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on Paqe 10, CRT proposes to add "or guardian" after "family member" 
each time it appears in the first incomplete paragraph.

On Page 11, substitute the following for all the full paragraphs:

DAOs cannot expect that interviews with many persons with 
disabilities will proceed or be conducted in the same way as with 
applicants without disabilities. Each interview will be unique and 
each applicant's capabilities regarding the oath requirements will 
need to be assessed on a case-by-case basis. Although a disabled 
applicant need not understand every word of the oath, the DAO must 
be assured that an applicant has an understanding of the nature of. 
the oath. An inquiry by a DAO might include, for example, an 
attempt to determine whether the applicant understands that ^e or 
she is becoming a United States citizen, is giving up his or her 
prior citizenship, and [CRT proposes to delete "personally and"] 
voluntarily agrees to this change of his or her status.

If the DAO concludes that an applicant does not understand the 
nature of the oath, that applicant cannot be naturalized unde^r 
current statute and regulations. A denial of an application tor 
naturalization based on the inability to understand the nature of 
the oath should be initially discussed with the DAOs supervisor, 
and the written denial must cite the failure to meet the statutory 
requirements of the Act at section 337. Offices are r§m^ed of 
the extreme sensitivity of this issue with the .^^ublicl) As 
previously noted, the Service is seeking further legal gu^nce on 
the issue of the oath requirement, and any legal analysis or 
discoveries which might change this policy will be forwarded to all 
adjudicating field offices as quickly as possible.

■7
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All Regional Directors Office of Examinations
All District Directors (except foreign)
All Officers-in-Charge (except foreign)
All Service Center Directors

This memorandum and accompanying attachments provide supplemental policy guidance on 
section 312 exceptions for persons with disabilities to all Immigration and Naturalization Service 
(INS) field offices currently adjudicating applications for naturalization.

A1994 technical amendment to the Immigration and Nationality Act extended an exception 
to disabled applicants regarding all the section 312 requirements. ThC: attached final rule, to be 
published in the Federal Register on Febraaiy 4, outlines the background history of the amendment, 
the efforts of INS to implement this new policy, and the new regulatory text.

Effective upon publication in the Federal Re^ster, offices shall immeffiately institute the policy 
outlined in the final regulation and in this document. Previously distributed drafts of this document 
and the previously distributed field guidance, dated November 21, 1995, used as a basis for 
adjudicating^tion 312 di^^ty exception requestsjiballjaQ longer be used. In or^r to ensure 
consistencj^i^Sa^S'with pending cases shall be required to submit the new form N^^^ Medical 
Certification for DisSSty lixeeptions, and'sKalllmvB'thtrpnnci^es outlined in this document applied 

to their final adjudicatioii. It is expected that the policy and guidelines outlined in the attachments 
will be followed consistently by all adjudications officers. In addhion, offices should conduct 
community outreach and education on this regulation as discussed in the attached policy guidance.

Changes to 8 CFR §§312.1 and 312.2 reflect our efforts to make the regulation consistent 
with the amended statute. In particular: ^

• The wording of § 312.1(b)(3) has been changed, with new language on disability- 
based exceptions found on page 32 of the attached final rule. Offices should note that 
previous wording directly referencing blindness and deafiiess have been removed.

• The current §312.2(b) has been redesignated as paragraph (c) and a new paragraph 
has been added as paragraph (b)(1) to provide a disability-based exception to the 
civics requirements (page 33 of the attached rule).

• A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical 
certification process for a disability exception.

The Service is committed to ensuring that the implementation of the procedures outlined in
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this document are followed. Since a primary mission of the INS is to provide service, applicants with 
a legitimate claim to the disability exception provisions should be &cilitated through the adjudication 
process. At the same time, Service officers must also utilize credible approaches to deterring fraud 
and abuse that are applicable to all adjudications for benefits under the Act and must remember that 
what may what seems like fraud may in reality be a lack of information about the naturalization 
process on the part of certain individuals with disabilities. Service officers must also continue to 
ensure that applicants who are granted section 312 exceptions continue to meet all other applicable 
eligibility requirements for naturalization.

Since many disability-related cases will be emotionally charged, all INS offices and 
adjudication officers are directed to use compassion, discretion, and sensitivity in adjudicating any 
request for a section 312 disability-based exception. The same level of discretion and sensitivity INS 
officers apply to orphan adoption cases should be replicated in all section 312 disability exception 

cases.

Many aspects of this regulatory revision are new and therefore we fully expect field offices 
to have many questions. We realize that all questions will not be answered within this document. 
However, we plan to distributing regular updated supplemental policy guidance memoranda for policy 
and procedural issues not answered by this document. Headquarters will also depend on all field 
offices to bring unique castes and situations to our attention in order that the oxperience may be shared 
with other offices.

Questions about the policy outlined in the attachment to this memorandum and in the Federal 
Register final rule may be directed to Staff Officer Craig Howie, HQ Naturalization Division. 
Questions regarding the new form, the new training module, or quality assurance compliance may be 
direaed to Staff Officer Jody Marten, HQ Naturalization Division. Both officers may be reached on 
202/514-5014.

Louis D. Crocetti 
Associate Commissioner

Attachments
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§312 DISABILITY ADJUDICATIONS: 
SUPPLEMENTAL FIELD POLICY GUIDANCE

I. Introduction

The Immigration and Naturalization Technical Corrections Act of 1994 amended section 312 
of the Immigration and Nationality Act (the Act) to afford naturalization applicants with physical or 
developmental disabilities or mental impainnents an exception to English language proficiency and 
United States histoiy and government (dvics) knowledge requirements. This amendment augmented 
the pre-existing exception that persons with disabilities were alfforded regarding only the English 
proficiency requirements of section 312.

On November 21,1995 the INS issued preliminary guidance to all naturalization adjudicating 
offices on the section 312 disability exceptions. On August 28, 1996, a proposed rule was published 
in the Federal Register, prbposing to amend the Service regulations at part 312 to accommodate these 
new disability exceptions. During the Fall of 1996, the Service reviewed and digested the 228 
comments that were submitted by the public pursuant to the proposed rule. The resulting final rule, 
scheduled to be published in the Federal Register on February 4, 1997, contains substantial changes 
to the provisions of the proposed rule and the preliminary guidance. In particular;

• Direa reference to the three disability categories in the regulatory language of 8 CFR 
312 has been replaced with language complementing the disabiUty terminology used 
by the Social Security Administration (SSA) in their regulations (i.e., “medically 
determinable physical or mental impairment or combination of impairments”).

• Creation of a new public use form, N-648, Medical Certification for Disability 
Exceptions, to be used by any applicant requesting an exception to the section 312 
requirements based on a disability. A copy of the form is included with this 
document: Offices are advised to accept photocopies of the N-648 until the form has 
been placed in full circulation following printing by the Government Printing Office 
(a process which could take more than six months).

• The elimination of the proposed use of the civil surgeons to make the disability 
determinations. In the place of the civil surgeons, the INS will allow only licensed 
medical doctors or licensed clinical psychologists to complete the N-648.

As noted in the accompanying documentation, these exceptions for persons with disabilities 
are not blanket exemptions from the requirements mandated by section 312. With accommodations 
or modifications, certain applicants with disabilities will be able to meet the section 312 requirements, 
just as they are accommodated today in many instances. To institute a policy of blanket exemptions 
would play into the stereotypical concept that persons with disabilities are not able to participate in 
mainstream activities. Such a policy would be contrary to the provisions of section 504 of the 
Rehabilitation Act of 1973 with which all federal government agencies must comply. Therefore, all 
adjudications for a section 312 exception based on a disability will be made on a case by case basis. 
It would be discriminatory to formulate policy which states that everyone with a particular disability
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is exempted from the section 312 requirements when some mdividuals wiA the disability could well 
take part in the testing requirements imposed by section 312 with reasonable accommodations or 

modifications.

All offices must note that the provisions contained within the documents in this package are 
effective immediately upon publication of the final rule in the Federal Register and must be followed 
without exception. Due to the substantial changes the Service has made to the provisions of the 
proposed rule, the public is being allowed a 60 day comment period on the final rule. This wll not 
affect the authority or responsibility of all local offices to proceed with these adjudications 
immediately and without delay. Any changes that may result from further public comments will be 

issued in writing to all field office.

Service offices adjudicating naturalization applicants should make note of the changes to the 
regulatory language of 8 CFR part 312. Of particular concern to officers should be these changes:

. The wording of § 312.1(b)(3) has been changed, with new language on disability- 
based exceptions found on page 32 of the attached final rule. Offices should note that 
previous wording directly referencing blindness and deafness have been removed.

• The current §312.2(b) has been redesignated as paragraph (c) and a new paragraph 
has been added as paragraph (b)(1) to provide a disability-based exception to the 
civics requirements (page 33 of the attached rule).

• A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical 
certification process for a disability exception and an explanation of the new form, N- 
648, Medical Certification for Disability Exceptions.

Adjudication officers receiving the special two-day training at HQ during the week of January 
27, 1997, should be the’officers initially adjudicating disability-based applications for section 312 
exceptions. This corps of officers will be responsible for ensuring the complete disseminatiori of the 
information and policies Contained in this document to additional adjudications officers within each 
naturalization adjudicatirig office and shall ensure that these officers are familiar with these policies 
prior to the adjudication of disabiHty-rdated exception cases. These trained officers should also work 
closely with the district director or officer-in-charge to ensure that full information about this 
regulation is provided to information officers, congressional, and public affairs officers and others 
witlun their office who will be answering questions from the public.

Each office is responsible for conducting local community outreach to inform and educate 
organizations that assist immigrants, persons with disabilities, the elderly, and others to whom this 
regulation may apply. Representatives of medical and psychological organizations and government 
agencies such as SSA and Health and Human Services (HHS) should be included in this outreach. 
Each office should endeavor to educate members of the medical imd immigrant eissistance 
communities about the naturalization process and the requirements of this regulation as soon as 
possible following publication in the Federal Register. Such information dissemination will improve 
the ability of the assistance groups and medical professionals to accurately apply the disability-based
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exceptions in appropriate cases and will help deter abuse of the process.

All offices are reminded of the intense public scrutiny the INS will be placed under as this 
program moves forward. For many officers, this will be their first experience adjudicating cases 
involving applicants with disabilities. Officers are therefore reminded ta always use discretion and 
compassion in making adjudications involving persons with disabilities. The same level of compassion 
and discretion that has in the past been applied to cases involving orphan adoptions is to be applied 
to any section 312 disability exception request.

n. Disability Definitions, Medical Professionals Authorized to Complete New Form N-648 & 
Adjudicating Currently Pending Cases

A. Disability Definitions

In the preliminary field guidance (issued in November, 1995) and the proposed rule, the 
Service offered exact definitions of the terms physical disability, developmental disability, and mental 
impairment designed to rdflect the amendment Congress made to section 312 of the Act. Parts of the 
definitions were also based on the limited Congressional guidance, contained in the one committee 
report issued that related to the 1994 Technical Corrections Act.

As officers will note in reviewing the comments portion of the attached final rule, many 
commenters had concerns about the definitions we proposed. After reviewing the public comments, 
and after consultations with the SSA, the Service has chosen to drop the proposed definitions and rely 
on language that comports to the definitions used by the SSA in their regulations. As such, the 
wording of 8 CFR at part 312. l(bX3) has been changed and at 312.2(b)(1) has been amended to refer 
to medically determinable physical or mental impairment(s), that already has or is experted to last at 
least 12 months. (See pages 32-33 of the attached final rule.) The phrase "medically determinable 
physical or mental impairments” encompasses the three disability categories noted in section 312 of 
the Act and refers to an infipairment that has resulted from anatomical, physiological or psychological 
abnormalities. Using niedically acceptable clinical and laboratory diagnostic techniques, these 
abnormalities can be shown to so limit or impair the individual as to render him or her unable to learn 
and demonstrate the infbrmation required by section 312. In addition, language is included in the 
regulation that prevents individuals whose disability resulted from the illegal use of drugs from being 
granted these exceptions. This was a particular concern of Congress.

B. Medical Professionals Authorized to Complete New Form N-648

Initially, the Service proposed using the corps of authorized civil surgeons to perform the 
disability determinations for naturalization applicants requesting an exception to the section 312 
requirements. After long discussions with SSA, HHS, and the Centers for Disease Control (CDC), 
the dedsion was made not to rdy on the dvil surgeons to perform this fiinaion. The CDC noted that 
the majority of dvil surgeons have expertise centered around diagnosing communicable diseases, not 
in making complex disability determinations. Therefore, the Service is amending 8 CFR part 312.2
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with the addition of a new paragraph (b)(2), which outlines the medical professionals authorized to 
make the disability determinations and complete the new pubUc use fom N-648, Medical 
Certification for Disability Exceptions (copy attached). A complete discussion of the rationale behind 
creating a new public use form is found in the Discussion of Comments section of the attached final
rule.

Upon publication of the final rule, only licensed medical doctors or licensed clinic^ 
psychologists will be authorized to make a disability determination, utilizing the new form N-648. 
The term licensed medical doctor includes doctors who are specialists, such as board certified 
psychiatrists. In additioi^ any civil surgeon meeting these criteria will be able to make a disability 
determination, but based pn the surgeon’s expertise with a particular disability, not on the fact that 
he or she is a civil surgeon. These licensed medical professionals will be required to certify on the 
new form that their medical speciality, experience, and other qualifications permit them to make such 
a complex disability assessment. In addition, the medical doctor or licensed clinical psychologist must 
certify under penalty of perjury that his or her statements are tnie and correct. Service officers should 
note that medical professionals sot authorized to complete the N-648 include nurse or homoeopathic 
practitioners, physician assistants, and medical center or nursing center adi^s^ators who are riot 
licensed medical doctors with disability experience. As is the case with virtually all Service 
adjudications, the burden is on the applicant and the licensed medical professional to ensure that the 
N-648 is completed correctly and that the medical professional is authorized to make the certification.

District Adjudication Officers (DAOs) are reminded that it is the responsibility of the medical 
professional to make the medical determination. This responsibiUty is clearly delineated on form N- 
648 in questions three and six. Officers are not medical professionals, advocates, or social workers 
and should not place theniselves in the position of attempting to second guess the medical evaluation 
of the qualified medical professional certifying a disability exception on the N-648. Nor should the 
officers place themselves in the position of being a medical professional and thereby denying the 
existence of a disability. ^ However, DAOs should not hesitate to talk with the medical doctor or 
clinical psychologist, after consultation with the DAO’s supervisor, if the officer has a question about 
the MD’s or psychologist's type of certification or questions about the disability determination. This 
is particularly the case if the terminology is very general and does not explain how the particular 
medical condition prevents the applicants fi:om learning the requirements of section 312 of the Act. 
For example, an N-648 noting the disability as only hypertension would need further explanation. 
The officer needs to know how or why hypertension prevents the applicant fi-om learning the section 
312 requirements. Procedures for obtaining a second medical opinion, where deemed necessary, are 

discussed below.

Beyond reviewing the N-648, officers may consult with officials of other federal or state 
agencies if the applicant has been declared disabled by another agency, pd the DAO believes that 
such a consultation would assist with the disability determination process. DAOs also have the 
authority to request additional medical records on the applicant, but only in instances where there is 
a weU founded belief that such documentation would allow the DAO to accurately adjudicate the 
request for a section 312 exception. (Sec Seaion HI, Referrals for an Additional Medical Opinion.)
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Such a request must be documented in the record, outlining the reasons for the request and the 
response of the medical professional holding said records. Officers should also take all necessary 
precautions to maintain the confidentiality of sensitive medical records.

V

All officers should familiarize themselves with the new foim N-648 prior to adjudicating any 
disability-related case. The new language of 8 CER 312.2 (b)(2) notes that the N-648 must be 
submitted as a supplement to the N-400 application when the N-400 is filed. (This will allow offices 
to pre-screen disability exception requests, to make any necessary modification in accessability, or 
to consider the option of going on-site for the interview.) However, since the policy and form are 
new, offices for the foreseeable future should accept the N-648 if the applicant brings the form to the 
naturalization interview. Offices should accept legible photocopies of the form.

C. Adjudicating Currently Pending Cases

For offices that have cases pending rdated to a request for a disability exception, the final 
adjudication should be rhade based on the policy and guidelines noted in the final rule. In order to 
ensure consistency, all applicants with a currently pending request for an exception based on the 
preliminary guidance will be required to have the new form N-648 completed and submitted to the 
Service for review. Offices will need to mail applicants with pending requests for a disability 
exception, based on preliminary field guidance, an N-648 as soon as possible. This policy will avoid 
having two standards applied to the adjudication.

III. Requirements for Additional Evidence or Second Certification »

In section 312.2(b)(2) of the final regulation, it is noted that the Service reserves the right to 
require an applicant to submit additional evidence supporting the N-648 or to submit a second N-648 
fi-om another authorized professional. Offices are instructed to use extreme restraint in exercising 
these options, and should only do so when doubts remain after the steps outlined below have been 

completed. DAOs should note that the burden is on the applicant to pay for any second certification, 
and should take this fact into consideration. Officers should always remember that they are 
responsible for detenninirig the eligibility for naturalization, but not for making or rendering a medical 
determination.

Any officer who determines a second medical certification to be necessary must comply with 
the following procedures:

1. If questions exist regarding the disability or the actual completion of the N-648, the 
DAO shduld attempt to reach the medical professional for answers to the DAO’s 
questions. If the officer’s questions are answered by this contact, the referral will not 
be deemed necessary, and the adjudication of the naturalization case should continue.

2. If questions exist regarding the medical professional making the determination, the 
DAO shofild attempt to verify the license number noted on the N-648 by contacting 
the appropriate state medical or clinical psychologist licensing agency. An answer
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from this agency will provide evidence regarding the validity of the medical 
professional’s license, or might expose the existence of a fraudulent practitioner. 
Evidence of fraud in this instance should be handled in the standard way the officer 
reports similar discoveries of document fraud. Documented evidence of an applicant 
knowingly using the services of a fraudulent medical source shall result in the 
exception and application for naturalization being denied.
If the applicant has been declared disabled by another state or federal government 
agency, the DAO should attempt to make contact with this agency to see if any 
information can be gained to clarify the questions the officer has about the 

certification.
If, after consultation with the medical certification provider, it is determined that a 
production^f^pplement^ records fromthe^pUcant:s.Br^^_^ ffle:w^^ satisfy the 
concerns ofTl^DAO, such records shall be requested and reviewed. If these 
documents resolve all outstanding questions, the adjudication of the case shall 
continue without a second referral. Officers must take all precautions to preserve the 
privacy and confidentiality of private medical documents.
If any of these procedures fail to satisfy the DAO as to the accuracy of the 
determination or of the medical professional, the DAO shall consult with his or her 
supervisor and obtain authority to require the applicant to obtain a second disability 

certification.
6. Upon approval, the applicant shall be given another N-648, with instructions to have 

the form completed by an authorized medical professional other than the professional 
that completed the first certification. Until definitive guidance can be issued regarding 
who should perform these referrals, offices should contact the local medical board or 
society for information and contact points on referrals. In particular, offices should 
not refer applicants to commercial medical referral services listed in telephone 
directories or to any specific medical provider.

7. Supervisdry consultation and approval must be obtained and noted in the record for 
all the steps and procedures outlined above.

An example of a situation where the DAO might feel compelled to require a second certification 
wftiilrfhe in a ca.se where the medical evaluation, as noted on the N-648, is so vague that the officer 
cannoJdearlyd^TCnr^at4sth^aetualdisab.ilifyjor combination of disabling impainhents, how the 

HientsT5^9eriPffiel$iplicant from leaminglhelection 312 information, and the efforts to obtain 
cl^cation from the medical profession making the certification fail. It is incumbent upon the DAO 
to keep an accurate account of these actions and contacts in the alien file. All offices should also 
establish a liaison with the local or state medical board or society. This liaison effort should help the 
office and officer when questions arise over particular medical professionals and the professional’s 

certifications on the N-648.

As noted, HQ Naturalization and Field Operations are currently worldng on a standardized 
referral policy, and will notify field offices as soon as the policy is finalized.

(
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IV. Accommodations & Modifications

AJl federal agencies are mandated to promote and adhere to policies that are non* 
discriminatory to persons with disabilities in the administration of all pro^ams. The Rehabilitation 
Act of 1973 spells out these requirements. (The non-disciiminatory prdviaons of the Rehab. Art 
served as the basis for the Americans with Disabilities Act, which bars discrinunation against persons 
with disabilities in non-government areas.) All INS offices are required to adhere to the principles 
of the Rehabilitation Act.

The Rehabilitation Act requires the Service to make reasonable accommodations and 
modifications to program administration to accommodate the needs of persons with disabilities. All 
offices currently do make accommodations and modifications on a daily basis. For example, every 
time an office sends a DAO on-site to a nursing facility or hospital to interview or to administer the 
oath of allegiance, an accommodation and modification has been made.

Offices are reminded that making accommodations and modifications means that not all 
persons with disabilities will be exempted from the section 312 naturalization requirements. The final 
rule notes that only disabled persons whose disabilities are so severe that the person is rendered 
unable to participate in the testing procedures for naturalization will be granted an exception from 
the testing requirements. Certain individuals will be able to meet the requirements section 312 
imposes, but with distinct modifications or accommodations. For example;

• Blind individuals may be supplied with materials in Braille, large print, or questioned 
orally, and perhaps in their native language, on section 312 civics questions.

• Hearing impaired persons may be given a written test on civics questions.
• A person with a learning disability might be given additional time to complete a 

written civics test.
• Persons with severe physical disabilities could respond to questions in a yes or no 

format, or through nodding their heads or blinking their eyes yes or no to particular 
questions.

This list is not all inclusive. Local offices should be creative in constructing additional 
accommodations and modifications to the testing procedures required by section 312. In many cases, 
offices currently have many modifications and accommodations already in use. Offices are 
encouraged to share these concepts with other offices and with their regiond Examinations contact 
point. However, offices and DAOs should remember that disabled applicants attempting to gain an 
exception to the section 312 requirements are doing so because they view their particular disability 
as so impairing that they cannot meet the English and civics requirements.

Aside from the modifications that can be made to the actual test administration, offices must 
give consideration to modifications of the actual interview. As noted above, any time a DAO goes 
on-site to conduct a naturalization interview or to administer the oath of allegiance, a considerable 
modification has been made. Another modification that offices need to conader is allowing a disabled
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naturalization applicant’s family member to accompany the applicant during the interview. For most 
adjudications, this suggestion is not practical. However, for many disabled applicants, the presence 
of a family member in the interview could have a distinct calming effect. DAOs must always 
remember that the naturalization interriew can be a stressful experience for the non-disabled 
applicant. The stress factor of the interview for a persori with disabilities could be even greater. 
Offices must be willing to make this particular accommodation and modification on a case by case 
basis. The family member, at the discretion of the Service, can in some instances assist the interview 
by acting as the approved English language interpreter for those applicants whose disability prevents 
them fi-om fulfilling the English proficiency requirements of section 312.

DAOs are reminded again of the need for the utmost ^mpassi6iS:tliscretion, and sensitivity 
in adjudicating cases where the applicant requests an exception to the section 312 requirements. 
Making acceptable accommodations or modifications to the testing and interview environment is our 

umandate under the Rehabilitation Act of 1973.

V. Oath of Allegiance vC |

As offices are aware. Congress amended the Act at section 312 to provide persons with 
disabilities an exception to only the English and civics requirements. ThereforefrifEnSTfeehthat while ^ 
disabled applicants are being offered an exception to the requirements of section 312, we are in fact

, holding these same applicants^gfa; double standardly requiring them to take the oath of allegiance
^ ' required by section 337 of the Act. To hold these applicants to the requirements of section 337

requires them to have a limited knowledge of civics, some have stated.

As stated in the introduction to the regulation, Congress dip not address the oath requirement 
when h passed the section;312 amendment concerning disabilities. |^y chapge in this policy, whether 

fi-om newly discovered court precedent or statutory amendment, will be related to all field offices as 
quickly as possible. Until such a time, the oath is still required for all applicants.

As noted in section IV of this document, offices are required to make reasonable 
accommodations and modifications to programs in order to accommodate the needs of disabled 
persons. The Service currently fulfills many of these accommodations via the provisions of section 
337.3 of 8 CFR. While these_provisions do not allow or authorize the waiving of the oath, offices 

r^courage<rtd~bgeot^ig^^riaccqmhiodating in granting requests for expedited administration 
the^ath. However, a^c^s'^ustbe reminded that the provision of 8 C^ 337.3 only apply to 

the administration of the oath. No one granted an expedited administration of the oath under 8 CFR 
337.3 has been waived this requirement, only the statutory requirement that the applicant participate 
in a public ceremony. Offices currently operating under an order of exclusive jurisdiction should 
forge a liaison with the local judiciary to facilitate requests for special ceremonies or for the authority 
to administratively administer the oath in 8 CFR 337.3 cases.

cception^ th 
& standara^y

arci 
of the oath

-e 7

While it is not the role of the DAO to make a technical medical deteimination as to the 
existence of a disability, it is the responsibility of the DAO to be satisfied that the disabled

XnTQI P 1 1
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naturalization applicant understands the actions he or she is taking, and,to some extent the actual 
provisions of the oath. The Service believes that many disabled applicants, while excepted from the 
civics knowledge requirements of section 312, will be able to have a limited understanding of thri 
concepts of the oath, and therefore will be eligible to complete the naturalization process. FoiJ 

officers making these disability-based adjudications, this will most likely be the most difficult aspect 
of the adjudication. '

As noted in the previous section of this document, family members may assist the DAO i n 
understandmg the responses of certain disabled applicants. However, prior to the start of tl e 
interview, the DAO should attempt to clarify and understand from the family member any physic I 
motions or signals that might be used as an answer to a question asked during the interview.

DAOs cannot expect that interviews with many persons with disabilities will proceed or b; 
conducted in the same way as with applicants without disabiUties. Each interview will be unique and 
each applicant’s^apahilities-regardiftg-the-oatLxequirements will need to be nn a Ky
case basis. However, the DAO conducting the interview with a disabled applicant must be assurr^ 

that the core qualifications specified by the oath are in some form understood by the applicant. T 
core qualifications are that the applicant;

• Understands that he or she is becoming a United States citizen.
• Understands that he or she is renouncing his or her allegiance to their prior nation l>f 

citi^nship.
• (^Tefsonally andjvoluntarily agrees to this change in his or her status.

The DAO must be assured that the disabled applicant has some conceptual level of understanding 1 )f 
these core qualifications, ;but not necessarily every exact word of the oath. I

Applicants who cannot satisfy the DAO of an understanding of these aforementioned 
qualifications, whether disabled and entitled to an exception to the section 312 requirements or non­
disabled, cannot be naturalized under the current stnicture of the Act. A denial of an application for 
naturalization based on the inability to understand the concepts of the oath should be initially 
discussed with the DAOs supervisor, and the written denial must cite the failure to meet the statutory 

^-retirements of the Act at section 337. Offices are reminded of the extreme sensitivity of this issue 
with the public. As previously noted, any legal analysis or discoveries which might change this policy 
will be forwarded to all adjudicating field offices as quickly as possible.

1

Offices should note that the Service is seeking further legal guidance on the issue of the oath 
requirement. Offices should not deny any disability-related case, based on the applicant’s inability"^ 
to take the oath, until this further legal guidance is provided to all field offices. '

VI. Denials & Appeals

In the discussion of comments of the final rule, many commenters suggested that the Service
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establish a special appeal procedure for applicants with disabilities in the event their applications for 
naturalization are denied. The Service determined that the current procedure for appealing a 
naturalization denial, as specified in the Act in section 336, is adequate and should not be altered. 
This decision is based on the faa that the acceptance or denial of an N-648 is not a separate 
adjudication, but a part of the overall N-400 adjudicative process.

As is specified in 8 CFR 336.2, any applicant whose application for naturalization is denied 
may submit additional independent evidence, including medical evidence, prior to the reconsideration 
hearing. This hearing should be condurted by a SAO. Ofl&ces are reminded that in the vast majority 
of cases involving disability-related denials, the denial will be based on the fact that the individual 
cannot meet one or more of the statutory requirements of naturalization, not the fact that the Service 
does or does not believe that a disability exists which prevents the applicant fi-om fulfilling the 
requirements of section 312. "

t

Offices should note that the Service has requested additional public comments on alternative 
appeal procedures for applicants with disabilities. Field offices will be notified of any change in the 
current appeal procedures. However, any such change will necessitate a separate regulatory change 
to the provision of 8 CFR 336, which would require an initial proposed rule and digest of public 
comments.

Vn. Training, Quality Control & Quality Assurance

The need for supplemental training for DAOs responsible for adjudicating disability-related 
naturalization cases cannot be over emphasized. Adjudicators who receive the special disability 
training the week of Janua^ 27,1997, are designated to be the DAO in his or her office to adjudicate 
disability exception cases for the first 60 days after the publication of the final rule in the Federal 
Register. These DAOs are also to share the concepts and materials gained at this session with fellow 
officers in their respective district. Service HQ is currently working to formulate a training module 
which will be part of all basic training given to entry level adjudicators.{ In addition, local offices 
should reinforce to all DAOs the responsibility each officer has in complying with the non- 
discriminatoiy provisions of Section 504 of the Rehabilitation Act of 1973.

Quality Control and Assurance must also play a prominent role in these adjudications. As 
noted in the Commissioner’s memorandum of November 29, 1996 (Naturalization Quality 
Procedures), each office adjudicating applications for naturalization must ensure that quality 
assurance controls are in place at each step of the adjudicative process. In that these adjudications 
will be the first large-scale dealings some offices may have with applicants with disabilities, public 
scrutiny will be placed upon local offices. We must ensure that these applications are adjudicated 
fairly and correaly. Following the procedures previously outlined in this document will meet many 
quality control goals.

In compliance with the November 29, 1996 Quality Procedures lylemorandum, supervisory 
review is necessary for cases with “applicants with complex cases involving other statutory eligibility
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detenninations.” It should be noted that with disability exception cases, supervisors must review and 
approve all adjudicating officers’ requests for a second medical certification, in addition to conducting 
a review of the case after the adjudicating officer has made a final decision on the entire application. 
Since not all supervisors have been made available for disability regulation training at HQ, but must 
still review these cases, it is requested that supervisors receive briefing from the officers with primary 
training at HQ by February 4,1997 in order to ensure that any routine adjudication processes are not 
disrupted.

Offices have been advised that for the first 60 days after implementation of the disability 
regulation, officers v^dio recdved training on the regulation at HQ must be solely responsible for the 
adjudication of these cases and the training of the other officers within thdr respective district. For 
the next 60-day period, these same officers are responsible for review of all disability cases. 
Currently, the disability cases are included as part of the File Review Attestation worksheet under 
both the “Checklist after Interview” section, and the “Continued Cases” section. On the N-400 
Processing worksheet, the adjudicating officer checks “other eligibility requirements met” and the 
supervisor notes the officer correctly adjudicated a case where the issue was an “applicant with 
complex statutory eligibility issues.” There is space in both sections for further comment. We are 
reviewing whether to expand the processing worksheet to allow for more detailed coverage of an N- 
400 application with an attached N-648, or whether the comments section is sufficient for more 
explanation.

As noted previously in this document, SAOs must specifically review disability cases to ensure 
proper processing and compliance by both the applicant and the adjudicating officer. Additional 
guidance concerning a mandatory tracking log for these disability-related cases may be found in the 
attached documentation.

i

The Service is investigating the use of a private Organization, via contract, to assist with 
quality control by means of random samplings and reviews. We are giving the public an additional 
opportunity to comment on this concept, and will communicate with all field offices any decision 
made to implement such a policy. Offices must cooperate with any effort undertaken by HQ to 
ensure quality in this particular adjudicative process.

TDTRL P.03
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Legal Immigrants and SSI Benefits
Beginning the week of February 3,1997, the Sodal Security Administration (SSA) 

will mail out notices to legal immigrants who may no longer be eligible to receive 
Supplemental Security Income (SSI) benefits under the Title IV, Personal Responsibility 
and Work Opportunity Reconciliation Act of 1996 (P.L. 104-193). The SSA mailing will 
include a one-page INS fact sheet entitled "How To Become A United States Citizen," 
which explains the eligibility requirements and application process for becoming a 
naturalized citizen.

When will non-citizens lose their SSI benefits?

Under the provisions of P.L. 104-193, no legal immigrants will lose SSI benefits because 
of their immigration status before August 22,1997. Further information regarding 
eligibility can be obtained from local SSA offices.

How many legal aliens could potentially lose federal benefits? .. -)
. j\Sl. U< l)A -

The Congressional Budget Offic^as estimated that approximately 500,000 aliens 
currently receiving SSI benefits and 1 million aliens ciiirently receiving food stamps^ 
could lose their eligibility for these benefits under Title IV, P.L. 104-193. The number of 
aliens who could lose Temporary Assistance for Needy Family (TANF), Medicaid, or 
Tide XX Social Services under the new law .depends on state eligibility decisions.

Who will make eligibility decisions? _____
TheJJ.S. Department of AgrioSffwe^and the Social Security Administration must 
recertify eligibility of persons currently receiving food stamps and SSI by August 22, 
1997. Prior to that date, the SSA will notify those aliens who have not naturalized or 
who do not fall in one of the exempted categories of aliens if they will lose their 
benefits.

Can legal immigrants naturalize and continue to receive SSI benefits?

Yes. Legal immigrants who either naturalize or derive U.S. citizenship through their 
parents' naturali^tion before August 22,1997 continue to receive SSI benefits. Once 

legal immigrants become U.S. citizens, they shall remain eligible for the benefits 
detailed above.

Prepared by the Office of Public Affairs (202) 514-2645

too'd cPSl (NOWl[6.£0-'H3d
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How long does it take to naturalize?
On average, the process takes approximately six months from filing of an application 
for naturalization to taking the citizenship oath. The processing time may increase if 
the number of applications increases significantly.

Who is eligible to naturalize?

Individuals who are lawful permanent residents, are at least 18 years old, and have 
lived in the United States for five years, or who are married to and have resided with a 
U.S. citizen for three years are eligible to apply for naturalization. (Applications may be 
submitted jhfge jinon^^fore the residency requirement is met.) Applicants must also 
have lived for more than three months in the jurisdiction of the local INS office where 
they apply and must be of good moral character.

Special exceptions are made for members of the active duty military, spouses of citizens 
working for selected businesses overseas, and orphans.

Where can additional information be obtained?
1

The general public should call the SSA at 1-800-772-1213 for additional information 
regarding eligibility and benefits. For further information about naturalization, the 
general public shoudd contact their local INS district office.

-INS-

NOTE FOR TOURNALTSTS

For further information about the SSA mailing or SSI benefits, journalists may contact 
the Social Security Administration Press Office at 410-965-8904.' For additional 
mformation about the naturalization process, contact the INS Office of Media Services 
at (202) 514-2648.

DRAFT
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OATH REQUIREMENT

Although the proposed regulations are in response to the 
Technical Corrections Act of 1994, INA §312 (8 USC §1423) , the 
provisions of that Act relating to persons with disabilities cannot 
be achieved without consideration of the oath requirement and 
appropriate rules with respect to that requirement.

A statutory construction that avoids inconsistency with the 
intent of Congress is preferred so long as it does not do violence 
to the plain words of the statute. United States v. Raynor, 302 
u S 540 547 (1933). 8ee. e.a.. In re Contreras. 100 F. Supp. 
419,' 42o'(S,D. Cal. 1951). In adopting the §312 disability waiver. 
Congress sought the removal of barriers in the naturalization 
process, H.R. Rep. No. 337, Hse. Comm, on Jud. (1993) at 3-4, not 
the placement of more obstacles to citizenship for people it 
recognized may lack the cognitive ability to take the typical 
naturalization tests. Id. at 4.^

The oath requirement should therefore be read consistently 
with the liberalization purpose of the 1994 amendments and within 
the full context of INA §337 (8 USC §1448) and §504 of the 
Rehabilitation Act of 1973 (including the Justice Department's 504 
regulations at 28 CFR Pt. 39) . Whole act interpretation of amended 
statutes dictates that the test waiver and oath provisions be 
construed harmoniously, see Blair v. City of Chicacro, 201 U.S. 400 
(1906) , and in a manner that avoids an absurd result. See, Public 
ritizen v- U-S. Dent, of Justice. 491 U.S. 440 (1989) . Congress' 
intent was to waive the competency test completely, not to move it 
elsewhere in the naturalization process.^

INA §337 provides the structure for regulations which take 
into account the reasonable modification of the oath requirement. 
Subsection (a) provides ■ for the taking of an oath in a public

1 The report states the purpose of the Act includes "promot[ing] 
the acquisition of U.S. citizenship by relaxing or eliminating 
certain burdensome and unreasonable testing and residency 
requirements," H.R. Rep. No. 387 at 3-4, and that the amendment 
"provides a general waiver of all testing requirements_for persons 
of any age who, because of 'physical or developmental disability or 
mental impairment,' could not reasonably be expected to pass the 
test." Id. at 5. The report defines a developmental disability as 
one "resulting in intellectual functioning so impaired as to render 
the individual unable to participate in the normal testing 
procedures for naturalization." Id. at 3-4.

^ The Constitutional attachment requirement was also meant to 
be flexibly applied. "By the very generality of the terms employed 
[in the attachment requirement] 
intended an elastic test . . . ."
320 U.S. 118, 139 (1943).

it is evident 
Schneiderman v.

that Congress 
United States,
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ceremony. But subsection (c) recognizes that there are 
circumstances under which the oath may either be "expedited" based 
on "special circumstances" which includes serious illness, 
permanent disability, and developmental disability. The subsection 
further recognizes that " [i]f an expedited judicial oath 
administration ceremony is impracticable, the court shall refer 
such individual to the Attorney General who may provide for 
immediate administrative naturalization." (emphasis added). It is 
significant that the underlined words refer to administrative 
naturalization rather than taking of the oath before a 
representative of the Attorney General, the language used in 
subsection (a).

Since the INA recognizes "administrative naturalization" as an 
alternative to an oath in special circumstances, §504 and the 
accompanying regulations require that the Service issue regulations 
to facilitate the naturalization of the very persons Congress 
intended to assist in adopting the 1994 amendments.^

Current practices not only fail to take into account the 
agency's 504 obligations, but actually impose additional burdens on 
persons with disabilities not found in the statute. Ultimately, 
the oath is "designed to cast off all foreign allegiance and to 
undertake undivided loyalty to the United States." Gordon, Mailman 
& Yale-Loehr, 4 Immigration L. & Proc. §96.08[1] (1995).^^ There 
is nothing in the statute, caselaw or commentary which definitively 
suggests that the articulation of the text of the oath or an 
0xpression of intent to take the oath is essential. Rather, if it 
can be determined by third party attestation that the would-be 
citizen renounces allegiance to her country of present citizenship 
and will be loyal to the laws and Constitution of the US (and bear 
arms or perform alternative service--where legally required), this 
attestation should be accepted in lieu of an explicit statement 
from the applicant.

^ An agency of the Justice Department may not utilize "criteria 
or methods of administration the purpose or effect of which would 

. (ii) Defeat or substantially impair accomplishment of the 
objectives of a program or activity with respect to handicapped 
persons." 28 CFR Pt. 39.130 (b)(3). INS must therefore adopt
procedures which are necessary to allow persons to become citizens 
notwithstanding a disability which may interfere with the 
conventional taking of an oath.

‘ To the extent there is any caselaw on the meaning or 
importance of the oath requirement, its focus is on the political 
ideology of the would-be citizen (and the compatibility of that 
ideology with U.S. Constitutional principles and form of 
government) and/or the applicant's willingness to bear arms. See, 
generally, Gordon, Mailman Sc Yale-Loehr, §96.08.

~ 5 ‘
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SECTION 504 REQUIRES REASONABLE ACCOMMODATIONS OR MODIFICATIONS

AS a federal agency, the INS is bound by § 504 of the 
Rehabilitation Act of 1973, as amended, to provide modifications 
to enable persons with disabilities to benefit from its programs, 
including naturalization. Reasonable modifications may include, 
without limitation, wheelchair-accessible test sites, sign 
language interpreters, Braille material -- as well as modifica­
tions in the naturalization test format or test administration 
procedures. The principle of reasonable modification also is 
applicable to the administration of the oath of allegiance.

The accommodation or modification for applicants with 
H<=.velQpmental disabilities could include a facilitator for 
someone who is unable to express a willingness to take the oath 
(e.g., someone who knows a developmentally disabled person well 
and can assist that person in communication with others _ and with 
comprehension of a complex situation) . See e.g., Technical 
Assistance Manual to Title II of the ADA, II-3.6100, Ulus. 2 at 
p. 14 (Dept, of Justice 1993).

Similarly, if the Service were to determine that the appli­
cant does not understand the "purpose and responsibilities of the 
naturalization procedures," 8 C.F.R. Pt. 316.12(a), an appli­
cant's family members or professional contacts (social workers, 
teachers, or guardians) could attest through sworn statements 
that the applicant is unable to fully understand the oath, but 
would nonetheless be able to abide by it. An alternative accom­
modation would be for the applicant's family to establish a 
temporary or limited conservatorship, with the conservator 
attesting to the applicant's obligations set forth in the oath.

Modifications such as these could be accomplished by the INS 
without undue administrative burden or fundamental alteration of 
the naturalization process. See, 28 C.F.R. Pt. 39.150(a). 
Moreover, reasonable accommodation is necessary to ensure that 
applicants are able to participate in the naturalization process 
and enjoy the benefits and privileges that flow from citizenship.
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BUllNI ^CODE: 4410-10 

UNT OF JUSTICE 

Imini{tr«tvoi« Natundiution ServkA 

S CI'R Pi» ts 299,312, and 499 

IlNf No. l702-9<]

111S-AE03

Exceptions i o tli e Edticalii mil Requirements lOr Natundfcation 

ilm’ <!i;rtain Applicants

AGENCY: Immigration andKiOuTaliznion Swvice, Jiwtioc. 

action; T iitfirim rule wi th requ jst Jfoi < ommcnts.

SUMMARY; This interim ruk: i.meud* (h;> Immigration and Naturalisation Service (the Sovice) 

l eaulations relating tc tht: <iduc:a iom il req lirements for naturalization of eUgiUe applicants under 

section 312 of the Imiw;5ratii»n and Nationality An (the Act), as amended by the Technical 

Corrections Act of 1994 Till:, aineaiiment provides an exception from the requirements of 

demonstrating an iindoTitaiiditig cd the EiuJiiih language, including an ability to read, write, and speak 

words in orOinaty usage, and of A ano nsti tting a knowledge and understanding of the fundamentals 

of the history, and of th^i print iple i md form of government of the United Sutes, for certain 

ajjpUcants who are unabl.!. to co npN witt both requinsnuaits because they possess a "physical or 

developmental disability" ar a ■nenr.d hni ahmeni." The interim rule establishes an admimrtrarive 

process whereby the Sarvkc will iidiuiUcete requests for these exceptions while providing Uie public 

wnh an opportunity to corntnem t n p: itiom. ofthe adjudiertive process which the Service is altering 

in response to public comr,rents &om the ji reviouSly pubUshed proposed rule.

DATES: This Merimrule is ^flicti-.re [In ert date of publication in the Federal Register], Written
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comments must be jubiritttd on a befbre [Imect dme « dsys ftom the dt. of pubEestion in the 

FEDERAL REGISTER].
ADDRESSES: Flttase subii. al wt iti en raiarncnls in triplicnt* to the Director, Policy Directives and 

Instructions Bnincti, TnuriigTaticr aci Mal uraJization Service, 423 1 Street, NW, Room 5307, 

WMhiopon. DC 20536, To .«ut< i>r,.p.e h ndling, please rrfnence INS number 1702-96 on your 

comspondeoce. Comments ure iiv.iWMe f >i public inspwiion u the ebove addree* by calling (302) 

514-3048 to ftirange an appointm fflt.

FORrOKTHER INTOKISlATHINCOHTACr; Craig S. Howie or Jody Maittn. Adjudications 

and Nationality Di.vision. imrngiyltei and :;daWralBaUon Service, 42! 1 Str«t NW„ Room 3214, 

Wasiiington, DC 20536, ttdsphoc* (232) 5 i.4-S014 

SUPPLEMENTARY mirORM ATiOWi

Background
On October 25, 19^, < <onjTia i jnacted tine Iiwmgration and Naturalization Technical

CixrectioiisActoflW. Section lOm^i ofthe Technical Corrections Act amended «ction 312

of the Act to pruvidii «xL4r.pti..n to the United States history' and governmeni (“civics") 

requirements for pta-iKm;; with ‘ physi-ad ir developmental disahilhiea” or “mental impairments** 

applying to become natutElizeo iJniied ;it:ites citizens This exception complemented an existing 

exception for person;! ^ith .uiabiJ tiK, v«th regard to the EngUsh language requirements for 

mturalizahoa Enactment af thi? mi idrr ;r,t marked the first time Congress authorized an exception

from the civics requmanenta for anj i«dl^^dual applying to naturalize.

Tire Technical Corructii::!; Ai;: dll not specifically define the tenns developmental disabiUty, 

mental Impainramt, >r rnysicaJ -lisabiLi iy Congress did, however, provide limited guidance for
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th«. <!«= Rspon (f tfc! H»V se of R«prMaittliv« Committw on th. Ju<lici«y, R

Rpt. 1Q3-3S7. dated Noven,l«r 21), 19S3 B.«d « pm on the lugnige of this report, the Sendee 

pmvided pteliminais BiidmM to fisid on November 21, 1995, defining the three eetegoiiw

of ditebilitics imd requiting dtiabled pen-iM si eking an exception from the section 312 r«iultHtients 

to obtain an attestation vert5dng die pittno* of the disoKlity from e deeignated avil surgeon

On August 28,1996, the Seiviei; i«bl shed a proposed rale at 61 FR tt4227-A4230 proposing 

to a-mend 5 CFR part 312... provide tor eu.eption. front the section 312 resputements for persons 

with phjsical or dc-ielopmetsal disibiJiiits ts mental intpairmeins In the pteemHe to the proposed 

rale, the Serdo. not«lti»t iltrae «cepl«)K .,ae not blanket tmnvers or exemptions &t peiaons wilh 

disabilitie Creation of blanlet wisvce .n« dbc eomniiy totbe requir»n««ts of section 504 of the 

RehsbiHtaSinn Act, which |S ovidl! fc:r«: oiil (with niodifications/acconnnodniions) but not q>ooial 

neannen. #x disabled pcra..m in t«.iMni .ration of Justice Depettmenl progtams. The proposed 

rale provided that an exetption would caly be granleti to those individuela with disabilities who, 

because of the uxtura of Aelr dinbility. o.add not demonstrate the required understanding of the 

Enghsh language and knowledB'. °f ■* Stefs civic*. cv«. witi. re.»onahle modifications or

accommodations.
The Scrvi« pTcTpo sed th at al, S«al:ii ty eligibility detenninatioiis be based on medical evidence 

in the form of individual, aisesfimems by civil surgeons or qualified individuals or entiues

desigr»ted by the i5en«;il, iutiisdiig to the existence of the apphcanl's disability As is the

case with virtually all Stcmice adjaiiw.icn. iot b«iefits. it waa noted that it is the responsibiHty of the 

disabled person applying tor niatom! »t to provide the documentation nec««iy to substantiate 

tliB claim for a disability-baaed, exception
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The Soviet notod tlrtfit it wouk l with section 504 of tht Rahabilitation Act of 1973 

by F«>viding nodiSaiiMis milw looomnioduiom to to teaing praceduiw to .ppliaot.

with disabUhles. In sddiiion, tlw Sovi.oj tha an applinani would be deemed unable to 

parucipate in the testing piowditm oil} in those siliiatiooa whem there am no reasonable

niodifications that would atishle ± t aiiplM ai t to participate.

After the Service lorapic ed iigesting the comments received from the puhUc and after 

meeting with other tbleraJ bendi.t-giantin.; agencies with extensive experienc* in admiiustering 

disability relaied programs. ii; becaohe d^jnrthiit coturidiaable changes would be made to the proposed 

ruk. As sudi. the Sovico in imptenenlirtg the polldes contained in this rule on an intorim baaiB and 

is ixcking additional comments fnim the pulific addressine our changes prior to finalizing the rale

Ihscussioa of Comments
The Service reeW 'sd 223 coi nii(.:ni s a variety of sources, including federal and state

goveraraentai agencies, cliaElIjifitr rights and advocacy oiganizalions, and private individuals. While 

tlie Service has ideaniBe:! 11 siwxniic :.oinment areas that warrant disouasion, the majority of 

cemmento address threu «31 relaJ ing to the proposed rale, in particular, the deflnltloiis of

the disabilities propr3S3d ty the 3cm.e i:t i§ 31Z.l(bX3Xi) and 3l2.2(b)(l)0), the use of the civil 

s^rgeonfi as the medical professio lals maidi g the disability determinations at § 312.2(b)(2), and the 

other statutory requirements fc : nati nilra tioiL The Service also notes that of the 228 comments, 

w«re in the form of twe^ f«pairare n amoranda” which the Service spcoulntee ware circulated 

nmong commentarB. Some ccir ma^ttir - i ttached these memoranda to a cover letter, while others 

placed the form memorandum on o tl rir .vm letterhead. Ar additional 12 form letters, all from the 

same social services ager; :y yet ».gn.i:d by ^^arious stafi; were also received.

4
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Tte S«vi» app«ci,iw th,-: ovffjll i Hteplh comment! that were received, e.pcci.% from 

otbc-r fedem agencies .u«i .arioo^i ^alffit,- wivocwry organwatfarw All these comments have 

assisted the Service in understanding isr.tei. of concern to the disabled community, a constituent 

group that until now die Service has onir nteracted with on a limited basis. The followillg is a 

suntmamed discussion of the cotemet u, ,tf cning with m. ieau. stttrnnent. foUowed by a summary 

of d» public comnaus, and coneSts lau with t he Service response. The discusstons am listwl in order 

according to the volume ofcomiiiaitj rftcw. «d for each topic.

Definitioas of the Dwibilities
Should d» Suivice r tantie t lie definitions noted in the proposed rule to comport with 

eaistiitg federal statutes and tegulatimii me Scivic proposed to »~md U 312KbKTXO and 

312.J(b)(l)(i) of 8 CFR with deftlilitTO of ahyaical disabiSIy. devdopmenud dlsjnlity. »ul mental

Unpainnembaseduponthel.uigu«teoflholrgislati..lustotyasilotedinH.R.No. 103-387. Theta

a.s.Mons included provisions tvluch e>:clu led disabllhie. that were tompormy in nature, that were 

not the remH of a phyneai or r„p:mu, dbto der, or that had resulted from an indlvidutU-s illegtdtum 

of drags. H.R No. 103-387 did n:.t dtrf, fbether da Congtawi was refening to the abuse of illegal 

drags or legal drag. M defelilion ii tclndoj hmgusge which qaciflni dist the disability most rwtder 

the illdividusl unable to fulfill cither the reqiiiienants for EugBsh piofidency or to peidcipale tu the

dvicstestiiig procedures cten w.th reasonable modiflcaiioiis.

-------- ,.f.>ddi.i.rommenlt The disability definitions received 138 comments, the largest

number of specfflcttlly tctfcreu«<l o nar.e its. The mtijority of eommemets noted Ihsi while it was 

appremated that the Savice was tJtei. iptiog to fellow the intent of Congress, as baaed on the limited 

legislative histor,. it was the obfipuirm ei tite Sendee to use defiiutions already in existence and that
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comport with, existing fcdci il smti tcs In ptirticulw, 62 comments directly refsrenced the pootion 

thai the Service is required to use Jeiinitions that comport with other federal statutes, such

as uefmitions found m th nr Anvtrk m, With D sabilities Act and the Developmental Disability Act of 

1978, There ccrrimcnters alwi .;xpie!;sad particular concern tww the proposed definition of 

developmental disalidiy They nott d he w I tr re is disagreement within the medical community as to 

Wiiether certain diKlhilhies, ;ioch r s men al nit.idation, «re indeed developmental in nature as opposed 

to being a mental itnrtairnKial.
As noted prsvlously. the Sr Tzvite: in lollowing the legislative history, excluded disabilities in 

the proposed definitions that wen:* Jicquind (tu exclude persons whose disabiUty was the reailt of the 

Ulcgal use of drugs) or disai'iliticsi r on-:>rii:n c or temporary in nature. Of the conoments addressing 

the definitions, 39 5pedfi>:i.illy ml noiiid»d the Service to revisit this dedaion According to th«e 

TOmmefflcrs. by adopiii,g tii; defctiitioc.'t ta dried in the proposed rule, the Service would be excluding 

a largo number of i«toled natuh aazation a):,plicants. For example, individuals suffering fi-om Post 

Triumatic Stress Diserdet or hicivicl jr lr v.hose disability resulted fiom an accident would not be 

co^/ered by the defttiticris o:* proi'c sed by Hit Service, m that both these disabilities are acquired. An 

additional 18 commentcr,! noted that i:h.3 lefinitiona proposed by the Service were too narrowly 

drawn They repeated the arg.ir tent tlia n l y enacting such narrowly drawn definition the Service 

would potontiaUy cxsluds lar|i.i: mimly^n; of disabled individuals who might qualify for these

Congressionally mandated exoL‘pdon:>

Kight comireiiter.s noted that tnr,: 5iervice had not included specific references to particular 

disaWKties in the propc-»ed nde. H wa.,* ihcr dbre suggested that the Service modifi^ its definitions to 

kohide particular disabUiti :S such mental retardation and deafhess and partieukr diseewe such «
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AUwmcr. to the tagtase oathe Iba) ntle. One commeoutor noted thu tte »nourfy ill .honld bn 

considertKi phyticnily diubtod Rr tin pjipoiea of giining an mtcoption to the section 312

requirements
Ten separate coii^mcjiters (s .ted tha: t le proposd language of the disability definitions would 

not take into .Mnsidemti.m person*, .itl. onnt nation disabilitk*. It was cited that whUe an individual 

^«tth combination disabiliti^:si miai t ne t met t the criteria for an exception in a single category, the 

individual’s combbifttior of cSsabilities i t prevent them from being able to meet the requirements

of section 312, even with reEiiiOnzibl t re oclhliciitions. An example giv«i noted that an individual with 

miJd dementia who alsc sulrSss frc m h Mr oji loss or bHndness may not be able to learn the required

Enghah and civics infoirnaiicm. T ike. : sir giikily, these disabilities miglrt not automaricallywai^

an exception for the indivi(ic«>l. However -vlnen combined, the conuraxiter, agreed o« the HkaKhood 

ot the individual being ur able to ‘faii sly tlio requiremeots of section 312 increase, and thus may

warrant the granting of an exccpiion

The Seivice bJ: de- 'oted i^nsidefable time in evaluating the commems addressing 

the disabUity definitions and Us .loniu.ted with other federal agencies whose experience in 

developing and impl«wmma dLsaliilib, -relri ijd benefit programs is much more extensive than that of 

tbc Service (notably the DepaitmeU o( Health and Human Services and the Social S«scurity 

Adminisrdlion). 'Hie Serv:i« has ala: le 1e tted the exact language of the Act at section 312 as well

as the legislative history.
As noted, the iSerAcc hu, .uh.d with the Social Security Administration (SSA) since tire 

publication of the proposed rule oniei 10 itain a better understanding of disability related programs 

ux general. While the :dt.iia upa i wldch :h,: SSA renders an individual disabled for an SSA financial
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1««6, (th. fe<™. Wn« on ui raUvidual 8 inrtHKty to wpport themsotves flittncUIly) i» wholly 

dHferait fiom the Service adiudicdoo re« » ^ •" Nationality Act benefit, the

Service finds no compellina reaion why tin. definiUona upon which these adjodicelions are b.a«l

Should not be standard betwntn fas tv-o »:seiiciisa.

Therefore, the Sei> toe is iiodif^ing the proposed rule with reg<«l to the definiiions of the 

diflabiWea a. found at § 3l2.1(bX3: G) ^ H2.2(bKlX0- The Service U electing to use language 

that for the most pan :oinportr, snth the n galatory language utiKxed by the SSA. In the revised 

Isnauage; the three cat^oriis of di. abides a:: notaUn the Act are not specifically mentioned but are 

refcrcnccd^/^i^dE*enrd llys ical or mental impairment(s>, thereby using accepted

r^iatcry 'angtu^je ulie enacted and found within the SSA^aty 

b«5i m-3xk tc: !>SA s saf gested language in order to maintain the Congrcsaional 

intent that individuals vihom diaabi itie. a«. tl.« reauh of the illegal use of drugs not be eligible for an 

exception to the secticn 3! 2 reiji ireii icol i.

Also included in the rjguUtQiy language are provisions to recognize combination 

impa.=rments, as sugg.^stecl by c(.nn.e.it.r .. and in keeping with the standards used by the SSA. 

However, the Service has d«teJ not to nch de specific references to particular disabilities within the 

regulatory text found in ^ 312. l(bX31 : nd 312,2(b)(l). The Service believes that inclusion of 

particular named disabilities cotW itave t! * possible effect of limiting the scope of tha proposed 

c.xccptioti3. In other .vor;ui, so<re di ;abl=t, appUcaitts. not seeing their particular disabUHy noted in 

the text of 8 CFR pai t 311 miiil t ne t deli ^ they are covered by the potential exception and Ijms

nught not attempt to gain cx( epticn though they might be fuUy eUgible.

By adopting thciiic ohun gee, tin- i arvice is addressing the public’s concern regarding the
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proposed rqjulation’s ajiisi-steiu^' \.«th wining federal regulations and statutes. We are also ensuring 

that the particular concern:; that C ongreisii niected to include in the legislative record are observed, 

while acknowledging rJvu aji loptir g a bf .yid d' Stution of disability is mandated by the Act, However, 

the burden will still l e i>;i thi tppi emt, via the medical certificaiion, to demonstrate to the 

aatiafaction of the Senriice h ow tl« dirjib fey prevents the applicant from learning the information 

required by section .112 jf tlie: Aci. Tlu; Se-viiie befieves that it is possible to create a humane process 

without creating a blanktl ex:c:(pti«;n loaicy within the regulatory language and within the 

administration of this pp.>gnjiiL prsriouly noted, creation of a blanket exceptiow would have the 

tacit e®ct of perpetuating the steii e :ty],« tl a persons with disabilities are unable to participate folly 

in mainstream activities and jld tlui:! oc contrary to the provisions of section 504 of the 

Rehabilitation Act of l'?T3

Disability DctenninalioiLs: Use >f till e C ivil Surgeons and Creation of a Form

(iMue Should disai)ldd a[»] tlic<inlB be required to be examined by a civU oirgeon in order to 

obtain a disability certbicaiion? In thi pr jf osed rule at 8 CFR 312.2(bX2), the Service noted that 

disjihled appBcants desiring a disaitil ity U!Ct«i)t onto the requirements of English prtafidency and dvica 

must submit medical t ertilicalior att isti ig to the presence of the disability and executed by a 

designated dvil sutijeon or qualifiiit indivic' ixdJs or eniilies designated by the Attorney General. The 

Service did not define ihc i.erms q a alii led ir iividuals or witmes^ but did specifically request public 

comments on the requirements of I he mitdical certification process and in particular on the 

cirriumstanoes under wlich the Si rvice sii.OiJd conaidea- the use of qualified individuals or entities 

other than cr/il surgeons.

gummary ofptfehc.'i'rJrnm!-! IS p iblic responded with 125 conunents directly addressing
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thit aspect of the propoaecl mle. Tk rn:jjMity of commantars had concemg over the uae of dvil 

sun^eoiis. It vras noted by li)l ccmniermfr^, .ncludlftg HHS (the controlling federal agency for cMI 

surjieons), that the ni^onty mj-civil juniioiius ue in general family practice and thus not experienced 

in making complex diisaiiilitv deter rin.:tio; 'S In addition, it waa noted that civil surgeons currently 

base the m^ority of their 33amiu uioiis f »r the Service on matters relating to the admissibility of 

immigrating aliens and unTirnun.v.;^hle di»^ es. This diagnosis of conununicable diseases does not 

relfiite to the dlsabUliy detendnaiidn piioct;s! according to these commenters.
a

Manj' commemcre, {ickrio vioilgir .he Service’s need to maintain int^ty in the medical 

determination proc<»;i, thiit; !;t w hJ<i l e imposing a great burden on the disabled applicant to 

limit the attestation process to only ivil air;;e:)ns and the unknown "qualified individuals or entities ” 

Forty-seven commenten; thtj efore iliiet tly re quested the Service to allow disabled applicants to use 

the medical services of the peist: ;i !> ai tcn db ® physician, medical specialist, or clinical case worker 

ratlier than mandating an ex:iminaii< n bv a civ il surgeon. Several of these commenters also noted that 

the Service must consider the st uss po' ajitially placed upon the mentaOy impaired if forced to 

undergo an examiriatioii by somecTje c U ier Man their own physician.

Tn addition t<3 the above noti:;d r sa ions offered for not limiting the medical certification 

process to the civil surgsoni, 25 i;t mniartutr:; stated that the pool of civil surgeons was too small to 

adequately seive all disabled ai^plicantE; vi o might attempt to avail themselves of the dis^ility 

exceptions. Ilie small pool of civfi. j.irjj,BOt'9 uould potentially result in disabled applicants having to 

wait months for appointments

It was noted by ID catnmi;rtiirs iliat ti'.e cost of going to a civil surgeon could be prohibitive 

for many persons with disat'ilitics r.w i fix' d L '-c- uncs ex public assistance, especially if the crvil surgeon
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is required to consuit with meoical pi.ofcssionals who specialize in disabilities prior to issuing a 

Ci»rtjficalion. Ctjmfrifinti'ri noted r.l>ai rite Se vie* should talc* thi* ftetor into consideration prior to 

finalizing any policy tliai ^vould li e predominaixt use of civil surgeons in the disability

denirmination process. Jiix iDiraiKiien id that the Service should be obliged to provide disabled

applicants with lista of l?tliji.:jual ipliysidanii ([ualified to render the neoessaty disability certification, 

and one comraaitator requeited t:iai; the Se vioe compose lists of specialists, such as psydaatiists and 

clinical case workers, tl:at di!sabli:;d ap]:lii:i: nl i could use in locating a medical professional qualified 

to moke the disability ccruilcoticui

Three commeners reques :tid the S irvice to abandon the proposed certification process 

altogether and adopt a procedure stmi-lar <o that currently utilused by the SSA in making disability 

determinations. Anothtn c ;nuw:ii' atoi sh ied that the certification process should be changed, and 

suggested that disal.>iility debenninali jn a;.jti™rri!y be given to the district director in every local Service 

office. According tc t his wi/t er, -:li j v^ould dissuade a largo numbw of individuals who view 

the section 312 disability wccepl iom lu t means of avoiding the English language statutory 

requirement.

Response. In deterri lining ii fin il pol ;y fbr the disability determination process, the Service 

acknowledges that it must be reipijnsi wC so the needs of the applicant base, especially the needs of 

persons with disabibdw. Ht/rwvrr, k is rise ti le obEgation of the Service to balance these needs with 

the necessity of maintaijiinj intei^iky ti e disability determination process. Only one commenter

addressed the fact that the S«irvit;« will bs lived with instances of fi^ud in the administration of this 

program and that the Se/'doe musit :)«? c -cr vigilant when non-disabled applicants atteatipt lo present 

themselves to the SerN iue is diiiBbled and iherefore eligible for a disability exception. Having a
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Structured process for the detem iinaricn a F a disability is critical to the Service’s obligation to 

maintain an adjudicativ« ptcceM tth I ty.

The Service h;as concluded that th ; i;ublic is justified in its concern over the near exclusive 

dependence on the ch/il suiitson:? i n tti j determination process. Therefore, the Service is

proposing to eliminate all : sfisren* ej r.ij the jjc of the civil surgeons in the detennination process. 

(However, any civil suirgeon meeling the a tteria outlined below will be able to make a disability 

dctcrminatioiT., but baseil or the (;u gee n’s expertise with a particular disability, not on the fact tliat 

he or she is a civil surgeon.)

In the mterim. the Service is profioang that only fioensed medical doctors and medical doctors 

with specialities, such ».s b>:>«rd certified ps; chiatrists and licensed duncai psychologists who arc 

experienced in diagnosing dLiibilitici:, m>:ki8 dvi: determinations that will be used by the Service. This 

policy will address the ccnccrns at tl le public regarding the use of civil surgeons, the perception that 

the available pool of cr/D sui ;;oons ii toti sm iiU to meet the needs of the disabled community, and the 

possible high cost of melical visits: i:o s*^;vei al doctors in order to verify the existence of a disability. 

This determination process trill bir n dfecr fl <r an interim period of time as the Service investigates 

otlier possible m^hods for tnaving rliiidblod 8p[ licaots gain a disability certification from professionals 

within, the medical community.

The selective list of liomse cl heal h providers eligible to render a disability determination 

is critical to the Service obligadoii that fi-aiicl not corrupt this program or the adjudicative process. 

Further safeguards can be found ii the pnip »sal of the Service to require the medical professional 

mailing the disability detemiinaucn t:: (1) dgn a statement that he or she has ansAvered all the 

questions in a completi: aiul tiulhiiil intn u r and agrees, with the applicant, to the release of ail
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medical records relating to tiie apfJi ;ani: tliat inay be requested by the Service, and (2) an attestation 

stating that any knowir^gly Eilse or ni iliiading statanents may subject the medical professional to 

possible criminal pros«cuticn for j suam to Title 18. United States Code. Section 1546.

Section 1546 provides in p;irt;

...Whoever loiowirijjliy inulajs iindrsr oath, or as permitted under penalty of peijuiy 

under Section 1746 of Th].tt .18, l..^dl sc States knowing^ subscribes as true, any 

false statement aiIIl ixspa t to a nna;.erial :&ct in any application, affidavit, or other 

docunwnt requird by the itiimi[;riiioii laws or reflations presoibed thereundo', or 

knowingb^ presents £Jiy w:l apijlice: tion, affidavit, or other document contaiiiing any 

such false statemcnl; - sh all be fiiitd in accordance with this title or imprisoned not 

more than five yearn,, or liodt
r\

Tn addition to the criiniiial peaahics of Titlic 1? noted above, the applicant and licensed health care 

provider are subject to the civil ^laliics Jiider section 274C of the Act, Penalties for Document 

Fraud,8U.S.C. 13:24c.

The Savice has inany con«ims over tl ic preservation of integrity during the interim process, 

but cannot expect the pabli c; to wa ir for die implementation of a possible alternative determmation 

process, In parlj^rfair, ihe Iriervir c has c)3iio:nu over the use of attending physicians as the source 

of tlie disability determmirions. Orlrir fii^dtx.il igencies have advi.sed the Service that their experience 

witli accepting documentation firoiiu atto acli; ;g physicians has bean negative. On attending

physicians may be more ^wUij:g to nt cst o c:)r dirions as disabilities which may not in &rt be entirely 

debilitating For these reaxins. ti e S rr.iite has elected to reserve the right to request additional 

medical records relating io tbi; app Lilt ant' v di. d ahty ifthe Service has reason to question the disability
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d«t(i»rmu)Ation or certification.

The Service is also iiiserN ing the n gl t to refer the applicant to another authorized licensed 

health care provider for a supplant jota! cH;;al:ility determination. Thu option will be invoked when 

thic Service has credible doubts about tlie \ iridty of a medical certiflcaiion that has been presented 

by an applicant. The putlic, said tlic disi- bifiiy advocacy community in particular, must acknowledge 

that the Service wiD be fiiced with « eeo whi rc non-disabled individuals, fully capable of meeting the 

functional English and United £iui.tes dvict requirements of section 312, will attempt to gain a 

disability erception TTifi nm;. tt t i flree to use reasonable means to prevent fraud in the

disability detenninatioii piocess rnd lo (rniure that the integrity of United States citizenship is 

preserved.

The Service nctea 1h:it it i& not ti:;e rn^ionBibilhy of this agency to provide disabled applicants 

with lists of bilingual meiJical protui sioi als, mir is H the responsibility of the Service to provide lists 

of licensed hcilth care pruviclers qua lifiei hop :;rform the disability detenninatians. The burden is on 

the apfJicant to provide the dooun:»; aati. ;n. tb:nicd necessary for the Service to make a determination 

as to the qualifications of tlii>: aptili :ant for any benefit requested under the Act

ThepiablicruistiilBO noter;hr«r.tlie ::vih: ralizotion program is fioancad mtirely by the fees paid 

by the nalundization appli<?imt. No Coa£:ressionally appropriated funds are dedicated lo the 

rctiiiralpatitm adjudioative process The rreiiti m of any ahanative detennination process would need 

to be financed either by tlic uj«r fcirs paif ly a) plicants or by other as yet unidentified non-fee sources 

of funding. The Savice desircti to Iwr i he public viewpoint on various ahemative disability 

determination piooessM.

In its proposed nile, i:he S«:ir Ice .ificijli Ically requested public comments on the requirements
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for the medicil ccrtificatiOTi. <>n^' c vo cotnincMcrs made specific suggestions that the Service would 

better serve ihe public :is well as i s own inlerests by creating a new public use fom. Initially, the 

Service proposed tliat tbe nM^iicai ]:ir making the ceitification issue a one-page document,

attesting to the origin, nature, anc exi wit o the applicant’s condition as it relates to the disability 

exception. The certifitaliun s p dfii d t ;» I« only one page in an attempt to keep iqjplicants from 

submitting entire medical histories ihai Siervlce has no experience with or capacity to archive.

The Service has detifsiuiiuti thai tie ca eation of a new public use fom will be a benefit to both 

tlifi Service and the fdbKc. Jn panic jIw, ert ,iton of a finm wfll take the burden off both the applicant 

and the licensed medi.al profess Is ’.viih regard to information dissemination. The form’s 

instructions win include con:|jlete «qjla. latior s of the disability categories and define which licensed 

health care providers can t:sccin:»: tb: t eitilication. A new fbnn will allow the licensed medical 

professionals to state liimifrjr, via refimaiai to the instnictional guidelines, how the applicant’s 

disability prc’/enta the applicant li t »m iMrniug the information needed to futfill the requirements of 

section 312 of the Act. Ths; fonn atII aJjo a Qow the licensed medical professionals an opportunity 

to comment on how a psitia.lar n:o Mtvjton ir accommodation may allow the ^licant to take part 

in tlic testing process.

As previously noterL thf: J^ervicii ;iL;o believes that a form will ensure the integrity of the 

disability detei min&tioit pruwss (ii, vit il cur cem of the Service) by requiring the licensed medical 

pmtcssionals to sign and dvolare il at t ie exiimination and certification is accurate under penalty of 

pet}ui>'. Lastly, the nevt fonn w:lJ aJsi; f Jloi'/ for the submission of additional backgreund medical 

documentation, upon requc:;t of the S«i:nif.e, which may reduce the likelihood of fraud.

The Service ::s now r'.ioridng with {tffice of Management and Budget (0MB) to obtain an
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efnufgency approval for a publi c ui-u Ibmi for tWa e«rti£cation process. As soon as the approval

is gi anted, copies of this n*nv Fo rm, N 64it, ivfedlcal Certification for Disability Exceptions, will be 

dismbuted to local Soviet; offline;5, Ltie t vo Service form centers and to a$ many voluntary and 

organizations, serving tlic disable cl coo rrutiiy aa possible.

Other Naturaloatiioa Requiireiiii jfltr

Issue. Must disabled intui.a!izal;:on .^splicants m««t the other requirements for naturalization, 

including the ability to an <>ath of ixitiirelation and allegiance? In order for an applicant for 

naturalization to be appro ^'ed, t!ie Senic : must be satisfied that the applicant has met the 

recuirementa aa stipulated in the Act. Th:; 1994 Technical Corrections Act amended the Act 

regarding foe requiremer«ts ictind ir\ seer on 112, but did not amend the requirements found in section 

316 (Requiren^ents as to Ittsidtrore, rJ^Kd Moral Charactw, Attachment to the PiincipieB of the 

Cotistituiion, and Fav^iiable DisjN i.sitiun to the United States). Neither did it amend section 337 

(Oath of Renunciation and AUeiitiiince). fiierefore, the Service did not address any of the other 

requirements for naturalifiairon in 1 he pnq oi'cd rule.

Summary of Public CcKtutnairs lAbile the Service did not address the other requirements fer 

naniralization, 02 comumintajiifs di«3 mal. e d:ir«..A references to these requirements. The vast majority 

cf these writers (89 of the ^>2) i* red thai i, was incumbent upon the Service to waive the other 

naturalization requirenienti> for he dis b!ed applicant, in particular the oath of allegiance. 

Commentators stated thai th;: tntcir.1 of i i^c n i^ css was to relieve the disabled finm rcquircmcaits they 

could not be expected to nie«3t, to remove Uaniers in the naturalization process for the disabled 

applicant, and not to create au adcli dorul t ;El wherry dieabled applicants would in effect be tested 

on iheir abilir/ or capac ty m taki: he i tacf
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Writers staled dial v.liile Congnia did not directly address the issue of the other requirements 

fot ratundiatiun. it \vns t!w ntaligari m of ihi.:; fijrvice to comply with Congressional intent and waive 

the oath requirement, Thes^j coiu ientato s stated that by not waiving the oath, the Service would 

place the disabled afr;>liefLiit ijr a shim tiori of •e cig exempt from the civics requirements of section 312, 

bur. required to ha\c a wikang It ioviledii;e of dvics in order to take and understand the oath of 

allegiance. V/iiters further :siated hat this si tuation of exempting certain requirements but holding 

the disabled applicant tc other re p iremcn s vould be a violation of the Rchabilitatian Act of 1973 

and the Department of Justic e: n^:u.t tioii s. Tli Ese regulations prohibit the govenunem from utilizing 

“oriteria or methoiis of ailrninLicti ation tiie purpose or effect of which would...(ii) Defeat or 

substantially impair accom])lishmiaii nf tlu objectives of a program or activity with respect to 

hardicapped persons. ’ (28 iwc. 3!>. L30 (bX3))

These writi^rs noted it w-m nm c n iy the obligation of the Service to follow Corgressionnl 

intent, but that the Service !uis the autl:.oiiiy to waive the oath requirement for any applicant under 

the Service authority to nauirali.i;(' ap;^^>liciuil5 via the admimstrative naturalization process. This 

administrative naturaliratiori authority vai: given to the Service by Congress aS pan of the 

Immigration Act of 1990 l\venty oi: writers also suggested that the Service consider the

alternative idea of allowing n faniiV mixnhor, legal guardian, or court appointed trustee to stand in 

for the disabled appiicanr duiing tin* adi nini st ation of the oath. This would in effect create an oath 

by preoy procedure, available to th.e iisai a 'plicant when the disability prevents the applicant from 

undersxanding the kinguage of ths i lathi

Two writers stated iliat ih; Riiial ilration Art of 1973 and companion disability-related 

statiites were enacted to onsLi «faLn,ja8 to dimibled persons with regard to employment and physical
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accessiUIity. There&re, the;.' do not reltte to t he naturalization process. These commentators stated 

that the other naturalization reqnu cm;m s in particular the oath, are mandatory and should not be 

waived for any appUcam, diiabli-c or mot 'Dne additional writer suggested that the Service seek 

daiiScation from Congnss tin the issue disiibled ^^Ucants unable to meet all the requirements for 

naturalization.

Response. The SertTCC d d n. >t adiiress the issue of the oath in the proposed rule since 

Congreea did not amend section 7 c-i?tlur. / WJt in the 1994 Technical Amendment Act. However,

the Service realizes the cono$m I’l u eiisti v.ithin the disability community as to this naturalization 

reqiiirement.

The Service abesidy make:; leascmible tccommodations in cases individuals are unable, 

by reason of a disabifity, :o tike the ratfc oiridligiBncc in the customaiy way prescribed in section 337 

of the Act. For eKomple, it i s the . :om i>Du j ractice of all Service offices to conduct naturalization 

interviews and to administer the O Kih of fi!l< fiance outside of the local Savice office in in.stances 

where the applicant is e. the:r liorriu- boiifHl :ir confined to a medical &dlity.

Such {iccommodaUDii:] remiiin :i vtulaMe for disabled individuals who signal their willingiicss 

to become United Statics citizen;^ md to up citizenship in other countries. Whether further 

accommodations or waivera of tin oath niquirement are posaiMe within the existing statutory 

fiamewoik pnsent difficult li%e;al tsrues, wtiich the Service will address through further guidance or 

regulations as soon as possible

Acceptance of DisabOity (iertlftciatioiUi irrum Other Government Agencies

Issue. Should the Service accept dis'ibility certifications issued by officr government agencies? 

In the proposed rule at § 312.2 t)(2) i;he Service noted that it may consult with other federal
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agendes tn d«t«nninii^ v,hei h«r aii: odi'. iduiil previoualy dctemiined to be disabled by another federal 

agency has a disability aa defined in the pi-t^posed rule language. This consultation could be used in 

lieu of the Service-requiiecl medicil fiction.

SuimjifflyjpfjaibJic.comjrjJints. T; iny-eight commenrers stated that the Service should be 

obligated to accept a ccrtificatiori cl a disaht ity from a federal or state govemmentaJ agency in lieu 

of l aving the disabled natur ilLzatic ii a;[ plica: it seek an addhional medical certification.

Respciasc. The Sex lice hu: co isu teil with other federal agencies r^arding this matter. It 

was, pointed out to the Ser/ice i:li« Viltii must agencies, the determination of a disability leads to 

either a financial or tnwiii:;al brncfitl. Thj: SS \ noted that the criteria they review prior to granting an 

individual a disability' lieni;£tt (in parliculu , can the person work and thus support themselves 

financially) is entirely difieriHit tlni: i thu te :|u irements that all applioanla inlying for naturalization 

must meet, in addition, a dbiilnlityi ii/lic: ! im dit render an individual eligible for a financial or medical 

benefit from another tedcral or si;i e a!,:emy' not in all cases render the same individual unable 

to Icam the irformaiion rcquiircd b/ sctioi:‘12 of the Act.

After careful re'/iev,/, the 5 ervi ;e liai detemuned that it will not accept certifications from 

otlior government or state agencies it absolute evideoce of a disability warranting an exception to the 

requirements of section 312 Hov/:rvei, tmd ;is noted in the proposed rule, the Service reserves the 

right to consult with other fr;deral agem ics on cases where an applicant has been declared disabled. 

The Service notes that the jnqu'Kt'Onscl ac:^ancc of another agency’s disability determination 

would equate to a blanket WEir/er r»f die; ohtoi 1312 requirements for anyone with a disability that has 

been so recc^nLzed by anerthijr agem y. ;i‘u a blanket waiver, based on atareotypioal speculation that 

persons wiih dlsabilhles are unable ::r» pai tJiapa e in mainstream activities, is contraiy to the provisions
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of section 504 of the RahaiiiUtatio i Aa of I ?73.

Appeal Language

laauc. Should a spciicial appeal paio dure be created for disabled naturalization applicants?

Summary od: public cnmni.i'f tj. r* (!ti ty-gix connmenteffi noted that in the proposed rule, the 

Sei nce failed to inciude itftrcnias i:o u. a ppeal procedure for a disabled naturalization applicant 

who is denied naturaliziticri basiid on M Sii^vice not accepting a medical certificate attesting to a 

disability. Six of these conmientet i' Aatiid tlitt. since Service officers were not medical professionals, 

they should be obliged i o accq)! a me; lit a i c srtificate. These same conunenters additionally stated 

that any applicant's cettifidte tliai; might b: denied be afforded an immediate appeal to the local 

Service district direaor. ITire;; coir niei:it‘;rs suggested that the Service be required to obtain 

lndi;pendent medical evidence piic i o donytiac any namralizafion case, based on questions about the 

disability certificatum. Twti ke connwi ritei» .rtated that the S^vioe should be obligated to establish 

a siiparate tqjpcal process tor disatilei a|tp icants, also repeating the request that the appeal be 

fonvarded immediately to tlm Ioca Sei vie;; i isrrict director

Response. AO applicants seelfmg to naturalize, induding disabled applicants, may avail 

themselves of the hearing procedure alretid;,' in place in the event the naturalization application is 

deni.ed. AppJioante may request a h 5arit .g o n i denial under the provision of section 336 of the Act. 

The regulations governing thuise Ivi' jing: art: fi 'Und at § 336.2, The review hearing will be with other 

than the officer who concucted th/i orij: ina' e umination and who is classified at a grade level equal 

to or higher than the gtadf; of tin;! ori ginal examining officer. Applicants may submit additional 

independent evidence a;; imiy be tliwmi d rdrvajit to the applicant’s eligibility for naturalization. If 

the denial is sustained, tiie upplicant t ay w jk de novo reconsideration in federal court With the
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additional traming Service aiijudic; tioii oflic ts will receive regarding disabilities and the disability- 

baaed exception to the nxioinraciiis of sccric n 312, the Service is of the opinion that In the interim, 

tile cuirem hearing procedure for ;i. deniuc' n ituralizaiion application is sufficient.

In the interest of niakuig an. wxcnuno ilatUn), the Service is considering a modification to the 

cur ent hearing procedure. The iroceiUkn under consideration contemplates using the current 

heai-ing process augmented \rith an! ndei leai i« it medical opinion issued on the disability finding. This 

opinion could be issued b^f a mit<; ical prt>fi ssiooal that the applicant has been reined to by the 

Service, especially in iii5ta:ii«s \ii'I lere iiie S srvicc officer questions the medical certification An 

augrnented hearing proc<i&s viould i>i>«d io b ^ !inanc«d through the user fees paid bj' the applicant or 

by iiiTher as yet unidentified nor-li:^ s jur;e; of fiuiding. As noted previously, the naturalization 

proipam is entirety funiled by u&ei fee:;, v'h i no additional fiinding appropriated by the Congress. 

The Service welcomes additin>na] public conm nents on this idea. However, such a procedure would 

necessitate a separate reguLdoiy amen«lnvm to S CFR 336.2.

'Reasonabic Modificatiioiii.AcC'niiiiiK^da'‘:u ns, Special Training, and Qnality Control

Issue Should e>:amp]e! oi: reasonable modifications and accommodations to the 

nati ralization testmg proredure be in iie language of the regulation? Noted in the preamble

to die proposed rule waw 3ta.ixxnei:rti: thiit piiriiant to section 504 of the Rehabilitation Act of 1973, 

the Service would make reasonat'lt mo iiBi.a ions and accommodations to its testing procedures to 

enable naturalization apolicimts vni h di iabihl ;aa participation in the process.

Summary of public «•^nl^^.< nts. T:y« tity-two coramenters raised specific references lo the 

modifications and accommodaticn:. l:i paitivular, conunenters felt that the Service should include 

in tbe text oftlie final rule exiirnples ■ >f diir :iiaaticationa or accommodations which might be afforded
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the disabled applicant duiii^; this i esti iig ai>:l interview process. Writers stressed that appropriate 

modificatioDs depend upon tins applican; 3<lividual needs One commenter stated that it would be 

more eflSdent fbr the So-i/k:: intc rde v pinions with (fisabilities ofif-sitc rather than modifying each

officer’s work station in ea:li Service of See for complete disability access.

Response. Scivicc ia in co mpliance with its obhgations under section 504 of the 

Rehabilitation Act and provides aci oni;ini3<lavions and modifications to the testing procedures when 

required. Tlie Service curnsntly inal;M ]:ei;ular acconunodations and modifications for disabled 

applicants fin the fii range ufitiii lervicca

However, the IvenMie hpa: retieivat ons about including language within the text of the 

reguietion detailing specific aoeonimodation;! or modifications. It ia the opinion of the Service that 

the appropriate for such langii ige is m tiie accompanying field policy guidance and instructions 

that win be distributed to all ‘iervic:* of ire-: upon publication of the interim and final rules. Service 

offices are routinely remuided of i he oblijijia ions section 504 places on all governmental agencies 

reg;uding accommodating personf; v/ith liiahOities. The Service notes that it is current Service policy 

to I'.onduot ofF-site testing, intei"’''ew;!, i»id where authorized, off-shc swcaiing-m ceremonies in 

appropriate situations

Four comminters sui^jesb^d thal du S iivice create special training directed at Service officers 

in all local Service offices. This training wviuld remind officer staff of their responsibilities under

section 504 of the Rshahilitation Act wd offer staff examples of exact modifications and
>

(ici^jnnnodation to the tr^stirg proci::dui :s. A:.i example might be the officer taking into account the 

speaal testing needs of natur;iIizatio! i apniicmis with learning impairments. The Service agrees with 

this suggestion and will initiittft sperJil tniining for local district office adjudication officers. Program
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Staff at Service Htadqiiantn-s are currently woridng with the SSA on the creation of this training 

module and plan to provide! thig gpecii il ti ai ling as dose to the publicatioo of this interim rule as 

possible. The Service asks lie pui Uc i bi- i:u; ;gested training methods which may be of value to the 

adjudication ofEcers. resfionsible fco" ttea; ing JiDse cases where the applicant is requesting a disability- 

basad excepdoa to the l equiremciis ol SP ti m 312.

In addition to the spfjcial trx ninj.;; eflbi ts that will be undertaken, the Service is committed to 

ensuring that substantial qusJhy.itrol m jcliaoisniB are followed regarding these disability-related 

naturalization adjudicadons Currently, all S :rvice offices responsible for processing naturalization 

cases must comply with mandatory qc alit '' i.ontrol procedures. These procedures include regular 

supervisory review of ever,- stage of l:b«' na .uralization process, from dencal riata entry and finnl 

decisions, to regular Form N-4O0 random ;amplings. These quality control procedures are not 

optional instructioiu that SerHce cifr 'ces ws sr jouraged to follow. These procedures are mandatory 

for every office. The SePiiice hi ( cminittiMl to ensuring that all naturaiiTatinn cases are handled 

property, administratively prctcesnei c(:nc.tly, and acQudicated fairly.

The Service wll {amplemint theric current quality control procedures with additional 

procedures particulafly directed fil ca:eii viiwe applicants have requested an exception from the 

requirements of section 312. :ircK: adiu in will include the previously referenced special training

efforts for local Service adjuclicaJ o s a> v/t ll is supplemental random samplings of cases where the 

applicant has a disability and las i:*j' lueeited an exception. The Service is currently investigating the 

pofiobhity of eatanng irto a contract with u pr vate entity to perform these random samplings. Such 

an arrangement would ensure an u npri oxlei ted level of objectivity in reviewing disability-related 

cases. It would also allow ilw S w vici; b3 grin Independent medical viewpoints on these (Usability
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adjudications as well as opinions on m jdhal certifications which may have beca questioned by the 

local Service officer The Service lequeuts j'ublic comments on additional quality control 

-vbk’h may assist the Ser^oe in ctmt -ir.g that i s disability rdated adjudications are fkir and accurate. 

Exrmplioii of all §312 Retudreimeot! far tlie EkJeriy

Issue. Should the ':-avi.;:c gninit j;i total exemption to the eUeriy for the requirements of 

section 312 of the Aa?

Summary ofjajtolkX!;imiEai &. \ ilti] c 1 he proposed rule did not address the issue of applicants 

over the age of 65 being exemptexi fitrin all icquirements of section 312, Id commenters urged the 

Sendee to adopt such a policy. ten: bv wi their requests on the assumption that applicants over 

the age of 65 are inhensnOy uiuble tn le»m a tirw language or infonnation on United States civics due 

to their advanced age. TherefortL, con: raenti fs suggested a new policy whereby dderiy appUcants 

would have the naturaliziriori requii enrims found under section 312 waived. One additional writer 

ashed that the Setvioe waiw th« Eri^ish requirements for any legal imniignuit attempting to 

naturalize.

B^sponse. Secdon 312 of ti e A.^;t olSics no blanket exemption to applicante over the age of 

6? with respect to the English pioflciency requirements. Congress has afforded naturalization 

applicants over the age of 50 ’with 2C | ermanent residence and applicants over the age of 55

vrtth 15 years of permanent retiit enc ^ an :;xeniption from the English language requiremems. 

Congress has not, however, errpamJed th-tse i» emptions to other groups. Congress has also granted 

“special ronsidCTHtion” to applicanti: cvei tlu ai;e of 65 xvith 20 years permanent residence regarding 

the civics knowledge requirertnaits i The Sa viize will address the section 312 "special consideration” 

provisions in the overall r^ilaior:/ revision of section 312.)
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The Service cannot create« ne«,v’ i».«iiption category to the Act. Only the Congress has the 

authority to amend the Act As Mich, the S'livicc cannot act on this particular suggestion. 

IVeating the Disabled with Cmiipaiitiaini Mud Discretion

Issue and liummaiiy of p iblii la^nimenta. The need for compassion and discretion in 

adj'jdicating disability itatii]aliz2.tt jn i:afc,:i, In the Service's prellminaiy guidance to field offices 

regarding section 312 di.8:>J3ility nab,:ntIiM tion cases, dated November 21, l^S, offices were 

reminded to us© oompassjon ai»c diiicfe icn in their dealings with disabled applicants. Fifteen 

commenters noted that this ijinguiipe w ts r:ii!;sing fiom the proposed rule and requested the Service 

to include said langiisgt; in ihe tex of i h« liiial rule,

Response. The Sen i«» ui^rierytaiitiij he desire of the disabled advocacy community to have 

thir language included in lire final rule. However, the Service feels that such language is more 

appropriate for inchuion in fhe siipplamenial policy guidance that will be distributed to field offices 

upon publication of this rnle fhe :ri»ecial hiii dug previously mentioned that the Sevice will require 

for adjudication officen; will alac' ! treii: iccd &r compassion snd discretion in dealings with all

applicants for benefitf; indw the Ain.

A Single Test and Single ][Ieteiii>ina.id»u

Issue and isummar. of pii]:ilic i;oniff ants. Should the Service use s single test snd singli? 

determination process? Se’^en o.it tme ita s loted that the proposed rule implies that there are two 

separate tests^ due to the stmcturi: :if tr c rigiilntinn which sddresaca English proficiency at § 312.1 

and knowledge ofUnhed States canes ai § ? i: .2. The Service was therefore urged to adopt a single 

test fonm These cortunraitijr!-. aJ.'io sui;;ge;:.t !hat the Service only require one determination for the 

medical certification procesi:
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Response. The Service notes tliat while the current structure of the regulation features two 

distinct parts regarding English proficiency and knowledge of United States civics, current procedures 

do, in effect, offer applicants a single test. During the mandatory naturalization interview, the 

applicant’s verbal English proficiency is detemuned by the spoken interaction between the 

adjudication officer and the applicant. Most civics testing is also done orally, which provides the 

adjudication officer with additional evidence of the applicant’s &i^sh proficiency. The public should 

also note that in the Request for Comments contained in the proposed rule, the Service emphasized 

that the entiie r^;ulatoiy structure of section 312 was under review. Comnienters’ suggestions about 

oominning the requironents of §§ 312.1 and 312.2 into one consolidated section shall be considered 

during the redrafting of 8 CFR part 312.

With I ^ard to the request for a an^ detennination of the disability, the Service will require 

each applicant requesting an exception to the requirements found at section 312 to submit a sin^e 

medical certification. The certification should note the existence of the disability, the 

recommendation of the medical professional that the applicant be exempted from the requirements 

of section 312, and any modifications the licensed health care provider mi^t recommend if the test 

were administered to the applicant. This certification must address, however, both the English 

proficiency and United States civics knowledge requirement and the applicant’s inability to meet 

either one or both of the requirements. This is necessary since both requirements must be met in 

order for the individual to be naturalized, absent a waiver.

Expedited Processing for the Disabled

Issue and summary of public comments. Should persons with disabilities be afforded 

expedited processing of their naturalization applications? Four commenters addressed the issue of



01/02/97 09:59 02025148661 EOFP @004

expedited processing of naturalization applications for persons with disabilities. Three writers stated 

it was the obligation of the Service to expedite these naturalization cases, in that the applicant’s status 

with other government agencies regarding eligibility for social service benefits could be afiected by 

the qiplicant’s not being a United States citizen. One of these commenters suggested that the Service 

institute a 30-day processing window for disabled applicants, to ensure that the Service could grant 

the applicant any reasonable modification necessary to possibly take part in the normal testing 

procedure. One writer noted that the disabled should not be granted expedited processing in that 

such an accommodation would be inconsistent with current Service policy.

Response. The policy of the Service, found in the Operating Instiuctions at §103 .2(q), is to 

process all applicationa in chronological order by date of receipt This procedure ensures fairness and 

equity for all applicants. The Service shall continue to observe this procedure with regard to 

naturalization ^iplications fi’om persons with disabilities. The public should note, however, that any 

applicant able to show evidence of an emergent circumstance may request an exception to this policy 

from the local district director. It is within the discretion of the distikl director to either grant or 

deny a request for expedited processing of any Service adjudication.

Miscellaneoiis Commenu

Ten commenters implored the Service to take into consideration their particular personal 

circumstances surrounding disability naturalization cases cuircntly or about to be submitted lo the 

Service. While the Service has empathy for these writers, the proposed rule for which comments 

were solicited addressed procedural issues, not particular cases. The Service is confidatt that each 

of these individual cases will be adjudicated equitably when presented to an adjudications oflBcer for

review.
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One writer expressed dismay that the Service was considering an exception to the section 312 

requirements for certain disabled aliens attempting to naturalize. This writer stated that disabled 

aliens should be required to return to their native counties and that the United States should focus 

its attention on assisting native-bom disabled citizens. The Service would note that the 1994 

Technical Corrections Act mandates this change to the Services’ regulations. The Service is 

obligated to follow the direction of the Congress vs^ien Congress so amends the Act.

One commenter suggested that the Service embark upon a media campaign in order to notify 

disabled p*rtnn!t about the provisions of this legislative change. The writer speculated that there is 

no method in existence by which the Service can notify the disabled community of this possible 

exception. Based on the number of comments received from various disabled rights advocacy groups, 

the Service is of the opinion that the vast majority of individuals who might benefit from this 

exception will have a means of being informed about the provisions of the exceptions. The Service 

would also note that it is working with the SSA on informational materials for all alien SSA 

beneficiaries who may wish to apply for naturalization.

One writer noted that the current application for naturalization. Form N-400, should be 

amended to include references to the disability related exceptions. The Service recognizes this 

problem and notes that the N-400 is currently under revision. Any revision will include information 

regarding the disability exceptions to the section 312 requirements and will be submitted to OMB in 

accordance wMi frie Paperwork Reduction Act.

Another commenter requested that the Service be flexible in adjudicating naturalization 

applicants from disabled persons. The Service has every intention of being flexible in these 

adjudications to the extent allowable under the law. The special training effort that will be instituted
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should assist the Service in meeting the goals of being flexible and fair in the adjudication of these 

naturalization applications.

Request for comments

The Service is seeking public comments regarding this interim rule. In particular, the Service 

is seeking comments regarding the modifications made to the proposed rule, published at 61 FR 

44227. It diould again be noted that the Service is engaged in an additional revi.sion of 8 CFR part 

312. That additional revision will be issued as a proposed rule, also with a request for public 

comments.

Regulatory Flexibility Act

The Commissioner of the Immigration and Naturalization Service, in accordance with the 

Regulatory Flexibility Act (5 U.S.C. 605 (b)), has reviewed this regulion and, by approving it, 

certifies that the rule will not have a significant economic impact on a substantial number of small 

entities. This rule has been drafted in a way to minimize the economic impact that H has on small 

business while meeting its intended objectives.

Executive Order 12866

This njle is considered by the Department of Justice, Immigration and Naturalization Service, 

to be a "significant regulatory action" under Executive Order 12866, section 3(Q, Regulatory 

Planning and Review. Under Executive Order 12866, section 6(a)(3)(B)-(D), this proposed rule has 

been submitted to the Office of Management and Budget for review. This rule is mandated by the 

1994 Technical Corrections Act in order to afford certain disabled nahiralization applicants an 

exemption from the educational requirements outlined in section 312 of the Inunigration and 

Nationality Act.
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Executive Order 12612

The regulation will not have substantial direct effects on the States, on the relationship 

between the National Government and the States, or on the distribution of power and responsibilities 

among the various levels of government. Therefisre, in accordance with Executive Order 12612, it 

is detennined that this nile does not have sufficient federalism implications to wairanl the preparation 

of a Federalism Assessment.

Executive Order 12988

This interim rule meets the applicable standards set forth in sections 3(a) and 3(b)(2) of 

Executive Order 12988.

Paperwork Reduction Act

The information collection requirements contained in this rule have been approved by the 

Office of Management and Budget (0MB) under the provisions of the Paperwork Reduction Act. 

The 0MB control number for this collection is contained in 8 CFR part 299.5, Display of Control 

Numbers.

List of Subjects 

8 CFR Part 299

Immigration, reporting, and record keeping requirements.

8 CFR Part 312

Citizenship and naturalization, Education.

Accordingly, ch^ter I of title 8 of the Code of Federal Regulations is amended as follows: 

PART 299-lMMIGRATION FORMS

1. The authority citation for part 299 continues to read as follows:

®007
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Authority: 8 U.S.C. 1101,1103; 8 CFR pm 2.

2. Section 299.5 is amended by adding the entry for Fonn “N-648", to the listing of forms, in 

proper numerical sequence, to read as follows:

§ 299.5 Duplay of control numbers.

*****

INS form No. INS form title Currently assigned 0MB control No.

*****

N-648 Medical Certification for 1115-XXXX

*****

Disability Exceptions
1

PART 312-EDUCATIONAL REQUIREMENTS FOR NATURALIZATION

3. The authority citation for part 312 continues to read as follows;

Authority; 8 u s e. 1103, 1423, 1443, 1447, 1448.
4. In § 312.1, paragraph (bX^) is revised to read as follows:

§ 312.1 Literacy requirements.

*****

(3) The requirements of paragraph (a) of this section shall not apply to My person who is unable, 

because of a medically deteiminable physical or mental impairment or combination of impairments
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which has lasted or is expected to last at least 12 months, to demonstrate an understanding of the 

English language as noted in paragraph (a) of this section. The loss of any cognitive abilities based 

on the direct effects of the illegal use of drugs will not be considered in determining whether a person 

is unable to demonstrate an understanding of the English language. For purposes of this paragraph, 

the term diHgminable means an impairment that results from anatomical, physiological, or

psychological abnormalities which can be shown by medically acceptable clinical and laboratory 

diagnostic techniques to have resulted in functioning so impaired as to render an individual unable 

to demonstrate an understanding of the English language as required by this section, or that renders 

the individual unable to fulfill the requirements for English proficiency, even with reasonable 

modifications to the methods of determining English proficiency as outlined in paragraph (c) of this

section.

♦ ♦ * * ♦

5. Section 312.2 is amended by:

a. Revising the last sentence of paragraph (a);

b. Redesignating paragraph (b) as paragraph (c) and by
I

c. Adding a new paragraph (b), to read as follows:

§ 312.2 Knowledge of history and government of the United States.

(a) *** A person who is exempt from the literacy requirement under § 312. l(b)(1) and (2) must

still satisfy this requirement.

(b) Exceptions. (1) The requirements of paragraph (a) of this section shall not apply to any 

person who is unable to demonstrate a knowledge and understanding of the fundamentals of the 

history, and of the principles and form of government of the United States because of a medically
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dcteiminable phyacal or mental impairment, that already has or is expected to last at least 12 months. 

The loss of any cognitive skills based on the direct effects of the illegal use of drugs will not be 

considered in determining whether an individual may be exempted. For the purposes of this 

paragraph, the term medically determinable means an impairment that results from anatomical, 

physiological or psychological abnormalities which can be shown by medically acceptable clinical and 

laboratory diagnostic techniques to have resulted in functioning so impaired as to render an individual 

to be unable to demonstrate the knowledge required by this section or that renders the individual 

to partidpate in the testing procedures for naturalization, even with reasonable modifications.

(2) All pcisons flying for naturalization and seeking an exemption

from the requirements of § 312.1(a) and paragraph (a) of this section based on the disability 

exceptions must submit Form N-648, Medical Certification for Disability Exceptions, to be completed 

by a Ucenaed medical doctor, a medical doctor with a speciality (such os a board certified 

psydhiatiist), or a licensed clinical psychologist These medical professionals shall be experienced in 

diagnosing those with physical or mental medically determinable inq>airments and .shall be able to
, I

attest to the origin, nature, and extent of the medical condition as it relates to the disability exceptions 

noted under § 312.1(b)(3) and paragraph (bXl) of this section. In addition, the medical professionals 

making the disability determination must sign a statement on the Form N-648 that they have answered 

all the questions in a complete and truthful manner, that they (and the applicant) agree to the release 

of all medical records relating to the applicant that may be requested by the Service, and that they 

attest that any knowingly felsc or misleading statements may subject the medical professional to the 

penalties for perjury pursuant to Title 18, United States Code, Section 1546 and to civil penalties 

under section 274C of the Act The Service also reserves the right to refer the applicant to another
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authorized medical source for a supplemental disability detemiination. This option shall be invoked 

when the Service has credible doubts about the veracity of a medical certification that has been 

presented by the applicant. An aJBfidavit or attestation by the applicant, his or her relatives, or 

guardian on liis or her medical condition is not a sufhcient medical attestation for purposes of 

satisfying this requirement.

PART 499-NATIONALITY FORMS

6. The authority citation for par 499 continues to read as follows:

Authority; 8 U.S.C. 1103; 8 CFR part 2.

7. Section 4S>9.1 is amended by adding the entry for the Form “N-648", in proper numerical 

sequence, to the listing of forms, to read as follows:
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§ 499.1 Prescribed forms. 

««»**

Form No. Edition Date Title and description

*****

N-648 xxxx Medical Certification for

Disability Exceptions.

*****

DEC 3 I 1996

Dated: Doris Meissner,

r.nm^i^sioner.

Immigration and Nniundiyation Service.
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this, aspect of the proposei:! mlc, 'rb: riiijc rity of commenters had concaiis over the use of civil 

sui^OTU. It was noted by ocnuneiitori.. ingluding HHS (the controlling federal agency for civil 

snn?eons), that the majiority :if civil iuriieoiis ire in general family practice and thus not experienced 

ill making complex deti^r iiiniitiar s In addition, it was noted that civil surgeons currently

base the majority of tlicir ixamiiiiuoi'S the Service on matters relating to the admissibility of 

immigrating aliens Jind coriimunuiuble disi ai .es. This diagnosis of communicable diseases does not 

relnte to the disability deteiminal < n pi o:t ei, according to these commenters.

Many cora:mcnu*rs, ackni5iviei:!glnj; :he Service's need to maintain integrity in the medical 

detfirmination process, not id thiii; it w cul)] be imposing a great burden on the disabled applicant to 

limit the attestation process 03 onl> i^^l str;;;e )tia and the unknown ‘‘qualified individuals or entities.” 

Forty-seven commenten. theitifori.*' lire; tly re quested the Service to allow disabled applicants to use 

the madical service:; of the perst: n s altenJij g physician, medical specialist, or r.liniral caseworker 

rather than mandatlrg an (jx:iminari<:n bv z, t;ivil surgeon. Several of these commenters also noted that 

the Service must considin the stre;;v{ pol eiiti ally placed on persons with mental impairments if forced 

to i.indcrgo an exarnina ion by stinieorie o b r than thdr own physician.

In addition to the above notitd reaiions offered for not limiling the medical ceitlflcatlon 

prccesfi to the civil surgsfOr;j, 25 l( umierit i:n; stated that the pool of civil surgeons was too small to 

adequately serve till disabl' Sd ai:tp ';caiit!i 'vlio might attempt to avail themselves of the disability 

cxi cptions. The small pool of civ il mrc eoi s ;:ould potentially result in disabled applicants having t o 

wait months for appointmaits.

it was noted by to oammer ter.', tliai: 1 iie cost of going to a civil surgeon could be prohibitive 

for many persons with diisaltili ties iii 1 fix :id ti ic tmes or public assistance, espeaally if the cKil surgeon
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/ “ *

onergeocy approval for a tie v pufcilii-. us:; Homi for this certification process. As soon as tlie approval 

is granted, copies of this new Fonr, N I'-ledical Certification for Disability Exceptions, wUl be 

distributed to locaJ. Seivice tlx f .o Sei>ice fom centers and to as many voluntary and

organiz^atiocs aenii-g th.e d*iJiiblcii ; jn:n)u[iil s' as possible.

Other NaluraUzation Re«^uiireiri,^iits;

Issue. Must, cfisahle.:! natun'izal ion :.pplicants meet the other requirements for naturalization, 

including the abilrfy to an ;i« th rf Mninciation and allegiance? In order for an applicant for 

naturalization to be appr;:ved, tire iier ite must be satisfied that the appUcant has met the 

requirementa as slipuhUed in tl:.-s Ac. Tie 1904 Technical Corrections Act amended the Act 

regarding the requiremeilts ;tound ir seciLon 3: 2, but did not amend the requirements found m section 

316 (Requiremeni .s tts to liissidijf ce. Moral Character, Attachment to the Principles of the 

Consilrution, and Favcn able Dl ' iiisaitioii (o the United States). Neither did it amend sectior t 

(Oaih of Renunciation anti AUeijanco), Tltcrcfore, the Service did not address any of ihe other

requirements for naturalize :i on in arojjc led rule.

.Summary of hublic Conn: j m_s. W il:: the Scmoc did not address the other requirements £>r

naturalization, 92 convmenfcjtors dLi m k(; i.iriia references to these requirements. The vast majority 

of these writers (89 of the 92) 3 ated ihat it was incumbent upon the Service to waive the other 

naturalization requireneiili. foi: ippl.;c;n ts with disabilities, in panicular the oath vf allcgiajice. 

Commentators stated that the int «:t of C o nf jess was to relieve the disabled from requirements they 

could not be expeaed tc ineei, i tmov,; barricis m the naturalization process for the disabled
I

applicant and not to ci eat: an ?id^ luictuil :e ;t whereby disabled applicants would in effect be tested 

onthdr ability or cape city to te.ki' tht c arh
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prof cissioni._Sf . _ 7h i!.to place unnecessary burdens on some
restr.ictive and ^ This concern should .not be a bar
applicants v-:Ltn d.i.sab.,.U^_ ^ interim rule, but the
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DREDF
Uw, Public Policy. Training and Technical Assistance

Disability Rights Education and Defense Fund. inc.

MEMORANDUM

TO:

FROM:

RE:

DATE:

Erskine Bowles, Chief of Staff 
THE WHITE HOUSE ^

Patrisha Wright
DISABILITY RIGHTS EDUCATION & DEFENSE FUND

Citizenship For Immigrants w/ DisaJoilities 

January 13, 1997

Thank you for meeting with me and other members of the 
Leadership Conference on Civil Rights on January 9. Attached is 
a copy of the memo that DREDF sent to Rahm Emanuel.

I need to emphasize that the Administration's response must 
be a "tolling” or "grace period” which allows the continued 
payment of SSI and other federal public benefits to affected 
legal immigrants with disabilities until their citizenship 
applications are approved by ins.

A not-for-profit puPiic benent 
corporation Pedcated to the 
inpepenaent Uving Movement 
ana the OvH Rights

1633'Q" N.W.. Suite 220 
wasnington. O.C. 20009 
(202) 986-0375 S 
f=AX (202) 462-5624

2212 Si«h Street 
Berkeley. California 947 io 
1510)644-2555 
300-466-4232
TAV tC ^r\\ ..“/C.'C
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memorandum
TO: Rahm ESxaanUdl/ THE WHITE HOUSE

FROM: Patrisha Wright, Stephen Rosenbaum
DISABILITY RIGHTS EDUCATION i DEFENSE FUND

RE; Citizenship For Immigrants w/ Disabilities

DATE: Jsuluary 10, 1997

This memo follows yesterday's meeting between the White 
House Chief of Staff and the Leadership Conference on Civil 
Rights.

Immigrants ("lawful permanent residents") who have lived in 
the U.S'. for more than five years and are not "excludable"
(e.g., for violating laws, evading the draft, failing to pay 
taxes, trafficking in narcotics, defrauding the INS) are eligible 
for citizenship or "naturalization." Applicants must pass tests 
in English literacy and in knowledge of American history and 
government; siibmit* fingerprints, and photos; and complete a 
personal INS interview which tracks the written application 
itself (personal data, marital and family status, employment 
history, organizational memberships, etc.).

In October 1994, Congress adopted technical amendments 
waiving the English literacy and civics tests for applicants 
unable to complv "because of physical or developmental disability 
or mental impai^mient. .." 8 U.S.C. § 1423 (b)(1). More than two
years after passage of the amendments, the INS has yet to adopt 
final rules implementing the statute. Local immigration offi­
cers, relying on a 2-page internal memorandum and individual 
discretion, have not applied the 1994 statute consistently and 
have made it virtually impossible until the last few months to 
get a waiver. Moreover, once having granted a waiver, these 
officers have held up applications when they are not satisfied 
the would-be citizen has the capacity or willingness to take the 
oath of allegiance. In effect, naturalization involves 3 compo^ 
nents: English/civics tests, interview and the "oath requirement."

This stonewalling means long-term legal immigrants who lack 
a sufficient work history and are not veterans will be cut off 
such federal benefits as SSI and Medicaid within a matter of 
months under the Personal Responsibility Act -- unless their 
citizenship applications can be approved by an already backlogged 
INS. The immigration service estimates there are 3^, 0.90 appli­
cants nationwide who might seek a disability waiver.

The INS did not publish proposed regulations to implement 
the waiver until August 1996, following the filing of a class 
action lawsuit by Disability Rights Education Sc Defense Fund, 
Asian Law Caucus and others. Chow v. Meissner, No. C-96 2422 SI 
(N. Dist. Calif.) . An interim rule is pending at OME and is 

/expected to be published by next month, notwithstanding the 
(Government's litigation posture that the statute is not subject 
vto notice-and-comment rulemaking.
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R. Emanuel 
Page 2.

INS and DoJ have refused to seriously discuss _ settlement 
until the Court rules on their pending motion to dismiss the 
lawsuit on the ground that plaintiffs have not suffered any harm 
because none of their applications had actually been denied -- 
only delayed. This motion was argued October 31, along with 
plaintiffs' motions for nationwide class certification and a 
preliminary injunction to insure compliance with the spirit of 
§504 of the Rehabilitation Act of 1973 and the technical amend­
ments to the immigration act. Rather than talk compromise with 
plaintiffs' counsel, INS has punished witnesses whose affidavits 
have been submitted in support of the pending motions. These 
witnesses -- who are neither parties to the litigation nor 
counsel -- have been subjected to petty harassment by senior 
agency officials, which interferes with their ability to serve 
their clients and to freely give testimony.

The Government attorneys have also stated that they 
"make policy" in the context of settlement, even if the ad hoc 
and ambiguous policy they now defend is at odds with both the 
Attorney General and INS Commissioner's intensive campaign to 
promote citizenship and the Administration's articulated_desire 
to soften the harsh effects of welfare refopn. The victims of 
this policy are lawful immigrants who are disabled or elderly.

Even if the impending interim rule estaiblishes a streamlined 
and uniform process for documenting a disability and determining 
who qualifies for a waiver, it is not expected to resolve an 
equally fundamental problem: Processing applicants with severe 
developmental disabilities, including interview questions ^out 

r' their capacity or willingness to take the oath. This would mean 
^ providing reasonable accommodations for the full range ofdis- 

abilities and impairments or modification of the application and 
interview/examination process and reconciling the oath require­
ment with the liberalized purpose of Congress' waiver statute.

For more details, please call Stephen Rosenbaum or Arlene 
Mayerson of DREDF at 510-644-2555.

Attachments: Legal Background
§504 Applicability 
Plaintiff Profiles 
Text of Oath

^ One attorney affiant was advised by the Los Angeles INS 
District Deputy Director, on the very afternoon of a court 
hearing on the pending motions, that she could no longer attend 
meetings of the Los Angeles Naturalization Advisory Committee. 
Similarly, the Chicago Acting INS District Director informed the 
Illinois immigrant and refugee coalition's citizenship task force 
that he would not attend the December meeting of that body if 
task force member affiants from the Polish American Association, 
■pyavelers and Immigrants Aid and World Relief were also present.
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LEGAL BACKGROUND

1. The Immigration and Nationality Act, as amended pre­
scribes the requirements for naturalization. 8 U.S.C. §§ 1401 ^ 
sea. Among other things, applicants are required to pass an 
English language test and an American history and government 
examination. 8. U.S.C. § 1423. Prior to becoming citizens, 
applicants must take an oath of allegiance and renunciation in a 
public or expedited ceremony. 8 U.S.C. § 1448.

2. Section 504 of the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. § 794 is applied to the Department of Justice. 
It provides, in pertinent part, that:

No otherwise qualified individual with a disability in 
the United States,, as defined in [29 U.S.C. § 706 (8) ] , 
shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity . . . conducted by any Execu­
tive agency."
3. The Immigration and Nationality Technical Corrections

Act of 1994 (§ 108(d)), 8 U.S.C. § 1423(b)(1)In_1994, creates a
waiver of the tests for applicants with disabilities such that 
the English language and history and government requirements_ 
"shall not apply to any person who is unable because of physical 
or developmental disability or mental impairment to comply 
therewith." In adopting the Technical Corrections Act, Congress 
sought "to promote the acquisition of U.S. citizenship by relax­
ing or eliminating certain burdensome and unreasonable testing 
and residency requirements." Hse. Comm'ee on the Judiciary, Hse. 
Rep. No. 103-387 at 3-4.

4. The INS Associate Commissioner issues an intra-agency 
memorandum on November 21, 1995 to INS District Directors and 
other field directors and officers providing "preliminary guid­
ance" on the agency's interpretation of the waiver. The guidance 
memo states that it was the intent of Congress to grant a "gener­
al waiver" of the testing requirements, but that applicants must 
still meet all other requirements of naturalization. The memo 
instructs adjudications officers to apply the waiver on a case- 
by-case basis.

5. The INS Commissioner and Attorney General are sued for 
not implementing the disability waiver. Chow v. Meissner, No. C- 
96 2422 SI (N. Dist. Calif.)

6. INS publishes a proposed rule on August 28, 1996 which 
focuses on the requirements for medical certifications and the 
professionals who should be designated to make the certifica­
tions. It makes broad, non-specific references to reasonable 
accommodations for applicants and is silent with regard to.the 
oath of allegiance. 61 Fed. Reg. 44,222.
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SBrTTON 504 REQUIRE? REASONABLE ACCOMMODATIONS OR MODIFICATIONS

As a federal agency, the INS is bound by § 504 of the 
Rehabilitation Act of 1973, as amended, to provide modifications 
to enable persons with disabilities to benefit from its programs, 
including naturalization. Reasonable modifications may include, 
without limitation, wheelchair-accessible test sites, sign 
language interpreters, Braille material -- as well as modifica­
tions in the naturalization test format or test administration 
procedures. The principle of reasonable modification also is 
applicable to the administration of the oath of allegiance.

“Phe accommodation or modification for applicants with 
H^veloomental disabilities could include a facilitator for 
someone who is unable to express a willingness to take the oath 
(e.g., someone who knows a developmentally disabled person well 
and can assist that person in communication with others and with 
comprehension of a complex situation). See e.g.. Technical 
Assistance Manual to. Title II of the ADA, II-3.6100, Illus. 2 at 
p, 14 (Dept, of Justice 1993).

Similarly, if the Service were to determine that_the appli­
cant does not understand the "purpose and responsibilities of the 
naturalization procedures," 8 C.F.R. Pt. 316.12(a), an applican­
t's family members or professional contacts (social workers, 
teachers, or guardians) could attest through sworn statements 
that the applicant is unable to fully understand the oath, but 
would nonetheless be able to abide by it. An alternative accom­
modation would be for the applicant's family to establish a 
temporary or limited conservatorship, with the conservator 
attesting to the applicant's obligations set forth in the oath.

Modifications such as these could be accomplished by the INS 
without undue administrative burden or fundamental alteration of 
the naturalization process. See, 28 C.F.R. Pt. 39.150(a). 
Moreover, reasonable accommodation is necessary to ensure that 
applicants are able to participate in the naturalization process 
and enjoy the benefits and privileges that flow from citizenship.
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PLAINTIFF PROFILES

M.C, immigrated from Hong Kong in 1969 and worked as a 
janitor. She is 85 years old and has been diagnosed with multi- 
infra dementia. M.C. applied for naturalization_in April 1994 and 
almost one year later was scheduled for an INS interview, which 
she attended with her daughter. After showing the INS officer a 
letter from M.C.'s doctor and requesting a disability waiver, the 
daughter was told the waiver did not exist and was not allowed to 
accompany her mother into the interview room. M.C. was informed 
that she failed her interview because she could not communicate 
in English. In December 1995, however, M.C. received a written 
denial stating that she failed to satisfy the knowledge of_ 
history and government recjuirement. M.C. appealed the denial in 
January 1996 and appeared for a hearing in February 1996. She 
again requested a disability waiver and was told that the waiver 
did not exist and that she needed to satisfy the English literacy 
requirements. INS denied her appeal on the ground that she had 
failed to satisfy the English liceracy requirements. M.C. was 
not aware that there was a procedure to reopen her case and was 
told that her appeal was the final step in her naturalization 
application. After she joined the lawsuit, M.C. received a 
letter stating her file would be reopened for reconsideration and 
that she would be requested to appear at another interview.

British national L.K.L. has mental retardation. She failed 
her first citizenship interview in October 1995 and was told by 
INS officers to return for an interview in February 1996.
Between interviews, she received private tutoring to help her 
pass the tests. At the end of her second interview, L.K.L. came 
into the waiting room in tears. Her sister-in-law claims INS 
officers cold her, "it looked like L-- K--'s whole family was 
trying to force her to become a citizen." L.K.L. was told not to 
contact INS in any way, but to await instructions on how to 
proceed. Her application was approved shortly after she and 
other plaintiffs filed suit.

M.H.C. of South Korea appeared for her May 1996 interview. 
Her caseworker had written to INS when she applied a year earlier 
describing her mental disability. She also presented a letter 
from her Stanford University neurologist. INS officers told 
M.H.C. she needed to return after two months with a letter from 
one of the agency's designated doctors. When her attorney asked 
to see this requirement in writing, he was told the "internal 
memo" could not be released. She was approved after the suit was 
filed.

M. R-B. of Mexico went to her INS interview in January 1996 
and was told to return with a doctor's letter. No one advised 
her the letter had to be from a doctor on the INS' designated 
list. M. R.-B. provided a letter in March 1996 from a state 
agency physician stating that she had mental retardation and a 
seizure disorder, but has not been interviewed again.
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OATH OF ALLEGIANCE
3 CFR § 237.1(a)

I hereby declare, on oath, that I 

absolutely and entirely renounce and abjure 

all allegiance and fidelity to any foreign 

prince, potentate, state, or sovereignty, 

of whom or which I have heretofore been a 

subject or citizen; that I will support and 

defend the Constitution and laws of the 

United States of America against all 

enemies, foreign and domestic; that I will 

bear true faith and allegiance to the same; 

that I will bear arms on behalf of the 

United States when required by the law; 

that I will perform noncombatant service in 

the Armed Forces of the United States when 

required by the law; that I will perform 

work of national importance under civilian 

direction when required by the law; and 

that I take this obligation freely, without 

any mental reservation or purpose of 

evasion; so help me God.


