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On Page 10, CRT proposes to add "or guardian" after "family member®
each time it appears in the first incomplete paragraph.

on Page 11, substitute the following for all the fulliparagraphs:

DAOs cannot expect that interviews with many persons with
disabilities will proceed or be conducted in the same way as with
applicants without disabilities. Each interview will be unique and
each applicant’s capabilities regarding the oath requirements will
need to be assessed on a case-by-case basis. Although a disabled
applicant need not understand every word of the oath, the DAO must
be assured that an applicant has an understanding of the nature of
the oath. An inquiry by a DAO might include, for example, an
attempt to determine whether the applicant understands that he or
she is becoming a United States citizen, is giving up his or her
prior citizenship, and [CRT proposes to delete "personally and"]
voluntarily agrees to this change of his or her status.

If the DAO concludes that an applicant does not understand the
nature of the oath, that applicant cannot be naturalized under
current statute and regulations. A denial of an application for
naturalization based on the inability to understand the nature of
the oath should be initially discussed with the DAOs supervisor,
and the written denial must cite the failure to meet the statutory
requirements of the Act at section 337. Offices are reminded of
the extreme sensitivity of this issue with the ' As
previously noted, the Service is seeking further legal guidance on
the issue of the oath reguirement, and any legal analysis or
discoveries which might change this policy will be forwarded to all
adjudicating field offices as quickly as possible.
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HQ 70/33.2-P
Section 312 Disability Naturalization DRAFET
Adjudications: Supplemental Policy i/30/47
Guidance for Field Offices
~ All Regional Directors Office of Examinations

All District Directors (except foreign)
All Officers-in-Charge (except foreign)
All Service Center Directors

This memorandum and accompanying attachments provide supplemental policy guidance on
section 312 exceptions for persons with disabilities to all Inmigration and Naturalization Service
(INS) field offices currently adjudicating applications for naturalization.

A 1994 technical amendment to the Immigration and Nationality Act extended an exception
to disabled applicants regarding all the section 312 requirements, The, attached final rule, to be
published in the Federal Register on February 4, outlines the background history of the amendment,
the efforts of INS to implement this new policy, and the new regulatory text.

Effective upon publication in the Federal Register, offices shall immediately institute the policy
outlined in the final regulation and in this document. Previously distributed drafts of this document
and the previously distributed field guidance, dated November 21, 1995, used as a basis for
adjudicating section 312 disability exception requests shall po longer be used. In order to ensure
consistency, ifdividuals-with pending cases shall be required to submit the new form N-648) Medical
Certification for Disability'Exceptions, and shall'‘ave-the principles outlined in this document applied
to their final adjudication. It is expected that the policy and guidelines dutlined in the attachments
will be followed consistently by all adjudications officers. In addition, offices should conduct
community outreach and‘education on this regulation as discussed in the attached policy guidance.

Changes to 8 CFR §§ 312.1 and 312.2 reflect our efforts to make the regulation consistent
with the amended statute. In particular: y

. The wording of § 312.1(b)(3) has been changed, with new language on disability-
based exceptions found on page 32 of the attached final rule. Offices should note that
previous wording directly referencing blindness and deafness have been removed.

. The current §312.2(b) has been redesignated as paragraph (c) and a new paragraph
has been added as paragraph (b)(1) to provide a disability-based exception to the
civics requirements (page 33 of the attached rule).

. A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical
certification process for a disability exception.

The Service is committed to ensuring that the implémentation of the procedures 71lined in
[ 2 ) e
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this document are followed. Since a primary mission of the INS is to provide service, applicants with
a legitimate claim to the disability exception provisions should be facilitated through the adjudication

- process. At the same time, Service officers must also utilize credible approaches to deterring fraud
and abuse that are applicable to all adjudications for benefits under the Act and must remember that
what may what seems like fraud may in reality be a lack of information about the naturalization
process on the part of certain individuals with disabilities. Service officers must also continue to
ensure that applicants who are granted section 312 exceptions continue to meet all other applicable
eligibility requirements for naturalization.

Since many disability-related cases will be emotionally charged, all INS offices and
adjudication officers are directed to use compassion, discretion, and sensitivity in adjudicating any
request for a section 312 disability-based exception. The same level of discretion and sensitivity INS
officers apply to orphan adoption cases should be replicated in all section 312 disability exception
cases. :

Many aspects of this regulatory revision are new and therefore we fully expect field offices
to have many questions. We realize that all questions will not be answered within this document.
However, we plan to distributing regular updated supplemental policy guidance memoranda for policy
and procedural issues not answered by this document. Headquarters will also depend on all field
offices to bring unique cases and situations to our attention in order that the:experience may be shared
with other offices. '

Questions about the policy outlined in the attachment to this memorandum and in the Federal
Register final rule may be directed to Staff Officer Craig Howie, HQ Naturalization Division.
Questions regarding the néw form, the new training module; or quality assurance compliance may be
directed to Staff Officer Jody Marten, HQ Naturalization Division. Both officers may be reached on
202/514-5014. ' '

Louis D. Crocetti
Associate Commissioner

Attachments
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§312 DISABILITY ADJUDICATIONS:
SUPPLEMENTAL FIELD POLICY GUIDANCE

L Introduction

The Immigration and Naturalization Technical Corrections Act of 1994 amended section 312
of the Immigration and Nationality Act (the Act) to afford naturalization applicants with physical or
developmental disabilities or mental impairments an exception to English language proficiency and
United States history and government (civics) knowledge requirements. This amendment augmented

 the pre-existing exception that persons with disabilities were afforded regarding only the English
proficiency requirements of section 312.

On November 21, 1995 the INS issued preliminary guidance to all naturalization adjudicating
offices on the section 312 disability exceptions. On August 28, 1996, a proposed rule was published
in the Federal Register, proposing to amend the Service regulations at part 312 to accommodate these
new disability exceptions. During the Fall of 1996, the Service reviewed and digested the 228
comments that were submitted by the public pursuant to the proposed rule. The resulting final rule,
scheduled to be published in the Federal Register on February 4, 1997, contains substantial changes
to the provisions of the proposed rule and the preliminary guidance. In particular:

. Direct reference to the three disability categories in the regulatory language of 8 CFR
312 has been replaced with language complementing the disability terminology used
by the Social Security Administration (SSA) in their regulations (i.e., “medically
[determinable physical or mental impairment or combination of impairments™).

. Creation of a new public use form, N-648, Medical Certification for Disability
Exceptions, to be used by any applicant requesting an exception to the section 312
requirements based on a disability. A copy of the form is included with this
document. Offices are advised to accept photocopies of the N-648 until the form has
been placed in full circulation following printing by the Government Printing Office
(2 process which could take more than six months).

. The elimination of the proposed use of the civil surgeons to make the disability
determinations. In the place of the civil surgeons, the INS will allow only licensed
medical doctors or licensed clinical psychologists to complete the N-648,

As noted in the accompanying documentation, these exceptions for persons with disabilities
are not blanket exemptions from the requirements mandated by section 312. With accommodations
or modifications, certain applicants with disabilities will be able to meet the section 312 requirements,
just as they are accommodated today in many instances. To institute a policy of blanket exemptions
would play into the stereotypical concept that persons with disabilities are not able to participate in
mainstream activities. Such a policy would be contrary to the provisions of section 504 of the
Rehabilitation Act of 1973 with which all federal govemnment agencies must comply. Therefore, all
adjudications for a section' 312 exception based on a disability will be made on a case by case basis.
Tt would be discriminatory to formulate policy which states that everyone with a particular disability
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is exempted from the section 312 requirements when some individuals with the disability could well
take part in the testing requirements imposed by section 312 with reasonable accommodations or
modifications. :

All offices must note that the provisions contained within the documents in this package are
effective immediately upon publication of the final rule in the Federal Register and must be followed
without exception. Due to the substantial changes the Service has made to the provisions of the
proposed rule, the public is being allowed a 60 day comment period on the final rule. This will not .
affect the authority or responsibility of all local offices to proceed with these adjudications
immediately and without delay. Any changes that may result from further public comments will be
issued in writing to all field office. )

Service offices adjhdicaﬁng naturalization applicants should make note of the changes to the
regulatory language of 8 CFR part 312. Of particular concern to officers should be these changes:

. The wording of § 312.1(b)(3) has been changed, with new language on disability-
based exceptions found on page 32 of the attached final rule. Offices should note that
previous wording directly referencing blindness and deafness have been removed.

. The current §312.2(b) has been redesignated as paragraph (¢) and a new paragraph
has been added as paragraph (b)(1) to provide a disability-based exception to the
civics requirements (page 33 of the attached rule). :

° A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical
certification process for a disability exception and an explanation of the new form, N-
648, Medical Certification for Disability Exceptions.

Adjudication officers receiving the special two-day training at HQ during the week of January
27, 1997, should be the' officers initially adjudicating disability-based applications for section 312
exceptions. This corps of officers will be responsible for ensuring the complete dissemination of the
information and policies contained in this document to additional adjudications officers within each
naturalization adjudicating office and shall ensure that these officers are familiar with these policies
prior to the adjudication of disability-related exception cases. These trained officers should also work
closely with the district director or officer-in-charge to ensure that full information about this
regulation is provided to information officers, congressional, and public affairs officers and others
within their office who will be answering questions from the public.

Each office is responsible for conducting local community outreach to inform and educate
organizations that assist immigrants, persons with disabilitics, the elderly, and others to whom this
regulation may apply. Representatives of medical and psychological organizations and government
agencies such as SSA and Health and Human Services (HHS) should be included in this outreach.
Each office should endeavor to educate members of the medical and immigrant assistance
communities about the naturalization process and the requirements of this regulation as soon as
possible following publication in the Federal Register. Such information dissemination will improve
the ability of the assistance groups and medical professionals to accurately-apply the disability-based
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exceptions in appropriate cases and will help deter abuse of the process.

All offices are reminded of the intense public scrutiny the INS will be placed under as this
program moves forward. For many officers, this will be their first experience adjudicating cases
involving applicants with disabilities. Officers are therefore reminded to.always use discretion and
compassion in making adjudications involving persons with disabilities. The same level of compassion
and discretion that has in the past been applied to cases involving orphan adoptions is to be applied
to any section 312 disability exception request.

II. Disability Definitions, Medical Professionals Autl_i_orized to Comi':lete New Form N-648 &
Adjudicating Currently Pending Cases .

A Disability Definitions

In the preliminary field guidance (issued in November, 1995) and the proposed rule, the
Service offered exact definitions of the terms physical disability, developmental disability, and mental
impairment designed to réflect the amendment Congress made to section 312 of the Act. Parts of the
definitions were also based on the limited Congressional guidance, contained in the one committee
report issued that related to the 1994 Technical Corrections Act.

As officers will note in reviewing the comments portion of the attached final rule, many
commenters had concerns about the definitions we proposed. After reviewing the public comments,
and after consultations with the SSA, the Service has chosen to drop the proposed definitions and rely
on language that comports to the definitions used by the SSA in their regulations. As such, the
wording of 8 CFR at part 312.1(b)(3) has been changed and at 312.2(b)(1) has been amended to refer
to medically determinable physical or mentel impairment(s), that already has or is expected to last at
least 12 months. (See pages 32-33 of the attached final rule.) The phrase “medically determinable
physical or mental impairments™ encompasses the three disability categories noted in section 312 of
the Act and refers to an impairment that has resulted from anatomical, physiological or psychological
abnormalities. Using medically acceptable clinical and laboratory diagnostic techniques, these

~ abnommalities can be shown to so limit or impair the individual as to render him or her unable to leamn
and demonstrate the inférmation required by section 312. In addition, language is included in the
regulation that prevents individuals whose disability resulted from the illegal use of drugs from being
granted these exceptions. This was a particular concern of Congress.

B. Medical Professionals Authorized to Complete New Form N-648

Initially, the Service proposed using the corps of authorized civil surgeons to perform the
disability determinations for naturalization applicants requesting an exception to the section 312
requirements. After long discussions with SSA, HHS, and the Centers for Disease Control (CDQ),
the decision was made not to rely on the civil surgeons to perform this function. The CDC noted that
the majority of civil surgeons have expertise centered around diagnosing communicable diseases, not
in making complex disability determinations. Therefore, the Service is amending 8 CFR part 312.2
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with the addition of a new paragraph (b)(2), which outlines the medical professionals authorized to
make the disability determinations and complete the new public use form N-648, Medical
Certification for Disability Exceptions (copy attached). A complete discussion of the rationale behind
creating a new public use form is found in the Discussion of Comments section of the attached final
rule. '

Upon publication of the final rule, only licensed medical doctors or licensed clinical
psychologists will be authorized to make a disability determination, utilizing the new form N-648.
The term licensed medical doctor includes doctors who are specialists, such as board certified
psychiatrists. In addition, any civil surgeon meeting these criteria will be able to make a disability
determination, but based on the surgeon’s expertise with a particular disability, not on the fact that
he or she is a civil surgeon. These licensed medical professionals will be required to certify on the
new form that their medical speciality, experience, and other qualifications permit them to make such
a complex disability assessment. In addition, the medical doctor or licensed clinical psychologist must
certify under penalty of perjury that his or her statements are true and correct. Service officers should
note that medical professionals not authorized to complete the N-648 include nurse or homoeopathic
practitioners, physician assistants, and medical center or nursing center administrators who are not
licensed medical doctors with disability experience. As is the case with virtually all Service
adjudications, the burden is on the applicant and the licensed medical professional to ensure that the
N-648 is completed correctly and that the medical professional is authorized to make the certification.

District Adjudication Officers (DAOs) are reminded that it is the responsibility of the medical
professional to make the medical determination. This responsibility is clearly delineated on form N-
648 in questions three and six. Officers are not medical professionals, advocates, or social workers
and should not place themiselves in the position of attempting to second guess the medical evaluation
of the qualified medical professional certifying a disability exception on the N-648. Nor should the
officers place themselves in the position of being a medical professional and thereby denying the
existence of a disability.: However, DAOs should not hesitate to talk with the medical doctor or
clinical psychologist, after consultation with the DAQ’s supervisor, if the officer has a question about
the MD’s or psychologist's type of certification or questions about the disability determination. This
is particularly the case if the terminology is very general and does not explain how the particular

" medical condition prevents the applicants from leaming the requirements of section 312 of the Act.
For example, an N-648 noting the disability as only hypertension would need further explanation.
The officer needs to know how or why hypertension prevents the applicant from learning the section

312 requirements. Procedures for obtaining a second medical opinion, where deemed necessary, are
discussed below. '

Beyond reviewing the N-648, officers may consult with officials of other federal or state
agencies if the applicant has been declared disabled by another agency, 3nd the DAO believes that
such a consultation would assist with the disability determination process. DAOs also have the
authority to request additional medical records on the applicant, but only in instances where there is
a well founded belief that such documentation would allow the DAO to accurately adjudicate the
request for a section 312 exception. (See Section III, Referrals for an Additional Medical Opinion.)
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Such a request must be documented in the record, outlining the reasons for the request and the
response of the medical professional holding said records. Officers should also take all necessary
precautions to maintain the confidentiality of sensitive medical records.

!

All officers should familiarize themselves with the new form N-648 prior to adjudicating any
disability-related case. The new language of 8 CFR 312.2 (b)(2) notes that the N-648 must be
submitted as a supplement to the N-400 application when the N-400 is filed. (This will allow offices
to pre-screen disability exception requests, to make any necessary modification in accessability, or
to consider the option of going on-site for the interview.) However, since the policy and form are
new, offices for the foreseeable future should accept the N-648 if the applicant brings the form to the
naturalization interview. Offices should accept legible photocopies of the form.

C. Adjudicaﬁng Currently Pending Cases

For offices that have cases pending related to a request for a disability exception, the final
adjudication should be made based on the policy and guidelines noted in the final rule. In order to
ensure consistency, all applicants with a currently pending request for an exception based on the
preliminary guidance will be required to have the new form N-648 completed and submitted to the
Service for review. Offices will need to mail applicants with pending requests for a disability
exception, based on preliminary field guidance, an N-648 as soon as possible. This policy will avoid
having two standards apphed to the adjudication. :

III.  Requirements for Additional Evidence or Second Certification

In section 312.2(b)(2) of the final regulation, it is noted that the Service reserves the right to
require an applicant to submit additional evidence supporting the N-648 or to submit a second N-648
from another authorized professional. Offices are instructed to use extreme restraint in exercising
these options, and shoulH only do so when doubts remain after the steps outlined below have been
completed. DAOs should note that the burden is on the applicant to pay for any second certification;
and should take this fact into consideration. Officers should always remember that they are

responsible for detemumﬁg the eligibility for naturalization, but not for making or rendering a medical
determination.

Any officer who determines a second medical certification to be necessary must comply with
the following procedures:

1. If questions exist regarding the disability or the actual completion of the N-648, the
DAO shduld attempt to reach the medical professional for answers to the DAO’s
questions. If the officer’s questions are answered by this contact, the referral will not
be deemed necessary, and the adjudication of the naturalization case should continue.

2. If questions exist regarding the medical professional making the determination, the
DAO should attempt to verify the license number noted on the N-648 by contacting

the appropriate state medical or clinical psychologist licensing agency. An answer
i .
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from this agency will provide evidence regarding the validity of the medical
professional’s license, or might expose the existence of a fraudulent practitioner.
Evidence of fraud in this instance should be handled in the standard way the officer
reports similar discoveries of document fraud. Documented evidence of an applicant
knowingly using the services of a fraudulent medical source shall result in the
exception and application for naturalization being denied.

3. If the applicant has been declared disabled by another state or federal government

' agency, the DAO should attempt to make contact with this agency to see if any
information can be gained to clarify the questions the officer has about the
certification.

4. If, after consultation with the medical certification provider, it is determined that a
production®f supplemental records from the.applicant’s.medical file'would satisfy the
concerns ‘of the DAO, such records shall be requested and reviewed. If these
documents resolve all outstanding questions, the adjudication of the case shall
continue without a second referral. Officers must take all precautions to preserve the
privacy and confidentiality of private medical documents.

S. If any of these procedures fail to satisfy the DAO as to the accuracy of the
determination or of the medical professional, the DAO shall consult with his or her
supervisor and obtain authority to require the applicant to obtain a second disability
certification. o :

6. Upon approval, the applicant shall be given another N-648, with instructions to have
the form completed by an authorized medical professional other than the professional
that completed the first certification. Until definitive guidance can be issued regarding
who should perform these referrals, offices should contact the local medical board or
society for information and contact points on referrals. In particular, offices should
not refer applicants to commercial medical referral services listed in telephone
directories or to any specific medical provider. ,

7. Supervisory consultation and approval must be obtained and noted in the record for
all the steps and procedures outlined above.

An example of a situation where the DAO might feel compelled to require a second certification
e in a case where'the medical evaluation, as noted on the N-648, i5 so vague that the officer
f clearly dispermyhat-is the-actual disability or combination of disabling impairinents, how the

Cl

impairments prevent-tic applicant from leaming the séction 312 information, and the efforts to obtain
clarification from the medical profession making the certification fail. It is incumbent upon the DAO
to keep an accurate account of these actions and contacts in the alien file. All offices should also
establish a liaison with the local or state medical board or society. This liaison effort should help the

office and officer when questions arise over particular medical professionals and the professional’s
certifications on the N-648.

As noted, HQ N@turalization and Field Operations are currently working on a standardized
referral policy, and will notify field offices as soon as the policy is finalized.
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IV.  Accommodations & Modifications

All federal agencies are mandated to promote and adhere to policies that are non-
discriminatory to persons with disabilities in the administration of all programs. The Rehabilitation
Act of 1973 spells out these requirements. (The non-discriminatory provisions of the Rehab. Act
served as the basis for the Americans with Disabilities Act, which bars discrimination against persons
with disabilities in non-government areas.) All INS offices are required to adhere to the principles
of the Rehabilitation Act.

L

The Rehabilitation Act requires the Service to make reasonable accommodations and
modifications to program administration to accommodate the needs of persons with disabilities. All
offices currently do make accommodations and modifications on a daily basis. For example, every
time an office sends a DAO onssite to a nursing facility or hospital to interview or to administer the
oath of allegiance, an accommodation and modification has been made.

Offices are reminded that making accommodations and modifications means that not all
persons with disabilities will be exempted from the section 312 naturalization rcqulrements The final
rule notes that only disabled persons whose disabilities are so severe that the person is rendered
unable to participate in the testing procedures for naturalization will be granted an exception from
the testing requirements. Certain individuals will be able to meet the requirements section 312
imposes, but with distinct modifications or accommodations. For example:

. Blind individuals may be supplied with materials in Braille, large print, or questioned
orally, and perhaps in their native language, on section 3 I2 civics questions.

. Hearing impaired persons may be given a written test on civics questions.

. A person: with a learning disability might be given additional time to complete a
written civics test.

. Persons with severe physical disabilities could respond to questions in a yes or no
format, or through nodding their heads or bhnkmg their eyes yes or no to particular
questlons

This list is not all inélusive. Local offices should be creative in constructing additional
accommodations and modifications to the testing procedures required by section 312. In many cases,
offices currently have many modifications and accommodations already in use. Offices are
encouraged to share these concepts with other offices and with their regional Examinations contact
point. However, offices and DAOs should remember that disabled applicants attempting to gain an
exception to the section 312 requirements are doing so because they view their particular disability
as so impairing that they cannot meet the English and civics requirements.

Aside from the modifications that can be made to the actual test administration, offices must
give consideration to modifications of the actual interview. As noted above, any time a DAO goes
on-site to conduct a naturalization interview or to administer the oath of allegiance, a considerable
modification has been made. Another modification that offices need to consider is allowing a disabled
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naturalization applicant’s family member to accompany the applicant during the interview. For most
adjudications, this suggestion is not practical. However, for many disabled applicants, the presence
of a family member in the interview could have a distinct calming effect. DAOs must always
remember that the natufalization interview can be a stressful experience for the non-disabled
applicant. The stress factor of the interview for a person with disabilities could be even greater.
Offices must be willing to make this particular accommodation and modification on a case by case
basis. The family member, at the discretion of the Service, can in some instances assist the interview
by acting as the approved English language interpreter for those applicants whose disability prevents
them from fulfilling the English proficiency requirements of section 312.-

DAOs are reminded again of the need for the utmost €omfipassion, discretion, and sensitivity
in adjudicating cases where the applicant requests an exception to the section 312 requirements.
Making acceptable accommodations or modifications to the testing and interview environment is our

vmandate under the Rehabilitation Act of 1973.

\&v]m%

-

V.  Oathof Allegiance ~ ~\/ l \/\A{ L)

As offices are aware, Congress amended the Act'at section 312 to provide persons with

disabilities an exception to only the English and civics requirements. Therefor@nilf_ggb that while

disabled applicants are being offered an exception to the requxrements of section 312, we are in fact
holding these same apphcant@y requiring them to take the oath of allegiance
required by section 337 of the Act. To hold these applicants to the requirements of section 337
requires them to have a limited knowledge of civics, some have stateid/g

As stated in the introduction to the regulation, Congress did not address the oath requirement
when it passed the section;312 amendment concerning disabilities. \Any chapge in this policy, whether
from newly discovered court precedent or statutory amendment, will be related to all field offices as
quickly as possible. Until such a time, the oath is still required for all applicants.

As noted in section IV of this document, offices are required to make reasonable
accommodations and modifications to programs in order to accommodate the needs of disabled
persons. The Service currently fulfills many of these accommodations via the provisions of section
3373 of 8 CFR While these provisions do not allow or authorize the waiving of the oath, offices
arencourag : Wﬁl odating in granting requests for expedited administration

Le 7

-

of the oath. However applicarts must be reminded that the provision of 8 CFR 337.3 only apply to
the administration of the oath. No one granted an expedited administration of the oath under 8 CFR
337.3 has been waived this requirement, only the statutory requirement that the applicant participate
in a public ceremony. Offices currently operating under an order of exclusive jurisdiction should
forge a liaison with the local judiciary to facilitate requests for special ceremonies or for the authority
to administratively administer the oath in 8 CFR 337.3 cases.

While it is not the role of the DAO to make a technical medical determination as to the
existence of a disability, it is the responsibility of the DAO to be satisfied that the disabled

TATA P 11
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naturalization applicant understands the actions he or she is taking, and.to some extent the actual
provisions of the oath. The Service believes that many disabled applicants, while excepted from thé
civics knowledge requirements of section 312, will be able to have a limited understanding of thﬂ
concepts of the oath, and therefore will be eligible to complete the naturalization process. Fo
officers making these disdbility-based adjudications, this will most likely be the most difficult aspect
of the adjudication. '

As noted in the previous section of this document, family members may assist the DAO
understanding the responses of certain disabled applicants. However, prior to the start of the
interview, the DAO should attempt to clarify and understand from the family member any physical
motions or signals that might be used as an answer to a question asked during the interview.

DAOs cannot expect that interviews with many persons with disabilities will proceed or be
conducted in the same way as with applicants without disabilities. Each interview will be unique and
each applicant’s }Mﬁthuega;dhgﬂm:cqui[ements_ will need to be assessed on a case b
case basis. However, the DAO conducting the interview with a disabled applicant must be assurﬁd

_that the core qualiﬁcations. specified by the oath are in some form understood by the applicant. Theje

- core qualifications are that the applicant:
. Understands that he or she is becoming a United States citizen. .
. Understands that he or she is renouncing his or her allegiance to their prior nation of

citizenship.
. ersonally and [voluntarily agrees to this change in his or her status.

The DAO must be assured that the disabled applicant has some coxiccptua.l level of understanding of
these core qualifications, but not necessarily every exact word of the oath, i

Applicants who cannot satisfy the DAO of an understanding of these aforementioned
qualifications, whether disabled and entitled to an exception to the section 312 requirements or noﬁ-
disabled, cannot be naturalized under the current structure of the Act. A denial of an application for
naturalization based on the inability to understand the concepts of the oath should be initially
discussed with the DAOs supervisor, and the written denial must cite the failure to meet the statutory

irements of the Act at section 337. Offices are reminded of the extreme sensitivity of this issue
‘ with the public. As previously noted, any legal analysis or discoveries which might change this policy
will be forwarded to all adjudicating field offices as quickly as possible. ;

Offices should note that the Service is seeking further legal guidance on the issue of the oath

requirement. Offices should not deny any disability-related case, based on the applicant’s inabilitf!y\cf p
)Q to take the oath, until this further legal guidance is provided to all field offices. ’ 77)%
VI Denials & Appeals —

L'}

In the discussion of comments of the final rule, many commenters suggested that the Service
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establish a special appeal procedure for applicants with disabilities in the event their applications for
naturalization are denied. The Service determined that the current procedure for appealing a
naturalization denial, as specified in the Act in section 336, is adequate and should not be altered.
This decision is based on the fact that the acceptance or denial of an N-648 is not a separate
adjudication, but a part of the overall N-400 adjudicative process.

Page 12

As is specified in 8 CFR 336.2, any applicant whose application for naturalization is denied
may submit additional independent evidence, including medical evidence, prior to the reconsideration
hearing. This hearing should be conducted by a SAO. Offices are reminded that in the vast majority
of cases involving disability-related denials, the denial will be based on the fact that the individual
cannot meet one or more of the statutory requirements of naturalization, not the fact that the Service
does or does not believe that a disability exists which prevents the applicant from fulfilling the
requirements of section 312,

11

Offices should note that the Service has requested additional public comments on alternative
appeal procedures for applicants with disabilities. Field offices will be notified of any change in the
current appcal procedures. However, any such change will necessitate a separate regulatory change

to the provision of 8 CFR 336, which would require an initial proposed rule and digest of public
comments.

VII.  Training, Quality:Control & Quality Assurance

The need for supplemental training for DAOs responsible for adjudicating disability-related
naturalization cases cannot be over emphasized. Adjudicators who receive the special disability
training the week of January 27, 1997, are designated to be the DAO in his or her office to adjudicate
disability exception cases for the first 60 days after the publication of the final rule in the Federal
Register. These DAOs are also to share the concepts and materials gained at this session with fellow
officers in their respective district. Service HQ is currently working to formulate a training module
which will be part of all basic training given to entry level adjudicators; In addition, local offices
should reinforce to all DAOs the responsibility each officer has in complying with the non-
discriminatory provisions of Section 504 of the Rehabilitation Act of 1973.

Quality Control and Assurance must also play a prominent role in these adjudications. As
noted in the Commissioner’s memorandum of November 29, 1996 (Naturalization Quality
Procedures), each office adjudicating applications for naturalization must ensure that quality
assurance controls are in place at each step of the adjudicative process. In that these adjudications
will be the first large-scale dealings some offices may have with applicants with disabilities, public
scrutiny will be placed upon local offices. We must ensure that these applications are adjudicated

fairly and correctly. Following the procedures previously outlined in this document will meet many
quality control goals. -

In compliance with the November 29, 1996 Quallty Procedures Memorandum, supervisory
review is necessary for cases with “applicants with complex cases involving other statutory eligibility
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determinations.” It should be noted that with disability exception cases, supervisors must review and
approve all adjudicating officers’ requests for a second medical certification, in addition to conducting
a review of the case after the adjudicating officer has made a final decision on the entire application.
Since not all supervisors have been made available for disability regulatlon training at HQ, but must
still review these cases, it is requested that supervisors receive briefing from the officers with primary
training at HQ by Februaxy 4, 1997 in order to ensure that any routine adjudication processes are not
disrupted. _ -

Offices have been advised that for the first 60 days after implementation of the disability
regulation, officers who received training on the regulation at HQ must be solely responsible for the
adjudication of these cases and the training of the other officers within their respective district. For
the next 60-day period, these same officers are responsible for rev1ew of all disability cases.
Currently, the disability cases are included as part of the File Review Attestation worksheet under
both the “Checklist after Interview” section, and the “Continued Cases” section. On the N-400
Processing worksheet, the adjudicating officer checks “other eligibility requirements met” and the
supervisor notes the officer correctly adjudicated a case where the issue was an “applicant with
complex statutory eligibility issues.” There is space in both sections for further comment. We are
reviewing whether to expand the processing worksheet to allow for more detailed coverage of an N-

400 application with an- -attached N-648, or whether the comments section is sufficient for more
explanation.

As noted previously in this document, SAOs must specifically review disability cases to ensure
proper processing and compliance by both the applicant and the adjudicating officer. Additional

guidance concerning a mandatory tracking log for these disability-related cases may be found in the
attached documentation.

The Service is investigating the use of a private ‘organization, via contract, to assist with
quality control by means of random samplings and reviews. We are giving the public an additional
opportunity to comment on this concept, and will communicate with all field offices any decision

made to implement such a policy. Offices must cooperate with any effort undertaken by HQ to
ensure quality in this particular adjudicative process.

TOTAL P.G3
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o“bﬂ Legal Immigrants and SSI Benefits

Beginning the week of February 3, 1997, the Social Security Administration (SSA)
will mail out notices to legal immigrants who may no longer be eligible to receive
Supplemental Security Income (SSI) benefits under the Title IV, Personal Responsibility
and Work Opportunity Reconciliation Act of 1996 (P.L. 104-193). The SSA mailing will
include a one-page INS fact sheet entitled “How To Become A United States Citizen,”
which explains the eligibility requirements and application process for becoming a
naturalized citizen. :

When will non-<citizens lose their SSI benefits?

Under the provisions of P.L. 104-193, no legal immigrants will lose SSI benefits because
of their immigration status before August 22, 1997. Further information regarding
eligibility can be obtained from local SSA offices.

How many legal aliens could potentially lose federal benefits? , 3

YV <o VR VR I P L /\@m +s — Sty < hA T
The Congressional Budget Officé has estimated that approximately 500,000 aliens :
currently receiving SSI benefits and 1 million aliens currently receiving food stamps™
could lose their eligibility for these benefits under Title IV, P.L. 104-193. The number of
aliens who could lose Temporary Assistance for Needy Family (TANF), Medicaid, or
Title XX Social Services under the new law depends on state eligibility decisions.

R |

The U.S. Department 5f Agricalfure'and the Social Security Administration must
recertify eligibility of persons currently receiving food stamps and SSI by August 22,
1997. Prior to that date, the SSA will notify those aliens who have not naturalized or
who do not fall in one of the exempted categories of aliens if they will lose their
benefits.

Who will make eligibility decisions?

Can legal immigrants naturalize and continue to receive SSI benefits?

Yes. Legal immigrants who either naturalize or derive U.S. citizenship through their
parents’ naturalization before August 22, 1997 continue to receive SSI benefits. Once
legal immigrants become U.S. citizens, they shall remain eligible for the benefits
detailed above.

Prepared by the Office of Public Affairs (202) 514-2648
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Legal Immigrants and SSI Benefits
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How long does it take to naturalize?

On average, the process takes approximately six months from filing of an application
/ for naturalization to taking the citizenship cath. The processing time may increase if
' the number of applications increases significantly. .

Who is eligible to naturalize?

Individuals who are lawful permanent residents, are at least 18 years old, and have

o lived in the United States for five years, or who are married to and have resided with a
U.S. citizen for three years are eligible to apply for naturalization. (Applications may be
submitted fhirée fonths Pefore the residency requirement is met.) Applicants must also
have lived for more than three months in the jurisdiction of the local INS office where

they apply and must be of good moral character.

Special exceptions are made for members of the active duty military, spouses of citizens
working for selected businesses overseas, and orphans.

Where can additional informatioh be obtained?

The general public should call the SSA at 1-800-772-1213 for additional information
regarding eligibility and benefits. For further information about naturalization, the
general public should contact their local INS district office.

~INS -

ALIL

For further information about the SSA mailing or SSI benefits, journalists may contact
the Social Security Administration Press Office at 410-965-8904.  For additional
information about the naturalization process, contact the INS Office of Media Services
at (202) 514-2648.

DRAFT
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OATH REQUIREMENT

Although the proposed regulations are in response to the
Technical Corrections Act of 1994, INA §312 (8 USC §1423), the
provisions of that Act relating to pexsons with disabilities cannot
be achieved without consideration of the oath requirement and
appropriate rules with respect to that requirement.

A statutory construction that avoids inconsistency with the
intent of Congress is preferred so long as it does not do violence
to the plain words of the statute. United States v. Raynor, 302
U.S. 540, 547 (1938). See, e.g., In re Contreras, 100 F. Supp.
419, 420 (S.D. Cal. 1951). In adopting the §312 disability waiver,
Congress sought the removal of barriers in the naturalization
process, H.R. Rep. No. 387, Hse. Comm. on Jud. (1993) at 3-4, not
the placement of more obstacles to citizenship for people it
recognized may lack the cognitive ability to take the typical
naturalization tests. Id. at &.!

~ The oath requirement should therefore be read consistently
with the liberalization purpose of the 1994 amendments and within
the full context of INA §337 (8 USC §1448) and §504 of the
Rehabilitation Act of 1973 (including the Justice Department’s 504
regulations at 28 CFR Pt. 39). Whole act interpretation of amended
statutes dictates that the test waiver and oath provisions be
construed harmoniously, see Blair v. City of Chicago, 201 U.S. 400
(1906), and in a manner that avoids an absurd result. See, Public
Citizen v. U.S. Dept. of Jugtice, 491 U.S. 440 (1989). Congress’
intent was to waive the competency test completely, not to move it
elsewhere in the naturalization process.?

INA §337 provides the structure for xegulations which take
into account the reasonable modification of the oath requirement.
Subsection (a) provides  for the taking of an oath in a public

1 The report states the purpose of the Act includes "promot [1ing]
the acquisition of U.S. citizenship by relaxing or eliminating
certain burdensome and unreasonable testing and residency
requirements," H.R. Rep. No. 387 at 3-4, and that the amendment
"provides a general waiver of all testing requirements for persons
of any age who, because of ’‘physical or developmental disability or
mental impairment,’ could not xeasonably be expected to pass the
test." Id. at 5. The report defines a developmental disability as
one "resulting in intellectual functioning so impaired as to render
the individual wunable to participate in the normal testing
procedures for naturalization.” I1d. at 3-4.

: The Constitutional attachment requirement was also meant to
be flexibly applied. "By the very generality of the terms employed
[in the attachment requirement] it is evident that Congress

intended an elastic test . . . . Schneiderman v. United Stateg,
320 U.S. 118, 139 (1943}).
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ceremony. But subsection (¢) recognizes that there are
circumstances under which the oath may either be "expedited" based
on ‘"special circumstances" which includes serious illness,
permanent disability, and developmental disability. The subsection
further recognizes that "[ilf an expedited judicial oath
administration ceremony is impracticable, the court shall refer
such individual to the Attorney General who may provide for
immediate administrative naturalization." (emphasis added). It is
significant that the underlined words refer to administrative
naturalization rather than taking of the oath before a
representative of the Attorney General, the 1language used in
subsection (a).

Since the INA recognizes "administrative naturalization" as an
alternative to an oath in special circumstances, §504 and the
accompanying regulations require that the Service issue regulations
to facilitate the naturalization of the very persons Congress
intended to assist in adopting the 1994 amendments.®

Current practices not only fail to take into account the
agency’s 504 obligations, but actually impose additional burdens on
persons with disabilities not found in the statute. Ultimately,
the oath is "designed to cast off all foreign allegiance and to
undertake undivided loyalty to the United States." Gordon, Mailman
& Yale-Loehr, 4 Immigration L. & Proc. §96.08[1] (1995).% There
is nothing in the statute, caselaw or commentary which definitively
suggests that the articulation of the text of the ocath or an
expression of intent to take the oath is essential. Rather, if it
can be determined by third party attestation that the would-be
citizen renounces allegiance to her country of present citizenship
and will be loyal to the laws and Constitution of the US (and bear
arms or perform alternative service--where legally required), this
attestation should be accepted in lieu of an explicit statement
from the applicant. :

* An agency of the Justice Department may not utilize "criteria
or methods of administration the purpose or effect of which would

.(ii) Defeat or substantially impair accomplishment of the
objectives of a program or activity with respect to handicapped
persons." 28 CFR Pt. 39.130 (b)(3). INS must therefore adopt
procedures which are necessary to allow persons to become citizens
notwithstanding a disability which may interfere with the
conventional taking of an oath.

« To the extent there is any caselaw on the meaning or
importance of the ocath requirement, its focus is on the political
ideology of the would-be citizen (and the compatibility of that
ideology with U.S. Constitutional principles and form of
government) and/or the applicant’s willingness to bear arms. See,
generally, Gordon, Mailman & Yale-Loehr, §96.08.

.
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SECTION 504 REQUIRES REASONABLE ACCOMMODATIONS OR MODIFICATIONS

as a federal agency, the INS is bound by § 504 of the
Rehabilitation Act of 1973, as amended, to provide modifications
to enable persons with disabilities to benefit from its programs,
including naturalization. Reasonable modifications may include,
without limitation, wheelchair-accessible test sites, sign
language interpreters, Braille material -- as well as modifica-
tions in the naturalization test format or test administration
procedures. The principle of reasonable modification also is
applicable to the administration of the oath of allegiance.

The accommodation or modification for applicants with
developmental disabilities could include a facilitator for
someone who is unable to express a willingness to take the oath
(e.g., someone who knows a developmentally disabled person well
and can assist that person in communication with others and with
comprehension of a complex situation). See e.g., Technical
Assistance Manual to Title II of the ADA, II-3.6100, Illus. 2 at
p. 14 (Dept. of Justice 1993).

Similarly, if the Service were to determine that the appli-
cant does not understand the "purpose and responsibilities of the
naturalization procedures," 8 C.F.R. Pt. 316.12(a), an appli-
cant’s family members or professional contacts (social workers,
teachers, or guardians) could attest through sworn statements
that the applicant is unable to fully understand the ocath, but
would nonetheless be able to abide by it. An alternative accom-
modation would be for the applicant’s family to establish a
temporary or limited conservatorship, with the conservator
attesting to the applicant’'s obligations set forth in the oath.

Modifications such as these could be accomplished by the INS
without undue administrative burden or fundamental alteration of
the naturalization process. See, 28 C.F.R. Pt. 39.150(a).
Moreover, reasonable accommodation is necessary to ensure that
applicants are able to participate in the naturalization process
and enjoy the benefits and privileges that flow from citizenship.
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BII LING; CODE: 4410-10
DEPARTMENT OF JUSTICE
Immigration and Naturalization Service
3 CFR Parts 299, 312, and 499
| TNt No. 1702-96]
RIV 1115-AK02
Exception: to the Educalicoal Requirements for Naturalization
for Certain Applicants
AGENCY: Immigration arnd Na uralization Service, Tuatice.
ACTION: Tnterim rule with requ sst for cornments.
SUMMARY: This interim rule zmords th: Immigration and Naturalization Service (the Service)
regulations relating to the educa.ion:l req irements for namralization of eligible applicants under
section 312 of the Immygration and Nationality Act (the Act), as amendcd by the Technical
Corrections Act of 1994, Thl: amenument provides an exception from the raquirements of
demonstrating an understanding of the Englizh language, including an ability to read, write, and speak
words in ordinary usage, and of d:monstreting a knowledge and understanding of the fundamentals
of the history. and of the principles and form of goverhment of the United States, for ccrtain
applicants who are unable to co nph witk both requirements because they possess 2 "physical or
developmental disability” or a "mentl trapairment.” The interim rulc catablishes an administrative
process whereby the Sarvice wil adjudicete requests for these exceptions while providing the public
with an opportunity to corraneni ¢n prations of the adjudicative process which the Service 1s altening
in response to public comments rom the j.reviousty published proposed ruie.

DATES: ‘This Irsierira rule is effactive [Inert date of publication in the Federal Register]. Written
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comments must be submittzd on cr before [(nsert date 60 days from the date of publication in the
FEDERAL REGISTER].
ADDRESSES: Pleasz subr it written comrnenls in triplicate to the Director, Policy Directives and
Instructions Branch, Tmurigration: acid Maturalization Service, 423 1 Street, NW, Room 3307,
Washington, DC 20536 To aosure proper b ndling, please reference INS number 1702-9C on your
correspondenice. Comments are i glakle fr pl.!blic inspection at the above address by calling (202)
51.4.3048 to arrange an appontmmt.
FUR FURTHER INFORMATION (ZONTACT: Craig $. Howie or Iody Marten, Adjudications
and Nationality Divisicen, Immigition and Vaturalization Service, 425 1 Street NW_, Room 3214,
Wastungton, DC 20536, telephoce (202) 514-5014.
SUPPLEMENTARY [IRIFORM ATION:
Buckground

On October 25, 1994, Congruss macted the Immigration and Naturalization Technical
Cocrections Act of 1994. siection 10é(g) 4| of the Technical Corrections Act amended section 312
of the Act to provide wa exerption 'o the United States history and govemnment (“civics™)
requirements for persons with “physicel or developmental disabilities” or “mental impairments”
applying te become natucelizea United States citizens. This exception complemcnted an existing
exception for persons with civabittiss vith regard to the English l;\guage requirements for
rumuralization. Enactment of this . wnendm.2rit marked the first time Congress authorized an exception
Fom the civics requiraneats for any indiv dual applying to naturalize.

The Technical Corzectivas Ac: did 1ot specificaily define the terms developmental digability,

mental impairment, or poysical disubiliy Congress did, however, provide limited guidance for
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defining these terms in the R.zpori ¢f the Ho se of Representatives Committee on the Judiciary, H.
Rpt. 103-387, dated I;Iovemmr 20, 1943, Bused in part on tha language of this report, the Service
provided preliminary guicarsa to fisld nflice: on November 21, 1995, defining the three categories
of disabilitica and requicing disabled pert.3rs se.eking an exception from the section 312 requirements
to obtain an artestation variiying e e'istrn = of the disebility from a designated civil surgeon.

On August 28, 1996, the Servict publ shed a proposed rule at 61 FR 44227-44230 proposing
to amend 8 CFR part 312 1w provide Lor e <ceptions from the section 312 requirements for persons
with physical or developmextal dizibikiles o mental impairments. In the preamble to the propoied
rule, the Bervice noted that tese ex2eption: v.ere not blanket waivers or exemptions for persons with
Jisabilities. Creation of blarizes waiver: woul d be contrary to the requirements of section 504 of the
Rehabilitation Act, which grovides for ecual (with modifications/accommodations) but not speoial
treatment for disabled persona in Eae adeaini:tration of Tustice Department programs. The proposed
ruie provided that an exc:ption: wouid ¢niy be granted to those individuals with disabilities wha,
beoeuse of the nature wf :heir diability, anld not demonstrate the required understanding of the
English ianguage and knuwledg: of Uniwcd Stetes civics, even with reasonable modifications or
accommodations.

The Service proposed thet all Jfsakil ty efigibility determinations be based on medical evidence
in the form of individual,. ne-peyie assedunients by civil surgeons or qualified individuals or entities
designated by the Attorney General, artesting to the existence of the applicant’s disabllity As is the
case with virtually all Service adiu ficadems fior benefits, it was noted that it is the responsibility of the
disabled person applying for nafuralzas:0i 10 provide the documentation necessary to substantiate

the claim for a disebility-hnased exception.
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The Sesvice noted trat it wouldl comply with section 504 of the Rehabilitation Act of 1973
by providng mum«tble modifications and/or 3scommodations to its testing procedures for applicants
with disabliities. In addition, thc Sexvies noted that an applicant would be deemed unable to
pariicipate in the tc sting Jrocediures orly in those siruations where therc are no reasonable
modifications that would ensble it e applicart to participate.

After the Service :ompleed ligesting the comments received from the public and after
meating with other federal benefit-granting; agencies with extensive experience in administering
disability related prograios, it becane cloar thit considerable changes would be made to the proposed
rule. As such, the Service is implementirg the policies contained in this rulc op an interim basic and
is socking additional comments fom rthe aublic addressing our changes prior to finalizing the rule.
Discussion of Comuients

The Service received 223 coraars from a variety of sources, including federal and state
governmental agencics, distbility rights and advocacy organizations, and privatc individuals. While
the Service has idenifiezl 11 gseciic <omment areas that warrant discussion, the majority of
comments addrass three specific -reas relal ing to the proposed rule, in particular, the definitions of
the disabilities proposad ty the 3ervice zt 1§ 312 1(b)3)(i) and 312.2(b)(1)(), tha use of the civil
surgeons as the medicel prufessio 1als maic g the disability determinations at § 3 12.2(b)(2), and the
other statutory requinzments fo- nat.rahzition. The Service also notes that of the 228 comments,
46 were in the form of e separate “Yorm n'emoranda™ which the Service apeoulates were circulated
among commenters. Some COLr meEnter : ttached these memoranda to a cover letter, while others
placed the form memorandum cir.o their 1/m jctterhead. An additional 12 form letters, all from the

came social services ager:sy yet ugnzd by various staff, were also received.
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The Service appracintes the: overall i-depth comments that were received, especially from
other federal agencie;s wnd variow: disabilit, advocacy organizations. All these comments have
assisted the Service in understandiog mztier s of concem to the disabled community, a constituent
group that witil new the Servie: has onty nteracted with on a limited basis. The following is a
sunmarized discussion of the commerts, Jf cnng with an issue statement, followed by a summary
of the public commenta, and concly ling witn 1he Service response. The discussions are listed in order
according to the volume of cominats roc e -od for each topic.

Definitions of the Disabilities

Issug. Should the Survice chanye the definitions noted in the proposed rule to comport with
existing federal statutes and regulativns? “The Scivice proposed to amend §§ 312.1(0)X3)() and
312.2(b)(1)(i) of & CFR with defiiticns of physical disability, developmental disability, and mental
impairment based upon the langua i¢ ofthe logislative history as noted in H.R. No. 103-387. These
definitions included provisicns wiich exciu led disabilitics that were temporary in nature, that were
not the result of & phym.l or erpanit: diso-der, or that had resulted from'an individual’s illegal usc
of drugs. HR. No. 105-3%7 did n.xt clarifi; vrhother the Congress was referring to the abuse of illegal
drugs or legal drugs. Each clefinion iciuded language which specified that the disability must render
the individual unatle to fulfill either the raquirements for English proficiency or to participate in the
sivics testing procedures cven w:h reasonable modifications.
number of specifically referenied oumnicits. The majority of commenters noted that while it was
appreciated that the Service way ulten ipting to follow the intent of Congress, as bused on the limited

legislative history, it was the oblag ation of the Service to use definitions already in cxistence and that



12°31/%8 15:53 Tz025113861 EQFP

comport with existing fzderal statutes. In purticular, 62 comments directly referenced the position
that the Service is ns:qlnnimd 113 use existingg Je/initions that comport with other federal statutes, such
as cefinitions found in the Americans With D-sabilities Act and the Developmental Disability Act of
1978, These commenters alsy expiessad particular concern over the proposed definition of
developmental disabilicy They noted hiw tiere is disagreement within the medical commuaity as to
whether certain disabilitizs, «ach 2s men 4 ret.adation, are indeed developmentsl in nature as opposed
to being a mental impairmaat. '\

As noted proviously, the & xvive in lollowing the legislative history, excluded disabilities in
the proposed definitions thet wes: tcquired (t exclude persons whosc disability was the reault of the
illegal use of drugs) or disahilities r on-1rg:n C OF tEMPOrary in nature. Of the comments addressing
the definitions, 39 specifizally admonisx:d the Service to revisit this decision. According to these
commenters, by adopiirg thie definiion.s &8 it ied in the proposed rule, the Service would be excluding
a large number of disabled natusaization ayplicants. For example, individuals suffering from Post
Traumatic Stress Diserder of incividuals v-hose disability resulted from an accident would not be
covered by the definiticns s prope sed by the Service, in that both these disabilities are acquired. An
acditional 18 commenter: notsd that the Jefinitions proposed by the Service were too narrowly
drawn. They repeated the argumient tha: L'y enacting such narrowly drawn definitions the Service
would potentially exclude large number: of disabled individuals who might qualify for these
Congressionally mandated excepdons.

Eight commenters noted that to ¢:ervice had not includcd specific references to particular
disabilities in the propused nile. 1 wa ther ore suggested that the Service modify ils definitions to

inchude particular disabilitics such as menal retardation and deafhess and particular diseases such az
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Alzheimers to the language o the fial rds. (Ine commentator noted that the seriously ill should be
considered physicuﬂ;« dissbied fcr the purposes of gaining an exception to the section 312
requirements

Ten separate commaeters wted thar L@ proposed language of the disability definitions would
not take into consideration persors aith oamk mation disabilities. It was cited that while an individual
with combination disabilitizs ma? t nct meet the criteria for an cxception in a single catogory, the
individual’s combinetion of :isabilities ruglt prevent them from being able to meet the requirements
of section 312, even with rezsonab ¢ madificitions. An example given noted that an individual with
mild dementia who alse sulfers from hesring: loss or blindness may not be able to learn the required
English and civics information. % sker 9ir gy larly, these disabilities might not automatically warrant
an exception for the indivicul. However sien combined, the commenters agreed on the likelhood
of the individual being u';wulble 1o satisfy the requirements of section 312 increase, and thus may
warrant the granting of ap exception

Response. The Service ha: devoted onsiderable ime in evaluating the comments addressing
the disability definitions, and bes consuted with other federal agen;ies whose experience in
developing and implementing disalslit,-relat +d benefit programs is much more cxtensive than that of
the Service (notably the Depattment f Health and Human Servim: and the Social Security
Administration). The Service has als: reitited the exact language of the Act at section 312 as well
as the legisiative history.

As noted, the Secvice hus conwmitad with the Social Security Administration (SSA) since the

publication of the proposed rule ni orier 10 zain & better understanding of disability related programs

iy general. While the citeria upa 1 which -h: SSA renders an individual disabled for an SSA financial
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benefit (the focus being on an individual s inability to support themseives financially) is wholly
different from the Ser-vice adjudication procuss for an Immigration and ﬁaﬁomﬁty Act benefit, the
Service finds no compelling reason wiy 17¢: definitions upon which these adjudications are based
should not be standard between faz two agencies.

Therefore, the Servise it modifying the proposed rule with regard to the definitions of the
disabilities as found at § 312.1(b)3. (@) and § 12.2(b)X1)(i). The Service is electing to use language
that for the most part comports vrith the regulatory language utilized by the SSA. In the revised

language, the three cateprorizs of disabilities s noted In the Act are not specifically mentioned but are

medical and regulatcry 'AngUAE ulresdy enacted and Eound within the SSA regulations.

Modifications have been made to 3SA.'s sug gested language in ordet to maimtain Ihc Congressional

intent thar individuals whose: disabi ities are t}@ result of the illegal use of drugs not be eligible for an
exception to the section 312 resuiren s,

Also included in the r:gulatory language are provisions 1o recognize combination
impairments, as suggesterl by commentar: and in keeping with the standards usad by the SSA.
However, the Service has clected 1ot 5 mah:de specific references to pMar disabilities within the
regulatory text found in §§ 312.1(t}(3) «nd 312.2(b)(1). The Service believes that inclusion of
particular named disabilities couid have te possible effect of Limiting the scope of the proposed
exceptions. In other wordls, soire dinabl= applicants. not sceing their p;mcular disability noted in
the text of 8 CFR. part 312 might nct belive they are covered by the potential exception and t\h‘“
might not attempt +p gain an ex< eption wvin though they might be fully ehgible.

By adopting thesc changes, tawe ¢ arvice is addrassing the public’s concern regarding the

Qooo
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proposed regulation’s consistency vith exisr g federal regulations and statutes. We are also ensuring
that the particular coﬁc:e:ms that Congress ¢lected to include in the legislative record are observed,
while acknowledging rhat adeiptirg 2 braad dr finition of disability is mandated by the Act. However,
the burden will still te ua the ipplcat, via the medical certification, to demonstrate to the
satisfaction of the Service kow the ditabiliy prevents the applicant from learning the information
required by section 312 af the Acl. The: Service befieves that it is possible to create a humane process
without creating a blanket excepticn noiicy within the regulatory language and within the
adminigtration of this program. As previou:ly noted, creation of a blanket exception would have the
tacit effect of perpetuating the stevectyy.e tha. persons with disabilities are unable to participate fully
in mainstream activities and wauld thus 3¢ contrary to the pravisions of section 504 of the
Rehabilitation Act of 1973 |
Diyability Determinations: Use of the Civil Surgeons and Creation of a Form

Issue Should ciisabled applicants > required to be examined by .a civil surgeon in order to
obtain a disability certificalion? I the prog osed rule at 8 CFR 312.2(b)(2), the Service noted that
disabled applicants desirng « disability excet on to the requirements of English proficiency and eivics
must submit medical certificatior attesting to the presence of the disability and executed by a
designated civil surgeon or cualificc indivicaals or entities designated by the Attorney General. The
Service did not define the Lerms qualilied irdividuals or entities, but did specifically raquest public
comments on the requirements of the medical certification process and in particular on the
circumstances under which the Service siwould consider the use of qualified individuals or entities
ather than civil surgeors,

Summary of public .ommests The pblic responded with 125 comments directly addressing
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this aspect of the propose:i rule. Thi mujority of commantars had concerns over the use of civil
wurgeons. It was note& by 101 cennmeigers, ‘including HHS (the controlling federal agency for civil
surgeons), that the magonity of civi surgents ire in general famuly practice and thus not experienced
in nsaking complex disasilitv deter rin:tions  In addition, it was noted that civil surgeons currently
base the majority of their :xaminaions for the Service on matters relating to the admissibility of
immigrating aliens and comraun::ible discases. This diagnosis of communicable diseases does not
relzte to the disablliry dererinaon procust. according to these commenters.

Many commemers, ackniovleclgic g the Service’s need to rmaintain integrity in the medical
detzrmination process, notad thut it wouli be imposing a great burden on the disabled applicent to
limit the attestation process #3 only avil ur;eons and the unknown “qualified individuals or entities ™
Forty-seven commnenters therefore directly -equested the Se;vice to allow disabled applicants to use
the medical services of the perscia’s aitensdig physician, medical specialist, or clinical case worker
rather than mandating an examinaticr by a civil surgeon. Several of these commenters algo noted that
the Service must consider the st:wss po-enfially placed upon the mentally impaired if forced to
undergo an examination by somecte cther i1an their own physician.

Tn addition to the ahove nated rsasons offered for not limiting the medical certification
process 1o the civil surgzons, 25 comment.ni stated that the pool of civil surgoons was too small to
adequately serve all disablzd applicants wio might attempt to avail themselves of the disability
exceptions. The small pool of divr. surgeons sould potentially result in disabled epplicants having to
wait months for appointments.

Tt was noted by 10 commentors ihat the cost of going 1o a civil surgeon could he prohibitive

for many persons with disakifitics m 1 fixed ircomes or public assistance, especially if the civil surgeon

10
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is required to consult with meoical profestionals who specialize in disﬁbilities prior to issuing a
conification. Commentars noted “l:ar rhe Se vice should take this factar into considaration prior ta
finalizing any policy that would require the predominant use of civil surgeons in the disability
determination process. fix comme:tters notad that the Service should be obliged to provide disabled
applicants with lists of bilinzual phyvsician: (ualified to render the necessary disability certification,
and one comrnertator requested taal the Se:vice compose lists of specialists, such as psychiatrists and
clinical case workers, that disablid apyplizzni s could use in lnalting a medical professional qualified
to make the disability certi‘ication

Three commenters reques:ed the Sarvice to abandon the proposed certification process
altogether and adopt a procedure stmilar ‘o that currently utilized by the SSA in making disability
det:rminations. Another ¢ummenraor stated that the ouﬁiicatipn process should be changed, and
sugpested that disability determinati sn 2.1thn'y be given to the district director in every local Service
office. According to this writer, th s pulicy srould dissuade a large mumber of individuals who view
the section 312 disebility exceptions as ¢ means of avoiding the English language statutory
requirement.

Response. Tn deterrainlng 1 finad pol Cy for the disability determination process, the Service
acknowledges that it must be rezponsive 1o the needs of the applicant base, especially the needs of
persons with disabilides. Huamever, & is alsc the obligation of the Service to balance these needs with
the necessity of maintainina integitty 1 th2 disability determinanion process. Only one commenter
addressed the fact that the; Servix:q will b ia :ad with instances of freud m the administration of this
program and that the Sexvice must e ¢ver-vijzilant when non-disabled applicants attempt to present

themselves to the Service as disebled and therefore eligible for a disability exception. Having a

11
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structured process for the deterninaricn of a disahility is eritical to the Service's obligation to
maintain an adjudica.ti've precess with inteur ty.

The Service has concluded thar the public i8 justified in its concem over the near exclusive
dependence on the cral surgeons in the disahility determinaﬁoﬁ process. Therefore, the Service is
proposing to eliminate all rsfererces 1o the ase of the civil surgoons in the determination process.
(However, any civil swgeon meeting the citena outlined below will be able to make a disability
detcrmination. but baged or: the eu gecn’s @:pertice with a particular disability, not on the fact that
he or she is a civil surgeon.)

In the nterim, the Service 's proposing that only licensed medical doctors and medical doctors
with specialities, such 28 biard certifind s chiatrists and licensed climical psychologists who arc
expenienced in diagnosing dizabilitier, mek: i detmninaﬁov;s that will be used by the Service. This
policy will address the ccneetns of tiie public regarding the use of civil surgeons, the perception that
the avallable pool of sivl surieons & 100 snal to meet the needs of the disabled community, and the
possible mgh cost of medical visits o sr;v&al doctors in order to verify the existence of & disability.
This determination procsss will b: n effeet fiir an interim period of time as the Service investigates
other possible methods for having clisabled apy licants gain a disability certification from professionals
within the medical comirunity.

The selective list of lisansed health c.nv: providers eligible to render a disabiliry determination
15 critical to the Service obligaticon that f-eud not corrupt this program or the adjudicative process.
Further safeguards can he found ir the proposal of the Service to require the medical professional
making the disability dezentunaucn to: (1) idgn a statement that he or she bas answered all the

questions in 8 complete and trurhiil inenaer and agrees, with the applicant, to the release of all

12
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medical records relating to the applizant: that 1nay be requested by the Service, and (2) an attestation
stating that aoy hlov;.riragly false - nu.shrading statements may subject the medical professional to
possible crimimal prosecuticn for jerjury »wsuant to Title 18, United States Code, Section 1546.
Section 1546 provides in part:

..Whoever knowingfy malics und:r oath, or as permitted under penalty of perjury

under Section 1746 of Titie: 28, I 7t 2 States Code, knowingly subscribes as true, any

false statement with respect to a ma erial fact in any application, afidavit, or other

document requir=d by the i1nmigration laws or regulations prescribed thereunder, or

knowingly presents <ty sucl. appliceticon, effidavit, or other document containing any

such false s:aterment. - shal' be fined in accordance with this tithe or imprisoned not

more than five yeary, or both. |
Tn addition to the ctiminal penahiics of Titic 18 notcd above, the applicannt and licensed health care
provider are subject (o Lhe civil pinaliies ander section 274C of the Act, Penalties for Document
Frand, 8 U.S.C. 1324c.

The Service has many concems nver thie preservation of integrity during the interim process,
but cannot expect the public: to wait for the implementation of a possible alternative determination
process, In pm}'éu-hr, the Sexvivs has cancms over the use of attending physicians as the source
of the disability determinirions. Ot1:r feder:] igencies have advised the Service that their experience
with accepting; docurnentation from attendi:g physicians has been negative. On ocy&xo/n, attending
physicians may be more willirg 10 at.cst ‘o cor ditions as disabilities which may not in fact be entirely
debilitating.  For these reasons, tt"e Sorvise has elected to reserve the right to request additional

medical records relatng 10 the applicant’s di.al dlity i the Service has reason to question the disability
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determination or certifivation.

The Service is also reserving tlie rigiit to refer the applicant to another authorized licensed
health care pravider for a supplemits’ disal.ility determination. This option will be invoked when
the Service has credible doubs ab:aut the virawity of a medical certificadon that has been presented
by «n applicant. The public, and the dissbili:y advocacy community in particular, must acknowledge
that the Service will be ficed with c¢ses where non-disabled individuals, fully capable of mecting the
furvctional English and United Sxites civice requirements of section 312, will attempt to gain a
disability exception. The fi'.«lavin::‘e must be Free to uge reasonable means o prevent fraud in the
disability determination piocess ¢énd 10 «ruure thar the integrity of United States Citizenship is
preserved.

The Service notes that it is 05t t:8 responsibility of this agency to provide disabled applicants
with ligtg of bilingual me:Jicxl profe sioraly, nor is it the responsibility of the Service to provide lists
of ficensed heulth care proviclers quatified 10 parform the disability determinations. The burden is on
the applicar to provide the «ooums: xati:;r. enmed necessary for the Service to make a determination
as 10 the qualifications of the appli ;ant for ay benefit requested under the Act.

The public must alsc note shat: the it ralization program is financed entirely by the fees paid
hy the naturalization applicant. No Coagressionally appropriated funds are dedicated o the
nalurahzation adjudicative process. The cze:ti n of any alternative determination process would nsed
to be financed either by the user fees paic' ty g plicants or by other as yet unidentified non-fee sources
of funding. The Service clesires to lezr - he public viewpoint on various alternative disability
determingtion processes.

In its proposed rule, the Surdce spectically requested public comments on the requirements

14
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for the medical certification. Only ¢.vo commaters made specific suggestions that the Service would
betrer serve the publi:c A8 well as i's owrl int erests by creating a new public use form. Initially, the
Service proposed that the medical profisssional making the certification issue 2 one-page document,
attesting to the origin, nature, anc. exient o "the applicant’s condition as il relates to the disability
exception. The certification was specificd to l'e only one page in an attempt to keep applicants from
submitting entire medical historizs tha the Siervice has no experience with or capacity to archive.

The Service hag det+mined that the @ eation of a new public use form will be 2 benefit to both
the Service and the public. Ju panicular, vrtation of a form will take the burden off both the applicant
and the licensed medi:al profession:!s wilh regard to information dissemination. The form’s
instructions will inciude complete eaplaatior s of the disability categories and define which ﬁcm;cd
health care providers can cequne the certilication. A net-w form will allow the licensed medical
professionals to state simply, via refurance to the instructional guidelines, how the applicant’s
disebility prevents the applivant fivm 1zeming the information needed to ful§ll the requirements of
section 312 of the Act. Ths form il el 2 low the licensed medical professionals an opportunity
t2 comment on how a pertic:lar mo fificaton -+ accommodation may allow the applicant to take part
in thic testing process.

As previously reterl the Servics alio believes that a form will ensure the integrity of the
disubility determination prueess Ju vital ¢or.cem of the Service) by requiring the licensed medical
professionals to sign and declare thiat e examination and certification is accurate under penalty of
pegury. Lastly, the nevw forn wil als: ellow for the submiission of additional backgreund medical
documentation, upon request of the Senvice, which may reduce the likelihood of fraud.

The Service :s now vorking with the (Wffice of Management and Budget (OMR) to obtain an

18
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emargency approval for a ngw public usi: form for thie certification process. As soon as the approval
is granted, copies of this new Forn i, N- 63, Medical Certification for Disability Exceptions, will be
distributed to local Servic: offices, tie twi Service form centers and to a2 many voluntary and
organizations serving the cisabled conmuni:y as possible.
Other Naturalization Requireun :nty

Issue. Must disabled naturalization .pplicants meet the other requirements for naturalization,
including the ability to tak: an oath of re:ninclation and allegiance? In order for an applicant for
naturalization to be approved, tie Servic: must be satisfied that the applicant has met the
reguirements as stipulated in the Act. Th: 1994 Technical Corrections Act amended the Act
regarding the requirsments fiand in sect on 312, but did not amend the requirements found in section
316 (Requirements as to Fesidence, 17¢:d Moral Character, Attachment to the Principles of the
Constitution, and Favorable Dispaosition 10 the United States) Neither did it amend section 337
{Oath of Renunciation and Allegiince). Therefore, the Service did not address any of the other
requirements for naturalizar on in the progoied rule.

Summary of Public C:ommengs. While the Service did not address the other requirements fcr

naruralization, 92 commenta:ars did mai.e dire 4 referenses to these requirements. The vast majority
cf these writers (89 of the 92) su.ted thar i- was incumbent upon the Service to waive the other
naturalization requirsments for he dis:bled applicant, in particular the oath of allegiance.
Commentators stated that the: imtert of | 'cnizrcss was to relieve the disabled from requirements they
could not be expected to meet, # reinove darriers in the naturalization process for the disabled
applicant, and not to create w1 additonal t:st whereby disabled applicants would in effect be tested

on their ability or capacty 1o take he uath.
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Writers stated that while Congress did not directly address the issue of the othar requirements
for rmturelization, it was the tibligari 1 ofthe fisrvice to comply with Congressional intent and waive
the oath requirement. Thes: con:raentato-s stated that by not waiving the oath, the Service would
place the disabled aplicsnt ir a situs tion of e ag exernpt from the civics requiremnents of section 312,
but required 1o have a working ik1oviledie of civics in order to take and understand the oath of
allegiance.  Writers further :vated *hat thic situation of exempting certain requirements but holding
the disabled applicant tc other rejuirerens would be a violation of the Rehabilitation Act of 1573
and the Department of Justice reguis tions. 'These regulations prohibit the government from urilizing
“criteria or methods of adrinistation the purpote or effect of which would...(ii) Defeat or
substantiaily impair accomplishrnent of the objectives of a program or activity with respect to
handicapped persons.” (is FR sec. 39,130 (bX3)) |

These writers noted it wa: not enly the obligation of the Service to follow Congressional
intent, but that the Serv:ce lias the auth.orily 10 waive the oath requirement for any applicant under
the Service authonty to naurabze ap-plidanl;s via the administrative naturalization process. This
adrninistrative naturalization. authonty was given to the Service by Congress as part of the
Immigration Act of 1990. Twenty of these writers also sugeested that the Service consider the
alternative idea of ellowing u family menibes, legal guardian, or court appointed trustee to stand in
for the disabled applicant duting the: adrninist-ation of the oath. This would in effect create an oath
by proxy procedure, available to the Jisable¢ o plicant when the disability prevents the applicant from
undersianding the language of tha nath

Two writers stated that |h: Rehaliil tation Act of 1973 and companion disability-related

statutes were enacted to ensure fain :ss Lo disvbled persons with regard to employment and physical
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accessibility. Therefore, they do not. reliste to Lhe naturalization process. These commentators stated
thar the other naturalization requisemenis, in particular the oath, are mandatory and should not be
waived for any applicant, disable¢ or not. Dne additional writer supgested that the Service seek
clarification from Congruss on the issue of disibled applicants unable to meet all the requirements ror
nanuralization.

Response. The Setvice d¢ not adiress the issue of the oath in the proposed rule since
Congress did not amend section 3117 o ths /ot in the 1994 Technical Amendment Act. However,
the Service realizes the convarn "l eriste vithin the disability community as to this naturalization
requirement.

The Service already raakes rrascnzble accommeodations in cases where individuals are unable,
by reason of a disability, -0 take the aath of ilk.giance in the customary way prescribed in section 337
of the Act. For example, it i3 the «:om.non practice of all Sarvice offices to conduct naturalization
interviews and to administer the 9ath »f aJcgiance outside of the local Service office in instances
where the applicant is e.the: home bouml ur confined to a medical facility.

Such accommodaticis reriin avedlatle for disabled individuals who signal their willingness
to become United States citizens and to give up citizenship in other countries. Whether further
accommodations or wuivers of the oath requirement are poasible within the existing statutory
framework present difficilr 1gal istves, which the Service will address through further guidance or
regulations as soon as possible.

Acccptance of Disabilicy Certificatoas from Other Gevernment Ag;ncies
Issue. Should the Service accept disability certifications issucd by other government agencies?

In the proposed rule at § 312.27t)(2). rthe Service noted that it may consult with other foderal
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agencies in determining whei.her an : ndividusl previously dotermined to be disablcd by another federal
agencCy has a (ﬂsabuity"ls detined in the proposed rule language. This consultation could be used m
heu of the Service-required raedic: cestfics hon.

th_m:m;:,w_zt‘_;x_algic,_gmmgm. ‘Tharty-eight commenrers stated that the Service shouid be
ohligated to accept a certificatior ¢f a lisabi ity from a federal or state governmental agency in lien
of kaving the disabled naturalizaticn applivat seek an additional medical certification,

Response. The Service has consuited with other federal agencies regarding this matter. It
was pointed out to the Service that wita most agencies, the determination of a disability leads to
either a financial or modical boncfit. The S8A noted that the criteria they review prior to graming an
individual a disability beneft (in particular, can the person work and thus support themselves
financially) is entirely differistt thw thy 1e u:rements that all applicants applying for natmalization
must meet. In addition, a disubility \vhici1 1mght render an individual eligible for a financial or medical
benefit from another federal or sia-e ageacy may not in all cases render the same individual unable
te learn the informazion required by seution 112 of the Act.

After careful review, the Servize ha: determined that it will not accept certifications from
other government or state agncie: s ¢ ahsolute evidence of a disability warranting an exception to the
requirements of section 312. Howver, and 48 noted in the proposed mlé, the Service reserves the
right to consult with other federal ageniies o1 cases where an applicant has been declared disabled.
The Service notes that the unques tonix! s cptance of another agency’s disability determination
would equate to a blanket warser of the venction 312 requirements for anyone with a disability that has
been 5o recogmized by anctbur agensy. uzh a blanket waiver, based on stereotypical speculation that

persons with disabilizies are unable e partivija e in mainstream activities, is contrary to the provisions
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of section 504 of the Rahabilitatio Act of 1973,
Appcal Language -

Issue. Should a special wppeal prucedure be created for disabled naturalization applicants?

Summary of public commzgts. T'wenly-six commenters noted that in the proposed rule, the
Service failed to inciude any referen :es > a1 apeal procedure for a disabled naturalization applicant
whiy 1s denied naturalizaticr based on *he Service not accepting a medical certificate attesting to a
disability. Six of these commienters wat:d tha: since Service officers were not medical professionals,
they should be obliged ro accept a metiical certificate. These same commenters additionally stated
tha: any applicant’s certificate tha: might b denied be afforded an immediate appeal to the local
Service district director.  Thre: commentirs suggested that the Service be required to obtain
independent medical evidence prict o denyrng any naturalization case, based on questions about the
disability certification. Tweive cornmeaters .tated that the Service should be obligated to establish
a suparate appeal process (or dizabled applicants, also repeating the request that the appeal be
forwarded immediately to the loca Servics cistrict directar.

Response.  All appiicams seeking to naturalize, including disabled applicants, may avail
themselves of the hearing procedure slread: in place in the event the naturalization application is
derred. Applicants may :-equesf a isarirg on a denial under the provision of section 336 of the Act.
The regulations governing these heaing: are: fiund at § 336.2. The review hearing will be with other
than the officer who concucted the criginal examination and who is classified at a grade level equal
to or higher than the grade: of thi: origin:l examining officer. Applicants may submit additional
independent evidence as miy be dvemed relevant to the applicant’s eligibility for naturalization. If

the denial is sustained, the upplizant r-ay ek de novo reconsidcration in federal coust. With the
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additional training Service adjudic: tion oflic s will receive regarding dissbilities and the digability-
based exception 10 thean:quilmlts of scciic n 312, the Service is of the opinion that in the interim,
the current hearing procedure for . denite’ naniralization application is sufficient.

In the interest of making an.scccmmo Jation, the Service is considering a modification to the |
curent hearing procedure. The srocedure under consideration contemplates using the current
hewing process augmentad wwith an i ndeyenie it medical opinion issued on the disahility finding. This
vpinion could be issued by a mecical prfissional that the applicant has been refared to by the
Service, especially in instances wlere the S srvice officer questions the medlcal certification. An
augrnented heaning process viould nsed 1o te linanced through the user fees paid by the applicant or
by other as yet unidentifie] non-f2: sourse: of funding. As noted previously, the naturalization
program is entirely fundad by user fees, wit1 no additional-ﬁmding appropriated by the Congress.
The Service welcomes additional miblic corminents on this idea. However, such a procedure would
necessitate a separate regulitory arnenvimend to 8 CFR 336.2.

Reasonable Modifications'Acentomndavic ng, Spacial Training, and Quality Control

Issue.  Should examples of ressonable modifications and accommodations to the
natr:ralization testing procedure be inclucled in vhe language of the regulatio:ﬂ Noted in the preamble
to tha proposed rule were stavemert: that puriuant to section 504 of the Rehabilitation Act of 1973,
the Service would make rea:onable moJifia.ions and accommodations to its testing procedures to
enahle naturalization applicants with driab:lif ias participation in the process. |

Summary of pubilc commgnts. "Tve nty-two commenters raised specific references to the
modifications and accommodaticnr, L particular, commenters felt that the Service should include

in ti.e text of the final rule exaraples f the - nocifications or accommodations which might be afforded
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the disebled applicant durirg the resting ani) interview process. Writers stressed that appropriate
.modiﬁcaﬁom depend 1:|pon the applicar:’s iadividual needs. One commenter stated that it wouyld be
more efficient for the Scrvie: o inte rview pur.ons with disabilities off-site rather than modifying each
officer’s work station in each Service ofice for complete disability access.

Response. The Sciviee is in full compliance with its obligations under section 504 of the
Rehabilitation Act and provides aciomimxlaions and modifications to the testing provedures when
required. The Service curnently mal.es veyular accommodations and modifications for disabled
applicants for the fisll range of its rervices.

However, the Service ha: reservat ons about including language within the text of the
regulation detailing specific accommodation: or modifications. It is the opinion of the Service that
the appropriate place for such langix e is :n the accompanying field policy guidance and instructions
that will be distributed to al) Servica of'ice: upon publication of the interim and ﬁ:jal rules. Service
offices are routinely reminded of the <'bli;aions section 504 places on all governmental agencies
regarding accommodating persons vath disabilities. The Service notes that it is current Service policy
to conduct off-site testing, intervews, and where authonzed, off-sitc swearing-in coremonics in
appropriate situations.

Four commentery sucgyested thal the: Sarvice create special training directed at Service officers
in all local Service offices. This training would remind officer staff of their responsibilities under
section 504 of the Rszhahilitation Act ard offer staff examples of exact modifications and
neoormmodation to the tosting procedurss. A example might be the oﬁc::r taking into account the
special testing needs of maturalization applican!s with learning impairments. The Service agrees with

this suggeation and will hritiate. epecia training for local district office adjudication officers. Program
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staff at Service Headquaruss are curreitly working with the SSA on the creation of this training
module and plan to p'rov'ld»s: thig gpacial training as close to the publication of this interim rulc as
possible. The Service asks :hw putlic 101 w1, \gested training methods which may be of value to the
adjudication officers responsible for hearing hose cases where the applicant is requesting a disability-
based exception to the requireme:nis ol scution 312.

In addition to the spzial training eftiyts that will be undertaken, the Service is committed to
ensiring that substantial quality caatro! thachanisms are followed regarding these disability-related
naturalization adjudicetions. Currently, all S :rvice offices responsible for processing naturalization
cas2s must comply with mandatory qualitv .ontrol procedures. These |::rocedures include regular
Suparvisory review of every stage of t'1e na uralization process, from clerical data entry and final
decisions; 1o regular Form N400 random :amplings, Tﬁese quality cﬁrnIol procedures are not
aptional instructions that Service cff ces arz 2n.20uraged to follow. These procedures are mandatary
for every office. The Service is comunitted to ensuring that all naturalization cases are handled
properly, administratively processed corre:tly, and adjudicated fairly.

The Service will supplernznt these current quality control procedures with additional
procedures particularly directed &l vaues “vhere applicants have requested an exception from the
requirements of section 312. These sroceture - will include the previously referenced special training
efforts for local Service adjudicaio. s a: vwe'l as supplemental random samplings of cases where the
applicant has a disabulity and has 1 juested i exception. The Service is currently investigating the
possibility of eatering into a coatract with u pr vate entity to perform these random samplings. Such
an arrangement would ensure an unpriceciested level of objectivity in reviewing disability-related

cases. It would also allow the S=1vice to 3¢in independent medical viewpoints on these disability
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adjudications as well as apinions 9n madical certifications which may have been questioned by the
local Service officer. The Sarvice requets public comments on additional quality control methods
which may assist the Service in enmring that is disability related adjudications are fair and accurate.

Exemption of all §312 Requiremzat: for tic Elderly

Issue. Should the Service gruat » total exemption to the elderly for the requirements of
section 312 of the Act? . |

Summary of public ¢ixmmex's. “While 1he proposed rule did not address the issue of applicants
over the age of 65 being excrptead from all requirements of section 312, 16 commenters urged the
Scrvice to adopt such a policy. Wnters based! their requests on the assumption that applicants over
the age of 65 are inheremly unable i learn a nv:w language or information on United States civice due
to their advanced age. Therefore, :omment:rs suggested :;new policy whereby elderly applicants
would have the naturalization requiremen:s found under section 312 waived. One additional writer
asked that the Service wuive the English requirements for any legal immigrant attempting to
naturalize.

Response. Saction 312 of the At offies no blanket exemption to applicants over the agc of
05 with respect to the English proficiency requirements. Congress has afforded naturallization
applicants over the age of 50 with 2( of vears ermanent residence and applicants over the age of 55
with 15 years of permaneri resicenc: an :xemption from the English language requirements.
Congress has not, however, expanded these exemptions to other groups. Congress has also granted
“special considerution” ta applicants cver the age of 65 with 20 years permanent residence regarding
the civics knowledge requirentients. | The Sevvice will address the section 312 “special consideration™

provisions in the overall regulatory revistan of section 312.)
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The Service cannot create 3 nevs mxeaption category to the Act. Only the Congress has the
authority to amend th‘e Aot As such, the Suzvice cannot act on this particular suggestion.
Treating the Disabled with Ceirpassion :.nd Discretion

Issue and summary of pablic aimments. The need for coml-aassion and discretion in
adjudicating disability naturalizatin cases. In the Service’s preliminary guidance to field offices
regarding section 312 disability nab.ralizetion cases, dated November 21, 1995, offices were
reminded to "1se compassion an¢ disere'icn in their deabings with disabled applicants. Fifteen
commenters noted that this ianguag e was r:u:sing from the proposed rule and requested the Service
to include said tangmage in the tesxc: of the fnal rule,

Response. The Service uix'erstands “he desire of the disabled adv_pcacy community to have
thic language included in 11e final rule. However, the Sc;'.rvice feels that such language is more
appropriate for inclusion in the supplemental policy guidance that will be distributed to field offices
upon publication of this rule. The 3xeciul tak ing previously mentioned that the Service will require
for adjudication officers will alsc: 1trens :he 1eed for compassion and digeretion in dealings with all
applicants for benefits vnder the Act.

A Single Test and Single [Jetern ina.finn

Isgue and wymmap: of pillilic ;oo emts.  Should the Service use a single test and single
dstermination process? Seven cot mentas woted that the proposed rule implies that there are two
separate tests, due to the structur: of tre r-gnlation which addreeses English proficiency at § 312.1
and knowledge of United States cvics ai § 711.2. The Service was therefore urged 1o adopt a single
test format. These commentecs alses supgest That the Service only require one determination for the

medical certification process.
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Response. The Service notes that while the current structure of the regulation features two
distinct parts regarding English proficiency and knowledge of United States civics, current procedures
do, in cffect, offer applicants a single test. During the mandatory namx_'nlization interview, the
applicant’s verbal English proficiency is determined by the spoken interaction between the
adjudication officer and the applicant. Most civics testing is also done orally, which provides the
adjudication officer with additional evidence of the applicant’s English proficiency. The public should
also note that in the Request for Comments contained in the proposed rule, the Service emphasized
that the entire regulatory structure of section 312 was under review. Commenters’ suggestions about
combining the requirements of §§ 312.1 and 312.2 into one consolidated section shall be considered
during the redrafting of 8 CFR part 312.

With regard to the request for a single determination of the disability, the Service will require
each applicant requesting an exception to the requirements found at section 312 to submit a single
medical certification. The certification should note the existence of the disability, the
recommendation of the medical professional that the applicant be exempted from the requirements
of section 312, and any mﬂodiﬁcations the licensed health care provider mlght recommend if the test
were administered to the applicant. This certification must addrcss, however, both the English
proficiency and United States civics knowledge requirement and the applicant’s inability to meet
either one or both of the requirements. This is necessary since both requirements must be met in
order for the individual to be namlized, absent a waiver.

Expedited Processing for the Disabled

Issue and summary of public comments. Should persons with disabilities be afforded

expedited processing of their naturalization applications? Four commenters addressed the issue of

26



01/02/97 09:59 B 2025148661 EOFP @o04

expedited processing of naturalization applications for persons with disabilities. Three writers stated
it was the obligation 01; the Service to expedite these naturalization cases, in that the applicant’s status
with other government agencies regarding eligibility for social service benefits could be affected by
the applicant’s not being a United Statcs citizen. One of these commenters suggested that the Service
institute a 30-day processing window for disabled applicants, to ensure that the Service could grant
the applicant any reasonable modification necessary. to possibly take part in the normal testing
procedure. One writer noted that the disabled should not be granted expedited processing in that
such an accommodation would be inconsistent with current Service policy.

Response. The policy of the Service, found in the Operating Instructions at §103.2(q), is to
process all applications in chronological order by date of reczipt. This procedure ensures faimess and
equity for all applicants. The Service shall continue to observe this procedure with regard to
naturalization applications from persons with disabilities. The public should note, however, that any
applicant able to show evidence of an emcrgent circumstance may request an exception to this policy
from the local district director. It is within the discretion of the district director to either grant or
deny a request for expedited processing of any Service adjudication.

Miscellaneous Comments

Ten commenters implored the Service to take into consideration their particular personal
circumstances surrounding disability naturalization cases currently or about to be submitted to the
Scrvice. While the Service has empathy for these writers, the proposed‘ rule for which comments
were solicited addressed procedural issues, not particular cases. The Service is confident that each
of these individual cases will be adjudicated equitably when presented to an adjudications officer for

[
review.
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One writer expressed dismay that the Service was considering an exception to the section 312
requirements for cert;in disabled aliens attempting to naturalize. This ﬁter stated that disabled
aliens should be required to return to their native counties and that the United States should focus
its attention on assisting native-born disabled citizens. The Service would note that the 1994
Technical Corrections Act mandates this change to the Services’ regulations. The Service is
obligated to follow the direction of the Congress when Congress so amends the Act.

One commenter suggested that the Service embark upon a media c;mpaign in order to notify
disabled persans about the provisions of this legislative change. The writer speculated that there is
no method in existence by which the Service can notify the disabled ccln'nmunity of this possible
exception Based on the number of comments received from various disabled fights advocacy groups,
the Service is of the opinion that the vast majority of individuals who might benefit from this
mcepti_on will have a means of being informed about the provisions of the exceptions. The Service
would also note that it is working with the SSA on informational materials for all alien SSA
beneficiaries who may wish to apply for naturalization.

One writer noted that the current application for naturalization, Form N-400, should be
amended to include references to the disability related exceptions. The Service recognizes this
problem and notes that the N-400 is currently under revision. Any revision will include information
regardingthcdisabilityancepﬁonstoﬂwwcﬁon312requirmsntsandvdllbembmittzdto OMB in
accordance with the Paperwork Reduction Act.

Another commenter requested that the Service be flexible in adjudicating naturalization
applicants from disabled persons. The Service has every intention of being flexible in these

adjudications to the extent allowable under the law. The spccial training effort that will be instituted
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should assist the Service in meeting the goals of being flexible and fair in the adjudication of these
naturalization applica;iqns.
Request for comments

The Service is seeking public comments regarding this intcrim rule. In particular, the Service
is seeking comments regarding the modifications made to the proposed rule, published at 61 FR
44227. Tt should again be noted that the Service is engaged in an additional revision of 8 CFR part
312. That additional revisipn will be issued as a proposed rule, also with a request for public
comments.
Regulatory Flexibility Act

The Commissioner of the Immigration and Naturalization Service, in accordance with the
Regulatory Flexibility Act (5 U.S.C. 605 (b)), has reviewed this regulation and, by approving it,
certifies that the rule will not have a significant economic impact on a substantial number of small
entities. This rule has been drafted in 2 way to minimize the economic impact that it has on small
business while meeting its intended objectives.
Executive Order 12866

This rule is considered by the Department of Justice, Immigration and Naturalization Service,
to be a "significant regulatory action" under Executive Order 12866, section 3(f), Regulatory
Planning and Review. Under Executive Order 12866, section 6(a)(3)(B)-(D), this proposed rule has
been submitted to the Officc of Management and Budget for review. This rule is mandated by the -
1994 Technical Corrections Act in order to afford certain disabled naturalization applicants an
exemption frdm the educational requirements outlined in section 312 of the Immigration and

Nationality Act.
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Executive Order 12612

The regulatio-n will not have substantial direct effects on the States, on the relationship
between the National Government and the States, or on the distribution of power and responsibilities
among the various levels of government. Therefore, in accord‘ance with Executive Order 12612, it
is determined that this rule does not have sufficient federalism implications to warrant the preparation
of a Federalism Assessment.
Exccutive Order 12988

This interim rule meets the applicable standards set forth in sections 3(a) and 3(b)(2) of
Executive Order 12988.
Paperwork Reduction Act

The information collection requirements contained in this rule have been approved by the
Office of Management and Budget (OMB) under the provisions of the Paperwork Reduction Act.
The OMB control number for this collection is contained in 8 CFR part é99.5, Display of Control
Numbers.
List of Subjects
8§ CFR Part 299

Immigration, reporting, and record keeping requirements.
8 CFR Part 312

Citizcnship and naturalization, Education.

Accordingly, chapter I of title 8 of the Code of Federal Regulations is amended as follows:
PART 299--MMIGRATION FORMS

1. The authority citation for part 299 continues to read as follows:
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Authority: 8 U.S.C. 1101, 1103; 8 CFR part 2.

2. Section 299.5 is amended by adding the entry for Form “N-648", 0 the listing of forms, in
proper numerical sequence, to read as follows:

§ 299.5 Display of coutrol numbcrs.

EXERE
INS form No. INS form title Currently aséigned OMB control No.
T
N-648 Medical Certification for - 1115-X3XX
Disability Exceptions
L2 22 L) '

PART 312-EDUCATIONAL REQUIREMENTS FOR NATURALIZATION

3. The authority citation for part 312 continues to read as follows:
Authority: 8 U.S.C. 1103, 1423, 1443, 1447, 1448

4, In § 312.1, paragraph (b)(3) is revised to read as follows;

§ 312.1 Literacy requircments.

'SELE

(b) ey
(3) The requirements of paragraph (a) of this section shall not apply to any person who is unable,

because of a medically determinable physical or mental impairment or combination of impairments
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which has lasted or is expected to last at least 12 months, to demonstrate an understanding of the
English language as nc->ted in paragraph (a) of this section. The loss of any cognitive abilities based
on the direct effects of the illegal use of drugs will not be considered in determining whether a person
is unable to demonstrate an undcrstanding of the English language. For purposes of this paragraph,
the term medically determinable means an impairment that results from anatomical, physiological, or
psychological abnormalities which can be shown by medically acceptable clinical and laboratory
diagnostic techniques to have resulted in functioning so impaired as to render an individual unable
to demonstrate an understanding of the English language as required by this section, or that renders
the individual unable to fulfill the requirements for English proficiency, even with reasonable
modifications to the methods of determining English proficiency as outlined in paragraph (c) of this
section.
Eeene
5. Section 312.2 is amended by:

a Revising the last sentence of paragraph (a), |

b. Redesignating paragraph (b) as paragraph (c) and by

c Adding a new paragraph (b), to read as follows:
§ 312.2 Knowledge of history and government of the United States.

() * * * A person who is exempt from the literacy requirement under § 312.1(b)(1) and (2) must
still satisfy this requirement.
(b) Exceptions. (1) The requirements of paragraph (a) of this section shall not apply to any

person who is unable to demonstrate a knowledge and understanding of the fundamentals of the

history, and of the principles and form of government of the United States because of a medically
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determinable physical or mental impairment, that already has or is expected to last at least 12 months.
The loss of any cogt;iﬁve skills based on the direct effects of the illegal use of drugs will not be
considered in determining whether an individual may be exempted. | For the purposes of this
paragraph, the term medically determinable means an impairment that rcsufts from anatomical,
physiological, or psychological abnormalities which can be shown by medically acceptable clinical and
laboratory diagnostic techniques to have resulted in functioning so impaired as to render an individual
to be unable to demonstrate the knowledge required by this section or that renders the individual
unable to participate in the testing procedures for naturalization, even with reasonable modifications.

(2) Medical cettification  All persons applying for naturalization and seeking an exemption
from the requirements of § 312.1(a) and paragraph (a) of this section based on the disability
exceptions muust submit Form N-648, Medical Certification for Disability Exceptions, to be completed
by a licensed medical doctor, a medical doctor with a speciality (such as a board certified
psychiinist), or a licensed clinical psychologist. These medical professionals shall be experienced in
diagnosing those with physical or mental medically determinable impairments and shall be able to
attest to the origin, natum,' and extent of the medical condition as it relates tlo the disability exceptions
noted under § 312.1(b)(3) and paragraph (b)(1) of this section. In addition, the medical professionals
making the disability determination must sign a statement on the Form N-648 that they Mc answered
all the questions in a complete and truthful manner, that they (and the applicant) agree to the release
of all medical records relating to the applicant that may be requested by the Service, and that they
attest that any knowingly false or misleading statements may subject the xﬁedical professional to the
penalties for perjury pursuant to Title 18, United States Code, Section 1546 and to civil penalties

under section 274C of the Act. The Service also reserves the right to refer the applicant to another
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authorized medical source for a supplemental disability determination. This option shall be invoked
when the Service has credible doubts about the veracity of a medical certification that has been
presented by the applicant. An affidavit or attestation by the applicant, his or her relatives, or
guardian on his or her medical condition is not a sufficient medical attestation for purposes of
satisfying this requirement.
PART 499-NATIONALITY FORMS
6. The authority citation for par 499 continues to read as follows:

Authority: 8 U.S.C. 1103; 8 CFR part 2.
7. Section 499.1 is amended by adding the entry for the Form “N-648", in proper numerical

sequence, to the listing of forms, to read as follows:
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§ 499.1 Prescribed forms.

wxkkk -

Form No. Edition Date Title and description

Kk kR

N-648 xxx Medical Certification for
Disability Exceptions.

pebkk

DEC 31 19% /Q}M%//‘MM

Dated: Doris Meissner,

Omunuissioner

Immigration and Naturalization Service.
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this aspect of the proposeci rule. The raujcrity of commenters had concerns over the use of civil
surpeons. It was noted by 101 ocmimenters, including HHS (the controlling federal agency for civil
sinzeons), that the majority of civil suryeorns ire in general family practice and thus not experlenced
in rraking complex disanility deterninstiars In addition, it was noted that civil surgeons currently
base the majority of their cxamirtwions for the Service on matters relating to the admissibility of
immigrating alicns and commumcuble discaces. This diagnosis of communicable diseases does not
relste to the disability determinalicn prozesi, according to these commenters.

Many commenters, acknowle:glez *he Service's need to maintain integrity in the medical
detarmination process, not:dl that i1 wouli te imposing a great burden on the disabled applicant to
lizyt the attestation procsss 52 only -ivil sureons and the unknown “qualified individuals or entities.”
Forty-seven commenters, thevefore lire:tiy -equested the Service to allow disabled applicants to use
the madical services of the persc1's altendi g physician, medical specialist, or clinical case worker
rather than mandatirg an exarainari:n be 2 ¢ivil surgeon. Several of these commenters also noted that
the Scrvice must consider the stress polentialiy placed on persons with mental impairments if forced
ta andergo an cxamina ion by sc:uecne o-her than their own physician.

In addition to the above nated reasons offered for not limiting the medical certification
precess to the civil surgeors, 25 comment stated that tha pool of civil surgeons was too small to
adequately serve all disabled apgbcants wlo might attempt to avail themsslves of the disability
sxceptions. The small pool of civil surpeors :ould potentially result in disabled applicants having to
wait months for appeintments.

It was noted by 10 commer ters tha! 1ae cost of going to a civil surgeon could be prohibitive

for many persons with disahilities on fixd &c ymes or public assistance, especially if the civil surgeon
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cmergency approval for u e publi- us: i for this certification process. As soon as the approval
is granted, copies of this news Form, N-t:48, 1edical Certification for Disability Exceptions, will be
distributed to local Service: affices the tvu Service form centers and to as many voluntary and
organizatio.s serving the d.sable: ;ommuail y as possible.

Other Naturalization Requirem:nts

Tssue. Must dieable:| natura ization pplicants meet the other requirements for naturalization,
including the ability to rake an eth of ‘¢ vingiation and allegiance? In order for an applicant for
naturalization to be apprsved, tae erice must be satisficd that the applicant has met the
requirements as stipuluted in tha Ac. The 1994 Technical Corrections Act amended the Act
regarding the requirements found i section 3: 2, but did nat amend the requirements found in section
316 (Requiremenis as to [esider ce, Gd Moral Character, Attachment to the Principles of the
Constinution, and Favorgble Dixdosition i the United States). Neither did it amend section 337
(Oalh of Renunciaiion and Allessance). Therefore, the Service did not address axy of ihe other
requirements for naturalizs ion in the aropc sed rule.

Summary of pu)lic Comm.¢pts. Wilz the Service did not address the other requirements for
naruralization, 92 commentators (il muke irect references to these requirements. Ihe vast majority
of these writcrs (89 of the 92) s-atel that it was incumbent upon the Service to waive the other
naturalization requirements for ipplicarts with disabilities, in particular the cath of allegiance.
Commentators stated that the intert of € angress was to relieve the disabled from requirements they
could not be expected 1¢ meei, <o rznove barricrs in the naturalization process for the disabled
applicant and not to creats an ad: huicual w2t whereby disabled applicant;: would in effect be tested

on their ability or capacity to tek: the carth
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The Civil Righus Liviglon does not object to the publicat=ion of

the Immigrazlcn :+d liaturelizatien carvice'!s interim

implement ing cpe 14504 amendments Co secticn 212
Immigration &nc Na-icnulivvy Ast.

rule
the

However, we ara Cuiile rm.¢ that the NS is proposing tco accept
certificaszions @f 211¢ibil ity fer saction 212 waivers orly from
- i~anged ‘ohysisians oF c.inical psychologists. Under earlier
arafts of chis lnuerir rule, the INS would have accepted
eligibilizy doterninatiorns from a wider Yrange of licensged

professionw.’e. The urrent language ig unnecessarl

Ly

restriczive and 1 like'ly to place unnecegsary burdens cn sOMe

applizants with dieab.lit .@s. This concern should not b

e 3 har

Lo the publ:cEtion ~f 11§ document as an interim rule, buc the
INS should rec:ns.der £l.is positicn belors the publicatien ol a

final rule.

we alse rezonrznd a3 tha INS maske two editerial changes before
publicatian. on page 10, 1in line 14, delate "the mentally

impaired" and sumstituts "peeple with sental impairments.”

On

page 16, in line ©g, delete "the Gisabled" and substitute

"applicants wizh djsatils.:les.”

ce: Liz Sawags?
Johns Woda::h



‘1—.13—]997 9Q:27/AM UM

: DRE DF Disability Rights.JEducation and Defense Fund, inc.

Lew, Public Policy, Training and Technical Assistance

MEMORANDUM
TO: Erskine Bowleé, Chief of Staff
THE WHITE HOUSE -
. v
FROM: Patrisha erghtG _
DISABILITY RIGHTS EDUCATION & DEFENSE FUND
RE: Citizenship For Immigrants w/ Disabilities

DATE: January 13, 1997

Thank you for meeting with me and other members
Leadership Conference on Civil Rights on January 5.
a copy of the memo that DREDF sent to Rahm Emanuel.

of the
Attached is

I need to emphasize that the Administration’s response must
be a "tolling" or "grace period" which allows the continued
payment of SSI and other federal public benefits to affected
legal immigrants with disabilities until their citizenship

applications are approved by INS.

A not-for-profit puttic benerit 1833 Q" N.W., Suite 220

corporation dedicated 10 the wasnington. D.C. 20003
Ingependent Living Movernent {202) 986-0375 &

ana the Civil Rights FAX {202) 462-5624

A Darmanc 1aith Mieehition

2212 Sixth Street
Berkeley. Caiformia 84710
800-466-4232 254
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MEMORANDUM
TO: Rahm Emanuel, THE WHITE HOUSE
FROM: Patrisha Wright, Stephen Rosenbaum
. DISABILITY RIGHTS EDUCATION & DEFENSE FUND
RE: Citizenship For Immigrants w/ Disabilities
DATE: January 10, 1997

This memo follows yesterday’s meeting between the White
House Chief of Staff and the Leadership Conference on Civil
Rights.

Immigrants ("lawful permanent residents”) who have lived in
the U.S. for more than five years and are not "excludable"
(e.g., for violating laws, evading the draft, failing to pay
taxes, trafficking in narcotics, defrauding the INS) are eligible
for citizenship or "naturalization." Applicants must pass tests
in English literacy and in knowledge of American history and
government; submit fingerprints and photos; and complete a
personal INS interview which tracks the written application
itself (personal data, marital and family status, employment
history, organizational memberships, etc.).

In October 1994, Congress adopted technical amendments
waiving the English literacy and civics tests for applicants
unable to comply "because of physical or developmental disability
or mental impairment..." 8 U.S.C. § 1423(b)(1). More than two
years after passage of the amendments, the INS has yet to adopt:
final rules implementing the statute. Local immigration offi-
cers, relying on a 2-page internal memorandum and individual
discretion, have not applied the 1994 statute consistently and
have made it virtually impossible until the last few months to
get a waiver. Moreover, once having granted a waiver, these
officers have held up applications when they are not satisfied -
the would-be citizen has the capacity or willingness to take the
cath of allegiance. In effect, naturalization involves 3 compo-
nents: English/civics tests,interview and the "oath requirement."

This stonewalling means long-term legal immigrants who lack
a sufficient work history and are not veterans will be cut off
such federal benefits as SSI and Medicaid within a matter of
months under the Personal Responsibility Act -- unless their
citizenship applications can be approved by an already backlogged
INS. The immigration service estimates there are 300,000 appli-
cants nationwide who might seek a disability waiver.

The INS did not publish propcsed regulations to implement
the waiver until August 1996, following the filing of a class
action lawsuit by Disability Rights Education & Defense Fund,
Asian Law Caucus and others. Chow v. Meissner, No. C-96 2422 SI
(N. Dist. Calif.). An interim rule is pending at OMB and is
expected to be published by next month, notwithstanding the

i (Qovernment’s litigation posture that the statute is not subject
to notice-and-comment rulemaking.
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INS and DoJ have refused to seriously discuss settlement
until the Court rules on their pending motion to dismiss the
jawsuit on the ground that plaintiffs have not suffered any harm
because none of their applications had actually been denied --
only delayed. This motion was argued October 31, along with
plaintiffs‘ motions for hationwide class certification and a
preliminary injunction to insure compliance with the spirit of
§504 of the Rehabilitation Act of 18973 and the technical amend-
ments to the immigration act. Rather than talk compromise with
plaintiffs’ counsel, INS has punished witnesses whose affidavits
have been submitted in support of the pending motions. These
witnesses -- who are neither parties to the litigation nor
counsel -- have been subjected to petty harassment by senior
agency officials, which interferes with their ability to serve
their clients and to freely give testimony.?

The Government attorneys have also stated that they will not’
"make policy" in the context of settlement, even if the ad hoc
and ambiguous policy they now defend is at odds with both the
Attorney General and INS Commissioner’s intensive campaign to
promote citizenship and the Administration’s articulated desire
to soften the harsh effects of welfare reform. The victims of
this policy are lawful immigrants who are disabled or elderly.

~ Even if the impending interim rule establishes a streamlined
and uniform process for documenting a disability and determining
who qualifies for a waiver, it is not expected to resolve an
equally fundamental problem: Processing applicants with severe
developmental disabilities, including interview questions about
' their capacity or willingness to take the ocath. @ This would mean
providing reasonable accommodations for the full range of dis-
abilities and impairments or modification of the application and
interview/examination process and reconciling the oath require-
ment with the liberalized purpose of Congress’ waiver statute.

Por more details, please call Stephen Rosenbaum or Arlene
Mayerson of DREDF at 510-644-2555.

Attachments: Legal Background
' §504 Applicability
Plaintiff Profiles
Text of Oath

! One attorney affiant was advised by the Los Angeles INS
District Deputy Director, on the very afternoon of a court
hearing on the pending motions, that she could no longer attend
meetings of the Los Angeles Naturalization Advisory Committee.
Similarly, the Chicago Acting INS District Director informed the
Illinois immigrant and refugee coalition’s citizenship task force
that he would not attend the December meeting of that body if
task force member affiants from the Polish American Association,
Travelers and Immigrants Aid and World Relief were also present.
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LEGAL BACKGROUND

1. The Immigration and Nationality Act, .as amended pre-
scribes the requirements for naturalization. 8 U.S.C. §§ 1401 et
seq. Among other things, applicants are required to pass an
English language test and an American history and government
examination. 8 U.S.C. § 1423. Prior to becoming citizens,
applicants must take an oath of allegiance and renunciation in a
public or expedited ceremony. 8 U.S.C. § 1448.

- 2. Section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. § 794 is applied to the Department of Justice.
It provides, in pertinent part, that:

No otherwise qualified individual with a disability in
the United States, as defined in [29 U.S.C. § 706(8)],
shall, solely by reason of her or his disability, be
excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under
any program or activity . . . conducted by any Execu-
tive agency."

3. The Immigration and Nationality Technical Corrections
Act of 1994 (§ 108(d)), 8 U.S.C. § 1423(b) (1)In 1994, creates a
waiver of the tests for applicants with disabilities such that
the English language and history and government -requirements
"shall not apply to any person who is unable because of physical
or developmental disability or mental impairment to comply
therewith." In adopting the Technical Corrections Act, Congress
sought "to promote the acquisition of U.S. citizenship by relax-
ing or eliminating certain burdensome and unreascnable testing
and residency requirements." Hse. Comm’ee on the Judiciary, Hse.
Rep. No. 103-387 at 3-4. :

4. The INS Associate Commissioner issues an intra-agency
memorandum on November 21, 1995 to INS District Directors and
other field directors and officers providing "preliminary guid-
ance" on the agency’s interpretation of the waiver. The guidance
memo states that it was the intent of Congress to grant a "gener-
al waiver" of the testing requirements, but that applicants must
still meet all other requirements of naturalization. The memo
instructs adjudications officers to apply the waiver on a case-
by-case basis. :

5. The INS Commissioner and Attorney General are sued for
not implementing the disability waiver. Chow v. Meissner, No. C-
96 2422 SI (N. Dist. Calif.)

6. INS publishes a proposed rule on August 28, 1236 which
focuses on the requirements for medical certifications and the
profassionals who should be designated to make the certifica-
tions. It makes broad, non-specific references to reasonable
accommodations for applicants and is silent with regard to . the
oath of allegiance. 61 Fed. Reg. 44,222.
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SECTTON 504 REQUIRES REASONABLE ACCOMMODATIONS OR MODIFICATIONS

As a federal agency, the INS is bound by § 504 of the
Rehabilitation Act of 1973, as amended, to provide modifications
to enable persons with disabilities to benefit from its programs,
including naturalization. Reasonable modifications may include,
without limitation, wheelchair-accessible test sites, sign
language interpreters, Braille material -- as well as modifica-
tions in the naturalization test format or test administration
procedures. The principle of reasonable modification also is
applicable to the administration of the oath of allegiance.

The accommodation or modification for applicants with
developmental disabilities could include a facilitator for
someone who is unable to express a willingness to take the oath
(e.g., someone who knows a developmentally disabled person well
and can assist that person in communication with others and with
comprehension of a complex situation). See e.g., Technical
Assistance Manual to Title IT of the ADA, II-3.6100, Illus. 2 at
p. 14 (Dept. of Justice 1993).

Similarly, if the Service were to determine that the appli-
cant doces not understand the "purpose and responsibilities of the
naturalization procedures," 8 C.F.R. Pt. 316.12(a), an applican-
t’s family members or professional contacts (social workers,
teachers, or guardians) could attest through sworn statements
rthat the applicant is unable to fully understand the ocath, but
would nonetheless be able to abide by it. An alternative accom-
modation would be for the applicant’s family to establish a
temporary or limited conservatorship, with the conservator _
actesting to the applicant’s obligations set forth in the oath.

Modifications such as these could be accomplished by the INS
without undue administrative burden or fundamental alteration of
the naturalization process. See, 28 C.F.R. Pt. 39.150(a) .
Moreover, reasonable accommodation is necessary to ensure that
applicants are able to participate in the naturalization process
and enjoy the benefits and privileges that flow from citizenship.
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PLAINTIFF PROFILES

M.C. immigrated from Hong Kong in 1969 and worked as a
janitor. - She is 85 years old and has been diagnosed with multi-
infra dementia. M.C. applied for naturalization in April 1994 and
almost one year later was scheduled for an INS interview, which
she attended with her daughter. After showing the INS officer a
letter from M.C.’s doctor and requesting a disability waiver, the
daughter was told the waiver did not exist and was not allowed to
accompany her mother into the interview room. M.C. was informed
that she failed her interview because she could not communicate
in English. In December 1995, however, M.C. received a written
denial stating that she failed to satisfy the knowledge of
history and government requirement. M.C. appealed the denial in
January 1996 and appearesd for a hearing in February 1996. She

. again requested a disability waiver and was told that the waiver

did not exist and that she needed to satisfy the English literacy
requirements. INS denied her appeal on the ground that she had
failed to satisfy the English literacy requirements. M.C. was
not aware that. there was a procedure to recpen her case and was
told that her appeal was the final step in her naturalization
application. After she joined the lawsuit, M.C. received a
letter stating her file would be reopened for reconsideration and
that she would be requested to appear at another interview. '

British national L.K.L. has mental retardation. She failed
her first citizenship interview in October 1995 and was told by
INS officers to return for an interview in February 1996.
Between interviews, she received private tutoring to help her
pass the tests. At the end of her second interview, L.K.L. came
into the waiting room in tears. Her sister-in-law claims INS
officers told her, "it looked like L-- K--’s whole family was
trying to force her to become a citizen." L.K.L. was told not to
contact INS in any way, but to await instructions on how to
proceed. Her application was approved shortly after she and
other plaintiffs filed suic.

M.H.C. of South Korea appeared for her May 1996 interview.
Her caseworker had written to INS when she applied a year earlier
describing her mental disability. She also presented a letter
from her Stanford University neurologist. INS officers told
M.H.C. she needed to return after two months with a letter from
one of the agency’s designated doctors. When her attorney asked
to see this requirement in writing, he was told the "internal
memo” could not be released. She was approved after the suit was
filed.

M. R-B. of Mexico went to her INS interview in January 1996
and was told to return with a doctor’s letter. No one advised
her the letter had to be from a doctor on the INS’ designated
list. M. R.-B. provided a letter in March 1996 from a state
agency physician stating that she had mental retardation and a
seizure disorder, but has not been interviewed again.
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OATH OF ALLEGIANCE
8 CFR § 237.1(a)

I hereby declare, on oath, that I
absolutely and entirely renounce and abjure
all allegiance and fidelity to any foreign
prince, potentate, state, or sovereignty,
of whom or which I have heretofore been a
subject or citizen; that I will support and
defend the Constitution and laws of the
United States of America against all
enemies, foreign and domestic; that I will
bear true faith and allegiance to the same;
that I will bear arms on behalf of the
United States when required by the law;
that I will perform noncombatant service in
the Armed Forces of the United States when
required by the law; that I will perform
work of national importance under civilian
direction when required by the law; and
that I take this obligation freely, without
any mental reservation or purpose of
evasion; so help me God.



