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MAY -6 1997

TALKING POINTS ON THE EEOC’S ENFORCEMENl^ GUIDANCE 
ON THE ADA AND PSYCHIATRIC DISABILITIES

The ADA covers psychiatric as well as physical disabilities. Based on hundreds of questions it 
has been asked by employers and tlieir representatives about the applicability of the ADA to 
psychiatric disabilities, the EEOC issued an enforcement guidance on the ADA and Psychiatric 
Disabilities on March 25, 1997. The Guidance was designed to provide practical guidance about 
employers’ and employees’ rights and responsibilities under the law. The following addresses 
some of the questions which have been raised about the Guidance.

Q.: What types of workplace rules can employers expect workers with psychiatric disabilities
to follow without having to worry about violating the ADA?

A.: Employers may maintain workplace conduct rules that are job-related and consistent with
business necessity and may discipline employees with psychiatric disabilities if they 
violate these rules, so long as the employer uniformly enforces the rules. Employers do 
not have to tolerate conduct such as violence, threats of violence, theft, or destruction of 
property even from an employee who claims that he or she engaged in such conduct 
because of a psychiatric disability.

Q.; Doesn’t the guidance suggest that employers may have to tolerate rude or anti-social 
behavior and sloppy dress to accommodate employees with psychiatric disabilities?

The guidance contains one example of a situation in which application of a dress code and 
rules requiring employees to be courteous to one another might discriminate against an 
employee with a psychiatric disability. In the example, the employee works in a 
warehouse, has very little contact with members of the public and other employees, and 
is performing his job adequately. Due to his psychiatric disability, the employee’s dress 
and manner have deteriorated over a period of time. The example assumes that the 
employer’s dress code and rules governing employee courtesy are not job-related and 
consistent with business necessity as applied to the warehouse worker, and therefore 
concludes that rigid application of the rules to this employee would violate the ADA. 
This is not equivalent to saying that employers have to tolerate sloppy dress, rudeness, or 
anti-social behavior. Clearly, there will be many instances in which standards governing 
dress and employee courtesy will be job-related and consistent with business necessity, 
such as when employees have regular contact with one another and with members of the 
public. The Commission is certainly not telling employers that they cannot maintain and 
enforce dress codes and employee courtesy rules in these situations.

What types of reasonable accommodations does an employer have to make for an 
employee with a disability?

Of course, the particular type of reasonable accommodation will depend upon the 
employee, the nature of his or her psychiatric disability, and the employer’s resources. 
However, possible accommodations include:

A.:

Q.:

A.:



Making simple physical modifications to the workplace such as, for example, \ 
putting up room dividers or partitions, to minimize visual or audible distractions y 
for a person whose psychiatric disability makes concentration difficult; ^

Relocating an employee with a psychiatric disability to a quieter part of the 
workplace; /

Modifying workplace policies, which might mean, for example, making an 
exception to a rule prohibiting beverages in the workplace for an employee whose 
psychiatric medication causes dry mouth;

Modifying supervisory procedures to allow an individual with a psychiatric 
disability to meet performance standards and/or to perform the essential functions 
of a job;

Granting leave to an employee with a psychiatric disability so that the employee 
can obtain treatment;

Modifying a work schedule by, for example, allowing an employee to work ^ 
different hours if the nature of a psychiatric disability necessitates such J 
modification; or

Providing a job coach on a temporary basis.

Employers are not, however, required to do any of the following:

Take any measures that the employer can demonstrate would result in an undue 
hardship, that is, significant difficulty or cost;

n

Eliminate any of a job’s essential functions or lower performance standards to 
which all employees are held; or

\

Q:

Excuse violations of conduct standards that are job-related and consistent with ^ 

business necessity that all employees are required to meet;

Do you think that the guidance is overly inclusive in terms of the types of people it would 
cover?

A.: The guidance only covers individuals who have impairments that substantially limit a
major life activity; thus, it is perfectly consistent with the ADA’s definition of the term 
"disability." The guidance would not cover people who are depressed due to the death 
of a family member or friend, people who experience the normal level of stress tissociated 
with a heavy workload, people who occasionally become distracted during meetings, or 
people who simply have quick tempers.



Q.; Is an employer obligated to provide a reasonable accommodation based solely on an 
employee’s assertion that he or she has a psychiatric disability?

A.: When the need for a reasonable accommodation is not obvious, an employer may certainly
request reasonable documentation of the existence of a psychiatric disability and the need 
for the accommodation.

Q.: Couldn’t any employee prove the existence of a psychiatric disability under the guidance,
since documentation of the disability does not have to come from a psychiatrist?

A.; Though documentation from a psychiatrist may not be necessary in order to establish the 
existence of a psychiatric disability, an employer may require reasonable documentation 
of the disability from another health care professional, such as a primary care physician. 
The guidance recognizes that psychiatric disabilities, their manifestations, and their 
treatment are different from one employee to another, and that many employees who have 
psychiatric disabilities are not and do not need to be treated by psychiatrists. ^

People such as psychologists, social workeri,cfanTily members, and~fnefi^^ay also in 

a position to provide valuable additional information about the existence'oTm employee’s 
psychiatric disability, how it affects the employees major life activities, and the 
appropriateness of certain types of reasonable accommodations.

The request for documentation of a psychiatric disability must be reasonable, but the 
documentation offered must give the employer adequate information about the disability 
and the need for an accommodation. An employer is not required to accept every piece 
of documentation offered by an employee. A note from a family member merely stating 
that an employee has a psychiatric disability and needs an accommodation will not by

^j^lf.demonstrate the existence of the disability.

Moreover, if the employee does not provide sufficient documentation, the employer may 
require the employee to be examined by its own health care professional, provided the 
employer bears the cost of the examination.
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Firms Have Rights Under Disability Rules
ByAMNDAva

Staff ReportereifTitB Waix Stmeet Journal
Just because more workers today say 

they're stressed and depressed, employers 
shouldn't panic..
' Lawyers and management consultants, 
who have been flooded with questions 
about new federal 
guidelines calling 
for broad accommo­
dations for mentally 
ill employees, say 
supervisors can 
take steps to mini­
mize their costs and 
liability under the 
Americans with 
DisabiUUesAct

LEGAL BEAT

0^^

■ Determining whether a claim of mental 
illness is legitimate should be the man­
ager's first move, say experts. Don't dis­
miss it out of hand, but don't take it at face 
value. “If an employee says. Tve got X 
medical condition and I need you to do Y.' 
say to them. ‘Great! Let's look into it.' " 

.says Christopher Bell, a workplace attor­
ney with Jackson. Lewis. Schnitzler & 
Krupman in Minneapolis. ■

■ Mr. Bell suggests asking an employee 
whose doctor has provided a note diagnos­
ing mental illness, such as depression, to 
submit medical records for review by a 
doctor selected by the company. "Say to an 
employee. ‘Gee. you're asking us to treat 
you differently from your co-workers. We 
need more information than a doctor's 
note.' " Mr. Bell advises.

But don't push too hard: Depending on 
what state you are in. asking for too much 
medical detail could violate state prlvatty 
laws or even other federal laws. And the 
new guidelines, issued by the Equal Em­
ployment Opportunity Commission, say 
credible testimony from family members 
and co-workers may be enough to put the 
employer on notice that there's a problem. 
laVtyerssay.

Lawyers say the likelihood of an inde­
pendent doctor confirming the diagnosis is 
high. But they note that employers aren’t 
obligated to make accommodations for 
workers who hide their disability. And 
Oiey say employers don't have to give 
mentally 01 workers every accommodation 
theysedc.

The EEOC guidelines suggest that some 
workers distracted by noise may be rati- 
tied to soundproof offices, and others on 
fnedlcation that makes them groggy in the

morning may get to start work later. The 
agency also suggests employers may have 
to provide Job coaches to mentally ill 
workers with perfonnance problems. But 
lawyers say courts may not fully embrace 
every item in the guidelines as “reason­
able accommodations'* under the disabili­
ties law.

“I think what we are seeing at the court 
levei is a reiatively conservative interpre­
tation of what is reasonable." says Gany 
Mathiason. an employment attorney with 
Littler, Mendelson. Fastiff. Tichy & Math­
iason in San Francisco.

For exampie. Mr. Mathiason recom­
mends being flexible about requests for 
leaves of absence. But be says courts that 
have heard cases since the Americans with 
Disabilities Act went into effect in 1992 
have found it unreasonable for some em­
ployees to demand a job transfer..........

Michael J. Lotlto, a lawyer in the San 
Francisco office of Jackson Lewis, says 
companies should also be able to order a 
person to work overtime if extra hours 
qualify under the law as an “essential 
function" of the job. He gave as examples 
“jobs that are seasonal." such as when a 
retailer Is readying for a holiday rush to 
move goods from warehouses to stores, or 
when an accounting firm needs employees 
to meet deadlines in the weeks before April 
15.

But. even if a company views a 
worker's request as unreasonable. Mr. 
Lotito advises making a sincere effort to 
investigate what’s feasible. If an employee 
wants his workspace walled off and the 
company says no. for example, supervi­
sors should be able to document that they 
asked. “How much is that going to cost 
us? What's the inconvenience to other 
employees?” he says.

Bosses also shouldn’t assume every 
accommodation is prohibitively expensive. 
Showing flexibility with someone briefly 
on medication may make the worker more 
productive, say occupational psychiatrists. 
And sometimes, state and federal voca­
tional rehabilitation programs, as well as 
nonprofit mental health centers, offer 
funding for temporary job coaches to help 
people get bade on their feet, says Susan 
Meisinger. senior vice president of the 
Sodety for Human Resource Management 
in Alexandria, Va.

The EEOC insists the guidelines aren't 
meant to cripple management “An em­
ployer does not have to tolerate violence or

threats of violence, chronic tardiness, 
stealing or property destruction." says 
Peggy MastroiannI. assodate legal coun­
sel for the agency.

Indeed, lawyers say courts may not be 
sympathetic to employees who say their 
stress-or depresslon-was triggered by a 
boss's negative job evaluations. And Jay 
W. Waks, a lawyer at New York’s Kaye, 
Scholer, Fierman. Hays & Handler, says 
stress caused by traumatic personal expe­
riences might not rise to the level of a 
disabiUty either. “A terrible divorce? I 
don't think that would qualify." he says. 
He adds that sadness over a death in the 
family is more likely to be considered 
temporary unhappiness rather than a disa­
bility under the law.

FRIDAY. MAY2. 1997

THE NEW YORK TIMES,

Corrections
An article on Wednesday about 

new Federal guidelines that prohibit 
employer discrimination against 
qualified w'orkers with mental illness 
misstated the date they were issued. 
It was March 25, not this week.
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The Mentally 111 Deserve Job Protection
By Peter D. Kramer

Providence. R.L 
years ago, I was re- ^ A ferred a patient for an 

unusual reason. The 
company JUl worked V ] for was about to fire 
her, and the new owner 

was concerned that Jill might com­
mit suicide. She had been a compe­
tent middle manager. But the new 
C.E.O. favored an upbeat style of 
management-by-consensus. Jill's 
dour deliberateness was out of place.

Jill was deeply and chronically de­
pressed. She considered suicide every 
day of her adult life and was pushed to 
the brink by the layoff. She also had 
an incisive mind, and in the midst of 
her despair she told me exactly how 
the company was going to fail. Eigh­
teen months later, the business en­
tered bankruptcy. In her current Job, 
Jill is underemployed—her gruffness 
anJ lack of drive cause her to be 
passed over — but any number of 
decision-makers in the company use 
her as an internal consultant when 
there are decisions to be made.

I thought of JUl when I beard the 
griping over the new directive by the 
Equal Enqilpyrnent Opportunity' 
Commission that empkr^rs must 
make accommodations for workers 
with mental illnesses. The document 
gives employers detailed guidance 
about how to apply a policy, already 
in place, that explicitly includes men­
tal illness in the scope of the Ameri­
cans With Disabilities Act Ratber 
than fire a mentally ill employee, the 
employer must make cffortt to mod­
ify the Job for the worker.

The Objecdans are numerous: 
Employers wUl be unable to get rid

Peter O. Kramer, o psycMatrUt, is 
the author of "Ustening to Prozac" 
and the forthcoming "Should You 
leave?”

of slackers. Using mental Ulness as 
an excuse, undeiproductive employ­
ees will demand concessions oyer the 
very shortcomings — tardiness. Irri­
tability, poor Judgment — they 
should be striving to correct And 
what is not a mental iUness, when 
millions of Americans take Prozac 
or Ritalin?

Some of these objections seem ge-

Some of my 

sicker patients 

work scrupulously 

at tasks 

others avoid.

neric Doubtless the disabiUty act 
wiU be abused by some workers. 
That's the American way; you wiU 
know the act is ineffectual if it does 
not lead business groups to pubUdze 
some case where it was appUed ab­
surdly. And. yes, the act may lead 
some employers to Institute subtle 
screens to prevent the hiring of the 
mentally Ul. who wUl now be difficult 
to fire. Laws to protea the vulnera­
ble always have unintended conse­
quences of this sort; but surely on 
the whole the aa will protea em­
ployment for the mentally UL 

Other objections have more mertt. 
Ihe mental health professions hove 
bffn reluctant to delineate the 
boundary between health and illness. 
Scientifically, the tadt is hard 
Brain scans and chemical tests are 
begiiming to yield objective markers 
of mental mnenes, but the definition 
of minor degrees of disability will 
remain sodaL And the line between 
character traits and symptoms can 
be fimzy: When are we dealing with a

lack of motivation grounded in men­
tal illness and when with garden- 
variety laziness? Is Jill’s'prickllness 
a result of depression, or is she “Just 
not a team player”? Perhaps the 
professions should be open in saying 
that we are in terra incognita, bi- 
volved in a'social eiqteriment that 
will demand the development of new 
definlUons and measures for pur­
poses of public policy.

But it is a worthy experiment 
Work, Important for all of us, is cru­
cial for the mentally ill, whose well­
being may depend on the schedule, 
the clarity of tasks and the enforced 
contact with others. The direaor of a 
community mental health center 
where I trained used to say he would 
trade any doctor for a good employ­
ment counselor.

&)dety. will pay In other ways if 
employers are not encouraged to ac­
commodate the mentally ill. The 
E.E.O.C policy should have any 
number of side benefits. It will allow 
mental illness to be discussed openly. 
But its most important benefit may 
be in the arena where worries are 
greatest: productivity.

Those who suffer mental illness 
include fiie most productive mem­
bers of sodety. Abraham Lincoln, 
recurrently depressed, is often men­
tioned, but mental illness is so com­
mon that examples are numberless. 
Among more humble workers, the 
mentally ill are often, like Jill, over- 
qualified.

Some of my sicker patients are 
workers of extraordinary tiwUrptinn 
who, for reasons related m their ill­
ness — compulsWeness and 6bses- 
sional guilt — WDik scrupulously at 
tasks others avoid; smart cmptayen 
do accommodate their needs. There
Is ****^l>^ atidiwf nU
ness; it Is niostly Just a handicap. 
But, as the preponderance of manic- 
depressive illness among artisu 
seems m indicate, the mentally ill 
may bring special perspectives to 
bear.

James Fallows, in "More Like 
Us," made the case that the route to 
success for America is the mobiliza­
tion of a diverse work force. The 
disability act asks that business ex­
tend that effort to a new reservoir of 
talents.

^^e have passed m A # so fully from 
\ t\ / knee-jerk lib-
\ g \ / eralism to
\g \g knee-jerk
w w conserva­

tism that any new delineation of civil 
rijdits in the workplace evokes auto­
matic sympathy for employers: How 
will they deal with this new infringe­
ment? But a fuller expression of the 
capitalist ideal includes insuring that 
each of society's members have the 
chance to lead a productive life. Jus­
tice is sometimes expensive. But, as 
the example of Jill indicates, dis­
crimination has its own costs, and 
making space for the mentally ill will 
have incidental benefits. □
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Safeguards for mentally ill issued
to ito« MUB

^:SrsSf22Sn tote fbr woik or go^lBg off 
iBit tf evlng >jr inenul eiato 
node Bade it"
ne Emptogmest Cjp-

lojiulgr Cosuntorios pesteidaj 
Boed gslddlaas to CBplopen on 
uldof reaMBable omwimode- 
lose to omlen wltb aeatal 111*

Baat, u teqninil If tb Aaeil> 
caaa orMi Bba^Qftlee Act 

B«t it doont ellaw Jut oajr 
Und of eendnct The foderal law 
roqdrM omptogren to uk ca^egh 
MS vbat tbegr seed to ondblo 
ttea to coatlntie to W • prodno>

ttri cmpiogrM — osd If tlie io> 
4ust ii nooBiUe to do oomo- 
ttlag abont iLThe KnMeUnu on 
■UBtal UlBan and the tradviaea 
^ eaplogcn aaj hare to allov 
dome tlau eff froa aoti; dUft 
achedolea, forgtre lateiMSt to-
coosldar anlpimmtt — even d« 
tar pbjfdeal anirouidlBga'— if 
aodi remedies ceareasonabip an*. aUe a worku to p^om oo the

• .Moreover, emplogren are xM d* 
lowed to ask at a Job intervleir if a 
Job candidate hu a hlstoigr of 
mentd mneas. And th^ aujr not
rofow to hire an appUcant on 
srenads of aentd 111^ — an-' 
uw person elaarlp would be! ! tmablatodojobnmctiona.l]iatl8'
no different from what the law 
reqnliu emploren to do to ec-

"Iba taw word la reasonable," 
^ Joeqt Rogen; depntrexaca- 
flve dlr^ of the Mentd Bddth 
Aenelatlon of Sootheastaml'enii- 
prlv^ Rogeiii who hu been 
taupltallted for manic depiea- 
don. served on task foran that 
hdped to drelt the ADA and the 
remtljr tosiiad gvldelinea.

If a record of latenea dismpta 
an aasemhlp line beeaiue other 
wor^ cannot beda onto evei>w

Bnt if tbe emplogee totud ftart e 
fiw mlnntu later end atm set the

K.7;3«!B,T!
I MaeymtBtaddtbeEEOCIaaet 
teqtdilBi angrthlnc Btir.

•Odentd lllnes has dwitps been 
covered ^ the ADA." he tdd.

WWIA \ 9¥MUUV^ AAAhave no problem at dl dtdng in 
an oflloe adding op nnmbait d) 
dap, heaald.

"I was tecsntlj told I'ftoip 
tb^ a eompanjr which wu hlxw 
ine a plant manager.". Blod^

and was Immediately excluded 
from 'consideration. Thai would 
be Illegal — and hu been illegal 
dnce the ADA wu pused."

Attomer Stephen Gold, a yeter> 
an plalntUTa lawyer in dtoahUltp 
discrimination lawsuits, welcom­
ed the new guidelines.

Gold says hospltaltoation for 
Biental lllneu cantu a stigma 
even when auch trutment en­
ables a person to recover quickly.

"But u yon have leg problem or 
are hit on the head .and need a 
week or two In the hospital, no 
one thinks twice," he uid.B
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Fairness for the mentally ill
reasonable, tudi as Mhedalliig breaki so 

mth mental Alnesses can 
take their preecriptioos.

The 1990 Americans With DIsabilitiea 
A^ requires that employen make a 
Veasonable aocommodation* Av 
employees with mental as well as 
phyrical

pnWema that with As EE6C Associate Legal Counsel

illne^ are oAen reluctant to discuss the 
problems with their superrisors. '

The Equal Emidoyment Opportunity 
Connnission has now issued guidelines 
thrt ^ ^ spdl out whath •raaaooahle*

give soxM common sense answers to 
ttoquentiy asked questions.*

A UTILE HjEaOBlUlT can go a 
long way in hripine people with even 
severe mental illness stay on the Job,

SmisAdy. the giddelmre also set Airth 
procedures for how employers riiould

employere.
IHBF.

respond to daims of mental disahnitK 
Whath more, the guidelines shoted

g^!sa's=ssis!r 1990 legislation promised.

\
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TITLE: DEALING WITH MENTAL ILLNESSES
COLUMN: Frank Rich
BYLINE: Bu FRANK RICH
DATE: 05/04/97
SOURCE: The New Orleans Times-Picayune; NOTP
(Copyright 1997)

If William Styron's memoir of battling depression, "Darkness 
Visible," were retold by a plain-spoken baseball player out of a 
Ring Lardner story, the voice might sound a little like this:

"I felt very withdrawn. I felt very much to myself. The 
sleeping problem was back from the previous week, and there was a
lot of anxiety___I wasn't eating anything. I had a lot of
things going together."

These words are not fiction, however, but were actually spoken 
recently by Pete Hamisch, a pitcher for the New York Mets, as he 
told reporters why he had joined his team's disabled list. For a 
month, Hamisch had been battling a mystery ailment that had 
dismpted his sleep, eating patterns and game.

When he gave up three back-to-back home runs on opening day 
after having pitched five scoreless innings, he linked his abmpt 
exhaustion to nicotine withdrawal; he'd just quit smokeless 
tobacco. But resuming tobacco chewing didn't stop his symptoms, 
which were then variously attributed to a thyroid condition and 
Lyme disease.

Finally a psychological examination cleared up the mystery, and 
Hamisch went public. "I'd just like to let everybody know I've 
been diagnosed with depression," he said last Friday, in a press 
conference by speakerphone from his home, adding: "I never really 
thought I'm a different person than normal. I never considered 
that___It's hard to pinpoint exactly why it happened."

Hamisch’s poignant description of his symptoms and their 
hard-to-penetrate cause will surprise no one familiar with the 
dense, incapacitating fogs of clinical depression. What is 
surprising is to hear such candor from a professional athlete.

Though we're used to sports stars detailing their 
substance-and-spousal-abuse problems, and though other pro athletes 
(notably in the NBA) have been sidelined by depression, Hamisch's 
forthright articulation of his ailment is unusual in American 
public life, period. Irreproachable figures like Styron, Mike



Wallace and Alma Powell talk publicly about their battles with 
depression - but not middling 30-year-old major leaguers with 
careers on the line.

"It's brave, it's courageous, it's right," says the 
psychiatrist Dr. Allan Lans of Hamisch's honesty. "His problem is 
ubiquitous; talking about it is rare." Lans, best known for his 
counseling of Dwight Gooden in the '80s, is the director of the 
Mets' employee assistance program.

"It's understandable for an athlete to get a physical injury 
but not a mental injury," he explains. "If a player should get 
depressed, the sense is he should do it in the off-season." The 
stigma attached to mental illness is still so great that "even the 
simple act of going to see a psychiatrist" for a consultation is 
difficult for many.

And not just for ballplayers; Lans could be describing Vincent 
Foster, the country's most famous recent casualty of untreated 
depression, along with millions of others. The Journal of the 
American Medical Association reported in January that clinical 
depression, which strikes roughly a fifth of Americans at some 
point in their lives, still goes mostly undiagnosed or misdiagnosed.

For all the advances in treatment, including the Prozac 
generation of anti-depressant drugs, only 27 percent of all cases 
get adequate care. The national cost in medical expenses, 
absenteeism, lost productivity and suicides is estimated at $43 
billion per year.

Last week the Equal Employment Opportunity Commission, acting 
imder the Americans With Disabilities Act, at last issued 
guidelines designed to stop workplace discrimination against those 
with depression and other mental illnesses. But that won't end the 
discrimination in corporate health plans whose second-class 
treatment of psychotherapy also deters many of the sick from 
seeking help.

For Hamisch, at least, medical costs will not be a problem.
But the professional cost could be high if the revelation of his 
illness sows doubts, however clandestine, about his reliability 
when he returns to work.

Whatever happens then, his clear description of his diagnosis 
and its treatment is bound to encourage others in and out of



baseball, in Lans' words, "to understand depression better and 
treat it more quickly and preserve their careers." Though the 
season is still young, it's hard to imagine how any pitcher could 
rack up a bigger win.

Frank Rich is a syndicated columnist.

1997, The New York Times News Service



TITLE: Mental illness guidelines questioned
Some experts and lawyers for employers say the federal rules under
the disabilities act remain unclear and vague.
BYLINE: Onell R. Soto
CREDIT: The Press-Enterprise
DATE: 05/03/97
SOURCE: The Press-Enterprise Riverside, CA; RVSD
(Copyright 1997)

While civil rights advocates say government guidelines explaining 
how employers must deal with mentally ill workers are helping to 
clear up the law, lawyers who work for employers aren't so sure.

The guidelines, issued a few weeks ago by the federal Equal 
Employment Opportunity Commission, are presented in a 
question-and-answer format in an effort to explain how the 1990 
Americans with Disabilities Act affects workers with mental 
illnesses.

The disabilities act requires employers with 15 or more workers 
to provide "reasonable accommodation" to disabled workers. An 
example might be providing a partition at the workstation of a 
mentally ill employee who is easily distracted. The principle is the 
same as accommodations for physically disabled workers, such as 
building a ramp for someone who uses a wheelchair.

"The ADA has always included everybody," said Nick Swinehart, a 
job developer v^dth the Casa Colina Career Development Center in 
Pomona and Riverside. However, he said, mental health traditionally 
has been low on the priority list, with physical disabilities 
getting the most attention. "It's almost as if people with mental 
health (problems) are an afterthought."

Swinehart said many solutions for the mentally disabled are 
simple and inexpensive. As an example, he described a computer 
store's remedy for a schizophrenic stacker.

The worker heard voices and hallucinated, and he needed to 
respond. He was a good worker, but his episodes scared other workers 
and customers.

To deal with the problem, managers gave the worker permission to 
go to a bathroom in the back of the stockroom, close the door, and 
address the voices.

"Usually it doesn't cost the employer anything," Swinehart said.



"Usually it's logistical."

The law doesn't require employers to lower work standards or hire 
people who can't perform the essential tasks of a job. It doesn't 
protect a mentally ill lawyer who wants to work on simple cases 
because of depression and a severe personality disorder.

Also, employers don't have to hire or retain workers who may harm 
themselves or others. Specifically excluded from protection are 
people with sexual behavior disorders, compulsive gamblers, 
kleptomaniacs, pyromaniacs, and drug abusers.

But some experts say the guidelines haven't cleared up 
everything.

Privacy laws don't allow employers to disclose information about 
mental illness to other workers, so those employees may not know why 
a person is getting what appears to be preferential treatment.

Also, employers may not realize a worker has a mental disability, 
and even if they do, they can't ask about it unless the worker says 
something first.

In addition, the law doesn't clearly define "reasonable 
accommodation," meaning that it will be interpreted on a 
case-by-case basis.

"What is unreasonable for a small medical clinic down the block 
might not be unreasonable" to a large hospital, said Barbara Lee 
Crouch, a Riverside-based consultant with the Employers Group, a 
statewide business organization.

The guidelines are vague, said Arthur Silbergeld, a Los Angeles 
employment lawyer. As a result, he said, "almost every type or 
condition of illness or injury that an employee may suffer" is 
potentially covered by the disability law.

And he pointed to potentially problematic situations, such as an 
employer interviewing a prospective worker who was fired from 
another company for sleeping on the job.

To avoid allegations of discrimination, the employer needs to 
know whether the sleeping incident was caused by a psychiatric 
disability. But the employer can't ask about it because doing so 
would violate the worker's privacy, Silbergeld said.



"Before the ADA you would have simply concluded, 'I'm not going 
to hire this person,'" Silbergeld said. "Now you've got to find out 
what the nature of the disorder is."

About 13 percent of the discrimination complaints made to the 
EEOC imder the disability act in the last four years concern mental 
illness.

Claudia Center, a civil rights attorney with the Employment Law 
Center in San Francisco, said the guidelines aren't new rules. She 
said employers who already follow the law won't have to change the 
way they do business.

At Rohr Inc.'s Riverside plant personnel director Bryan Ramsey 
said the company deals with disability act claims on a case-by-case 
basis. He couldn't recall when an employee had asked for a mental 
health accommodation.

Where to get advice

o New guidelines on dealing with mentally disabled workers are 
available on the Internet at www.eeoc.gov/publicat.html; by calling 
(800) 669-3362; or writing the EEOC's Office of Communications and 
Legislative Affairs, 1801 L Street, N.W., Washington, D.C. 20507.

o Advice on how to accommodate a worker who is disabled 
physically or psychiatrically is available from the Job 
Accommodation Network at (800) 232-9675 or the ADA Implementation 
Unit of the California Department of Rehabilitation at (916)
322-0251.
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Jane Moore trembled before the interview, her mind racing with doubts 
and fear: Would she get the job if she told them? Would she keep it 
if she didn't?

She was eminently qualified, a talented lawyer who understood the 
intricacies of the Americans with Disabilities Act with an intimacy 
that far outshone other candidates.

But how could she tell prospective employers about the voices that 
echo in her head, the sudden sobbing fits, the drugs that make her 
drowsy in the morning, the fact she might need days or weeks off for 
treatment? How could she announce in a job interview that she was 
mentally ill?
"I wanted them to know why I would be good at the job," says Moore, 
who still worries that her condition might one day cost her the 
position she got 3 1/2 years ago. "If they didn't want to know, then 
I didn't want to work for them."

Today, Moore works in the affirmative action office of the University 
of Illinois at Chicago. She's 37 and has battled a form of 
schizophrenia for about 17 years. Her boss knows about her illness 
“ the hospitalizations, the medications, the string of other jobs 
she's held and lost.
But the university does make allowances, giving Moore time off when 
she needs it, reworking her schedule to accommodate doctors' visits, 
allowing her the occasional half-hour just to close the door and 
block out the world.

The allowances are relatively simple and inexpensive. They are 
similar to those spelled out by the federal government in a recently 
issued guidance statement about how employers must accommodate 
workers with psychiatric disabilities.

The guidance, prepared by the Equal Employment Opportunity



Commission, emphasizes that employers do not have to lower 
performance expectations for workers with mental illness. But, under 
the Americans with Disabilities Act, they are required to make 
"reasonable accommodations" for workers suffering from such illnesses 
as depression, schizophrenia and bipolar disorder, commonly called 
manic depression.
"There was some feeling that you couldn't apply normal workplace 
rules to people with mental disabilities," says Peggy Mastroianni, 
associate legal coimsel for the EEOC. "We are saying you can."

Employers are less sure. They agonize over the definition of 
"reasonable." They fret about odd behavior and the fragility of 
workers with mental problems. They worry they vvill provoke bouts of 
illness if they appear insensitive - and resentment among co-workers 
if they appear to be granting special privileges. Most of all, they 
worry about being legally and politically correct.

"Does accommodation mean an employee can be rude? Does it mean a CPA 
can ask for a leave of absence at the height of the tax season?" asks 
Susan Meisinger, senior vice president of the Society for Human 
Resource Management in Alexandria, Va., which represents personnel 
directors around the country.

"These are the kinds of questions we are hearing. The EEOC guidance 
actually provides very little guidance at all."

Advocates for the mentally ill say such questions stem from ignorance 
and fear. Employers have learned to accommodate workers with broken 
legs and cancer, they say. They can be equally tolerant of the 
millions of workers suffering from illnesses that are more difficult 
to document and discuss.
"The fact that my brain doesn't do what it's supposed to do without 
medication... why should that be any worse than if I had 
Parkinson's disease or diabetes?" asks Lori Rivera, a public 
relations professional in Washington, D.C., who suffers from bipolar 
disorder.
Rivera, 36, was first diagnosed five years ago, after being 
hospitalized for severe depression. She had spent 12 hours under her 
desk crying inconsolably because she couldn't write a single 
paragraph.
Today, she understands the symptoms, knows how to control them, knows



when to ask for help. Her employers juggle schedules and assigmnents 
to accommodate her.

"There is a real fear in the workplace about saying to your boss T 
have this problem,'" Rivera says. "After ending up in a psychiatric 
hospital, I felt an obligation to explain."
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WASHINGTON - Six months ago, Glenn Kennington hired a man to bus 
tables at the upscale restaurant he manages in suburban Washington.

The man's psychiatric disability didn't bode well for contact 
with customers, so he was assigned to dishwashing. That job proved 
too stressful, so Kennington switched him to scrubbing pots and pans.

"He's in his own work area. There are no breakables. It's just 
labor. He's found some success there," Kennington said.

Mental-health advocates hope new federal rules will encourage 
more employers like Kermington to hire people with psychiatric 
disabilities and accommodate their conditions. But company persormel 
directors say that while the guidelines are a good first step, they 
leave many questions unanswered.

A federal law, the 1990 Americans With Disabilities Act, 
requires employers to make a "reasonable accommodation" for workers 
with mental as well as physical disabilities.

New guidance on 1990 law

The federal Equal Employment Opportunity Commission recently 
issued "guidance" on how the disabilities act applies to employees 
with psychiatric problems. The document provides practical 
information and case studies for commission investigators, employers 
and advocates for the disabled.

"Often, all that's needed are things like a schedule change so 
someone can go to an appointment or take medication during a break," 
said Laura Mancuso, a Santa Barbara, Calif, consultant who helps 
resolve workplace disputes about the legal rights of employees with 
psychiatric problems.

"Some of these changes are things companies have done for a long



time in response to child care or elder-care needs."

But Mancuso said the powerful social stigma attached to mental 
illness remains an obstacle for employers. "I've had so many 
employers tell me, 'If I need to build a (wheelchair) ramp, I know 
how to do that,'" Mancuso said. "But they need assistance in 
dealing with people who have psychiatric disabilities."

Some see a conflict

But personnel directors say some of the advice is confusing and 
appears to conflict with other laws.

It has been illegal for several years for employers to ask job 
applicants about their mental histories. But Ronald Honberg, 
director of legal affairs for the National Alliance for the Mentally 
111, says companies have been slow to stop the practice because they 
falsely assume these applicants will miss work, be violent or not be 
able to handle any stress.

While he emphasizes that the majority of mentally ill people are 
not violent, Honberg says the guidelines do make it clear that if a 
person legitimately poses a threat to the health and safety of other 
employees, an employer can let the worker go.

What the law says

The disabilities act forbids employers from discriminating 
against an otherwise qualified worker because of physical or mental 
disability. Companies with more than 15 employees are required to 
make a "reasonable accommodation" for a disabled employee unless it 
would create an "undue hardship."

But the law does not require affirmative action for the mentally 
ill, nor are employers expected to tolerate drug abuse or disruptive 
behavior. Conditions like kleptomania, pyromania - and 
sexual-behavior disorders such as pedophilia - are excluded from 
protection.

Results so far

Honberg says only 10 percent to 15 percent of people with mental



illnesses have jobs. And the act has not significantly reduced 
unemployment among the disabled, one of its original goals. But it 
has improved physical access to businesses and public facilities, 
and established rights for people with health problems who are 
already working. Surveys of executives show that it's largely 
accepted in the business community.

Because such terms as "reasonable accommodation" and "undue 
hardship" are subjective, applying the law to mentally ill people is 
an ongoing process. Things could change with the development of new 
treatments, shifts in attitude or court decisions.

Peter Blanck, a lawyer and psychologist at the University of 
Iowa, studied Sears' efforts to comply with the disabilities law and 
found that it cost the company an average of $45 per case. (Broader 
surveys of executives put the cost at $200 per case.) "The 
accommodations are typically quite commonsensical," Blanck said.

A job for Michael Epstein

Michael Epstein, 45, works as a grocery clerk for Giant 
supermarkets in Maryland's Washington suburbs. Epstein suffers from 
a severe speech impediment and major depression.

Giant lets him schedule his hours so he can make regular doctor 
appointments. When Epstein started, the company allowed him the help 
of a job coach from St. Luke's House, a center for people with 
mental disabilities.

Epstein said learning how many items to put in a grocery bag was 
hard, but he hasn't been written up for any problems on the job. "I 
like meeting the public," he said.

If it wasn't for the disabilities law, "I might not get a job,"
Epstein said.

Do's and don'ts the EEOC recommended

Medications: Employers should try to schedule breaks so workers 
with mental illnesses can take their prescriptions, but a company 
should not assume the role of monitoring whether medicines are taken. 
New drugs have made it much easier to control such illnesses as 
schizophrenia.



Environment; Employers should consider accommodations such as 
partitions or quiet space for workers who have trouble 
concentrating, or allow them to listen to music on a personal 
stereo, if practical. Dress codes should not be rigidly enforced for 
workers who don't come into contact with customers.
Supervision: Employers should consider switching a worker's 

supervisor to alleviate a personality clash, designating a "job 
coach" for a worker, or allowing an outside volunteer to help.
Medical information: If a worker claims a mental disability, 

employers can ask for medical documentation or ask the employee to 
have an examination. But employers cannot ask about ment^ illness 

on job applications. Questions about mental illness are permitted in 
a pre-employment physical, only if asked of all new workers. Medical 
information must be kept strictly confidential.
Knight-Ridder News Services
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WASHINGTON (AP) - Six months ago, Glenn Kennington hired a 
man to bus tables at the upscale restaurant he manages in suburban 
Washington.

The man's psychiatric disability didn't bode well for contact 
with customers, so he was assigned to dish washing. That job proved 
too stressful, so Kennington switched him to scrubbing pots and 

pans.
"He's in his own work area. There are no breakables. It's just 

labor. He's found some success there," said Kennington, the general 
manager of Shelly's Woodroast in Rockville, Md.

Mental health advocates hope new federal rules will encourage 
more employers like Kennington to hire people with psychiatric 
disabilities and accommodate their conditions. But company 
personnel directors say that although the guidelines are a good 
first step, they leave many questions unanswered.

The 38 pages of guidelines were issued March 25 by the Equal 
Employment Opportunity Commission, which wants to make it clear 
that the Americans with Disabilities Act covers people with mental 
disabilities - such as manic depression, anxiety disorders and 
schizophrenia -- as well as those with physical impairments.

Mental health experts say the EEOC guidelines give employers 
practical answers to questions like "When can employers legally ask 
about a psychiatric disability?" or "How far do employers need to 
go in accommodating these employees?"

But, although happy to receive some direction on this often 
tight-lipped subject, personnel directors say some of the advice is 
confusing and appears to conflict with other laws.

The guidelines say employers do not have to accept less Sum 
workers with psychiatric disabilities, but might be required, for 
example, to change work hours for employees on medication, erect 
cubicles around employees who have trouble concentrating, or let 
workers wear earphones to block noise.



Ronald Honberg, the director of legal affairs for the National 
Alliance for the Mentally 111, says only 10 percent to 15 percent 
of people with mental illnesses have jobs.

It has been illegal for several years for employers to ask job 
applicants about their mental histories. But Honberg says companies 
have been slow to stop the practice because they falsely assume 
these applicants will miss work, be violent or not be able to 
handle any stress on the job.

While he emphasizes that the majority of mentally ill people are 
not violent, Honberg says the guidelines do make it clear that if a 
person legitimately poses a threat to the health and safety of 
other employees, an employer can let the worker go.

Michael Lotito, counsel to the Society for Human Resource 
Management, which represents more than 80,000 company personnel 
directors, says the guidelines are not that clear and also are not 
easily reconciled with other federal laws, such as the Family and 
Medical Leave Act.

For instance, when and what employers may ask about why leave is 
needed and the paperwork required can differ depending on whether 
disability or family and medical leave rules are followed.
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Recognizing Rights of Mentally Disabled
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A fter Michael L. Keller sUrted receiving medical treat-
l\ ment for manic depression, he asked his longtime 

employer for an adjustment in his work routine. He 
sought a switch from his rotating schedule as a lab technician, 
regularly flipping between day shifts and night shifts, to work­
ing days only.

Eh'en though the request was based on his doctor’s opinion
that he needed a regular sleep­
ing pattern, Keller was turned 

_ down. And soon afterward, in
^ October 1992, he was fired.

# "1 totally flabbergasted,”
■ ■ / % said Keller, now 48. He said he
■ ■ couldn’t believe that his former.

^ employer, a Union Carbide 
^ chemical plant in Louisiana,

■ ’’would do something like this”
to him. “They said they would 
work with me,” he said.

Thanks to a lawsuit filed by federal authoriUes under the 
Americans With DisabiliUes Act, last year Keller won a private 
financial settlement said by sources familiar with the case to 
exceed $100,000. The company, which employed Keller for 14 
years, declined to comment

Meanwhile, though, thouswds of other people with mental 
disorders claim they face discrimination In the workplace 
because of fteir disabilities. And employers have continued to 
wonder ateut their responsibilities in such situations ever since 
the ADA, as the landmark disabilities act is known, took effect 
in the American worlq>lace in 1992.

Please see DISABILITY, B6

9

Disability Claims
Since the Americans With Disabilities Act took effect 
in U.S. workplaces in July 1992, the second most com­
mon type of job discrimination under the law has been 
bias tied to emotional or psychiatric impairments.
Some emerts believe these claims will increase now 
that the U.S. Equal Employment Opportunity Commis­
sion has issued workplace guidelines for psychiatric 
disabilities. Of the 72,687 claims from July 26,1992, to 
Sept 30,1996, these disabilities were most often cited:

Percent
Impairment Clalma of total*
Back 13,243 18.2%
Emotional/psychiatric • 9,216 12.7
Neurological 8,201 11.3
Extremities 6,562 9.0
Heart 3,003 4.1
Diabetes 2,605 3.6
Substance abuse 2,437 3.3
Hearing 2,094 2.9
Vision 1,911 2.6
Blood disorders (including HIV) ■ 1,883 2.6
Cancer 1,706 2.3
Asthma 1,266 1.7
•Note: Minbcn do not add to 100 pmtM teceuM additianel GCMCwtet era not Ued.
Seace:EduilEinplO)Hii»mOtipO!UinayOon»ntmon
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DISABILITY: Dealing With Emplo
fnm BS more "nwjor life eeUvlUee" of an

SSlaSrIs: S52»-te«lines for applying the ADA In
payehlatrlcjlaabimy casea.

provide employees with written 
commenu If they can’t follow oral 
InatrucUons.

Q: Can employers discipline 
workers with psychiatric dlsablll- 
Ues If their misconduct alems from 
a disability?

A: Yes. If the offending action by

the dress code and courtesy rules 
are not significant to the Job. Con­
sequently. If the warehouse 
employee’s work performance has 
not suffered and the

MSKSl,"5as
offensive conduct Is linked to a 

psychiatric disability, the worker 
should be given some leeway and 
"rigid application" of discipline

can follow to try to avoid cosuy sproire men-.

putn wlU remain a Mg problem •, era might provide?
even with the guidelines. A, The guidelines call for

p^cal dlsabOltles. For InsUncft workplace such as setting up rwm 
. mployers are required to pr^ --------------

—--------------*->— mabJMMMflMMtmtl/MUl** ffftP

Although courts are not bound by them, the U.S. Equal 
Employment Opportunity Commission guidelines often 
Influence Judges* decisions. They also help employers 

avoid costly litigation.

Suble ae^modatioM'* for 
workers wllh psychUlrIc or physi­
cal dIsablllUes unless such mea­
sures would “Impose an undue 
hardship'' 00 the employer.

wvribbftmw oatvas mm -rdividers or other types of sound­
proofing to help workers who have 
problems maintaining their 
concentration.

Accommodations also Include 
scheduling changes such as al ow- 
bur an employee to start work later
aj«w« Amrn mm MWWMtIclInff «vtn UflfUlId

they suffer from mentol or phy^l 
disorders.

Here are some of Uie key potato 
ral^ by the new guMellnes:

UWl mum r-j —•atrle disabilities cause extreme 
groggtaess and lack of concenUa- 
Uon In the morning. In Keller a 
case, he found that he could not 
sleep well when he worked long 
night shifts once he started taking 
llUilum for his manic depresalon. 

OOicr optlona Include providing a

call for discipline If someone else 
did It For example. If an employee 
steals money from the company, 
that worker can be fired or other­
wise disciplined Just as any other 
employee would.

On the other hand, the EEOC 
guidelines cite the hypothetical 
example of an employee wllh a 
psychiatric disability who works In
^ MiBMKMiaA mfirl HaM flA fOfltilCt

co-worker that he would find a gun 
and "get his supervisor If he tries 
anything again." The EEOC says 
that worker poses a direct threat 

• among other reasons, because of his 
past overt acts, the failure of medi­
cal treatment to curb hh violent 
behavior and Uie short amount of 
time since he was fired.

On the other hand, an employee 
who has attempted suicide Is not 

considered a direct threat If some- , 
one attempts suicide but then
receives medical care and la said by
a doctor to be able to safely return 
to work, there Is no Justification to 
bar the employee.

Q] What problems do eriUcs see 
with the ADA guidelines?

Al Some management lawyers 
believe the law and the guidelines 
are Impractical and will 1^ to 
even more costly litigation. Chris­
topher G. Bell, a management law-

laa bllMHAmnAllA Affwl Afl Alltnorlt*

which has to be dealt with In the 
workplace?"

_*__*------------------ * -tetwem'connictlng reqiHremento 
to accommodate workers withto aCCOmmoOBlB woraer* wiw.mental disorders while mslntolnlng 
confMenUallty about their condi­
tions. And they say that at a time 
when the economy demands an 
Increasing amount of teamwOTk. 
employees will rwlst collabmttaig 
with co-workers regarded as 
antisocial

Advocates for the mentally dls-

been unfulfilled because of the 
narrow way that Judges and 
employers have Interpreted the
law.

r\ What Is a psychiatric disabnity 
VC under the ADA?

should be waivcil.
Q: When can an employer refuse 

to hire aomeone based on the 
person’s htelory of violence?

A: Employers can reject Job 
applicants who pose a "direct 
threat" to themselves or others at
work. Employers have to be able to _  .......... .

.................. psychlatricallydisabled
psychiatric disability who works In threal "U’a very difficult when you’rerwarehouse and has no contact Job talking about a mental Impairment
with customers and little contact down on or disorder to determine whether

.................... Ks.'SiJtS'tiSl.'J’SS:
rir.ri?!^r.iX;SS:cal worker was 1 lr«l after telling a legitimate, serious mental disonler

"There's still a tremendous

ississawMSaMSwcIH^Hallh 
yer In Minneapolis and an authority Advocacy Services Inc., a nonprofit
on the ADA. worries that the ,,,u interest law firm based In
___rnmmm lllA HaAF Cap r________________ Se0wM «KA1l0h thA
guidelines open the door for [JJ, Angeles. "Even though the 
employees who simply don t gel ^^DA Is clear and these guMItaes 
along well wllh co-workers to hunt ,fe even clearer •.. It’s still com- 
for doctors who can declare them ~*“are even clearer... u ■ monplace that a person with a ps^

ffijuasgraKKai
with other employees. It also 
assumes that this employee has 
been coming to work looking 
Increasingly disheveled and acting 
increasingly rudely toward co- 
workers. In violallon of company 
rules. In such a case, the EEOC says

Until now. "disability the
ADA.h»s_«Hnetoine|mphy.to«l

added. . forward.'
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Dealing With Mental Disability
By Leigh Rivenbarfc
Federal Tanes Staff Writer

The usually reliable warehouse 
worker shows up one morning in 
tom, dirty clothes. He sometimes 
yells at co-workers while he loads 
boxes onto pallets.

The chan^ persist, and the su­
pervisor prepares to discipline the 
man. Workplace policy says em­
ployees must dress neatly and 
treat co-workers courteously.

Then the worker tells the super­
visor that his doctor diagnosed him 
as depressed and that tiie depres­
sion made him stop taking care of 
himself and start lashing out at 
others. He’s started taking medica­
tion and wants another chance.

The man is asking for accommo­
dation for a psychiatric illness, and 
according to the Equal Employ­
ment Opportunity Commission’s 
new guidelines, the supervisor 
must accommodate him.

The guidelines, apply to federal 
agencies under the 1973 Rehabili­
tation Act, according to EEOC.

“The federal government has 
done over the years a fairly good job 
of providing jobs to disabled em­
ployees, induing people with men­
tal disabilities,” said Ronald Hon- 
berg, legal affairs director of the

F.Y.I.
The EEOC guidelines, pul> 
lished March 25, are available 
by calling:

(800] 669-3362

National Alliance for the Mentally 
111. “It shouldn’t be too hard for 
agencies to meet these standards.” 

Psychiatric disabilities can in­
clude depression, manic depression, 
anxiety disorders such as post-trau­
matic stress disorder, schizophrenia 
and personality disorders.

Employers can discipline mentally 
disabled workers for conduct viola­
tions stemming from their disabili­
ties, but only if the violation breaks 
a standard tiiat is job-related.

For example, if an employee 
steals money and then blames the 
theft on a mental disability, the 
employer still could discipline him. 
The prohibition against employee 
theft is job-related and necessary 
to business, EEOC said.

But the warehouse worker who 
arrived disheveled and was rude 
for a few days should get a break.

The policies mandating tidiness 
and courtesy are not directly relat­
ed to his job of moving boxes.

A manager who knows about an 
employee’s psychiatric disability 
caimot disclose any information 
about that disability. Privacy laws 
make such disclosures iUegaL

Accommodation for a psychiatric 
disability may include -physical 
changes, such as giving the em­
ployee barriers like partitions to 
screen out distracting movements.

Accommodation can also extend 
to changing policies. For example, 
in a workplace where employees 
are not allowed to have drinks at 
their work stations, the employer 
might permit an employee to keep 
drinks handy because dry mouth is 
a side effect of medication.

Supervisors might also need to 
adjust their methods, according to 
EEOC.

An employee whose disability 
limits concentration may need 
more daily guidance and feedback 
from supervisors.

EEOC said reassignment to an­
other job must be considered a rea­
sonable accommodation when the 
present job “would cause undue 
hardship or would not be possible” 
for the disabled worker.



vn eOf\A^ |g. Aq?
s o c 1 i; I' Y

m U lil , ■ HRENEW0ZNY.40.IS

^ i l 11 i 1 H
n m I I I I T feSI

ADJUSTMENT/
How far should employers go to 

help someone with a psychiatric 

illness stay on the job?

f/

RENE WOZNY. 4O. IS AN ATTORNEY FOR 
the Maryland Department of Assess­
ments and Taxation in Baltimore. 
She is fortunate enough to hare 
found work she enjoys, but eveiy so 
often she gets derailed by chronic 
major depression, a mental illness 

that can cause a loss of self-esteem, an in­
ability to concentrate and a negative out­
look on life. Wozny has been troubled 
the disease for as long as she can remem­
ber. Last year she learned of an experi­
mental program for depression run by the 
NationaJ Institute of Mental Health, but in 
order to participate, she needed to airire 
at work an hour or two late every day for a 
month. She and her supervisor struck a 
deal: she would make up the lost time at 
the end of each day. “It’s the first time I’re 
had a boss who is understanding about this 
kind of thing,” Wozny says.

The path to such enlightenment, 
though, is never easy—and most employen 
need some clear road markers along the 
way. Although the Americans with Disa­
bilities Act of 1990 specifically prohibits 
any employer with 15 or more workers 
firom discriminating against employees 
with mental or physical impairments, many 
managers have been quicker to install 
wheelchair ramps than to offer the kind of 
flexibility Wozny’s boss did. That is why in 
March the Equal Employment Opportuni­
ty Commission issued guidelines to help 
employers navigate the fuzzy, sometimes 
unquantifiable arena of mental illness in 
the workplace. The guidelines, addressing 
recent case law, explain how emploren 
should attempt to accommodate mental 
disabilities that don’t directly compromise a 
worker’s qualifications for the job.

Given Uiat 1 in 10 Americans is likely to 
suffer from a diagnosable mental illness 
during the year, tile stakes for employers 
are potenthJIy enormous. Although the

fOUR SCENARIOS

1

? roaaooaWeI However, warn
* accommodaftai
i the employer mayyfctorreMonebledociniieiititloa

omptoyee's dlsabilHy ^p-_“"»luneHoiiaIOmlfa«oiit.» [
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guidelines do not have any legal force un­
der the law, refosing to follow them can be 
risky. The courts often look to the EEOC’s 
analysis when ruling in discrimination law­
suits. So for, nearly 13% of all eeoc com­
plaints under the disabilities taw have in­
volved mental illness, though some experts 
feel this number is leveling off. In a 
TTme/cnn poll last week, 62% said they 
believe employers should accommodate 
mental impairments.

But what worries employers, especially 
small-business owners without human- 
resources departments or staff attorneys, is 
that one worker’s run-of-the-mill bad atti­
tude may be another’s debilitating schizo­
phrenia. “This is ftaught with undesirable 
pitfolls,” says Don Livingston, a Washington 
lawyer who is former general counsel at the 
EEOC. "It calls on employers to make 
enigmatic distinc­
tions between per­
sonality traits and 
personality disor­
ders. Mental-health 
professionals often ; 
find this an impossi- i 
ble task, and now it’s ^ 
being put before focto- 
ry supervisors.” Henry 
Savedi, an attorney at 
Foster Higgins, wfaidi ' 
represents leading cor­
porations in employ­
ment disputes, is con­
cerned th^ traits such as 
duonic lateness or poor 
judgment may be linked 
to p^ological impairment Says Savedu 
'Employers are going to fiace the issue: How 
mudi special treatment do they have to give 
to Aw poor performers?” This question, he 
ays, “is going to lead to endless htigation.*

That particular aiudety, Aou^ may 
be overblown-and hei^tened by Ae 
scare tactics of some attorneys advertising 
eiT’cnsive disabilities-law training semi­
nars for business owners. The wave of pub­
licity surrounding Ae guiddines may oer-

«IgnHlcaiil»y

SSSf—

tainly give people new ideas about suing, 
and tiim always be Ae occasional sur­
prising decision. Two years ago, for in­
stance, a sever^ depressed attorn^ vAo 
worked for Ae San Fhandsoo utility Fadf- 
ic Gas & Electric asked for Aorter work 
wedcs and a transfer to a more undcnr- 
standing supervisor. According to Ae em- 
plctyee’s lawyer, he filed suit when Ae 
company refosed, and talks broke down 
over Ae plaintiff’s request for positive eval­
uations Aould Ae company tdrire him. A 
court-appointed arbitrator ordered Ae 
utility to pay $L1 million to Ae plaintiff. 
(Federal law limits awards to $50,000 for 
an employee in a company of 100 or fewer 
and $300,000 for a company of 500 or 
more, as well as money for back pay and le­
gal fees.) “It was a wacky decision,” says 
PGdcE lawyer KenneA Yang, yet be ac- 
knowiedges that Ae law has not caused Ae 
company any “undue hardship.”

“The hype around Ae guidelines re­
minds me of Ae hype when Ae law was 
passed,” says Lia Shigemura, Arector of 
Affirmative Action, Equal Employment 
arid Diversity at PG&E. “Companies 
feared Aat busloads of Asabled people 
were going to beat down Ae walls seeking 
employment. It was not Ae case. What 
happened was Aat existing employees 
sou^t accommodations.” And Ais a key 
point: Aere is already a lot of mental dis­
ability in Ae workplace. The ada’s goal is 

to remove Ae stigma of 
talking about it and 
coping wi A it “Ideally, 
if you are an employer 
and you try to use this 
guidance for problem 
solving, you are going 
to avoid litigation most 
of Ae time,” says Gary 
Phelan, Ae co-chair­
man of Ae disability- 
rights committee of 
Ae National Em­
ployment Lawyer’s 
Association.

Unlike such 
capital-intensive al­
terations as in­
stalling ramps or 

lowering drinking fountains, accommo­
dating Ae mentally ffi in fimt ofi^ requires 
little more than an attitude adjustment 
The Sears, Roebuck 1996 Work Force re­
port showed tiut Ae average cost to Ae 
company for sudi accommoAdion in 1993- 
95 was zero. Employees wiA a learning 
disability were permitted to work at a slow­
er pace; Aose wiA mental iOness were of­
fer^ Aorter shifts, lower-stress duties or 
flexible work hours. AocorAng to sAAes 
conducted by Ae Matrix Researdi Insti­

tute in Philadelphia, which specializes in 
mental-healA disorders, Ae majority of 
accommodations cost less than $500 per 
affected worker-significantly less than it 
costs to replace a worker.

Thanks in great part to new meAca- 
tions, “substantially more of Aese people 
can get back into competitive employ­
ment-real jobs in integrated settings for 
regular wages-than we had expected,” 
says Robert Drake, a ptychiatrist at Dart- 
mouA University, who has hured several 
seriously disabled people to work in his re­
search laboratory. “The job seems to be a

diy mouA, a alde-eW^

modifying KapoHda*-

structuring activity that is actually quite 
helpfiiL” Drake’s chief interviewer had 
been hospitalized for manic depression 
more than 20 times before coming to work 
for him. CaAerine Durette, who runs a 
cleaning business in Manchester, N.H., 
hires people referred to her by a local 
mental-h^A center-people whose A- 
ments range from schizophrema to obses­
sive-compulsive disorder. “Th^ are all on 
meds,” Ae says. “If I feel someone is hav­
ing an off day or seems out of character, I 
call Ae center. It may not be anything. You 
and I have off days.”

In general, Aough, “it is true that em­
ployers would prefer not to deal wi A men­
tal illness—just like Aqr would prefer not to 
deal wiA child care,” says Laura Mancuso, 
whose firm, Ae Co^ct Management In- 
AAte, helps mediate disabilities-law con­
flicts in Ae workplace. Kay Redfield Jami­
son, a professor mpsyduAy at Ae Johns 
Hopkins meAcalschodl, who wrote An Un­
quiet Mind about her own manic-depres­
sion, notes, “One of Ae net efiects (ff dis- 
aimirution is that people go undergroimd 
wiA Aese illnesses and do not get treated.” 
That can end up costing Aeir employers a 
lotmore. —Waportad fty Ann IMicfcnian/
WeMngloa, Vmern DemOmme Yotk and 
INaigot HomMowar/LM Ai«afoa

TIME, MAY 19.1997
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MONEYUNEA QUICK READ ON THE TOP MONEY NEWS OF THE DAY

r'"WorkUSA.com
An e-mail/fax forum on workplace

Should workers with mental illness get the 
same acxiommodation in the workplace as those 
with physical disabilities? The law says yes. The 
Equal Opportunity Employment Commission re­
cently issued guidelines for employers. But critics 
say employers are saddled with a complex law 
and are often stuck with disruptive employees. 
What do you think? How should mental illness be 
handled in the workplace? Send us your com­
ments. By e-mail: money@usatoday.com By 
fax: 1-800-242-4595. Survey results and selected 
responses will appear in Wor1cUSA.com, Mon­
ey’s workplace column. Please include your 
name and a daytime phone number.
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Barriers
In 1990 Congr(^ dearly soughtiq 

eradicate employment discsiminatioit 
against people with mental, as well as 
physical disabilities. «dien it passed 
the Americans with Disabilities Act 
(ADA). Although thousands of people 
with psychiatric disabilities are work- 

; ing successfully in a variety of jobs in 
this country, many more are denied 
employment opportunities because of 
myths, fears and stereotypes. These 
barriers of attitude often exdud^' 
qualified candidates from being con­
sidered for a job, and they keep pep- 
pie with mental disabilities from lead­
ing productive lives.

Recently, the Equal Employment 
Opportunity Commission (EEOC)'

■ published policy guidance to explain 
to private employers how they can- 
comply with the ADA’s requirements. ‘ 
Like the ADA itself, the EEOC’s poli-: 
cy guidance recognizes both the 
rights of people with psychiatric disa­
bilities to be free from discrimination 
in the workplace and the legitimate 
concerns of businesses that are trying 
to comply with the law. .. ."

Unfortunately, the reaction .of.' 
some in the business community, to 
these guidelines makes it dear that 
the battle against the stigma associat­
ed with mental illne^ has not yef 
been won. Given that one in 
American families is affected by"a( 
mental illness, this is disturbing.

Contrary to reports, EEOC’s guUe 
does not require that employers give - 
special treatment to people with psy-.- 
chiatric disabiliUes. Rather, th(j; 
EEOC and the ADA require employ;'^, 
ers to do for employees with psychiafe 
.lie disabilities what they must do fm 

. employees, with physical disabilities 
'' mak6 reasonable accommodation 

■ that will enable such employees to'da 
thelfjobs.^ V ■- 

Many employees' with psydiiatric" 
disabilities are now working success-. 
fully. arithoot any accommodations: < 

: Others require accommodations that

are relatively inexpensive and easy to 
,■ provide. 'The ADA even provides em- 

ployers.. -ardefense-r-’^ndue hard­
ship”—whenmaking an accommoda- 

' tion proves too difficult or too 
expensive.

Let’s be dear. AsT understand the 
rules, the ADA requires that an em­
ployee who wants to be accommodat­
ed .because of his or her psychiatric 

r diMl^ty must show that he or she 
' ffdls wi^ the legal definition of the 

term ’’disability.” That employee must 
demonsttate "to the employer—with 

. /documentiition^that he .or she hu a 
disability that substantially limits one - 

iv pr more major life actiyities.
..;. i Essentially, the .employee must.. 

have a serious, definable mental ill- .^ 
ness. Of course, even then, the em- '

■ pfoyee is hbt'entitied to be excused 
firbm'i^leVaht standards of conduct or ' 
from job performance standards. This ■' 
is simply an issue of equality for-/ 
people with mental and physical disa-.-. 
bilities.; ,

This guidance also reminds employ-.., 
ers that the ADA applies to all people ^ 
mth disabilities, not just those with / 
physical disabilities. Eliminating sUg-l:; 
ma and reducing stereotypes takes'’d't 
longtime.

Every time a person with a disabflP’^' 
ty is able to obtain and keep a goed*v 
job, we’re making progress. Encoucrii 
aging those who can work to woj34.) 
helps all of us because our nation, 
can’t afford to waste the talents jof 
anyone. Employers will be better 
served by familiarizing themselvea'* 
with the guidance and treating wi^''*' 
dignity and respect employees wWl“' 
psychiatric disabilities who request^' 
reasonable accommodations. Not only i> - 
is it degrading to the principles of,. 
America to reinforce outdated myths, . 
fears and stereotypes, it against our 
national interest to undervalue any 
individual. ’

■

The writer, the vice president’s wife, . 
is an adviser on mental health poluy -- 
to the president
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if Mentally 111 Needn’t Make Workplace Inefficient
To the Editor:

Guidelines by the Equal Employ­
ment Opportunity Commission for 
workplace accommodation to psy- 
chiatrically disabled employees are 
long overdue (front page, ^ril 30). 
However, implementotlon requires 
that the employee assume some re­
sponsibility. In acute phases of ill­
ness the ability to thii^ learn, rea­
son, judge and otherwise function 
menUdly can be impaired. In order 
to sustain employment, people with 
these disabilities must come to un­
derstand their condition and learn to

recognize signals that an acute epi­
sode is imminent

While studies have claimed that 
some psychiatric patients can 
emerge from an illness without inter­
vention, a person seeking employ­
ment cannot take the chance that he 
or she belongs to that group. The 
need to limit the duration of an epi­
sode requires willingness to accept 
treatment and to come to terms with 
the possibility that it may have to 
continue for many years.

Mental illness, if managed, should 
not compromise productivity in the

Excluded Disabilities
To the Editor:

“Breaks for Mental Illness: Just 
What the Government Ordered" 
(Week in Review, May 4) suggests 
that the “sex addict,” “sadist,” 
“voyeur” and “peeping Tom” em­
ployee might be particularly prob­
lematic for an unsuspecting employ­
er to accommodate. In fact, the 
Americans With Disabilities Act ex­
plicitly excludes such disabilities 
from coverage. Mary Giliberti 

Staff Attorney, Barelon Center 
for Mental Health Law 

Washington, May 5.1997 
•

Depression’s Realities
To the Editor:

Thank you, Pete Harnisch and 
Frank Rich, for bringing out in the 
open once again the realities of 
someone suffering from clinical de­
pression (“Hamlsch's Perfect 
Pitch,” column. May 1). I felt as if I 
was “coming out of the closet” when 
1 began to admit to friends and co­
workers that I was clinically de­
pressed.

From the stigma in the workplace 
to the odd looks one receives from 
friends who do not understand, this 
experience is never easy. Medical 
treatment, a supportive family and a 
fair employer have helped me to 
begin to Uve a life I never thought 
possible. Now, if only medical Insur: 
ance companies could see the bigger 
picture. Pamela A. Beeutz

Cranford, N.J., May 1,1997

4tbi
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workplace. And for the person suffer­
ing from a psychiatric condition, sat­
isfying employment can itself con­
tribute to the healing process, pro­
viding the additional benefit of cut­
ting the costs of treating mental ill­
ness. INGEBORG OPPENHEIMER 

Yonkere, April 30,1997 
The writer is a clinical social worker.

•
Open-Ended Program
To the Editor:

Your April 30 front-page article 
“Employers Told to Accommodate 
the Mentally 111” Ulustrates the out­
rageous results of the Americans 
With Disabilities Act of 1990. Thanks 
to that vaguely worded, open-ended 
(but nice-sounding) entitlement pro­
gram, virtually any negative, anti­
social or unproductive behavior that 
an employee engages in is now cate­
gorized by the Government as a “dis­
ability,” and therefore a protected 
activity. Steve Feinberg

Brooklyn, May 1,1997

Corporate Cooperation
To the Editor:

Despite the advances made in edu­
cating the public and policy makers 
about mental illness, some of the 
responses by business interests not­
ed in your article illustrate that there 
is work to do (front page, April 30).

Instead of decrying guidelines that 
ban discrimination against people 
with mental health needs, enlight­
ened corporate leaders are moving 
in a different direction. Companies 
like Digital Equipment, BellSouth 
and Conoco are reaching out to work­
ers who have depression and other 
mental disorders. These companies 
then link their employees with treat­
ment through health insurance 
plans.

A 1990 Massachusetts Institute of 
Technology study showed that the 
cost of depression in lost productivi­
ty and absenteeism was $23.8 billion 
annually. Resisting fair considera­
tion for people with mental disorders 
in the workplace actually works 
against the interests of American 
business. Michael M. Faenza 

President and Chief Executive 
National Mental Health Association 

Alexandria, Va., April 2,1997
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"^Safeguards for mentally ill issued
hi How DeWoB

Nam Staff Wntar
'■ Attention. woAerc Don't IhtDk
Ton cm get wmvf wifli ihowl^ 
BP late for work or godtog off 
Jmt by nylog “ay mental mala 
made aw do 1L“

The US Eq[Dal Employnt^Op* 
portnnlty Commission yesterday 
laned gnldellnes to eaployen n 
wuiWng reasonable accommoto 
tloss to workers wltb mental HI*

i_> IVi■;i/:siM:.l/

nass, u reqnireil by Uta Aaarl- 
cans with Disabilities Act 

But it doeant allow Just any 
Und of conduct Iha federal law 
requires employers to aA ea^ey*
ees wbat th^ need to endda 
them to cootlnaa to be* a prodn»

tive empkyee — end if ttie »• 
qnest Is reeionabla to do sob» 
thing about it The goMdlnes n 
Bsntal illness and the wodVlaoe 
say empSoyets may ham to allow
abme time olT from work, Aift 
achedsle«, forgim leteness; ra>
consider essignmrats — even al­
ter physical sniroundlngs'— if 

remedies can leasonaMy cn- 
. able a worka to perform on the 

Joh. I
■ Moreover.emplojrerearej^al- 

lowed to ask at a Job interview if a 
Job candidam baa a histoiy of
mental illness. And tiiey may not

• _.rernse to hire an applicant gnmnda of mental illnesB — un>
. MS. the person dearly would be. i unable to do Job'fnnctiont. Thetis' 
' no different from what the .law 
loquires employers to do to ac­
commodate thoce with physical 
dtsabllitias, experts say.

“Ihe iBf word It y*asonable^“ 
says JQseidi Rogers, deputy exsen- 
tivo diractor of the Mental Hbalth 
Aanclation of Sontheastem Penn­
sylvania. Rogers^ who haa been 
hospitalised for manic depre^ 
Sion, aerved on task forces that 
helped to dralt the ADA end the 
recently issued guidelines.

If e record of lateness disrupts 
■n assembly line because other 
woriWFS cannot begin until every, 
one Is present, an employer la not 
obliged to accept It, Rogers said. 
But If the employee teiild Start • 
few minutes later and still get the 
Job done; the employer wnid 
have to consider adjusting the 
time, he said.'

Pany Block, president of the 
FhlledelpbU r^onal Chapter of 
the Society for Human Reaouroea 
Management, said the EEOC Is not 
requlnng anything new.

«n olflcB adding up numbers ulj 
' day. he said. . .•| was recently told a story 
about e company which wm^ 
big e plant manager. .BloA
ed&ed. “One the cendldatMhed
suffered from manic depression 
end wu Immediately exclud^ 
Irom conslderetion. That would 
be tllegel — end has been megal 
rince ttc ADA was passed."

lawsults. Welcom­
ed the new guidelines.

Gold mys hospltaliation for 
mental Illness carries a stigma 
even when such treatment ip- 
•bles e person to recover quickly.

■But If you have leg problem or 
ero hit on the hwl pid wed • 
week or two In the hospitel, no 
one thinks twice," he said.!
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Work and mental illness
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''THE federal goverumeni took an im- 
" 1 porcant siep forward last week by 

outlining rules for employers regarding 
"workers with mental Illness..
■ ■ It should prove to be a significant vio 

i ■ tory for those employees, 
i '. The rules are new, but the law that 
j backs them up is not The Americans 
I with Disabilities Act became law in 1990.
> ' Previously, It had generally been opplied

only to workers with physical disablUtiesI 
But the Equal Employment Opportunity 
Commission last week sent a clear mes­
sage that the law also applies to workers 
with mental disabilities.

The EEOC specified that workers with 
maladies such as depression, obsessive* 
compulsive disorder, schizophrenia and 
other conditions must be ^nted “rea- 
sonable accommodation" at the work­
place in order to do their jobs. It also 
stipulates that employers. may have to 
allow workers time off or adjust work 
schedules.

__Fortunately, many employers already
’'understand the nature of mental Illness 

and treat workers accordingly. But some 
do not, which is why the government's 

'^protective step necessary.
The guldelinfe are intended as practi-

•V-v: ”
•• x"'- =

T'
I
I

cal Instructions. But in broader terms, 
they will serve as a reminder about the 
unfair stigmas that often accompany 
mental illness.

If a worker suffers from a physical 
impeirrhent, that disability can be easily 
seen and understood. But when ment^ 
illness interferes with a worker's ability 
to do a job. It may not be so easy for 
employers and fellow employees to. re& 
ogi^.

Recent figures show that in a given 
year, 13% of the complaints filed with 
the EEOC are related to mental Illness, 
second only to back problems. Much of 
the public may be surprised by those 
figures, which is why the stand about 
mental illness is so vital

The Americans with Disabilities Act 
has proved to be breakthrough legi^ 
tlon. Former President George Bush, on 
whose watdv the law was enacted, bu. 
rightfully erqpressed pride and satisfac­
tion with Its Impact Now, it is time to let 
this r^tively new law have an efven 
more defined role. Mental illnwg must 
be addressed with fairness and under­
standing by all employera. The EEOC 
gfidelines meet that most impormr 
need. ■
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Fairness for the mentally ill
llie 1990 Americans Wiih Disabilitiefi 

Act recjuires that employen make a 
Veasonahle acoommodatioa* fiv 
employeea with mental as w^ aa 
phyrical diaabilitiet.

^ But the problema tiiat people with 
^ mentalOlneaa&eearanotahi^raadilv 

apparent And those who suffer hum sum 
ilineaeea are often reluctant to discuss the 
problems with their auperviaora.

The Equal Employment Opportunity 
Gominisaion has now issued giudriines 
that not only spell out whatfli Veasonable'' 
but should also encouran a more open 
discussion between em^oyees and 
employers.

TBDSI FACT that during ffie past lour 
yean. 9;216 complaints filed with the 
EEOO — almost 13 peroent of the total 
— alleged discriminatian related to 
psychoTogical problems shows that greater 
mddance is needed for implementing the 
law

Employers are not expected to tolerate 
disn^ve behavior or lower petformanoe 
standards.

But the guidelines givB examples of 
the ifind of e<vnTmnfv^fttininB oonudSTed 
reasonable, such as sdiedoling breaks so 
that workm with mental illneBBee can 
take their preecriptions.

As EEOC Assodato Legal Counsel 
Peggy R. Msstroianni put it, *We try to 
rive some common sense answera to 
ftoquently asked questions.*

A LITTLE FLE JTYcangoa 
long way in hriping people with even 
severe mental illness stay on the job.

Sensibly, the guiddines also set fijrth 
procedures for how employers should 
respond to daims of mentu dlsah^ty 

What's more, the guidelines should 
make employees more oomfbrtable 
seeking aocommodations (hr their mental 
Alness. The emphasis should be m 
woridng out ao^table airangements — 
based on open discussion, instead of 
relying on preconceptions or (ears.

Under these gwdelines. employees 
with mental Aln^ are more likely to get 
the lair shake in the woriq;>laoe that the 
1990 legislation promised.
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In Our Opinion

On the job, the issue is fairness
New gniddinea on psychiatric dbabfl* 

Ities released recently Iqr the U5. Equal 
Employment (^spoTtunity Commisrion 
wmfirm Just how much has changi^ 
orer the last decade.

Tte Americans with Disabilities Act 
requires employeFS to make “reasonable 
adjustments^ not Just for employees ' 
with physical disabilities, but also for 
employ^ whose p^rhiatrle disorders 
“substantially limit... a majw life actlT-
ity."

So a qnaliiled computer programmer 
with an anxiety disrader, like <me who 
uses a wheelchair, can’t be dented em>

' ployment Just because of the disabUity .
— and may even have a right to reason- 

^ able adjustments in the worlqilace.
* But so mnch stigma has been attached 

to people nith mental illness that even 
employers committed to ccHnplylng with 
the 1S90 law have questions. Many 
worry they’ll have?to suffer violent or 
rude employees or keep people who 
cant do the Job, for fear of being sued.

P^rchlatric problems rqjresait 12.7 
percent of the charges of discrimination 
under &e Amertcau with Disabilities 
Act in the last four yean.

Among die many misomceptlona 
abont pqrchlatric disorders is that they 
dont re^ exist—but are ways to ex- 
case dmiacter flaws or gel apedal ^vi- 
kges.

So even people with bnlfghtaied atti- 
tcdes worry about the potential for 
clever eiqdoyea annddlng raponsibil- 
ity for poor job'perfamaiioe through 
Iwgas daiini of mental illiiess.

ine real world described in the EEOC 
gnldellnes ^onld reduce those fears.

A man in a bad mood over breaking up 
with his ^llriend la not disabled and 
doesnt have a license to hilss project

Vloladnu of cmdhct codes — like 
stealing or destroying property—may 
be punished, even if the employee has a 
p^latrlc disability that may have c(»- 
tribnted to the vldation.

Someone who claims a psychiatric dis­
ability may be required to provide docn- 
m»tatlon from a doctor.

At the same time, those with psychiat­
ric disabilities may be entitled to 
changes In schedules or exceptions 
from company policies to help them do 
ttielr Jobs adequately — if they don’t 
cause undue hardship to the company.

For example, a company with a pcdligr 
against cashiers drinking beverages - 
while working might be asked to allow 
an exception lor an employee with bipo­
lar disorder, since the medication he 
takes has a side effect of dry month.

Another suggested that an effijAaiyee 
who was having difficulty maintaining 
focus on projects could be helped by es­
tablishing more regular meetings with a 
supervisor.

If it works the way it is supposed to, 
the employee with the disabfilty gMs to 
ke^ the Jbb and perfom it better; the 
emiteyer keeps a oualificd worker, 
without having to lower standards.

Attitsdes towards mental fUness have 
been transfonned in the last decade. 
The Americaiu with Disabilltlea Act, 
whatever its flaws, partly deserves cred­
it for UuL

The difference these guldeUnds rqire- 
sent is DOdiing short of profon^ for

some people with serious mental illness.
Id the past, th^ were blocked fiom 

proving themselves because potential 
employers rejected them simply because 

. of their illnesses. Some lost jobs when 
thMr psychiatric problems caused them 
to misswork or be late — and they were 
unable to reclaim them when they got 
better.

Now many more have the opportunity 
to show what they can do, to work hard 
and not be dependent on others — 
whldi is an most ever wanted. ■

Cl,P5



Elena Kagan 
05/15/97 10:10:19 AM

Record Type: Record

To: Diana Fortuna/OPD/EOP

cc: Bruce N. Reed/OPD/EOP
Subject: eeoc guidelines

Podesta says the President has expressed some skepticism about the new EEOC guidelines on 
accommodating workers with mental/psychological disabilities. Podesta says this is somewhat sensitive 
because Mrs. Gore has come out publicly in favor of the guidelines. Podesta suggested that we write a 
memo to him (not directly to the President) laying out the situation — what the guidelines do, what the 
process was for issuing them, what is likely to happen now, and whatever else you think appropriate. 
Thanks much. By the way, in case you haven't dealt with the EEOC before. I've always found ellen 
vargas, the general counsel there, to be fairly helpful.



U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, D.C. 20507

May 19, 1997

Dianna Fortuna
Assistant Director for Welfare
Old Executive Office Building
Room 212 Left
17th & G Streets, NW
The White House
Washington, D.C. 20502

Dear Dianna:

I’ve enclosed a package of information on the Commission’s Guidance on the ADA and 

Psychiatric Disabilities. Please feel very free to call on me if I can be of any further assistance.

Sincerely

Ellen J. Vargyas 
Legal Counsel

Enclosures
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Think Your Co-Workers Are Crazy? They Are.
“No other technique for the conduct of life 

attaches the individual so firmlq to rcaliti/ 
as laying emphasis on work; for his work at 
least gives him a secure place in a portion of 
reality, in the human community. ”

Sigmund Freud 
“Civilization and Its Discontents”

Undoubtedly people cause a lot of suf­
fering to themselves and others with their 
personalities, but the world of work is any­
thing but unwelcoming to troubled souls.

There is a place for manic depressives. 
We call these people “management.” and 
harness their search for equiiibrium to the 
generai good with stock options. Politics 
affords a profession for the homeiy narcis-

Business World
By Holman W. Jenkins Jr.

sist. Agoraphobes telecommute. And while 
normally you have to have a brain before 
you can have a personality, let alone a per­
sonality disorder, there always seems to 
be work for commentators.

On first pass, the new guidelines from 
the Equal Employment Opportunity Com­
mission on applying the Americans With 
Disabilities Act to mental illness wouldn’t 
seem to undermine the therapeutic value 
of work.

Apparently the commission believes 
companies go to the trouble and expense of 
hiring workers just to fire them. It sug­
gests they try instead to “accommodate” 
the idiosyncrasies of their workers. Duh. 
Since cavepersons formed the first consor­
tium to hunt the mammoth, organizational 
man has understood you have to work with 
the material at hand.

But the agency would still permit non­
performers to be fired, so aside from ex­
panding the residuum of lawsuits, what’s 
new here?

The world was really hanging on the

agency’s definition of “mental disability.”
Freud broke neuroses into two cate­

gories, transference-phobias, obsessions, 
etc.-and narcissism, what most people 
would see as the tendency to be a jerk. In 
the latter category we find our friends who 
are grandiose, insensitive, ambitious and 
self-pitying.

He considered such folks virtually un­
reachable through psychoanalysis, and 
hoped science might someday help them 
with drugs or surgery. In the meantime, he 
noticed that these personalities are often 
the ones most responsible for driving the 
economy forward.

They correspond roughly to the “per­
sonality disorders” listed in the diagnostic 
manual of the American Psychiatric Asso­
ciation. And a lot of corporate counsels and 
trade associations were wondering if, for 
the purposes of the Americans With Dis­
abilities Act, such conditions were covered.

And there it is: On page 10 of the EEOC 
guidelines, the “ability to interact with 
others” is deemed “a major life activity,” 
and anyone may be eligible who displays 
“consistently high levels of hostility, social 
withdrawal or failure to communicate 
when necessary.”

Half of Corporate America now quali­
fies as mentally disabled, and most of Wall 
Street.

One looks in vain for the problem this 
was meant to solve. Far from extruding 
the mentally ill, companies are already 
spending billions to treat the quirks and 
discontents of their employees. And com­
panies have always bent over backward 
for their top performers, so what has the 
government done for the rest of us?

Whatever problems the emotionally 
troubled were already having at work, 
they can only be made worse by introduc­
ing more paranoia and caginess into the 
litigious workplace. Yet the guidelines con­
sist largely of paranoiac dos and don’ts for 
employers:

Don’t ask a visibly disturbed and failing 
employee if he needs accommodation.

Wait for him to speak up-never mind that 
a disturbed person is usually the last to 
recognize his problem.

Don’t level with co-workers. Fob them 
off with lawyer-drafted phrases about 
“business necessity” and “compliance with 
federal laws." This sounds like just what 
the attorney ordered, but a troubled em­
ployee might be better off having her co­
workers’ understanding and support of the 
drooling, sobbing wreck she has become.

In fact, companies need their employ­
ees, and are naturally inclined to succor 
them. A few years back the magazine Per-

n fatof^pWees'Mwi

sonnel Journal posed the hypothetical case 
of an emotionally unstable employee with 
a known gun mania who made his co-work­
ers nervous. The almost knee-jerk reaction 
of its readership was: You don’t fire the 
guy: you try to help him.

But a shift in tone has been noticeable 
since then. Whereas the literature once fo­
cused on how to motivate the troubled em­
ployee, the subject has become how to 
avoid hiring him-or failing that, how to 
get rid of him without running afoul of 
some judge.

This is a shame, because work works 
for people. It brings them up against the 
needs of others. It acquaints them with the 
workings of the reality principle. It 
teaches them about their own limitations 
and about the importance of domesticating 
their personalities to make themselves tol­
erable to others.

Having dragged the mentally troubled

under the aegis of the disabilities law, 
Washington seems bent on undermining 
the therapeutic benefits of work. Once 
locked into a job, employees can give free 
romp to their worst traits, and expect only 
indulgence. A company would have to be 
crazy to give anyone a chance under these 
circumstances, and lawyers are indeed 
taking over the personnel offices.

At the same time, the law stacks the in­
centives in favor of companies warehous­
ing lost souls, and in favor of individuals 
allowing themselves to be warehoused 
when they might be happier and more suc­
cessful elsewhere.

It’s bad enough that people crank them-. 
selves into these vises out of their own dis­
ordered expectations. We ran a story Fri­
day about a woman who rose quickly 
through the ranks of Duquesne Light, 
landed a top job, but quit and killed herself 
after a series of difficulties. Psychoanalyst 
Manfred Kets de Vries has written about. 
executives who, after decades of dutiful 
corporate ascent, disintegrate upon reach­
ing the top job. Luby’s new CEO killed him- * 
self after one bad quarter.

The market sorts imperfectly, but the 
more diverse and flexible the market, the 
better the chances that people will end up 
finding their places. Jack Welch assures 
us that today’s stock-optioned CEO is on 
the “lunatic fringe” compared to his pre-' 
decessor of yesteryear. (He means in a 
good way.) CEOhood may not be every­
one’s cup of Prozac, but everyone can ap­
preciate that the neurotic activities of our 
business elite throw off a lot of social 
wealth. In turn, somewhere somebody’s 
Alzheimered grandmother can be indulged 
to soak up a lot of GDP rather than being 
left out for the wolves.

Trying to impose rules on this may be. 
insane. The essence of a troubled person-. 
ality is maladaptive rigidity: doing the 
same thing over and over and expecting a 
different result. So when will Washington 
get over believing it can regulate away all, 
the friction of life?
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If an employee claims he has a phobia about rush-hour traffic, 
must he be given shorter work hours? If he says his poor performance 
review aggravated his depression, must his boss toss it out? If he 
is often late for work because he is hung over, must his boss 
accommodate his disability due to alcohol dependence?

You're trying to run a small business. One of your employees has 
been coming in late day after day, holding up other workers who are 
griping to you. When you confront the tardy employee he tells you 
he is taking medication for depression that makes him groggy in the 
mornings and it's too hard for him to make it to work on time.

Suddenly you're standing in the middle of a new regulatory 
minefield with only a sketchy map.

You are now required to consider your employee as disabled and 
entitled to reasonable accommodations on the job, according to new 
guidelines announced last week by the Equal Employment Opportunity 
Commission. You may have to give him more time off, put up with his 
coming in late, change his duties or cut him other kinds of slack.

The intent of the new regulations is to bring mental illness 
into parity with physical handicaps under the Americans with 
Disabilities Act of 1990. Who can fault that?

It's another victory for those who pushed a law through Congress 
last year requiring that, starting Jan. 1, health insurers must use 
the same annual and lifetime reimbursement caps for mental 
illnesses as for physical illnesses. That's fair - and overdue.

But how far must employers now go to accommodate mental illness 
on the job? The answer isn't clear, especially when it's sometimes 
diffieult even to diagnose mental illness or to distinguish it from 
other emotional distress.

An employer can install a ramp and enlarge a bathroom for a 
worker in a wheelchair or add amplification equipment to a phone 
for someone who is hearing-impaired. But what does he do when an



employee says he must have a private, isolated office because he 
has attention deficit disorder and is easily distracted or 
complains that his supervisor increases his level of stress?

How can an employer, or a manager, distinguish between laziness 
and mental disability in every case? Or know whether he can tell a 
worker with a bad attitude to shape up or must instead make 
reasonable accommodations for his behavior because it is caused by 
mental illness?

The EEOC's new guidelines are well-intended, presumably. Mental 
illness does need to be treated with the same level of help and 
understanding as physical illness. Accommodations in the workplace 
can keep many qualified people in their jobs, despite mental 
disabilities. The guidelines say employers don't have to lower 
their job performance standards.

But the EEOC has laid a new burden on employers and opened the 
way for lawsuits from workers who can claim that the reason they 
were fired, or not promoted, was because they were mentally 
disabled, not because they were rude, non-productive, hostile, 
couldn't get along with others or goofed off.

Employers can't ask job applicants if they have ever been 
mentally ill, says the EEOC. If a company orders a prospective 
employee to get a medical exam that includes a psychiatric 
evaluation, it must do the same for all new hires in the same job 
category and it can't turn down the applicant unless it can prove 
that the reason is job-related.

There are some mitigating words in the EEOC's guidelines. 
"Reasonable accommodations," for example, must be made unless they 
impose "undue hardship" on an employer or fellow workers. Among the 
accommodations the EEOC suggests are a sound-proof office, a later 
start on the job, a change in supervisors, a job coach to help with 
performance problems, a flexible work schedule, leaves of absence.

But many questions are still unanswered. If smoking, for 
example, is classified as nicotine dependence and a psychiatric 
disorder, must an employer provide a worker a time and place to 
smoke on demand - because he is mentally disabled?

It's even trickier because, as the EEOC notes, a mentally ill 
person may not be able to tell his boss what kind of special 
accommodations he needs, although that doesn't let the employer off



the hook.

An employer can ask for a written diagnosis from the employee's 
doctor, but must be careful not to violate privacy laws. He must 
keep all psychiatric information confidential. And he can't tell a 
worker's colleagues that he is getting special treatment because he 
is mentally disabled, although he can say the company is "acting 
for legitimate business reasons or in compliance with federal law."

The EEOC is right to try to expand the protections and help of 
the Americans with Disabilities Act to give better coverage to 
those with mental illness. They have always been ignored, 
stigmatized, discriminated against and shortchanged in research, 
treatment, health benefits and job opportunities.

But the new rules, however good their intentions, are going to 
be a major pain for many employers. The definitions of mental 
illness are still too fuzzy and the lines sometimes too indistinct 
between what is genuine disability and what is bad attitude or lack 
of effort on the job or emotional reactions to ordinary stresses 
and disappointments in life.

Employers are going to find it more difficult to screen out 
problem workers before they are hired and harder to deal with them 
once they are on the payroll. More lawsuits are inevitable. Court 
decisions may or may not match EEOC guidelines. And more time and 
effort will have to go into complying with the new rules. It could 
be a major mess.



When
Work

Is
The Cure

By Sally L.Satel

Washington 
After the Equal Employment 

Opportunity Com- 
# % mission recently an- 

nounced that em- 
M ^ ployers had to make 

special accommoda­
tions for mentally ill workers; the 
loudest protests, understandably, 
came from business. The ruling 
could mean that mentally disabled 
workers who feel “stressed” can de­
mand time off. Those who are irrita­
ble, erratic or depressed can expect 
bosses and co-workers to tolerate 
their behavior.

THE NEW YORK TIMES OP-ED SATURDAY. MAY 10. 1997

Job protection 

may hurt the 

mentally ill.

But the main victims in exempting 
mentally ill workers from accepted 
behavioral standards may be those 
workers themselves.

Mental health professionals have al­
ways regarded work as ideal therapy. 
It rewards discipline, responsibility 
and interpersonal skills. But the new 
Federal guidelines extend an invita­
tion to people with personality dis­
orders — those who are manipulative, 
emotionally needy and in poor control 
of anger and impulses — to engage 
their employers in power plays and 
then hide behind their disabilities.

My patients want to fit into society, 
to act and feel “normal,” to be free of 
destructive patterns. This is the ba- 
Isis of their therapy. When they can’t 
(or won’t) conform to social norms, 
bending the rules of the workplace or 
the courtroom or the classroom 
doesn’t solve their problems; it’s 
likely to make them worse. With its 
ruling, the E.E.O.C. is committing 
the occupational equivalent of mal­
practice.

One of my former patients was a 
28-year-old woman diagnosed with 
“borderline personality disorder” 
that manifested itself in a vicious 
temper. She threw things and was 
hostile to people who, she told me, 
“don’t understand my needs.” She 
was clearly too fragile for a normal 
job, but she entered a program spon­
sored by the Easter Seal Society that 
gave her a job coach, and she worked 
in a factory with other similarly su­
pervised women.

My patient’s goal was to get a 
“real” job, and this became the main 
goal of our therapy. We concentrated 
on helping her manage her temper 
and deal with other social situations, 
and she gradually improved. The day 
she got a regular job at aircraft 
assembly factory was one of the 
proudest of her life and marked a 
breakthrough in her treatment.

Her therapy was successful only 
because she had worked hard to de­
serve a real job. It would have been 
disastrous if, when she was still very 
demanding and unruly, she had been 
able to work in a regular office. She’d 
have learned nothing about self-con­
trol, and our therapy would have 
been undermined.

Sending dysfunctional people the 
message that the world — or in this 
case the workplace — revolves 
around them is the last thing they

Sally L. Satel is a psychiatrist and a 
lecturer at Yale's School of Medicine.

need. No competent clinician toler­
ates a patient’s ritual lateness or 
verbal abuse. Ideally, the patients 
will internalize the psychiatrist’s 
“limits,” as my patient did. And in 
the end, the patient is usually grate­
ful that the therapist held the line. 
How else is one to change unless 
compelled to face the consequences 
of one’s actions?

The new guidelines might also lead

incompetent workers to think they 
are good at their jobs. Not even ther­
apists who see self-esteem as the key 
to improvement could applaud that.

Missing this clinical point, mental 
health advocates have been quick to 
defend the new Federal guidelines, 
saying that compliance will be inex­
pensive — no new ramps to build, no 
equipment to buy. But the cost could 
be enormous. We can expect waves

of backlash discrimination as em­
ployers become skittish about hiring 
a class of people they’ll never be able 
to fire. Co-workers’ resentment will 
build as the stereotypical behaviors 
of the mentally ill go unchecked.

The new guidelines are a cruel 
ploy. By underestimating the ability 
of people to improve themselves, the 
Government is giving them every 
reason not to. □
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Mental Illness
New guidelines on employee disabilities 

create conjusion in the workplace
If an employee claims he has a phobia 

about rush-hour traffic, must he be given 
shorter work hours? If she says her poor per­
formance review aggravated her depression, 
must her boss toss it out? If he is oflra late for 
work because he is hung over, must his boss 

accommodate his dis­
ability due to alcohol de­
pendence?

You’re trying to run 
a small business. One of 
your employees has 
been coming in late day 
after day, holding up 
other workers who are 
griping to you. When 
you confront the tardy 
employee, he tells you 
he is taking medication 
for depression that 
makes him groggy in 
the mornings, and it’s 
too hard for him to 
make it to work on time.

Suddenly you’re standing in the middle of 
a new regulatory minefield with only a sketchy 
map.

; You are now required to consider your em­
ployee as disabled and entitled to reasonable 
accommodations on the job, according to new 
guidelines announced last week by the U.S. 
Equal Employment Opportunity Commission. 
You may have to give him more time ofi, put up 
with his coming in late, change his duties or 
cut him other kinds of Sack.

The intent of the new regulations is to bring 
mental illness into parity with physical handi­
caps under the Americans with Disabilities Act 
of 1990. Who can fault that*

It’s another victory for those who pushed a 
; law through Congress last year requiring 
; health insurers to use the same annual and Kfe- 
: time reimbursement caps for mental illnesses 
‘ that they use for physic^ illnesses. That’s fair 

— and overdue.
But how far must employers now go to ao- 

; commodate mental iUness on the job? The an­
swer isn’t clear, especially when if s sometimes 
difficult even to diagnose mental illness or to 
distinguish it from other emotional distress.

An employer can instaU a ranq} and enlarge 
a bathroom for a worker in a wheelch^ or add 
amplification equipment to a phone for some­
one who is hearing-impaired. But what does 
the boss do when an employee says she must

have a private, isolated office because she has 
attention deficit disorder and is easily dis­
tracted, or complains that her supervisor in­
creases her level of stress?

How can an employer, or a manager, dis­
tinguish between laziness and mental disabil­
ity in every case? Or know whether she can 
tell a worker with a bad attitude to shape up or 
must instead make reasonable accommoda­
tions for his behavior because it is caused by 
mental iUness?

The EEOC’s new guidelines are well-in­
tended. Mental illness does need to be treated 
with the same level of help and understanding 
as physical illness. Accommodations in the 
workplace cam keep many qualified people in 
their jobs, despite mental disabilities. The 
guidelines say employers don’t have to lower 
their job performance standards.

The intent of the new 

regulations is to bring 

mental illness into parity 

with physical handicaps 

under the Americans with 

Disabilities Act
But the EEOC has laid a new burden on 

employers and opened the way for lawsuits 
from workers who can claim that the reason 
they were fired or not promoted was that they 
were mentally disabled, not that they were 
rude, nonproductive or hostile, coulffii’t get 
along with others or goofed off

Employers can’t ask job applicants if they 
have ever been mentally iH, says the EEOC. If 
a company orders a prospective employee to 
get a medical exam that includes a psychiatric 
evaluation, it must do the same for all new 
hires in the same job category, and it can’t turn 
down the applicant unless it can prove that the 
reason is jobrelated.

There are some mitigating words in the 
EEOC’s guidelines. “Reasonable accommoda­
tions,” for exanq)le, must be made unless they 
impose “undue hardship" on an employer or 
fellow woricers. Among the accommo^ons 
the EEOC suggests are a soundproof office, a 
later start time, a change in supervisors, a job

MARGARET SCOH/Special to the Free Press

coach to help with performance problems, a 
flexible work schedule and leaves of absence.

But many questions are still unanswered. If 
smoking, for example, is classified as nicotine 
dependence and a psychiatric disorder, must 
an employer provide a worker a time and place 
to smoke on demand — because she is men­
tally disabled?

Ifs even trickier because, as the EEOC 
notes, a mentally ill person may not be able to 
tell his boss what kind of special accommoda­
tions he needs, although that doesn’t let the 
employer off the hook.

An employer can ask for a written diagno­
sis fimm the employee’s doctor but must be 
careful not to violate privacy laws. The boss 
must keep all psychiatric information con­
fidential. And he can’t tell a worker’s col­
leagues that she is getting special treatment 
because she is mentally disabled, although 
he can say the company is “acting for legiti­
mate buriness reasons or in compliance with 
federal law.”

The EEOC is right to try to expand the pro­
tections and help of the Americans with Dis­
abilities Act to give better coverage to those 
with mental ilbess. They have always been ig­
nored, stigmatized, discriminated against and 
shortchanged in research, treatment, health 
benefits and job opportunities.

But the new rules are going to be a major 
pain for many employers, however good their 
intentions. The definitions of mental illness are 
still too fuzzy and the lines sometimes too in­
distinct between what is genuine disability and 
what is bad attitude or lack of effort on the job 
or emotional reactions to ordinary stresses and 
disappointments in life.

Employers are going to find it more diffi­
cult to screen out problem workers before they 
are hired, and harder to deal with them once 
they are on the payroll. More lawsuits are in­
evitable. Court decisions may or may not 
match EEOC guidelines. And more time and 
effort will have to go into compljdng with the 
new rules. It could be a major mess.
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TITLE: Going too far with ADA and phony disabilities
COLUMN: Joseph Perkins
BYLINE: Joseph Perkins
CREDIT: THE SAN DIEGO UNION-TRIBUNE
DATE: 05/09/97
SOURCE: The San Diego Union-Tribune; SDU
CATEGORY: OP ED COLUMN;
(Copyright 1997)

Iwas on the South Lawn of the White House in 1990 when George Bush 
signed the Americans with Disabilities Act, proclaiming "a new era of 
equality" for "our fellow citizens with disabilities." I cheered the 
new law like everyone else.

Seven years later, I see its manifestations.

They dug up the front lawn of the building where I work to triple the 
number of handicap parking spaces. And though the spaces have never 
been close to fully occupied, I nonetheless think it was a good thing 
to do.
The elevator in the building where I work was retrofitted not so long 
ago. Among other things, they lowered the elevator buttons below 
waist level and affixed braille numerals beside them. And though 99 
percent of my co-workers neither use a wheelchair or are blind, I 
think that, too, was a good thing to do.

But even those of us who support the spirit of the ADA, who think it 
is a good thing to reasonably accommodate the special needs of 
competent, qualified disabled Americans, have to be troubled by some 
of the law's unintended consequences.

Indeed, when President Bush proudly affixed his signature to the 
disabled-rights legislation, he hardly could have imagined that of 
all the discrimination complaints filed under the law most have come 
not from Americans who are blind or deaf or those who use 
wheelchairs, but from folk claiming back problems (that's right).

Nor could he have imagined that the definition of disability under 
the law ("a physical or mental impairment that substantially limits 
one or more of life's activities") would be so broadly interpreted as 
to include drug and alcohol abusers.



That brings me to the guidelines issued by the Clinton Equal 
Employment Opportunity Commission last week that specify how 
employers are to acconunodate workers with mental disabilities. In a 
fell swoop, the EEOC has all but guaranteed an explosion of 
discrimination lawsuits by workers claiming all manner of mental 
health problems.
It would be fine if the government had specified the mental illnesses 
covered by the ADA. Many, if not most, mental health experts can 
agree with five — schizophrenia, manic depression, severe 
depression, obsessive-compulsive disorder and generalized anxiety 
disorder.
All are legitimate, diagnosable mental disorders that can be treated 
sufficiently to enable an individual to lead a productive work life.

But the EEOC has placed no limitation whatsoever on what may be 
considered a mental disability. A worker can, for instance, claim a 
"narcissistic personality disorder," the disability from which 
court-martialed Army drill instructor Delmar Simpson purportedly 
suffers.
Or he can claim a "sex addiction," like Michael Kennedy, who found 
himself unable to keep his hands off a 14-year-old baby-sitter.

Exotic conditions

If workers can get some shrink or another to verify that they suffer 
from exotic mental condition or another, then employers are required 
under the EEOC's dictate to make every effort to accommodate them.

So a worker with a narcissistic personality disorder could be 
entitled to a mirrored office where he can admire himself all day.
Or a worker addicted to sex could be entitled to watch pom films
during coffee breaks. The EEOC may dismiss these scenarios as absurd or farfetched, but the 
agency's new mles bring them into the realm of possibility.

Indeed, in its guidelines, the EEOC says an employer may, for 
instance, have to "provide room dividers, partitions or other 
soundproofing or visual barriers between work spaces" for workers who 
have problems concentrating because of a mental condition.

It also advises that employers should be understanding of workers who



are chronically late, who exercise poor judgment or who display 
hostility to the boss or fellow workers because those traits "may be 
linked to mental impairments."

These mandates are not reasonable. They do not merely provide 
workplace equality for our fellow citizens with mental disabilities.

They give the mentally disabled workplace rights that are far above 
those of not only non-disabled workers, but physically disabled 
workers as well.
The ADA is a well-intentioned law that has yielded results that 
neither Congress nor President Bush envisioned in 1990. Even 
supporters of the law, like yours truly, recognize that the 
definition of disability has proven overly broad and that the 
workplace requirements imposed upon employers have become 
increasingly unreasonable.
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X X ' Say you're a buriaesainui who 
has a warehouae wotfcar adraae ctothiag la 
diaheveled Ohd tattered and wfaoaa behav­
ior toward fellow employeeo la nide and 
Nbnjqit. Thie dearly vidatea your oompa- 
iQr’s emph^ bandbodr, which leopiteB 
that workeiB muat be neatly attirad and 
that thdr interaction with follow woricen 
muat be courteoua. So you:

A. Refuse to let him treat your bard 
workers likecrud. You fits ban.

B. Prove your oompassion and enlight­
enment by pving him fair wanting that hia 
conduct neede improveuMat. Yon oCGer to 
pto^de the neoessary counaeling, but warn 
1^ that in all fairness if be doeeo't bdiave 
better, youT fire him.

C. You inquire whether he's nuts, and if 
be is. you keep him arormd, trying to mdce 
amre he'e happy. That nay mean rtumging 
his work sch^ule to aooonunodate his 
‘^pe^ needs” or kp^ing other employ- 
eea out of hia way. You don't fire him, 
because the Kovemment doesn’t let you.

This bdng the *90a, Tm sure you fdcked 
the correct answer C Honest, I didn't 
make this up; this is a an ezaamle cited by 
tlw U.S. .Equal Buqilayment Oppextonity 
Cunmisdon in Its new "poiky gtddance’' 
(isn’t govemnent doubleqMSk grand?) for 
how employsrs, under the Ansiicans With 
Diubilitlea Act, miut huidle worissxa who 
au craz.,, er, mentally ill.

■ With its guidelines on 
mentally ill workers, the 
EEOC is creating yet cawther 
protected class of people.

The short of H is that employers may not 
discriminate against “quahSed” mentally 
91 woricers. That meens that mnployecs, in 
a job interview, cannot ask uduther the 
sppUoent has a history of n«itd iOness, 
induding hospitalization. But once a men­
ially ill person is employed, you must take 
reasonable steps to “sccommodate” him. 
That might mean special working hours, or 
eztra time off. Or special work areas for 
those who hug their oo-worters.

Any cow-orker who wonders why Joe 
Blow is getting specisi, preicrential treat- 
meat must not be told that Joe's got a 
mental problem, or a disorder that legally 
lequires a “reasonable acanamodation." 
All that co-workers may be kdd is that the 
company is “acUrtg for legitimate businsiss 
leascMm or in compliance with federal law.” 
In other words, shut up and go a««y.

Hera, for example, is haw the EBOC

would have you handle a chemical plant., 
worker who sufiezs fmm bipolar disorder. 
.Fonnerly called manic dq>re8Sion, it is 
characterized by bouts of great depreasion 
and periods of mania. Say the worker is 
assigned to rotating day, evening and night 
shifts, creating a prolitem for the taking of 
hie medication. Under the EEOC’a pclicy 
guidance, reassigning him, unlike anyone 
else, to a tingle, steiidy slsft would be a 
“reasonable oocommodatios.”

Bui don’t even think of questioning 
whether it is smart snd safe to have a 
manic depressive working in the explosive 
aettirg of s diemical plunt.

And if you ask the EECX] if it is teiious 
about the rude watdunise worker, it re- 
aponde with a straight fsoethat it was “a 
veuy CBiefiilly crafl^ example.” After all, 
a a^eswoman said, he's "not a greeter at 
Disney Wold.”

You ahnddn’t worry, ebe added, because 
a company is not requhredtocnfoioe these 
rules if it creates an "undue hardship.” 
Yea,reidind a buBineisBpokesra8n,liutQne 
penon'a hardship is another persen’e ma- 
sondhte aocoramodstion. Which means, 
oooe agate, it will take yean of oourt 
dedtioaa to sort It all ont.

So how do you tell the diiference between 
employees who ere botiieadhd, cbronkaily 
late or nasty to co-workers just because 
th^re jerks, from those who are hot­
headed, eta-, becauie they're deranged? 
Hue way: A wodier who wonts to have his 
bad bebaeior protected under the law will,' 
in efiect, have to bring a note fiom hia 
doctor, ceita^ing that he is imhhiged...ir'-

What oil this means is that if you ar^ 
really troahled, your job m l^aBy piofect-~* 
ed. You can stay. But if you aren’t troqtili^ 
enouidt to be a threat to yourself and your 
oo-workeiB, your Job isn’t protected. You 
can {o.La its rush to create legally protected 
dasses of people, WasbingUm has granted 
special ri^te and cmisideiatloDZ to people 
who engage in anti-socia] and destructive 
bahavioT, the sort of o^ta and consider- 
atioBZ the rest of us don’t have.

Makes you wonder about the mental 
health of the folks who made these rules.

Dennis Byrne is a memfeer o/ ike Sun- 
Times etUiorial board. B-nuul: dbyrne- 
@cun tiines.com
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TITLE: IS WORK MAKING YOU CRAZY? ADA HAS YOU COVERED
BYLINE: Bob Wiemer
DATE: 05/08/97
SOURCE: The Sacramento Bee; SBEE
(Copyright 1997)

SICK PEOPLE aren't funny, but some of the rules governing the 
treatment of the mentally ill in the workplace are the very stuff of 
farce. The Equal Employment Opportunity Commission, which 
promulgated those rules last month, is what Tom Wolfe called a "flak 
catcher," an employee or agency that absorbs criticism and even 
vilification so elected officials can avoid political discomfort.

In this case, the EEOC is getting Congress out of a very 
uncomfortable position. The Americans With Disabilities Act of 1990 
is an unwieldy mish-mash of noble sentiments and cynical 
accommodation to the notion that euphemism triumphs over all. Thus, 
under its definitions, no one is crippled or handicapped. There are 
only challenged people. The Americans With Disabilities Act renders 
that nice, but sappy, sentiment into law.

Congress enacted the law because it was easier than facing the 
lobbying tactics of the disabled. Marshaling a mass of twisted 
bodies on gurneys and in wheelchairs is such an effective technique 
that the disabled seldom leave Washington without the law they came 
for. That's why bathroom accommodaCannot distribute vertically tions 
and parking spaces for the handicapped far outnumber the people who 
need them.

In extending this workplace equality to psychotics. Congress 
magisterially declared it law and left the development of regulations 
up to the EEOC, thus letting the commission take the blame for the 
bill drafters' idiocies.

Among the regulations promulgated the other day are these: 
Employers may not ask potential employees if they are mentally ill or 
if they have a history of mental illness. Nor can they ask employees 
who are known to be mentally sick if they have been taking their 
medications. Nonetheless, employers must make a "reasonable 
accommodation" to any acute-stage behavior that might pop up on the 
job. Thus, an employee who is rude to co-workers or comes to work 
looking dirty or disheveled can't be routinely disciplined if he or 
she can convince a therapist that the behavior arises out of any item 
on a constantly expanding list of mental and emotional diseases.

In his short essay "On the Verge of Dementia Praecox," humorist



Robert Benchley feared he was coming down with that malady because 
one of the symptoms is an inability to concentrate. Benchley 
confessed that someone could sit on his chest and shout in his face 
and still not get his attention. Under EEOC regulations, an employer 
would be required to install soundproofing or erect partitions or 
other visual barriers to enhance concentration for someone such as 
Benchley.

WHAT'S MORE, the regulations forbid the employer from disclosing a 
worker's mental problems. So when people who behave strangely are 
getting what seem to be special perks, including soundproofed, 
private work spaces, schedule changes, job coaches or time off, other 
employees are left to take up the slack and wonder about what's going 

on.

The workplace trend toward using independent contractors and 
casual part-timers can only be exacerbated by these regulations.
Where's the fairness in that? And where will the EEOC and the courts 
draw the line on public safety? Will melancholy pilots or bus 
drivers be allowed to work? And if not, what about suicidal 
trailer-truck drivers?
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TITLE: ADA Guidelines Go Too Far
DATE: 05/06/97
SOURCE: The Salt Lake Tribune; SLTR
(Copyright 1997)

When does an employer have the right to take corrective action 
with an employee who becomes agitated by the noise of co-workers, 
shows up late for work or refuses to work with a supervisor?

Possibly never, if Americans With Disabilities Act guidelines, 
released last week by the federal Equal Employment Opportunity 
Commission, are not rewritten.

Because employers could lose power to address job problems like 
those described above, the workplace has just become less equitable 
and reliable.

The irony is that these guidelines were a good idea. The act 
directed employers to make reasonable accommodations for employees 
with disabilities. It left the definition of "reasonable 
accommodations" to the employer and employee. In most cases, that 
seemed to work. But for obvious reasons, employees and employers 
wanted more detail, particularly in the area of mental disability.

What they got was a lot of nonsense.

The accommodations the government now says are reasonable for a 
mentally disabled employee include putting up barriers to isolate 
people readily distracted by noise, reassigning workers to new, less 
troublesome tasks, changing work schedules to better accommodate 
medications and treatments, changing supervisors' management styles 
and more. For example, an employee could be hired for a morning 
shift and then tell an employer his or her mental disability requires 
afternoon work. The change in schedule could be required.

More than management, however, it will be co-workers and mentally 
disabled employees themselves who will pay the price for these 
guidelines. That price will be paid in the form of resentment, 
cynicism and possibly more subtle forms of job discrimination.

As it has done too often, the federal government went too far in 
writing these ADA recommendations, and victims of this excess will be 
the very people the standards were meant to protect. For the good of 
the mentally disabled, the guidelines should be rewritten.



TITLE: EMPLOYING MENTALLY ILL WORRIES BOSSES MANDATE FOR 'PARITY'
TO OTHER
DISABILITIES OPENS UNCHARTED AREA
BYLINE: Sheryl Gay Stolberg 1997, New York Times News Service
DATE: 05/06/97
SOURCE: St. Louis Post-Dispatch; SLMO
(Copyright 1997)

IMAGINE, for a moment, that you are Joe Widgetmaker, chief 
executive of a small, family-owned company. You hire a blind 
person; you install Braille buttons in the elevator.

You hire a paraplegic; you build a ramp and lower the water 
fountain. You do this because you are a nice guy. Not to mention 
that federal law requires it.

But what if your foreman is depressed and sleepless and can't 
show up on time to get the assembly line rolling? What if your 
clerk has obsessive-compulsive disorder and persists in addressing 
the same envelope 100 times?

Should every employer, in the words of Dr. Allan Lans, a New 
York City psychiatrist, be required to offer "a little wheelchair 
access for the mentally ill?"

That is precisely what the Equal Employment Opportunity 
Commission ordered last week, with a clarification of the Americans 
with Disabilities Act of 1990. Business owners, the commission 
declared, may not discriminate against otherwise qualified workers 
with mental illness.

They may not ask job applicants if they have ever been mentally 
ill, and they must take "reasonable steps" to accommodate employees 
with psychiatric or emotional problems.

That could mean anything from a flexible schedule for an 
anxious person to a desk near a window for a person who grows 
depressed with too little light to a quiet work space for a 
schizophrenic.

Underlying this new set of rules is the assumption that 
physical illness and mental illness should be treated as one and 
the same. But can they? Are depression and schizophrenia akin to 
diabetes and deafness? Does a troubled mind heal the way a broken 
leg does?



In the world of psychiatry, this concept is known as parity.
And parity is what advocates for the mentally ill have been trying 
to achieve for years.

Sens. Pete Domenici, R-N.M., and Paul Wellstone, D-Minn., both 
of whom have had mental illness in their families, put the issue 
prominently on the public agenda last year when they introduced a 
law requiring that insurers set the lifetime and annual 
reimbursement caps as high for mental illness as for physical 
illness. Congress adopted the law; it will go into effect Jan. 1.

But the guidance from the Equal Employment Opportunity 
Commission takes parity into some new territory, and there is 
little agreement even among mental health experts about what parity 
truly means.

Experts say certain mental illnesses are no harder to diagnose 
or treat than physical ailments. And the mental illnesses that defy 
easy diagnosis, such as minor depression and adjustment disorders, 
are no trickier than, say, lower back pain - the most frequently 
cited reason for claims filed under the Americans with Disabilities 
Act.

But just how flexible must employers be? The National Institute 
of Mental Health estimates that, in the course of a year, one in 10 
Americans experiences some disability from a diagnosable mental 
illness. Are they all entitled to allowances? Are sex addicts and 
sadists supposed to have their illnesses accorrunodated at work? 
These are deceptively hard questions at a time when every minor tic 
seems to have a diagnostic label.

Fear Of A Backlash

To borrow a phrase from Dr. Peter D. Kramer, a psychiatry 
professor at Brown University and author of "Listening to Prozac," 
this is an era of "diagnostic bracket creep."

Remember when attention deficit disorder was nothing more than 
short attention span? Or when voyeurs - who are now included in the 
Diagnostic and Statistical Manual of Mental Disorders - were simply 
Peeping Toms?

Now nicotine dependence is classified as a psychiatric disorder 
along with alcoholism and other serious drug addictions.



Does that mean that smokers need regularly scheduled breaks? 
Can they sue if their bosses don't permit them?

That is probably not what Congress intended when it passed the 
Americans with Disabilities Act. But there is so much skepticism 
about the new interpretation of the act that some mental health 
advocates fear a backlash against the mentally ill.

Among them is Dr. Kay Redfield Jamison, a psychiatry professor 
at Johns Hopkins University who chronicles her own battle with 
manic-depressive diso rder in her book "An Unquiet Mind."

"Psychiatry," she said, "has brought this on itself in some 
respects by making everything a diagnosis and by being sort of 
absurd, not really making clear-cut distinctions between very 
serious illnesses and things tha t are part of the human condition."

Jamison said that mental health experts have debated about 
whether health insurance coverage should be limited to five major 
mental illnesses - severe depression, schizophrenia, manic 
depression, obsessive-compulsive disorder and generalized anxiety 
disorder. All are extremely debilitating, and all can be diagnosed 
and treated.

Small Businesses Worried

Employers, particularly small-business owners, are terrified. A 
physical disability is easy to spot. But illnesses of the mind are 
much harder to see.

"The potential for abuse is greater for a small-business 
owner," said Mary Reed, spokeswoman for the National Federation of 
Independent Business Owners, which has 600,000 members. "It's more 
obvious and can be proven more readily if someone is deaf or in a 
wheelchair. But if someone has chronic lateness or a pattern of 
hostility, it is more difficult for the small-business owner to 
know that there is a legitimate disability."

Kramer, the author of the Prozac book, scoffs at the threat of 
abuse. The stigma attached to psychiatric disabilities is so 
strong, he said, that sufferers go out of their way to hide their 
illness, not flaunt it. "I don't see people lining up to say, T 
have a mental illness. I need a day off from work.'"

Moreover, there is considerable evidence that people with



mental disabilities, even serious mental illnesses, can work 
productively. Dr. David Drake, a research psychiatrist at Dartmouth 
Medical School, has studied the experiences of more than 1,000 
mentally ill people who work in entry-level jobs and has found that 
they are typically very good employees whose only problems are 
adjusting to the social milieu of the workplace, and not the work 
itself

But there are unanswered questions. Dr. David Mechanic, 
director of the Institute for Health Care Policy and Aging at 
Rutgers University, raises a crucial one: "At what point does the 
need to make accommodations get in the way of productivity?"

That is exactly what Eammon McGeady is wondering. He is 
president of Martin G. Imbach Inc. in Baltimore, a 50-person 
company that builds piers, bridges and other marine construction 
projects. His company, he said, is divided into crews of six 
people; in each crew there is a crane operator.

"Now if that crane operator says to one of my superintendents,
T can't come to work imtil 9 o'clock because I don't like to drive 
in traffic. I have a phobia.' What do I do with the other five 
folks?"

Ultimately, it will be left to the courts to decide, and this 
is what frightens employers the most. Then again, accommodating 
people with mental illness is hardly unprecedented.

Just last week, before the federal guidelines were announced, 
the New York Mets disclosed that a pitcher, Pete Hamisch, would be 
spending time on the disabled list. The reason: depression.

Lans, the New York City psychiatrist, is the director of the 
Mets' employee assistance program. While he would not discuss the 
Hamisch case, citing patient confidentiality, he said this was not 
the first time a major league player had been placed on the 
disabled roster for an emotional problem. And he was jubilant over 
the new guidelines.

"Hooray!" he said cheerily. "The idea that the American 
workplace is this strictly organized, highly functional, extremely 
efficient group of people going about their business is something 
out of'1984.'

"Humans are not like that. Humans are messy; no two are alike.



You can put them all in the same size cubicle, and they do 
different things. Just look at how people decorate their cubicles, 
they all have their own signatures. I'm not advocating the violent 
overthrow of the American workplace, but a little humanism is not a 
bad idea."



TITLE: EEOC: POLITICAL ASYLUM
DATE: 05/05/97
SOURCE: Richmond Times-Dispatch; RCHD
(Copyright 1997)

The government told employers today that they may not 
discriminate against qualified workers with mental illness... and 
must take reasonable steps to accommodate employees with 
psychiatric or emotional problems. The guidance, issued by the 
Equal Employment Opportunity Commission... said (employers) may 
have to allow extra time off from work, alter work schedules or 
assignments, and make physical changes in the workplace as a 
'reasonable accommodation' for employees with mental disabilities.
... Such disabilities may include major depression, bipolar 
disorder (manic depression), schizophrenia, and personality 
disorders...

— The New York Times.
MEMORANDUM

FROM: I.M. "Hugh" Morless, EEOC Director

TO: All employers

RE: Update of the 1997 Guidance Regarding Mentally 111 
Employees

Dear Employer:

As a lawftil employer registered with the Department of Labor, 
you are required by the 1990 Americans with Disabilities Act to 
make reasonable accommodations to employees with disabilities. 
Please be advised the following 1998 Amendments to the ADA have 
been made to update the list of federally recognized disabilities 
(Note “ you are required by law to post these addenda in a 
prominent area of the workplace):

Part I: Addenda. Paranoid psychosis; dementia; criminal 
insanity; catatonia (persistent vegetative state); morbidity 
(death).

Part II; Definitions. (1) Reasonable acconunodation; A 
"reasonable accommodation" is now deemed to be one enabling the 
disabled employee to perform up to the level of an abled employee. 
For instance, in the case of an employee with carpal tunnel



syndrome, this might require the provision of an ergonomic 
keyboard; in the case of an employee suffering from schizophrenic 
delusions and withdrawal from reality, the employer may wish to 
lock all other employees in a reinforced steel cage to guarantee 
their safety.

Part III; Frequently Asked Questions.

Q: I own a small run-dovm hotel on a lonely stretch of highway.
My front desk manager has stashed his dead mother in an upstairs 
room and taken to stabbing female guests with a kitchen knife when 
they're in the shower. Can I terminate this employee?

A: No. Appropriate action in this situation would be to suggest 
counseling for the employee or, should the employee decline 
counseling, to suggest sensitivity training for guests who continue 
to stigmatize such behavior as somehow "wrong" or "disturbed."

Q: As a regional branch manager for the U.S. Postal Service, I 
have a number of employees who have begun brandishing firearms and 
repeatedly muttering, "I see it - coming here - hell-wind - 
black wings — yog-Sothoth save me — the three-lobed burning eye 
— in the House of Cthulhu my father lies dreaming." Should I be 
concerned?

A: No. Obsessive-compulsive fixation on the coming of the Elder 
Gods is recognized by the American Psychiatric Association's 
Diagnostic and Statistical Manual (Fourth Edition) as a chronic 
benign mental disorder; violence by Postal employees ("going 
postal") will be similarly recognized in the Fifth Edition. As 
such, employees exhibiting these traits are protected by federal 
law against discrimination.

Q: One of my employees recently was hit by a bus and killed.
Can she be replaced?

A: Not without cause, and not until the EEOC has approved your 
Form 765(c)(31), Request for Approval of Termination of Terminal 
Employee. Refer to your state equal-employment office for further 
restrictions.
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THE iNSroE STORY
If s just what the govemment ordered
EEOC says businesses must 
aid those with mental disorders
ByStieiytBiiyStDlbeig 
TVAfeipTbHk TTws

Imagine; ior a nuRiicnt, that rou are Joe 
Wi^lgctifttkeiv chide«4^;fti^t ^aH 6m- 
Qy-o«ned conllpBnjflHtt-l^arWtoll ]N!ih<m; 

.younstall^nillehAtoiisjBtheeteya^

You Irire a parapl^ic; you build a ramp 
and lower the water fountain. You do this 
because you arc a nice guy. Not to mention 
thtt federal Uw requires iL 

But what if your foreman is depressed 
and sleepless md can’t showup on time to 
get the assembly line rolling! What if your 
clerk has obsessive-compulsive disorder 
and persists in addressing the same enve-

'J''°ShffievSy
. .Da AllanXans; Ji New York Ciiy*fsy<^a'-

•trist, be required to offer "a little vdiecl- 
chairacccss for the mentally ill”?

That is precisely wlat the Equal 
Employment Opportunity Commission 
ordered last week, with a clarificatum of 
the American Disahilitiet Act of IMOi 
Business owners, the commission 
declared, may not discrimiiiate against oth­
erwise qualified workers with mental ill-
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All disabilitiK tolie trealed as one
Cent) nued from 3k

Thef nay not aslc job applicants 
if they have ever been mentally 
iU, and they must tate "teaton- 
ab1c steps’* to accommodate 
employees with psydiiatric or 
emotiooa] pCDblems. Timt could 
mean anything from a flodble 
schedule fnr an anxioiis person, to 
a drak near a window for h peiMn 
who grows depressed vridi too lit­
tle to a ^'et work qaoe for 
as^opforenc.

Underlying this new set of 
rules is the aasuoqition thatphys- 
ica iOneu and meatti Ohess 
diottld be treated as ode and the 
same. But can they? Are depn^ 
sinoiul sdnsoplineaia akin to dia­
betes and deafness? Docs a trou­
bled mind hctl the way a hraken' 
1^ does?

Concept know as paiily
In the world of psychia^,-this 

concept is'dmown as pnity; and 
parity is what advocates for the 
mentally ill have been trying to 
achieve for years.

Sens. Pete Domenid, R-N.M., 
ai>4 Paul Weflstone, D-Xfinn., both 
of whom have had mental illness 
i^^eir families, put fiie issue 
pnmimenUy on the public ageoda 
last year when th^ intiodhioed a 
law requdiing that imuien set the 
liferime and animd Temfourse- 
msDt caps as hi^ for laentaliD- 
ness as for physical ilincss. Con­
gress ad^ted (he law; it goes mto 
effect Jan. 1..

But the guidance from the Equal 
Employment Opportunity Com­
mission takes parity into some 
new territwy, and there js little 
agreement even mnong mental

or treat than physical aihneiits. backlash against Uienenlaly ill. 
The menta] Bbesses that defy Among them is DcKifyKedfield 
easy diagnosis, 1^ nnnor dqjres- Jamison, a psychiatry professor at 
sionanda^us^ait£soiders, are Jcdins Hcqjdns Univeisify who
no trickier than, say, lower back 
pain — the most fr^ently dted 
reason for claims fded under the 
Americans Wth Disabilities Act 

But just how flexible must 
employm be? The Narional Insti­
tute A Mental-He^ estimates 
that, in the course of a ybu; one in 
10 Americans experiences some. 
Usability from a.diagifosable meii- 
lalillness.

Are they all ciititled to 
dIonaiKes? An ^ts siqiposed 
to' have their illness acr 
oommodated ail work? These are 
hard questions at a time when 
every lainor tic sedns to have a 
diagnostic label 

Tb banrow a phrase from Dr. 
Peter D. Kramer, a psydhiatiy pro­
fessor at Brown University and 
author oilisteMoig to Prozac, this 
is an era of “diagno^ bracket 
creep."

Disunleis neiilrlatveled
Remember when attention 

defidt disoeder was nothmg mare 
than short attention span? Or 
when voyeurs — who are now 
induded in the Diagnostic and Sta­
tistical Manual of Mdital Di^-

chrotades her own battle with 
mank-depressive disorder in her 
bookAit UftquielMind.

"Psychia^,” she said, "has 
brou^t this on itsdf in some 
respects by making everytiiing a 
diagnosis and by bong sort of 
absmd, not reaOy making dear-cut 
distinctnms between very serious 
mnesses aid things foat are part 
of the hum^ condition."

Jamison said dial mental health 
experts have debated about 
whether health insurance cover­
age should be limited to five major 
mental illnesses—severe depres­
sion. schizophrenia, manic deprea-' 
sion, obsessive-compulsive disor­
der and generalized anxiety 
disorder. AU arc debSitating, and 
all can be diagnosed and treated.

“WiHt's unfortunate,” she said, • 
“is that there is a huge science 
that nnderlies ntost of the major 
mental illnesses in terms of diag­
nosis and treataent, but it gets 
caneded out by all this kind of 
squishy stuff.”

Emplaycrs, particiiarly small-
_______________ business owners, ^ terrified. A
dera — were simply Peeping physical disadnlify is easy to spot 
Toms? Now moUme depmdenoe But illnesses of tbemind aremudi

harder to see.
"The potential for .abuse is 

greater for a small-business 
owiei;” said Mary Reed, spokra- 
woman for the National Federation

is dassified as a psydiiaitric disor­
der along wiUi ideohdism and 
other serious drug addictions.

Does that mean that smokers 
need legnlaiiy scheduled breaks? 
(^n they sue if their bosses don’t 
permit them? That is probably not 
what Congress intended when it 
passed the Americans With Dfe- 

h^ ^erts a^ what pfrify ^jlities Act. But there is so much 
tiufymeans. ' “ ;» « ; ?. i pk^cism' about itht» jicW (mler-:

Experts! by .(^djiin nidntaldl* iff-tliei 'a
iwene am .•■•nental -health advi

act
advrirSfi

of Independenf Business Owners, 
which has600,000 members.

“It’s more obvious and can be 
proven more readily if someone is 
deaf or in a wbeelchain But if 

^ Mnddfoe has htenus

to know thiX there is a legitimate 
dsabilHy," •

Kramer, the author of the Prozac 
hook, sedfoat the threat of abuses 
The stigma attadied topq^ckfotric 
dsabilitics is so strong, he. said, 
that stffcicis go out of foefa-way to 
hide tiieir illness, notfiaunt it 

"1 don’t see people finiiigiq]i to 
say, T have a meotallllaesB. I need 
a (toy off frnn work,'" he sakL* 

Moreover; thereis considerable 
eridenre that petqile with mental 
dsabffities, even serious mental • 
iBnesses, can work productively.

•■•V

iBthedirectar:bf.< 
asaathnrei 

Latt wotilo
case, otii^.pabi g 

t •ooffideiltalify, he said tiiis wnw

School has studied ihe C9q>eri-.|ggettf-lbr a------- —*------^
Itttnnra tlian 1 'flOn fitmtalhi HMf Witences of more than i;0d0 mentally

illpeoidewhoworkmentiTdeve]-tgiflaeiiiieis. . .1; •!!>]!;
jobs and has found tint they ime ri '^docay!** be said .dreed 
typically very good eoqdoyys J".*The; idea that tbe .Amfirit 
whoseonly problems aie adjasting 1 'wofk^lace is this stric(ly.iis 
to the so<^ nuKeu of the work- nized,h«h^y functional, extrem 

efficient group of people go 
about their fansiness is somedi 
out of 1984.

“Humans are not like tb 
Humans are messy; no two i w 
alike. You can put them all in t g 
same aize cubicle and they do ( S 
forent filings. Just look at h » 
people dcconte their cubici •” 

all have their own signatar 
Fm not advocating the violt 
overtiuqw <rf the Aiaerfcan vwi 
idace, but a kwk* hamaoism is i 

^hadidea."

(e ..•pfifrerh ot hostifify, it M
flreiil . cult for the sniall-buahehi owneri 1 frifahlAfikbiripIoyatsil

place and not the wo«k itself.
But there are unanswered i^es- 

tbns. Dr. David Mechanic, direc­
tor of the Institute for Health Care 
Riligr and Aging at Ratgera Uni­
versity raises a crada) one: "At 
what pint does the need to make 
accommodations get in the way of 
productivity?"

That is exactly wbat Earnmon 
McGeady wonders. He is pre^ 
dnit of Martin G. Imhadr be. in 
Baftimore, a SO^persoa aaapany 
that bulds pieiB, bridges sod rtfaer vj.
marine construction paojects. c -. But if nothing else,* thi^nr 

His oompaiy, he is divided goideliiies may heifdi^, _p^ ^ 
iido crews of six people; in each riawardicssiof just hownomRj? ” 
crewtlici'eisacrBneopaaks: {deare.cmotiaciallyimpaired...:^ -r>

“Now if that crane op^ori-i;/.There are very few people ir g 
says to one of my superintcuiT are completefy m«itaily..hedK ^ 
dents, ‘I can’t come to .work until 9 ^ 'oi “'conipletely mentally. iD,’?!!s5 
o’do(^ because I don’t like to Arthur Caplm, who beadi^ ^ 
drive in traffic; I have a phobia, ,vCenter far Bioethics: at Ufe’tt 1 
What do I do with the other five : ■ versify of Peimsylvania. 'T 5; 
folks^’ ” we are going to realize thrruj

» rigslkfod of:i ■iis niiica^uuscj;. 
fUrantoMBreusWe



Breaks for Mental Illness; Just
THE NEW YORK TIMES,
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By SHERYL GAY STOLBERG

i
IMAGINE, for a moment, that you are Joe Widget- 
1 maker, chief eJtecuUve of a small family-owned 

company. You hire a blind person, you Install 
_l Braille buttons In the elevator. You hire a paraple­

gic, you build a ramp and lower the water fountain. You
do this because you are a nice guy. Not to mention that 
Federal law requires It . ^ .But what It your foreman Is depressed and sleep­
less and can’t show up on time to get the assembly line 
rolling? What It your clerk has obsesstve<ompulslve 
disorder and persists In addressing the same envelope 
100 times?Should every employer. In the words of Dr. Allan 
Lans, a New York City psychiatrist be requ»» 
offer ”a little wheelchair access for the mentally 111 ? 

That Is precisely what the Equal Employment

Business owners, the commission ">®y
against otherwise qualified woikers with 

mental Illness. They may not ask Job appUcwtt If they 
have ever been mentally Ul and they must take reih 
rowahto steps” to accommodate employees with psy­
chiatric or emotlanal problems•mat could mean anything from a fto^le sch^ule
for an anxious person, to a desk near a window for a 
person who grows depressed with too UtUe light, to a 
quiet work space for a schlzophrml&

Underlying this new set of rules Is the asroinptlon 
that physical Illness and mental Illness ^ould be 
treated as one and the same. But can they? Are 
depression and schizophrenia akin to dlabetra and 
deafness? Does a troubled mind heal the way a broken
^ In the world of psychiatry, this concept Is known M
parity. And parity Is what advocates for the mentally
111 have been trying to achieve for years. •Senators Pete Domenicl, Republican of New Mexi­
co. and Paul Wellstone, Democrat of Minnesota, both of 
whom have had mental Ulness In their families, put the 
Issue promlnenUy on the public agenda last year when 
they Introduced a law requiring that Insurers set toe 
lifetime and annual reimbursement caps as high for

the low; it goes Into effect next Jan. *• nthiir'^rious dnie

mental health experts about what parity truly means. That Is probably not what Congress Intended when
Experts say certain mental Illnesses are no harder pjjjed the Americans With Disabilities Act ?,ut

to diagnose Or treat than physical ailments. And toe / (j,g„ i, mud) skepticism about the new Interpr^ 
mental Illnesses that defy easy diagnosis, like minor tion of the act that some mental health advocates fear

a backlash against the mentally in.

Underlying the new rules is 

the assumption that physical 

illness and mental illness 

should be treated as one and 

the same. That’s arguable.

ICIUIBII aKCIU»B MW Mi«sawu^ .Among them Is Dr. Kay RedfleW Jamlsoiu a 
psychiatry professor at Johns Hopkins University ^ 
chronicles her own battle with manlo^lepresslve ^ 
order In her book ”An Unquiet Mind."

"Psychiatry," she said, "has brou^t this on Itself
In some respects by making everything a diagnwis and
by being sort of absurd, not really making dem^t 
distinctions between very serious Illnesses and things 
that are part of the human condItioiL”

Dr. Jamison said that mental health experu have 
ab^ wh^er health Insurance coverage 

should be limited to five major mental Ubiesses — 
severe depression, schizophrenia, manic <}epml^ 
obsessive-compulsive disorder and generalize mxl- 

AII wkWA dUititlttfttlng- AIUl fill C&II
obsessive-compulsive aisoraer ana gowram^depresslon and adjustment disorders, are no trickier ety disorder. All are extremely debUttatlng, and aU can

toam. say, lower back pain-toe most frequently cited be diagnosed and treated. „
reMon for claims flW under the Americans With "What’s unfortunate," she sal4 that there Is a 
Sl^mtlw Act huge edence that underlies most of the major mrotd

But lust how flexible must employers be? The Illnesses In terms of diagnosis an- treatment, tat It 
National Institute of Mental Health estimates that In gets canceled out by aU this kind of squlshy atuH. 
the course of a year, 1 In 10 Americans e^riences . « .
some disability from a diagnosable mental ll^^n^ Are Employers Are Terrified

label.
r When every minor tic seems to have a diagnosuc

■’ to borrow a nhrasi from Dr. Peter D. Kramer, a business owner." said Mary Ree^ spokeswoman^ the

Remember when attention deficit disorder was 
nothing more than short attention span? Or when 
voyeurs — who are now included In the Diagnostic and 
Statistical Manual of Mental Disorders — were simply

be proven m’ore readily If someone Is deaf or In a

\tG&K 3T N ! £ w -secrrl « ri
\/3
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It’s Just What the 

Government Ordered
Continued From Page I
business owner to know that there Is a 
legitimate disability.” .

Dr. Kramer, the author of the Prozac 
book, scoffs at the threat of abuse. Hie 
stigma attached to psychiatric disabilities is 
so strong, he said, that sufferers go out of 
their way to hide their illness, not flaunt it 
“I don’t see people lining up to say, ‘I have a 
mental illness. I need a day off from 
work.’ ”

Moreover, there is considerable evidence 
that people with mental disabilities, even 
serious mental illnesses, can work produc­
tively. Dr. David Drake, a research psychia­
trist at Dartmouth Medical School, has stud-

It seems unlikely that 

people are going to be 

lining up to say, ‘I have 

a mental illness. I need 

a day off from work.*

led the experiences of more than 1,000 men­
tally ill people who work in entry-level Jobs, 
and has found that they are typically very 
good emplc^ees whose only problems are 
adjusting to the social milieu of the work­
place, and not the work itself.

But there are unanswered questions. Dr. 
David Mechanic, director of the Institute for 
Health Care Policy and Aging at Rutgers 
University, raises a crucial one: “At what 
point does the .need to make accommoda­
tions get in the way of productivity?”

That is exactly what Eammon McGeady 
is wondering. He is president of Martin G. 
Imbach Inc. in Baltimore, a 50i>erson com­
pany that builds piers, bridges and other

marine construction projects. His company, 
he said, is divided into crews of six people; 
in each crew there is a crane operator.

“Now if that crane operator says to one of 
my superlntendentt, *I can’t come to work 
until 9 o’clock because I don’t like to drive in 
traffic. I have a phobia, what do I do with the 
other five folks?’ ”

Ultimately, It wiU be left to the courts to 
decide, and this is what frightens employers 
the most Then again, accommodating peor 
pie with mental illness is heu’diy unprece­
dented. Just last week, before the Federal 
guidelines were announced, the New York 
Mets disclosed that a pitcher, Pete Har- 
nisch, would be spending time on the dis­
abled. The reason: depression.

Dr. Lans, the New York City psychiatrist, 
is the director of the Mets’ employee assist­
ance program. While he would not discuss 
the Hamisch case, citing paUent confidenU- 
allty, he said this was not the first time a 
major league player had been placed on the 
disabled roster for an emotional problem. 
And he was jubUant over the new guidelines.

"Hooray!” he said cheerily. “The idea 
that the American workplace is this strictly 
organized, highly functional, extremely effi­
cient group of people going about their busi-' 
ness is something out of ‘1984.’

"Humans are not like that Humans are 
messy; no two are alike. You can put them 
all in the same size cubicle and they do 
different things. Just look at how people 
decorate their cubicles, they all have their 
own sigiuitures. I’m not advocating the vio­
lent overthrow of the American woil^lace. 
but a little humanism is not a bad idea.”

If nothing else, the new guidelines may 
heighten pubUc awareness of Just how many 
people are emotionally impahed.

“lliere are very few people who are com­
pletely mentally healthy or completely men­
tally Ul.” said Dr. Arthur C^>Ian, who heads 
the Center for Bioethics at the Unive^ty of 
Pennsylvania. “I think we are going to 
realize through this kind of poOcy that our 
wort force is much closer to Woody Allen 
than to Marcus Welby.”



What to Do When the Limousine 

Driver Is Manic-Depressive
To answer some of tfi« qiiestloiiJ that 

employers ond empJc^eei have about 
their obUeottons and rights under the 
Americans with OisabOltles Act (ADA), 
the EijualEmphymeiit Opportunity :
CommlSStbn Issued o comjdlanee guide. 
It Includes cases designed to show.far 
example, how an emphQwr would decide 
whether an employee has a psychiatric

. disability that must be accommodated,
when a worker mey be removed/Vom Ms 
position because his disability poses a dt 
rect threat or when an employer can ask 
about an indlvUuars psydiiatrte die* 
ability. Here are some ^the examples.

Lovesick Worker
An employee was distressed by the end of 
a romantic relationship. Although he con­
tinued bis daily routine, be sometimes be­
came agitated at work. He was most dis- 
tressed for about a month during and Im­
mediately after the breakup. He sought 
counseling and his mood Improved within ■ 
weeki His counselor gave him a diagno­
sis of "adjustment disorder** and stated 
that he was not expected to experience. 
any long-term problems associated with 
this event WbUe he has an impairment 
(adjusunent disorder), his Impairment 
was short-term, did not slgnlflcantly re- 
sulct major Ule acUvWes during that 
time, and was not expected to have per­
manent or long-term effects. This em­
ployee does not have a disabUlty for pur­
pose of the ADA.

der to combat dry mouth, a side«ffect 4
his psydilttric medicatlaas. This individ­
ual requesu reasonable accommodatlaa.
In this example, the employer dwtiWron- 
aUerettbarmofiiytaglttpolicyagaintt 
ditthlns beverages at dwdraut stations 
or modifyingta policy limiting cashiers 
to two ISnidnute breaks eadi day pinsn 
meal break, barring undue barddibii

Sloppy Box-Loader
' Anemploycewtthapsychlatricdisablitty 

works in a wardmuse loading boxes onto 
pallets for shipment He has no customer . 
contact and does not come into regular 
contact with other employees. Over the 
course of several weeks, he has come to 
work appearing increasingty disheveled. 
His clothes are ill-fitting and often have 
tears tai them. He also bm become inr 
crcaslngty anttfodaL... The employee 
company handbook states that employees 
should have a neat appearance at an 
times. The handbook also states that em­
ployees should be courteous to each other.
When mid that be is being disciplined for
his appearance and treatment of co-work­
er the employee explains that his ap-. 
pearance and demeanor have deteriorat­
ed because of his disability...

The dress code and co-worker courtesy 
rules are not job-related for the position 
in question and consistent with business 
necessity because this empioyee has no
cusmmer contact and does not come inm 
regular contact with other employees. 
Application of these rules m this employ­
ee would violate the ADA.
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Reckless Chauffeur
A Umousine service knows that one of its
best drivers has bipolar disorder and had 
a manic episode last year, which started
when he was driving a group of diplomats 
m around-the<lock meetings. During the
manic episode, the chauffeur engaged in 
behavior that posed a direct threat m 
himself and others (he repeatedly drove a 
company limousine in a reckless m^ 
ner).AfterashortleaveofabtaM::fihete- 
tumrfm work andmhls usual high Iwd 
of perfbrmance. The llmeuste service no^nrantsmassignhimmdrtve several 
business executives who may b^ ^ 
around4he<Iodc labor negotiatians^

lated Inquiries, or require a medical «- uBin^becaufeithasareason^ 
iiannMectIveevIdencfethat 

theernployoewinposeadlreetthreatm 
hlmsdf or others due m a medical coodi- 
tkXL

Cashier WKh Dry Mouth
A retaU employer does not allow liidlvid-
axes at checkout stathms. The retailer 
also limits cashlertm two ISmimste 
breaks during an eight-hour shut, in addi- tema^break.Anindivtdualwttha 
Dsychiatric disabOtor needs rndrlnkbev- 
^igesapprmdmatelyabceanbaurinor-

Loud Librarian
A reference librarian frequently loses her 
temper at work, disrupting the library at- mos^re by shouting at patrons and co­
workers. After receiving a suspension...

Ala-tnu* h»r HIcuMHty, «tate« that it 
causesher bdiavior and requestt aleave 
of absence for treatmenLlhe emplqyer 
may discipline her because she violated a 
conduct standard—a rule prohibiting 
disruptive bdiavior towards patrons and 
coworkers—that Is JolHidated for the 
position In questian and consistent with 
businessnecm^.Tbeemployer.bowev- 
er.must grant her request for aleave of 
absence as a reasonable accommodation, 
barring undue hardship.

Medicated Saw Operator
An indtvklaal receives an offer for a Job in 
whldiahewfflapenteandectxlesaw. 
confidoned on a post-offer tnedteal ex­
amination, in re^nnse m questions at
disdoses her pdycUatrtc disability and 
states that she takesameacatfan to con­
trol ILTbls medication Is knownfosome- 
times affect coordination and the compa­
ny doctor determines tiiat the Individual 
cipertHicesnegHglhlesIdeetfecttftom 
foemeacaiianbeeausefftetakesarda- 
tlvc|ykiwdosage.Shea]sobadanexcd- 
fcnt safely record at a previous jobh 
where she operated similar madiinety 
while taking die same medication. This 
tadWdual does not pose a direct threat

i_____________
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Let's say you are always late for work. You make dumb decisions. 
You threaten the guy or gal at the next desk. Are you a candidate 
for a firing?

I'd have said yes, until last Tuesday.
That's when that question became blurry.

Why? Because how the boss treats the "mentally impaired" in the 
workplace under the Americans With Disabilities Act of 1990 became 
the subject of "clarification" by the Equal Employment Opportunity 
Commission.

As in the case of some other directives front Washington, the 
guidelines seem to confuse as much as clarify. While protecting the 
mentally impaired, the new rules appear to disserve other workers and 
make greater guesswork of the manager's job.

Robert Pear's article in The New York Times (published Thursday in 
the American-Statesman) reported the government's advice to 
employers: Don't discriminate against qualified workers with mental 
illness. Don't ask job applicants if they have a history of mental 
illness. And take reasonable steps to accommodate employees with 
psychiatric or emotional problems.

So, if you are "mentally impaired," you can go to the boss and 
demand your own cubicle, better working hours and time off to deal 
with your depression.

A critic of the EEOC's action runs the risk of being viewed as a 
bigot mired in the "myths, fears and stereotypes" of mental 
illness, as the EEOC's associate legal counsel, Peggy Mastroianni, 
described the environment.

We should not stigmatize mental illness. Many mentally ill work 
productively. The EEOC's new guidelines say the following 
afflictions are protected in the workplace: major depression, bipolar 
disorder (manic depression), schizophrenia, obsessive-compulsive 
disorder and personality disorders.



But a civil society is built on balancing individual and 
collective rights, and clear lines to limit behavior that 
encroaches.

A new Austin is emerging, an Austin of entrepeneurs who rely on 
their wits, competitiveness, creativity and ability to allocate 
capital and talent to produce new products and services. They are 
bringing today's prosperity, and they and other proprietors of new 
and fledgling businesses are the people I worry about most when I 
think of the EEOC's new guidelines.

Under the rules, the employer may have to provide "room dividers, 
partitions or other soundproofing or visual barriers between spaces" 
to help employees who have difficulty concentrating because of a 
mental illness.

The EEOC's clarification is ambiguous doublespeak. Employers: 1) 
are not required to "lower their standards for performance" but 2) 
may have to allow extra time off from work, alter work schedules or 
assignments and make physical changes in the workplace as a 
"reasonable accommodation" for employees with mental disabilities.

Isn't tolerating no-shows or late-shows by employees a lowering of 
standards? Isn't erecting room dividers to wall off an employee who 
harasses others a lowering of standards?

Our government increasingly staggers deeper into obtuse ambiguity. 
The EEOC guideline is government saying to the employer, "We won't 
tell you what it is, but do the right thing, and if you're wrong, 
beware." The practical effect of the welter of workplace 
regulations, court rulings and enforcement customs is becoming a sea 
anchor against the characteristics of enterprise: risk-taking, 
efficiency, speed and high productivity.

But, still, you might argue, aren't workers better off in 1997 
because of employment and workplace rules?

In many ways, they are. Parental leave has improved family life. 
Reforms on the factory floor have made the workplace a safer place.

However, there is a relationship between the growing body of 
regulations and new negatives in the private sector. If you are just 
graduating firom college, you know how difficult it is to get a 
full-time permanent job of quality. Many young people face only 
temporary, probationary or contract jobs.



Those lower-quality jobs were constructed by employers who believe 
that once you hire someone, it is virtually impossible to fire them. 
Screenings for drug use, which only a decade ago many saw as a 
violation of privacy, now are standard practice because employers 
can't afford to buy a career-long treatment liability.

Also, many small businesses are forced to merge and consolidate 
because of the need for greater efficiency in responding to 
regulations.

Worst of all, as long as laws and regulations protect the 
unproductive worker, the productive worker cannot fully be rewarded. 
The law of averages takes over.

The real insanity here is the new EEOC rules.
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Swoml-fHMsiag 
by court* wU 
boeomathonito

government has 
i is^d some startling 

guideUnes further darif>’-
dllwolniNMly111 Ihsabilities Acts provi-

sicins on mental Mness, 
What on earth can officials 
have haon thinking?

Not only must em^y- 
ers re&ain from inquiring 
about a job applicant’s 
inemal history in deciding 
whether to hire the per­

son, the guidelines say employers may have 
to make extraordinary accommodations fbr 
people with mental health problems. It 
might be necesfiary, for instance, to build a 
partition around someone if he is too easily 
distracted by others. Or an emiJoyor might 
be required to provide a job coach for an 
employee with certain sorts of psychobgi- 
cal problems.

The law can also mean that an employer 
will have to ftjrego longstanding workplace 
rules bothersome to a mentally disturb^ 
employee. Even rude behavior or chronic 
lateless might be signs of mental distur­
bance. and defended on that baeia.

If these particulars strike you as overkill, 
^*6 because they are. Tb be sure, disaim-
mation by an employer on the basis of a dis­

place But this law dictates that Hi«^biiitif»s 
be disregarded even when they are perti­
nent to a host of business issues. It submdi- 
nates a number of other values to just this 
one, it subsdmtes r^ulatioos written in 
^^^lington for the on-the-spot assess- 
mnnte ^ managers.

The membOT of Congress who voted for 
the law may want you to think the excesses 
^ not their fault because, after aU, these 
interoretations are being promulgated bj’ 
the ^ual Employment OKwrtunity Com­
mission. The excuse doesn't work, Vt'hen 
Congress produces these laws, it too often 
and quite knowingly leaves it to the bureau- 
crets to fill in the blanks. The members, 
having shirked their basic duty tiius hope to 
get cover for their actions.

Perfa^s, when all is said and done, the 
ment^-ilbess provisions of the dis^jlitiee 
act will have accomplished some good, but 
no one should pretend there have not been 
serious trade-offr. and no one should auto­
matically assume, either that a cempara^ 
.amount of good could not have been accom- 
pHshed dirough measures more respectful 
of the liberties and rational capadties of 
average Ameria ns.



TITLE: IN THE WORKPLACE
MENTAL ILLNESS RULES ARE STRETCHED TOO FAR
DATE: 05/03/97
SOURCE: The Columbus Dispatch; CLMB
(Copyright 1997)

Federal officials seeking to help workers with psychiatric 
disorders function successfully on the job have instead made it 
more difficult for employers to comply with the law.

The Equal Employment Opportunity Commission issued guidelines 
Tuesday that appear to stretch beyond reason the rules governing 
employment of individuals with mental disabilities.

At issue are the steps an employer may be required to take to 
accommodate the special needsof workers who are deemed qualified 
but who suffer disabilities.

These afflictions might be major depression, schizophrenia, 
obsessive-compulsive disorder, bipolar disorder and personality 
disorders.

The commission advises employers to consider whether behavior 
such as chronic lateness, open hostility and poor judgment may be 
tied into a mental disorder. Many employers already are dealing 
with such situations by providing circumspect assistance and timely 
professional help.

In addition, however, an employer may be required to provide 
"room dividers, partitions or other soundproofing or visual 
barriers between work spaces" to help mentally ill workers 

concentrate.

This departs from common sense. Indeed, it borders on the 

preposterous.

Face it: Factories and offices are designed with productivity 

in mind.

In many instances, employers willingly make changes to 
accommodate workers who have physical or mental disabilities.

But there are reasonable, practical limits that even the 
officials at the EEOC should recognize. Nobody should expect the 
workplace to look like a treatment center.
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m Employers Are
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On Mentally 111^]
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By Ellen Joan Poluk'k 
AndJoANN S. Ll^in '

Staff Reporters of Tiir Wau. Sthkkt Journal'
For managers, distinguishing between 

a bad attitude and a mental illness is about 
to become a lot trickier.

New guidelines issued by the federal 
government to help employers understand 
how the Americans With Disabilities Act 
applies to people with mental Illness su^ 
prised many businesses and their lawyers 
by calling for broad accommodations for 
emotionally ill workers. The accommoda­
tions include putting up barriers to isolate 
people readily distracted by noise, reas­
signing workers to new tasks and making 
changes in a super\1sor's management
style. - .......

Courts aren’t bound to uphold the 
guidelines, but they often consider agency 
rules when deciding cases. The guidelines 
are also significant because many compa­
nies have had trouble grappling with how • 
to comply with the ADA in cases where 
employees have mental and not physical 
problems.

While the guidelines address a legiti­
mate issue for many employees, they 
create a new set of problems for em­
ployers. “For me the bottom line is that 
potentially it allows a jerk to hide behind 
the ADA." saj-s Christopher Bell, an 
employment lawyer at Jackson, Lewis.

. Schnitzler & Krupman in Minneapolis. “It 
does this because it says traits such as poor 
judgment, poor impulse control, curt and 
rude behaWor and chronic tardiness all 
can be symptoms of a mental impairment 
that is a disability.”

Mr. Bell, a former lawyer for the 
Equal Emploimient Opportunity Commis­
sion. w’hich issued the guidelines in March, 
predicts that companies will end up having 
to spend a lot of money defending them­
selves against claims filed by people who 
have been “disciplined for being rude or 
disheveled or yelllng’at a supervisor... .It 
is a license for people with poor behavior to 
claim discrimination.”

Many employers and consultants be­
lieve that companies will now have to 
train managers on evaluating signs that 
w'orkers have emotional problems. Barry 
.Newman, a consultant at Aon Consulting, 
says an employee’s complaining that he is 
“depressed and stressed" could be re­
garded as a clue that a disability niay be 
at play. “Who doesn't use a phrase like 
that once in a while?” he asks. The 
manager will have to be "very careful with
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that person because (the manager has| - 
been put on notice that they may have a. 
dlsabUlty."

Bianca Rhodes, chief financial officer 
of Kinetic Concepts Inc., a health-care 
products company in San Antonio. Texas, -j 
says the guidelines “make it very tough for 
a manager." Most workplaces, she says. ’ 
“are stressful and are verj' noisy. It’s . 
difficult to find a euphoric work environ­
ment."

Dan Conti, director of the emploj’ee- 
assistance plan at First Chicago NBD 
Corp„ says that as a psychologist he' 
is very supportive of the ADA. but he- 
believes that the guidelines may “back­
fire" at some companies. “I was concerned 
when I first saw it." he says. “It may make 
it difficult for coiporatlons. and hence they 

may retrench from it?' he says.
He says that at his company, requests 

for assistance often are referred to the 
company’s medical department and its 
human-resources department for review. 
Many labor lawyers point out that compli­
ance with the new' guidelines will be partic­
ularly difficult for small companies with no 
medical experts on staff and no human-re­
sources experts to help managers IdenUfy 
problems.

Advocates for the mentally ill applaud 
the guidelines and Insist they won’t be 
financially onerous for companies. Jay 
Cutler, special counsel to the American 
Psychiatric Association, calls the guide­
lines "reasonable and responsible." point­
ing out that they don’t put a burden on 
employers to monitor an employee’s medi­
cation. for example. The guidelines, he 
says, "open the door to employment that 
should have always been open." ;

Ronald Honberg, director of legal afr | 
fairs for the National Alliance for the i 
Mentally III. saj-s that “most people under- i 
stand that somebody in a wheelchair ! 
needs accommodation in the workplace, 
it’s less clear what kind of accommoda­
tions are necessary for someone with a 
mental illness."

Mr. Honberg saj’s that his organiza­
tion. which represents UO.OOO mentally ill 
people and their families, typically hears 
about requests for time off for treatment 
and requests for adjustments to wmt 
schedules. For example, patients on some 
medications for depression or bipolar dis­
order are sometimes groggy early in the 
morning, “A lot of these are just sort of 
common-sense-type steps. For the most 
part, these accommodations are not expen­
sive."

But companies argue that disputes 
resulting from the ADA mental-health 
rules can be very e]q)ensive. Almost two 
years ago. an arbitrator ordered Pacific 
Gas & Electric Co. to pay Sl.I million, 
including attorneys’ fees, in a suit brought 
by a serarely depressed staff lawyer who 
asked for accommodations that included 
time off after particularly heav>'. work 
periods and. according to PG&E attorney 
Kenneth Yang, a guarantee of satisfactory 
performance evaluations for about two 
years.

Mr. Nejvman. of Aon Consulting, re­
calls a recent federal appeals court case 
involving a woman whose anxiety disorder 
made speaking on the phone very difficult 
The company she worked for reassigned 
her to a clerical position, but the woman 
still feared using the phone, and was hospi­
talized for a lengthy period. She w*as 
eventually fired. Although the company 
won the case, he notes that even victorious 
lawsuits are very costly.

The guidelines have been issued at 
a time when many employers are cutting 
back on mental-health coverage and hiring 
manag^-care firms to scrutinize benefits.
Mr. Cutler, of the American Psychiatric 
Association, says he hopes that the guide­
lines will encourage companies to provide 
coverage because it will lead to "more 
cost-effective employment and reduced 
costs to the employer." I

But some people who work in the 
mental-health field are less hopeful. “The 
new guidelines are a Catch-22.” says Jim 
Wrich of Wrich Associates in Chicago, a 
mental-health consulting firm. “They will 
work only if people suffering from mental 
illness or substance abuse get the right 
help the first time - and that isn’t likely at 
all today because most-companies have 
adapted managed-care plans” that limit 
treatment, he saj-s. .Rochelle SI,arpc

contributed to this article.
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New guide may help, but jobs are still hard to And for mentally ill
ByDEBRIECHMANN
Associated Press Writer

WASHINGTON (AP) - Six months ago, Glenn Kennington hired a man 
to bus tables at the upscale restaurant he manages in suburban 
Washington.

The man's psychiatric disability didn't bode well for contact 
with customers, so he was assigned to dish washing. That job proved 
too stressful, so Kennington switched him to scrubbing pots and 

pans.
"He's in his own work area. There are no breakables. It's just 

labor. He's found some success there," said Kennington, general 
manager of Shelly's Woodroast in Rockville, Md.

Mental health advocates hope new federal rules will encourage 
more employers like Kennington to hire people with psychiatric 
disabilities and accommodate their conditions. But company 
personnel directors say that while the guidelines are a good first 
step, they leave many questions unanswered.

The 38 pages of guidelines were issued March 25 by the Equal 
Employment Opportunity Commission, which wants to make it clear 
that the Americans with Disabilities Act covers people with mental 
disabilities - such as manic depression, anxiety disorders and 
schizophrenia - as well as those with physical impairments.

Mental health experts say the EEOC guidelines give employers 
practical answers to questions like "When can employers legally 
ask about a psychiatric disability?" or "How far do employers 
need to go in accommodating these employees?"

But, while happy to receive some direction on this often 
tight-lipped subject, personnel directors say some of the advice is 
confusing and appears to conflict with other laws.

The guidelines say employers do not have to accept less firom 
workers with psychiatric disunities, but might be required, for 

example, to change work hours for employees on medication, erect 
cubicles around employees who have trouble concentrating, or let 
workers wear earphones to block noise.

Ronald Honberg, director of legal aftairs for the National 
Alliance for the Mentally HI, says only 10 percent to IS percent 
of people with mental ilhiesses have jobs.

It has been illegal for several years for employers to ask job 
applicants about their mental histories. But Honberg says companies 
have been slow to stop the practice because they falsely assume 
these applicants will miss work, be violent or not be able to 
handle any stress on the job.
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While he emphasizes that the majority of mentally ill people are 
not violent, Honberg says the guidelines do make it clear that if a 
person legitimately poses a threat to the health and safety of 
other employees, an employer can let the worker go.

Michael Lotitp, counsel to the Society for Human Resource 
Management, which represents more than 80,000 company personnel 
directors, says the guidelines are not that clear and also are not 
easily reconciled with other federal laws, such as the Family and 

Medical Leave Act.
For instance, when and what employers may ask about why leave is 

needed and the paperwork required can differ depending on whether 
disability or family and medicd leave rules are followed.

"It's a good first draft," Lotito said. "But the EEOC has 
taken a rifle shot at something that needs to be a much broader 

picture."
Lotito is upset, for example, with the EEOC's advice in the 

guidelines about a sample case involving a warehouse worker with a 
psychiatric disability.

The worker does not deal with the public, but is rude to 
co-workers and reports to work in tom clothes, despite the 
company's policy requiring courteous behavior and a neat 
appearance. When approached, the worker cites his disability, which 
the employer cannot disclose to his co-workers.

The EEOC guidelines say that in this case, rigid application of 
the company's policy for dress code and courtesy would violate the 
Americans vrith Disabilities Act.

"If 10 employees come to you and say 'Charlie is acting funny. 
We're scared. What are you going to do about it?' The employer is 
going to have a revolt on his hands if he says 'Sorry, I can't 
discuss it,"' Lotito said. "And that does not further the cause 
of people with disabilities."
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BUSINESS
Mmtal illness covered Iw disabgitKs act :r

federal regulators say mentally ill

»as physic^ handicapped work­
’s law written to end discrimi-ersunderai _____

nation amdnst the disabled.
“ooth by the 

Employment Opportunity 
Commiwion say people with psychiat­
ric disorders —such as depression and 

*** protected under 
Act Disabilities

That means an employer may not 
quiz TOtential workers about their 
mental health histories and nuw have 
to change work rules to avoid adding 
stress to those with disabilities.

Small-business advocates, mean­
while, complained yesterd^ that the

sidelines unfairly shift responsibility

TOe 10-page EEOC guidelines sug­
gest that companies might even need to 

?*■ ®lber sight and 
sound barriers to isolate mentally ill

S® >mpose confusing new
responsibilities on employers to diag- 

®mployee is mentally m or is simply a poor worker.
Where problems really will arise

?T® ““O'* person­ality disorders” said mental health 
Munselor Daniel Rees, coordinator of 
tte Human Relations in Management 
w^m at Western Maryland College. 
These are people who are disruptive

'"denial and project their 
problems back onto the company, 
^ese are the sort of people who really 
should be terminated because they 
arm’t responsive to treatment."

One small-business advocate sug­
gested that the guidelines will force 
employers to spend time ferreting out 
personality problems.

"It’s unbelievable that a small- 
business owner can’t ask if a job appli- 
Mnt has a mental health disability but 
then has ... to a^mmodate someone 
on the job,” said Mary Reed, a lobbyist 
for the National Federation of Indepen­
dent Business. "It may be obvious what 
an employer ought to do to accommo­
date blindness or someone in a wheel­
chair but it’s difficult to know how to 
accommodate someone who’s manic 
depressive."

Other critics worry that the EEOC

guidelines could force a company to 
shut down a worksite whUe a mentally 
disabled employee works out his prob- 
Jems.

"We do not have the luxury of having 
redundancy in any of our jobs so some­
one can fill in for another worker,” said 
Eammon Mc^dy, president of Mar­
tin G. Imbach Inc., a Baltimore-based 
manne construction firm. "If a crane 
pperatorcan’tshowup at 7 in the mom>-' 
ing because he can’t come in until 9 
because he has a fear of driving 
through traffic, what do I do?” “

Many employers already have ad-v 
justed to requirements to accommo-

presiueni or me Washington Business' Group on Health (WBGH), a group that
see MENTAL, page B12 ’V

✓
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Packfird.“This is nothing new/* she said. 
“The law was passed in 1990, and
it was otir responsibility to provide 
an accommodating workplace 
whatever the disability." • 

The WBGH has been educating 
members for four yem on foe 
mental health impUcahons of foe 
ADA and has published its own set 
of guidelines. Dr. En^d said 
that either foe employer or em­
ployee could adjust their hotus m 
cases such as foe one Mr. Mc- 
Geaddy described 

“This is not foe bombshell that 
has been portrayed," said lawyer 

rt’Aanetinn pHitor of the Na-

braced ADA case law that supports 
its mental health guidelines.

While foe guidelines do not have 
foe force of law, they reflect foe 
position foe EEOC is taking m 
court cases to enforce foe ADA.

“This is not a signal of who we re 
going to be suing next," said EUen 
Vargas, EEOC legal counsel. “It'S 
to help people to understand how 
to VO untarily comply with foe 
law." .Mental illness issues have 
prompted 9,126 complaints to foe 
agency in foe last four years, sec­
ond only to allegations of discnmi- 
nation involving back disorders 
When foe guidelines were issued 
last month, EEOC officials said 
they were intended to give prac­
tical instruction on how employers 
must provide an acconmodating

worker, it puts companies at risk of 
suits from other employee who 
complain about prcferenhal t^t- “St, said Richard Block, a New 
York corporate labor lawyer.

“If someone says, 1 m 
and depressed and I need time 
most people would say therels 
stress in foe modern workplace. 
Ibugh noogies,” he said.
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Mental 

disability 

work rules 

spark outcry
Employers fear 

abuses, lawsuits
ByQREQQFIELOS A |
Herald Business Writer •

New guidelines from the Equal 
Employment Opportunity Com­
mission, which sharply expand 
the work force protection of 
employees suffering from psychi- 
atnc disorders like schizophre­
nia, have sparked a national out­
cry from critics contending they 
will lead to costly litigation, lost 
productivity and could even pre­
clude companies from maintain­
ing a safe and productive work­
place. .“1 was very disappointed with 
the guidelines,'* said Michael 
Lotito, a San Francisco attorney 
and board member of the Society 
for Human Resource Manage­
ment “It’s singly not an accept­
able solution. They don't under­
stand what happens in the real 
world.’’

cally been used to Hght work­
place discrimination against 
those suffering from physical dis­
abilities, sudi as confinement to 
awhedchair.

But the language of the law 
defines disabih^ as “a physi^ 
or mental impairment,** and the

p/Co r/ 1

Aai /n I
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Mental illness rules cri^dcized; 

eriijdb5^:^r abuses; la^^
G UIDELINES, FR0M1A
agency is now broadening the 
grasp of the act by clarifying how 
companies must , accommodate 
employees with psydiiatric prob­
lems. • .

**It brings mental ilfness'to the 
same level as physical disabil­
ity,” said Tom Loffredb, an 
attorney with the Miami firm of 
HoUand& Knight .. ...

In fact, the EEOC said lieiriy 
■ 13 percent of the complaints 
filed under the ADA relate to 
psychiatric problems such as 
anxiety, depression, schizophre­
nia and bipolar disorder, vriiich 
is sometimes referred to as manic 
depression.

“It provides practical instruc­
tion to employers and pei^ns 
with psychiatric disabilities on 
their respective rights and 
responsibilities,” Gilbert Casel- 
las, EEOC chairman, said of the 
guidelines.

And the agency downplayed 
contentions that workplace mis­
behavior must be tolerated. Mis­
conduct, according to the guide­
lines, is still punishable. But 
companies may not discriminate 
merely because an employee suf­
fers a condition that, in many 
cases, carries with it a social 
stigma.

Nevertheless, the guidelines 
were a shocker for human 
rwource experts, who main­
tained that the rules are a pre­
scription for conflicts that will 
inevitably be decided by the 
courts.

Though Corporate America 
has made some' progress in 
removing the stigma from mental 
illnesses, and employee assis­
tance programs often cover treat­
ment for them, some fdt that the 
guidelines strip companies from 
authority in dealing with on-the- 
job behavior.

For instance, soundproofing 
and visual barriers might have to 
be constructed to “acoonunodate 
individuals who have disability- 
related limitations in concentra­
tion.”

“That’s absurd, and you can 
quote me,” said Brian Grant.

head of the Academy of Occupa- behavior didn’t get in the way of 
tional and Organizational Psy- his job. 
chiatnsts.. . “ibis suggests that employers

• cannot enforce codes of conduct 
vrnera to araw tna lina? and conimon • courtesy among
; Grant, said the guidelines are oo-worke^” said Susan Meisin- 
impracti^ because* they pre- ger, a senior vice president of the 
sume anti-social behavior may be- Society for Human Resource 
due to a mental infirmity, which Management , 
is^ alleys the case. The irony is that the same
. For instance, someone who employee could be disciplined if 
can’t get along with others may he uni suflering from a mental 
or may not -be suffering from a disorder. The reason: He’s not 
mental impairment he said. . protected by the ADA.

“It should not be the employ- 
er’s burden to accept anythiiig Consistency defense 
less because Of an employee That dual set of standards 
claim of mental disorder,” he could create potentially damag- 
said. “It’s not uncommon for ing morale problems in the work­
people withj)ersonality disorder place, said Richard Block, a New 
to have difficulty getting aTong York attorney active in employee 
with others, and they could now discrimination cases. Particu- 
claim protection on the basis of lariy since the ADA bars compa- 
that disorder.” nies from saying why certain

Grant took pruticularly excep- employees’ behavior is being 
tion to the EEOC guidelines accommodated while others is 
expanding the right of workers to not 
demand time off because they’re “The key to good human 
stressed and depressed. “Well, resource policy is to be consis-
who isn’t?” he said. 

Although companies can
tent” Block said.

That consistency is also a good
r^uire that the employee’s con- courtroom defense when compa 
ditipn be certified by a health nies face discrimination cases,
profeuional, Grant said that as a But accommodating the ADA
practice matter, such a diagnosis could strip them of that defense, 
is relati velv easy to obtain. “The way to defend yourself is
/ne guidelines also restrict dis- to say, ‘we are consistent,’” 

ciplinary actions a company, may Block said. “Now the plaintiffs 
take against an employee suffer- can say, ‘They are not consis- 
ina from a psychiatric disorder. tent*”

In one example, the EEOC said Nevertheless, others said the 
a companjy would be violating guidelines, if imperfect, may 
the law if It disciplined a loading* nonetheless prove a watershed 
dock employee who came to' event in allowing those who suf- 
work dishevded, in tom clothes fcr from psychiatric disorders to 
and was rude to co-workers. lead productive lives, provided it

The. reason: The employee had doesn’t prove an undue burden 
a psydiiatric disability, and his on their employer.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, D.C. 20507

May 2, 1997

Letters to the Editor 
Atlanta Journal 
P.O. Box 4689 
Atlanta, Geoi;gia 30302

To the Editor:

I read with concern your editorial discussing the EEOC’s recently-issued enforcement 
guidance on the applicability of the Americans with Disabilities Act to employees with 
psychiatric disabilities. The editorial, which seriously misrepresents both the law and the 
guidance, merely contributes to the unfounded beliefs that employers have about their obligations 
under the ADA.

The editorial’s basic premise — that under the ^idance an employer cannot learn whether 
someone has a psychiatric disability until after the person has begun working - is simply wrong. 
The ADA and the guidance clearly state that after making a job offer but before employment has 
begun, an employer may make disability-related inquiries and conduct medical examinations, so 
long as it does so for all employees in the same job category.

The editorial also erroneously says that the guidance requires employers to tolerate poor 
judgment, chronic lateness, and hostility toward co-workers. In fact, the guidance says that 
traits such as irritability, chronic lateness, and poor judgment are not, in themselves, 
impairments. Thus people who exhibit these traits are not necessarily people with disabilities 
who are protected by the ADA.

Even when such traits are linked to a mental impairment, employers do not have an 
unqualified obligation to excuse them. The guidance says that an employer may discipline an 
employee with a psychiatric disability for violating conduct standards that are related to the 
employee’s position and necessary for the employer’s business, so long as the employer 
disciplines all employees who violate the rule in the same way. This is true even if the 
employee claims that a psychiatric disability caused him or her to violate the rule. An employer 
may also hold an employee with a psychiatric disability to the same performance standards as 

all other employees.

Consistent with the ADA, the guidance says that an employer does have to make 
reasonable accommodations that will enable an employee with a psychiatric disability to meet 
conduct and job performance standards, once the employer knows of the existence of the 
disability and a request for the accommodation has been made. However, your editorial never 
mentions the concq>t of "undue hardship," which limits an employer’s obligation to make an 
accommodation that would be too costly or difficult, and thus creates the impression that an 
employer’s obligation to make accommo<htions is limitless.

The editorial also misleads employers to believe that the kinds of accommodations they 
will need to make will always be expensive. In fact, many people with psychiatric disabilities



successfully work without accommodations at all; many others require accommodations that are 
inexpensive and easy to make. Interestingly, the editorial mentions two such accommodations 
~ the use of room dividers to eliminate noise or visual distractions and simple adjustments to 
work schedules.

The editorial’s message is that the "conscientious employer" will be so confused by the 
guidance and so fearful about what the ADA requires it to do that it simply will choose not to 
hire people with p^chiatric disabilities. The Conunission believes, however, that employers 
have nothing to fear from the guidance, which is clear, re^onable, and consistent with the 
ADA. The truly conscientious employer would be better served by reading the guidance than 
by reading media accounts about it.

Sincere!

jilbert F. Casellas, Chairman 
Equal Employment Opportunity Commission
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EMPWYERS TOLD 

TO ACCOMMODATE 

THE MENTALLY ILL
A NEW SET OF U.S. RULES

Government, Following Up on 

Disabilities Act, Usts Steps 

Companies Should Take
By ROBERT PEAR

WASHINGTON, April 29 - The 
Government told employers today 
that they may not discriminate 
against qualified workers with men­
tal illness, may not ask job appli­
cants if they have a history of mental 
illness and must take reasonable 
steps to accommodate employees 
with psychiatric or emotional prob­
lems. ^The guidance, issued by the Equal 
Employment Opportunity Commis­
sion to carry out the Americans With 
Disabilities Act of 1990, said employ­
ers were not required to lower their 
standards for performance.

But, it said, they may have to allow 
extra time off from work, alter work 
schedules or assignments and make 
physical changes in the workplace as 
a "reasonable accommodation” for 
employees with mental disabilities.

The law defines disability as "a 
physical or mental impairment that 
substantially limits one or more of 
the major life activities." But until 
now, the Government focused on 
physical disablliUes and provided 
few answers to the many questions it 
received about the law's meaning for 
people with psychiatric disorders.

Such disabilities may include ma­
jor depression, bipolar disorder 
(manic depression), schizophrenic 
obsessive-compulsive disorder and 
personality disorders', the commis­
sion said.Nearly 13 percent of all complaints 
filed with the commission under the 
disablHties law in the last four years 
— 9,216 of 72,687 - alleged discrimi­
nation resulting from emotional or 
psychiatric impairments, the larger 
source of complaints after back 
problems. The National InsUtute of 
Mental Health says 1 In 10 Ameri­
cans experiences some disability 
from a diagnosablc mental Illness in 
the course of a year.

Peggy R. Mastrolanni, associate 
legal counsel at the Equal Employ­
ment Opportunity Commission, said 
the guidelines were intended to ad­
dress the “myths, fears and stereo­
types” of mental Illness. •

“We wanted to show that the law 
appUes to people with psychiatric 
disablUties in the s^e^ay lt ap­
plies to people with ties," Ms. Mastrolanni said. This is 
the first time we have explained, in a 
comprehensive way, how the law jp- 
pUes to people with psychiatric dls-
■bUiUes.” . ^The new rules say employers 
should be alert to the possibility that 
traits normall'V regarded as undesir­
able - chronT lateness, poor judg­
ment. hostUity to co-workers or su­
pervisors — “may be linked to men­
tal Impairments."

Under the gt^,ldellnes, an 
may have to provide “room divider^ 
partitions or o*er soundproofmg or 
visu^ barriers between work 
spaces” to help employees who have 
difficulty concentrating because of 
mental Illness. Experts said a person 
with schizophrenia, for example, 
might be unusually senslUve to nolM 
and visual distractions in the work-
^'^ewise, the guidelines say, “an 

employer may be vide a temporary job coadi to ass st 
in the training of a qualified IndWid' 
ual with a disability.” Or, it said, a 
company may need to change me 
work schedule of an employee taking 
antidepressants that cause extreine 
grogginess and lack of alertness in
^*^Ron°^* Honberg, director of le­
gal affairs at the NaUonal Alliance 
for the Mentally 111, hailed the guide­
lines, saying they “will be ®’drem^ 
helpful to people severe mmtM 
illness, employers, mission employees who investigate
'^Employers’ reactions were mlx^ 

"This guidance creates confusion 
for employers, especially smaU em-

sSlor vice president of the Society 
• for Human Resource Managem^ 

which represents personnd direc­
tors at thousands of companies of all
**^t Dr. Mary Jane England, presi­
dent cf the Washington Business 
Group on Health, which represents 
175 big corporations like Pepslco ^ 
Hewlett-Packard.guidelines, saying they clarified em-
*’*The*comrSw^said that on Job 

application forms, employers may 
Mt ask whether prospecUve employ­

ees have a history of mental Illness,
or whether they have been treated or
hospitalized lor such llln^s.

After making a job offer, it said, 
the employer may require a 
examination. Including a psychiatric 
examlnaUon, if the company r^ 
quires all newly hired employees In 

^ the Job category to have such 
, ^vnminiitinns. But if the employer 
' uses the results to screen out a per­

son because of disability, “the em­
ployer must prove that the exclusion­
ary criteria are job-related and con­
sistent with business necessity, to 
defend against a charge of job bias.

Moreover, the agency said, m 
employer must provide a reasonable 
accommodation to the known physi­
cal or mental llmltaUons of a quali- 
fied individual with a disability,” un­
less doing so would Impose "an im- 
due hardship” on the operation of the 
business. Cost is a factor that may ^ 
considered in assessing hardship, the
*^MS4£ttoiannl said the commis­
sion had been flooded with questions 
about the 1990 law. mostly from em­
ployers. Here are some examples: 

qWhat should an employer do 
when an employee is not performing 
well and says he has depression? 
(The employer, the commission said 
today, may have to make "reason­
able accommodations,” like chang­
ing the worker’s schedule, assigning 
him to a different job or altenng the 
method of supervision.)

qshould an employer check on em­
ployees to make sure they are taking 
medications needed to treat a mental
ployees to make sure they are taxing 
medications needed to treat a mental
illness? (No.) ^5Must an employer excuse tne

Rules that address 

'myths, fears and 

stereotypes. *

conduct of an employee who threat­
ens co-workers because of a mental 
impairment? (No.)

The commission said 
need not use any “magic words to 
request a change. If anasks for time off because he is d^
pressed and stressed," that is 
enough to put the employer on notire 
that the worker is requesting a rea­
sonable accommodation," the agen-
*^If tot worker’s need is not obvious, 
toe employer may ask for do™™®"*

jcrf^



Employers Told to Adjust for Mentally III
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requiring time off. the rules say.
Michael J. Lodto, a San Francisco 

lawyer who advises employers on 
labor law, said: “We have a long 
history of accommodating physical 
impairments of one kind or another. 
But we have much less experience 
with mental impairments. If you 
have cancer or have lost an arm or 
are blind in one eye, it’s pretty clear. 
But a person with a mental impair­
ment is often in denial A person vdio 
is schizophrenic may not be in a good 
poslUon to describe the disorder or to 
describe the accommodations that

The Government told employers
that all information on psychiatric 
disabilities must be kept confiden­
tial, “on separate forms and in sepa­
rate medical files.”

Moreover, it said, if employees ask 
questions about a co-worker who 
seems to be receiving preferential 
treatment, “the employer must not 
disclose any medical information.” 
Thus, it said, the employer may not 
tell employees that a worker has a 
disorder r^uiring a “reuonable ac­
commodation," but may explain that 
the company is “acting for legiti­
mate business reasons or in compli­
ance with Federal law."

Federal officials said accommoda­
tions for workers with psychiatric 
disabilities often cost less than the 
changes needed to accommodate 
physical disabilities, which may in­
clude widening doorways, installing 
ramps or modifying bathrooms.

Laura L. Mancuso of the Conflict 
Management Institute in Santa Bar­
bara, Calif., a consultant who has 
advised hundreds of employers on 
compliance with the 1990 law, said: 
"Accommodations for workers with 
psychiatric disabilities are, in most 
cases, inexpensive or free. An em­
ployee with psychiatric problems 
may initially need additional time 
from supervisors or co-workers, but 
research shows that the need tends 
to fade over time.”

The Government also said employ­
ers might run afoul of the law if they 
rigidly enforced a dress code or rules 
of conduct that were not “job-related 
and consistent with business necessi­
ty.”

As an example, the agency de­
scribed the case of a person with a 
psychiatric disability who works in a 
warehouse loading boxes for ship­
ment and has no contact with cus­
tomers. Over several weeks, he re­
ports to work looking disheveled. He 
is abrupt and rude on the rare occa­
sions when he must talk to fellow 
employees. But his work has not suf­
fered.

The company handbook says em­
ployees should have a neat appear­
ance at all times and should be cour­
teous to one another. The employer 
takes disciplinary action against the 
employee, who says his appearance 
and demeanor deteriorated because 
of his disability.

The agency concluded that in this 
case, the dress code and co-worker 
courtesy rules were not justified by a 
business necessity, so the “rigid ap­
plication of these rules to this em­
ployee would violate the Americans 
With Disabilities Act.”
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U.S. EQUAL EMPLOYMENT OPPORTUNrTY COMMISSION 
Washington, D.C. 20507

May 1, 1997

Mr. R.W. Apple, Jr.
Washington Bureau Chief 
The New York Times 
1627 I Street, N.W.
Washington, D.C. 20006

Dear Mr. Apple:

New York Times reporter Robert Pear’s story yesterday. Employers Told to 
Accommodate the Mentally III, is an informative account of the guidance issued by the EEOC 
to assist employers and others in complying with issues related to individuals with psychiatric 
disabilities under Title I of the Americans with Disabilities Act (ADA). Unfortunately, Mr. 
Pear erroneously indicated in his lead that the EEOC issued the guidance on April 29. The 
guidance, in fact, was issued over a month ago on March 25 with a press release notifying all 
major media about the availability of the guidance.

This error has caused a great deal of confusion on the part of your readers, among 
them members of the disability community as well as your fellow reporters. They have 
contacted the agency in attempts to clear up whether we have issued new guidance which 
postdates the March 25 issuance. More disturbingly, a number of callers have voiced 
disapproval over their not being notified more timely about important agency business. 
Timely and informative education and outreach to the general public and agency constituents 
has been one of the hallmarks of this agency’s reinvention efforts. Through no fault on our 
part, many may now believe that the agency has suffered a set back in this area.

Immediate calls were made yesterday to request that a correction be run in today’s 
Times. Calls were made to you, bureau editor Andrew Rosenthal, and to Mr. Pear. I was 
successful only in talking to Mr. Pear directly. He said that he was doing a follow up piece, 
which would address the misinformation. However, he did not say when the piece would run.

No correction appeared in today’s paper. I hope you share my opinion that, under the 
circumstances, an immediate correction is clearly warranted. Please feel free to contact me at 
(202) 663-4902 if you have any questions or would like to discuss this matter further. Thank 

you.

Sincerely,

R^inald A. Welch 'L
Director of Communications
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mental rules just puin nuts
THE NEW FEDERAL directive to employers on discrimination against mentally iU workers is 

weU-intendoned. but, not to put too fine a point on it, a little cra^.
Like everyone else, the mentally in deserve to be treated ^ly in the work place. But the Equal 

Employnm Opportunity Comnnssion's new guidelines are not equal or fair. In fact, they create a 
new protected class with special rights.

Under hs expanded interpretation of the 1990 Americans With Disabilities Act. the KEPT gays 
en^byers must take into account that if such undesirable traits as poor judgment, hostility and 
chronic lateness are linked to mental impairments, they must be accommodated. Those are 
loopholes that are an invitation to scams and a formula for endless litigation.
Employers still may demand that menially ill employes be "qualified to perform the essential 

functions of the job." But they also must provide extra time off for workers to deal with 
psychiatric disablities. They must be prepared to modify schedules or jobs and provide job 
coaches. They may be required to install "room dividers, partitions or other soundproofing or 
visual baixiers" to deal with emotional quirks.

When fellow employes complain that a co-workcr is getting preferential treatment, employers 
may say only that it is for legitimate business reasons or to conply with the law. This is a far cry 
from the equal treatment the EEOC was created to enforce.

Agency lawyers say the guidelines aim to erase "inyths. fears and stereotypes." A noble goal. But 
forcing employers to place some workers In a kid'gloves category smacks of mandated charity. 
And special rights serve to confirm the stereotypes. Especially in light of the wide list of 
disabilities covered, including depression, schizophrenia, obsessive-convulsive disorder and that 
catch-all, "personality disorders.”

Unlike physical disabilities. mCPlfll illnesses arc difficult to define and harxJer to treat a factor 
that makes the guidelines a bonanza for any worker savvy enough to use them to advantage 
against employers fearful of costly and embarrassing litigation.

Witness this example: An employe asks for time off because he is "depressed and stressed." The 
EEQC says that is alUhal is necessary to put an ernployer on notice that the worker may need 
"reasonable accommodation" e.g.: a sabbatical, better working hours, more days off, maybe a 
separate office far from the madding crowd. Hey, who doesnit?

With the National Institute ofMental Health csUmaiing that one in 10 Americans suffers some 
disability from a diagnosable mental illness, the roles make an Inordinate proportion of the work 
force eligible, by hook or by crook, for special treatment.
That's not only unfair. It's downright nuts.

Bonus babies
The mandate of the Economic Development Coq>. is "to protect and enhance the city's job and 

revenue base." Given that the agency doled out oodles in bonu.se$, some might assume its mission



is protocling and enhancing the Ecvenues of Hs staff."Define 'o^les,'" you might say. Sorry, but the EDC also is protecting and enhandng its 

stonewalling sldDs, refusing to divulge the exact amount. It has indicated, however, that nearly all 
210 enployes got bonuses.

"For what?" you ndglit adc. Supposedly for performance and tenure. Can\ q>eak for 
performance again, mum's their word but the agency has a rather liberal definition of "tenure.”
Six months is q>parent|y enough. Thai's how long Russell (Son of Ray) Harding,
$95,000-per-year senior vice preddent, had been on the job when he r^ed in a $3,300 bonus.
Ross Moskowitz, executive vice president for business recniitment and retention, got $10,472. 

Twelve other veeps received bonuses ranging fiom $2,576 to $7,418. The total amount paid to 
eveiyone else is still a secret.

Perhaps there is a reason for all this secrecy. It's human nature to try to prevent embarrassing 
revelations. People might make fun of an agency that throws around public money.

And consider this: The BDC^ an agency of 210 peopte. has 16 vice presidents. The U.S., a nation 
of260 million, has one.

Mayor Giuliani ought to be turning. He has been trying to convince the cops that they deserve 
zero raises for the last two years. And nobody had a better year than the cops.

So here's the deal: Let the EDC veeps explain to the cops why they deserve a bonus and the 
cops don't. If the oops can be persuaded, then those EDC people are worth their weight in gold.

Move over, Mickey
From the wires: NEW YORK (AP) With a single genetic switch, scientists have created a strain 

of supcrmice two to three times more muscular than usual, with big, broad shoulders and massive 
hips.

At least they won't have to woik out anymore.
Slug: ED01ED.EDT
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Enforcement Guidance:
The Americans With Disabilities Act 

and Psychiatric Disabilities

INTRODUCTION

The workforce includes many individuals with psychiatric disabilities who face 
employment discrimination because their disabilities are stigmatized or misunderstood. 
Congress intended Title I of the Americans with Disabilities Act (ADA)’ to combat such 
employment discrimination as well as the myths, fears, and stereotypes upon which 
it is based.^

The Equal Employment Opportunity Commission ("EEOC" or "Commission") receives 
a large number of charges under the ADA alleging employment discrimination based 
on psychiatric disability.^ These charges raise a wide array of legal issues including, 
for example, whether an individual has a psychiatric disability as defined by the ADA 
and whether an employer may ask about an individual's psychiatric disability. People 
with psychiatric disabilities and employers also have posed numerous questions to the 
EEOC about this topic.

This guidance is designed to:

• facilitate the full enforcement of the ADA with respect to individuals 
alleging employment discrimination based on psychiatric disability;

• respond to questions and concerns expressed by individuals with 
psychiatric disabilities regarding the ADA; and

’ 42 U.S.C. §§ 12101-12117, 12201-12213 (1994) (codified as
amended).

^ H.R. Rep. No. 101-485, pt. 3, at 31-32 (1990) [hereinafter House 
Judiciary Report].

^ Between July 26, 1992, and September 30, 1996, approximately 
12.7% of ADA charges filed with EEOC were based on emotional or psychiatric 
impairment. These included charges based on anxiety disorders, depression, bipolar 
disorder (manic depression), schizophrenia, and other psychiatric impairments.
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answer questions posed by employers about how principles of ADA 
analysis apply in the context of psychiatric disabilities.'^

WHAT IS A PSYCHIATRIC DISABILITY UNDER THE ADA?

Under the ADA, the term "disability" means: "(a) A physical or mental impairment that 
substantially limits one or more of the major life activities of [an] individual; (b) a 
record of such an impairment; or (c) being regarded as having such an impairment."®

This guidance focuses on the first prong of the ADA's definition of "disability" because 
of the great number of questions about how it is applied in the context of psychiatric 
conditions.

Impairment

1. What is a "mental impairment" under the ADA?

The ADA rule defines "mental impairment" to include "(ajny mental or 
psychological disorder, such as . . . emotional or mental illness."® Examples of 
"emotional or mental illness[es]" include major depression, bipolar disorder, 
anxiety disorders (which include panic disorder, obsessive compulsive disorder,

^ The analysis in this guidance applies to federal sector complaints of 
non-affirmative action employment discrimination arising under section 501 of the 
Rehabilitation Act of 1973. 29 U.S.C. § 791(g) (1994). It also applies to 
complaints of non-affirmative action employment discrimination arising under 
section 503 and employment discrimination under section 504 of the Rehabilitation 
Act. 29 U.S.C. §§ 793(d), 794(d) (1994).

® 42 U.S.C. § 12102(2) (1994); 29 C.F.R. § 1630.2(g) (1996). See
generally EEOC Compliance Manual § 902, Definition of the Term "Disability,"
8 FEP Manual (BNA) 405:7251 (1995).

® 29 C.F.R. § 1630.2(h)(2) (1996). This ADA regulatory definition also
refers to mental retardation, organic brain syndrome, and specific learning 
disabilities. These additional mental conditions, as well as other neurological 
disorders such as Alzheimer’s disease, are not the primary focus of this guidance.



and post-traumatic stress disorder), schizophrenia, and personality disorders. 
The current edition of the American Psychiatric Association's Diaonostir and 
Statistical Manual of Mental Disorders (now the fourth edition, DSM-IV) is 
relevant for identifying these disorders. The DSM-IV has been recognized as an 
important reference by courts^ and is widely used by American mental health 
professionals for diagnostic and insurance reimbursement purposes.

Not all conditions listed in the DSM-IV, however, are disabilities, or even 
impairments, for purposes of the ADA. For example, the DSM-IV lists several 
conditions that Congress expressly excluded from the ADA's definition of 
"disability."® While DSM-IV covers conditions involving drug abuse, the ADA 
provides that the term "individual with a disability" does not include an 
individual who is currently engaging in the illegal use of drugs, when the 
covered entity acts on the basis of that use.® The DSM-IV also includes 
conditions that are not mental disorders but for which people may seek

^ See, e.g., Boldini v. Postmaster Gen.. 928 F. Supp. 125, 130, 5 AD 
Cas. (SNA) 11, 14 (D.N.H. 1995) (stating, under section 501 of the Rehabilitation 
Act, that "in circumstances of mental impairment, a court may give weight to a 
diagnosis of mental impairment which is described in the Diagnostic and Statistical 
Manual of Mental Disorders of the American Psychiatric Association . . . .").

® These include various sexual behavior disorders, compulsive gambling, 
kleptomania, pyromania, and psychoactive substance use disorders resulting from 
current illegal use of drugs. 42 U.S.C. § 12211(b) (1994); 29 C.F.R. § 1630.3(d) 
(1996).

® 42 U.S.C. § 12210(a) (1994). However, individuals who are not
currently engaging in the illegal use of drugs and who are participating in, or have 
successfully completed, a supervised drug rehabilitation program (or who have 
otherwise been successfully rehabilitated) may be covered by the ADA. Individuals 
who are erroneously regarded as engaging in the current illegal use of drugs, but 
who are not engaging in such use, also may be covered, id, at § 12210(b).

Individuals with psychiatric disabilities may, either as part of their 
condition or separate from their condition, engage in the illegal use of drugs. In 
such cases, EEOC investigators may need to make a factual determination about 
whether an employer treated an individual adversely because of his/her psychiatric 
disability or because of his/her illegal use of drugs.



treatment (for example, problems with a spouse or child).’® Because these 
conditions are not disorders, they are not impairments under the ADA.”

Even if a condition is an impairment, it is not automatically a "disability." To 
rise to the level of a "disability," an impairment must "substantially limit" one 
or more major life activities of the individual.’^

2. Are traits or behaviors in themselves mental impairments?

No. Traits or behaviors are not, in themselves, mental impairments. For 
example, stress, in itself, is not automatically a mental impairment. Stress, 
however, may be shown to be related to a mental or physical impairment. 
Similarly, traits like irritability, chronic lateness, and poor judgment are not, in 
themselves, mental impairments, although they may be linked to mental 
impairments.’^

’° See DSM-IV chapter "Other Conditions That May Be a Focus of 
Clinical Attention."

” Individuals v»/ho do not have a mental impairment but are treated by 
their employers as having a substantially limiting impairment have a disability as 
defined by the ADA because they are regarded as having a substantially limiting 
impairment. See EEOC Compliance Manual § 902.8, Definition of the Term 
"Disability," 8 FEP Manual (BNA) 405:7282 (1995).

This discussion refers to the terms "impairment" and "substantially 
limit" in the present tense. These references are not meant to imply that the 
determinations of whether a condition is an impairment, or of whether there is 
substantial limitation, are relevant only to whether an individual meets the first part 
of the definition of "disability," Le,., actually has a physical or mental impairment 
that substantially limits a major life activity. These determinations also are relevant 
to whether an individual has a record of a substantially limiting impairment or is 
regarded as having a substantially limiting impairment. See id. §§ 902.7, 902.8, 
Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7276-78, 7281 

(1995).

jdi § 902.2(c)(4), Definition of the Term "Disability," 8 FEP Manual 
(BNA) 405:7258 (1995).



Major Life Activities

An impairment must substantially limit one or more major life activities to rise to the 
level of a "disability" under the ADA.’^

3. What major life activities are limited by mental impairments?

The major life activities limited by mental impairments differ from person to 
person. There is no exhaustive list of major life activities. For some people, 
mental impairments restrict major life activities such as learning, thinking, 
concentrating, interacting with others,’® caring for oneself, speaking, performing 
manual tasks, or working. Sleeping is also a major life activity that may be 
limited by mental impairments.’®

4. To establish a psychiatric disability, must an individual always show that s/he 
is substantially limited in working?

No. The first question is whether an individual is substantially limited in a major 
life activity other than working (e.g.. sleeping, concentrating, caring for oneself). 
Working should be analyzed only if no other major life activity is substantially 
limited by an impairment.”

42 U.S.C. § 12102(2)(A) (1994); 29 C.F.R. § 1630.2(g)(1) (1996). 
See also EEOC Compliance Manual § 902.3, Definition of the Term "Disability,"
8 FEP Manual (BNA) 405:7261 (1995).

’® Interacting with others, as a major life activity, is not substantially 
limited just because an individual is irritable or has some trouble getting along with 
a supervisor or coworker.

’® Sleeping is not substantially limited just because an individual has 
some trouble getting to sleep or occasionally sleeps fitfully.

See 29 C.F.R. pt. 1630 app. § 1630.2(j) (1996) ("[ijf an individual is 
not substantially limited with respect to any other major life activity, the individual’s 
ability to perform the major life activity of working should be considered .... "); 
see also EEOC Compliance Manual § 902.4(c)(2), Definition of the Term 
"Disability," 8 FEP Manual (BNA) 405:7266 (1995).



Substantial Limitation

Under the ADA, an impairment rises to the level of a disability if it substantially limits 
a major life activity.’® "Substantial limitation" is evaluated in terms of the severity of 
the limitation and the length of time it restricts a major life activity.’®

The determination that a particular individual has a substantially limiting impairment 
should be based on information about how the impairment affects that individual and 
not on generalizations about the condition. Relevant evidence for EEOC investigators 
includes descriptions of an individual's typical level of functioning at home, at work, 
and in other settings, as well as evidence showing that the. individual's functional 
limitations are linked to his/her impairment. Expert testimony about substantial 
limitation is not necessarily required. Credible testimony from the individual with a 
disability and his/her family members, friends, or coworkers may suffice.

5. When is an impairment sufficiently severe to substantially limit a major life 
activity?

An impairment is sufficiently severe to substantially limit a major life activity if 
it prevents an individual from performing a major life activity or significantly 
restricts the condition, manner, or duration under which an individual can 
perform a major life activity, as compared to the average person In the general 
population.^® An impairment does not significantly restrict major life activities 
if it results in only mild limitations.

6. Should the corrective effects of medications be considered when deciding if an 
impairment is so severe that it substantially limits a major life activity?

No. The ADA legislative history unequivocally states that the extent to which 
an impairment limits performance of a major life activity is assessed without

’® 42 U.S.C. § 12102(2) (1994).

’® See generally EEOC Compliance Manual § 902.4, Definition of the 
Term "Disability,” 8 FEP Manual (BNA) 405:7262 (1995).

S^ 29 C.F.R. § 1630.2(j) (1996).
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regard to mitigating measures, including medications.^^ Thus, an individual who 
is taking medication for a mental impairment has an ADA disability if there is 
evidence that the mental impairment, when left untreaterl. substantially limits 
a major life activity.Relevant evidence foT”EEOC investigators includes, for 

example, a description of how an individual’s condition changed when s/he

2’ S. Rep. No. 101-116, at 23 (1989); H.R. Rep. No. 101-485, pt. 2, at 
52 (1990); House Judiciary Report, supra n.2, at 28-29. See also 29 C.F.R. 
pt. 1630 app. § 1630.2(j) (1996).

ADA cases in which courts have disregarded the positive effects of 
medications or other treatment in the determination of disability include Canon v. 
Clark, 883 F. Supp. 718, 4 AD Cas. (BNA) 734 (S.D. Fla. 1995) (finding that 
individual with insulin-dependent diabetes stated an ADA claim), and Sarsvcki v. 
United Parcel Ser.. 862 F. Supp. 336, 340, 3 AD Cas. (BNA) 1039 (W.D. Okla.
1 994) (stating that substantial limitation should be evaluated without regard to 
medication and finding that an individual with insulin-dependent diabetes had a 
disability under the ADA). Pertinent Rehabilitation Act cases in which courts have 
made similar determinations include Liff v. Secretary of Transp.. 1994 WL 579912, 
at *3-"^4 (D.D.C. 1994) (deciding under the Rehabilitation Act, after acknowledging 
pertinent ADA guidance, that depression controlled by medication is a disability), 
and Gilbert v. Frank. 949 F.2d 637, 641, 2 AD Cas. (BNA) 60 (2d Cir. 1991) 
(determining under the Rehabilitation Act that an individual who could not function 
without kidney dialysis had a substantially limiting impairment).

Cases in which courts have found that individuals are nol substantially 
limited after considering the positive effects of medication are, in the Commission's 
view, incorrectly decided. See, e.g.. Mackie v. Runyon. 804 F. Supp. 1 508, 
1510-11, 2 AD Cas. (BNA) 260 (M.D. Fla. 1992) (holding under section 501 of the 
Rehabilitation Act that bipolar disorder stabilized by medication is not substantially 
limiting); Chandler v. City of Dallas. 2 F.3d 1385, 1390-91, 2 AD Cas. (BNA) 1326 
(5th Cir. 1 993) (holding under section 504 of the Rehabilitation Act that an 
individual with insulin-dependent diabetes did not have a disability), cert, denied.
114 S. Ct. 1 386, 3 AD Cas. (BNA) 512 (1994).



went off medicatipn^^ or needed to have dosages adjusted, or a description of 
his/her condition before starting medication.^'*

7. How long does a mental impairment have to last to be substantially limiting?

An impairment is substantially limiting if it lasts for more than several months 
and significantly restricts the performance of one or more major life activities 
during that time. It is not substantially limiting if it lasts for only a brief time or 
does not significantly restrict an individual's ability to perform a major life 
activity.^® Whether the impairment is substantially limiting is assessed without 
regard to mitigating measures such as medication.

Example A: An employee has had major depression for almost a year. 
He has been intensely sad and socially withdrawn (except for going to 
work), has developed serious insomnia, and has had severe problems 
concentrating. This employee has an impairment (major depression) that 
significantly restricts his ability to interact with others, sleep, and 
concentrate. The effects of this impairment are severe and have lasted 
long enough to be substantially limiting.

In addition, some conditions may be long-term, or potentially long-term, in that 
their duration is indefinite and unknowable or is expected to be at least several 
months. Such conditions, if severe, may constitute disabilities.^®

Example B: An employee has taken medication for bipolar disorder for a 
few months. For some time before starting medication, he experienced 
increasingly severe and frequent cycles of depression and mania; at 
times, he became extremely withdrawn socially or had difficulty caring

Some individuals do not experience renewed symptoms when they 
stop taking medication. These individuals are still covered by the ADA, however, if 
they have a record of a substantially limiting impairment (i.e.. if their psychiatric 
impairment was sufficiently severe and long-lasting to be substantially limiting).

If medications cause negative side effects, these side effects should 
be considered in assessing whether the individual is substantially limited. See, e.g.. 
Guice-Mills v. Derwinski. 967 F.2d 794, 2 AD Cas. (BNA) 187 (2d Cir. 1992).

EEOC Compliance Manual § 902.4(d), Definition of the Term 
"Disability," 8 FEP Manual (BNA) 405:7273 (1995).

Id,, 8 FEP Manual (BNA) 405:7271.
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for himself, Hjs symptoms have abated with medication, but his doctor 
says that the duration and course of his bipolar disorder is indefinite, 
although it is potentially long-term. This employee’s impairment (bipolar 
disorder) significantly restricts his major life activities of interacting with 
others and caring for himself, when considered without medication. The 
effects of his impairment are severe, and their duration is indefinite and 
potentially long-term.

However, conditions that are temporary and have no permanent or long-term
effects on an individual's major life activities are not substantially limiting.

Example C: An employee was distressed by the end of a romantic 
relationship. Although he continued his daily routine, he sometimes 
became agitated at work. He was most distressed for about a month 
during and immediately after the breakup. He sought counseling and his 
mood improved within weeks. His counselor gave him a diagnosis of 
"adjustment disorder" and stated that he was not expected to experience 
any long-term problems associated with this event. While he has an 
impairment (adjustment disorder), his impairment was short-term, did not 
significantly restrict major life activities during that time, and was not 
expected to have permanent or long-term effects. This employee does 
not have a disability for purposes of the ADA.

8. Can chronic, episodic disorders be substantially limiting?

Yes. Chronic, episodic conditions may constitute substantially limiting 
impairments if they are substantially limiting when active or have a high 
likelihood of recurrence in substantially limiting forms. For some individuals, 
psychiatric impairments such as bipolar disorder, major depression, and 
schizophrenia may remit and intensify, sometimes repeatedly, over the course 
of several months or several years.

See, e.g.. Clark v. Virginia Bd. of Bar Exam'rs. 861 F. Supp. 512,
3 AD Cas. (BNA) 1066 (E.D. Va. 1994) (vacating its earlier ruling (at 3 AD Cas. 
(BNA) 780) that plaintiff's recurrent major depression did not constitute a 
"disability" under the ADA).



9. When does an impairment substantially limit an individual’s ability to interact 
with others?

An impairment substantially limits an individual's ability to interact with others 
if, due to the impairment, s/he is significantly restricted as compared to the 
average person in the general population. Some unfriendliness with coworkers 
or a supervisor would not, standing alone, be sufficient to establish a substantial 
limitation in interacting with others. An individual would be substantially 
limited, however, if his/ her relations with others were characterized on a regular 
basis by severe problems, for example, consistently high levels of hostility, 
social withdrawal, or failure to communicate when necessary.

These limitations must be long-term or potentially long-term, as opposed to 
temporary, to justify a finding of ADA disability.

Example: An individual diagnosed with schizophrenia now works
successfully as a computer programmer for a large company. Before 
finding an effective medication, however, he stayed in his room at home 
for several months, usually refusing to talk to family and close friends. 
After finding an effective medication, he was able to return to school, 
graduate, and start his career. This individual has a mental impairment, 
schizophrenia, which substantially limits his ability to interact with others 
when evaluated without medication. Accordingly, he is an individual with 
a disability as defined by the ADA.

10. When does an impairment substantially limit an individual’s ability to 
concentrate?

An impairment substantially limits an individual’s ability to concentrate if, due 
to the impairment, s/he is significantly restricted as compared to the average 
person In the general population.^® For example, an individual would be 
substantially limited if s/he was easily and frequently distracted, meaning that 
his/her attention was frequently drawn to irrelevant sights or sounds or to 
intrusive thoughts; or if s/he experienced his/her "mind going blank" on a 
frequent basis.

^® 29 C.F.R. § 1630.2(j)(ii) (1996); EEOC Compliance Manual
§ 902.3(b), Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7261 
(1995).



Such limitations must be long-term or potentially long-term, as opposed to 
temporary, to Justify a finding of ADA disability.^®

Example A: An employee who has an anxiety disorder says that his mind 
wanders frequently and that he is often distracted by irrelevant thoughts. 
As a result, he makes repeated errors at work on detailed or complex 
tasks, even after being reprimanded. His doctor says that the errors are 
caused by his anxiety disorder and may last indefinitely. This individual 
has a disability because, as a result of an anxiety disorder, his ability to 
concentrate is significantly restricted as compared to the average person 
in the general population.

Example B: An employee states that he has trouble concentrating when 
he is tired or during long meetings. He attributes this to his chronic 
depression. Although his ability to concentrate may be slightly limited 
due to depression (a mental impairment), it is not significantly restricted 
as compared to the average person in the general population. Many 
people in the general population have difficulty concentrating when they 
are tired or during long meetings.

11. When does an impairment substantially limit an individual's ability to sleep?

An impairment substantially limits an individual’s ability to sleep if, due to the 
impairment, his/her sleep is significantly restricted as compared to the average 
person in the general population. These limitations must be long-term or 
potentially long-term as opposed to temporary to justify a finding of ADA 
disability.

For example, an individual who sleeps only a negligible amount without 
medication for many months, due to post-traumatic stress disorder, would be 
significantly restricted as compared to the average person in the general 
population and therefore would be substantially limited in sleeping.®® Similarly,

Substantial limitation in concentrating also may be associated with 
learning disabilities, neurological disorders, and physical trauma to the brain (e.o.. 
stroke, brain tumor, or head injury in a car accident). Although this guidance does 
not focus on these particular impairments, the analysis of basic ADA issues is 
consistent regardless of the nature of the condition.

®° A 1994 survey of 1,000 American adults reports that 71 % averaged
(continued...)
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an individual who for several months typically slept about two to three hours 
per night without medication, due to depression, also would be substantially 
limited in sleeping.

By contrast, an individual woilild not be substantially limited in sleeping if s/he 
had some trouble getting to sleep or sometimes slept fitfully because of a 
mental impairmerit. Although this individual may be slightly restricted in 
sleeping, s/he is not significantly restricted as compared to the average person 
in the general population.

12. When does an impairment substantially limit an individual's ability to care for 
him/herself?

An impairment substantially limits an individual's ability to care for him/herself 
if, due to the impairment, an individual is significantly restricted as compared 
to the average person in the general population in performing basic activities 
such as getting up in the morning, bathing, dressing, and preparing or obtaining 
food. These limitations must be long-term or potentially long-term as opposed 
to temporary to justify a finding of ADA disability.

Some psychiatric impairments, for example major depression, may result in an 
individual sleeping too much. In such cases, an individual may be substantially 
limited if, as a result of the impairment, s/he sleeps so much that s/he does not 
effectively care for him/herself. Alternatively, the individual may be 
substantially limited in working.

DISCLOSURE OF DISABILITY

Individuals with psychiatric disabilities may have questions about whether and when 
they must disclose their disability to their employer under the ADA. They may have 
concerns about the potential negative consequences of disclosing a psychiatric 
disability in the workplace, and about the confidentiality of information that they do 
disclose.

(...continued)
5-8 hours of sleep a night on weeknights and that 55% averaged 5-8 hours a night 
on weekends (with 37% getting more than 8 hours a night on weekends). See The 
Cutting Edge: Vital Statistics - America's Sleep Habits. Washington Post, May 24, 
1994, Health Section at 5.



13. May an employer ask questions on a job application about history of treatment 
of mental illness, hospitalization, or the existence of mental or emotional illness or 
psychiatric disability?

No. An employer may not ask questions that are likely to elicit information 
about a disability before making an offer of employment.^’ Questions on a job 
application about psychiatric disability or mental or emotional illness or about 
treatment are likely to elicit information about a psychiatric disability and 
therefore are prohibited before an offer of employment is made.

14. When may an employer lawfully ask an individual about a psychiatric disability 
under the ADA?

An employer may ask for disability-related information, including information 
about psychiatric disability, only in the following limited circumstances:

• Application Stage. Employers are prohibited from asking disability-related 
questions before making an offer of employment. An exception, 
however, is if an applicant asks for reasonable accommodation for the 
hiring process. If the need for this accommodation is not obvious, an 
employer may ask an applicant for reasonable documentation about 
his/her disability. The employer may require the applicant to provide 
documentation from an appropriate professional concerning his/her 
disability and functional limitations.^^ A variety of health professionals 
may provide such documentation regarding psychiatric disabilities 
including primary health care professionals,^^ psychiatrists, psychologists.

See 42 U.S.C. § 12112(d)(2) (1994); 29 C.F.R. § 1630.13(a) (1996). 
See also EEOC Enforcement Guidance: Preemployment Disability-Related Questions 
and Medical Examinations at 4, 8 FEP Manual (BNA) 405:7192 (1995).

Enforcement Guidance: Preemployment Disability-Related Questions 
and Medical Examinations at 6, 8 FEP Manual (BNA) 405:7193 (1995).

When a primary health care professional supplies documentation about 
a psychiatric disability, his/her credibility depends on how well s/he knows the 
individual and on his/her knowledge about the psychiatric disability.



psychiatric nurses, and licensed mental health professionals such as 
licensed clinical social workers and licensed professional counselors.

An employer should make clear to the applicant why it is requesting such 
information, Lfii., to verify the existence of a disability and the need for 
an accommodation. Furthermore, the employer may request only 
information necessary to accomplish these limited purposes.

Example A: An applicant for a secretarial job asks to take a typing 
test in a quiet location rather than in a busy reception area 
"because of a medical condition." The employer may make 
disability-related inquiries at this point because the applicant's 
need for reasonable accommodation under the ADA is not obvious 
based oh the statement that an accommodation is needed 
"because of a medical condition." Specifically, the employer may 
ask the applicant to provide documentation showing that she has 
an impairment that substantially limits a major life activity and that 
she needs to take the typing test in a quiet location because of 
disability-related functional limitations.^®

Although an employer may not ask an applicant if s/he will need 
reasonable accommodation for the job, there is an exception if the 
employer could reasonably believe, before making a job offer, that the 
applicant will need accommodation to perform the functions of the job. 
For an individual with a non-visible disability, this may occur if the 
individual voluntarily discloses his/her disability or if s/he voluntarily tells 
the employer that s/he needs reasonable accommodation to perform the 
job. The employer may then ask certain limited questions, specifically:

• whether the applicant needs reasonable accommodation; and

Important information about an applicant's functional limitations also 
may be obtained from non-professionals, such as the applicant, his/her family 
members, and friends.

In response to the employer's request for documentation, the applicant 
may elect to revoke the request for accommodation and to take the test in the 
reception area. In these circumstances, where the request for reasonable 
accommodation has been withdrawn, the employer cannot continue to insist on 
obtaining the documentation.



• what type of reasonable accommodation would be needed to 
perform the functions of the job.^®

After making an offer of employment, if the employer requires a post­
offer, preemployment rriedical examination or inquiry. After an employer 
extends an offer of employment, the employer may require a medical 
examination (including a psychiatric examination) or ask questions related 
to disability (including questions about psychiatric disability) if the 
employer subjects all entering employees in the same job category to the 
same inquiries or examinations regardless of disability. The inquiries and 
examinations do not need to be related to the job.^^

During employment, when a disability-related inquiry or medical 
examination of an employee is "job-related and consistent with business 
necessity."^® This requirement may be met when an employer has a 
reasonable belief, based on objective evidence, that: (1) an employee's 
ability to perform essential job functions®® will be impaired by a medical 
condition; or (2) an employee will pose a direct threat due to a medical 
condition. Thus, for example, inquiries or medical examinations are 
permitted if they follow-up on a request for reasonable accommodation 
when the need for accommodation is not obvious, or if they address 
reasonable concerns about whether an individual is fit to perform 
essential functions of his/her position. In addition, inquiries or

EEOC Enforcement Guidance: Preemployment Disability-Related 
Questions and Medical Examinations at 6-7, 8 FEP Manual (BNA) 405:7193-94 
(1995).

If an employer uses the results of these inquiries or examinations to 
screen out an individual because of disability, the employer must prove that the 
exclusionary criteria are job-related and consistent with business necessity, and 
cannot be met with reasonable accommodation, in order to defend against a charge 
of employment discrimination. 42 U.S.C. § 12112(b)(6) (1994); 29 C.F.R.
§§ 1630.10, 1630.14(b)(3), 1630.15(b) (1996).

®8 42 U.S.C. § 12112(d)(4) (1994); 29 C.F.R. § 1630.14(c) (1996).

®® A "qualified" individual with a disability is one who can perform the
essential functions of a position with or without reasonable accommodation.
42 U.S.C. § 12111 (8) (1994). An employer does not have to lower production 
standards, whether qualitative or quantitative, to enable an individual with a 
disability to perform an essential function. See 29 C.F.R. pt. 1630 app.
§ 1630.2(n) (1996).



examinations are permitted if they are required by another Federal law or 
regulation/® In these situations, the inquiries or examinations must not 
exceed the scope of the specific medical condition and its effect on the 
employee’s ability, with or without reasonable accommodation, to 
perform essential job functions or to work without posing a direct 
threat/’ ,

Example B: A delivery person does not learn the route he is 
required to take when he makes deliveries in a particular 
neighborhood. He often does not deliver items at all or delivers 
them to the wrong address. He is not adequately performing his 
essential function of making deliveries. There is no indication, 
however, that his failure to learn his route is related in any way to 
a medical condition. Because the employer does not have a 
reasonable belief, based on objective evidence, that this 
individual's ability to perform his essential job function is impaired 
by a medical condition, a medical examination (including a 
psychiatric examination) or disability-related inquiries would not be 
job-related and consistent with business necessity.’’^

Example C: A limousine service knows that one of its best drivers 
has bipolar disorder and had a manic episode last year, which 
started when he was driving a group of diplomats to around-the- 
clock meetings. During the manic episode, the chauffeur engaged 
in behavior that posed a direct threat to himself and others (he 
repeatedly drove a company limousine in a reckless manner). 
After a short leave of absence, he returned to work and to his 
usual high level of performance. The limousine service now wants 
to assign him to drive several business executives who may begin

29 C.F.R. § 1630.1 5(e) (1996) ("It may be a defense to a charge of 
discrimination . . . that a challenged action is required or necessitated by another 
Federal law or regulation . . . .").

There may be additional situations which could meet the "job-related 
and consistent with business necessity" standard. For example, periodic medical 
examinations for public safety positions that are narrowly tailored to address 
specific job-related concerns and are shown to be consistent with business 
necessity would be permissible.

Of course, an employer would be justified in taking disciplinary action 
in these circumstances.



around-the-clock labor negotiations during the next several weeks. 
The employer is concerned, however, that this will trigger another 
manic episode and that, as a result, the employee will drive 
recklessly and pose a significant risk of substantial harm to himself 
and others. Thpre is no indication that the employee’s condition 
has changed in the last year, or that his manic episode last year 
was not precipitated by the assignment to drive to around-the- 
clock meetings. The employer may make disability-related 
inquiries, or require a medical examination, because it has a 
reasonable belief, based on objective evidence, that the employee 
will pose a direct threat to himself or others due to a medical 
condition.

Example D: An employee with depression seeks to return to work 
after a leave of absence during which she was hospitalized and her 
medication was adjusted. Her employer may request a fitness-for- 
duty examination because it has a reasonable belief, based on the 
employee's hospitalization and medication adjustment, that her 
ability to perform essential job functions may continue to be 
impaired by a medical condition. This examination, however, must 
be limited to the effect of her depression on her ability, with or 
without reasonable accommodation, to perform essential job 
functions. Inquiries about her entire psychiatric history or about 
the details of her therapy sessions would, for example, exceed this 
limited scope.

1 5. Do ADA confidentiality requirements apply to information about a psychiatric 
disability disclosed to an employer?

Yes. Employers must keep all information concerning the medical condition or 
history of its applicants or employees, including information about psychiatric 
disability, confidential under the ADA. This includes medical information that 
an individual voluntarily tells his/her employer. Employers must collect and 
maintain such information on separate forms and in separate medical files, apart 
from the usual personnel files.^^ There are limited exceptions to the ADA 
confidentiality requirements:

For a discussion of other confidentiality issues, se£ EEOC Enforcement 
Guidance: Preemployment Disability-Related Questions and Medical Examinations at 
21-23, 8 FEP Manual (BNA) 405:7201-02 (1995).



supervisors and managers may be told about necessary restrictions on 
the work or duties of the employee and about necessary 
accommodations;

first aid and safety personnel may be told if the disability might require 
emergency treatment; and

government officials investigating compliance with the ADA must be 
given relevant information on request/'^

16. How can an employer respond when employees ask questions about a coworker 
who has a disability?

If employees ask questions about a coworker who has a disability, the employer 
must not disclose any medical information in response. Apart from the limited 
exceptions listed in Question 15, the ADA confidentiality provisions prohibit 
such disclosure.

An employer also may not tell employees whether it is providing a reasonable 
accommodation for a particular individual. A statement that an individual 
receives a reasonable accommodation discloses that the individual probably has 
a disability because only individuals with disabilities are entitled to reasonable 
accommodation under the ADA. In response to coworker questions, however, 
the employer may explain that it is acting for legitimate business reasons or in 
compliance with federal law.

As background information for all employees, an employer may find it helpful 
to explain the requirements of the ADA, including the obligation to provide 
reasonable accommodation, in its employee handbook or in its employee 
orientation or training.

42U.S.C. § 12112(d)(3)(B), (4)(C) (1994); 29 C.F.R. § 1630.14(b)(1) 
(1996). The Commission has interpreted the ADA to allow employers to disclose 
medical information to state workers’ compensation offices, state second injury 
funds, or workers’ compensation insurance carriers in accordance with state 
workers’ compensation laws. 29 C.F.R. pt. 1630 app. § 1630.14(b) (1996). The 
Commission also has interpreted the ADA to permit employers to use medical 
information for insurance purposes. IdL See also EEOC Enforcement Guidance: 
Preemployment Disability-Related Questions and Medical Examinations at 21 nn.24, 
25, 8 FEP Manual (BNA) 405:7201 nn.24, 25 (1995).



REQUESTING REASONABLE ACCOMMODATION

An employer must provide a reasonaye„AccQmmodatipn to the jg^n^yll^pr 
mentariirnitation^-of-a qualifiedlri^idual with a disability unless4^carrshnw^hat 
accommodatton-^wggtdlmBOSfL^DluDdiij^^ ArT^ployee’s decision about
reputing reasonable accommodation may be influenced by his/her concerns about 
the potential negative consequences of disclosing a psychiatric disability at work. 
Employees and employers alike have posed numerous questions about what 
constitutes a request for reasonable accommodation.

17. When an individual decides to request reasonable accommodation, what must 
s/he say to make the request and start the reasonable accommodation process?

When an individual decides to request accommodation, the individual or his/her 
representative must let the employer know that s/he needs an adjustment or 
change at work for a reason related to a medical condition. To request 
accommodation, an individual may use "plain English" and need not mention the 
ADA or use the phrase "reasonable accommodation."'^®

Example A: An employee asks for time off because he is "depressed and 
stressed." The employee has communicated a request for a change at 
work (time off) for a reason related to a medical condition (being 
"depressed and stressed" may be "plain English" for a medical condition). 
This statement is sufficient to put the employer on notice that the 
employee is requesting reasonable accommodation. However, if the 
employee's need for accommodation is not obvious, the employer may 
ask for reasonable documentation concerning the employee's disability 
and functional limitations.'*^

■//

42 U.S.C. §§12111(9), 12112(b)(5)(A) (1994); 29 C.F.R.
§ 1630.2(0), .9 (1996); 29 C.F.R. pt. 1630 app. § 1630.9 (1996).

Schmidt v. Safeway. Inc.. 864 F. Supp. 991, 3 AD Cas. (BNA) 1141 
(D. Or. 1994) (an employee's request for reasonable accommodation need not use 
"magic words" and can be in plain English). See Bultemever v. Ft. Wayne 
Community Schs.. 6 AD Cas. (BNA) 67 (7th Cir. 1996) (an employee with a known 
psychiatric disability requested reasonable accommodation by stating that he could 
not do a particular job and by submitting a note from his psychiatrist).

See Question 21 infra about employers requesting documentation after
(continued...)



Example B: An employee submits a note from a health professional 
stating that he is having a stress reaction and needs one week off. 
Subsequently, his wife telephones the Human Resources department to 
say that the employee is disoriented and mentally falling apart and that 
the family Is having him hospitalized. The wife asks about procedures for 
extending the employee’s leave and states that she will provide the 
necessary information as soon as possible but that she may need a little 
extra time. The wife's statement is sufficient to constitute a request for 
reasonable accommodation. The wife has asked for changes at work (an 
exception to the procedures for requesting leave and more time off) for 
a reason related to a medical condition (her husbarid had a stress reaction 
and is so mentally disoriented that he is being hospitalized). As in the 
previous example, if the need for accommodation is not obvious, the 
employer may request documentation of disability and clarification of the 
need for accommodation.**®

Example C: An employee asks to take a few days off to rest after the 
completion of a major project. The employee does not link her need for 
a few days off to a medical condition. Thus, even though she has 
requested a change at work (time off), her statement is not sufficient to 
put the employer on notice that she is requesting reasonable 
accommodation.

18. May someone other than the employee request a reasonable accommodation on 
behalf of an individual with a disability?

Yes, a family member, friend, health professional, or other representative may 
request a reasonable accommodation on behalf of an individual with a

(...continued)
receiving a request for reasonable accommodation.

**® In the Commission’s view. Miller v. Nat'l Cas. Co.. 61 F.3d 627, 4 AD 
Cas. (BNA) 1089 (8th Cir. 1995) was incorrectly decided. The court in Miller held 
that the employer was not alerted to Miller’s disability and need for accommodation 
despite the fact that Miller’s sister phoned the employer repeatedly and informed it 
that Miller was falling apart mentally and that the family was trying to get her into a 
hospital. See also Tavlor v. Principal Financial Group. 5 AD Cas. (BNA) 1653 
(5th Cir. 1996).



disability/® Of course, an employee may refuse to accept an accommodation 
that is not needed.

19. Do requests for reasonable accommodation need to be in writing?

No. Requests for reasonable accommodation do not need to be in writing. 
Employees may request accommodations in conversation or may use any other 
mode of communication.®®

20. When should an individual with a disability request a reasonable accommodation 
to do the job?

An individual with a disability is not required to request a reasonable 
accommodation at the beginning of employment. S/he may request a 
reasonable accommodation at any time during employment.®’

Ct Beck v. Univ. of Wis.. 75 F.3d 1130, 5 AD Cas. (BNA) 304 
(7th Cir. 1996) (assuming, without discussion, that a doctor's note requesting 
reasonable accommodation on behalf of his patient triggered the reasonable 
accommodation process); Schmidt v. Safeway. Inc.. 864 F. Supp. 991, 3 AD Cas. 
(BNA) 1141 (D. Or. 1994) (stating that a doctor need not be expressly authorized 
to request accommodation on behalf of an employee in order to make a valid 
request).

In addition, because the reasonable accommodation process presumes 
open communication between the employer and the employee with the disability, 
the employer should be receptive to any relevant information or requests it receives 
from a third party acting on the employee's behalf. 29 C.F.R. pt. 1630 app.
§ 1630.9 (1996).

®° Although individuals with disabilities are not required to keep records, 
they may find it useful to document requests for reasonable accommodation in the 
event there is a dispute about whether or when they requested accommodation. Of 
course, employers must keep all employment records, including records of requests 
for reasonable accommodation, for one year from the making of the record or the 
personnel action involved, whichever occurs later. 29 C.F.R. § 1602.14 (1996).

®’ As a practical matter, it may be in the employee's interest to request a
(continued...)



21. May an employer ask an employee for documentation when the employee 
requests reasonable accommodation for the job?

Yes, When the need for accommodation is not obvious, an employer may ask 
an employee for reasonable documentation about his/her disability and 
functional limitations. The employer is entitled to know that the employee has 
a covered disability for which s/he needs a reasonable accommodation,®^ A 
variety of health professionals may provide such documentation with regard to 
psychiatric disabilities.®^

Example A: An employee asks for time off because he is "depressed and 
stressed." Although this statement is sufficient to put the employer on 
notice that he is requesting accommodation,®'* the employee’s need for 
accommodation is not obvious based on this statement alone. 
Accordingly, the employer may require reasonable documentation that 
the employee has a disability within the meaning of the ADA and, if he 
has such a disability, that the functional limitations of the disability 
necessitate time off.

Example B: Same as Example A, except that the employer requires the 
employee to submit all of the records from his health professional 
regarding his mental health history, including materials that are not 
relevant to disability and reasonable accommodation under the ADA. 
This is not a request for reasonable documentation. All of these records 
are not required to determine if the employee has a disability as defined 
by the ADA and needs the requested reasonable accommodation because 
of his disability-related functional limitations. As one alternative, in order 
to determine the scope of its ADA obligations, the employer may ask the

®*(...continued)
reasonable accommodation before performance suffers or conduct problems occur.

®^ EEOC Enforcement Guidance: Preemployment Disability-Related 
Questions and Medical Examinations at 6, 8 FEP Manual (BNA) 405:7193 (1995).

®^ See supra nn.32-34 and accompanying text. See also Bultemever v. 
Ft. Wavne Community Schs.. 6 AD Cas. (BNA) 67 (7th Cir. 1996) (stating that, if 
employer found the precise meaning of employee's request for reasonable 
accommodation unclear, employer should have spoken to the employee or his 
psychiatrist, thus properly engaging in the interactive process).

®'* See Question 17, Example A, supra.



employee to sign a limited release allowing the employer to submit a list 
of specific questions to the employee's health care professional about his 
condition and need for reasonable accommodation.

22. May an employer require an employee to go to a health care professional of the 
employer's (rather than the employee's) choice for purposes of documenting need for 
accommodation and disability?

The ADA does not prevent an employer from requiring an employee to go to an 
appropriate health professional of the employer's choice if the employee initially 
provides insufficient information to substantiate that s/he has an ADA disability 
and needs a reasonable accommodation. Of course, any examination must be 
job-related and consistent with business necessity.If an employer requires an 
employee to go to a health professional of the employer's choice, the employer 
must pay all costs associated with the visit(s).

SELECTED TYPES OF REASONABLE ACCOMMODATION

Reasonable accommodations for individuals with disabilities must be determined on a 
case-by-case basis because workplaces and jobs vary, as do people with disabilities. 
Accommodations for individuals with psychiatric disabilities may involve changes to 
workplace policies, procedures, or practices. Physical changes to the workplace or 
extra equipment also may be effective reasonable accommodations for some people.

In some instances, the precise nature of an effective accommodation for an individual 
may not be immediately apparent. Mental health professionals, including psychiatric 
rehabilitation counselors, may be able to make suggestions about particular 
accommodations and, of equal importance, help employers and employees 
communicate effectively about reasonable accommodation.®® The questions below

®® Employers also may consider alternatives like having their health 
professional consult with the employee's health professional, with the employee's 
consent.

®® The Job Accommodation Network (JAN) also provides advice free-of- 
charge to employers and employees contemplating reasonable accommodation.
JAN is a service of the President's Committee on Employment of People with 
Disabilities which, in turn, is funded by the U.S. Department of Labor. JAN can be

(continued...)



discuss selected types of reasonable accommodation that may be effective for certain 
individuals with psychiatric disabilities.®^

23. Does reasonable accommodation include giving an individual with a disability 
time off from work or a modified work schedule?

Yes. Permitting the use of accrued paid leave or providing additional unpaid 
leave for treatment or recovery related to a disability is a reasonable 
accommodation, unless (or until) the employee's absence imposes an undue 
hardship on the operation of the employer's business.®® This includes leaves of 
absence, occasional leave (e.g.. a few hours at a time), and part-time 
scheduling.

A related reasonable accommodation is to allow an individual with a disability 
to change his/her regularly scheduled working hours, for example, to work 10 
AM to 6 PM rather than 9 AM to 5 PM, barring undue hardship. Some 
medications taken for psychiatric disabilities cause extreme grogginess and lack

(...continued)
reached at 1-800-ADA-WORK.

®’ Some of the accommodations discussed in this section also may prove 
effective for individuals with traumatic brain injuries, stroke, and other mental 
disabilities. As a general matter, a covered employer must provide reasonable 
accommodation to the known physical or mental limitations of an otherwise 
qualified individual with a disability, barring undue hardship. 42 U.S.C.
§ 12112(b)(5)(A) (1994).

®® 29 C.F.R. pt. 1630 app. § 1630.2(o) (1996). Courts have recognized
leave as a reasonable accommodation. See, e.g.. Vande Zande v. Wis. Dep't of 
Admin.. 44 F.3d 538, 3 AD Cas. (BNA) 1636 (7th Cir. 1995) (defendant had duty 
to accommodate plaintiff's pressure ulcers resulting from her paralysis which 
required her to stay home for several weeks); Vializ v. New York City Bd. of Educ..
1995 WL 110112, 4 AD Cas. (BNA) 345 (S.D.N.Y. 1995) (plaintiff stated claim 
under ADA where she alleged that she would be able to return to work after back 
injury if defendant granted her a temporary leave of absence); Schmidt v. Safeway. 
Inc.. 864 F. Supp. 991, 3 AD Cas. (BNA) 1141 (D. Or. 1994) ("[A] leave of 
absence to obtain medical treatment is a reasonable accommodation if it is likely 
that, following treatment, [the employee] would have been able to safely perform 
his duties . . . .").



of concentration in the morning. Depending on the job, a later schedule can 
enable the employee to perform essential job functions.

24. What types of physical changes to the workplace or equipment can serve as 
accommodations for people with psychiatric disabilities?

Simple physical changes to the workplace may be effective accommodations for 
some individuals with psychiatric disabilities. For example, room dividers, 
partitions, or other soundproofing or visual barriers between workspaces may 
accommodate individuals who have disability-related limitations in 
concentration. Moving an individual away from noisy machinery or reducing 
other workplace noise that can be adjusted (e.o.. lowering the volume or pitch 
of telephones) are similar reasonable accommodations. Permitting an individual 
to wear headphones to block out noisy distractions also may be effective.

Some individuals who have disability-related limitations in concentration may 
benefit from access to equipment like a tape recorder for reviewing events such 
as training sessions or meetings.

25. Is it a reasonable accommodation to modify a workplace policy?

Yes. It is a reasonable accommodation to modify a workplace policy when 
necessitated by an individual's disability-related limitations, barring undue 
hardship.®® For example, it would be a reasonable accommodation to allow an 
individual with a disability, who has difficulty concentrating due to the disability, 
to take detailed notes during client presentations even though company policy 
discourages employees from taking extensive notes during such sessions.

Example: A retail employer does not allow individuals working as
cashiers to drink beverages at checkout stations. The retailer also limits 
cashiers to two 15-minute breaks during an eight-hour shift, in addition 
to a meal break. An individual with a psychiatric disability needs to drink 
beverages approximately once an hour in order to combat dry mouth, a 
side-effect of his psychiatric medication. This individual requests 
reasonable accommodation. In this example, the employer should 
consider either modifying its policy against drinking beverages at 
checkout stations or modifying its policy limiting cashiers to two 15- 
minute breaks each day plus a meal break, barring undue hardship.

42 U.S.C. § 1211 T(9)(B) (1994); 29 C.F.R. § 1630.2(o)(2)(ii) (1996).
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Granting an employee time off from work or an adjusted work schedule as a 
reasonable accommodation may involve modifying leave or attendance 
procedures or policies. As an example, it would be a reasonable 
accommodation to modify a policy requiring employees to schedule vacation 
time in advance if an otherwise qualified individual with a disability needed to 
use accrued vacation time on an unscheduled basis because of disability-related 
medical problems, barring undue hardship.®® In addition, an employer, in spite 
of a "no-leave" policy, may, in appropriate circumstances, be required to 
provide leave to an employee with a disability as a reasonable accommodation, 
unless the provision of leave would impose an undue hardship.®’

26. Is adjusting supervisory methods a form of reasonable accommodation?

Yes. Supervisors play a central role in achieving effective reasonable 
accommodations for their employees. In some circumstances, supervisors may 
be able to adjust their methods as a reasonable accommodation by, for example, 
communicating assignments, instructions, or training by the medium that is 
most effective for a particular individual (e.g.. in writing, in conversation, or by 
electronic mail). Supervisors also may provide or arrange additional training or 
modified training materials.

Adjusting the level of supervision or structure sometimes may enable an 
otherwise qualified individual with a disability to perform essential job functions. 
For example, an otherwise qualified individual with a disability who experiences 
limitations in concentration may request more detailed day-to-day guidance, 
feedback, or structure in order to perform his job.®^

®° See Dutton v. Johnson Countv Bd.. 1995 WL 337588, 3 AD Cas.
(BNA) 1614 (D. Kan. 1995) (it was a reasonable accommodation to permit an
individual with a disability to use unscheduled vacation time to cover absence for 
migraine headaches, where that did not pose an undue hardship and employer knew 
about the migraine headaches and the need for accommodation).

®’ See 29 C.F.R. pt. 1630 app. § 1630.15(b), (c) (1996).

®^ Reasonable accommodation, however, does not require lowering
standards or removing essential functions of the job. Bolstein v. Reich. 1995 WL 
46387, 3 AD Cas. (BNA) 1761 (D.D.C. 1995) (attorney with chronic depression 
and severe personality disturbance was not a qualified individual with a disability 
because his requested accommodations of more supervision, less complex

(continued...)



Example: An employee requests more daily guidance and feedback as a 
reasonable accommodation for limitations associated with a psychiatric 
disability. In response to his request, the employer consults with the 
employee, his health care professional, and his supervisor about how his 
limitations are manifested in the office (the employee is unable to stay 
focused on the steps necessary to complete large projects) and how to 
make effective and practical changes to provide the structure he needs. 
As a result of these consultations, the supervisor and employee work out 
a long-term plan to initiate weekly meetings to review the status of large 
projects and identify which steps need to be taken next.

27. Is it a reasonable accommodation to provide a job coach?

Yes. An employer may be required to provide a temporary job coach to assist 
in the training of a qualified individual with a disability as a reasonable 
accommodation, barring undue hardship.®^ An employer also may be required 
to allow a job coach paid by a public or private social service agency to 
accompany the employee at the job site as a reasonable accommodation.

28. Is it a reasonable accommodation to make sure that an individual takes 
medication as prescribed?

No. Medication monitoring is not a reasonable accommodation. Employers 
have no obligation to monitor medication because doing so does not remove a

(...continued)
assignments, and the exclusion of appellate work would free him of the very duties 
that justified his GS-14 grade), motion for summary affirmance granted. 1995 WL 
686236 (D.C. Cir. 1995). The court in Bolstein noted that the plaintiff objected to 
a reassignment to a lower grade in which he could have performed the essential 
functions of the position. 1995 WL 46387, * 4, 3 AD Cas. (BNA) 1761, 1764 
(D.D.C. 1995).

See 29 C.F.R. pt. 1630 app. § 1630.9 (1996) (discussing supported 
employment); U.S. Equal Employment Opportunity Commission, "A Technical 
Assistance Manual on the Employment Provisions (Title I) of the Americans with 
Disabilities Act," at 3.4, 8 FEP Manual (BNA) 405:7001 (1992) [hereinafter 
Technical Assistance Manual]. A job coach is a professional who assists individuals 
with severe disabilities with job placement and job training.



barrier that is unique to the workplace. When people do not take medication as 
prescribed, it affects them on and off the job.

29. When is reassignment to a different position required as a reasonable 
accommodation?

In general, reassignment must be considered as a reasonable accommodation 
when accommodation in the present job would cause undue hardship®^ or would 
not be possible.®® Reassignment may be considered if there are circumstances 
under which both the employer and employee voluntarily agree that it is 
preferable to accommodation in the present position.®®

Reassignment should be made to an equivalent position that is vacant or will 
become vacant within a reasonable amount of time. If an equivalent position 
is not available, the employer must look for a vacant position at a lower level for 
which the employee is qualified. Reassignment is not required if a vacant 
position at a lower level is also unavailable.

®‘‘ For example, it may -be an undue hardship to provide extra supervision 
as a reasonable accommodation in the present job if the employee's current 
supervisor is already very busy supervising several other individuals and providing 
direct service to the public.

®® 42 U.S.C. § 12111 (9)(B) (1994). For example, it may not be possible
to accommodate an employee in his present position if he works as a salesperson 
on the busy first floor of a major department store and needs a reduction in visual 
distractions and ambient noise as a reasonable accommodation.

See EEOC Enforcement Guidance: Workers’ Compensation and the 
ADA at 17, 8 FEP Manual (BNA) 405:7399-7400 (1996) (where an employee can 
no longer perform the essential functions of his/her original position, with or 
without a reasonable accommodation, because of a disability, an employer must 
reassign him/her to an equivalent vacant position for which s/he is qualified, absent 
undue hardship).

®® Technical Assistance Manual, supra note 63, at 3.10(5), 8 FEP Manual 
(BNA) 405:7011-12 (reassignment to a vacant position as a reasonable 
accommodation); see also 42 U.S.C. § 12111(9)(B) (1994); 29 C.F.R.
§ 1630.2(o)(2)(ii) (1996).



CONDUCT

Maintaining satisfactory conduct and performance typically is not a problem for 
individuals with psychiatric disabilities. Nonetheless, circumstances arise when 
employers need to discipline individuals with such disabilities for misconduct.

30. May an employer discipline an individual with a disability for violating a 
workplace conduct standard if the misconduct resulted from a disability?

Yes, provided that the workplace conduct standard is job-related for the position 
in question and is consistent with business necessity.®^ For example, nothing 
in the ADA prevents an employer from maintaining a workplace free of violence 
or threats of violence, or from disciplining an employee who steals or destroys 
property. Thus, an employer may discipline an employee with a disability for 
engaging in such misconduct if it would impose the same discipline on an 
employee without a disability.®® Other conduct standards, however, may not 
be job-related for the position in question and consistent with business 
necessity. If they are not, imposing discipline under them could violate the 
ADA.

Example A: An employee steals money from his employer. Even if he 
asserts that his misconduct was caused by a disability, the employer may 
discipline him consistent with its uniform disciplinary policies because the 
individual violated a conduct standard — a prohibition against employee 
theft - that is job-related for the position in question and consistent with 
business necessity.

®' 42 U.S.C. § 12112(b)(6) (1994); 29 C.F.R. § 1630.10, .15(c) (1996).

®® See EEOC Compliance Manual § 902.2, n.11, Definition of the Term
"Disability," 8 FEP Manual (BNA) 405:7259, n.11 (1995) (an employer "does not 
have to excuse . . . misconduct, even if the misconduct results from an impairment 
that rises to the level of a disability, if it does not excuse similar misconduct from 
its other employees"); sge 56 Fed. Reg. 35,733 (1991) (referring to revisions to 
proposed ADA rule that "clarify that employers may hold all employees, disabled 
(including those disabled by alcoholism or drug addiction) and nondisabled, to the 
same performance and conduct standards").



Example B: An employee at a clinic tampers with and incapacitates 
medical equipment. Even if the employee explains that she did this 
because of her disability, the employer may discipline her consistent with 
its uniform disciplinary policies because she violated a conduct standard 
-- a rule prohibiting intentional damage to equipment - that is job-related 
for the position in question and consistent with business necessity. 
However, if the employer disciplines her even though it has not 
disciplined people without disabilities for the same misconduct, the 
employer would be treating her differently because of disability in 
violation of the ADA.

Example C: An employee with a psychiatric disability works in a
warehouse loading boxes onto pallets for shipment. He has no customer 
contact and does not come into regular contact with other employees. 
Over the course of several weeks, he has come to work appearing 
increasingly disheveled. His clothes are ill-fitting and often have tears in 
them. He also has become increasingly anti-social. Coworkers have 
complained that when they try to engage him in casual conversation, he 
walks away or gives a curt reply. When he has to talk to a coworker, he 
is abrupt and rude. His work, however, has not suffered. The 
employer's company handbook states that employees should have a neat 
appearance at all times. The handbook also states that employees should 
be courteous to each other. When told that he is being disciplined for his 
appearance and treatment of coworkers, the employee explains that his 
appearance and demeanor have deteriorated because of his disability 
which was exacerbated during this time period.

The dress code and coworker courtesy rules are not job-related for the 
position in question and consistent with business necessity because this 
employee has no customer contact and does not come into regular 
contact with other employees. Therefore, rigid application of these rules 
to this employee would violate the ADA.

31. Must an employer make reasonable accommodation for an individual with a 
disability who violated a conduct rule that is job-related for the position in question and 
consistent with business necessity?

An employer must make reasonable accommodation to enable an otherwise 
qualified individual with a disability to meet such a conduct standard in the



future, barring undue hardship.®® Because reasonable accommodation is always 
prospective, however, an employer is not required to excuse past misconduct.^®

Example A: A reference librarian frequently loses her temper at work, 
disrupting the library atmosphere by shouting at patrons and coworkers. 
After receiving a suspension as the second step in uniform, progressive 
discipline, she discloses her disability, states that it causes her behavior, 
and requests a leave of absence for treatment. The employer may 
discipline her because she violated a conduct standard -- a rule prohibiting 
disruptive behavior towards patrons and coworkers -- that is job-related 
for the position in question and consistent with business necessity. The 
employer, however, must grant her request for a leave of absence as a 
reasonable accommodation, barring undue hardship, to enable her to 
meet this conduct standard in the future.

Example B: An employee with major depression is often late for work 
because of medication side-effects that make him extremely groggy in 
the morning. His scheduled hours are 9:00 AM to 5:30 PM, but he 
arrives at 9:00, 9:30, 10:00 or even 10:30 on any given day. His job 
responsibilities involve telephone contact with the company's traveling 
sales representatives, who depend on him to answer urgent marketing 
questions and expedite special orders. The employer disciplines him for 
tardiness, stating that continued failure to arrive promptly during the next 
month will result in termination of his employment. The individual then 
explains that he was late because of a disability and needs to work on a 
later schedule. In this situation, the employer may discipline the 
employee because he violated a conduct standard addressing tardiness 
that is job-related for the position in question and consistent with 
business necessity. The employer, however, must consider reasonable 
accommodation, barring undue hardship, to enable this individual to meet 
this standard in the future. For example, if this individual can serve the 
company's sales representatives by regularly working a schedule of 
10:00 AM to 6:30 PM, a reasonable accommodation would be to modify 
his schedule so that he is not required to report for work until 10:00 AM.

®® See 29 C.F.R. § 1630.15(d) (1996).

Therefore, it may be in the employee's interest to request a reasonable 
accommodation before performance suffers or conduct problems occur. See 
Question 20 suora.



Example C: An employee has a hostile altercation with his supervisor 
and threatens the supervisor with physical harm. The employer 
immediately terminates the individual's employment, consistent with its 
policy of immediately terminating the employment of anyone who 
threatens a supervisor: When he learns that his employment has been 
terminated, the employee asks the employer to put the termination on 
hold and to give him a month off for treatment instead. This is the 
employee's first request for accommodation and also the first time the 
employer learns about the employee's disability. The employer is not 
required to rescind the discharge under these circumstances, because the 
employee violated a conduct standard -- a rule prohibiting threats of 
physical harm against supervisors -- that is job-related for the position in 
question and consistent with business necessity. The employer also is 
not required to offer reasonable accommodation for the future because 
this individual is no longer a qualified individual with a disability. His 
employment was terminated under a uniformly applied conduct standard 
that is job-related for the position in question and consistent with 
business necessity.

32. How should an employer deal with an employee with a disability who is 
engaging in misconduct because s/he is not taking his/her medication?

The employer should focus on the employee's conduct and explain to the 
employee the consequences of continued misconduct in terms of uniform 
disciplinary procedures. It is the employee's responsibility to decide about 
medication and to consider the consequences of not taking medication.

Regardless of misconduct, an individual with a disability must be 
allowed to file a grievance or appeal challenging his/her termination when that is a 
right normally available to other employees.

If the employee requests reasonable accommodation in order to 
address the misconduct, the employer must grant the request, subject to undue 
hardship.



DIRECT THREAT

\
Under the ADA, an employer may lawfully exclude an individual from employment for 
safety reasons only if the employer can show that employment of the individual would 
pose a "direct threat."’^ Employers must apply the "direct threat" standard uniformly 
and may not use safety concerns to justify exclusion of persons with disabilities when 
persons without disabilities would not be excluded in similar circumstances.^^

The EEOC’s ADA regulations explain that "direct threat" means "a significant risk of 
substantial harm to the health or safety of the individual or others that cannot be 
eliminated or reduced by reasonable accommodation."’® A "significant" risk is a high, 
and not just a slightly increased, risk.’® The determination that an individual poses a 
"direct threat" must be based on an individualized assessment of the individual's 
present ability to safely perform the functions of the job, considering a reasonable 
medical judgment relying on the most current medical knowledge and/or the best 
available objective evidence.” With respect to the employment of individuals with 
psychiatric disabilities, the employer must identify the specific behavior that would 
pose a direct threat.’® An individual does not pose a "direct threat" simply by virtue 
of having a history of psychiatric disability or being treated for a psychiatric disability.’®

42 U.S.C. § 12113(b) (1994).

29 C.F.R. pt. 1630 app. § 1630.2(r) (1996).

’® 29 C.F.R. § 1630.2(r) (1996). To determine whether an individual
would pose a direct threat, the factors to be considered include: (1) duration of the 
risk; (2) nature and severity of the potential harm; (3) likelihood that the potential 
harm will occur; and (4) imminence of the potential harm. id,.

’® 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996).

” 29 C.F.R. § 1630.2(r) (1996).

’® 29 C.F.R. pt. 1630 app'. § 1630.2(r) (1996).

’® House Judiciary Report, supra n.2, at 45.
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33. Does an individual pose a direct threat in operating machinery solely because 
s/he takes medication that may as a side effect diminish concentration and/or 
coordination for some people?

No. An individual does not pose a direct threat solely because s/he takes a 
medication that may diminish coordination or concentration for some people as 
a side effect. Whether such an individual poses a direct threat must be 
determined on a case-by-case basis, based on a reasonable medical judgment 
relying on the most current medical knov\/ledge and/or on the best available 
objective evidence. Therefore, an employer must determine the nature and 
severity of this individual’s side effects, how those side effects influence his/her 
ability to safely operate the machinery, and whether s/he has had safety 
problems in the past when operating the same or similar machinery while taking 
the medication. If a significant risk of substantial harm exists, then an employer 
must determine if there is a reasonable accommodation that will reduce or 
eliminate the risk.

Example: An individual receives an offer for a job in which she will 
operate an electric saw, conditioned on a post-offer medical examination. 
In response to questions at this medical examination, the individual 
discloses her psychiatric disability and states that she takes a medication 
to control it. This medication is known to sometimes affect coordination 
and concentration. The company doctor determines that the individual 
experiences negligible side effects from the medication because she takes 
a relatively low dosage. She also had an excellent safety record at a 
previous job, where she operated similar machinery while taking the same 
medication. This individual does not pose a direct threat.

34. When can an employer refuse to hire someone based on his/her history of 
violence or threats of violence?

An employer may refuse to hire someone based on his/her history of violence 
or threats of violence if it can show that the individual poses a direct threat. A 
determination of "direct threat" must be based on an individualized assessment 
of the individual's present ability to safely perform the functions of the job, 
considering the most current medical knowledge and/or the best available 
objective evidence. To find that an individual with a psychiatric disability poses 
a direct threat, the employer must identify the specific behavior on the part of 
the individual that would pose the direct threat. This includes an assessment 
of the likelihood and imminence of future violence.



Example: An individual applies for a position with Employer X. When 
Employer X checks his employment background, she learns that he was 
terminated two weeks ago by Employer Y, after he told a coworker that 
he would get a gun and "get his supervisor if he tries anything again." 
Employer X also learns that these statements followed three months of 
escalating incidents in which this individual had had several altercations 
in the workplace, including one in which he had to be restrained from 
fighting with a coworker. He then revealed his disability to Employer Y. 
After being given time off for medical treatment, he continued to have 
trouble controlling his temper and was seen punching the wall outside his 
supervisor's office. Finally, he made the threat against the supervisor 
and was terminated. Employer X learns that, since then, he has not 
received any further medical treatment. Employer X does not hire him, 
stating that this history indicates that he poses a direct threat.

This individual poses a direct threat as a result of his disability because 
his recent overt acts arid statements (including an attempted fight with 
a coworker, punching the wall, and making a threatening statement 
about the supervisor) support the conclusion that he poses a "significant 
risk of substantial harm." Furthermore, his prior treatment had no effect 
on his behavior, he had received no subsequent treatment, and only two 
weeks had elapsed since his termination, all supporting a finding of direct 
threat.

35. Does an individual who has attempted suicide pose a direct threat when s/he 
seeks to return to work?

No, in most circumstances. As with other questions of direct threat, an 
employer must base its determination on an individualized assessment of the 
person’s ability to safely perform job functions when s/he returns to work. 
Attempting suicide does not mean that an individual poses an imminent risk of 
harm to him/herself when s/he returns to work. In analyzing direct threat 
(including the likelihood and imminence of any potential harm), the employer 
must seek reasonable medical judgments relying on the most current medical 
knowledge and/or the best available factual evidence concerning the employee.

Example: An employee with a known psychiatric disability was
hospitalized for two suicide attempts, which occurred within several 
weeks of each other. When the employee asked to return to work, the 
employer allowed him to return pending an evaluation of medical reports 
to determine his ability to safely perform his job. The individual's 
therapist and psychiatrist both submitted documentation stating that he



could safely perform all of his job functions. Moreover, the employee 
performed his job safely after his return, without reasonable 
accommodation. The employer, however, terminated the individual's 
employment after evaluating the doctor's and therapist’s reports, without 
citing any contradictory medical or factual evidence concerning the 
employee's recovery. Without more evidence, this employer cannot 
support its determination that this individual poses a direct threat.®®

PROFESSIONAL LICENSING

Individuals may have difficulty obtaining state-issued professional licenses if they have, 
or have a record of, a psychiatric disability. When a psychiatric disability results in 
denial or delay of a professional license, people may lose employment opportunities.

36. Would an individual have grounds for filing an ADA charge if an employer 
refused to hire him/her (or revoked a job offer) because s/he did not have a 
professional license due to a psychiatric disability?

If an individual filed a charge on these grounds, EEOC would investigate to 
determine whether the professional license was required by law for the position 
at issue, and whether the employer in fact did not hire the individual because 
s/he lacked the license. If the employer did not hire the individual because s/he 
lacked a legally-required professional license, and the individual claims that the 
licensing process discriminates against individuals with psychiatric disabilities, 
EEOC would coordinate with the Department of Justice, Civil Rights Division, 
Disability Rights Section, which enforces Title II of the ADA covering state 
licensing requirements.

®° Cf. Ofat V. Ohio Civ. Rights Comm'n. 1995 WL 310051.4 AD Cas. 
(BNA) 753 (Ohio Ct. App. 1995) (finding against employer, under state law, on 
issue of whether employee who had panic disorder with agoraphobia could safely 
return to her job after disability-related leave, where employer presented no expert 
evidence about employee's disability or its effect on her ability to safely perform her 
job but only provided copies of pages from a medical text generally discussing the 
employee’s illness).
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