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Gwen Thayer Handelman Health Care Benefits and the ADA

ABSTRACT

Title I of the Americans with Disabilities Act of 1990 (ADA) prohibits 

employers, employment agencies, and labor unions from discriminating against 

individuals in the terms and conditions of employment, including health 

benefits. Title I applies to covered entities with at least 25 employees (15 

employees after July 25, 1994). Title II covers state and local government 

employers regardless of the number of employees. The ADA non­

discrimination provisions extend to all "privileges of employment," and include 

prohibitions against participating in a contractual or other relationship that hds 

discriminatory effect, with specific reference to arrangements with "an 

organization providing fringe benefits to an employee of the covered entity." 

However, provisions under ADA Title V allow insurers and employment-based 

health plans, in underwriting and classifying risks, to draw distinctions based 

on health status, provided that these practices are not used as a "subterfuge" to 

evade the purposes of the Act.

In regulations, public education materials, and guidance to field staff, 

the Equal Employment Opportunity Commission (EEOC) has reconciled the 

nondiscrimination mandates of ADA Title I with the insurance provisions under 

Title V. The EEOC has explained the application of the ADA to health benefit 

plans based on explanations in congressional committee reports. The 

legislative history indicates that the ADA (1) applies equally to insured and
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Gwen Thayer Handelman Health Care Benefits and the ADA

self-funded plans; (2) does not subject self-funded plans to state regulation; and 

(3) federalizes state insurance law that prohibits "unfair discrimination," defined 

as differential treatment of people assigned, under generally accepted actuarial 

principles, to the same risk category.

Accordingly, the EEOC interprets the ADA to require that employees 

with disabilities be accorded equal access to whatever employment-based health 

benefits are provided to employees without disabilities, whether provided 

through third-party insurance or self-insurance, and to require that any 

differential treatment based on disability be justified by sound actuarial data or 

other legitimate business or insurance justification. The EEOC’s interpretation 

may be summarized as follows:

(1) Employment decisions regarding an individual with a disability 
cannot take account of whether and to what extent an individual 
would be covered under a health benefit plan. Employers may 
not fire or refuse to hire an individual who has a disability (or a 
relationship with an individual with a disability) on the grounds 
that coverage of the individual may increase insurance costs.

(2) A plan may limit coverage based on actuarially valid risk 
classifications but generally may not completely deny coverage 
to an individual due to a diagnosis of disability.

(3) Plan sponsors may adopt generally applicable limitations and 
exclusions, even if they adversely affect individuals with 
disabilities. The following are examples of plan terms that are 
permissible as long as they are uniformly applied to individuals 
with and without disabilities:

(a) denial of coverage for pre-existing conditions for the 
period specified in the policy;

2 1993 Cornell University. Produced under NIDRR grant #H133D10155
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(d)

(e)

reduction of the amount of overall medical coverage or 
level of reimbursement for specific procedures and 
treatments (such as blood transfusions and x rays) that 
are not exclusively or nearly exclusively utilized for the 
treatment of a particular disability;

limitations on the number of specific procedures and 
treatments for which the plan will provide reimbursement 
unless the limited procedures and treatments are 
exclusively or nearly exclusively utilized for the 
treatment of a particular disability;

exclusions from coverage for experimental drugs or 
treatments or for elective surgery;

exclusions or limitations applicable to broad categories of 
conditions (such as "mental health") or broad 
classifications of treatments (such as "eye care") that 
encompass individuals both with and without disabilities; 
and

(f) lower benefit levels for dependents of employees as a 
group than for employees.

Limitations or exclusions that single out a disability, or a 
treatment used almost exclusively to treat a disability, must be 
justified by a legitimate business or insurance rationale.
Examples of disability-based distinctions in health plans include 
exclusions from coverage for treatment of alcoholism or dollar 
limits on reimbursements for AZT.

Disability-based distinctions must be proved justified by the risks 
or costs associated with the disability. For example, a plan 
sponsor must demonstrate that:

(a) disparate treatment of the expenses of a disability is due 
to cost projections based on legitimate actuarial data or 
experience, and all conditions with comparable actuarial 
data or experience are treated in the same way; or

(b) disparate treatment is necessary to prevent:
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(i) plan insolvency;

(ii) a drastic increase in premiums, co-payments, or 
deductibles;

(iii) a drastic decline in the scope or level of coverage; 
or

(iv) other unacceptable effects on the health benefit 
plan;

and no alternative to a disability-based distinction is available.

In sum, plan sponsors should avoid disability-based distinctions and 

seek to contain health benefit costs in permissible ways.

1993 Cornell University. Produced under NIDRR grant #H133D10155
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I. INTRODUCTION

Health insurance is a major issue under the employment provisions of 

the Americans with Disabilities Act of 1990 (ADA)‘ because employment- 

based health benefit plans, the principal source of financing for medical 

treatment of people under age 65, often contain distinctions based on 

disability.^ Financial protection against loss from illness, accident, and 

disability is variously provided through social insurance, individually purchased 

insurance, and employee benefit plans. Under current law, federally funded 

health insurance such as Medicare and Medicaid rarely extends to those who 

are employed. Individual health coverage has become unaffordable generally, 

and for people with disabilities in particular. Thus, access to health benefits 

through employment is a major consideration for people with disabilities in 

deciding whether and where to work.

People with disabilities vary greatly in their need for health care and 

have a wide range of utilization experiences. Despite this range, people with 

disabilities have been broadly excluded from employment-based group health

' Pub. L. No. 101-336, 104 Stat. 329, codified at 42 U.S.C. § 12101 The ADA is
modeled on the Civil Rights Act of 1964, the landmark legislation addressing discrimination based 
on race, color, religion, sex, and national origin, and the Rehabilitation Act of 1973, which 
addresses disability discrimination in the federal government and federally-financed programs and 
activities. ADA Title I blends concepts and terms from provisions of these laws on employment 
discrimination, specifically. Title VII of the Civil Rights Act, the regulations implementing section 
504 of the Rehabilitation Act (34 C.F.R. Part 104), and the case law interpreting the Rehabilitation 
Act regulations.

^ Employee Benefits Research Institute Issue Brief No. 133.
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plans or provided inadequate benefits. Terms and conditions of employment- 

based health coverage increasingly have operated to limit benefits for people 

with disabilities as insurers and plan sponsors have pursued cost-saving 

strategies. Some of these practices have been addressed by the Equal 

Employment Opportunity Commission (EEOC), which enforces the ADA’s 

employment provisions. Other issues of access to health care for people with 

disabilities remain to be addressed by national health care reform legislation.

II. HEALTH BENEFIT COST CONTAINMENT PRACTICES

Rising health care costs, depressed economic conditions and heightened 

competition have led plan sponsors to seek ways to reduce benefit costs, for 

example, by limiting coverage, otherwise shifting more of the cost to their 

employees, and/or through plan redesign. Except to the extent that they are 

bound by contract, employers may even decide to terminate health benefits 

altogether.

Some plans have pursued generally applicable cost-containment 

approaches: imposing a dollar limit on total coverage, for example, or changing 

from a traditional indemnity arrangement to a managed care arrangement, such 

as a health maintenance organization (HMO) or preferred provider organization 

(PPO). Other cost-containment strategies have been condition- or treatment- 

specific. One way used to limit exposure has been to exclude or limit coverage
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for certain illnesses or treatments. Plan limitations and exclusions that target 

specific conditions, such as annual and lifetime caps for certain conditions, 

have particularly affected individuals with disabilities. However, even 

generally applicable cost-containment provisions have disproportionately 

affected people with disabilities.

For example, access to specialized medical supplies and services have 

been restricted under HMOs and PPOs. Under an indemnity arrangement the 

patient chooses the provider, and the plan simply pays (or reimburses the 

employee for) fees for medical services it promised to cover. HMOs provide 

comprehensive health care for a pre-paid fixed fee for each participant. 

Participants generally receive "first dollar" coverage (there are no deductibles) 

and are not required to make co-payments, but must receive care exclusively 

from providers in the network. PPOs establish networks of physicians and 

hospitals that have agreed to provide covered services at reduced rates. 

Participants in PPOs generally may obtain care from providers not in the 

network. However, individuals are eligible for a higher level of reimbursement 

if they obtain services from a provider in the network.

An HMO or PPO network may include no provider with the equipment 

or specialized training required to treat a condition. Some plans have chosen to 

fully reimburse participants who obtain out-of-network services in such 

circumstances, but if not, care needed by an individual with a disability 

sometimes has been unavailable as a practical matter. For example, out-of-
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network services may not have been covered at all or have been subject to high 

deductibles (e.g.. $2,000) and high out-of-pocket limits (e.g.. $7,000). Under 

these circumstances, needed services sometimes have been prohibitively 

expensive.

Certain exclusions and limitations under indemnity plans have been 

even more likely to have a disproportionate effect on individuals with 

disabilities. Examples include:

eligibility waiting periods during which no coverage is provided at all;

pre-existing condition exclusions, which deny coverage for care of a 
preexisting condition for a specified period;

annual and lifetime caps for certain treatments, such as restrictions on 
the number or cost of x rays or blood transfusions covered;

annual and lifetime maximum dollar limits on total coverage which 
preclude adequate catastrophic coverage;

exclusions from coverage for certain categories of health care and 
services, including prescription drugs, psychotherapy, assistive 
technology, durable medical equipment, and personal assistance 
services;

exclusions from coverage for drugs, treatments, and procedures that are 
designated "experimental";

exclusions for maintenance treatment such as ongoing physical therapy 
for an individual to prevent muscle deterioration;

denial of coverage for treatments not considered "medically necessary" 
by a third-party payor (although prescribed by the health care provider); 
denial of coverage for treatments unless successful "expected outcomes" 
are attainable within a determinable period of time.^

^ President’s Committee 1993, pp. 7-8.
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All insurance limits the type and quantity of services that are eligible 

for coverage. However, changes in the way group health plans spread risk 

have increased cost pressure to avoid people with (or perceived to have) above- 

average health risks. Over the years, insurance pricing has moved from 

community rating, which established the cost of group coverage by averaging 

cost and risks across an entire community, to experience rating. Experience 

rating allowed insurers to base premiums on the group’s experience for the 

prior period and lower the cost of coverage for the employee group which 

would tend to pose a lower average risk than a community pool that included 

the unemployed. A logical next phase in the trend toward smaller risk pools 

was the establishment of "self-funded" or "self-insured" plans. Under 

traditional commercial insurance, the risk is shared by the insurer and the plan 

sponsor (and perhaps other customers of the insurer to some extent). Under 

self-funded plans, the plan sponsor bears all the risk, and the risk cannot be

spread beyond the participant pool.''

Therefore, self-funded plans, which today constitute almost two-thirds 

of employment-based health plans,’ have the greatest incentive to limit their 

medical claims exposure. Self-funded plans also may have the greatest 

opportunity to limit their claims exposure. State laws regulating insurance 

variously mandate provision of certain benefits and prohibit or restrict many

Padgug and Oppenheimer 1990, pp. 38-40.

’ DiDonato and Johnsen 1993, p. B-10.
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cost-containment practices under "unfair discrimination" standards that prohibit 

or restrict certain exclusionary practices by insured plans. However, self- 

funded plans are not governed by state insurance law. The Employee 

Retirement Income Security Act of 1974 (ERISA) exempts self-insured plans 

from state insurance regulation, without supplying corresponding federal 

regulation in its stead.® Further, self-funded plans are subject to certain federal 

income tax rules that insured plans are not. Highly compensated participants in 

a self-funded plan will be taxed on their benefits unless substantially equal 

benefits are available to those less highly compensated.’ Thus, self-funded 

plans are discouraged from cutting costs by providing different levels of 

benefits at different compensation levels. Highly compensated employees who 

are in a position to influence plan design could be expected to favor 

approaches to cost-containment that they perceive will not adversely affect 

them.

For whatever reasons, some self-funded plans have sought to cut costs 

by excluding or limiting coverage for particular disabilities, notably AIDS. In 

the most well-known case, McGann v. H&H Music.^ an insured plan with a 

$1,000,000 lifetime cap on plan benefits decided to self-insure after an

* 29 U.S.C. §§ 1003(b), 1144(b)(2)(B). See Pilot Life Ins. Co. v. Dcdeaux. 481 U.S. 41 
(1987); Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983).

’ Internal Revenue Code of 1986, as amended, § 105(h).

* 946 F.2d 401 (5th Cir. 1991), cert, denied sub nom Greenberg v. H&H Music, 61 
U.SD.W. 3355 (Nov. 9, 1992).
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employee began to make AIDS treatment claims and it became apparent to the 

insurer and the employer that the employee would have continuing health care 

needs. The plan reduced the amount of health coverage for AIDS-related 

illness to $5,000 (the amount that the participant already had spent). State law 

prohibited AIDS caps, but once the plan became self-insured, state law no 

longer applied, and the Fifth Circuit held that the plan’s action was permissible 

under ERISA. The court observed that the employer had retained the right to 

amend or terminate the plan (as most employers routinely do), and that federal 

law (before enactment of the Americans with Disabilities Act) did not prohibit 

amending the plan to limit AIDS-related benefits to $5,000. The Supreme 

Court’s November 1992 decision to deny review does not constitute 

confirmation of the correcmess of the Fifth Circuit’s opinion, and the McGann 

interpretation of ERISA ultimately may be determined to be wrong.’

However, in the interim, the Eleventh Circuit has adopted a similar view in 

Owens V. Storehouse.*®

’ See, e.g.. Letter from Representatives William J. Hughes & Sherwood L. Boehert to 
Secretary of Labor Lynn Martin (Nov. 30, 1992) (copy on file with the author).

984 F.2d 394 (11th Cir. 1993).
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Similar cases now are arising under the ADA." In one case, the 

Mason Tenders District Council Welfare Fund, a self-funded union- 

management plan, sued the EEOC District Director in New York who had 

made an administrative determination that the plan violates the ADA by 

excluding coverage of AIDS-related conditions." The EEOC subsequently 

filed suit against the plan for violating the ADA by excluding from its benefit 

coverage individuals with HTV." The plan similarly excludes from coverage 

treatment of alcoholism, which is also a disability; but this term of the plan is 

not at issue in the current litigation. Another common target of restrictions is 

psychotherapy, which, like the other excluded conditions, tends to carry a 

social stigma.

How broadly courts will define the ADA’s nondiscrimination 

requirements will depend largely on how much credence they give to the 

legislative history (as opposed to adhering strictly to the words of the statute or 

to prior judicial interpretations of similar terminology in other statutes) and the

" Peggy Mastroianni, director of the EEOC's ADA policy division, reported at a District 
of Columbia Bar seminar that charges of disability-based discrimination in benefits filed with the 
EEOC had risen to 570 as of December 1993. 59 of which involve people with HTV or AIDS. 
’Big Damages’ for Health Benefits Bias Predicted Under ADA. 2 ADA Manual Newsletter (BNA) 
No. 12, at 78 (Dec. 1993).

" The EEOC’s Philadelphia District Office has since issued a sinular determination. AIDS 
Law Project of Pa. v. Laborers’ Dist. Council. Charge No. 170930899 (Sept. 9, 1993).

" EEOC V. Mason Tenders District Council Welfare Fund, No. 93 CIV. 3865 (filed June 
9, 1993 S.D.N.Y.). A similar EEOC suit against a California plan has been settled. EEOC v. 
Allied Services Division Welfare Fund. No. CIV-93-5076 (D.C.C. Cal. Sept. 28, 1993).
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Gwen Thayer Handelman Health Care Benefits and the ADA

extent to which courts defer to the EEOC’s position on the application of the 

ADA to health benefit plans. The ADA grants the EEOC authority to engage 

in substantive rulemaking, and EEOC regulations implementing Title I 

therefore have the force and effect of law.'“ A court’s degree of deference 

may vary with the form of the EEOC interpretations, with more weight given 

to regulations** than to less formal guidance such as the Interpretive Guidance 

issued as an appendix to the final regulations,** the EEOC’s Technical 

Assistance Manual, and Interim Enforcement Guidance issued to agency 

investigators. At present, the EEOC’s interpretation of the ADA’s insurance 

provisions is mainly contained in the Interim Enforcement Guidance.

in. HEALTH BENEFIT ISSUES UNDER THE ADA

ADA Title I prohibits employers, employment agencies, and labor 

unions from discriminating against qualified individuals with disabilities. Title 

I applies to covered entities with at least 25 employees (15 employees after 

July 25, 1994). Title II covers state and local government employers regardless 

of the number of employees. The ADA nondiscrimination provisions extend to 

discrimination in hiring, promotion, discharge, compensation, and other terms.

ADA § 107(a).

” 29 CT.R. Part 1630 (1991).

“ 29 CT.R. Part 1630 Appendix (1991).
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conditions and privileges" of employment.*’ "Discrimination" under the Act 

includes basing employment decisions on criteria that screen out individuals 

with disabilities unless the criteria are shown to be job-related and consistent 

with business necessity. Discrimination also includes refusing to employ a 

qualified individual with a disability because of the need to accommodate the 

individual’s physical or mental limitations, and failing to accommodate an 

individual with a disability unless providing a reasonable accommodation 

would pose an undue hardship.**

The legislative reports specifically contemplate that the ADA’s 

protections extend to employee benefits. The reports signify that employers 

may not fire or refuse to hire an individual who has a disability (or a 

relationship with an individual with a disability*’) on the grounds that the 

existing health plan does not cover the disability or because employment of the 

individual may increase insurance costs.’’ Public education material prepared 

by EEOC staff advises that employment decisions must be made independently 

of decisions about coverage under any benefit plan.’*

’’ ADA § 102(a).

ADA § 102(b)(3), (5). (6) & (7).

■’ ADA § 102(b)(4). ,

“ House of Representatives Report No. 485, Part 2, p. 136. House of Representatives 
Report No. 485, Part 3, p. 71.

EEOC Technical Assistance Manual, § 7.9.
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Pre-employment medical examination or inquiry into disability also 

constitutes prohibited discrimination.^ However, an offer of employment 

may be conditioned on the results of a medical examination if (1) medical 

examination is required of all entering employees in the same job category, (2) 

the medical information obtained is kept confidential, and (3) any exclusionary 

use of the results of the examination are justified as job-related and consistent 

with business necessityInformation obtained from a permitted employment 

entrance examination may be used for insurance underwriting purposes.

The definition of discrimination under ADA Title I also includes 

"limiting, segregating or classifying" an individual in a way that adversely 

affects the individual’s employment status or opportunities on the basis of 

disability" as well as "participating in a contractual or other arrangement" that 

has the effect of discriminating on the basis of disability." Thus, committee 

reports explain that employees with disabUities must have "equal access" to 

"fringe benefits available by virtue of employment" administered either by the

“ ADA § 102(c)(2).

“ 29 C.F.R. § 1630.14(b) (1991). Employers may require post-employment medical
examinations only if job-related and consistent with business necessity. 29 C.F.R. § 1630.14(c). 
However, voluntary examination as part of a wellness program is permitted if the medical 
information obtained is kept confidential and not used for any purpose inconsistent with the ADA. 
29 CP.R. § 1630.14(d) (1991).

^ ADA § 102(b)(1).

“ ADA § 102(b)(2).
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employer or by a third party on behalf of the employer.^® Accordingly,

EEOC regulations require that employees with disabilities must be afforded 

equal access to whatever health insurance is provided to other employees.^’

At the same time, section 501(c) under ADA Title V states that the Act 

is not to be construed to prohibit or restrict state-regulated insurers, health care 

providers, or employee benefit plans from classifying or administering risks in 

accordance "with state law." Nor is the Act to restrict or prohibit the operation 

of "bona fide" plans that are not subject to state law, that is, "self-insured" or 

"self-funded" plans which are exempt from state regulation under federal law. 

However, section 501(c) concludes with the proviso that its terms may not be 

used as a "subterfuge to evade the purposes" of the Act.

Because health insurance risk assessment and classification make 

distinctions based on health status, it is not obvious how to reconcile the 

mandates of Title I with the rule of construction provided under Title V. The 

legislative history provides only limited specifics. Citing the Supreme Court’s 

application of the Rehabilitation Act in Alexander v. Choate.^ which held that 

the requirement of "meaningful access" to state Medicaid services would not be 

violated by a 14-day limitation on impatient coverage. House and Senate

“ House of Representatives Report No. 485, Part 2, pp. 55, 59. House of Representatives 
Report No. 485, Part 3, p. 34.

” 29 CP.R. § 1630.5 & app. § 1630.5.

“ 469 U.S. 287 (1985).

16 1993 Cornell University. Produced under NIDRR grant #H133D10155



Gwen Thayer Handelman Health Care Benefits and the ADA

reports indicate that the disparate impact test of discrimination does not require 

health plans to "address the special needs of every person with a disability." 

Thus, a plan may limit certain kinds of coverage based on actuarially valid risk 

classifications and may deny to an individual with a pre-existing condition 

coverage "for that condition for the period specified in the policy." However, a 

plan may not deny coverage "completely" to an individual based on diagnosis 

of a disability. For example, a plan may not deny coverage for treatments and 

procedures unrelated to the pre-existing condition,^’ although there may be 

instances where increased insurance risks might effectively make an individual 

with a disability uninsurable and thus entirely excluded from coverage under a 

small employer’s plan required to underwrite each employee on an individual 

basis.

EEOC staff takes the position that the ADA’s reasonable 

accommodation obligation does not apply to health benefit plans. I would 

argue that the citation to Alexander v. Choate suggests that the ADA provides 

no such categorical exemption for health benefit plans, because Choate includes 

the following language;

[A]n otherwise qualified handicapped individual must be provided with 
meaningful access to the benefit that the [covered entity] offers. The 
benefit itself, of course, cannot be defined in a way that effectively 
denies otherwise qualified handicapped individuals the meaningful 
access to which they are entitled; to assure meaningful access.

” House of Representatives Report No. 485, Part 2. pp. 59, 137. Senate Report No. 116, 
pp. 29, 85. House of Representatives Report No. 485, Part 3, p. 71.
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reasonable accommodations in the grantee’s program or benefit may 
have to be rnade.^®

However, the EEOC has stated informally that it does not interpret Choate to 

require any type of reasonable accommodation in the context of health 

insurance plans.

Many other issues remain unaddressed either by the statutory language 

or explanatory legislative reports. The application of the ADA to health 

benefits ultimately will be determined by voluntary agreement between plan 

sponsors and individuals with disabilities and, via litigation, by judges. Several 

court cases addressing the ADA’s application to health benefits have been 

docketed already.^* One litigant argues that the ADA does not apply to self- 

funded plans at all. Other issues raised include: To what extent is it 

permissible for plan sponsors to cut costs by reducing or eliminating benefits, 

without reference to a specific health condition? Are cost-cutting limitations 

and exclusions, even if disability-specific, permitted under the ADA if 

permitted by state law? Under what circumstances is reducing benefits to

469 U.S. at 301.

See e.g.. Mason Tenders District Council Welfare Fund v. Donaghev. No. 93-CrV-l 154 
(filed March 1. 1993 S.D.N.Y.); Estate of Kandinger v. Int’l Broth’d of Electrical Workers. Local 
110, No. 3-93-159 (filed March 17, 1993 D. Minn.) (settled Dec. 21, 1993); EEOC v. Mason 
Tenders District Council Welfare Fund, No. 93 CIV. 3865 (filed June 9, 1993 S.DJ4.Y.). A New 
H^pshire United States district court has already addressed the application of the ADA to a health 
plan with an AIDS cap, but dismissed the ADA claim on the ground that the trade association that 
sponsored the health plan was not the employer of the self-employed participant/plaintiff or 
otherwise a "covered entity." Carparts Distribution Center v. Automotive Wholesalers Association 
of New England, No. C-92-592-L. 1993 U.S. DisL LEXIS 9895 (DJ^.H. July 19. 1993). The 
EEOC is seeking review by the First Circuit

18 1993 Cornell University. Produced under NIDRR grant #H133D10155



Gwen Thayer Handelman Health Care Benefits and the ADA

avoid anticipated claims a subterfuge? The answers depend on how one reads 

ADA section 501(c).

The EEOC’s interpretations are drawn from expressions of 

congressional intent in committee reports. The legislative history indicates that 

the insurance provisions of Title V were intended to clarify that the ADA (1) 

applies equally to insured and self-funded plans^^; (2) does not subject self- 

funded plans to state regulation”; and (3) federalizes state law "unfair 

discrimination" prohibitions against differential treatment of people assigned to 

the same risk category under generally accepted actuarial principles.^ 

Accordingly, the EEOC interprets the ADA to require equal access to 

employment-based health benefits, whether provided through third-party 

insurance or self-insurance, and to bar only practices that constitute differential 

treatment without sound actuarial or other limited business or insurance

Justification.

IV. WHAT SECTION 501(c) ACCOMPLISHES

The legislative history indicates that the insurance provisions of Title V 

were intended to clarify that the ADA’s requirements will not disrupt the way

House of Representatives Repwrt No. 485, Part 2, p. 138. Senate Report No. 116, p. 86.

” House of Represenutives Report No. 485, Part 2. p. 136. House of Representatives 
Report No. 485, Part 3, pp. 70-71. Senate Report No. 116, p. 86.

” House of Representatives Report No. 485, Part 2, pp. 136-137. Senate Report No. 116, 
p. 84.
1993 Cornell University. Produced under NIDRR grant #H133D10155 • 19
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the insurance business or benefit plans are conducted nor subject self-insured 

plans to state regulation. Neither the nature of insurance underwriting nor the 

"regulatory structure" is to be disrupted as long as insurers, health care 

providers, and employee benefit plans carry out their functions in accordance 

with accepted principles of insurance risk classification.^*

It is thus clear from both the history and the statutory language that 

Title I is not to be construed to apply to insurance as Title VII of the Civil 

Rights Act of 1964*® has been interpreted. Two Supreme Court opinions have 

read Title VII to prohibit employee benefit plans from using risk classifications 

based on race, color, religion, sex, and national origin, even if actuarially 

justified. Taken together, the Supreme Court cases City of Los Angeles 

Department of Water & Power v. Manhart*^ and Arizona Governing 

Committee v. Norris*^ hold that a defined benefit retirement plan must not 

require different levels of employee contributions nor provide different benefit 

amounts on the basis of any classification forbidden by Title VII, even to 

accurately reflect group differences in life expectancy. The retirement plans in 

both cases were found to be "compensation," "terms," "conditions," or 

"privileges" of employment as to which there could be no discrimination on

” House of Representatives Report No. 485, Part 2, pp. 136-138.

42 U.S.C. § 2000a et sea.

” 435 U.S. 702 (1978).

463 U.S. 1073 (1983).
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specified grounds; "Even a true generalization" about a racial, sexual, or ethnic 

class cannot be assumed true about any particular individual.^’

In these cases, the plans had argued that they should be permitted to 

follow principles set forth in state insurance law which prohibit only "unfair 

discrimination," that is, classifications that are not actuarially justified.'*”

ADA section 501(c) appears to allow this approach. Sections 501(c)(1) and (2) 

provide that the Act is not to be construed to prohibit or restrict underwriting, 

classifying, or administering risks "based on or not inconsistent with state law 

or administering a "bona fide" plan based on such risks. Section 501(c)(3) 

provides that the ADA does not prohibit or restrict any organization from 

operating a "bona fide" self-insured employee benefit plan that is not subject to 

state law. Section 501(c) concludes by providing that the three outlined 

insurance exceptions may not be used as a "subterfuge to evade the purposes" 

of the Act. The Supreme Court has defined as "bona fide" under an analogous 

provision of the Age Discrimination in Employment Act (ADEA), any plan that 

actually exists and provides benefits and has been accurately communicated to 

employees.'** The EEOC has adopted this interpretation, so virtually any plan 

at issue will be "bona fide."

” 463 U.S. p. 1084-85 (quoting Manhart 435 U.S. p. 708).

Norris. 463 U.S. p. 1100 n.6.
United Air Lines. Inc, v. McMann. 434 U.S. 192. 194 (1977); PubUc Employees 

Retirement System of Ohio v. Betts. 492 U.S. 158, 166 (1989).
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The key ambiguities in the provisions of 501(c) are (1) whether the 

language of section 501(c)(3) entirely exempts self-funded plans from the 

ADA’s prohibitions against disability discrimination; (2) what is meant by 

"state law"; and what conduct constitutes "subterfuge." Section 501(c)(3) could 

be read literally to remove self-funded plans entirely from the ADA 

nondiscrimination mandates and allow any limitations or exclusions not 

prohibited by ERISA, such as the AIDS caps upheld by the Fifth and Eleventh 

United States Courts of Appeals in McGann v. H&H Music and Owens v. 

Storehouse. However, the legislative history contradicts such an interpretation 

in two respects; First, by explaining that section 501(c)(3) was added only to 

clarify that sections 501(c)(1) and (2) were not to be construed to override 

ERISA preemption; second, by stating that the mandates of the ADA are to 

apply equally to insured and self-funded plans. For example. The House 

Education and Labor Committee Report states that section 501(c) recognizes 

"that benefit plans (whether insured or not) need to be able to continue 

business practices in the way they underwrite, classify, and administer risks, ^ 

long as they cairv out those functions in accordance with accepted principles of 

risk classification.

So it seems that section 501(c)(2), as its "plain language" indicates, is 

intended to cover self-funded as well as insured plans, and section 501(c)(3)

House of Representatives Report No. 485, Part 2, p. 138 (emphasis added).
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intended to make the point that states are not thereby given authority to 

regulate self-funded plans. Thus, section 501(c)(3) does not liberate self- 

funded plans from all nondiscrimination requirements. Consistent with the 

legislative history, the EEOC interprets the ADA to apply equally to both 

insured and self-funded plans. Ruling in open court, the Judge hearing Mason 

Tenders District Council Welfare Fund v. Donashev also has rejected the 

argument that the ADA does not apply to self-funded plans.^^

Construing the intended meaning of "state law" in sections 501(c)(1) 

and (2) is more complex. I read the legislative history to equate the unfair 

discrimination principles articulated by the National Association of Insurance 

Commissioners (NAIC) with "state law." Sections 501(c)(1) and (2) could be 

read to allow any limitations or exclusions not prohibited by the law of the 

particular state with Jurisdiction over a plan. Because state law provisions vary 

considerably, this reading would allow for differential application of the ADA 

from state-to-state. However, committee reports appear to contemplate a 

uniform minimum standard based on NAIC guidelines. Both House and Senate 

reports'” track the language of NAIC model regulations, without specifically 

identifying them."*^

See Court Rules Against Benefit Fund. 2 ADA Manual Newsletter (BNA) No. 12, at 75 
(Dec. 1993).

** House of Representatives Report No. 485, Part 2, p. 137. Senate Report No. 116, p. 84.

NAIC, Model Regulation on Unfair Discrimination in Life and Health Insurance on the 
Bases of Physical and Mental Impairment, Section 3, Model Regulation Service, p. 887-1 (July 
1990).
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The NAIC model regulations define "unfair discrimination" under the 

model Unfair Trade Practices Act/® and both House and Senate committee 

reports note that the model act has been enacted in some form in all states and 

the District of Columbia/"' These acts generally prohibit "unfair 

discrimination" between similarly situated individuals who constitute members 

of the same class with respect to rates charged or benefits payable.

Distinctions must be based on "sound actuarial principles" rather than on 

assumptions or prejudices. The Model Regulation on Unfair Discrimination in 

Life and Health Insurance on the Basis of Physical or Mental Impairment 

provides;

It is unfair discrimination, between individuals of the same class, to 
refuse to insure, to refuse to continue to insure, limit the charge or 
charge a different rate except where based on sound actuarial principles 
or where related to actual or reasonably anticipated experience.

The House Education and Labor Committee Report explains section

501(c) in virtually identical language as follows:

[Wjhile a plan which limits certain kinds of coverage based on 
classification of risk would be allowed under this section, the plan may 
not refuse to insure or refuse to continue to insure, or limit the amount, 
extent or kind of coverage available to an individual or charge a 
different rate for the same coverage solely because of a physical or 
mental limitation, except where the refusal, limitation, or rate

** NAIC, Model Act Relating to Unfair Methods of Competition and Unfair and Deceptive 
Acts and Practices in the Business of Insurance. Section 2(G), Model Regulation Service (1989).

House of Representatives Report No. 485, Part 2, p. 136. Senate Report No. 116, p. 84.
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differential is based on sound actuarial principles, or is related to actual 
or reasonably anticipated experience.'**

While the NAIC regulation is not binding and the organization has no

enforcement power, the repetition of its language suggests that its definition of

the nondiscrimination principle embodied in Unfair Trade Practices Acts is

what "state law" means under section 501(c). Both Senate and House

committee reports state explicitly that the ADA adopts the prohibition against

unfair discrimination recognized by virtually all states.*’ Thus, the legislative

history suggests that regardless of variations in state law, both insured and self-

insured plans must justify any disabUity-based limitations and exclusions under

NAIC "unfair discrimination" standards. Insured plans, of course, also must

comply with applicable state law.

The EEOC’s guidance is consistent with the legislative history. EEOC 

regulations generally allow uniformly applied hmitations and exclusions even if 

they adversely affect individuals with disabilities or fail to address the special 

needs of every individual with a disability. The EEOC states in the Interim 

Guidance that disparate impact theory does not apply in the context of health

Ibid, pp. 136-137.

Ibid, p. 136. Senate Report No. 116, p. 84.
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benefit plans.^® The Interim Guidance interprets the ADA to permit broad 

classifications such as "mental/nervous" conditions or "eye care" which are not 

considered disability-based distinctions because they apply to the treatment of a 

multitude of dissimilar conditions and affect individuals both with and without 

disabilities. This conclusion comports with a statement in the Senate Labor 

and Human Resources Committee Report that contemplates that the ADA 

would permit limitations on mental health coverage.^’

29 C.F.R. § 1630.5 (1991). A footnote in the Interim Guidance suggests that the citation 
of Alexander v. Choate in the legislative history on the ADA’s application to health plans indicates 
that "disparate impact" is unavailable as a theory of discrimination in ADA cases involving health 
benefit plans. I suggest that, in fact, the citation to Alexander v. Choate in the legislative reports 
more likely suggests just the opposite, i^, that the disparate impact of plan provisions may 
constitute discrimination under the ADA even if there is no discriminatory intent.

Alexander v. Choate addressed the legality under the Rehabilitation Act of state Medicaid 
limits on covered days of hospitalization. The Court "assume[d] without deciding that § 504 
reaches at least some conduct that has an unjustifiable disparate impact upon the handicapped," but 
concluded that "the effect of Tennessee’s reduction in annual inpatient coverage" was not such 
an instance. 469 U.S. at 299. The Court reasoned as follows:

The 14-day rule challenged in this case is neutral on its face, is not alleged to rest on 
discriminatory motive, and does not deny the handicapped access to or exclude them from 
the particular package of Medicaid services Tennessee has chosen to provide. The state 
has made the same benefit-14 days of coverage-equally accessible to both handicapped 
and nonhandicapped persons, and the State is not required to assure the handicapped 
"adequate health care" by providing them with more coverage than the nonhandicapped. 

The EEOC staff apparently concludes from this that any limitation on coverage is permissible if 
the limitation is neutral on its face and not motivated by a discriminatory intent no matter how 
disproportionate the effect on people with disabilities. However, the Choate opinion explains at 
length that the purpose of the Rehabilitation Act was to redress discrimination that was largely the 
product of "benign neglect," and that purpose would be thwarted if the Act "could not rectify the 
harms resulting from action that discriminated by effect as well as by design." 469 U.S. at 297. 
See 469 U.S. at 292-302. The holding of Alexander v. Choate is that disparate impact analysis 
does not require health plans to "address the special needs of every person with a disability," which 
is the proposition for which it is cited in the ADA legislative history. In this context, I do not 
think the citation indicates congressional intent that disparate impact theory be entirely inapplicable 
to health plans under the ADA.

Senate Report No. 116, p. 29.
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Coverage limits on medical procedures that are not exclusively, or 

nearly exclusively, utilized for treatment of a particular disability are permitted 

also. Plans may exclude coverage for certain treatments such as "experimental" 

drugs or procedures or limit coverage of certain procedures, such as x rays or 

blood transfusions, to a certain number per year, even though an employee with 

hemophilia, for example, may require more. Plans likewise may reduce the 

number of days of paid sick leave or amount of medical coverage provided to 

employees generally even if the reductions have a disproportionate impact on 

employees with disabilities in need of more sick leave and medical coverage.

Of course, selective application of "neutral" plan terms intentionally to 

discriminate against individuals with disabilities is in violation of the ADA.

The EEOC Interim Guidance states that such charges should be resolved under 

Title Vn disparate treatment theory and analysis.

Disability-based distinctions are not prohibited absolutely, but a sponsor 

bears the burden of proving that a disability-based distinction is not a 

"subterfuge" by showing justification. A term or provision is disability-based if 

it singles out a particular disability such as deafness, AIDS, or schizophrenia; a 

discrete group of disabilities such as cancers, muscular dystrophies, or kidney 

diseases; disability in general, such as non-coverage of all conditions that 

substantially limit a major life activity; or a treatment or procedure used 

exclusively, or nearly exclusively, for the treatment of disability. Exclusions of 

coverage for any organ transplants may fall within the last category.
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The Interim Guidance interprets the ADA to permit plan classifications 

based on disabilities if the plan sponsor establishes that the plan (1) is a "bona 

fide plan"; (2) in the case of an insured plan, complies with applicable state 

law; and (3) has adequate justification. The plan sponsor bears the burden of 

proof of all three. A "bona fide" plan is any plan that actually exists and 

provides benefits and has been accurately communicated to employees. Proof 

of compliance with "applicable law" involves a more demanding determination 

of which state or states have legal authority over the plan, which laws of the 

appropriate state are implicated, and what the laws require of the plan.

The EEOC has provided a "non-exclusive list" of Justifications, 

including that the distinction is based on "legitimate actuarial data." The 

actuarial data relied on must be shown not to be seriously outdated, inaccurate, 

or based on myths or stereotypes about a disability. Other justifications include 

that all similarly catastrophic conditions are treated in the same way; or that 

disparate treatment is necessary to prevent a drastic increase in premiums, co­

payments, deductibles, or scope or level of coverage due to anticipated cost 

increases, and that other nondisability based health insurance plan changes were 

not available.

A plan that provides coverage to employees’ dependents must justify in 

the same way any reduction in the level of dependent benefits to an employee 

because the employee has a dependent with a disability. However, a plan may

1993 Cornell University. Produced under NIDRR grant #H133D10155



Gwen Thayer Handelman Health Care Benefits and the ADA

provide differential levels of benefits for employees and dependents as long as 

dependent benefit caps are uniformly applied.

Finally, the regulations prohibit discrimination based on disability in 

regard to fringe benefits available by virtue of employment, whether or not 

administered by the covered entity. Under the Interim Guidance, the EEOC 

would find a plan sponsor liable for any discrimination resulting from a 

contract with an insurer, provider, or third party administrator.

Because of Supreme Court precedent interpreting the term "subterfuge" 

in the context of the ADEA, the subterfuge provision could be read to have no 

application to discriminatory health benefit plans unless the disparate treatments 

were intended to adversely affect the employment status, not just the fringe 

benefits, of an employee with a disability, such as forcing the employee to 

terminate employment. In Ohio Public Employees Retirement Fund v.

Betts,*^ the Supreme Court defined "subterfuge" narrowly under a similarly 

phrased provision of the ADEA, subsequently repealed. The Court defined 

"subterfuge" as an action (1) taken after enactment, (2) with the specific, 

subjective intent to discriminate against an employee, (3) with respect to a non­

fringe aspect of employment Further, the Court imposed the burden of proof 

on the employee. However, the ADA legislative history, echoed in the EEOC 

Interpretive Guidance, explicitly rejects the first prong of the Betts 

interpretation of subterfuge by explaining that pre-enactment conduct can

” 492 U.S. 158 (1989).
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constitute subterfuge under the ADA. Whether or not practices are used as a

subterfuge is to be determined without regard to whether the insurance or

employee benefit plan was issued before enactment of the ADA.”

Given no specific legislative history rejecting the other elements of the

Supreme Court’s definition, some commentators have argued that subterfuge

under the ADA should be understood as defined in Betts because the members

of Congress were well aware of the Betts definition. Indeed they were. They

were busily trying to (and ultimately did) legislatively override Betts at the

time the ADA was being considered. There is an inherent iUogic in the

proposition that legislators would adopt in the ADA the Judicial gloss to which

they were simultaneously so energetically directing their opposition.

The ADA more likely employed the term subterfuge as it had

previously long been understood. A far broader view of subterfuge had

prevailed for years in benefits practice, and there was a widespread and perhaps

stubbornly held view that the Court was just plain wrong. For example, the

Senate Report accompanying the Older Workers Benefit Protection Act

(OWBPA), which legislatively reversed Betts, states:

In Betts, the Supreme Court incorrectly held that the ADEA permitted 
arbitrary age discrimination in employee benefit plans. The bill is 
necessary to correct that erroneous holding. . . . The bill tracks the 
requirements set forth in ADEA regulations for over twenty years, 
requirements that had been approved by every federal court of appeals

” House of Representatives Report No. 485, Part 2, pp. 136-138; House of Representatives 
Report No. 485, Part 3, pp. 70-71; Senate Report No. 116, p. 85.
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to consider the defense in the 12 years preceding the decision in 
Betts.^

Additionally, in the debate on the ADA, two members of the House of 

Representatives are recorded as denying that subterfuge under the ADA has the 

same meaning as in Betts”

V. CONCLUSIONS AND RECOMMENDATIONS

To summarize the EEOC’s position, plans must comply with applicable 

federal laws, such as ERISA; and insured plans must comply with state 

insurance law as well. Within these constraints, a plan may underwrite, 

classify or administer risks, and in doing so limit certain kinds of coverage 

based on actuarial risk, provided risk classification is not used as a subterfuge 

for discrimination that is prohibited by Title I. Specifically:

** Senate Committee on Labor and Human Resources, S. Rep. No. 263, 101st Cong., 2d 
Sess. pp. 5 (1990).

” 136 Cong. Rec. H4623 (daily ed. July 12, 1990) (quoting Rep. Owens): 136 Cong. Rec.
H4624 (daily ed. July 12, 1990) (quoting Rep. Edwards).

However, if courts give "subterfuge" the narrow meaning defined in Betts, prohibition of 
disability-based distinctions that provide differential treatment to people in the same risk category 
might alternatively be premised on the language of section 501(c) other than the concluding proviso 
regarding subterfuge. In my view, section 501(c)(1) and (2) apply unfair discrimination principles 
to health plans.

As explained above, the legislative history indicates that ADA sections 501(c)(1) and (2) 
incorporate unfair discrimination pritKiples which prohibit disability-based limitations or exclusions 
that are not actuarially justified. Thus, any plan that engages in unfair discrimination would not 
be entitled to the exemption provided under section 501(c) ("TideD I... shall not be construed to 
prohibit or restrict....). Tide I would prohibit discriminatory limitations and exclusions. For 
example, section 102(b)(1) prohibits classifying an individual in a way that adversely affects 
employment opportunities on the basis of disabUity; and section 102(b)(6) prohibits using, absent 
a showing of "business necessity," criteria that tend to screen out an individual with a disability. 
"Subterfuge" would be irrelevant (because section 501(c) would be entirely inapplicable).
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(1) Plans must afford individuals with disabilities equal access to 
whatever health coverage the plan provides to participants 
without disabilities.

(2) Disparate treatment, rather than disparate impact, is the test of 
discrimination in health plans. Plans may continue to apply 
insurance distinctions that are not based on disability and are 
uniformly applied.

(3) A plan may limit certain kinds of coverage based on actuarially 
valid risk classifications but generally may not completely deny 
coverage to an individual on account of a diagnosis of disability. 
The plan may not deny coverage for treatments and procedures 
unrelated to the disability nor deny coverage for other treatments 
and procedures not connected with any permissibly limited 
treatment and procedures.

(4) Disability-based limitations or exclusions must be justifiable. A 
term or provision is disability-based if it singles out a particular 
disability, a discrete group of disabilities, disability in general 
(all conditions that substantially limit a major life activity), or a 
treatment or procedure used exclusively, or nearly exclusively, 
for the treatment of disability. A "non-exclusive list" of 
justifications includes:

(a) that disparate treatment is based on legitimate actuarial 
data or actual or reasonably anticipated experience, and 
all conditions with comparable actuarial data and/or 
experience are treated in the same way; or

(b) (1) that disparate treatment is necessary to prevent plan 
insolvency, a drastic increase in premiums or employee 
co-payments or deductibles, a drastic decline in scope or 
level of coverage, or other unacceptable change; and (2) 
no alternative to a disability-based distinction is available.

It remains to be seen whether plan sponsors and people with disabilities 

generally will agree to the EEOC’s reconciliation of the affected interests. 

Moreover, when conflict arises, it is uncertain whether the courts will uphold
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the EEOC’s interpretation of the ADA. It will be some time before definitive 

decisions are forthcoming. In the interim, it is in a plan sponsor’s interest to 

find not only alternatives to costly coverage, but also alternatives to costly 

litigation. Reviewing plan documents is the way to start identifying both.

Pursuing health cost containment strategies within the confmes of the 

EEOC’s framework is both possible and prudent. For example, plan sponsors 

and insurance companies may employ blanket pre-existing condition clauses 

and other generally applicable limitations and exclusions in their health plans. 

Further, it appears that a company may permissibly deny coverage completely 

or impose a dollar cap on all disabilities posing equal financial risks.

However, even if implementing provisions permitted by ERISA and the ADA, 

plan sponsors might be well advised to grandfather in those who already are on 

a particular course of treatment. By doing this, plan sponsors may prevent 

litigation premised on contractual theories of oral promise or reliance.

HIV disease has been a popular candidate for unique treatment. 

However, a 1991 study reported that AIDS claims accounted for less than 1.5% 

of accident and health insurance claims, remaining at the same level since 

1989.^* Further, AIDS expenses often are lower than other catastrophic 

medical conditions: current estimates of lifetime costs for AIDS range from 

$50,000 to $102,000. The estimated costs of a kidney transplant are $51,000; 

heart transplant estimates range from $83,000 to $148,000; liver transplants

“ DiDonato and Johnsen 1993, p. B-18.
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from $175,000 to $235,000. The cost of end-stage renal disease is estimated at 

$158,000; myocardial infraction in men of middle age $66,800; acute heart 

attack, over $100,000; and premature, low-birthweight babies as much as 

$500,000.” "The last year of life for cancer patients generates an average 

cost of $30,300, compared to final year hospital costs for AIDS patients of 

roughly $20,000 to $25,000."^*

In addition, AIDS-specific limitations and exclusions may not be 

justified as "necessary" because cost-effective alternatives exist. Case 

management techniques can dramatically reduce the cost of care. Case 

management typically involves monitoring the course of an illness, supervising 

and authorizing medical service, and providing out-patient home and hospice 

care where needed. Chevron USA brought AIDS care management down from 

the $100,000 lifetime average cost to $35,000. Bank of America has been able 

to maintain costs at about $25,000.”

Some commentators opine that the ADA allows a plan to test all 

applicants for plan participation for HIV, provided the testing method is 

reliable and objective like the ELISA and Western Blot tests, and to use test 

results as a basis for classifying risks. However, it does not seem worthwhile

” Ibid., pp. B-18-B-19. Woods 1992, p. 286 n.96.

“ Ibid.

” Ibid., pp. 285-86.
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for a plan to spend funds on HIV tests because the typical pre-existing 

condition clause covers a period no longer than two years.®* Moreover, the 

plan might be required to provide coverage for non-HTV related medical 

conditions during that period because the employee generally cannot be denied 

coverage "completely" on the basis of a diagnosis of disability. In addition, the 

EEOC views the ADA as allowing higher premiums to be charged or denial of 

coverage only if diseases that have similar actuarial and financial risks are 

treated the same.

A positive means of decreasing costs associated with many catastrophic 

illnesses is to cover home health care.®* Many health plans do not reimburse 

for home health care, but such a provision can save money by saving 

unnecessary hospital costs. If home care is not covered, doctors may 

hospitalize a patient to ensure insurance reimbursement. Similarly, the ADA 

might prompt a look at other innovative approaches to treatment. Recently, for 

example, CBS News reported that Mutual of Omaha would begin covering 

certain nontraditional treatments of heart disease because they were less costly

A permanent pre-existing condition exclusion may be unappealing to employers. As a 
practical matter, its broad sweep might exclude coverage of corporate officers and executives. 
Additionally, a permanent preexisting condition exclusion might trigger litigation, I would think 
at least a plausible argument can be made that a permanent exclusion is a distinction based on 
disability in general because the permanency of a condition necessarily causes it to be a 
substantially limiting impairment even if the condition is not severe, such as certain skin conditions 
or mild asthma.

Ibid., pp. 285-287.
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than conventional treatments and were demonstrably effective. It is such "win- 

win" solutions that will simultaneously advance the interests of all involved.
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American Federation Of Grain Millers, Local Union #117
Danial L Reinhardt 
President 
P O Box 3338 
Shawnee OK. 74802

Brenda Moon.
24 Jan 94 
Project Director 
■Aids in the workplace 
-AFL-CIO

Dear Brenda,

Telephone 598-5243 
Fax 405-598-5243

I just had to show a little gratitude and let you and your associates know how much your 
time, ertbrt. and assistance has meant to me. I would like to let you know a little bit about 
the person whom you have helped to make quite happy on this certain day. I am 28 vears 
old. I have been employed by Shawnee Milling Company for approximately six years 
now. Oklahoma is still holding on to the (closed shop) status, and to be honest, I didn't 
much care for the union or there ways when I began work at the mill. .After about a year 
of frustration. I decided to get myself a copy of the labor/management Agreement booklet, 
learn it. and then apply the knowledge gained. I then served eight months as a department 
steward, one year as an executive board committeeman, and I am presently just starting 
my third year as the local Union president. I represent a small local Union, and on a 
national scale, a small private employer. Most of what I learn, I learn on mv own. but 
not without the help of generous people like you. I was the only one of six. to include my 
International representative who stuck with my guns on this .Aids cap from the start. Mv 
negotiating committee was getting quite frustrated with me because pushing this issue 
could mean losing things gained in now open negotiations. .As your fax was being sent 
today, my board was returning to my home after a lunch break. I turned on the micro 
cassette recorder and made them all listen to our four-way telephone conversation from 
start to finish. By the way, Gwen, the law professor made mv case. Listening to that tape 
finally convinced my board that I had been right from the start. Within two hours. I was in 
a meeting with the company president, his plant superintendent, and my negotiating team, 
and I was explaining that under no circumstances could I, nor would I enter into a contract 
with an .Aids cap different from other illnesses. .At this time I handed them a 24 page copy 
of the fax you had just sent. I have to say, a great weight was lifted from me when the 
president of Shawnee .Milling Company agreed to lift the .Aids cap to now be unlimited! I 
could not have succeeded with convincing my board, let alone the employer of this need, 
without the help of you and those you put me in personal contact with. I applaud your 
etlorts to assist me. .A most sincere thank you is in order.

If there is ever, anything at all. that I might possibly be able to help or assist you, or your 
colleagues with, please ask. If it is within my means, I will make it happen.

Sincerely,



The Lifetime Cost of Treating 

a Person With HIV
Fred J. Hellifiger, PhD

ObJ«ctJv*.^To estimate the cost (total charges for services) of medical care for 
persons with humap immunodeficiercy virus (HIV) from the time of infection until 
death.

Oeeign and Settlng.—Oato from the AIDS (acquired immunodeficiency syn­
drome) Cost and Service Utilization Survey were used.

Patients.—Data from interviews conducted during the spring and early summer 
of 1992 with 1164 respondents with HIV were analyzed. The respondents were re­
cruited at 26 sites (hospitals, dinics. and physicians' offices) in 10 cities. Billing data 
from a survey of providers also were used.

Outcome Meaeurea.—Estimates of the mean occupancy time in each of four 
dwesfie stages were obtained from the San Francisco Men's Health Study. These 
estimates were multiplied by the monthly cost in each stage and summed to derive 
a synthetic estimate of the lifetime med'i^ care costs of treating a person with HiV.

Results.—It is estimated herein that the lifetime cost of treating a person with HIV 
from the time of infection until death is approximately $119 000. The estimated cost 
of care from HIV infection until the development of AIDS is $50000. while the es­
timated cost from AIDS development until death is approximately $69 000. These 
estimates define upper bounds because they assume persons receive treatment 
continuously from the moment of infection until death.

Cooduslona.—This study found that me cost of treating a person wim AIDS, 
which has risen rapidly in me past, has fallen as a result of a reduction in me use 
of Inpatient hospital services.

(Jama. ini;ro-.4T4-47)ii

ESTIMATES of the lifetime cost (de­
fined herein as total charges for ser­
vices) of treating PWAs (persons with 
AIDS (the acquired immunodeficiency 
syndrome]) have climbed steadily over 
the past several years and now exceed 
$100000.‘-* To some extent this reflects 
enhanced survival times (between 1965 
and 1990 the average survival time for 
PWAs climbed from 1 to almost 2 
years^-*), and to some extent this re­
flects the provision of more outpatient 
care without a commensurate decrease 
in inpatient care. For e.xample, in New 
York Suie the amount of money spent 
for outpatient care for PWAs more chan 
doubled between 1988 and 1989, while

f=rom me 0ivi»on ol Cost ana Ftnanong. CeriSf 'a 
C«A«ral H««ur SS>VICM E/trainurai AesearCn Ag«pc. 
(or nealth Cara Poncy ano Rasearcn, US Pvdnc Heaiir 
Si/vieo. «oeav.iis MO.

Paprini requaan lo Oivtwxi o> Coal and Firtancin; 
Cantar tor Sanarai Htaun SennCM Cairarxjral «a- 
aaarcA. agancy lor haaitn Cara Policy and Pasaarcp 
US PiiDiic Meaitn Service, 2101 E Jedeiaon St. Su-ia 
SC2. nockvilM. MO 20eS2 (Or HaHingar)
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hospitalization rates for PWAs remained 
the same.’

Almost all studies of the cost of treat­
ing a PWA provide dau about services 
covered by one insurer or about ser­
vices received at one hospital*’*'** 
Such studies exclude services covered 
by other insurers or provided at other 
hospitals. They also exclude services paid 
out-of-pocket by the patient and ser­
vices provided by volunteers. In addi­
tion, these studies rely on retrospective 
analyses of provider data that are now 
several years old. It is important to use 
timely data to estimate the cost of care 
because of rapid changes in treatment 
regimens for persons with human im­
munodeficiency virus (HIV) Infection.

The only means of acquiring informa­
tion about all services received by a per­
son with HIV is CO survey or interview 
the person. This study presents data 
from a large multisite survey (the AIDS 
Cost and Service Utilization Sun’ey 
[ACSUSD that collected data directly 
frt>m persons with HIV about care re­

ceived from March 1991 through Au­
gust 1992. Resulu from two earlier stud­
ies (each fewer than 40 patients) that 
aillecleil economic data directly from 
patients have been reported in the lit­
erature."'"

Estimates of the monthly cost of 
treatment for persons in each of the 
following four stages of HIV illness 
were derived: (1) symptomatic AIDS 
(the 1987 definition of AIDS ia used 
in this study); (2) HIV infection with­
out AIDS with a T-cell count lower 
than 0.20X10P/L (200/jaL); (3) HIV in­
fection without AIDS with a T-cell 
count of 0.20xl0*/L or higher and 
lower than 0.50xl0*/L; and (4) HIV 
infection without AIDS with a T-cell 
count of 0.50xio*/L or higher.

The monthly cost of treatment in each 
stage is multiplied by the mean occu­
pancy time in that stage to estimate the 
average cost of care for a given stage. 
The cost of care for each of the four 
stages is summed to obtain a synthetic 
estimate of the lifetime coat of treating 
a person with HIV.

Estimates of the mean occupancy time 
in each stage were obtained from the 
San Francisco Men's Health Study 
(SFMHS).« The SFMHS is a prospec­
tive cohort begun in 1984 with an en­
rollment of a random sample of 1064 
homosexuai/biaexual men aged 25 
through 54 yean.

The ACSUS ia the source of utiliza­
tion and cost daU for this study. Re­
spondents in the ACSUS were inter­
viewed every 3 months during an 18- 
month period. The 3-month time period 
between interviews mitigates errors 
caused by poor recall. Because persona 
with HIV may experience problems that 
affect memory, it is important for lon­
gitudinal surveys of HIV-infected per­
sona to interview patients as frequently 
as possible.

The estimate of the lifetime cost of 
treating a person with HIV presented 
in this study assumes that an individual 
is identified and treated for HIV imme­
diately following infection. This pre­
sumes that a person ia tested, found to

Cost ot MIV Treaimeni—HoHingw
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FOR IMMEDIATE RELEASE 
April 11. 1994

INQUIRY Highlights: Spring 1994

Th0 artldo highlightad here appears in the Spring 1994 issue of INQUIRY, the journal 
of health care organization, provision, and financing.

Citation:

C'Costs to Business for an HiV>lnfecled Wbrker." Famham, Paul G. and Gorsky, Robin 
D., Inquiry. 1994: 31(1), 76“88.)

"HIV‘lnfacted Employee Costs Business Less Than $32,000"

Researchers who studied the economic impact of HIV on business estimate that firms 
can expect to pay a maximum of $32,000 over five years for an HIV*infected worker, with 
an average cost of $17,000. The research indicates that HIV/AIDS costs to business are 
substanbally less than the lifetime medical HIV/AIDS costs to society, vmich have been 
estimated at more than $100,000.

Additional Press Release on artde mentioned above:

HIV-INFECTED WORKER COSTS BUSINESS LESS THAN $32,000. STUDY SAYS

ROCHESTER, N.Y. - Business firms can expect to spend a maximum of $32,000 
over five years for and HIV-infected employee, with an average cost of $17,000, 
according to a new study in the Spring issue of INQUIRY.

This is the first major study to examine the economic impact of the human 
immunodeficiency virus (HIV) on business. Previous cost analyses have focused on the 
societal effect of acquired immunodeficiency syndrome (AIDS). This research shows 
that HIV/AIDS costs to business are considerably less than the lifetime medical HIV/AIDS 
costs to society, which have been estimated at more than $100,(XX).

This relatively low expected business cost, combined with the intangible aspects of 
an employee's knowledge and experience, suggests that there are significant benefits 
for an employer to retain HIV-infaeted workers on the job as long as their health 
permits," write the authors, Paul 6. Famham, associate professor of economics in 
Georgia State University’s College of Business Administration, and Robin D. Gorsky, 
associate professor of health management and poHoy, in the University of New 
Hampshire’s School of Health and Human Services. The research was done in 
conjunction arith the Centers for Disease Control and Prevention in Atlanta.

I n-d l .T;l T n-=.6T-l T-i iMT



The study estimates the additional costs that businesses can expect from and 
HlV-lnfected employee. These expenses include health insurance, short- and long-term 
disability benefits, recruiting. Wring and training costs, employee life Insurance 

and pension costs.

The authors examined the costs over a five-year period, a typical time fmme for 
business decision making. The estimates apply to firms v«th more than 100 workers, 
that employ about 65 percent of the private sector labor force.

The lifetime societal AIDS cost estimates indude the last and most expensive stage 
of HIV Infection. The maximum expected costs to business are lower, because the 
typical HIV-Infected worker, whose Illnesses tend to be chronic rather than acute, 
is unlikely to move into this late stage within a five-year period. '
infection to djegnosed AIDS is 10 years.

The median time from

-The model indicates that firms do not have a large economic incentive to try to 
dismiss ill employees or force them to resign," according to the authors.

Farnham and Gorsky point out that firms wrhich still see a didncentive in employing 
HIV-Infected Individuals fecas constraints by federal and state legislation, Including the 
Americane with Owabllities Act of 1000, and by possible discrimination or privacy 
violation suits that could lead to other economic losses.

INQUIRY, the journal of health care organization, provision, and financing, is a 
refereed, scholarly publication. It is published quarterly by Blue CroM and Blue Shield 
of the Rochester Area and the Blue Cross and Blue Shield Association.*

* An additional press release from Georgia State University is forthcoming, which 
discusses BRTA's involvement with this study.
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Program on Employment and Disability 
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and Labor Relations 
CORNELL UNIVERSITY

What is the Americans 

With Disabilities Act?

The Americans With Disabilities 
Act of 1990 (ADA) is a civU 
rights law for individuals who 
have a cunent disability or a 
record of disability, or are per­
ceived as having a disability. The 
ADA protects against disability- 
based discrimination in employ­
ment, access to government and 
commercial services, transporta­
tion and telecommunications. For 
purposes of the ADA, a disability 
is a physical or mental impair­
ment — such as a visual, hearing 
or mobility impairment, HIV dis­
ease, mental retardation, etc. — 
that substantially limits a major 
life activity.

How does the ADA Apply 

to Employment?

ADA Title I prohibits limiting, 
segregating or classifying an in­
dividual in a way that adversely 
affects employment opportuni­
ties on the basis of an individual’s 
disability. Title I also forbids 
denying equal jobs or benefits 
based on an individual’s rela­
tionship to someone else with a 
disability.

Title I applies to both public and 
private employers with at least 
twenty-five employees (fifteen 
employees after July 25, 1994). 
Title n applies the same stan­
dards to state and local govern­
ment employers regardless of the 
number of employees. Title I 
also covers employment agen­
cies, labor unions, and joint la­
bor-management committees.

April. 1994
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Title I reaches purposeful discrimi­
nation and employment practices 
with discriminatory impact Cri­
teria that have the effect of exclud- 
ingindividuals with disabilities horn 
employment opportunities may not 
be used unless justified by business 
necessity. Further, Title I estab­
lishes the obligation, except if it is 
an undue hardship for the covered 
entity, to reasonably accommodate 
“a qualified individual with a dis­
ability,” that is, an individual with a 
disability who meets the necessary 
prerequisites for a job and can per­
form the essential job functions with 
(or without) reasonable accommo­
dation.

Does the ADA Apply to the 

Terms of Health Benefit 

Plans?

Yes. ADA Title I prohibits dis­
criminating against a qualified indi­
vidual with a disability in all terms, 
conditions and privileges of em­
ployment, including health benefits. 
The ADA specifically prohibitspar- 
ticipating in a discriminatory con­
tractual or other arrangement with 
organizations that provide fiinge 
benefits to employees.

The Equal Employment Opportu­
nity Commission (EEOQ has ad­
dressed health benefits issues in 
regulations and various informa­
tional materials. In addition, the 
EEOC has issued specific guidance 
to its enforcement staff on the ap­
plication of the ADA to health ben­
efit plans. All are based on explana­
tions in congressional committee 
reports. The application of the 
ADA to health benefit plans also

CORNELL UNIVERSITY



Health Benefit Plans and the ADA

currently is being considered by 
federal courts. What follows is 
based on the EEOC’s interpreta­
tions.

Does the ADA Apply to 
Health Benefit Plans 
Adopted Before the ADA?

Yes. The ADA does provide a 
“safe harbor” for plans that were 
adopted prior to the ADA’s July 
26,1990 enactment date.

Does the ADA Apply to Self- 

Funded Plans?

Yes. The EEOC enforcement guid­
ance applies to the terms both of 
plans insured by a third party and 
self-insured health plans.

How Does the ADA Affect 

Health Benefit Plans?

First, personnel decisions regard­
ing an individual with a disability 
may not take account of whether, 
ortowhatextent, an individual isor 
would be covered under a health 
benefit plan. For example, an em­
ployer may not refuse to hire a 
qualified applicant who has a dis­
ability or has a dependent with a 
disability because of concern about 
the potential impact on health in­
surance costs.

Further, the ADA regulations re­
quire that employees be accorded 
equal access to whatever health 
benefits are provided to other em­
ployees. If an employer provides 
health insurance to employees in 
general, the employer must pro­
vide equal access to employees

with disabilities. However, ADA 
Tide V allows insurers and health 
benefit plans to make health-re­
lated distinctions, provided that 
these practices are not used as a 
subterfuge to evade the purposes of 
the ADA. This means that any 
coverage limits or exclusions based 
on disability must be justified by 
sound actuarial data or other legiti­
mate business or insurance justifi­
cation.

For example, it is probably illegal 
for a health plan to cap benefits for 
the treatment of AIDS at a lower 
level than the cap applicable to the 
treatment of all other physical con­
ditions. The lower AIDS cap pre­
sumptively violates the ADA, and 
there is probably no justification for 
disparate treatment because many 
studies show AIDS costs compa­
rable to costs of numerous other 
commonly covered conditions.

Finally, even if a disability-based 
distinction isjustified, apian is rarely 
justifiedincompletelydenyingcov- 
erage to an in^vidual based on a 

diagnosisof disability. Forexample, 
a group plan generally could not 
deny coverage for treatments or 
procedures unrelated to the dis­
ability.

Must AH Limitations and Ex­
clusions Be Justified?

No. Justification is required only 
fordisability-baseddistinctions. Not 
all health-related plan distinctions 
discriminate on the basis of disabil­
ity. The EEOC does not require 
j ustification of generally applicable 
limitations and exclusions, even if 
they adversely affect individuals

with disabilities. Nor docs the 
EEOC interpret the ADA to re­
quire that health plans make rea­
sonable accommodation for indi­
viduals with disabilities.

Employers, insures and unions may 
continue to apply insurance distinc­
tions that are not based on disability 
and are uniformly applied to all 
employees. For example, employ­
ers may still offer health insurance 
that docs not cover pre-existing 
conditions for a certain period of 
time specified in the plan, even if 
such a pre-existing condition ex­
clusion adversely affects employ­
ees with disabilities. The guidelines 
also permit facially neutral limita­
tions such as lifetime coverage caps 
applied to all employees.

Further, a health plan may exclude 
or limit coverage for specific pro­
cedures or treatments if they are not 
exclusively or nearly exclusively 
applicable to aparticular disability. 
For example, a plan may limit the 
number of blood transfusions or x- 
rays that the plan will pay for, even 
though this may have an adverse 
effect on individuals with certain 
disabilities such as hemophilia. 
Likewise, a plan may limit or deny 
coverage for all “experimental” 
drugs and/or treatments or all “elec­
tive surgery.”

Finally, a plan may exclude or pro­
vide lower levels of coverage for 
broad categories of conditions that 
are notdrawn along lines of disabil­
ity. For example, a plan may have
lower reimbursement rates for treat­
ment of “mental or nervous condi­
tions” or for “eye care.” The EEOC 
does not consider these disability-

CORNELL UNIVERSHY April. 1994



Health Benefit Plans and the ADA [U yo /A\ LP u
based distinctions because these 
conditions are not always “disabili­
ties” as defined in the ADA. That 
is, they are notalways impairments 
that substantially limit a major life 
activity.

How Does the ADA Apply to 
Disability-Based Distinc­
tions?

A plan term or provision is disabil­
ity-based if it singles out a particu­
lar disability, a discrete group of 
disabilities, disability in general (all 
conditions that substantially limit a 
major life activity), or a treatment 
or procedure used exclusively or 
nearlyexclusively to treataparticu- 
lar disability. Exclusions that are 
based on a disability like deafness, 
AIDS, cancer or alcoholism, may 
violate the ADA.

The best way to avoid possible vio­
lations of the ADA is to avoid sin­
gling out diseases or conditions 
considered disabilities under the 
ADA. Howcver,diffeientialtreat- 
ment may be justified by the risks or 
costs associated with thedisability. 
Justification will be determined on 
a case-by-case basis. The plan 
sponsor bears the burden of proof 
that a disability-based distinction 
is permitted by first showing that 
the health plan either is a bona fide 
plan that is consistent with state 
law or is a bona fide self-funded 
plan, and then proving that the dis­
ability-based risk classification is 
not being used as a subterfuge to 
evade the purposes of the law.

Plan sponsors may use accepted 
principles of insurance risk classi­
fication and current and accurate 
actuarial data, but not data based 
on myths, fears, stereotypes or false 
or outdated assumptions about a 
disability. Disability-based limita­
tions or exclusions will not be con­
sidered to violate the ADA if:

1. they are based on legitimate 
actuarial data, or actual or rea­
sonably anticipated experience, 
and apply equally to conditions 
with comparable actuarial data 
and/or experience; or

2. they are necessary because no 
alternative to a disability-based 
distinction is available to pre­
vent an “unacceptable” change 
such as:

• a drastic increase in premiums,
co-payments or deductibles;

• a drastic alteration in the scope 
of coverage or level benefits; or

• other changes that would make
the plan unavailable to a signifi­
cant number of other employ­
ees, or so unattractive that the 
employer could not compete in 
reouitingandmaintainingquali- 
fied workers due to the superi­
ority of health insurance plans 
offered by other employers in 
the community, or so unattrac­
tive as to result in significant 
adverse selection.

HowDoes The ADA Apply to 

Dependent Coverage?

If coverage is provided to employ­
ees for their dependents, a plan 
must justify in the same way any 
reduction of the level of those ben­
efits to an employee because that 
employee has a dependent with a 
disability. The ADA, however, does 
not require that the coverage ac­
corded dependents be the same in 
scope as the coverage accorded 
employees. For example, a 
$100,000 benefit cap for employ­
ees but only a $50,000 for depen­
dents, would be permitted.

Will There Be Future EEOC 
Guidance?

Yes. The EEOC plans to publish 
further guidance with an opportu­
nity for public comment Future 
guidance also will address issues 
arising from wellness plans, such as 
whether premiums for non-smok­
ers are permissible and theextentto 
which risk-group classifications 
under wellness plans will be treated 
asdisability-based. Thefinal guid­
ance also will clarify plan coverage 
of workers with substance abuse 
problems and treatments not usu­
ally covered by plans, such as fertil­
ity treatment

EEOC materials are available 
from the U.S. Equal Employment 
Opportunity Commission, 1801 L 
Street, N.W., Washington, D.C. 
20507, (800) 669-4000 (Voice), 
(800) 800-3302 (TTY), or (800) 
669-EEOC (Publications-voice).
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For Further Inrotmalion Contact:

ILR Program on Employment and Disability 
ILR Extension Bldg., Room 102 

Cornell University 
Ithaca, NY 14853-3901

Voice: (607)255-7727 TTY: (607)255-2891

This material was produced by thePfogrom 0/1 £B¥Jtoyme/ira/k/Dtiah/7/ry5choolofIn(luslrialandLaborRdations-ExtensionDivisioii, 
CoraeUUniveisity.and funded byagiant from theNationalInstituteonDisabiUtyandRchabilitationResearch(grant#H133D10155). It 
has been reviewed for accuracy by the U.S. Equal Employment Oj^itunity Commission However, opinions about the Americans with 
Disabilities Act(ADA)expressed in this materialarethoseoftheauthor.anddonotnecessarilyieflecttheviewpointoftheEqualEmployment 
Opportunity Commission orthepublisher.TTieCommission’sinteiprctationsoftheADAarereflectedinitsADAregulations (29 CFRPart
1630) and its Technical Assistance Manual for Title I of the Act

Cornell University is authorized by the National Institute on Disability and Rehabilitation Research (NIDRR) to provide information,
materials, and technical assistance to individualsand entities thataiecovered by the Americans withDisabilitiesAct(ADA).However,you 
should be aware that NIDRR is not responsible for enforcement of the ADA. The information, materials, antVor technical assistance are 
intended solelyas informal guidance, and are neitheradeterminationofyourlegalrightsorresponsibUitiesunderthe  Act, nor binding on 
anyagency with enforcementresponsibilityunderthe ADA.

Inaddition to servingasaNational Materials DevelopmentProjecton the EmploymentProvisionsof the Americans with Disabilities Act 
of1990, theProgroinon£//^ptoyme/i/fl/jdDMflft//tO’also serves as the training divisionoftheNortheastDisabilityandBusinessTcchnical 
Assistance Center. This publication is one of a series edited by Susanne M. Bniyfcre, Ph.D., CH.C, Director of the ILR Program on 
EmploymentandDisabilityatComellUnivetsi^.

OTHER TITLES IN THIS IMPLEMENTING THE ADA SERIES ARE:

♦ Pie-Employment Screening and the ADA
^ A Human Resource Perspective on Implementing the ADA 

4 Attitudes Toward the Employment of Persons with Disabilities
♦ The Implications of the ADA for Personnel Training
♦ The ADA and Workers'Compensation
♦ Pre-Employment Testing and the ADA
♦ Reasonable Accommodation Under the ADA
♦ The Reasonable Accommodation Process in Unionized Environments
♦ Total Quality Management Applied to the Implementation of the ADA

For further information about publications such as these, contact the ILR Program on Employment and Disability, 
Cornell University, 102 ILR Extension, Ithaca, New York 14853-3901; orat607l2S5-2906(Voice). 6071255-2891 CITY), 
or 6071255-2763 (Fax).
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The Americans with Disabilities Act and 

Collective Bargaining Agreements: 

Reasonable Accommodations or 

Irreconcilable Conflicts?
By Mary K. O’Melveny*

Introduction

Title I of the Americans with Disabilities Act (“ADA"),' which took 
effect on July 26, 1992,^ promises to significantly enhance employment 
opportunities for people widi disabilities. The ADA has received broad 
sqqwrt fiom both individuals’ and organizations* working to remove 
barrien to die fiill employment of the disabled and includes many of the 
statutory protections for dialed worken contained in the Rdbabilitatkm AtX 
of 1973.’ The ADA, however, is intended to readi mote broadly than die

r 1

• Haad(|uMn CoudmI. CwnimmicWinn WoriBn of Amarin, AFUCIO. &no of 
tlM matanal in dai {mimt it bond upon oatiar (kifti pnpand by tfaa astaar far 
aRapoit inpRvaaa toba iiauad by tha Plaaidait’i CommiUaa « toptoymart ofPaopla 
with Diaabilitiaa rPCEKT)- Anaariia vanion of thia papa waa praaaead atha 1993 
Mid-Winta Maaimg of the ABA Labor and Employmaat Law Sactiaa. EBO rwimittea. 
-Hw ittinr ia a mwnW of tiw Wadmg Group on Saninity aid CoBaOiva Barganaf 
Ridda, a loboaBmiittaa of PCEPD.

' Equal Oppoatmily far IndiviilDala wifa Diaabilitiaa Art, 42 DSC || 12101*12213
(S^ip.m i991)(acDmanlyknownaalho AmenGana wifa Dinbihriaa Art) [haraaaftaAOA].

’ /i a j 12111(5) (Employaa wifa twanty-fiva or aura ampkiyaoa ara oovatad by 
faa ADA a of July 26.1992. Employan wifa fiftaan to twarty-fijur amployaaa hava aSQ 
July 26, 1994, to oomply wifa faa ADA).

> haiividnla wto jn auppoit of faa ADA infJnrta Samka Pauino,
Chanpanoa, Natianal Cotncil oo faa Hodwappad nd JuMin W. Dart, Jr^ Oiuipanaa, 
Taak Foaoa on fao Ri^Sa ad Empowaimant of Amatkana wifa DiaaWlitiaa. Saa HJL 
REP. NO. 485, lOlit Cong., 2d Saaa., pt 2, rt 25-27 (1990), nprtmtJ Hi 1990 
U.S.C.CAN. 267 [hraafiar H.R. Rsp. No. 485].

* Awwig tWw oigaiaaiona axpnaaing agipcat far the ADA ware faa Amarioa
Fadentia of I^or mdCaoffttt of fariuatiial Otsaizahaai [haniiiaAar AFL-CIO] od 
fao Nafamal od Diaability nl Rriiahilitaticn Raaaarch. Saa UNTIED STATES
Equal Employment Oppokunity Commission, Tbchnkal Assbtancb Manual cm 
THE Employment Peovotmis (Ttilb l) of the amebe:ans wtih Dbabujiibs act, 
REryiprn DOECrORY (1992) [hareinaftar ADA TECHNICAL ASSUTANtS Manual].

‘ 29 U.S.C. i§ 701-797W (1988). Ibe Rehahititatim Art of 1973 pnfaibilB 
of faderal fvalii«, 29 U.S.C. { 794, fadaral gowananart aganciaa, 29 U5.C. 

{ 791, aal fadanl oorSiartora, 29 U.S.C. $ 793, horn diaainiinrting agaort quahfiad
individuala wifa diaabililiaa. Coivw* uaad 29 U.S.C. § 794 aa ila pnmary inodai far faa

219



220 Kentucxy Law Journal [VoL 82
Rdobilitaioii Act by piovidin* •
forttreatmeh “clent ar,In  oSstrong,  theseconsis 

tent
sta^to

 and 
 be

enforceable ati—p'«>'* i'”*? .f .i. ada

imioM Oto soma umw™ mini —■ —^7 r T-^u~ daooil, the welUilAUeheii colkaive

SovSestt eiJtancttl opportunity to coirtiiH* these efBwtt by adding nwleouixements *V*ig«»d to compel lehictaiit employeo to provi^
with disabilities continues to grow, these added requnemenls have become increasingly significaK.

AriA AHA nMrifinllv wjviihi that. Of s wWsnaa, ill pwttmoM ihsllbe*“^£-£»i"i'S=r;s.%r.'sas
(explnning i»» pwpo“ *“

’ 42 U.S.C. { l2101(bX2).
•M.
•AU12l0l(bXJ). ^ ofitaADA.

s« 10. uw site®.

MM noovnaM ttai43 
The ADA prowcta not 

« aeHM0y diiabled, bat also thow '**<> •" 
adnodwli•• hiivM A (h-tahty,

<h-btod. E«h d«y U.OOO
pMcwd. 42 BOMiag. 
cams many ^wodon kM wodt tan*«_ TacaiOLOOY Rsv. 43. 44 (F«b-
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Unfortunately, neither the language of the ADA itself nor the Equd
Employment Opportunity Commission’s guidance on die ADA’s
enforcement explicitly acknowledges the existence, or the possible
importasce, of the collective bargaining process as a way of maximizing
the effectiveness of the Act As a result, there has been a tendency on the
part of some labor organizations, disability ri^its lobbyists and employers
to that the interests of nondisabled and disabled union memben
are in conflict^ Indeed, several areas of tension appear to exist between
the obligations inqiosed by the ADA and the union’s role as a collective
bargaining rqnesentative.

rnngrffffi gave virtually no guidance concerning how potential
conflicts between the ADA and other labor relations statutes, such as the
National Labor Relations Act (“NLRA’O,'* should be resolved. Further­
more, the regulations and technical assistance materials issued by die

Employment Opportunity Commission (‘*EEOCT) since the ADA’s
enactment have shed little li^ on the appropriate resolution of such
conflicts.*" Following the passage of the ADA, the EEOC issued notice
of proposed rulemaking on the relationship between the requirements of
Tide I of the ADA and the NLRA.'* In response, comments were
received from the labor, employer and disability communities.** When
the EEOC issued its first set of regulations and interpretive guidance on
the ADA, however, it deferred taking a position on diis issue. In the
preamble to its final rule, the Commission stated:

TiK mmiTientx tbst we received reflected s wide variety of views. For
CTampie, gome oommentaton argued that it would atwqn be an unchie

fiiirK anuiipbaBt ■* baaad upon a ladr of uDtknuualmg of dko ADA or on a lack 
of uDdannlii« of the hutoiieal efforts by orgsaiaed labor to expadproMkaia Jar 

workers, as diacaaasd above. Commaatators fiom the differing per^MAivoa have 
vayii« mesM of leaolviiig dus dtbmt. Ste. e.g., Brio H. StahlhBt, tbt

7hfl>9 Cant May m Empkytr tUfim to lUaiomMy AeeommodMt mitr tita ADA by 
Claiming a CotUettva ObilgmUrn?, 9 THE UBOX UWYBX 71,93-96 (Wimw
1993); Jomm I. Ervin, BoatonabU Acoommoi^on tmi tba CoBtahm BtagaUiing 
Agntmma VnAtr tkt Amtrteani with Disabtiitiot Aa of1990, DST. C. L RSV. 923, 954- 
71 (1991).** Nationl Ldw Rakbons Act, 29 U.S.C. $§ 151-169 (1988) (hstenaftw NLRA];
tee Labor-Moagemeot Raktiais Act. 29 U.S.C. §{ 141-187 (1988) (enixmpaOTg ad 
MiMwAiiig the NLRA). .

Ste ADA TBCBMCAL ASSISTANCE MANUAL, ti^ iH«a 4. at in-16 (discnssnu 
ths poaaibility of and employer conflict bts suggeeting only ttns the tnian aUoer 
the apkoyor to do whatever is requirod).

» 29 CIS- i 1630 (1992).
“At
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haidstnp for an emidoytr to provide a reasonable accommodation tbat with the provisioDS of a collective bargaining agreement Other commentators, faowever. argued that an accommodation’s effect on an agreement should not be considered when assessing undue hardship.
Subsequently, the EEOC and the General Counsel of the Nadonal Labor Relations Board (“NLRB”) attempted to address these issues by working to draft and ad^ a substantive “Memorandum of Underst^ ing” that would provide the needed guidance. These efifoits failed, however, and the NLRB General Counsel issued its own Memoranfaim to its field personnel on August 7, 1992." This Memorandum detailed some of the potential conflicts between the ADA and the NLRA and directed that any unfair labor practice charges raising ADA-related im he referred to its Division of Advice for review.'* The EEOC, while contmuing to study the problem, has not yet issued any po^ statements or other documents that would assist in resolving the identifiedareas of potential conflict'* . . ..The premise of this Article is that it is both possible and desirable to reconcile the tensions which exist between the ADA and die Natio^ Labor Relations Act, and its various state and local counterparts. Iiide^ this Article wiU argue that the best, most readily available vehi^ for doing so already exist»-the labor-managcment relations dialogue known as the collective bargaining process.

L The Relationship Between THE ADA 
AND Existtno Labor Laws

The existence of potential conflicts between state and federal W)or laws and the ADA stems fiom the failure of the drafters of the ADA to give adequate recognition to the unique role that unions play m the

Mmanmdum fiom tk, Qffl^ the Gamol 
E.lPoteot (DLRial  Conf1992ii),co  mmRMOobU  In byAmerWeUtawtewo, BNA-DLR databuM p-wnaftac NLRB Grnmoi CounwTi Memomdom].

“Adrnft S«id.w«pnip-«lbyttoEEOCaatf-tha^
ZU.S. Equal Employm- Oppomaaty 

D«. Jr.. Ch,»- •'«- “Of 1^ Di-l»Bi» (No.. 25. 1»2) (-«!•»* •*•>■
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workplace. This role requires that each union take actions that advance 
the interests of all members of the bargaining unit while, at the same 
time, enniring that the rights of individual employees are adequately 
protected.

Much state and federal legislation governing labor-management 
relations has recognized and defined this role of unions, as well as the 
employer’s corresponding duties and obligations.” The principal federal 
statute on collective bargaining is the NLRA,^‘ although other federal 
legislation, such as the Railway Labor Act” and the Federal Labor 
Management and Employee Relations Act,” also regulates labm- 
nnmngi»TT|gnt relationships and the rights of represented employees. 
Additionally, many states have enacted legislation patterned after the 
NLRA in order to include state or local government workers whom the 
NLRA does not cover.”

This Article will examine several ADA provisions which arguably 
conflict with the statutory requirements of the NLRA and with parallel 

and local labor relations enactments. Althou^ limited guidance 
ffxists to resolve diese potential points of conflict, it should be obvious 
that rnngress did not intend to sdlently overrule large segments of long­
standing and crucial labor legislation in its efforts to accommodate 
disabled individuals in die workplace.

EEOC Regulations issued early in 1992 provide that one defense 
ngninar a chsTge of ADA-ptohibited discrimination will be to assert dut 
the action was requited by “another Federal law or regulation [that] 
prohibits an action (including the provision of a particular reasonable 
arr-ninmndarinn) that would otherv^e be required.’*” Siuce Congress

* See. e.g., MASS. GW. UWS ANN. ch. 150A, $§ 1-10 (W«« 1982); Wb. STAT.
ANN. S§ 111.01-111.19 (W*B 1988); MWN. STAT. ANN. 179.01-.17 (W*« 1993).

^ 29 U.S.C. M 131-168 (1988) («nooanging the um of ooUactive bagemiiig ad the 
■tko of npcMOdetiveB).
' 43 U.S.C. ii 131-164 (1988). “Employeee ihall heve the to ocaaiae ad 

b«9m collectively teough repnoentitivee of their own chooemg.'' Id. { 131
* 5 U.S.C. §{ 7101-7133 (1988). aaployee ihell hive the ligh to fonn, join,

or »*"■* ay labor or to refiiin . . ■ widiout fear of paahy or nprial ...
bhI aah aogiloya ihaO be protected in the cxerciM of such ligis.'’ Id. { 7101

** gate aiploytM are ala avered by executive ordan. Flithennoea, many 
ooumy ad local govanment aaployeea are covered by local wlitaifaia. See, eg., Ky. 
RBV. STAT. ANN. | 030(1) (Mkhiemobb^Menill 1993) (Kahidcy Fne FiglSoB 
Collective Ba^iiiii« Act pannitting 6re figfaten in dtiei with popnKinn over 300,000 
to a>Ma in collective w»g.mmg md thoa in citiM with leaaar populBions to pMitian 
for collective bargaining admity).

“ 29 C.F.R. « 1630.13(e) (1992).
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was aware of the existence of statutes such as tiie NLRA when it enacted the ADA, the NLRA should arguably be included in the “federal laws” defense category “ Such a “federal laws” defense would recognize those limited situations where employers and union representatives will have to violate cither the NLRA or the ADA because it will be impossible tocomply with both.Recognition of the NLRA’s important protecdons m evaluating ADA rights and obligations is particularly important because of the unique role played by unions as the employees’ agent on matters afifecting terms and conditions of employment This role leads to a corresponding duty of torepresentation. Collective bargaining representatives owe a diiy to each member of the bargaining unit to “serve the interests of aU members widiout hostility or discrimination toward any, to exercise their discretto with complete good feith and honesty, and to avoid arbittary conduct This duty exists at all stages of the collective bargain^ procfM-ncg^?t^»"i administration and enforcement of collectiveharp*™"g agreements.^

« Tlie Unwi ooonMBU to th0 EEOC on thi» top* ip«ficdlyed that S 1630.15(«) ctow that an obligatian to ocopty with, aicog tsh« tawi,th. Ubor nlatiana act, would alao ba a dafanaa to a cbaiaa of dummoMfunikrl tlu ADA Tha niinnal labor nlatiana act [aicl, of coan. requitoa “bonining agmta to naaotiata ovar tha tanna and oonditioiiB of amptoymat" S»a Rap^ 

[heminafUr Labor and Emidoyinant Law Section Rapott]. •ntia poaition, m haa baan advnoad by tba NLRB Gananl ComaaL NRLB Gtittnl Comad ‘t iiemermim, ne»o mta 17, at *2 (explaiiiii« thn actiona nqoiiad by oahar fadanl lawa would ba a dafanaa
to an " 

ADVaoaA 
 V.cfaaU

 Sipaa,anga).
 
 3S6 U.S. 171, 177 (1967) (dtabona .onultad).» Set Elactiicnl Woikan (BEW) v. Foim, 442 U.S. 42,47 (1979) TA «« nnm mnern baii tha mtmau of all bargainiiig-wit mombwa <hnng thelulanfimaBiam ofcolladito Inipming ayaamotsa."); an olao Ak Ly SETSa^’W. O-NnaUll S. Ct 1127, 1133 (1991) ^ ^ "1"^

•
Dotad that tfaa Kaoa V. ataodanl appbaa to ‘dtritongaa lat^ ooniictaihniiiiaMionandafananMS aflbrta but at itt nagotiadon activitiaa aa waD. (quoting -------- Wotaa v. Back, 4S7 U.S. 735. 743 (1988)); Hinna v. AnchorMotor Fraa^ Inc., 424 U.S. 354, 568^ (1976).in Foea “wa aooap<ad] tha jwjpoaition that a unm may notaibiB^a maritotioua piofvanoa or prooaaa it in a parfimrtory fuiaai. • • • ■»* " nding that tha tmian had not bnachad ua duty of fiiir iu|aiiiiiit^nn m mX praaanmSTS,  tbi av^ticnanployaa ’iof  cnaatha  to thamaontr lart  inrtap  wbehof the  tha gnavmoaunion  hadjeo^ handlad the

ghevnoa in ita aariitr Aagoa.(quoting Van v. Sipaa, 386 U.S. at 191).
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In the context of the ADA, this judicially imposed obligation” 
means that a union may not azbitnhly punue the lij^ of a disabled 
member in a manner that ignores the interests of nondiaabled members. 
Likewise, the union may not discrimiDate against a member with a 
disability merely because other members are antagonistic to that 
individual Presumably, if a union’s actions ate fiur, impartial and taken 
in good fiuth, relative^ wide disctetion will be given to its ADA-related 
efforts.”

The NLRB General Counsel’s Memorandum asserts that the NLRB 
plans to analyze employees’ unfair labor practice charges that implicate 
the ADA by using *1raditional principles’* governing die duty of fair 
representation.” Any union fix^ed with a member’s demand for an

* Steak V. LoukvOk k NMhviQe R.R., 323 U.S. 192, 198 (1944). Hm Seek Coat 
held that te R«hn^ Leba Act "Btpriiiii the ani of Cae^fm to anpoee ca te 
bigMoiDg repraeiBtaDve of e call a e daiB of enployoa the day to euaiae fiaiy the 
powa confened upai it in bdielf of aU thoa far whan it acto. witea hoabk

Id. A 202-03. Subaaquot caaa taawa defined ttw day as 
a fedanl light aid have traSad a branch of fiw ^ an tnte Uba pisetioo ova 
which fadanl ooata hive jaiadictiaL Sm Hanpbray v. Moaaa, 37S U.S. 333,343 (1964) 
CTrpna ■gtM* is aw aiaing onda } 301 of the Lhba Mawganat Rdaiaaa Aa aid
is a caaa oantnUed by fiadanl kw---- '^tteaUo Fad Maa Co. v. Huffinan, 343 U.S.
330, 337 (1933) (Tha the ashaity of baMuninn tsHaeasaivaa. howwa, is najams taiaaeasaivaa.
abaohna is in 5taala v. Loidtvtile k NJL Co-----m crenaainn with
oanpatabk proviaiana of fiw Railw^ Act”); TawtoU v. Biothamood of Looamaiva 
Foanan * P«gi-nw., 323 U.S. 210, 213 (1944) CTUha aaaartad by 
wtudi is derived fian the day impoaad by the Railway Laba Aa ... aaa 
lepiaeaBarivn, is a kdaai ag|s . •. • Hw cue is tharafim caw ariang aiikr a kw 
ngulany ooanmans of whkh the fadanl ooata an giva jaiadiainn . ■ -1; Syne 
V. OU Woahan fan’l Unkn, Local No. 23, 330 U.S. 892 (1933) (itilhig tha onpioyoa’ 
rffiiawy nfwwiwaiiwLjMP^iiwiig apswiwa pTOviaican ocnoannig ssoiaBity dwt Iwd boai
.. .... . III lij laiiiai inaiiaiaiiaii iia wasbnaed qpon bteach ofocskaa anddidnainvolva
tha NLRA a any fadanl kw).

" Atr Urn POelt jUt'M, HtUll S. CL a 1130 CIA) wnai’aaaiana aa abihay 
onlyilinligkoffiw&aiBlaalkgallaBdscaye a the thna of tha nnian’a actions, tha 
anon’s bdwwia ia ao fir oaaida a ‘wide nngB of nwanawblawaa* ... aa to be 
imtionaL'O. Ttei imgiipiMw is na to chama a anon widt bnach of ito
duty of Bar iiiiaiiaiaitaiia At Unilad Staalworian of Amarion, AFLCIOCLC v. 
Rawaa. 493 U.S. 362, 372-73 (1990) (aaring tha "man naghgawa, aval m the
«T*Tanant rtf a rtrlltTlin Iwigaining igreaman, would not atato a daim for bnach of 
tbs day of kir npnaaaatioaL*^

“ NZJW Gnmal Comutl't hitmonmdm, aigwa noto 17, a *4. Hw NLRB haa 
iaauad two nilingi on reqnoau fcr advice in aifitir labor pnclioo chargaa involving a 
anon’s opposition to a propoaed anmmmndarion aida ADA ahwa waanca of. the 
Gawnl Coawal’a ManoiaidBn. The finl. Local 876, Uidtod Food and Commtrcid 
Workan (TV i&ogar Compaiv). Caaa 7-CB-9518 (Jaw 23, 1993) (on fik with tha
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accommodatioii under the ADA that would impnir the of other
memben in the unit is placed in a difficult, though not m impo^le,
position. The. best way to •‘accommodate” die competing and conflicting
interests involved is to insure that full communication exists at all points in
the ADA dialogue process, so that the union can pb^r a constructive role in
suggesting ahemadve accommodations while limiting adverse effects on the
interests of the other workers. Resolving ADA issues in ways that are in
haimony with collective bargaining rights and that result in soludons that will
have the sqipott of all members of the collective bargaining unit enables all
employees to receive the maximum protection of both the ADA and the
NLRA collective bargaining process.

In order for a union to cany out its fitir representation duties, the NLRA
ensures that the union will be able to elicit iiifotmation from, and insist on
dialogue widi, die employer whenever terms and conditions of employment
are at issue.” Without these cnidal communications, the unitm cannot fulfill
its obligations to the workers it represents, including those workers with
rfiMihilitiai

n. The Areas of Potential Q^nfuct Between the ADA
AND Labor-Management Relations Statutes

Hiring and personnel practices which discriminate against qualified
individuals widi mental or physical disabilities ate unhwfiiL” Employ-

nafaDr) involvad i inicn't nfoal to to the trmsfo of m cmployM wffaring bom 
a puie diaonlar bnomiit it would violate awliactual maiarty {nviiiona. Tha
Bowd that than waa no evicknee that tha unicai’a actitwi waa mclivilod by
/tiarrimtnwiow (jr that it hid taluD a diffanot pneitOTi in tha caaa of onnhaablad 
amployMa aaddng aaaaftn, or that it had acted ■biuahly. Than waa avidam that tha 
tsuoahad^raad toaariiar aeocanuodationa pnpoaali which would aot have violaMd tfaa 
oaattact,bwthBaaiploynbadnjaaadthooainiraacfaaa. Thanifan, tha Boanl candadad 
that *Tfaa Uukn hM a niaannahh baaia to deckk that auhoidinaHiig (tha 
aoipkoyoa's] intenati to the aSenata of othar out mamben, aa nquind by tha < 
■enionty. waa pnfinhk." U. at S.

Tlw aaoood niiii«. Loe^ 125, IMudAko Workm (Mm Dttn CkJ. Caaa IMS- 
3323. 1993 WL 321783 (NJJLB.O.C.) (July 29,1993), alao dtniiaad achaqa allagiBg 
that tfaa UnaoD'a fialun to punue a griavnoe chalknging a uaStaflually MgotiMd 
«tnniriwg pdky. The Boanl fbmd no avidenoa that tha Uniou’i actina waa aMmy or 
mouvalad by diacriniiiiatinn agaoat the amployee't asthma oonditiaii, nlyng upoD 
tnahtianal protactii^ oonduct withm a "wide nage of naaonabkasaa,” U. at
•3 (dtii« Ford Motor ConpoBy v. Huffinan, 343 U.S. 330, 338 (1933) aod Airiuit Pilota
Aaa'n, IWlv. O’Neill. 499 U.S. 63 (1991).

” Daooit Co. V. NLRB. 440 U.S. 301, 302 (1978) (dedai^ that the <hay
to ooDactivuly a duty to provide nlavm inlhnnahim naadad by tha
imioB to enable it to ongntiwa); 29 U.S.C. $ 138(d).

“ 42 U5.C. § 12112(a); abo id. i 12102(2) (defimiig the tana “diaobility-).
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en rniat ‘‘reasonable” efforts to accommodate such disabled
workers so they can perform the “essential functions” of a position 
unless doing so would constitute an “undue hardship.”** Required 
nr/».ntnTnfvfatintM may involve changes in job structure, work procedures, 
or workplace environment that will enable disabled employee to eryoy 
the M»Tne work (^ipottunities that ate available to nondiaabled employ­
ees.” While each potentiaUy “reasonable” accommodation will vary 
according to die employee’s individual circumstances and the nature of 
the work, virtually every proposed accommodation will effect smne 

in the worl^ colons for the disabled employee and often for 

other employees as welL

A. Proposed Accommodations Affecting Terms and Conditions of 
Employment Within the Bargaining Unit

The NLRA imposes vpoo employen a duty to bargain widi the union 
over “wages, houn and other terms and conditions of employmenL”” 
This duty is the crucial component of die collective bargaining relation­
ship. Collective bargaining assumes an ongoing, cooperative reladooship 
and is premised upon a good fiiith willingness to teach agreement <» 
employment matters.*’ Section 8(aX5) of the NLRA requites an employ­
er to notify the union of any proposed “material, suhstartial or signifi- 
canf ’ changes in working conditions and to bargain with the union over 
s^irh proposals.** Failure to do so constitutes a refusal to bargain and a

** 42 U.S.C. ( 12112(bX5XA).
“ Id. § 12111(9).
” Thu is Ml finh in i 8(d) of the NLRA. 29 U5.C. § 158(d) (1988).

Wtinn 9(a) also dataMtis “laua of pay, wagn, hows of wnployiiMa, or odur 
nn»M4itii»i« of amptoynuBf ss nuaduay bargaining snbjarts 29 U.S.C. 1159(a) (1988). 
In NLRB V. Wooww Div. of Borg-Wunsr Oap.. 356 U.S. 342, 349 (1958), ths Court 

that I 8(d) ual ( 8(aX5), 29 U.S.C. { 158(aX5), wwa to ba laad togadur to 
t nuHidrti^ obbgatiaa whanavar wagM, hows, or cowlitifs of

a^oyiMW wan al iauM. Ths Court also noopunad a araa of’^nniaaiva” bargsinnig
aUbjacts, aboW rdwh Du partias ware “fiaa to bargain or not bargain, ad to agrea or not
to «w.“ rooatir, 356 US. at 349.

” rnu NLRA] doa at require that the partiea agree; bw it doa recpnre Ifart 
guy negoaiale in good finlh wi/M tht Waw of nachitig a qgreaaiaW IfpouUdej 
■^maadiaewaea with the rapnaauiiva ofaaployeaa, widi a flnad raaoNe
a the part of the amployar not to amar into ay agreaaas wilh tbaa, avaa
to mrttan a to wlah dua isadiiaffWBMa, doa not ailiafy iu pnwiaiflM. 

NLRB V. Highlad Pwk Mlg. Co. 110 FJd 632, 637 (4lh Cir. 1940) (aaphais added).
■ NLRB Gttm^ Coawa/'r Mmonmdmn, note 17, rt *2 (c^ ’

259 N.LR.B. 37, 48-49 (1981)).
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violation of the NLRA, legatdleas of the employer^ good frith.* ^'henever
proposed changes will “vitally afiect*’ the tenns and conditions of the
employee^ employment within the bargaining unit, these changes must be
presented to the union for n^odation.* Normally, the courts will defer to
the judgment of the National Labor Relations Board in detennining if a
statutory duty to bargain exists.** Bargaining history and current industrial
practices ate among the areas ameiniTeri in determining this du^.**

When a statutory duty to bargain exists, an employer cannot make any
changes in the tenrm and conditions of employment that would constitute
labor contract “modifications” widiout the consent of the unitm.** Failure to
obtain die unionb consent to such changes violates section 8(d) of the
NLRA.** The NLRB QenetalCounselb Memorandum soundly reafiBrms the
employer^ duty to bargain widi the union ndien proposing ADA aocotmnoda*
dons that would e£bct at^ change in working conditions:

p]f in iwipinyguBilateraUy implements a'Yeamnahle accnmmndaiinn" for
a diaabled employee or otherwise shea its employmeia practioes » as to
change wages, hours or other working oooditiaos. its action may give rise
to a Section 8(aX5) charge.**

Thus, arty “change that is inconsisteat widi an established employment
practice such « a seniority system, defined job classifications or a disability

» Stt NLRB V. Katz, 369 U.S. 736, 743 (1962). “A rafhnl to negatiM m/atf m 
to my nbjoct which it withm | 8(d), md aboat which tha mian Maks to 
violtoM i 8(tX5) thou^ tfas anployw fam svwy dam tonach wilhths wbob
^XB m ovw-dl mOaclivs a^wBim md amaaddy md m ill good ttth bwsHBS to thw
mairid.

“ AUiwl Om. Jk Alkali Worims of Asa. Looil UoioB No. 1V. KBtegh Fha* 
GIms Co., 404 UB. 137, 179 (1971) (affimiiBg the Sedh Cinsat'eievwiil of the NLRB's 
)K>lding dm ■ m saaptoys’s laiil—il modifiweinn of nthed aptoyees’
ratirBimt bmsfito, which—mskniwil hythebwgeaaeg oMig^im, conhi&aw mate 
Isbcr pnctioe).

“ SMFwd Motor Co. v.NUlB, 441 UB. 488, 501 (1979) HAls far the ■gian— 
thhm-pl— liodpnoee mda—i— — too tiivisl to qualify Moundekiy nfaje—, tha 
Board baa a oo—y view, and wa bam ao baha far rqaiziiig O.

• Id. m 499-500 (1979).
“ Kmt, 369 UB. « 743; AlUai Cham., 404 U.S. to 179.
“ NLRB Gcwwwf Qm—rridMMrmd—, jupm noto 17, at *1 (TNlaifaw party Biy 

■bar tuia ai rmmaiHimm ... B fas spMB— wifaow fas ocaa— of the ofaw paty.
M<wov«. MOticB 8(d) owcilkslly ■Acd—paniM to.. . lafaM to'diie—cr ifam to
miy mnihfir—to’ dwag faa to— of the on—art *0.
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plan would more likely be a change in Section 8(d) temu and conditioas” 
of employment^

There are a few accommodatioiia which are not generally thougb to 
constitute a change in working conditiona. These *iion-
substantial” changes involve an employer’s expenditure of funds to make 
rnmnr additions to, or aherations oi work space or equipment in order to 
enable the indivtdual to perform the essential fimctums of die
position.*' Specific examples provided by the NLRB General Counsel 
include posting notices in braille and pmting a desk on blocks.**

Ahhou^ such purely physical, individual accommodations may have 
little to no effect ig>on the ri^ of die other workers or vpoa general 
working condidoiM within the bargaining unit, they do afito the terms 
and of employment of the worker with a disability. Thus, the
iifiion should still be included in discussions about such i«oposed 
iifivwtiinnAirinnit in otder to ensure that the employee’s rights are 
protected and to reduce the chance for conflict Such ongoing dialogue 
best serves the purposes of both the NLRA and the ADA.

Moreover, individualized negotiations between the employer and an 
individual employee over even minor changes that involve a mandatory 
bargaining subject require negotiation with die union and are precluded 
by section 9(a) of the NLRA.** Thus, even if the proposed accommodar 
don does not affect other members’ interests, the union should be allowed 
the opportunity to patticqMte in the discussion in otder to reduce any 
possible conflicts which may otherwise arise.** In particular, paiticipa-

- At *2.
*’At
• A « “rimfmtilB aooaannoduicB" would violwe Sartwi 8(aX5) only
ifitaffocts ■iilWBiil or agiifkart" cfanga inworidiig wartilinM.
AecoanBodMoM inch ai piSliiig « dak on bkida, providing • nop, iddiag 
fanitte or providing ai iulapnur, wliicfa allw dinUid anpInyMi to
pofbon dw «• job ino finfakm ditbraS dan odar anphyoro, gaandly 
wouldixitbocha«a atanaadoondiina ofanploynMS. In dia can a 
anployw would hevu to day to hagiin ova da mplanasaiai of nah

• Ai a *3 (An anploya aid anploya a« asfaaciad to i^na griovaaa *Va ally
‘a la« a da a^iadiaa is na wiifa da tana of t ooUWiliiii bamming

... (aidl da baguning npnaoativo ha ban giva <watiMiity to bo paias 
to such o4uanas.”0 (qnaing i 9(s) of da NLRA).

* Ha baafito of Ibis cnaioa qipnacfa ao 
amloymaS alortiwi pwcas Tho ADA, of count 
a woU a «istii« anployoa. 42 U.S.C. i 12112(s) (Sigip. DI1991). Widida aaptiai 
ofdahoinglallaas, wtandapoolofproipoctivo anployoa ao shady in da aha.
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tion by the union may help to ensure that the accommodation is adequate 
while not placing an undue burden on other workers.

B. "Direct Dealing" Between the Employer and the Disabled Employee

The EEOC Regulations interpreting the ADA describe tibe accommo­
dations process as an ongoing “interactive’' dialogue between the 
employer and a disabled worker that is aimed at develq>ipg alternative 
ways (“reasonable accommodations’’) for that employee to perform the 
essential functions of a particular job without causing undue hardsh^ for 
the employer.^' In a unionized workplace, such a worker-employer 
dialogue is not permitted unless the collective bargaining representative 
has declined the oppommity to participate in the process, liie rationale 
is simple-if an enqtloyer were free to make “special deals” with 
individual enq>loyees, the collective bargaining process would quickly be 
undermined.

Direct dealings between an employer and a represented employee are 
subject to both the NLRA and the applicable collective hargaming 
agreement Thus, an employer who deals directly widi a represented 
employee about terms and conditions of employment violates sections 
8(a)(5) and 9(a) of the NLRA.” Moreover, an employer cannot reach 
an agreement with an individual enq>loyee diat would mult in a violation 
of the terms of an existing collective bargaining agreement There is im 
reason to treat the ADA’spassage as requiting a different rule, and diete 
are many reasons not to do so.” Thus, the employer needs to deal with

an omploycr’i duty to with the over md oonditiaDt of enploynml
is fiff more limited tsdsan woukl-be employees ve involved. However, if tfae selectian 
process iochides a propoeed ■ooranmndatinn wfaiefa would **impact oo memban of the 
bargaioing unit,” fiubm to bargain with the union about it may lead to a { 8(aX5) 
violatian. See id. A * A nJi.

” EEOC legulatiana cnoouraas tfae employer to ”iniliate ta mfiemal. intmettve 
process with the qualified individual widi a disability m need of tfae aoocmmodalian. Tins 
process should idimtify tfasprsdse Hmitatinns resutlmg from tfae disability and potential 
reasonable that could overcome frioae Imutationa." 29 C.F.R. {
1630.2(cX3) (1992).

** htLKB General Cowud's Memorandum, lupra note 17, at *3; tee, e.g., Medo 
Photo Supply Carp. v. NLRB, 321 U.S. 678, 683-84 (1944) (agreeing with the NLRB that 
Medo Photo violated tfae eeeentisl principles of collective bargaining and engaged in 
unfair labor pnetioes by negotiating dire^ with the employees nd diaiegaiding frw 
bargaining repnsentative); Staufaad Fittings Co. v. NLRB, 845 F.2d 1311, 1319 (Stfa Cir. 
1988) (”Stamlard Fittings has un&ir labor practioes in refnemg to bargain widi
die union and in qipealing doeetty to its wodeers.”).

” An mhvidual employee negotiating on her own may not poeeeee the fioouliarity
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the employee through his union when searching for a reasonable 
accommodation might impact on the terms and the conditions of 
employment Otherwise, any “dialogue” about matters covered by the 
ADA that the employee’s collective bargaining representative
will run afoul of the NLRA.“ The NLRB General Counsel’s Memoran­
dum acknowledges the importance of union involvement: “[A]n employer 
that arranges a reasonable accommodation with an employee which would 
change working conditions without negotiating with the affected union 
may be liable for ‘direct dealing’ with the employee” in violation of the 
NLRA.”

Involving the union in the accommodations discussion can significant­
ly increase the likelihood that the selected accommodation wiU be the 
most reasonable under the circumstances. Union involvement neither 
prevents nor discourages the employee from active participotion in the 
dialogue. Indeed, the employee seeking an accommodation should be 
involved as well However, the assistance and involvement of a collective 
bargaining agent empowered to act on the employee’s behalf will likely 
increase the significance of the accotnmodations request in the eyes of die 
enqiloyer and place additional pressure on the employer to find the most 
reasonable sohitiorL^ To facilitate the union’s paiticqwtion in the 
accommodations discussion, unions and enqiloyers might establish joint 
task forces or committees that focus specific^ on ADA issues and 
routinely discuss frets and likely so^ons whenever an employee 
requests an accommodation. Such committees would quickly d^lop

with the Kurgaininfl out OT tliB kncwMgB of psK giievnoM or lenlanena «4iicfa migtat 
apply to ^ Kynminndatinn bang nquaaiod. TIm indhridoal do« not havo the lama 
ainfaaity to requeat relevnt mftamalkin from the onployv to aid in nadmg agraonieai 
and ifif the to aaak NLRB anforoamanr of euch raquaau. NLRB Gtiteral
Coimsel's MemoranAan, stqm nota 17, at *3.

** Than ia a body of pnoedent eatahliihing d>at an anployar cnaa
exclude the nni<» fion ocoferaKee ngarding employee grievances and complaints. See, 
e.g„ Caibonex Coal Co., 262 N.LR.B. 1306, 1313 (1982) (holding that chnging horn 
pursuant to an anpioyae nquaat withoin giving the taiion notica or m mvitadoo to 
bargain violatea die NUtA).

** Id. A *3; <f. NLRB v. American Co. of Tex., 351 F.2d 74 (5th Ch. 1965) 
(afStming die NLRB’sraling that the employa violatad the NLRA by fiuling to bargain 
tmA iMirmj Unilateral changes.).

" As noted in the Ooieml Counsel’s Memorandum and the EEOC Reguladoas, the 
ADA does not nquin aeiection of the *n>esr aooommodatian, only one wfaiefa is 
reasonable. NLRB Gtnend Cemtd 'i Memorandum, mpra note 17, at *5 n.17; see also 
29 C.F.R. { 1630.9 (1992) (an employa must make a naaonabk aooommodatian unlaas 
die accommodation cnataa undue hardship); 29 C.F.R 9 1630(o) (1992) (defining the 
tenn ‘Yeasonable aocommodation’’ and providing examples).
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“expatne” in evnharing and leconunending
and in searching for the solution that would have the lent disngitive
impact on other contractual ri^ds or g«i«Hfi£ workplace
Furthermore, the establisfameiit of such committees would to
all workers a firm commitment by managemens m*h the ™i«ii to make
the needs of worken with disabilities a paramouitt concern in die
workplace.

C. Proposed Accommodadotis Adversely Affectitig the Rights of Other
Bargaming Unit Members

The moat difBcult conflict between obligatkms and rigltta
by the ADA and the NLRA will occur where a proposed
has consequences for the rights of the other bar^ining unit membeia.
Proposed accommodations which may affect ri^ giwffffitffd by an
existing collective bargaining agreement can take several forms.’’ There
is no question that the NLRA requites that such accrenmodations be the
subject of discussions with the union.” If the ri^ of the bargain- 
ing-unit enqiloyees will be adversely affected, the union agree to
such a proposal without violating its duty of foir tepresemation to those
worken under the NLRA.

1. The Role of Seniority

Traditioiial collective bargaining agreemenls provide that senionty
rights tasty determine, or play a signifkard role in an
employee’s eligibility fm partied jobs, M«gnmeie« Tin^AiUy
and promotions. Arty {mposal to accommodne a dwAliid employee by
providing a job or bmfit tint would normally go to the senior
empipyw will likely infrii^ tgwn ri^ds guaranteed by the collective
bargahung coidiact to another member of the bargaming

^ _______IhtADAbw an oot limilMl >6 {Mtt-Uaw or modifiad wok

of <
lha proviaiua of qoattfiad n«kn or iMaapnlwa. red ote

fir iadividaita with diartilitiaa" 29 CJJL | I«30J(oX2Xii).
29 UACI isa(d) CTbr dn papoaaa of tUa aachoo, tobwpn ooOicdnly

of dM onaal oUiaiiiaB of toa anptoyv and toa .f—«i- of te
to man to naaoaaUa tnaw aid oonfir at food ftilh wiA Mpaolto

horn, and odiar taou ad onnditina of aatybynad. ...").
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Seniority rights ate some of the most historically significant rights 
eqoyed by union-re{>resented employees because they often guarantee job 
security.. Seniority rights provide a crucial protection in the fiKe of 
-‘downsiziiig'* or plant closings by ensuring that an employee is protected 
against layoff or is permitted to transfer to another position or location 
rather thu face unemploymenL In addition, seniority ri^tts offer a 
neutral, predictable vehicle for making employment decisions when 
competing needs or interests are involved. A seniority system provides all 
employees, including employees wrfti disabilities, with important 
protections from management’s fttvoritism, bias or arbinanness on matters 
such as promotions, assignments, or other opportunities. Because seniority 
protections play such a central rote, acconunodatkms that threaten or 
impair seniority rights could disrupt the entire collective bargaining 
retetionshq). Additionally, pitttDg worker against worker fiiils to promote 
the goals of the ADA or serve the needs of die employees that ^ ADA 

was intended to protect

2. Areas of Friction

The most likely areas of conflict between ADA compliance obliga­
tions and the ri^ established by the collective bar^iining process 

concern the following ADA-endorsed accommodations. First, the 
employer could assign the disabled worker to a '^vacant” position to 
which mote senior employees would have bidding ri^tfs or to which 
employees on l^ff status would have recaU rights.* Second, the 
employer could create a **new” ot “restructuretT position without 
bargaining with the union about duties, performance standards, benefits, 
or similar matters.* Third, the employer could offer die disabled worker

• Hiu aooomnudaiioB is diicwiiifl in tlw Houss Rspoit on Ifat ADA, which aa*M 
tfaitaianpkiyw casooonmiodtfs tdisablsd onployM ifaioiigh iwMiaBiiHS totvacam 
[witinw bin nood not •^nmp" aolfaar onployM from ifan job to cram a vacancy. HA 
Ret. No. 485. pL 1. ttpru oatt 3, m 63.

* Job laaBucamg wmdiacuaaed aamaivaly by C0090W m a maano of providing 
Stt S. Rep. No. 116. lOlsi Cong., 1st Saaa. 31 (1989)

(Sanma on Labor and Human ReaouoM) (dafining job laanumniog m
*Uiodiiying a job ao that a parson with a diiability can pofcnn tba aaaonial ftmokaia of 
tfas pomboo"); HJL REP. No. 485, pL 2, siqm mm 3, at 62 (man of job laatnictiaang 

“einninadiig noaaaaaatial elamons oftfaa job; rodalagatiiig 
—«» with mother onployoe; aid tadeeigning prooadom for 
maaO- Previously, amployaa had iwf baoi requirsd to craato "BOtT poafttona m a 
■nwrMWMwheinw mdar tte Rahabihtaba Act of 1973, 29 C.FA { 1613.701-709 (1992X 
whkfa apphM to fedanl igariaa ad definM a “qoalifiad hartifagyad pana** m cm
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a diffeient position with, for example, more favorable bouts, schediles,
or duty assignments that would nonnally be open to bukling ba^
upon seniority status.** Finally, the employer could reassi^ job drties
to other baipining-unit employees in a way that would increase their
workload or otherwise effect a substantial change in their working
conditions.*’

In addressing potential conflicts between proposed accommodations
and collective bargaining agreement provisions under the
Rehabilitation Act of 1973, the courts generally ruled that modification
of contTwri provisions was not required if the provisions were the result
of a bona fide seniority system.** It is unclear, however, whether the
ADA contemplates similar deference, particularly since the ADA provides
as examples of accommodations types of accommodations governed by
traditional seniority criteria.**

wilh«wiltoiawMooi*W ■rmmnvvkhnn. pwfam tfa< iwmitiil fiaictiflni of 
tfaa job. 29 C.F.R. t 1613.702(0. "nn*. tto of tho dtlMta wifl fix» on wh« • 

job beooBMS »-W portion. ...
“ An nnployw i> not nquirrt to pnmoia a OBiployoe irto a vaal po«MP- 

S. REP. NO. 116, now 60. it 31-32 CTBlnnipmg aodnr aiploya ort of t po^
tocMtotvaaBy i* not H.R. RP. No. 4S5. pL 2. note 3. 63.

• Srt HJL Rbp. No. 485. pt 2, siqn not* 3. M 62 (duama% ymam
to iob artuding oliminaDg nmmwrtiil uagmali. irtBtogrtng tu^
aojjai^MMnnaliwilhothwaiptoyaaadrrtaiffiingjobprocnhna); ste aUo
CmtyZcmim, 623 F. Sm (D- ^ ***
Act of 1973 doa not nqnin job nanywaa). An avaKrt ttrt ADA dom not 
—^ job ■—wiD not aoooad becaa tho Mrta* ipodfially uggeai 

■art m a oxaiplo of ■ rauonibk aoonnnodrton.
• Thao dairtM involvrt propoad irtgaiali 10 li#B <tey job* or ottar portwoi* IlMa dainoa mvolva prapoaa .............. .. ,--------

tha th. ooUatia bstgrtagMBiaiiy. Sa. Crta v. Tiaii. 822 FJd 463 (4thCn. 1987) (laovamg ttrt shghi
(hay —ifMO woohl conflict with bona flJt MBiority pwvirtai laaving

1985) (job latraetnring); stiM v. Tiah, 870 FJd 786. 789-80 (la Cir. 1989) (nangn-

torn “vnda haUnp,” tatasi finm ihn Rrtsbiblrton Act. 29 
U.S.C. j 794 (1988). to define t defena to the ADA-|iaeonrtle i««vmnnd^ ^ 
42 UAC. 9 12112(bX5XA). Hio concept of ‘^«llhle hadrtip" m

Acthabea givatngnificaaly bRMder iaeipneacn tha, faaaiple,
h, na in Title Vn, 42 U.S.C. } 2000e-2 (1988), to d^ . 
thill—1 to ""“V* a a niigione growidi Sm, ag,, Tiae Wend
▼. Hanhecn. 432 U.S. 63. 84 (1977) (holdnig that a aeploya wa not required to 

Jewiih aiploya by giving hnnSaaliy oH; becaa dwamoatha
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Ahfaougfa the House and Senate committee reports suggest that the 
terms of collective bargaining agreements are *^levant” to the deteimina- 
tien of whether an accommodaticm is ‘*reasonable/*" Congress did not 
address this issue directly. Instead, the reports suggest that employers and 
unions agree to the ADA “override” language, which would vest the 
employer with the discretion to “take all actions necessary” to comply 
with die ADA.** This simplistic proposal, however, would be a poor and 
problem-ridden sidistitute for an ongoing dialogue between all of the 
parties affected by an ADA accommodation request

D. The Duty to Provide Infi>rmation versus die ADA’s “Cor^identiality ’’ 
Provisions

The ADA has various confidentiality provisions that could create 
potential conflicts with the ri^ guarant^ by die NLRA. For example, 
as the bargaining rqiresentadve, a union is entitled to all “relevant” 
information that inqiacts on its bargaining duties.*^ Such information is 
deemed to be an essential part of the collective bargaining process.** 
The ADA, however, prohibits an employer fimn releasing medical 
information concerning an employee’s di^ility to anyone outside a very

• "da itiiwmiM ooaO- Consriaa aparifiraPy mad that "odna hanUi^ in tfaa ADA is 
imaadsd tooanvay aagniScam, as oppoasd to a da mininiiB or inaigiiificBt.oblisnbaa 
on tfae pan of am^oyan.” HJL Rar. No. 485, pt 3, stfra nols 3, Ut 40.

* HJL Rff. No. 485, pc 2. iismi mMs 3. n 63.
•/dL
** Faihas to finidi andi to ths nion is an mfinr labor piaciios witfam

tbs of tfaa Nabonal Labor Rabliam Act J 8(a), 29 U.S£. { 158(aX5) (1947) (~It
ihaQbaainfiBr Uborpncboo far nanpkiyar .. .(5) tonfnaa to bagain ooUacdvaly 
with tbi lataaaaiSdii as of his amplnyaaa Sar NLRB v. Traitt Co., 351 U.S.
149,153 (1956) (stobng dial an^loyaia haws nobhaaiiao to dnith ralavaoi infrniiaiinB 
to a 1BHB dm^ aliatt nagortatioBa); NLRB v. Acma hidns. Co., 385 U.S. 432, 436 
(1967) (n)iB« obbsakB to fhoiah aftfinaiinB oxtsttk past oaomt nsgitialioBis to all 
"labor-manapBianl raladaaa dang the tom of an agrsamaaO*

* Set NLRB v. Whitm Machhto Worio, 217 F.2d 593, 594 (4lh Ck. 1954), etrt 
iaiad, 349 UB. 905 (1955) (noting uniatis canaot raprws oapfaysas affactivaly 
wilboat mthHiuaiti that ia liaraMaiy to tba proper duchatga of tba dubsa of the 
bayuning agaO. If tbs amploya’a refuaal to pni^ infhnnalwii prevatoa the nniati 
fiom being abls to rspraaam itameaibata, tbaamploya iaprsvaodag thsopanaiaa of tbs 
ooOMdvn bagaini^ pnosao. St* NLRB v. Acme Indnn. Co., 385 U.S. 43^ 435-36 
(1967) (hoUBg tha an anploya has a ganaal obligadon to provide niavad inftnnainii 
thaisnaaifadbyabavaiiBvnpcaaetdaiva). Ba ms Dainit Edaon Co. v. NLRB, 440 
U.S. 301, 317-20 (1979) (aMii« tba a anoa'a nqim far nlavam rnfaniabai doa not 
ahrayi pradnminaa ova odar lagdinuas imarasu).
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ImutodJ^ to know** gnM)» Such infannitkm mm be
m^regRtedfi^ Alit^irteipiewion ofto
^ a umon to effectively cany out ill function of piocening grie-

IS a violation of a coittiactual nondiacriininatiao nianffy
An ^byer*! lefbal to provide the infonnatkm to the union

hampers the union’s ability to pursue the grievance nrocm and
violates the NLRA. In considering this issue, the NLRB Gei^c««luded that the NL^i^balam^u."
^oiraon against an employer’s "legitimate chum” of caifidemiality ”

a™. u, b«pin o« n««. «,
“ restriction on the release of medical or other

information, several
ttebahmc^^ the competing demands of s«^^
P^y^ghls: (1) an^loyee may afiBrmatively "waive” her privacy
nghls and consent to the release of confidemial (fata; (2) such a w^
may be miplied whenever an employee has placed her medical conditioii

* » CFA ! ®

’* MJM Gtmraf ComuTt Mm
AL Hw Bowd alTMdy now 17, m *3.

^ UA 301, 314-20 (1979) (hott« ||« .

liilfawiihaiaiBnl-n»h»l»«»H,.—i_______ ________.

i«riu2rNri4^ wjS
* Mlg Co.X 711 FJd 348. 35V63 (D.C. Or. 1983) (aoliw ite «
rnnu b. nnick bMn tin om ofSowheMut M T«L Co. v. NLRB, 607 FJd 470, 474-76 (5dTS!w) (Miw tliw

a lukki cat waivo imi|te a> ralevas mtiiiiii... itafan
batwopped ban praMasog a alltBKi violaia wfaa On
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at issue in challenging some action or omission by the employer, and (3) 
the union representative may agree to limited confidentiality restrictions 
on the use of the information released in order to assure that it can pursue 
its statutory obligations, while at the same time svoiding unnecessary 
disclosure.”

The EEOC’s Technical Assistance Manual has specifically noted that 
the ADA’s limitatioiis on die release of confidential information do not 
apply in circumstances where “other” federal laws “require disclosure of 
relevant medical informatiaL’’” Including the NLRA and related labor 
statutes within diis category of “other” federal laws would resuh in the 
harmonious interpretation of both statutory achemes. By allowing union 
representatives to actively participate in the accommodatioo decision, the 
employer and the disabled worker will receive the advantage of additional 
input and guidance in selecting the most reasonable accommodation. This 
participation should also significantly reduce die number of grievances, 
legal disputes and labor practice charges.

E. Determinations of ''Essential" Job Functions

Collective bargaining agreements sometimes contain negotiated job 
descriptions. To be “qualified” under the ADA, however, an employee 
with a disability need only be able to perform the “essential fimctions” 
of a position, not every function.” The requisite reasonable accommoda­
tion which must be provided is only directed to the key functions, as 
defined in the ADA, not to the ancill^ didies of the position, regardless 
of whether or not the job has traditionally involved additional duties.”

" Iho NUtB hM fadd, te cKB^^k, that iMdkal fflfiauiiaa matt ba nlMMd wlico
it it to b« wad in griewioat. Sw Howad Univ., 290 NiJLB. 1006 (1988);
LaOwdia Hoip., 260 N.LR.B. 1423 (1982). The Bead haa alao lyheld tha relaaaa of 
mbead filaa aM fika ditt have boat tha lubioct of a qacific tapkym waiva of ay 
ptiney ittaafla. Sm Jolaa-MamDe Sake Cap.. 222 NJJLB. 368, 378 (1980).

* ADA lacHracAL Assutancz Manual, noa 4, S 6J. at Vl-ll EEOC 
Regulattaa provide that oaifidasial jnny not be need for ay
papoee linaMjatar with the ADA. 29 C.F.R. « 1630.14(cX2) (1992). Sevaal aaoiia 
aubmittedoaniiMttBaotheEEOCUpropoaed RegulatkvaidqMcificany racomnanded 
the additiia of ipacific latigiiaQi racngiiTing the nghl of coOattivo baqatmng 

eivaa to aam aooaaa to luch data ‘Where it ia nemaaanf ... for papoaea oflapraaattativaa to gain at... ~ — —------------------------ —
lapnaanling memban of the collective bargaining ant, inehiding miy diaabkd anployaa 
hned by the anpkya.” Labor and Employmatt Law Sectam Report, sifn ntte 26. tt

" 42 U.S.C. « 12111(8); 29 C.F.R. { 1630J(in), (n).
'* p—i>»«t Awntiw— Be ‘iiadanuntal job dutka," “the marginal foncdcna

of dw poaitin.” 29 C.F.R. } 1630.2(n).
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Congress cautioned that the terms of applicable collective bargaining
agreements may be “relevant” to the determination of a job’s “essential
functions.”” Thus, any process to change job descriptions contained in
coUective bargaining agreements or job functions tra^onally subject to
negotiations between the union and the employer must result from
discussion and agreement between the union and employer.

Presumably, if an employer planned to evaluate or reassess its
collectively bargained job descriptions in order to determine “essential
functions” for purposes of ADA compliance, the new evaluation would
not be binding on the union unless the union agreed to any change.”
Moreover, to the extent that negotiated job descriptions have been used
to establish wages, benefits, or other terms and conditioiis of employment,
potential difficulties arise in accounting for duties or responsibilities that
have been added to the load of the nondisabled worixn in order to
accommodate the disabled employee.” As noted earlier, arqr rignififiaie
alteration of such duties would constitute a change in employment terms
and conditions, which must be bargained for with the union.

in. The “Undue Hardship” Defense

An employer is not requited to accommodate an employee if doing
so would create an “undue hardship.”* An undue hardship is defined as
“an action requiting significant difficulty or expense” when considered in
light of its overall cost, the financial resources of the employer, and the
nature of the business.'* Citing House and Senate rqports, EECX^
Regulations define an undue hardship as any action that would be

” HJL COKF. REP. NO. 596. lOIit Ca«.. 2d Sm. 58 (1990), nphmtd in 1990 
U.S.C.CAJ4.565, 567 (Mag dnt b cmployw** wntiB job deociiption, pwyvd pmr 
to adwting or aamviewiog fiar tfao job, ii avidaoo of dn aumtiil finctiaM of tfao 
job). Hw EBOC RifaMum oonam llw who wggwdoD-dwt tfai job dmnpbaa bo 
evidmoo of tbo OMBiol ftnaian. 29 C.F.R.} 1630.2(nX3Xv) (1992). njtetai
0 propoood MMnfauB tfait woold hovo craiod o pwamsitwi in bvor of the Biployw’s 
dwtmniiM«i(vt of ■■iiitiil job ftncticao H.R. Rep. No. 485, pc 3, note 3, m 33.

” Hm NLRB Gncr^ GwiMTi Memorandum, npru nola 19, « *3 citio B 
omploy’ocfaBgo in‘‘dBfiiMd job rlmifirotiont" aoBonaipte oficbago wtaichmoot 
bo tfao fokjoGt of vadtt Sactioa 8(d) of the NLRA.

* ftoblBBS may oIb nae if b evahabn ia ornitbiaad by inaaviawing individBl
ampkyoaa without mthmiing the union of the diiniiainn, poricoiariy if the anpioyar 
plan 10 uae the reanha of the navay to dianga tanna and owtiitinna of cmployinaat. At, 
e.gi, Maoiott Qxp., Bob’s Big Boy Family ReatannB Div., 264 NX.R.B. 432 (1982).

■ 42 U.S.C. § 12112(bX5XA).
" 42 U.S.C. § 1211K10XA), (B) (&gjp. ID 1991).
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**unduly costly, extensive, suhsUnrisI or disraptive or d»t would 
fundamentally alter the nature or operation of the bwineas.** The 
burden of proof clearly lies with the employer to show hankhip.

Arguably, an undue hardship exists when the provision of a 
collective bargaining agreement clash with a proposed accommodatioiL 
Congress m^licitly recognized that collectively bargaind rights may help 
in determining whedier an accommodation is reasonable or an 
**uiidue hardship.*'*’ Tfaua, the Senate Committee on Labor and Human 
Resources Report on the ADA states:

The collective bargaining agreement could be idevant.. .indctennin- 
ing whether a given accommodation is reasonable. For if a
collective bargaining agreement reserves certain jobs for employees with
a given amount d seniodty, it m^ be c»wBdewd as a in 
determining whether it is a reasonable accommodation to assign an 
employee with a disability without aenionty to that job.**

Additionally, EEOC Regulations recognize that **an employer could 
demonstrate dim a particular accommodation would be unduly (hsttgitive 
of its other employees or the functions of its business [and that] [t]he 
terms of a collective bargaining agreemeat m^ be lelevant to this 
determinatioa’**’ The EEOC’s Technical Assiatance Manual, fm exam­
ple, gives an illustzative scenario involving a wmker with a deteriorated 
^inal disc condition who seeks leassignmeat to a vacant cktical job. "If 
the collective harpmmg agreement has qiecific seniority lists and 
requirements governing each craft, it mi^ be an iwAm hankhip to 
reassign this person if others had seniority for die clerk’s job."** This 
illustiatioa continues with the recommeiidation that *1he employer should

would not be

* 29 CJJL ifp. I 1630J(p). Obvionbr, meh maw mqr be aSwsieny

” S. RBP. Na 116, iiprv note 60, u 31 
** Sw id; Mt ofae H.R. Rv. No. 483, pt 1,11^ DMi 3, U 63 (0 

but eddiag that ‘Hu [ooUective be/geiningl agrea 
deuiminuive on the tme’O.

** 29 C.FA f 1630.13(d). Con^we mdoned the Harihle qipmanh" to ooet 
■gnmenti dieciwd inNeiaoa v. Thaabwih. 367 F. Sapp. 369 (EJ>. Fb. 19S3X 
732 Fid 146 (3d Ck. 19S4X cert dmicd 469 Ul. 1188 (1983) (oompei^ the ooU of 
the pwpoeed aoonmmndarinn in thne of aevwe budpt omn wiA te naxul ooaT of 
duaminadoa); HJL Rs. No. 483, pt 3, jipra note 3, at 41 (discM« dw fleidblo 
ipprewh).

** ADA TScbmx:al Assstancs Manuau Jipra noli 4,1 3.9, U m-16.
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consult with the unicm and try to work out an accqNabk acconunoda- 
tion.”"

Congress also noted that ai^r terms of a collective bargaining
agreement that are “inconsiatent" with the obligations of the ADA «iwiM
neither affect the employer’s duty to comply with the ADA, nor be loed
to accomplish what the ADA would otherwise prohibit the employer fiom
doing." The NLRA does not protect contract terms that violate the ADA
on their five." Few collective batgainiDg agreements, however, contain
provisions that would directly discritninate agaiwa employees protected
by the ADA. Thus, the ADA*NLRA tenskm will likely arise where the
proposed accommodation conflicts with “neutraT contractual rights."

It is not likely that Congress intended to ignore or override long- 
established. ftcially neutral worker ptotections, such as seniocity rights,
by infihirihig the language concerning discriminatoty contract provisions
in the ADA. Such a conclusion is at odds with Congress' explicit
recognition that such rights must be ftctored into the *\mdue hardship’’
determination.*' Neither seniority rights nor other collectively bargained
ri^ can &irly be said to be tbe "cause" of any act which violates the
ADA. At most, the existence of such rights reciuites that the patties return
to the "drawing boarcT to consider accommodations that will be less
disruptive of existing labor and employee relarions.

An accommodation that ahers or impain seniority-based decisions
such as shift assignmems, transfers, or pmnotxmal progression can
potentially impact on every employee at a worit site or in a job gtoif).
While the ADA does not contain any ^>ecific protection for bona fide

ii ofiond "mt both tfaa anptoyv ad Hu 
r /dLHo«rav«,itiifi>Ikw«lbylfaiBili 
ADAownida proviaona mooDadiv*

" Id. lUa mogitinn ia ofland "mt both tfaa canptoyar ad ifaa oaiaB an cowad 
bytfaeADA'ar 
f^fthakfoTtoi 
Id.

" S. RSP. NO. 116, Jipra oola 60, at 31 EEOC Rag^datkaa aaplam dm "uaiUartual 
or odur anmanDatffa],'’ coHacdva ayaanana, may aot ba naad to
anbjoGt a*\|ialifiad apiilktoS oranpbyaa widiadinbility todwdiacrimiBtoiaB'* dtottha 
ADA prafaibila. 29 CJ^JL f 1630.6(a) (1992).

* HIM Otmrai CowiaaTa Mtawmdmt, aifra noto 17, to *3.
** A party would hawa no rigtat mdar dw NLRA to naito on adh—oa to 
uaiUaU tanu tfato an, on diair boa, violative of the ADA. On the odiar band, 
if dm connEt paoviakn rabed on is Deotnl on ita bee, a party mqr vgae tfato 
it ahonid be entitled to rely on ita Sertinn 8(d) light to nbn to diaenas or 
a^M to a pnpoead aooaomodtoian, inronaiiton with that pnviaian. if an

existed that would not conflict wift tha
collective

5be aiyrn 63-66 and accompanyiiig taxL
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seoionty systems, the ADA abo does not provide for any ‘*af5imttive 
action” obligatuns on the employer, such as Iming preferences or goals. 
An employer is not required to “ptefirr sppbcsBts [or employees] with 

over other lyplicaiSs [and employees] on the basis of 
disability.”** Instead, the employer simply must ensure that a disabled 
employee does not suffer job diacrimiiiation because of the disabiliiy. 
Th^ to die extent that a proposed accommodation results in preferential 
treatment for the disabled employee over the long<slabli8hed rights of 
other, nondisabled employees, such an accommodation poses an “undue 
hanUiip” and is not reqitired by the ADA.

Congress was clear that an employer could continue to establish job 
and performance standards, impose diacipline, and take any odier 
employmeat-telated actions as k)^ as the result of those actions did not 
disadvantage the disabled worker because of her disability.** Contractu* 
ally and statutorily mandatrid collective bargaining ri^is should be 

considered to be of equal impottance. In the absence of any stahMOty 
obligation to “prefer” disabled employees or applicants over olhm 
employees, seniotity rights can fiequently be demonstrated to be directly 
related to job quahficationB. As noted by die EEOC in its Interpretive 
Guidance to its rntylenacnting regulations: “[The regulations are] not 
intttmVH to the ability of covered ewritiM to and «««"*■«> a 
qualified workfiicce. EmplqyecB can continue to uae job^elated criteria to 
select employees, and can continue to hire employees who can
perform die cssmtial functions of the job.”**

Ltmgevity is a common, legitimate qmlifiration for a position and 
may, at least, bear a aignifirM* relationship to an employee’s ability to 
perfom a job. A proposed accommodation that will potentially place an 
employee with a disdnlity in a position normally held by the most senior 
emphtyecs may, in fiKt, indicate that the employee is not “qualified” for 
that j(^ due to an insafficient level of skill or experience to perform k. 
Even if senkxity were not deemed to be an “easentiar or job-related 
enterion, there is no doubt that teaching an accommodation with a 

employee by ignoring seniotity rights wiD cause a deterioration 
in co-worker relatkmah^ widi possible, corresponding, advene efiects 
<m morale, imducttvity, and efBciency.** There is no reason to risk such

* HJL RSF. No. 4SS, pt 2, oprv note 3, n 36.
■an 35-56.
■ 29 CJJL qp. f 1630.4 (”lisannwiv« Ouidmn ea Hlfa I of te 

Wsh DiMbilinM AcT).
■ EBOC RagBlniaM rqect lh* defoma of inda 

(npkym nsohi from *lMr or pnjudin’' mhar ttna tfa» nmk of thi ao
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resuhs when it is possible, tfaioiigh use of the collective
bargaining process, to negotiate an accommodation that will have the full
siqiport of co-workers and will serve the needaof the disabled employee.

That the ADA is not an “afBrmative action” statute in the twMtirtnMi
sense^ is significant when evaluating the potential conflicts between
collective bargaining ri^its and the employer’s accommodation dmy.
While employers should certainly evaluate Aeir workplaces and job
definitions wiUi a view toward ADA compliance issues, no pmtiraikw
actions need be taken in advance of the time that a disabied employee
makes known her need for a reasonable accommodation. For example,
there is no requirement that die employer “set aside” certain jobs or
groups of jobs for occupancy by workers with rfiMhiliti«» In &ct, such
an action might itself violate the ADA by resulting in the “classification”
of jobs based ipon disabilities or the “segregation” of disabled woken
into particular work areas o lines of progressioa*’

Reasonable accommodation, however, is an afiBrmative obligation
under die ADA. This obligation is situadon-specific, dKM^ in that the
accommodations should be made on an individual basis. Providing an
accommodation that is reasonable under the particular circumstances will
involve time, attentioi and probably the expenditure of funds, yet the
result of diese efforts will not necessarily be qiplicable to any other
situatioiL This individualized process underscores the need to carefully
consider every aspect of the proposed accommodatkm, includmg its
inqnct on die ri^its of other workers in the Acility. Such careful
consideration will ensure that die final decision achieves the purposes of
the ADA, including the avoidance of “undue hardsh^.”

orwfaan a*^ie8aliv« impact” on oo-wokar mania it not ralttad to the oo-wokn’ abilily 
to poffiim thair joba. 29 CJJL | 1630.15(d). Sw alto ADA TSOPnCAL 
AS3ISTANC8 Mamum, jifra noli 4. ( 3.9J, at m-lS (imtmg dm iwwiumiiig of a job 
wfakii leanllB m a’Ikoavior woddoatT fivoo-worim mqroontfitnto m ondDB tawiWiiip, 
butthatobjactna boMdan**ftal[iiig] imonmfortiMe" aroimdtfaawodawwidtailinMlily 
would not).

*■ Coa^an 29 U.S.C. | 793(a) (1988) («atn« dwt aoBneto ocmam a
; that dia party oamacting with tfaa Umiod Statoa ihall toha affimmdva 

actian to employ ad advam inamploymaat qualifiad mdividDBls wilhdinbilitiie’O wM 
29 U.S.C. ( 794 (1988) (oomaming a affinnativa actico laquiiamam). Ste Aknndar v. 

469 U.S. 287 (1985) (boldn« dm } 504 of d» Raltobiliimia Act doaa at 
a itato to guanmaa tfaa equal laauha taidw mas liadiraid banafta).

” Tha ADA piahibita limiting lagregatiiig or rlsantying a job igplieim or 
omploysa m a any dm advonaly affacta dw opportantias, or amms of aach igplirml or 
amployaa bananas of tha diaabiliiy of auch applicawt or lanplnyaa.** 42 U.S.C f 
12112(bXl).
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rv. Collective Baroainino Agreement Language

The legislative histoiy of the ADA suggests that Congress believed 
that conflicts between ADA obligations and other statutory obligations, 
such as those imposed by the NLRA, could be resolved simply by adding 
language to the contract granting the enqiloyer the right “to take all 
actions necessary to comply with [the ADA].”** Unfortunately, such an 
ADA “override” proposal fiuls to offer a solution to the conflicts which 
have been discussed above. Such aproposal could significantly the 
collective bargaining process by exacerbating, rather than resolving, 
tensions in the worfcpl^.

The NLRB Oenoal Counsel discussed this issue in the context of 
obligations that intervening law imposes on the parties to a collective 
bargaining agreement and that the employer then asserts as a defeue to 
charges that the employer has changed the terms of the collective 
bargaining agreement Noting that an employer “may argue that its 
obligaticm to comply with the ADA privileges it to act unilaterally,”** 
the General Counsel enqihasized the discretionaty nature of ADAcomph- 
ance.'** “[W]here the change in law leaves d>e employer widi some 
discretion with regard to compliance,” an employer would violate section 
8(aXS) “by unilaterally changing terms and conditions to bring itself into 
compliance” with the law.‘*‘ An examination of the case-by-caae nature 
of the ADA’s reasonable accommodation burden and the existence of the 
“undue hardship” defense clearly demonstrates dot “an employer has 
sufBcient disetetion under the ADA to warnut requiring it to afford a 
union notice and an opportunity to bargain about a proposed accommoda­
tion.”*” Each NLRB Region has been advised t^ before submitting 

any case raising an undue hardsh^ defense to the Division for Advice,

" Sm S. RSP. No. 116, Hfn now 61, at 32: ‘T.onflicU betwan provinona of ■ 
ooIlMiivo bugniag airMnitt od a oployw't (hay to pnvida iMHubla
dmoBt may ba avoidad by anaunng that agraoMBta oegotialad aftw [July 26. 1992] 
ocatam a proviaiaa pamining tba aaipkytr to taka all action iwniiiiary to oaq^ly with 
ttaia lagialalioL’'

** AfLKB Gewraf CMOua/'j Memorandum, stwn nolo 17, at *2.

ZdL at *2; Hn EEOC's Ragnlanoia alao maka clear tfas Uglily ducnboiafy natma 
of Ut aoooniiindniian procaas. See 29 C.F.R. app. { 1630.13(d) (“Whsifaar apaiticalar 
acoonmodmiaB will impoaa at adus hardaUp fer a particular cmployar iadatannined 
CD a caaa by caaa boaia. Coaeipiantly, an dur poaao an *"»*«■ hardaUp
for CBS enptoynr at a particular tima may not poaa an irndna hmdaUp for 
onployar. or avan for tfao aama oaployar at aDodiar tnna.").
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it sbould investigate wfaetber each of the defense isprewt.
That is. it sbould attempt to asoeitain all patties' positioas ***°^J^*
the proposed accommodation was the only one that would be effective
intbedicumstances and whether that accommodation posed no umtae
hardship.'”
Most coUective bargRining agreemciss already coiiiam ^hibitioiis

,«imt ducrimiiiation. including specific referencre to disabilitjr as a
category of protectioiL Even if the contract is sikni on^
diactimination laws apply to employers and unions regardless of whether
reference is made to them in a particular contract Thus, such language
is not required in order to impose an obligation on the emploj^ to
comply with the ADA. A union which agrees to vest such power^ dm
employer through the addition of unilateral ^
of “endorsm^ that employer’s actions, or feihire to ^ arid potentially
could be seen as jointly liable for the employer’s -

In addition, such override language is contrary to 
labornnanagement relations, which encourage ongoing (hacussion ^
agreemeia by the parties on issues impacting the rights of e^loiy not

KcoouiKKktim Itat suafy the euiaoiy mtiheiiieai. Snnply leljnii*
,)(«i (mnhb IMW a «t ibMittaiinei* of^

a a lepeiable &ct tha *ie«et meten of ita ”
beOToin* daabW e«* y«t“ Collecliv.
rotWkiM aah as «monty ritha e« tha ««iiapow
• poteoai vehicle for ptoteetin* thii eepotuhn* yn> of enniloyeet to

worHoicei. or ehifl their openlioia to noiHmoB
riohM become more crucial in protecting eummg union employees
the loss of their jobs. An assumption that the ADA should override

M-aS. iTTR-^ai w (It* ck. no (lieaa — -
lyMD ooBtaiMd inooIlMSiv* 1 

tel a mteny diwinuiteMy effort ev* thouih todboheldjaiBtly tobUfcrpn ifMihiHly fcr

L RKV. 702 (1980).
“• 42 U.S.C. i 12101(e).
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such lichts contained in existing collective bargaining agreements could 
significantly undercut important worker protections at a time when they 
are increasingly necessary. Effectuating ^ purposes of the ADA should 
involve all interested and knowledgeable parties. There is no sound 
reason to reduce the input and problem-sohring ability of one of the key 
players throu^ such override language.

V. Alternative DismE Resolution

The ADA"* provides that ahemative means of dispute resolution 
should be to resolve disputes arising under die Act *>nrheie
appropriate and to the extern authorized by law.”'" The statute lists 
variow Ahemative Diqiute Resolution (“ADR”) methods, including 
ineHiiirimi ^ilitatioiL &ct-finding, mmi-triah and Settlement
negotiadou.'* Elevating ADR as a statutorily endorsed ahemative to 
litigation undoubtedly reflects a growing Congresskmal concern over 
expensive and lengdiy court proceedings” Congressional encourage­
ment of fflKrh nonliti^on measures, however, should not be viewed 
either as a requirement that such measures be used, or as a “green light” 
for bypassing tradhioDal grievance and arbitration procedures contained 
in collective bargaining agreements.

Since the Siqneme Court’s decision in Giihier v. Itamuue/Johraon 
Lane Corp.^" employers have increasingly sought agreeniems fiom 
workers to arbitrate, rather dian litigate, employment discrimination 
niniitM In workplaces governed by collective bargainmg agreements, 
grievaiKe and arbhration clauses have traditionally paralleled litigation 
remedies. ADR methods have not been held to be the exclusive forum for 
redreas of diacrimination complaints, however, since the Supreme Court’s 
ruling neariy twenty years ago in Alexander v. Gardner~Denver Co.'"

** 42 U5.C. { 12211 
'••Id.

For |«*»i ths ndiar of lha wliicfa avuntiMlly bwjww 42 U.S.C. |
12212 agaid that *^ig|sa anl libgabOB ■« not ana ad tfaa Hma. Tlian tn bow way*
to adtiave tha goal* of tfaa ADA tfau libgocn od we ihonld 
ada*vii« ttaiM goala, not ooBfrootAiaa.'' 136 CONQ. RBC. H2431 (daily ad. May 17, 
1990) (emmme of Rap. OHdnwn).

111 S.CL 1647 (1991) (ittkhi^tfaattclaimbrooglStnifartiuAtiDwrrimindCT 
m Baptoymt Act of 1967 cm bo aubjactad to oonpuiaay ■Miadon).

415 U.S. 36 (1974) (holdoig thd fedanl civil liglai plaUib couU not ba 
pnchidad fiom paniB« Titla VD dam* avm thouih 4>om daom had pnvkwdy bom 
aibiuated nndw the tmu of a coUactivo btogaming
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Congress was not mandating ADR as a means of resolving ADA
claims."^ Joint conferees agreed that ADR was ‘intended to sigjple- 
ment, not su|)plant, the remedies provided by this Act”“' Thus,

any agreement to submit (hqMted issues to aibitntiaa. whetirer in tire
coniexi of a collective bargaining agreement, or in an employment
contract, does not prevent the cnmpiainMtf gom aiwAiwg hikW
other enforcement provisioas of this Act The Comminee believes that
the approach articulated by the Supreme Court inAlaaider v. Gmbier-
Denver Co.“* applies equally to the ADA and does not tntenri that tire
inclusion of Section S13 be used to preclude ri^ sal remedies that
would otherwise be available to persons with diaabilitiea'**

While Congress was preventing employers from midriiig ADR the
exclusive remedy for ADA violations, it did not address what might
happen if an employer decided to bypass existing collective iwi^pinii^
agreement grievance marhatiiwim and directly resolve an »<y!Amimvfarinn
dispute with the employee. Such an effort would certainly tun comiaty
to sections 8(aXl),'“ 8(aX5)‘” and 9(a)‘“ of the NLRA if it
permitted “direct dealing" with die rqireaented worker on terms and
conditions of etnploymenL Thus, it would be neither “appropriatb" nor
“authorized by bw" fmr ADR to stgiplant the grievance proceaa availabie
to a worker under a collective bargaining agteemenl. Should an employer
decide to set tg> a “speciar ADA claims resolution process, it must
obtain the union’s agreement and permit it to be a participaat in that
process.

Conclusion

We need not assume that diete cannot be a “reasonable accmnmoda- 
tion" between the ADA and collectively bargained employmeat contracts.

SeeSeparttfCaefermee CommlOm am ADA: Jobe Esfiamary 
Com. Rac H4SS2, H4S06 ((Uy «L July 12. 1990).

HJL R8P. NO. 4SS, pt 3. Jipra now 3, W 76.
"* 415 U5. 36 (1974).

HJL Rs. NO. 483, pt 3, npra now 3. W 76-77.
29 U.S.C. i lS8(aXl) (wnpla^ miy not inwriwo wilh impli'iyw i 

mifar iho NLRAX
29 U.S.C. § lSI(tX5) (wnployw may not nfiiM to bwgnn coOMtivaly with thn 

mprownwi^i'w of wiplnynw).
29 U.S.C. ( 159(1) (nnoB rapnMOMivw me etsimhe lepimmMivm of all 

■nplojnaaX
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There m every reason to expect unions to si^ipoft ADA-aamtaled 
accommodations and its protections of their The
reality of ipost labor settings is that workers try to help each other on the 
job. Therefore, it is unlikely that unions will oppose the providing of full 
opportunities for qualified disabled workers. lutead, they will most likely 
^tpmne fully in the effort to help such wotkea function effectively in

In &ct. union demands for significant health and safety clwtgea in the 
workplace have often met resistance from employers rehjctazt to 
funds in a sfatinidng econoiny.*** The ADA provides an avemie fiv the 
union to renew those demands on behalf of disabled individaJs, while 
actually improving die worksite conditioiH for all its membea. Mai|y 
unions already have committees in place that are knowledgeable about 
medical and other health problems affecting rqitesemed workers.™ 
Thus, the unions are in a position to jmss the neeth of disabled wockea 
and to maxhniTe the ben^ to all of their members, using the ADA to 

give added airport to these efforts.
Unions hmre also been involved in the process of devdopiiy 

accommodations under the Rehabilitation Act of 1973 since its pmaagB 
y®a*a a®®* The negotiations and grievance proccascs have 

been tmlixed to resolve issues for temporarily workers in need
of**]ighl du^ assjgnmenls or similar assistance mprotectny their joba. 
In particular cases, union rqxesematives might be willing to endorse, on 
a nm-precedential basis, specific contract modificatkna to protect or 
enhance opportunities for a disabled individuaL In other cases, ahemalive 
means can be developed, such as the purchase of equipment to assist with 
heavy lifting tasks, which achieve that result in a km budensome 
maimer. Such problem-solving approaches will enlamce the ADA’s new 
protections for disabled workers, not impede tfaem.'^'

“ StMwme efUSWWatt PeOey CemmUtm t BargaMi^ Oetb, 243 Ddy LSb. 
Rap. (SNA) D-1 (DUl 1992X availabU te Wodiw. BNA-LB -

™ SooM inom hew teehMmA Mpnu taoam which fiwm wrhahstj ca 
providns rMnamg ad nimtd mimmei to woikn with Ow mmpto of
this sppwoch is ‘7AM Csns,* cpoosond by dw tnwwiwimH Assodanoa nfllsrhemTs 
SDd AaospMS Woriacs HAMl. a oaopaEtico wdfa anptoyws wito whoa 1AM a 
cdlsenw baqaiBiBg nianonahip. Anodar vaiahao on das dns a a join alfat 
bawosB lAM and Boaiag AeoatUotowa w tbs lAM/Boo^ Hsahh md Saia^ Mmto 
which dewalopa pn^ans to hnngooopaiioaally iqivsd and iOaanplojaas back towak.

io Uncas OB also oondnct ADA edncarinn and ttainag prosisua « nagoliato wim 
the ampkyar far socfa anployee teaming appanumnes. Da ariamd dalogpa and 
uodartanding adnch cb laaik from inch sfTam wiU ancogtaga flaeUliqr whB 
individual



KorruciCY Law Journal [VoL 82

The firndamental principle of negotiation can enable employers to
effectively achieve ADA compliance in a workplace governed by a
collective bargaining agreement Only throu^ an ongoing dialogue
between all affected paitie»-the disabled individuaL the union, and the
employer who has the burden to provide a reasonable accommoda­
tion-can the objectives of the ADA be effectively realized

Thus, even if crafting an accommodation which impairs seniority
ri^ of co-workers appears to be the quickest or cheapest solution, it is
also the most disruptive and least desirable. For this reason, both
Congress and the EEOC recognized that solutions such as “reassignment”
ahntilH only be measures of last resort By looking carefully at the impact
which a proposed accommodation will have on the entire work environ­
ment, as contemplated by die “undue hardship” defense built into the
ADA, the solution reached will most likely be accepted by everyone
affected

The ADA’S afStmadve obligations require tbou^ time, and funds
to enhance opportunities for workers with dLsabilities. The most
“reasonable” acconomodation in each unique case will requite an
evolutionary process which carefully evahi^ balances, and refines
proposals. Effective achievement of ADA objectives requites harmonizing
two statutory schemes, both of which have the needs and benefits of
workers at their core. Potential conflicts can be “reasonably accommodat- 
ecT if the time-tested collective bargaining process becomes part of the
day-to-day experience of the ADA’s protections.

The collective bargaining process involves an ongoing dialogue and
commitment to problem solving. It is a natural vehicle for working
throu^ existing tensions or potential conflicts in the employment arera,
or at least gret^ lawening them. By inrhirfing the union as an active
member of the “team” which makes die ADA decision, the potential for
conflict, inr.hvHfig litigation, is reduced Open and ongoing communica­
tion and dialogue between the employer and the union cm all issues
relating to ADA compliance will most effectively serve die goals of the
ADA.


