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Gwen Thayer Handelman Health Care Benefits and the ADA

ABSTRACT

Title I of the Americans with Disabilities Act of 1990 (ADA) prohibits
employers, cmploymcﬁt agencies, and labor unions from discriminating against
individuals in the terms and conditions of employment, including health
benefits. Title I applies to covered entities with at least 25 employees (15
employees after July 25, 1994). Title II covers state and local government
employers regardless of the number of employees. The ADA non-
discrimination provisions extend to all "privileges of employment,” and include
prohibitions against participating in a contractual or other relationship that hds
discriminatory effect, with specific reference to arrangements with "an
organization providing fringe benefits to an employee of the covered entity."
However, provisions under ADA Title V allow insurers and employment-based
health plans, in underwriting and classifying risks, to draw distinctions based
on health status, provided that these practices are not used as a "subterfuge” to
evade the purposes of the Act.

In regulations, public education materials, and guidance to field staff,
the Equal Employment Opportunity Commission (EEOC) has reconciled the
nondiscrimination mandates of ADA Title I with the insurance provisions under
Title V. The EEOC has explained the application of the ADA to health benefit
plans based on explanations in congressional committee reports. The

legislative history indicates that the ADA (1) applies equally to insured and
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self-funded plans; (2) does not subject self-funded plans to state regulation; and
(3) federalizes state insurance law that prohibits "unfair discrimination,” det‘m’ed
as differential treatment of people assigned, under generally accepted actuarial
principles, to the same risk category.

Accordingly, the EEOC interprets the ADA to require that employees
with disabilities be accorded equal access to whatever employment-based health
benefits are provided to employees without disabilities, whether provided
through third-party insurance or self-insurance, and to require that any
differential treatment based on disability be justified by sound actuarial data or
other legitimate business or insurance justification. The EEOC’s interpretation
may be summarized as follows:

(1) Employment decisions regarding an individual with a disability
cannot take account of whether and to what extent an individual
would be covered under a health benefit plan. Employers may
not fire or refuse to hire an individual who has a disability (or a
relationship with an individual with a disability) on the grounds
that coverage of the individual may increase insurance costs.

2) A plan may limit coverage based on actuarially valid risk
classifications but generally may not completely deny coverage
to an individual due to a diagnosis of disability.

(3)  Plan sponsors may adopt generally applicable limitations and
exclusions, even if they adversely affect individuals with
disabilities. The following are examples of plan terms that are
permissible as long as they are uniformly applied to individuals

with and without disabilities:

(a) denial of coverage for pre-existing conditions for the
period specified in the policy;

2 1993 Comell University. Produced under NIDRR grant #H133D10155
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reduction of the amount of overall medical coverage or
level of reimbursement for specific procedures and
treatments (such as blood transfusions and x rays) that
are not exclusively or nearly exclusively utilized for the
treatment of a particular disability;

limitations on the number of specific procedures and
treatments for which the plan will provide reimbursement
unless the limited procedures and treatments are
exclusively or nearly exclusively utilized for the
treatment of a particular disability;

exclusions from coverage for experimental drugs or
treatments or for elective surgery;

exclusions or limitations applicable to broad categories of
conditions (such as "mental health") or broad
classifications of treatments (such as "eye care") that
encompass individuals both with and without disabilities;
and

lower benefit levels for dependents of employees as a
group than for employees.

Limitations or exclusions that single out a disability, or a
treatment used almost exclusively to treat a disability, must be
justified by a legitimate business or insurance rationale.
Examples of disability-based distinctions in health plans include
exclusions from coverage for treatment of alcoholism or dollar
limits on reimbursements for AZT.

Disability-based distinctions must be proved justified by the risks
or costs associated with the disability. For example, a plan
sponsor must demonstrate that:

(a)

(b)

disparate treatment of the expenses of a disability is due
to cost projections based on legitimate actuarial data or
experience, and all conditions with comparable actuarial
data or experience are treated in the same way; or

disparate treatment is necessary to prevent:
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@) plan insolvency;

(i1) a drastic increase in premiums, co-payments, or
deductibles;

(iii)  a drastic decline in the scope or level of coverage;
or
(iv)  other unacceptable effects on the health benefit
plan;
and no alternative to a disability-based distinction is available.

In sum, plan sponsors should avoid disability-based distinctions and

seek to contain health benefit costs in permissible ways.

4 1993 Comell University. Produced under NIDRR grant #H133D10155
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I. INTRODUCTION

Health insurance is a major issue under the employment provisions of
the Americans with Disabilities Act of 1990 (ADA)" because employment-
based health benefit plans, the principal source of financing for medical
treatment of people under age 65, often contain distinctions based on
disability.? Financial protection against loss from illness, accident, and
disability is variously provided through social insurance, individually purchased
insurance, and employee benefit plans. Under current law, federally funded
health insurance such as Medicare and Medicaid rarely extends to those who
are employed. Individual health coverage has become unaffordable generally,
and for people with disabilities in particular. Thus, access to health benefits
through employment is a major consideration for people with disabilities in
deciding whether and where to work.

People with disabilities vary greatly in their need for health care and
have a wide range of utilization experiences. Despite this range, people with

disabilities have been broadly excluded from employment-based group health

' Pub. L. No. 101-336, 104 Stat. 329, codified at 42 U.S.C. § 12101 et seq. The ADA is
modeled on the Civil Rights Act of 1964, the landmark legislation addressing discrimination based
on race, color, religion, sex, and national origin, and the Rehabilitation Act of 1973, which
addresses disability discrimination in the federal government and federally-financed programs and
activities. ADA Title I blends concepts and terms from provisions of these laws on employment
discrimination, specifically, Title VII of the Civil Rights Act, the regulations implementing section
504 of the Rehabilitation Act (34 C.F.R. Part 104), and the case law interpreting the Rehabilitation
Act regulations.

2 Employee Benefits Research Institute Issue Brief No. 133.
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plans or provided inadequate benefits. Terms and conditions of employment-
based health coverage increasingly have operated to limit benefits for people
with disabilities as insurers and plan sponsors have pursued cost-saving
strategies. Some of these practices have been addressed by the Equal
Employment Opportunity Commission (EEOC), which enforces the ADA’s
employment provisions. Other issues of access to health care for people with

disabilities remain to be addressed by national health care reform legislation.
II. HEALTH BENEFIT COST CONTAINMENT PRACTICES

Rising health care costs, depressed economic conditions and heightened
competition have led plan sponsors to seek ways to reduce benefit costs, for
example, by limiting coverage, otherwise shifting more of the cost to their
employees, and/or through plan redesign. Except to the extent that they are
bound by contract, employers may even decide to terminate health benefits
altogether.

Some plans have pursued generally applicable cost-containment
approaches: imposing a dollar limit on total coverage, for example, or changing
from a traditional indemnity arrangement to a managed care arrangement, such
as a health maintenance organization (HMO) or preferred provider organization
(PPQO). Other cost-containment strategies have been condition- or treatment-

specific. One way used to limit exposure has been to exclude or limit coverage
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for certain illnesses or treatments. Plan limitations and exclusions that target
specific conditions, such as annual and lifetime caps for certain conditions,
have particularly affected individuals with disabilities. However, even
generally applicable cost-containment provisions have disproportionately
affected people with disabilities.

For example, access to specialized medical supplies and services have
been restricted under HMOs and PPOs. Under an indemnity arrangement the
patient chooses the provider, and the plan simply pays (or reimburses the
employee for) fees for medical services it promised to cover. HMOs provide
comprehensive health care for a pre-paid fixed fee for each participant.
Participants generally receive "first dollar" coverage (there are no deductibles)
and are not required to make co-payments, but must receive care cxclusively
from providers in the network. PPOs establish networks of physicians and
hospitals that have agreed to provide covered services at reduced rates.
Participants in PPOs generally may obtain care from providers not in the
network. However, individuals are eligible for a higher level of reimbursement
if they obtain services from a provider in the network.

An HMO or PPO network may include no provider with the equipment
or specialized training required to treat a condition. Some plans have chosen to
fully reimburse participants who obtain out-of-network services in such
circumstances, but if not, care needed by an individual with a disability

sometimes has been unavailable as a practical matter. For example, out-of-
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network services may not have been covered at all or have been subject to high
deductibles (e.g., $2,000) and high out-of-pocket limits (e.g., $7,000). Under
these circumstances, needed services sometimes have been prohibitively
expensive.

Certain exclusions and limitations under indemnity plans have been
even more likely to have a disproportionate effect on individuals with
disabilities. Examples include:

eligibility waiting periods during which no coverage is provided at all;

pre-existing condition exclusions, which deny coverage for care of a
preexisting condition for a specified period;

annual and lifetime caps for certain treatments, such as restrictions on
the number or cost of x rays or blood transfusions covered,

annual and lifetime maximum dollar limits on total coverage which
preclude adequate catastrophic coverage;

exclusions from coverage for certain categories of health care and
services, including prescription drugs, psychotherapy, assistive
technology, durable medical equipment, and personal assistance
services;

exclusions from coverage for drugs, treatments, and procedures that are
designated "experimental”;

exclusions for maintenance treatment such as ongoing physical therapy
for an individual to prevent muscle deterioration;

denial of coverage for treatments not considered "medically necessary”
by a third-party payor (although prescribed by the health care provider);
denial of coverage for treatments unless successful "expected outcomes”
are attainable within a determinable period of time.’

3 President’s Committee 1993, pp. 7-8.
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All insurance limits the type and quantity of services that are eligible
for coverage. However, changes in the way group health plans spread risk
have increased cost pressure to avoid people with (or perceived to have) above-
average health risks. Over the years, insurance pricing has moved from
community rating, which established the cost of group coverage by averaging
cost and risks across an entire community, to experience rating. Experience
rating allowed insurers to base premiums on the group’s experience for the
prior period and lower the cost of coverage for the employee group which
would tend to pose a lower average risk than a community pool that included
the unemployed. A logical next phase in the trend toward smaller risk pools
was the establishment of "self-funded" or "self-insured” plans. Under
traditional commercial insurance, the risk is shared by the insurer and the plan
sponsor (and perhaps other customers of the insurer to some extent). Under
self-funded plans, the plan sponsor bears all the risk, and the risk cannot be
spread beyond the participant pool.*

Therefore, self-funded plans, which today constitute almost two-thirds
of employment-based health plans,’ have the greatest incentive to limit their
medical claims exposure. Self-funded plans also may have the greatest
opportunity to limit their claims exposure. State laws regulating insurance

variously mandate provision of certain benefits and prohibit or restrict many

4 Padgug and Oppenheimer 1990, pp. 38-40.
5 DiDonato and Johnsen 1993, p. B-10.
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cost-containment practices under "unfair discrimination" standards that prohibit
or restrict certain exclusionary practices by insured plans. However, self-
funded plans are not governed by state insurance law. The Employee
Retirement Income Security Act of 1974 (ERISA) exempts self-insured plans
from state insurance regulation, without supplying corresponding federal
regulation in its stead.5 Further, self-funded plans are subject to certain federal
income tax rules that insured plans are not. Highly compensated participants in
a self-funded plan will be taxed on their benefits unless substantially equal
benefits are available to those less highly compensated.” Thus, self-funded
plans are discouraged from cutting costs by providing different levels of
benefits at different compensation levels. Highly compensated employees who
are in a position to influence plan design could be expected to favor
approaches to cost-containment that they perceive will not adversely affect
them.

For whatever reasons, some self-funded plans have sought to cut costs
by excluding or limiting coverage for particular disabilities, notably AIDS. In

the most well-known case, McGann v. H&H Music® an insured plan with a

$1,000,000 lifetime cap on plan benefits decided to self-insure after an

6 29 U.S.C. §§ 1003(b), 1144(b)(2)(B). See Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41
(1987); Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983).

7 Internal Revenue Code of 1986, as amended, § 105(h).

8 946 F.2d 401 (5th Cir. 1991), cert. denied sub nom Greenberg v. H&H Music, 61
U.SL.W. 3355 (Nov. 9, 1992).
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employee began to make AIDS treatment claims and it became apparent to the
insurer and the employer that the employee would have continuing health care
needs. The plan reduced the amount of health coverage for AIDS-related
illness to $5,000 (the amount that the participant already had spent). State law
prohibited AIDS caps, but once the plan became self-insured, state law no
longer applied, and the Fifth Circuit held that the plan’s action was permissible
under ERISA. The court observed that the employer had retained the right to
amend or terminate the plan (as most employers routinely do), and that federal
law (before enactment of the Americans with Disabilities Act) did not prohibit
amending the plan to limit AIDS-related benefits to $5,000. The Supreme
Court’s November 1992 decision to deny review does not constitute
confirmation of the correctness of the Fifth Circuit’s opinion, and the McGann
interpretation of ERISA ultimately may be determined to be wrong.’

However, in the interim, the Eleventh Circuit has adopted a similar view in

Owens v. Storehouse.'”

®  See, e.g., Letter from Representatives William J. Hughes & Sherwood L. Boehert to
Secretary of Labor Lynn Martin (Nov. 30, 1992) (copy on file with the author).

10 984 F.2d 394 (11th Cir. 1993).
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Similar cases now are arising under the ADA."" In one case, the
Mason Tenders District Council Welfare Fund, a self-funded union-
management plan, sued the EEOC District Director in New York who had
made an administrative determination that the plan violates the ADA by
excluding coverage of AIDS-related conditions."> The EEOC subsequently
filed suit against the plan for violating the ADA by excluding from its benefit
coverage individuals with HIV."® The plan similarly excludes from coverage
treatment of alcoholism, which is also a disability; but this term of the plan is
not at issue in the current litigation. Another common target of restrictions is
psychotherapy, which, like the other excluded conditions, tends to carry a
social stigma.

How broadly courts will define the ADA’s nondiscrimination
requirements will depend largely on how much credence they give to the
legislative history (as opposed to adhering strictly to the words of the statute or

to prior judicial interpretations of similar terminology in other statutes) and the

'' Peggy Mastroianni, director of the EEOC's ADA policy division, reported at a District
of Columbia Bar seminar that charges of disability-based discrimination in benefits filed with the
EEOC had risen to 570 as of December 1993, 59 of which involve people with HIV or AIDS.
'Big Damages’ for Health Benefits Bias Predicted Under ADA, 2 ADA Manual Newsletter (BNA)
No. 12, at 78 (Dec. 1993).

'* The EEOC’s Philadelphia District Office has since issued a similar determination. AIDS
Law Project of Pa. v. Laborers’ Dist. Council, Charge No. 170930899 (Sept. 9, 1993).

3 EEOC v. Mason Tenders District Council Welfare Fund, No. 93 CIV. 3865 (filed June
9, 1993 SD.N.Y.). A similar EEOC suit against a California plan has been settled. EEOC v.
Allied Services Division Welfare Fund, No. CIV-93-5076 (D.C.C. Cal. Sept. 28, 1993).
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extent to which courts defer to the EEOC’s position on the application of the
ADA to health benefit plans. The ADA grants the EEOC authority to engage
in substantive rulemaking, and EEOC regulations implementing Title I
therefore have the force and effect of law." A court’s degree of deference
may vary with the form of the EEOC interpretations, with more weight given
to regulations' than to less formal guidance such as the Interpretive Guidance
issued as an appendix to the final regulations,'¢ the EEOC’s Technical
Assistance Manual, and Interim Enforcement Guidance issued to agency
investigators. At present, the EEOC’s interpretation of the ADA’s insurance

provisions is mainly contained in the Interim Enforcement Guidance.
III. HEALTH BENEFIT ISSUES UNDER THE ADA

ADA Title I prohibits employers, employment agencies, and labor
unions from discriminating against qualified individuals with disabilities. Title
I applies to covered entities with at least 25 employees (15 employees after
July 25, 1994). Title II covers state and local government employers regardless
of the number of employees. The ADA nondiscrimination provisions extend to

discrimination in hiring, promotion, discharge, compensation, and other "terms,

14 ADA § 107(a).
1S 29 CF.R. Part 1630 (1991).
16 29 C.F.R. Part 1630 Appendix (1991).
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conditions and privileges" of employment.” "Discrimination" under the Act
includes basing employment decisions on criteria that screen out individuals
with disabilities unless the criteria are shown to be job-related and consistent
with business necessity. Discrimination also includes refusing to employ a
qualified individual with a disability because of the need to accommodate the
individual’s physical or mental limitations, and failing to accommodate an
individual with a disability unless providing a reasonable accommodation
would pose an undue hardship."®

The legislative reports specifically contemplate that the ADA’s
protections extend to employee benefits. The reports signify that employers
may not fire or refuse to hire an individual who has a disability (or a
relationship with an individual with a disability'®) on the grounds that the
existing health plan does not cover the disability or because employment of the
individual may increase insurance costs.® Public education material prepared
by EEOC staff advises that employment decisions must be made independently

of decisions about coverage under any benefit plan.®'

7 ADA § 102(a).
'*  ADA § 102(b)(3), (5). (6) & (D).
19 ADA § 102(b)(4). |

2 House of Representatives Report No. 485, Part 2, p. 136. House of Representatives
Report No. 485, Part 3, p. 71.

2 EEOC Technical Assistance Manual, § 7.9.
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Pre-employment medical examination or inquiry into disability also
constitutes prohibited discrimination.”” However, an offer of employment
may be conditioned on the results of a medical examination if (1) medical
examination is required of all entering employees in the same job category, 2)
the medical information obtained is kept confidential, and (3) any exclusionary
use of the results of the examination are justified as job-related and consistent
with business necessity.” Information obtained from a permitted employment
entrance examination may be used for insurance underwriting purposes.

The definition of discrimination under ADA Title I also includes
"limiting, segregating or classifying" an individual in a way that adversely
affects the individual’s employment status or opportunities on the basis of
disability® as well as "participating in a contractual or other arrangement” that
has the effect of discriminating on the basis of disability.” Thus, committee
reports explain that employees with disabilities must have “equal access" to

"fringe benefits available by virtue of employment” administered either by the

2 ADA § 102(c)(2).

B 29 C.FR. § 1630.14(b) (1991). Employers may require post-employment medical
examinations only if job-related and consistent with business necessity. 29 C.F.R. § 1630.14(c).
However, voluntary examination as part of a wellness program is permitted if the medical
information obtained is kept confidential and not used for any purpose inconsistent with the ADA.
29 CF.R. § 1630.14(d) (1991).

#  ADA § 102(b)(1).

Z  ADA § 102(b)X2).
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employer or by a third party on behalf of the employer.”® Accordingly,
EEOC regulations require that employees with disabilities must be afforded
equal access to whatever health insurance is provided to other employees.”

At the same time, section 501(c) under ADA Title V states that the Act
is not to be construed to prohibit or restrict state-regulated insurers, health care
providers, or employee benefit plans from classifying or administering risks in
accordance "with state law." Nor is the Act to restrict or prohibit the operation
of "bona fide" plans that are not subject to state law, that is, "self-insured" or
"self-funded” plans which are exempt from state regulation under federal law.
However, section 501(c) concludes with the proviso that its terms may not be
used as a "subterfuge to evade the purposes” of the Act. |

Because health insurance risk assessment and classification make
distinctions based on health status, it is not obvious how to reconcile the
mandates of Title I with the rule of construction provided under Title V. The
legislative history provides only limited specifics. Citing the Supreme Court’s

application of the Rehabilitation Act in Alexander v. Choate,” which held that

the requirement of "meaningful access" to state Medicaid services would not be

violated by a 14-day limitation on impatient coverage, House and Senate

% House of Representatives Report No. 485, Part 2, pp. 55, 59. House of Representatives
Report No. 485, Part 3, p. 34.

7 29 CFR. § 1630.5 & app. § 1630.5.
B 469 U.S. 287 (1985).
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reports indicate that the disparate impact test of discrimination does not require
health plans to "address the special needs of every person with a disability."
Thus, a plan may limit certain kinds of coverage based on actuarially valid risk
classifications and may deny to an individual with a pre-existing condition
coverage "for that condition for the period specified in the policy." However, a
plan may not deny coverage "completely" to an individual based on diagnosis
of a disability. For example, a plan may not deny coverage for treatments and
procedures unrelated to the pre-existing condition,” although there may be
instances where increased insurance risks might effectively make an individual
with a disability uninsurable and thus entirely excluded from coverage under a
small employer’s plan required to underwrite each employee on an individual
basis.

EEOC staff takes the position that the ADA’s reasonable

accommodation obligation does not apply to health benefit plans. I would

argue that the citation to Alexander v. Choate suggests that the ADA provides
no such categorical exemption for health benefit plans, because Choate includes
the following language:

[A]n otherwise qualified handicapped individual must be provided with
meaningful access to the benefit that the [covered entity] offers. The
benefit itself, of course, cannot be defined in a way that effectively
denies otherwise qualified handicapped individuals the meaningful
access to which they are entitled; to assure meaningful access,

29

House of Representatives Report No. 485, Part 2, pp. 59, 137. Senate Report No. 116,
pp. 29, 85. See House of Representatives Report No. 485, Part 3, p. 71.
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reasonable accommodations in the grantee’s program or benefit may
have to be made.*

However, the EEOC has stated informally that it does not interpret Choate to
require any type of reasonable accommodéﬁon in the context of health
insurance plans.

Many other issues remain unaddressed either by the statutory language
or explanatory legislative reports. The application of the ADA to health
benefits ultimately will be determined by voluntary agreement between plan
sponsors and individuals with disabilities and, via litigation, by judges. Several
court cases addressing the ADA’s application to health benefits have been
docketed already.”! One litigant argues that the ADA does not apply to self-
funded plans at all. Other issues raised include: To what extent is it
permissible for plan sponsors to cut costs by reducing or eliminating benefits,
without reference to a specific health condition? Are cost-cutting limitations
and exclusions, even if disability-specific, permitted under the ADA if

permitted by state law? Under what circumstances is reducing benefits to

% 469 U.S. at 301.

% See e.g., Mason Tenders District Council Welfare Fund v. Donaghey, No. 93-CIV-1154
(filed March 1, 1993 S.D.N.Y.); Estate of Kandinger v. Int'l Broth'd of Electrical Workers, Local
110, No. 3-93-159 (filed March 17, 1993 D. Minn.) (settled Dec. 21, 1993); EEQC v. Mason
Tenders District Council Welfare Fund, No. 93 CIV. 3865 (filed June 9, 1993 S.D.N.Y.). A New
Hampshire United States district court has already addressed the application of the ADA to a health
plan with an AIDS cap, but dismissed the ADA claim on the ground that the trade association that
sponsored the health plan was not the employer of the self-employed participant/plaintiff or
otherwise a "covered entity.” Carparts Distribution Center v. Automotive Wholesalers Association
of New England, No. C-92-592-L, 1993 U.S. Dist. LEXIS 9895 (D.N.H. July 19, 1993). The
EEOQC is seeking review by the First Circuit.
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avoid anticipated claims a subterfuge? The answers depend on how one reads
ADA section 501(c).

The EEOC’s interpretations are drawn from expressions of
congressional intent in committee reports. The legislative history indicates that
the insurance provisions of Title V were intended to clarify that the ADA (1)
applies equally to insured and self-funded plans®*; (2) does not subject self-
funded plans to state rcgulation”; and (3) federalizes state law "unfair
discrimination" prohibitions against differential treatment of people assigned to
the same risk category under generally accepted actuarial principles.*
Accordingly, the EEOC interprets the ADA to require equal access to
employment-based health benefits, whether provided through third-party
insurance or self-insurance, and to bar only practices that constitute differential
treatment without sound actuarial or other limited business or insurance

justification.
IV. WHAT SECTION 501(c) ACCOMPLISHES

The legislative history indicates that the insurance provisions of Title V

were intended to clarify that the ADA’s requirements will not disrupt the way

% House of Representatives Report No. 485, Pan 2, p. 138. Senate Report No. 116, p. 86.

¥ House of Representatives Report No. 485, Part 2, p. 136. House of Representatives
Report No. 485, Part 3, pp. 70-71. Senate Report No. 116, p. 86.

¥ House of Representatives Report No. 485, Part 2, pp. 136-137. Senate Report No. 116,
p. 84.
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the insurance business or benefit plans are conducted nor subject self-insured

plans to state regulation. Neither the nature of insurance underwriting nor the

“regulatory structure" is to be disrupted as long as insurers, health care

providers, and employee benefit plans carry out their functions in accordance

with accepted principles of insurance risk classification.”

It is thus clear from both the history and the statutory language that

Title I is not to be construed to apply to insurance as Title VII of the Civil

Rights Act of 1964 has been interpreted. Two Supreme Court opinions have

read Title VII to prohibit employee benefit plans from using risk classifications

based on race, color, religion, sex, and national origin, even if actuarially

justified. Taken together, the Supreme Court cases City of Los Angeles

Department of Water & Power v. Manhart’ and Arizona Governing

Committee v. Norris® hold that a defined benefit retirement plan must not

require different levels of employee contributions nor provide different benefit

amounts on the basis of any classification forbidden by Title VII, even to

accurately reflect group differences in life expectancy. The retirement plans in

both cases were found to be "compensation,

terms,"” "conditions," or

"privileges" of employment as to which there could be no discrimination on

35
36
37

38

20

House of Representatives Report No. 485, Part 2, pp. 136-138.
42 US.C. § 2000a et seq.

435 U.S. 702 (1978).

463 U.S. 1073 (1983).
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specified grounds: "Even a true generalization” about a racial, sexual, or ethnic
class cannot be assumed true about any particular individual.”

In these cases, the plans had argued that they should be permitted to
follow principles set forth in state insurance law which prohibit only "unfair
discrimination,” that is, classifications that are not actuarially justified.*

— ADA section 501(c) appears to allow this approach. Sections 501(c)(1) and (2)
provide that the Act is not to be construed to prohibit or restrict underwriting,
classifying, or administering risks "based on or not inconsistent with state law"
or administering a "bona fide" plan based on such risks. Section 501(c)(3)
provides that the ADA does not prohibit or restrict any organization from
operating a "bona fide" self-insured employee benefit plan that is not subject to
state law. Section 501(c) concludes by providing that the three outlined
insurance exceptions may not be used as a "subterfuge to evade the purposes"
of the Act. The Supreme Court has defined as "bona fide" under an analogous
provision of the Age Discrimination in Employment Act (ADEA), any plan ihat
actually exists and provides benefits and has been accurately communicated to
employees.*! The EEOC has adopted this interpretation, so virtually any plan

at issue will be "bona fide."

® 463 U.S. p. 1084-85 (quoting Manhart, 435 U.S. p. 708).
4 Norris, 463 U.S. p. 1100 n.6.

4 United Air Lines, Inc. v. McMann, 434 U.S. 192, 194 (1977); Public Employees
Retirement System of Ohio v. Betts, 492 U.S. 158, 166 (1989).
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The key ambiguities in the provisions of 501(c) are (1) whether the
language of section 501(c)(3) entirely exempts self-funded plans from the
ADA'’s prohibitions against disability discrimination; (2) what is meant by
"state law"; and what conduct constitutes “subterfuge." Section 501(c)(3) could
be read literally to remove self-funded plans entirely from the ADA
nondiscrimination mandates and allow any limitations or exclusions not
prohibited by ERISA, such as the AIDS caps upheld by the Fifth and Eleventh

United States Courts of Appeals in McGann v. H&H Music and Owens V.

Storehouse. However, the legislative history contradicts such an interpretation
in two respects: First, by explaining that section 501(c)(3) was added only to
clarify that sections 501(c)(1) and (2) were not to be construed to override
ERISA preemption; second, by stating that the mandates of the ADA are to
apply equally to insured and self-funded plans. For example, The House
Education and Labor Committee Report states that section 501(c) recognizes
“that benefit plans (whether insured or not) need to be able to continue
business practices in the way they underwrite, classify, and administer risks, so

long as they carry out those functions in accordance with accepted principles of

risk classification."*?

So it seems that section 501(c)(2), as its "plain language" indicates, is

intended to cover self-funded as well as insured plans, and section 501(c)(3)

2 House of Representatives Report No. 485, Part 2, p. 138 (emphasis added).
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intended to make the point that states are not thereby given authority to
regulate self-funded plans. Thus, section 501(c)(3) does not liberate self-
funded plans from all nondiscrimination requirements. Consistent with the
legislative history, the EEOC interprets the ADA to apply equally to both
insured and self-funded plans. Ruling in open court, the Judge hearing Mason

Tenders District Council Welfare Fund v. Donaghey also has rejected the

argument that the ADA does not apply to self-funded plans.*?

Construing the intended meaning of "state law" in sections 501(c)(1)
and (2) is more complex. I read the legislative history to equate the unfair
discrimination principles articulated by the National Association of Insurance
Commissioners (NAIC) with "state law." Sections 501(c)(1) and (2) could be
read to allow any limitations or exclusions not prohibited by the law of the
particular state with jurisdiction over a plan. Because state law provisions vary
considerably, this reading would allow for differential application of the ADA
from state-to-state. However, committee reports appear to contemplate a
uniform minimum standard based on NAIC guidelines. Both House and Senate
reports* track the language of NAIC model regulations, without specifically

identifying them.*

“ See Court Rules Against Benefit Fund, 2 ADA Manual Newsletter (BNA) No. 12, at 75
(Dec. 1993).

4“4

House of Representatives Report No. 485, Part 2, p. 137. Senate Report No. 116, p. 84.
¥ NAIC, Model Regulation on Unfair Discrimination in Life and Health Insurance on the

Bases of Physical and Mental Impairment, Section 3, Model Regulation Service, p. 887-1 (July
1990).
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The NAIC model regulations define "unfair discrimination” under the
model Unfair Trade Practices Act,*® and both House and Senate committee
reports note that the model act has been enacted in some form in all states and
the District of Columbia.*’ These acts generally prohibit "unfair
discrimination" between similarly situated individuals who constitute members
of the same class with respect to rates charged or benefits payable.
Distinctions must be based on "sound actuarial principles" rather than on
assumptions or prejudices. The Model Regulation on Unfair Discrimination in
Life and Health Insurance on the Basis of Physical or Mental Impairment
provides:

It is unfair discrimination, between individuals of the same class, to

refuse to insure, to refuse to continue to insure, limit the charge or

charge a different rate except where based on sound actuarial principles
or where related to actual or reasonably anticipated experience.

The House Education and Labor Committee Report explains section
501(c) in virtually identical language as follows:

[W1hile a plan which limits certain kinds of coverage based on

classification of risk would be allowed under this section, the plan may

not refuse to insure or refuse to continue to insure, or limit the amount,

extent or kind of coverage available to an individual or charge a

different rate for the same coverage solely because of a physical or
mental limitation, except where the refusal, limitation, or rate

4% NAIC, Model Act Relating to Unfair Methods of Competition and Unfair and Deceptive
Acts and Practices in the Business of Insurance, Section 2(G), Model Regulation Service (1989).

‘7 House of Representatives Report No. 485, Part 2, p. 136. Senate Report No. 116, p. 84.
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differential is based on sound actuarial principles, or is related to actual
or reasonably anticipated experience.*

While the NAIC regulation is not binding and the organization has no
enforcement power, the repetition of its language suggests that its definition of
the nondiscrimination principle embodied in Unfair Trade Practices Acts is
what "state law" means under section 501(c). Both Senate and House
committee reports state explicitly that the ADA adopts the prohibition against
unfair discrimination recognized by virtually all states.” Thus, the legislative
history suggests that regardless of variations in state law, both insured and self-
insured plans must justify any disability-based limitations and exclusions under
NAIC "unfair discrimination" standards. Insured plans, of course, also must
comply with applicable state law.

The EEOC’s guidance is consistent with the legislative history. EEOC
regulations generally allow uniformly applied limitations and exclusions even if
they adversely affect individuals with disabilities or fail to address the special
needs of every individual with a disability. The EEOC states in the Interim

Guidance that disparate impact theory does not apply in the context of health

4 Thid., pp. 136-137.
4 Ibid., p. 136. Senate Report No. 116, p. 84.
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benefit plans.” The Interim Guidance interprets the ADA to permit broad
classifications such as "mental/nervous” conditions or "eye care" which are not
considered disability-based distinctions because they apply to the treatment of a
multitude of dissimilar conditions and affect individuals both with and without
disabilities. This conclusion comports with a statement in the Senate Labor
and Human Resources Committee Report that contemplates that the ADA

would permit limitations on mental health coverage.*!

0 29 C.FR. § 1630.5 (1991). A footnote in the Interim Guidance suggests that the citation
of Alexander v. Choate in the legislative history on the ADA’s application to health plans indicates
that "disparate impact” is unavailable as a theory of discrimination in ADA cases involving health
benefit plans. I suggest that, in fact, the citation to Alexander v. Choate in the legislative reports
more likely suggests just the opposite, i.e., that the disparate impact of plan provisions may
constitute discrimination under the ADA even if there is no discriminatory intent. _

Alexander v. Choate addressed the legality under the Rehabilitation Act of state Medicaid
limits on covered days of hospitalization. The Court "assume(d] without deciding that § 504
reaches at least some conduct that has an unjustifiable disparate impact upon the handicapped,” but
concluded that "the effect of Tennessee’s reduction in annual inpatient coverage” was not such
an instance. 469 U.S. at 299. The Court reasoned as follows:
The 14-day rule challenged in this case is neutral on its face, is not alleged to rest on
discriminatory motive, and does not deny the handicapped access to or exclude them from
the particular package of Medicaid services Tennessee has chosen to provide. The state
has made the same benefit--14 days of coverage--equally accessible to both handicapped
and nonhandicapped persons, and the State is not required to assure the handicapped
"adequate health care” by providing them with more coverage than the nonhandicapped.
The EEOC staff apparently concludes from this that any limitation on coverage is permissible if
the limitation is neutral on its face and not motivated by a discriminatory intent no matter how
disproportionate the effect on people with disabilities. However, the Choate opinion explains at
length that the purpose of the Rehabilitation Act was to redress discrimination that was largely the
product of "benign neglect," and that purpose would be thwarted if the Act "could not rectify the
harms resulting from action that discriminated by effect as well as by design." 469 U.S. at 297.
See 469 U.S. at 292-302. The holding of Alexander v. Choate is that disparate impact analysis
does not require health plans to “"address the special needs of every person with a disability,” which
is the proposition for which it is cited in the ADA legislative history. In this context, I do not
think the citation indicates congressional intent that disparate impact theory be entirely inapplicable
to health plans under the ADA.

' Senate Report No. 116, p. 29.
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Coverage limits on medical procedures that are not exclusively, or
nearly exclusively, utilized for treatment of a particular disability are permitted
also. Plans may exclude coverage for certain treatments such as "experimental”
drugs or procedures or limit coverage of certain procedures, such as x rays or
blood transfusions, to a certain number per year, even though an employee with
hemophilia, for example, may require more. Plans likewise may reduce the
number of days of paid sick leave or amount of medical coverage provided to
employees generally even if the reductions have a disproportionate impact on
employees with disabilities in need of more sick leave and medical coverage.

Of course, selective application of "neutral” plan terms intentionally to
discriminate against individuals with disabilities is in violation of the ADA.
The EEOC Interim Guidance states that such charges should be resolved under
Title VII disparate treatment theory and analysis.

Disability-based distinctions are not prohibited absolutely, but a sponsor
bears the burden of proving that a disability-based distinction is not a
"subterfuge” by showing justification. A term or provision is disability-based if
it singles out a particular disability such as deafness, AIDS, or schizophrenia; a
discrete group of disabilities such as cancers, muscular dystrophies, or kidney
diseases; disability in general, such as non-coverage of all conditions that
substantially limit a major life activity; or a treatment or procedure used
exclusively, or nearly exclusively, for the treatment of disability. Exclusions of

coverage for any organ transplants may fall within the last category.
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The Interim Guidance interprets the ADA to permit plan classifications
based on disabilities if the plan sponsor establishes that the plan (1) is a "bona
fide plan”; (2) in the case of an insured plan, complies with applicable state
law; and (3) has adequate justification. The plan sponsor bears the burden of
proof of all three; A "bona fide" plan is any plan that actually exists and
provides benefits and has been accurately communicated to employees. Proof
of compliance with "applicable law" involves a more demanding determination
of which state or states have legal authority over the plan, which laws of the
appropriate state are implicated, and what the laws require of the plan.

The EEOC has provided a "non-exclusive list" of justifications,
including that the distinction is based on "legitimate actuarial data." The
actuarial data relied on must be shown not to be seriously outdated, inaccurate,
or based on myths or stereotypes about a disability. Other justifications include
that all similarly catastrophic conditions are treated in the same way; or that
disparate treatment is necessary to prevent a drastic increase in premiums, co-
payments, deductibles, or scope or level of coverage due to anticipated cost
increases, and that other nondisability based health insurance plan changes were
not available.

A plan that provides coverage to employees’ dependents must justify in
the same way any reduction in the level of dependent benefits to an employee

because the employee has a dependent with a disability. However, a plan may
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provide differential levels of benefits for employees and dependents as long as
dependent benefit caps are uniformly applied.

Finally, the regulations prohibit discrimination based on disability in
regard to fringe benefits available by virtue of employment, whether or not
administered by the covered entity. Under the Interim Guidance, the EEOC
would find a plan sponsor liable for any discrimination resulting from a
contract with an insurer, provider, or third party administrator.

Because of Supreme Court precedent interpreting the term "subterfuge"
in the context of the ADEA, the subterfuge provision could be read to have no
application to discriminatory health benefit plans unless the disparate treatments
were intended to adversely affect the employment status, not Just the fringe |
benefits, of an employee with a disability, such as forcing the employee to

terminate employment. In Ohio Public Employees Retirement Fund v.

Betts,*? the Supreme Court defined "subterfuge” narrowly under a similarly
phrased provision of the ADEA, subsequently repealed. The Court defined
"subterfuge" as an action (1) taken after enactment, (2) with the specific,
subjective intent to discriminate against an employee, (3) with respect to a non-
fringe aspect of employment. Further, the Court imposed the burden of proof
on the employee. However, the ADA legislative history, echoed in the EEOC
Interpretive Guidance, explicitly rejects the first prong of the Betts

interpretation of subterfuge by explaining that pre-enactment conduct can

2492 US. 158 (1989).
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constitute subterfuge under the ADA. Whether or not practices are used as a
subterfuge is to be determined without regard to whether the insurance or
employee benefit plan was issued before enactment of the ADA.5

Given no specific legislative history rejecting the other elements of the
Supreme Court’s definition, some commentators have argued that subterfuge
under the ADA silould be understood as defined in Betts because the meinbers
of Congress were well aware of the Betts definition. Indeed they were. They
were busily trying to (and ultimately did) legislatively override Betts at the
time the ADA was being considered. There is an inherent illogic in the
proposition that legislators would adopt in the ADA the judicial gloss to which
they were simultaneously so energetically directing their opposition.

The ADA more likely employed the term subterfuge as it had
previously long been understood. A far broader view of subterfuge had
prevailed for years in benefits practice, and there was a widespread and perhaps
stubbornly held view that the Court was just plain wrong. For example, the
Senate Report accompanying the Older Workers Benefit Protection Act
(OWBPA), which legislatively reversed Betts, states:

In Betts, the Supreme Court incorrectly held that the ADEA permitted

arbitrary age discrimination in employee benefit plans. The bill is

necessary to correct that erroneous holding. . . . The bill tracks the

requirements set forth in ADEA regulations for over twenty years,
requirements that had been approved by every federal court of appeals

% House of Representatives Report No. 485, Part 2, pp. 136-138; House of Representatives
Report No. 485, Part 3, pp. 70-71; Senate Report No. 116, p. 85.
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to consider the defense in the 12 years preceding the decision in
Betts.®

Additionally, in the debate on the ADA, two members of the House of
Representatives are recorded as denying that subterfuge under the ADA has the

same meaning as in Betts.**
V. CONCLUSIONS AND RECOMMENDATIONS

To summarize the EEOC’s position, plans must comply with applicable
federal laws, such as ERISA; and insured plans must comply with state
insurance law as well. Within these constraints, a plan may underwrite,
classify or administer risks, and in doing so limit certain kinds of coverage
based on actuarial risk, provided risk classification is not used as a subterfuge

for discrimination that is prohibited by Title I. Specifically:

% Senate Committee on Labor and Human Resources, S. Rep. No. 263, 101st Cong., 2d

Sess. pp. 5 (1990).

* 136 Cong. Rec. H4623 (daily ed. July 12, 1990) (quoting Rep. Owens); 136 Cong. Rec.
H4624 (daily ed. July 12, 1990) (quoting Rep. Edwards).

However, if courts give "subterfuge” the narrow meaning defined in Betts, prohibition of
disability-based distinctions that provide differential treatment to people in the same risk category
might alternatively be premised on the language of section 501(c) other than the concluding proviso
regarding subterfuge. In my view, section 501(c)(1) and (2) apply unfair discrimination principles
to health plans.

As explained above, the legislative history indicates that ADA sections 501(c)(1) and (2)
incorporate unfair discrimination principles which prohibit disability-based limitations or exclusions
that are not actuarially justified. Thus, any plan that engages in unfair discrimination would not
be entitled to the exemption provided under section 501(c) ("Title[] I. . . shall not be construed to
prohibit or restrict . . . .). Title I would prohibit discriminatory limitations and exclusions. For
example, section 102(b)(1) prohibits classifying an individual in a way that adversely affects
employment opportunities on the basis of disability; and section 102(b)(6) prohibits using, absent
a showing of "business necessity,” criteria that tend to screen out an individual with a disability.
"Subterfuge” would be irrelevant (because section 501(c) would be entirely inapplicable).
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)] Plans must afford individuals with disabilities equal access to
: whatever health coverage the plan provides to participants
without disabilities.

2 Disparate treatment, rather than disparate impact, is the test of
discrimination in health plans. Plans may continue to apply
insurance distinctions that are not based on disability and are
uniformly applied.

(3) A plan may limit certain kinds of coverage based on actuarially
valid risk classifications but generally may not completely deny
coverage to an individual on account of a diagnosis of disability.
The plan may not deny coverage for treatments and procedures
unrelated to the disability nor deny coverage for other treatments
and procedures not connected with any permissibly limited
treatment and procedures.

)] Disability-based limitations or exclusions must be justifiable. A
term or provision is disability-based if it singles out a particular
disability, a discrete group of disabilities, disability in general
(all conditions that substantially limit a major life activity), or a
treatment or procedure used exclusively, or nearly exclusively,
for the treatment of disability. A "non-exclusive list" of
Justifications includes:

(a) that disparate treatment is based on legitimate actuarial
data or actual or reasonably anticipated experience, and
all conditions with comparable actuarial data and/or
experience are treated in the same way; or

(b) (1) that disparate treatment is necessary to prevent plan
insolvency, a drastic increase in premiums or employee
co-payments or deductibles, a drastic decline in scope or
level of coverage, or other unacceptable change; and (2)
no alternative to a disability-based distinction is available.

It remains to be seen whether plan sponsors and people with disabilities

generally will agree to the EEOC’s reconciliation of the affected interests.

Moreover, when conflict arises, it is uncertain whether the courts will uphold
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the EEOC’s interpretation of the ADA. It will be some time before definitive
decisions are forthcoming. In the interim, it is in a plan sponsor’s interest to
find not only alternatives to costly coverage, but also alternatives to costly
litigation. Reviewing plan documents is the way to start identifying both.

Pursuing health cost containment strategies within the confines of the
EEOC’s framework is both possible and prudent. For example, plan sponsors
and insurance companies may employ blanket pre-existing condition clauses
and other generally applicable limitations and exclusions in their health plans.
Further, it appears that a company may permissibly deny coverage completely
or impose a dollar cap on all disabilities posing equal financial risks.

However, even if implementing provisions permitted by ERISA and the ADA,
plan sponsors might be well advised to grandfather in those who already are on
a particular course of treatment. By doing this, plan sponsors may prevent
litigation premised on contractual theories of oral promise or reliance.

HIV disease has been a popular candidate for unique treatment.
However, a 1991 study reported that AIDS claims accounted for less than 1.5%
of accident and health insurance claims, remaining at the same level since
1989.¢ Further, AIDS expenses often are lower than other catastrophic
medical conditions: current estimates of lifetime costs for AIDS range from
$50,000 to $102,000. The estimated costs of a kidney transplant are $51,000;

heart transplant estimates range from $83,000 to $148,000; liver transplants

¢ DiDonato and Johnsen 1993, p. B-18.
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from $175,000 to $235,000. The cost of end-stage renal disease is estimated at
$158,000; myocardial infraction in men of middle age $66,800; acute heart
attack, over $100,000; and premature, low-birthweight babies as much as
$500,000.”” "The last year of life for cancer patients generates an average

cost of $30,300, compared to final year hospital costs for AIDS patients of
roughly $20,000 to $25,000."**

In addition, AIDS-specific limitations and exclusions may not be
justified as "necessary" because cost-effective alternatives exist. Case
management techniques can dramatically reduce the cost of care. Case
management typically involves monitoring the course of an illness, supervising
and authorizing medical service, and providing out-patient home and hospice
care where needed. Chevron USA brought AIDS care management down from
the $100,000 lifetime average cost to $35,000. Bank of America has been able
to maintain costs at about $25,000.%

Some commentators opine that the ADA allows a plan to test all
applicants for plan participation for HIV, provided the testing method is
reliable and objective like the ELISA and Western Blot tests, and to use test

results as a basis for classifying risks. However, it does not seem worthwhile

7 Ibid., pp. B-18-B-19. Woods 1992, p. 286 n.96.
% Ibid.
®  Ibid., pp. 285-86.
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for a plan to spend funds on HIV tests because the typical pre-existing
condition clause covers a period no longer than two years.*® Moreover, the
plan might be required to provide coverage for non-HIV related medical
conditions during that period because the employee generally cannot be denied
coverage "completely” on the basis of a diagnosis of disability. In addition, the
EEOC views the ADA as allowing higher premiums to be charged or denial of
coverage only if diseases that have similar actuarial and financial risks are
treated the same.

A positive means of decreasing costs associated with many catastrophic

illnesses is to cover home health care.®

Many health plans do not reimburse
for home health care, but such a provision can save money by saving
unnecessary hospital costs. If home care is not covered, doctors may
hospitalize a patient to ensure insurance reimbursement. Similarly, the ADA
might prompt a look at other innovative approaches to treatment. Recently, for

example, CBS News reported that Mutual of Omaha would begin covering

certain nontraditional treatments of heart disease because they were less costly

% A permanent pre-existing condition exclusion may be unappealing to employers. As a

practical matter, its broad sweep might exclude coverage of corporate officers and executives.
Additionally, a permanent preexisting condition exclusion might trigger litigation. I would think
at least a plausible argument can be made that a permanent exclusion is a distinction based on
disability in general because the permanency of a condition necessarily causes it to be a
substantially limiting impairment even if the condition is not severe, such as certain skin conditions
or mild asthma.

S Ibid., pp. 285-287.
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than conventional treatments and were demonstrably effective. It is such "win-

win" solutions that will simultaneously advance the interests of all involved.
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American Federation Of Grain Millers, Local Union #117

Danial L Reinhardt Telephone 598-5243
-President Fax 405-598-5243
P.O Box 3338

Shawnee OK. 74802

Brenda Moon.,

24 Jan 94

Project Director

Auds in the workplace
AFL-CIO

Dear Brenda.

I just had to show a little gratitude and let vou and vour associates know how much vour
time. etfort. and assistance has meant to me. [ would like to let you know a little bit about
the person whom vou have helped to make quite happy on this certain dav. [ am 28 vears
old. I have been emploved by Shawnee Milling Company for approximately six vears
now. Oklahoma is still holding on to the (closed shop) status. and to be honest, I didn't
much care for the union or there ways when I began work at the mill. After about a vear
of frustration. [ decided to get myself a copy of the labor/management Agreement booklet.
leam it. and then apply the knowledge gained. [ then served eight months as a department
steward. one vear as an executive board committeeman, and I am presently just starting
my third vear as the local Union president. [ represent a small local Union. and on a
national scale. a small private emplover. Most of what I leam, [ leam on my own, but
not without the help of generous people like vou. I was the only one of six. to include mv
International representative who stuck with my guns on this Aids cap from the start. My
negotiating committee was getting quite frustrated with me because pushing this issue
could mean losing things gained in now open negotiations. As vour fax was being sent
todav. my board was returning to my home after a lunch break. I turned on the micro
cassette recorder and made them all listen to our four-way telephone conversation from
start to finish. By the way. Gwen. the law professor made my case. Listening to that tape
finally convinced my board that I had been right from the start. Within two hours. [ was in
a meeting with the company president, his plant superintendent, and my negotiating team.
and [ was explaining that under no circumstances could I, nor would I enter into a contract
with an Aids cap different from other illnesses. At this time I handed them a 24 page copy
of the fax vou had just sent. [ have to say, a great weight was lifted from me when the
president of Shawnee Milling Company agreed to lift the Aids cap to now be unlimited! [
could not have succeeded with convincing my board, let alone the employer of this need.
without the help of vou and those you put me in personal contact with. [ applaud vour
efforts to assist me. A most sincere thank vou is in order.

If there is ever. anything at all. that I might possibly be able to help or assist you, or your

— colleagues with, please ask. If it is within my means. I will make it happen.

Smcerel\
(.
ST Turl‘ e \jf



The Lifetime Cost of Treating

a Person With HIV

Fred J. Hellinger, PhD

Objective.—To estimate the cost (total charges for services) ot medical care for
persons with humag immunodeficiency virus (HIV) trom the time of infection until
death.

Design and Setting.—Data from the AIDS (acquired immunodeticiency syn-
drome) Cost and Service Utilization Survey were used.

Patients.~-Data from interviews conducted dunng the spring and early summer
of 1992 with 1164 respondents with HIV were analyzed. The respondents were re-
cruited at 26 sites (hospitals, clincs, and physicians' offices) in 10 cities. Billing data
from a survey of providers also were used.

Outcome Measures.—Estimates of the mean occupancy time in each of four
disease stages were obtained from the San Francisco Men's Health Study. These
estimates were multiplied by the monthly cost in each stage and summed to denve
a synthetic estimate of the lifetime medical care costs of treating a person with HIV.

Results.—It is estimated herein that the lifetime cost of treating a person with HIV
from the time of intection until death is approximately $119 000. The estimated cost
of care from HIV infection until the development of AIDS is $50 000, while the es-
timated cost from AIDS development unti death is approximately $69 000. These
estimates define upper bounds because they assume persons receive treatment
continuously from the moment of infection until death.

Conclusions.—This study found that the cost of treating a person with AIDS,
which has risen rapidly in the past, has falien as a result of a reduction in the use

of inpatient hospital services.

ESTIMATES of the lifetime cost (de-.
fined herein as total charges for ser-
vicea) of treating PWAs (persons with
AIDS (the acquired immunodeficiency
syndrome)) have climbed steadily over
the past several years and now exceed
$100000.* Ta some extent this reflects
enhanced survival times (between 1983
and 1990 the average survival time for
PWAs climbed from 1 to almost 2
years*$), and to some extent this re-
flects the provision of more outpatient
care without a commensurate decrease
in inpatient care. For example, in New
York State the amount of money spent
for outpatient care for PWAs more than
doubled between 1988 and 1989, while

From the Onvsion of Cost ang Financing, Center !¢t
Goreral Meallh Sarvices Extramursi Researen. Agency
for meaith Care Poncy ana Researcn, US Public Heair
Sarnice, Rockvilg. Md.

Rapunt requests to Divesion of Cost and Financing
Canter tor General resun Services €xrramural Re
search. Agency for Hean Care Poncy ana Researen
US Puniic Hepith Service, 2101 € Jeferson St. Suie
SC2. Rochviie, MO 20852 (Or ~edinger).

AT4 JAMA, July 28, 1993—Voi 270 No 4

(JAMA. 1953.270:474-478)

hoapitalization rates for PWAs remained
the same.’

Almost all studies of the cost of treat.
ing a PWA provide data about services
covered by one insurer or about ser-
vices received at one hospital.*s?
Such studies exclude services covered
by other insurers or provided at other
hospitals. They also exclude services paid
out-of-pocket by the patient and ser-
vices provided by volunteers. In addi.
tion, these studies rely on retrospective
analyses of provider data that are now
several years old. It is important to use
timely data to estimate the cost of care
because of rapid changes in treatment
regimens for persons with human im-
munodeficiency virus (HIV) infection.

The only means of acquiring informa-
tion about all services received by a per-
son with HIV is to survey or interview
the person. This study presents data
from alarge multisite survey (the AIDS
Cost and Service Utilization Survey
[ACSUS)) that collected data directly
from persons with HIV about care re-

ceived from March 1991 through Au.
gust 1992. Results from two eariler stud-
ies (each fewer than 40 patients) that
cullected economie data directly from
patients have been reported in the lit.
erature, vt

Estimates of the monthly cost of
treatment for persons in each of the
following four stages of HIV illness
were derived: (1) symptomatic AIDS
(the 1987 definition of AIDS is used
in this study); (2) HIV infection with-
out AIDS with a T-cell count lower
than 0.20%10%/L (2007uL); (3) HIV in-
fection without AIDS with a T-cell
count of 0.20x10%L or higher and
lower than 0.50x10%L; and (4) HIV
infection without AIDS with a T-cell
count of 0.50x10%L or higher.

The monthly cost of treatment in each
stage is multiplied by the mean occu-
pancy time in that stage to estimate the
average cost of care for a given stage.
The cost of care for each of the four
stages is summed to obtain a synthetic
estimate of the lifetime cost of treating
a person with HIV.

Estimates of the mean occupancy time
in each stage were obtained from the
San Francisco Men's Health Study
(SFMHS).2? The SFMHS is a prospec-
tive cohort begun in 1984 with an en-
rollment of a random sample of 1084
homosexualbisexual men aged 25
through 34 years.

The ACSUS is the source of utiliza-
tion and cost data for this study. Re-
spondents in the ACSUS were inter-
viewed every 3 months during an 18-
month period. The 3-month time period
between interviews mitigates errars
caused by poor recall. Because persons
with HIV may experience problems that
affect memory, it is important for lon-
gitudinal surveys of HIV-infected per-
50ns to interview patients as frequently
as possible,

The estimate of the lifetime cost of
treating a person with H1V presented
in this study assumes that an individual
is identified and treated for H1V imme-
diately following infection. This pre-
sumes that a person is tested, found to

Cast of HIV Treamnent—aiknger
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FOR IMMEDIATE RELEASE
April 11, 1994

INQUIRY Highlights: Spring 1994

The article highlighted here appears in the Spring 1994 issue of INQUIRY, the journal
of health care organization, provision, and financing.

Citation:

("Costs to Business for an HiV-infected Worker." Farnham, Paul G. and Gorsky, Robin
D., Inquiry. 1804: 31(1), 76-88.)

"HiV-infected Employee Costs Business Less Than $32,000"

Researchers who studied the economic impact of HIV on business estimate that fims
can expect to pay a maximum of $32,000 over five years for an HIV-infected worker, with
an average cost of $17,000. The research indicates that HIV/AIDS costs to business are
substantially less than the lifetime medical HIV/AIDS costs to society, which have been
estimated at more than $100,000.

Additional Pross Release on articie mentioned above:
HIV-INFECTED WORKER COSTS BUSINESS LESS THAN $32,000, STUDY SAYS

ROCHESTER, N.Y. — Business firms can expect to spend a maximum of $32,000
over flve years for and HiV-infected employee, with an average cost of $17,000,
according to a new study in the Spring issue of INQUIRY.

This is the first major study to examine the economic impact of the human
immunodeficiency virus (HIV) on business. Previous cost analyses have focused on the
societal effect of acquired immunodeficiency syndrome (AIDS). This research shows
that HIV/AIDS costs to business are considerably less than the lifetime medical HIV/AIDS
costs to society, which have been estimated at more than $100,000.

"This relatively low expected business cost, combined with the intangible aspects of
an employee's knowledge and experience, suggests that there are significant benefits
for an employer to retain HiV-infected workers on the job as long as their health
permits,” write the authors, Paul G. Farnham, associate professor of economics in
Georgia State University’'s College of Business Administration, and Robin D. Gorsky,
associate professor of health management and policy, in the University of New
Hampshire's School of Heath and Human Services. The research was done in
conjunction with the Centers for Disease Control and Prevention in Atlanta.
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The study estimates the additional costs that businesses can expect from and
HIV-infected employes. These expenses include health insurance, short- and long-term
disability benefits, recruiting, hiring and training costs, employee life insurance
and pension costs.

The authors examined the costs over a five-year period, a typical time frame for
business decision making. The estimates apply to firns with more than 100 workers,
that employ about 65 percent of the private sector labor force.

The lifetime societal AIDS cost estimates include the last and most expensive stage
of HIV infection. The maximum expectsd costs to business are lower, because the
typical HiV-infected worker, whose iiinesses tend to be chronic rather than acute,
is unlikely to move into this late stage within a five-year period. The median time from
infection to diagnosed AIDS is 10 years.

"The mode! indicates that firms do not have a large economic incentive to try to
dismiss ill employees or force them to resign,” according to the authors.

Farnham and Gorsky point out that firms which still see a disincentive in employing
HIV-infected individuals faces constraints by federal and state legislation, including the
Americans with Disabilities Act of 1990, and by possible discrimination or privacy
violation suits that could lead to other economic losses.

INQUIRY, the journal of health care organization, provision, and financing, is a
refereed, scholarly publication. It is published quarterly by Blue Cross and Blue Shield
of the Rochester Area and the Blue Cross and Biue Shield Association.®

L

* An additional press release from Georgia State University is forthcoming, which
discusses BRTA's involvement with this study.



«

J

} ! Health

§ }b Benefit

¢ ¢X Plans and
the
Americans
with
Disabilities
Act

L

Program on Employment and Disability
New York State School of Industrial
and Labor Relations

CORNELL UNIVERSITY

%/ Implementing the Americans with Disabilities Act

What is the Americans
With Disabilities Act?

The Americans With Disabilities
Act of 1990 (ADA) is a civil
rights law for individuals who
have a cumrent disability or a
record of disability, or are per-
ceived as having adisability. The
ADA protects against disability-
based discrimination in employ-
ment, access to government and
commercial services, transporta-
tionand telecommunications. For
purposes of the ADA, a disability
is a physical or mental impair-
ment— such as a visual, hearing
or mobility impairment, HIV dis-
case, mental retardation, etc. —
that substantially limits a major
life activity.

How does the ADA Apply
to Employment?

ADA Title I prohibits limiting,
segregating or classifying an in-
dividual in a way that adversely
affects employment opportuni-
tieson the basis of an individual’s
disability. Title I also forbids
denying equal jobs or benefits
based on an individual’s rela-
tionship to someone else with a
disability.

Title I applies to both public and
private employers with at least
twenty-five employees (fifteen
employees after July 25, 1994).
Title I applies the same stan-
dards to state and local govern-
mentemployers regardless of the
number of employees. Title I
also covers employment agen-
cies, labor unions, and joint la-
bor-management committees.

Lil

Yl Ly

Title Ireaches purposeful diéf:émi-
nation and employment practices
with discriminatory impact. Cri-
teria that have the effect of exclud-
ingindividuals with disabilities from
employment opportunities may not
be used unless justified by business
necessity. Further, Title I estab-
lishes the obligation, except if it is
an undue hardship for the covered
entity, toreasonably accommodate
“a qualified individual with a dis-
ability,” thatis, anindividual witha
disability who meets the necessary
prerequisites for a job and can per-
form the essential job functions with
(or without) reasonable accommo-
dation.

Does the ADA Apply to the
Terms of Health Benefit
Plans?

Yes. ADA Title I prohibits dis-
criminating againsta qualified indi-
vidual with a disability in all terms,
conditions and privileges of em-
ployment, including health benefits.
The ADA specifically prohibits par-
ticipating in a discriminatory con-
tractual or other arrangement with
organizations that provide fringe
benefits to employees.

The Equal Employment Opportu-
nity Commission (EEOC) has ad-
dressed health benefits issues in
regulations and various informa-
tional materials. In addition, the
EEOC hasissued specific guidance

to its enforcement staff on the ap-
plication of the ADA to health ben-
efitplans. Allare based onexplana-
tions in congressional committee
reports. The application of the
ADA 1o health benefit plans also

April, 1994
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Health Benefit Plans and the ADA

currently is being considered by
federal courts. What follows is
based on the EEOC'’s interpreta-
tions.

Does the ADA Apply to
Health Benefit Plans
Adopted Before the ADA?

Yes. The ADA does not provide a
“safe harbor” for plans that were
adopted prior to the ADA’s July
26, 1990 enactment date.

Doesthe ADA Apply to Self-
Funded Plans?

Yes. The EEOC enforcement guid-
ance applies to the terms both of
plans insured by a third party and
self-insured health plans.

How Does the ADA Affect
Health Benefit Plans?

First, personnel decisions regard-
ing an individual with a disability
may not take account of whether,
orto whatextent, anindividualis or
would be covered under a health
benefit plan. For example, an em-
ployer may not refuse to hire a
qualified applicant who has a dis-
ability or has a dependent with a
disability because of concern about
the potential impact on health in-
surance costs.

Further, the ADA regulations re-
quire that employees be accorded
equal access to whatever health
benefits are provided to other em-
ployees. If an employer provides
health insurance to employees in
general, the employer must pro-
vide equal access to employees

with disabilities. However, ADA
Title V allows insurers and health
benefit plans to make health-re-
lated distinctions, provided that
these practices are not used as a
subterfuge to evade the purposes of
the ADA. This means that any
coverage limits orexclusions based
on disability must be justified by
sound actuarial data or other legiti-
mate business or insurance justifi-
cation.

For example, it is probably illegal
for a health plan to cap benefits for
the treatment of AIDS at a lower
level than the cap applicable to the
treatment of all other physical con-
ditions. The lower AIDS cap pre-
sumptively violates the ADA, and
there is probably no justification for
disparate treatment because many
studies show AIDS costs compa-
rable to costs of numerous other
commonly covered conditions.

Finally, even if a disability-based
distinctionisjustified, aplanisrarely
justified incompletely denying cov-
erage to an individual based on a
diagnosis of disability. Forexample,
a group plan generally could not
deny coverage for treatments or
procedures unrelated to the dis-
ability. -

Must All Limitationsand Ex-
clusions Be Justified?

No. Justification is required only
fordisability-based distinctions. Not
all health-related plan distinctions
discriminate on the basis of disabil-
ity. The EEOC does not require
justification of generally applicable
limitations and exclusions, even if
they adversely affect individuals

with disabilities. Nor does the
EEOC interpret the ADA to re-
quire that health plans make rea-
sonable accommodation for indi-
viduals with disabilities.

Employers, insurers and unions may
continue to apply insurance distinc-
tions that are not based on disability
and are uniformly applied to all
employees. For example, employ-
ers may still offer health insurance
that does not cover pre-existing
conditions for a certain period of
time specified in the plan, even if
such a pre-existing condition ex-
clusion adversely affects employ-
ees withdisabilities. The guidelines
also permit facially neutral limita-
tions such as lifetime coveragecaps
applied to all employees.

Further, a health plan may exclude
or limit coverage for specific pro-
cedures ortreatmentsif they arenot
exclusively or nearly exclusively
applicable to a particular disability.
For example, a plan may limit the
number of blood transfusions or x-
rays that the plan will pay for, even
though this may have an adverse
effect on individuals with certain
disabilities such as hemophilia.
Likewise, a plan may limit or deny
coverage for all “experimental”
drugs and/or treatments or all “elec-
tive surgery.”

Finally, a plan may exclude or pro-
vide lower levels of coverage for
broad categories of conditions that
are notdrawn along lines of disabil-
ity. For example, a plan may have
lowerreimbursement rates for treat-
ment of “mental or nervous condi-
tions” or for“eyecare.” The EEOC
does not consider these disability-

CORNELL UNIVERSITY
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Health Benefit Plans and the ADA

R,

based distinctions because these
conditions are not always “disabili-
ties” as defined in the ADA. That
is, they are notalways impairments
that substantially limit a major life
activity.

How Doesthe ADA Apply to
Disability-Based Distinc-
tions?

A plan term or provision is disabil-
ity-based if it singles out a particu-
lar disability, a discrete group of
disabilities, disabilityin general (all
conditions that substantially limita
major life activity), or a treatment
or procedure used exclusively or
nearly exclusively to treata particu-
lar disability. Exclusions that are
based on a disability like deafness,
AIDS, cancer or alcoholism, may
violate the ADA.

The best way to avoid possible vio-
lations of the ADA is to avoid sin-
gling out diseases or conditions
considered disabilities under the
ADA. However, differential treat-
mentmay be justified by therisksor
costsassociated with the disability.
Justification will be determined on
a casc-by-case basis. The plan
sponsor bears the burden of proof
- that a disability-based distinction
is permitted by first showing that
the health plan either is a bona fide

plan that is consistent with state

law or is a bona fide self-funded
plan, and then proving that the dis-
ability-based risk classification is
not being used as a subterfuge to
evade the purposes of the law.

Plan sponsors may use accepted
principles of insurance risk classi-
fication and current and accurate
actuarial data, but not data based
onmyths, fears, stereotypes or false
or outdated assumptions about a
disability. Disability-based limita-
tions or exclusions will not be con-
sidered to violate the ADA if:

1. they are based on legitimate
actuarial data, or actual or rea-
sonably anticipated experience,
and apply equally to conditions
with comparable actuarial data
and/or experience; or

2. they are necessary because no
alternative to a disability-based
distinction is available to pre-
vent an “unacceptable” change
such as:

a drastic increase in premiums,
co-payments or deductibles;

a drastic alteration in the scope
of coverage orlevel benefits; or

other changes that would make
the plan unavailable to a signifi-
cant number of other employ-
ecs, Or so unattractive that the
employer could not compete in
recruitingandmaintaining quali-
fied workers due to the superi-
ority of health insurance plans
offered by other employers in
the community, or so unattrac-
tive as to result in significant
adverse selection.

HowDoes The ADA Apply fo
Dependent Coverage?

If coverage is provided to employ-
ees for their dependents, a plan
must justify in the same way any
reduction of the level of those ben-
efits to an employee because that
employee has a dependent with a
disability. The ADA, however, does
not require that the coverage ac-
corded dependents be the same in
scope as the coverage accorded
employees. For example, a
$100,000 benefit cap for employ-
ees but only a $50,000 for depen-
dents, would be permitted.

Will There Be Future EEOC
Guidance?

Yes. The EEOC plans to publish
further guidance with an opportu-
nity for public comment. Future
guidance also will address issues
arising from wellness plans, such as
whether premiums for non-smok-
ersare permissible and the extentto
which risk-group classifications
under wellness plans will be treated
asdisability-based. Thefinal guid-
ancealso will clarify plancoverage
of workers with substance abuse
problems and treatments not usu-
ally covered by plans, such asfertil-
ity treatment.

EEOC materials are available
from the U.S. Equal Employment
Opportunity Commission, 1801 L
Street, N.W., Washington, D.C.
20507, (800) 669-4000 (Voice), -
(800) 800-3302 (TTY), or (800)
669-EEOC (Publications-voice).

April, 1994
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For Further Information Contact:

ILR Program on Employment and Disability
ILR Extension Bldg., Room 102
Comell University
Ithaca, NY 14853-3901

Voice: (607) 255-7727 TTY: (607) 255-2891

This material was produced by theProgram on Employment and Disability School of Industrial and Labor Relations - Extension Division,
Comell University,and funded by a grant from the National Institute on Disability and Rehabilitation Research (grant #H133D10155). It
has beenreviewed foraccuracy by the U.S. Equal Employment Opportunity Commission. However, opinions about the Americans with
Disabilities Act(ADA) expressedin this material are those of the author, and do notnecessarily reflectthe viewpoint of the Equal Employment
Opportunity Commission or the publisher. The Commission's interpretations of the ADA arereflected inits ADA regulations (29 CFR Part
1630) and its Technical Assistance Manual for Title I of the Act.

Cornell University is authorized by the National Institute on Disability and Rehabilitation Research (NIDRR) to provide information,
materials, and technical assistance to individuals and entities that are covered by the Americans with Disabilities Act (ADA). However, you
should be aware that NIDRR is not responsible for enforcement of the ADA. The information, materials, and/or technical assistance are
intended solely as informal guidance, and are neither a determination of your legal rights or responsibilities under the Act, nor binding on
anyagency withenforcementresponsibility underthe ADA.

Inaddition to servingas aNational Materials Development Project on the Employment Provisions of the Americans with Disabilities Act
of 1990, theProgramon Employment and Disabilityalso serves s the training division of the Northeast Disability and Business Technical
Assistance Center. This publication is one of a series edited by Susanne M. Bruy2re, Ph.D., CR.C., Director of the ILR Program on
Employment and Disability at Comell University. '

OTHER TITLES IN THIS IMPLEMENTING THE ADA SERIES ARE:

< Pre-Employment Screening and the ADA

¢ A Human Resource Perspective on Implementing the ADA

¢ Atitudes Toward the Employment of Persons with Disabilities

€ The Implications of the ADA for Personnel Training

¢ The ADA and Workers' Compensation

¢ Pre-Employment Testing and the ADA

¢ Reasonable Accommodation Under the ADA

¢ The Reasonable Accommodation Process in Unionized Environments
< Total Quality Management Applied to the Implementation of the ADA

For further information about publications such as these, contact the ILR Program on Employment and Disability,
Cornell University, 102 ILR Extension, Ithaca, New York 14853-3901; or a1607/255-2906(Voice), 607/255-2891 (177),
or 607/255-2763 (Fax).

CORNELL UNIVERSITY April, 1994
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The Americans with Disabilities Act and
Collective Bargaining Agreements:

Reasonable Accommodations or
Irreconcilable Conflicts?

By Mary K. O’MELVENY*

INTRODUCTION

Title I of the Americans with Disabilities Act (“ADA™),' which took
effect on July 26, 1992, promises to significantly enhance employment
opportunities for people with disabilities. The ADA has received broad
support from both individuals’ and organizations’ working to remove
barriers to the full employment of the disabled and inchades many of the
statutory protections for disabled workers contained in the Rehabilitation Act
of 1973.' The ADA, however, is intended to reach more broadly than the

* Headquarters Counsel, Communication Workars of Americs, AFL-CIO. Some of
the textual material in this paper is based upon earlier drafts propared by the suthor for
uRmhmmhMbyﬂnM‘sCmiﬂomWof?qb
with Disabilities (“PCEPD”). An earlier version of this papar was presented st the 1993
Mid-Winter Meeting of the ABA Labor and Employment Law Section, EBO Committos.
The suthor is 8 member of the Working Group on Seniority and Collective Bargaining
Rights, a subcommittee of PCEPD.

‘WW&WMWM‘Z USC. §§ 12101-12213
(sm.mlwl)(mmummuuwmmammmy

! 1d & § 12111(5) (Employers with twenty-five or more employees are covered by
thoADAuofhlyzs,lm.FmpbymwnhﬁMtom-ﬁnmpbyummI
Tuly 26, 1994, to comply with the ADA.).

) Individuals who testified in suppart of the ADA inciude Sandra Pasrino,
ChﬁmNdmﬂCumdlthdMW.Dﬁ.k,m
TﬂFaumhRidndWofwwthSan
REP. NO. 485, 101t Cang., 2d Sess, pt 2, st 25-27 (1990), reprimed in 1990
US.C.CAN. 267 [bercinafter H.R. REP. NO. 435].

‘mmmehhmAmhm
Femofhhcdwofmomwmcld
the National Instise on Disability snd Rehabilitation Ressarch. See UNITED STATES
EQJALMOROITUNHY mmssmu,mmmmmw
THE EMPLOYMENT PROVISIONS (TITLE 1) OF THE AMERICANS WITH DBARLITIES ACT,
RESOURCE DIRBCTORY (1992) [hersinafier ADA TECHNICAL ASSISTANCE MANUAL).

129 USC. §§ 701-797(b) (1988). The Rebabilitation Act of 1973 prohibits
recipiants of federal funding, 29 US.C. § 794, federal govemment agencies, 29 USC.
§ 791, end federal contractors, 29 US.C. § 793, from discriminating ageinst qualified
Mmmwmnusc.gm-mmwﬁ:m
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Rehabilitation Act by providing a “clear and comprehensive national
mandate’™ to eliminate discrimination against disabled workers and by setting
forth “clear, strong, consistent and enforceable standards™ for equal
treatment. In order for these standards to be met, the federal government must
play a “central role™ in the enforcement of the ADA.’

Labor unions'® have been among the most vocal supporters of the ADA
and the added benefits that the Act brings to their members. Unions recognize
that the sweeping benefits contained in the ADA are consistent with the
interests of all of the employees that they represent. Prior to the ADAS
enactment, unions often sought improved health and safety protections in the
workplace through the well-established collective bargaining process.
Traditionally, unions used prohibitions against discrimination contained in
their collective bargaining agreements and their contractual grievance
procedures to protect the rights of employees with disabilities. The ADA
provides an enhanced opportunity to contimue these efforts by adding new
statutory requircments designed to compel reluctant employers to provide
equally safe and healthry working conditions for the disabled. As the number
of workers with disabilities contimies to grow," these added requirements
have become increasingly significant.

ADA. ADA specifically provides that, af @ minisuom, its protections shall be as
substantial as those required by the Rehabilitation Act. Thus, the ADA does not preampt
sy federal, state or local law which provides equal or grester rights for individuals with
disabilities than those established by the ADA. 42 U.S.C. § 12201(b).

¢ HR. REP. NO. 485, pt. 2, ngva note 3, &t 22; see also 42 US.C. § 12101(bX1)
(explaining the purpose behind the ADA).

' 42 US.C. § 12101(bX2).

‘I

*Id § 12101(b)(3).

¥ The AFL-CIO, for exampls, has been & major labor union proponent of the ADA.
See AFL-CIO & GBORGE MEANY CENTER POR LABOR STUDIES, INSTRUCTOR'S GUIDB
POR TRAINING REPRESENTATIVES ON APPLICATION OF THE ADA 1 (1992).

" During Congressional hearings on the ADA, it was recognized that the mumber of
poople with disabilities is steadily growing, and that many of these individuals suffer
froquent job discriminstion. See H.R. REP. NO. 485, pt. 2, spra note 3, at 30-34. The
statuse recognizes that 43 million peopie suffer from dissbilities. 42 U.S.C. § 12101(a)1).
The ADA protects not only those who are actually dissbled, but also those who are
“regarded” as baving a disability, thus substantially increasing the mumber of mdividuals
protected. 42 U.S.C. § 12102(2). The mumber of workplace injuries is also dramancally
increasing, cmusing many employess 10 join the ranks of the dissbled. Each day 11,000
workers lose work time or must restrict their work activity dus 0 sarious injuries on the
job. Charies Nobls, Keeping OSHA's Feat to the Fire, TEICHNOLOGY REV. 43, 44 (Feb-
Mar. 1992). A recently relcased Public Health Service study documanted job-relsted
injuries in 1988 affecting cos of every 15 U.S. wodkars. PHS Releases Report om Job-
Related Injuries, 145 Duily Lab. Rep. (BNA) D23 (DLR 1993), available in Westlow,
BNA-DLR databases (citing conclusions set forth in National Canter for Hoalth Statstaca,
HEALTE CONDITIONS AMONG THE CURRENTLY EMPLOYED, UNITED STATES 1988 (1993))
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Unfortunately, neither the language of the ADA itself nor the Equal
Employment Opporunity Commission’s guidance on the ADA's
enforcement explicitly acknowledges the existence, or the possible
importance, of the collective bargaining process as a way of maximizing
the effectivencss of the Act. As a result, there has been a tendency on the
part of some labor organizations, disability rights lobbyists and employers
to assume that the interests of nondisabled and disabled union members
are in conflict.? Indeed, several areas of tension appear to exist between
the obligations imposed by the ADA and the union’s role as a collective
bargaining representative.

Congress gave virtually no guidance conceming how potential
conflicts between the ADA and other labor relations statutes, such as the
National Labor Relations Act (‘“NLRA"),” should be resolved. Further-
more, the regulations and technical assistance materials issued by the
Equa! Employment Opportunity Commission (“EEOC”) since the ADA’s
enactment have shed little light on the appropriste resolution of such
conflicts.* Following the passage of the ADA, the EEOC issued notice
of proposed rulemaking on the relationship between the requirements of
Title I of the ADA and the NLRA.” In response, commenis were
received from the labor, employer and disability communmities.* Whea
the EEOC issued its first set of regulations and interpretive guidance on
the ADA, however, it deferred taking a position on this issue. In the
preamble to its final rule, the Commission stated:

The comments that we received reflected a wide variety of views. For
example, some commentators argued that it would always be an undue

2 Such assumptions are based upon a lack of understanding of the ADA or on a lack
of understanding of the historical efforts by organized labor to expand protections for
MMMUMMCWMMM«NWW
wmwofmmmm.s«,c.g.&ta.sumpmm
MCG&MQUEWW!OWMAMQ&N&ADAby
Claiming a Collective Bargaining Obligation?, 9 THE LABOR LAWYER 71, 93-96 (Winter
1993); Jomme J. Ervin, Reasomable Accommodation and the Collective Bargaining
Agreement Under the Americans with Disabllities Act of 1990, DeT. C. L. REV. 925, 954-
71 (1991).

9 Ngtional Labor Relstions Act, 29 U.S.C. §§ 151-169 (1988) (hereinafier NLRAJ;,
see Labor-Management Relations Act, 29 U.S.C. §§ 141-187 (1988) (encompessing and
smending the NLRA).

¥ See ADA TECHNICAL ASSISTANCE MANUAL, supra note 4, &t III-16 (discussing
mmofmﬁmmmwwmummm
the ampioyer to do whatever is required).

¥ 29 CFR. § 1630 (1992).

“id
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hardship for an employer to provide a reasonable accommodation that
conflicted with the provisions of a collective bargaining agreement.
Other commentators, however, argued that an accommodation’s effect

onanagmcmcmshonndnabecomidmdwhenmessingum
hardship.

Subsequently, the EEOC and the General Counsel of the National
LabochhﬁomBoard(“NLRB")memptedtoaddmstheseimmby
working to draft and adopt a substantive “Memorandum of Understand-
ing” that would provide the needed guidance. These efforts failed,
however, and the NLRB General Counsel issued its own Memorandum
to its field personnel on August 7, 1992."" This Memorandum detailed
some of the potential conflicts between the ADA and the NLRA and
directed that any unfair labor practice charges raising ADA-related issues
should be referred to its Division of Advice for review." The EEOC,
while contiming to study the problem, has not yet issued any policy
statements or other documents that would assist in resolving the identified
areas of potential conflict."

The premise of this Article is that it is both possible and desirable to
reconcile the tensions which exist between the ADA and the National
Labor Relations Act, and its various state and local counterparts. Indeed,
this Article will argue that the best, most readily available vehicle for
doing so already exists~the labor-management relations dialogue known
as the collective bargaining process.

L THE RELATIONSHIP BETWEEN
THE ADA AND EXiSTING LABOR LAws

The existence of potential conflicts between state and federal labor
laws and the ADA stems from the failure of the drafters of the ADA to
give adequate recognition to the unique role that unions play in the

' See Memorandion from the Office of the General Cowuel of the NLRB on
Potential Conflicts Raised by Americans with Disabilities Act, 158 Daily Lab. Rep. (BNA)
E-1 (DLR 1992), available in Westlaw, BNA-DLR databases [bereinafier NLRB General
Counsel's Memorandum).

- 4

“ A dnaft of s enforcement guide was prepared by the EEOC staff at the end of
1992, however, and has been circulating as pert of the EEOC"s internal review process.
Letter from Evan Kemp, Chairman of the U.S. Equal Employment Opportunity
Commission, to Justin W. Dast, Jr., Chairman of the President’s Committes on
Employment of People with Disabilitics (Nov. 25, 1992) (on file with author).
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workplace. This role requires that each union take actions that advance
the interests of all members of the bargaining unit while, at the same
time, ensuring that the rights of individual employees are adequately
protected.

Much state and federal legislation governing labor-management
relations has recognized and defined this role of unions, as well as the
employer’s corresponding duties and obligations.” The principal federal
statute on collective bargaining is the NLRA,” although other federal
legislation, such as the Railway Labor Act” and the Federal Labor
Management and Employee Relations Act” also regulates labor-
management relationships and the rights of represemted employees.
Additionally, many states have enacted legislation patterned after the
NLRA in order to include state or local government workers whom the
NLRA does not cover.”

This Article will examine several ADA provisions which arguably
conflict with the statutory requirements of the NLRA and with parallel
state and local labor relations enactments. Although limited guidance
exists to resolve these potential points of conflict, it should be obvious
that Congress did not intend to silently overrule large segments of long-
standing and crucial labor legislation in its efforts to accommodate
disabled individuals in the workplace.

EEOC Regulations issued early in 1992 provide that one defense
against a charge of ADA-prohibited discrimination will be to assert that
the action was required by “another Federal law or regulation [that]
prohibits an action (including the provision of a particular reasonable
accommodation) that would otherwise be required’ -Since Congress

® See, ¢.8., MASS. GEN. LAWS ANN. ch. 150A, §§ 1-10 (West 1982); WIS. STAT.
ANN. §§ 111.01-111.19 (West 1988); MINN. STAT. ANN. §§ 179.01-.17 (West 1993).

2 29 U.S.C. §§ 151-168 (1988) (encouraging the use of collective bargaining snd the
designation of represautstives).

B 45 US.C. §§ 151-164 (1988). “Employees shall have the right to organize and
bargain collectively through representatives of therr own choosing.™ M § 152

B 5 USC. §§ 7101-7135 (1988). “Each employee shall have the right to form, jom,
or assist any labor orgsnization, or to refrain . . . without fear of penalty or reprisal . . .
and each employee shall be protected in the exercise of such right.” Id. § 7102.

* Some state employess are also covered by executive orders. Furthermore, many
county and local govemmment employees are covered by local ordinances. Ses, ¢.g., KY.
REV. STAT. ANN. § 030(1) (Michie/Bobbs-Merrill 1993) (Kentucky Fire Fighters
Collective Bargaining Act permitting fire fighters in cities with populstion over 300,000
to engage in collective bargaining and those in cities with lesser populstions to petition
for collective bargaining suthority).

B 29 C.FR. § 1630.15(e) (1992).
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was aware of the existence of statutes such as the NLRA when it enacted
the ADA, the NLRA should arguably be included in the “federal laws”
defense category.” Such a “federal laws” defense would recognize those
limited situations where employers and union representatives will have to
violate ecither the NLRA or the ADA because it will be impossible to
comply with both.

Recognition of the NLRA’s important protections in evaluating ADA
rights and obligations is particularly important because of the unique role
played by unions as the employees’ agent on matters affecting terms and
conditions of employment. This role leads to a corresponding duty of fair
representation. Collective bargaining representatives owe a duty to each
member of the bargaining umit to “serve the interests of all members
without hostility or discrimination toward any, to exercise their discretion
with complete good faith and honesty, and to avoid arbitrary conduct ™
This duty exists at all stages of the collective bargaining
process—negotiation, administration and enforcement of collective
bargaining agreements.”

* The Union comments presented to the EEOC on this topic specifically recommend-
od that § 1630.15(c) “make clear that an obligation to comply with, among other laws,
the national labor relstions act, would also be a defense to a charge of discrimination
{under] the ADA. The national labor relations act [sic], of course, requires employers snd
bargaining sgents to negotiste over the terms and conditions of employment.” See Report
of the Labor and Employment Law Section of the American Bar Associstion on the
Proposed EEOC Rules on the Americans With Disabilities Act, April 12, 1991, pp. 70-71
(bereinafter Labor and Employment Law Section Report). This position, in-fact, has been
advanced by the NLRB Genoral Counsel. NRLB General Counsel’s Memorandiom, supra
note 17, at *2 (explaining that actions required by other federal laws would be s defense
to an ADA challenge).

7 Vaca v. Sipes, 386 U.S. 171, 177 (1967) (citations omitted).

'SnWWM(IBEW)V Foust, 442 U.S. 42, 47 (1979) (“A umion must
represent fairly the interests of all bargaining-unit members during the negotistions,
admiistration, and enforoement of collective-bargaining agreaments.™); see also Air Line
Pilots Ass'p, Int'lv. O'Neill, 111 8. Ct 1127, 1135 (1991) (“indeed, we have repestedly
noted that the Vaca v. Sipes standard spplies to ‘challenges leveled not only st a union's
contract administration and enforcement efforts but at its negotistion activities as well.”™
(quoting Communications Workars v. Beck, 487 U.S. 735, 743 (1988)); Hines v. Anchor
Motor Freight, Inc., 424 U.S. 534, 568-69 (1976).

In Vaca “we accept{ed) the proposition that a union may not arbitrarily ignore

& meritorious grievance or process it in a perfunctory fashion,” ... and ow

mhcmnhmhdnmwmuyofﬁnm in oot

pressing the employee’s case to the last step of the grievance process stemmed
from our evalustion of the mamner in which the union had bandled the
grievance in its eartier stages.

(quoting Vaca v. Sipes, 386 U.S. &t 191).
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In the context of the ADA, this judicially imposed obligation”
means that 3 union may not arbitrarily pursue the rights of a disabled
member in a manner that ignores the interests of nondisabled members.
Likewise, the union may not discriminste against a member with a
disability merely because other members are antagonistic to that
individual. Presumably, if a union’s actions are fair, impartial and taken
ingooifaith.rehﬁvelywidcdiscreﬁonwillbegimtohADA—nhted
efforts.

The NLRB General Counsel’s Memorandum asserts that the NLRB
plans to analyze employees’ unfair labor practice charges that implicate
the ADA by using “traditional principles” governing the duty of fair
representation.” Any union faced with a member's demand for an

® Steele v. Louisville & Nashville R.R., 323 U.S. 192, 198 (1944). The Stesle Court
beld that the Railway Labor Act “expresses the aim of Congress to impose ocn the
bargaining representative of & craft or a class of employees the duty to exercise fairly the
power conferred upon it in behalf of all thoss for whom it acts, withowt hostile
discrimination against them ™ /d. st 202-03. Subsequent cases have defined the duty ss
a foderal right and have trested a breach of the duty as an unfair lsbor practice over
which federal courts have jurisdiction. See Humphrey v. Moore, 375 U.S. 335, 343 (1964)
(“{TThis actiop is one arising under § 301 of the Labor Mmagement Ralations Act and
is a case controlled by fedaral law. . . .™); see also Fard Motar Co. v. Huffinan, 345 U.S.
330, 337 (1953) (“That the suthority of bergaining representatives, however, is not
abeohzte is recognized in Seele v. Lowisville & NR Co.... in comnection with
comparable provisions of the Railway Act.”™); Tunstall v. Brothethood of Locomotive
Firenen & Enginamen, 323 US. 210, 213 (1944) (“{TThe right asserted by Petitioner
which is desived from the duty imposed by the Railway Labor Act . . . as & bargaining
representative, is & federal right . ... The case is therefore one arising under a law
regulating commarce of which the federal courts are given jurisdiction. . . ."); ¢/ Syres
v. Oil Workers 'l Union, Local No. 23, 350 U.S. 892 (1955) (ruling that employess’
challangs of collective-bargaining agresment provisions conceming seniority thet had bean
agreed to by union representatives was besed upan breach of contract and did not involve
the NLRA or any foderal law).

® 4ir Line Pllots Ass'n, I, 111 S. Ct &t 1130 (“{A] union’s actions are arbitrary
only if, in light of the factual and legal landecape st the time of the union’s acticns, the
umion’s behavior is 80 far outside a ‘wide rangs of reasomsblensss’ ... as © be
irrational ). Thus, mere nogligence is not sufficient to charge & umion with breach of its
duty of fair represeutation. See United Steelworkers of America, AFL-CIO-CLC v.
Rawson, 495 US. 362, 372-73 (1990) (stating that “mere negligsnce, even i the
auforcament of a collective-bergaining agreamant, would not state s claim for breach of
the duty of fair representation.”).

% NLRB General Counsel's Memorandion, supra note 17, st *4. The NLRB has
m-dmmummhmmmmmwm-
union’s opposition to0 s proposed accommodstion under ADA sincs issusnce of. the
General Counsel's Mamorsndum. The first, Local 876, United Food and Commercial
Workers (The Kroger Company), Case 7-CB-9518 (Juns 23, 1993) (ou file with the
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accommodation under the ADA that would impair the rights of other
members in the unit is placed in a difficult, though not an impoesible,
position. The. best way to “accommodate” the competing and conflicting
interests involved is to insure that full commumication exists at all points in
the ADA dialogue process, so that the union can play a constructive role in
suggesting altemative accommodations while limiting adverse effects on the
interests of the other workers. Resolving ADA issues in ways that are in
harmony with collective bargaining rights and that result in sohations that will
have the support of all members of the collective bargaining unit enables all
employees to receive the maximum protection of both the ADA and the
NLRA collective bargaining process.

In order for a union to camry out its fair representation duties, the NLRA
ensures that the union will be able to elicit information from, and insist on
dialogue with, the employer whenever terms and conditions of employment
are at issue.® Without these crucial communications, the union cannot fulfill
its obligations to the workers it represents, including those workers with
disabilities.

I. THE AREAS OF POTENTIAL CoNFLICT BETWEEN THE ADA
AND LABOR-MANAGEMENT RELATIONS STATUTES

Hiring and personnel practices which discriminate against qualified
individuals with mental or physical disabilities are unlawful” Employ-

suthor) involved a umion's refusal to agree to the transfer of an employee suffering from
a panic disorder condition because it would violste contractual semiority provisions. The
Board concluded that there was no evidence that the umion's action was motivated by
discrimination, or that it had taken a different position m the case of non-dissbled
" employoss seeking trxnsfers, or that it had acted arbitrarily. Thare was evidence that the
union had agreed to earlier accommodations proposals which would not have violated the
contract, but the employes had rejected those approaches. Therefore, the Board conciuded
that “the Union had a reasonable basis to decide that subordinating (the dissbled -
employee's) interests to the imserests of other unit members, as required by the contract
seniority, was preferable.” Id. st §.

The second ruling, Local 125, United Asto Workers (Jokn Deere Co.), Case 13-CB-
3323, 1993 WL 321785 (N.L.R.B.G.C.) (July 29, 1993), also dismissed s charge alleging
that the Union's failure %0 pursue a grievance challenging & comtractually negotisted
smoking policy. The Board found no evidence that the Union’s action was arbitrary or
motivated by discrimination agsinst the employee's asthma condition, relying upon
traditional precedent protecting conduct withmn & “wide range of reasonablensss,” /d st
*3 (citing Ford Motor Company v. Huffman, 345 U.S. 330, 338 (1953) and Airline Pilots
Ass'n, Int’l v. O'Neill, 499 U.S. 65 (1991).

B Detroit Bdison Co. v. NLRB, 440 U.S. 301, 302 (1978) (declasing that the duty
to bargain collectively inchudes a duty to provide relovant information nesded by the
wnion to ensble it to negotise); 29 US.C. § 15&(d).

0 42 US.C. § 12112(a); see also id. § 12102(2) (defining the tarm “disability™).
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ers must make “reasonable” efforts to accommodate such disabled
workers so that they can perform the “essential functions” of a position
unless doing so would constifute an “unduc hardship.”™ Required
‘accommodations may involve changes in job structure, work procedures,
or workplace environment that will enable disabled employees to enjoy
the same work opportunities that are available to nondisabled employ-
ces.® While each potentially “reasonable” accommodation will vary
according to the employee’s individual circumstances and the nature of
the work, virtually every proposed accommodation will effect some
change in the working conditions for the disabled employee and often for
other employees as well

A. Proposed AMM Affecting Terms and Conditions of
Employmens Within the Bargaining Unit

TheNLRAimposesuponemploymadmytobargainwiﬂnhemion
over “wages, hours and other terms and conditions of employment.™
Thischnybthe'cmcialcomponeutofd:ecolleaivehupiningtehﬁon-
ship. Collective bargaining assumes an ongong, cooperative relationship
and is premised upon a good faith willingness to reach agreement on
employment matters.” Section 8(a)($) of the NLRA requires an employ-
ertonoﬁfythemionofanypropooed“mﬁuﬂwmxipiﬁ-
cant” changes in working conditions and to bargain with the union over
such proposals.® Failure to do so constitutes a refusal to bargain and 8

¥ 42 US.C. § 121120bX5XA)-

¥ d § 12111(9).

% This language is set forth in § 8(d) of the NLRA. 29 USC. § 13&(d) (1988).
Seeﬁm%n)nbm*luofply.mmofmbymn.wm
conditions of employment™ as mandstory bargaining subjects. 29 US.C. § 155(a) (1988).
In NLRB v. Wooser Div. of Borg-Wamer Carp., 356 U.S. 342, 349 (1958), the Coust
concluded that § 8(d) end § 8(aX$), 29 US.C. § 158(aX9), ware 10 be read together
@Mammawwmhnncmof
wmnm.mmnnm a0 ares of “permissive” bargaming
mmﬁhpﬂﬁnm“ﬁumbﬂmamm-ﬂbwcm
to agroe.” Wooster, 356 US. at 349.

"nhumlmummmmw;mnmmu

they negotiste i good faith with the view of reaching an agresment if possible;

and maere discossion with the representatives of amployees, with a fixsd resolve

on the pert of the employer Dot to enter into sy agreament with them, even as

to mstters as to which there is no disagreement, does not satisfy its provisions.
NLRB v. Highland Park Mfg. Co., 110 F.2d 632, 637 (4th Cir. 1940) (emphesis added).

® NLRB General Counsel’s Memorandum, supra note 17, at *2 (citing Lamouses,
259 N.L.R.B. 37, 48-49 (1981)).
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violation of the NLRA, regardiess of the employer good faith.” Whenever
proposed changes will “vitally affect” the terms and conditions of the
employeekanploymmwithinthebugainingmn,thaedmgum\nbe
presented to the union for negotiation.* Normally, the courts will defer to -
the judgment of the National Labor Reistions Board in determining if 8
statutory duty to bargain exists." Bargaining history and current industrial
practices are among the areas scrutinized in determining this duty.®

When a statutory duty to bargain exists, an employer cannot make any
changes in the terms and conditions of employment that would constitute
labor contract “modifications™ without the consent of the union.* Failure to
obtain the union consent to such changes violates section 8(d) of the
NLRA“ The NLRB General Counsels Memorandum soundly reaffirms the
employer’s duty to bargain with the union when proposing ADA accommoda-
tions that would effect any significant change in working conditions:

[T)f an employer unilaterally implements a “reasonable accommodation” for
a disabled employee or otherwise alters its employment practices 30 as to
change wages, hours or other working conditions, its action may give rise
to a Section 8(a)(5) charge.*

Thus, any “change that is inconsistent with an established employment
e such as & seniori e, defined job classifications or  dissbil

® See NLRB v. Katz, 369 U.S. 736, 743 (1962). “A refusal to negotiste in fact as
to any subject which is within § 8(d), and about which the union seaks to negotists,
vblnuis(nXS)wﬂnthychlmym»r-dlm'iﬁhm
upon an over-all collective agresment and carnsstly md in all good faith bergains to thet
ad” Id

® See Allied Chamn. & Allali Workars of Am. Local Union No. 1 v. Pittsburgh Plate
Glass Co., 404 U.S. 157, 179 (1971) (affirming the Sixth Circuit's reversal of the NLRB's
holding that chenges in en employer’s unilseral modificstion of retired amployess’
retirament benefits, which are embeaced by the bargaining obligation, constitutes an unfair
laber practios).

4 See Fard Motor Co. v. NLRB, 441 U S. 438, 501 (1979) (“{A]s for the argument
that m-plamt food pricss and servicss are 0 trivial to qualify as mandetory subjects, the
Bosrd has s contrary view, and we have 0o basis for rejecting it.”)-

° /d & 499-500 (1979).

° Kary, 369 US. &t 743; Allied Chem., 404 US. &t 179.

“ NLRB General Counsel’'s Memorandum, supra now 17, &t *]1 (“[N]either party may
alter tarms mnd conditions . . . in te agreament without the consent of the other party.
Moarsover, ssction 8(d) specifically suthorizes parties 1 . . . refuse to ‘discuss or agree ©
ey modificstion’ during e tm of the comtract

“d .
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plan would more likely be a change in Section 8(d) terms and conditions™
of employment.“

There are a few accommodations which are not generally thought to
constitute a substantial change in working conditions. These “non-
substantial” changes involve an employer’s expenditure of funds to make
minor additions to, or alterations of, work space or equipment in order to
enable the disabled individual to perform the cssential functions of the
position.” Specific examples provided by the NLRB General Counsel
inchude posting notices in braille and pusting a desk on blocks."

Ahhoughwhpmelyphyximl.individmlaccommodaﬁom may have
little to no effect upon the rights of the other workers or upon general
workingconditiomwithinﬂwbargainingmit.thcydoaﬂ'eathetem
and conditions of employment of the worker with a disability. Thus, the
union should still be inchuded in discussions about such proposed
accommodations in order to cnsure that the employee’s rights are
protected and to reduce the chance for conflict. Such ongoing dialogue
best serves the purposes of both the NLRA and the ADA.

Moreover, individualized negotistions between the employer and an
individual employee over even minor changes that involve a mandatory
bargaining subject require negotiation with the union and are precluded
by section 9(a) of the NLRA.® Thus, even if the proposed accommoda-
tion does not affect other members’ interests, the union should be allowed
the opportunity to participate in the discussion in order to reduce amy
possible conflicts which may otherwise arise.” In particular, participa-

“I/d at*2

“Id

4 A unilatersl “resscnable accommodation™ would violste Section 8(a)5) auly

if it affects s “material, substantial or significant” change m working conditions.

Accommodations such as pusting s desk on blocks, providing s ramp, adding

mmam-m,wmmmqmw

mmmph.mmmmmmny

would not be changes in tarms and conditions of employment. In that case m

employer would bave no duty to bargam over the implementstion of such

sccommodations.
M

® /d &t *3 (An employer and employee are suthorized to sdjust grievances “but only
‘as long as the adjustment is not inconsistent with the terms of a collective-bargaining
contract . . . {snd) the bargaining representative has been given oppartunity to be pressnt
to such adjustment.’™) (quoting § 9(s) of the NLRA).

® The benefits of this cautious spprosch are evidenced when considering the pre-
wmmmmxofm.mwhw
as well as existing amployess. 42 US.C. § 12112(a) (Supp. I 1991). With the exception
of the hiring hall arena, where the pool of prospective employess are already in the union,

4



230 KENTUCKY LAW JOURNAL [Vol 82

tion by the union may help to ensure that the accommodation is adequate
while not placing an undue burden on other workers.

B. “Direct Dealing” Between the Employer and the Disabled Employee

The EEOC Regulations interpreting the ADA describe the accommo-
dations process as an ongoing “interactive” dialogue between the
employer and a disabled worker that is aimed at developing altemative
ways (“reasonable accommodations”) for that employee to perform the
essential functions of a particular job without causing undue hardship for
the employer.” In a unionized workplace, such a worker-employer
dialogue is not permitted unless the collective bargaining representative
has declined the opportunity to participate in the process. The rationale
is simple—if an employer were free to make “special deals” with
individual employees, the collective bargaining process would quickly be
undermined.

Direct dealings between an employer and a represented employee are
subject to both the NLRA and the applicable collective bargaining
agreement. Thus, an employer who deals directly with a represented
employee about terms and conditions of employment violates sections
8(a)(5) and 9(a) of the NLRA.® Moreover, an employer cannot reach
an agreement with an individual employee that would result in a violation
of the terms of an existing collective bargaining agreement. There is no
reason to treat the ADA’s passage as requiring a different rule, and there
are many reasons not to do so.” Thus, the employer needs to deal with

an employer's duty to bargain with the union over terms and conditions of employment
is far more limited when would-be employees are involved However, if the selection
process includes a proposed sccommodation which would “impect on members of the
bargaining unit,” failure to bargain with the union about it may lead to 8 § 8(a)5)
violation. See id. at *4 n.5. _

% EEOC regulstions encoursge the employer to “initiste an informal, interactive
process with the qualified individual with a dissbility in need of the accommodstion. This
reasonable accommodations that could overcome those limitations.” 29 CFR. §
1630.2(cX3) (1992).

2 NLRB General Counsel's Memorandim, supra pote 17, at *3; see, e.g., Modo
Photo Supply Corp. v. NLRB, 321 U.S. 678, 683-84 (1944) (agreeing with the NLRB that
Medo Photo violated the essemtial principles of collective bargaining and engaged in
bargaining representative); Standsrd Fittings Co. v. NLRB, 845 F2d 1311, 1319 (5th Cir.
1988) (“Standard Fittings has committed unfair labor practices in refusing to bargain with
the union and in appealing directly to its workers.”).

% An individual employee negotiating on her own may not possess the familiarity
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the employee through his union when searching for a reasonable
accommodation that might impact on the terms and the conditions of
employment. Otherwise, any “dialogue” about matters covered by the
ADA that excludes the employee’s collective bargaining representative
will run afoul of the NLRA.* The NLRB General Counsel’s Memoran-
dum acknowledges the importance of union involvement: “[A]n employer
that arranges a reasonable accommodation with an employee which would
change working conditions without negotiating with the affected union
may be liable for ‘direct dealing’ with the employee” in violation of the
NLRA.”

Involving the union in the accommodations discussion can significant-
ly increase the likelihood that the selected accommodation will be the
most reasonable under the circumstances. Union involvement neither
prevents nor discourages the employee from active participation in the
dialogue. Indeed, the employee seeking an accommodation should be
involved as well. However, the assistance and involvement of a collective
" bargaining agent empowered to act on the employee’s behalf will likely
increase the significance of the accommodations request in the eyes of the
employer and place additional pressure on the employer to find the most
reasonable solution® To facilitate the union's participation in the
accommodations discussion, unions and employers might establish joint
- task forces or committees that focus specifically on ADA issues and
routinely discuss facts and likely solutions whenever an employee
requests an accommodation. Such committees would quickly develop

with the bargaining unit or the knowledge of past grievances ar settlements which might
apply to the accommodstion being requested. The individual does not have the same
authority to request relevant informstion from the empiloyer to aid in reaching agreement
and lacks the standing to seck NLRB enforcement of such requests. NLRB General
Counsel's Memorandam, supra note 17, at *3. .

% There is a substagtial body of precedent establishing that an employer camnot
e.g., Carbonex Coal Co., 262 N.L.R.B. 1306, 1313 (1982) (hoiding that changing hours
pursuant © an employee request without giving the union notice or sn invitation to
bargain violates the NLRA).

% Id st *3; /- NLRB v. American Mfg. Co. of Tex., 351 F.2d 74 (Sth Cir. 1965)
(affirming the NLRB's ruling that the employer violated the NLRA by failing to bargain
and by making unilsteral changes.).

% As noted in the General Counsel’s Memorandum and the EEOC Regulations, the
ADAMMWMof&WmmMGIymth
reasonable. NLRB General Counsel's Memorandum, supra note 17, &t *S n.17; see also
29 CFR § 16309 (1992) (sn employer must make  reasonable accommodation unless
the accommodation crestes undue hardship); 29 C.F.R. § 1630(c) (1992) (defining the
term “reascnable accommodation™ and providing examples).
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“‘expertise” in evaluating and recommending particular accommodations
lndinaumhingforth:aohliondntwmldhvednhﬂd’nwﬁw
impact on other contractual rights or existing workplace practices.
Furthermore, the establishment of such committees would demonstrate to
" all workers a firm commitment by management and the union to make
- the needs of workers with disabilities a paramount concem in the
workplace. _ :

C. Proposed Accommodations Adversely Affecting the Rights of Other
Bargaining Unit Members

The most difficult conflict between obligations and rights established
bytheADAmdtheNLRAwillocwrwhereapmpooedwcommodlﬁm
hnscomeqtmuforthedglﬂofﬂnodmbupinhgmitmm
Proposed accommodations which may affect rights guaranteed by an
existing collective bargaining agreement can take several forms” There
i8 00 question that the NLRA requires that such accommodations be the
subject of discussions with the union. ® If the rights of the other bargain-
ng-unit unployeeswﬂlbeadmelyaﬂ‘eaed,themionmmamto
anhaproponlwhhmtviohﬁngiuchyofﬁirtepm to thoee
workers under the NLRA.

1. The Role of Semiority

Traditional collective bareain: ide that seqior
ﬁghtsmy@@mhe,orghyasigniﬁmmlein'dﬂaminin;m
employee's eligibility for particular jobs, assignments, schedules, transfers
andptomodom.Anypmponltowcommo@cadhbledempbyeeby
pmvidingajoborbcneﬁtﬂntwmldmmﬂygotothemoumior
employeewilllikelyhﬁbgewonﬁglﬁgmnﬁeedbydncollwﬁw
bugahhgcomutommcmberofthehminingm

"MMW“NMM“MMA
mynﬁﬂ.hmuhﬁdn%m pmt-ims or modified work

accommodations for individoals with dissbilities™ 29 C.F.R. §1630.3(o)(2)(i)-

’EU&CQlwﬂﬁchmof&MDh—VMih
perfonnance of the msual obligation of the employer md the represetative of e
anployess to mest &t ressonsble times and confar i good faith with respect © wages,
bours, and other terms and conditions of employment. . . .").
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Seniority rights are some of the most historically significant rights
enjoyed by union-represented employees because they often guarantee job
security. . Seniority rights provide a crucial protection in the face of
“downsizing” or plant closings by ensuring that an employee is protected
against layoffs or is permitted to transfer to another position or location
rather than face unemployment. In addition, seniority rights offer a
neutral, predictable vehicle for making employment decisions when
competing needs or interests are invoived. A seniority System provides all
employees, including employees with disabilities, with important
protections from management’s favoritism, bias or arbitrariness on matters
such as promotions, assignments, or other opportunities. Because seniority
protections play such a central role, accommodations that threaten or
impair seniority rights could disrupt the entire collective bargaining
relationship. Additionally, pitting worker against worker fails to promote
the goals of the ADA or serve the needs of the employees that the ADA
was intended to protect.

2. Areas of Friction

The most likely areas of conflict between ADA compliance obliga-
tions and the rights established by the collective bargaining process
concern the following ADA-endorsed accommodations. First, the
employer could assign the disabled worker to a “vacant” position to
which more senior employees would have bidding rights or to which
employees on layoff stats would have recall rights® Second, the
employer could create a “new” or “restructured” position without
bargaining with the union about duties, performance standards, benefits,
or similar matters.® Third, the employer could offer the disabled worker

*® This accommodstion is discussed m the House Report on the ADA, which notes
that an employer can accommodate a disabled employes through resssigrmment to a vecant
position but noed not “bump™ snother employee from the job to creste a vacancy. H.R.
REP. NO. 485, pt. 1, ngva note 3, &t 63.

® Job restructuring was discussed extensively by Congress as a means of providing
s reascnsble sccommodstion. See S. REP. NO. 116, 101st Cong., 1st Sess. 31 (1989)
(Seoste Committes oo Labor snd Humsn Resources) (defining job restructwing as
“modifying a job 80 that s person with a disability can perform the esseutial functions of
ﬂnm"); H.R REr. NO. 485, pt. 2, supra note 3, st 62 (mesns of job restructuring

include “eliminating noncssential elements of the job; redelogating assignments; changing
assignments with snother employes; and redesigning procedures for task accomplish-
menrt™). Proviomly, employers had not bean required to creste “new” positions & m
accommodation under the Rebabilitation Act of 1973, 29 C.F.R. § 1613.701-709 (1992),
which applies to fedaral agencics and defines s “qualified handicapped perscn™ s ane
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a different position with, for mmple,morefavorablehmn.schedﬂea.
or “light” duty assignments that would normally be open to bidding based
upon seniority status.” Finally, the employer could reassign job dutics
to other bargaining-unit employees in a way that would increase their
workload or otherwise effect a substantial change in their working
conditions.®

Inaddreasingpotexmlconﬂictsbetweenpmpoaedwcommodaﬁom
andcxisdngcoﬂecﬁvebaminingamcmeﬂprovisiommderthe
Rehabilitation Act of 1973, the courts generally ruled that modification
of contract provisions was not required if the provisions were the result
of a bona fide seniority system.” It is unclear, however, whether the
ADA contemplates similar deference, particularly since the ADA provides
as examples of accommodations types of accommodations governed by
traditional seniority criteria.®

who can, with ar without reasonable accommodation, perform the essential functions of
the job. 29 C.F.R. § 1613.702(f). Thus, this ares of the debate will focus on when a
restructured job becomes & “new” position.
'Mupbychﬂnqumnmpbyunoamms«
S. REP. NO. 116, supra pote 60, at 31-32 ({BJumping snother employee out of a position
to creste & vacancy is not required.”); H.R. REP. NO. 485, pt. 2, supra note 3, &t 63.
'SaH.&RD.NO.&,p.LmMS.l&(MVMW
to job modificstion, inchuding eliminating nonessential assignments, redelegating tasks,
Carty v. Cartin, 623 F. Supp. 1181, 1185 (D. Md. 1985) (holding that the Rebabilitation
Act of 1973 doos DOt require job reassignment). An argument thet the ADA does not
resssignment as sn oxsmple of & ressonsble scconmnodation.
'mmmwwmnmmmamm
MhMMmmﬁdwhmnmﬂwﬂm“
semiarity. Sa.&g.,Cmnv.Thd:.mFJdﬁ(ﬁCi.lm (recognizing that a light
mmmmmmm:mmmmt«
enployess with five years of seniority); Deubert v. United States Postal Service, 733 F.2d
lm(luhCi.lW)(bmmnnnpbyuwb&uqnﬁfymhisuofdn
WMW&Wthmdamm
agresmmant); Jasanry v. United States Postal Service, 755 F.2d 1244, 1250-51 (6t Cir.
1985) (job restructuring); Shes v. Tisch, 870 F.2d 786, T89-80 (1st Cir. 1989) (remssign-
ment to vecant position). :
“cuumm:mmm:mmm-mAmn
U.S.C. § 794 (1988), to define a defense to the ADA"s reascnsble accommodation duty.
42 US.C. § 12112(bX5XA). The concept of “undue hardehip™ in section 504 of the
mmmmmm.mmmmamn
its use @ Titke VII, 42 U.S.C. § 20000-2 (1988), to describe a “de minimis” dofense a8
failore to make an accommodation mnﬁdmuuu:h.Sa,c.g.,TmW«ldAhﬁn-
v. Hardison, 432 U.S. 63, 84 (1977) ﬂnﬁnﬂnw“mmuind o
m.mwwmmm off, because it was mare than
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Although the House and Senate committee reports suggest that the
terms of collective bargaining agreements are “relevant” to the determina-
tien of whether an accommodation is “reasonable,”™” Congress did not
address this issue directly. Instead, the reports suggest that employers and
unions agree to the ADA “override” language, which would vest the
employer with the discretion to “take all actions necessary” to comply
with the ADA.“ This simplistic proposal, however, would be a poor and
problem-ridden substite for an ongoing dialogue between all of the
parties affected by an ADA accommodation request.

D. The Dwty to Provide Information versus the ADA s “Confidentiality”
Provisions

The ADA has various confidentiality provisions that could create
potential conflicts with the rights guaranteed by the NLRA. For example,
as the bargaining representative, a union is entitled to all “relevant”
information that impacts on its bargaining duties.” Such information is
deemed to be an essential part of the collective bargaining process.”
The ADA, however, prohibits an employer from releasing medical
information concemning an employee’s disability to anyone outside a very

a “do minimis cost™). Congress specifically stated that “undue hardship in the ADA is
intended to convey a significant, as opposed to a do minimis or insignificant  obligation
on the part of employers.” H.R. REP. NO. 485, pt. 3, supra note 3, & 40.

® See HR. REP. NO. 485, pt. 2, supra note 3, &t 63.

“d

¢ Failore to furnish such informstion to the union is an wnfair labor practice within
the memning of the National Labor Relstions Act § 8(s), 29 US.C. § 158(a)(5) (1947) ('t
shall be an unfair labor practios for an employer . . . (5) to refuse to bargain collectively
with the repressniatives of his empioyeses . . ").SchLRBvaMf;.Co s us.
149, 153(19$Q(muqby¢lmnobhmbﬁnﬂnhvnmﬁnnm
t0 a mion during contract negotiations); NLRB v. Acme Indus. Co., 385 U.S. 432, 436
(1967) (noting obligstion to fumish informstion extends pest comtract negotistions to all
“labor-management relstions during the tarm of an agreement™).

@ See NLRB v. Whitin Machine Works, 217 F2d 593, 594 (4th Cir. 1954), cert.
denied, 349 US. 905 (1955) (noting umions cannot represent employees effectively
withowt information thet is “necessary to the proper discharge of the duties of the
bergaining agwt”™). If the employer’s refusal to provide information prevents the umion
from being sble 1o represent its members, the employer is preventing the operation of the
collective bargaining process. See NLRB v. Acme Indm. Co., 385 U.S. 432, 435-36
(1967) (holding thet an amployer has a ganeral obligation to provide relevant information
that is needed by a bargeining representative). But see Detroit Edisom Co. v. NLRB, 440
USS. 301, 317-20 (1979) (stating that & umion's request for relevant information does not
always predominste over other legitimate interests).




considering !
conchdedtlmtheNLRmeﬂdbahmealmion'sm for “relevant”
information against an employer’s “legitimate claim” of confidentiality. "
mmmwmmmwmmmww
both interests "™

*QUuscC. § 121122(d)3XB) (Supp. I 1991); 29 CFR. § 1630.14 (1992).
®29CFR § 1630.14.
"MMM%HMmmI7,¢%.
”umwmqghmmmw uafair labor
See Detroit Edison Co. v. NLRB, 440 US. 301, 314-20 (1979) (holding thet s compeny

(Mimesots Mining & Mfg. Co.), 711 F2d 348, 358-63 (D.C. Cir. 1983) (noting thet an
Sppropriste mmummum«wumx
Southwestern Bell Tel Co. v. NLRB, 667 F.2d 470, 474-76 (5th Cir. 1982) (stating that
am-:mmﬁannmmmmw =d s
be estopped ﬁmMnMMMhmnﬁ.ch
request).
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at issue in challenging some action or omission by the employer; and (3)
the union representative may agree to limited confidentiality restrictions
on the use of the information released in order to assure that it can pursue
its statutory obligations, while at the same time avoiding unnecessary
disclosure.”

The EEOC’s Technical Assistance Manual has specifically noted that
the ADA'’s limitations on the release of confidential information do not
apply in circumstances where “other” federal laws “‘require disclosure of
relevant medical information™™ Including the NLRA and related labor
statutes within this category of “other” federal laws would result in the
harmonious interpretation of both statutory schemes. By allowing union
representatives to actively participate in the accommodation decision, the
employer and the disabled worker will receive the advantage of additional
input and guidance in selecting the most reasonable accommodation. This
participation should also significantly reduce the mmmber of grievances,
legal disputes and unfair labor practice charges.

E. Determinations of “Essential” Job Functions

Collective bargaining agreements sometimes contain negotiated job
descriptions. To be “qualified” under the ADA, however, an employee
with a disability need only be able to perform the “essential functions”
of a position, not every function.” The requisite reasonable accommoda-
tion which must be provided is only directed to the key functions, as
defined in the ADA, not to the ancillary duties of the position, regardless
of whether or not the job has traditionally involved additional duties.

™ The NLRB has heid, for example, that medical mformation must be released when
hhmthMW&WUﬁ,MNL&B.lM(Imx
LaGuardia Hosp., 260 N.L.R.B. 1455 (1982). The Board has also upheld the release of
redacted files and files that have beem the subject of a specific employse waiver of any
privacy imerests. See Johns-Mmville Salos Corp., 252 N.L.R.B. 368, 378 (1980).

* ADA TECHNICAL ASSISTANCE MANUAL, sprs note 4, § 6.5, & VI-12. EEOC
Regulstions provide that confidentia] medical mformation may not be used for any
purpose “inconsisent™ with the ADA. 29 C.F.R. § 1630.14(cX2) (1992). Several unions
submitted comments on the EEOC's proposed Regulations and specifically recommended
the addition of specific lsngusge recognizing the right of collective bergaining
Mmmpﬁnmmnﬂ:d&%hhm...ﬁ:mof
MMMofhmMWMMhMQqMHW
hﬁdbyhnphyc."hba.ﬂ&npbymﬂhw&cﬁmkmmmﬁ.n
66-67.
P 42 USC. § 12111(8); 29 CFR § 16302(m), (). _

™ Essential functions are “fundamental job duties,” exchuding “the marginal functions
of the position.™ 29 C.F.R § 1630.2(n).
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Congress cautioned that the terms of applicable collective bargaining
agreements may be “relevant” to the determination of a job's “essential
functions.”” Thus, any process to change job descriptions contained in
collective bargaining agreements or job functions traditionally subject to
negotiations between the union and the employer must result from
discussion and agreement between the union and employer.

Presumably, if an employer planned to evaluate or reassess its
collectively bargained job descriptions in order to determine “essential
functions” for purposes of ADA compliance, the new evahmtion would
not be binding on the union unless the union agreed to any change.”
Moreover, to the extent that negotiated job descriptions have been used
to establish wages, benefits, or other terms and conditions of employment,
potential difficulties arise in accounting for duties or responsibilities that
have been added to the load of the nondisabled workers in order to
accommodate the disabled employee.” As noted earlier, any significant
alteration of such duties would constitute a change in employment terms
and conditions, which must be bargained for with the union.

1. THE “UNDUE HARDSHIP" DEFENSB

An employer is not required to accommodate an employee if doing
so would create an “undue hardship.”® An undue hardship is defined as
“an action requiring significant difficulty or expense” when considered in
light of its overall cost, the financial resources of the employer, and the
nature of the business® Citing House and Senate reports, EEOC
Regulations define an undue hardship as any action that would be

T See HR. CONF. REP. NO. 596, 101st Cong., 2d Sess. 58 (1990), reprinted in 1990
U.S.C.CAN. 565, 567 (utating that en employer's written job description, prepared prior
to advertising or merviewing for the job, is evidmce of the essential functions of the
job). The EEOC Reguistions contain the seme suggestion—that the job description be
evidenoe of the essential functions. 29 C.F.R § 1630.2(n)3)Vv) (1992). Congress rejected
a proposed amendment that would have crested s presumption in favor of the employer’s
detarmination of essential job functions. H.R. REP. No. 485, pt. 3, sgra note 3, at 33.

™ The NLRB General Counsel’s Memorandum, supra now 19, st *3 cites m
employer's change in “defined job classifications” as sn example of s change which must
be the subject of bergaining under Section 8(d) of the NLRA.

® Problems may also erise if an evaluation is conducted by interviewing individual
enployess without informing the union of the discussion, perticularty if the employer
plans 1o use the results of the survey to change terms and conditions of employment. See,
¢.g., Mmriott Corp., Bob's Big Boy Family Restaramt Div., 264 N.L.R.B. 432 (1982).

® 42 US.C. § 12112(bXSXA).

% 42 US.C. § 12111(10XA), (B) (Supp. 01 1991).
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“unduly costly, extensive, substantial or disruptive or that would
fundamentaily alter the nature or operation of the business.”™® The
burden of proof clearly lies with the employer to show undue hardship.
Arguably, an undue hardship exists when the provisions of a
coliective bargaining agreement clash with a proposed accommodation.
Congress explicitly recognized that collectively bargained rights may help
in determining whether an accommodation is reasonable or poses an
“undue hardship.”® Thus, the Senate Committee on Labor and Human
Resources Report on the ADA states:

The collective bargaining agreement could be relevant . . . in determin-
ing whether a given accommodation is reasonable. For example, if a
collective bargaining agreement reserves certain jobs for employees with
a given amount of seniority, it may be considered as s factor in
determining whether it is a reasomable accommodstion to assign an
employee with a disability without seniority to that job ™

Additionally, EEOC Regulations recognize that “an employer could
demonstrate that a particular accommodation would be unduly disruptive
of its other employees or the functions of its business [and that) [t]he
terms of a collective bargaining agreement may be relevant to this
determination.™® The EEOC’s Technical Assistance Mammal, for exam-
ple, gives an illustrative scenario involving a worker with a deteriorated
spinal disc condition who seeks reassignment to a vacant clerical job. “If
requircments governing cach craft, it might be an undue hardship to
reassign this person if others had senmiority for the clerk’s job.™* This

©29 CFR app. § 16302(p). Obviously, such matters may be substantially
intervelsted.

@ S. REr. No. 116, spra note 60, & 32.

% See id;; so¢ also H.R. REP. NO. 485, pt. 1, ngra nome 3, at 63 (containing identical
language, but adding thet “the [collective bergaining] agreememt would not be
determinative on the issne™).

%29 CF.R spp. § 1630.15(d). Cangress endorsed the “flexible approach™ to cost
arguments discassed in Nelson v. Thomburgh, 567 F. Supp. 369 (ED. Pa. 1983), off'd,
732 F2d 146 (3d Cir. 1984), cert. denied, 465 U S. 1188 (1989) (comparing the cost of
the propossd accommodation in time of severe budgst crisis with the “social cost™ of
discrimination); H.R. REP. NO. 485, pt. 3, ngva note 3, at 41 (discussing the flexible
spproach).

* ADA TECHNICAL ASSISTANCE MANUAL, ngre note 4, § 3.9, at II-16.
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consult with the union and try to work out an acceptable accommods-
tion.""

. Congress also noted that any terms of a collective bargaining
agreement that are “inconsistent” with the obligations of the ADA should
neither affect the employer’s duty to comply with the ADA, nor be used
toaccomphahwhntheADAwmldothcmneprohibutheemployerfmm
doing.® The NLRA does not protect contract terms that violate the ADA
on their face.” Few collective bargaining agreements, however, contain
provisions that would directly discriminate against employees protected
by the ADA. Thus, the ADA-NLRA tension will likely arise where the
proposed accommodation conflicts with “neutral” contractual rights.™

It is not likely that Congress intended to ignore or override long-
established, facially neutral worker protections, such as seniority rights,
by inchuding the language concerning discriminatory contract provisions
i the ADA. Such a conclusion is at odds with Congress’ explicit
recognition that such rights must be factored into the “undue hardship”
determination.” Neither seniority rights nor other collectively bargained
rights can fairly be said to be the “cause” of any act which violates the
ADA. At most, the existence of such rights requires that the parties retum
to the “drawing board” to comsider accommodations thst will be less
disruptive of existing labor and employee relations.

An accommodation that alters or impairs seniority-based decisions
such as shift assignments, transfers, or promotional progression can
potentially impact on every employee at a work site or in a job group.
While the ADA does not contain any specific protection for bona fide

" Id. This suggestion is offered “since both the amployer md the umion are covered
by the ADA'srequirements.” /d. However, it is followed by the note thet “ermployers may
find it beipful” to nogotiste ADA override provisions in collective bargaining agreaments.
M

® 8. REP. No. 116, supra note 60, st 32. EEOC Regulstions explain that “contractoal
or other armgement{s),” imcluding collective bargaining agresments, may not be used
sabject a “qualified applicant or employee with a disability to the discrimination™ that the
ADA prohibits. 29 CF.R. § 1630.6(s) (1992).

® NLRB General Cownwel’s Memorandhen, supre note 17, at *3.

* A party would have no right under the NLRA to insist on adbarence %

contract tarms that are, on their face, violstive of the ADA. On the other hand,

if the contract provision relied on is noutral on its face, a party may argue thet

it should be entitied to rely on its Section 8(d) right to refuse ® discuss or

agree 0 & proposed sccommodation, inconsistent with thet provision, if m
" collective bargaining agreement.

" Ses supra notes 65-66 and sccompenying text.
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seniority systems, the ADA also does not provide for any “affirmative
action” obligations on the employer, such as hiring preferences or goals.
An employer is not required to “prefer applicants {or employees] with

- disabilities over other applicants [and employees] on the basis of

disability.” Instead, the employer simply must ensurc that a disabled
cmployee does not suffer job discrimination because of the disability.
Thus, to the extent that a proposed accommodation results in preferential
treatment for the disabled employee over the long-established rights of
other, nondisabled employees, such an accommodation poses an “undue
hardship” and is not required by the ADA.

Congteuwuchuthltmemployercmlchwmbl'nhjob
and performance standards, impose discipline, and take any other
employman-:ehtedmnlonguthemhofthmemdﬂu
disadvantage the disabled worker because of her disability.” Contractu-
ally and statutorily mandated collective bargaining rights should be
considered to be of equal importance. In the absence of any statutory
obligation to “prefer” disabled employees or applicants over other
employees, seniority rights can frequently be demonstrated to be directly
related to job qualifications. As noted by the EEOC in its Interpretive
Guidance to its implementing regulations: “{The regulations are] not
intended to limit the ability of covered entities to choose and maintain a
. qualified workforce. Employers can continue to use job-relsted criteria to
select qualified employees, and can continue to hire employees who can
perform the essential functions of the job.™

Longevity is a common, legitimate qualification for a position and
may, at least, bear a significant relationship to an employee’s ability to
perform a job. A proposed accommodation that will potentially place an

employee with a disability in a position normally held by the most senior
employees may, in fact, indicate that the employee is not “qualified” for
that job due to an insufficient level of skill or experience to perform it.
Even if seniority were not deemed to be an “cssential” or job-related
criterion, there is no doubt that reaching an accommodation with a
disabled employee by ignoring seniority rights will cause a deterioration
in co-worker relationships with possible, corresponding, adverse effects
on morale, productivity, and efficiency.” There is no reason to risk such

® HR RE. No. 485, pt. 2, npra note 3, &t 56,

® M o 55-56.

% 29 CFR app. § 1630.4 (“Interpretstive Gmhmn'ﬂlhlofhm
With Disebilities Act™).

® EBOC Regulstions rejoct the defense of undue hardehip where “disroption™
anployess results from “fear or prejudice” rether than the result of the sccommodation,
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results when it is possible, through use of the established collective
bargaining process, to negotiste an accommodation that will have the full
support of co-workers and will serve the needs of the disabled employee.

That the ADA is not an “affirmative action” statute in the traditional
sense™ is significant when evaluating the potential conflicts between
collective bargaining rights and the employer’s accommodation duty.
While employers should certainly evaluate their workplaces and job
definitions with a view toward ADA compliance issues, no particular
actions need be taken in advance of the time that a disabled employee
makes known her need for a reasonable accommodation. For example,
there is no requirement that the employer “set aside” certain jobs or
groups of jobs for occupancy by workers with disabilities. In fact, such
an action might itself violate the ADA by resulting in the “classification”
of jobs based upon disabilities or the “segregation” of disabled workers
into particular work areas or lines of progression.”

Reasonable accommodation, however, is an affirmative obligation
under the ADA. This obligation is situation-specific, though, in that the
accommodations should be made on an individual basis. Providing an
accommodation that is reasonable under the particular circumstances will
involve time, attention and probebly the expenditure of funds, yet the
result of these efforts will not necessarily be applicable to any other
situation. This individualized process underscores the need to carefully
consider every aspect of the proposed accommodation, including its
impact on the rights of other workers in the facility. Such careful
consideration will ensure that the final decision achicves the purposes of
the ADA, including the avoidance of “undue hardship.”

or where a “negative impect™ on co-worker morale is not related to the co-warkers® ability
o perform their jobs 29 CF.R. spp. § 1630.15(d). See also ADA TBCHNICAL
ASSISTANCE MANUAL, sipra note 4, § 3.9.5, st [II-15 (stating thet restrocturing of a job
which results in s “hesvier workioad™ for co-workers may constituse an undus hardship,
but that objections based an “feel[ing] uncomfortable™ luudhwuhmld-hhy
wouldmt).

® Compare 29 USC. § 79%(a) (1988) (stating that contracts “shall comtain s
provision requiring that the party contracting with the United Ststes shall taios affirmative
action to employ and advance in employment qualified mdividuals with disabilities™) with
29 US.C. § 794 (1988) (comtaming no affirmstive action requirement). See Alexmder v.
Choste, 469 U.S. 287 (1985) (holding that § 504 of ths Rehebilitation Act does not
require & state to guarantee the handicspped oqual results under state Medicaid bensfits).

" The ADA prohibits “limiting, segregating or classifying a job applicsnt or
employee in & way that adversely affects the opportunities, or status of such spplicent or
employss becsuse of the disability of such spplicant or employes.” 42 USC. §
12112(bX1).
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IV. COLLECTIVE BARGAINING AGREEMENT LANGUAGE

The legislative history of the ADA suggests that Congress believed
- that conflicts between ADA obligations and other stanztory obligations,
such as those imposed by the NLRA, could be resolved simply by adding
language to the contract granting the employer the right “to take all
actions necessary to comply with [the ADA].™ Unfortunately, such an
ADA “override” proposal fails to offer a solution to the conflicts which
have been discussed above. Such a proposal could significantly hinder the
collective bargaining process by ecxacerbating, rather than resolving,
tensions in the workplace.

The NLRB General Counsel discussed this issue in the context of
obligations that intervening law imposes on the parties to a collective
bergaining agreement and that the employer then asserts as a defense to
charges that the employer has changed the terms of the collective
bargaining agreement. Noting that an employer “may argue that its
obligation to comply with the ADA privileges it to act unilaterally,™
the General Counsel emphasized the discretionary nature of ADA compli-
ance.'® “[Wlhere the change in law leaves the employer with some
discretion with regard to compliance,” an employer would violate section
8(a)(5) “by unilaterally changing terms and conditions to bring itself into
compliance” with the law." An examination of the case-by-case nature
of the ADA’s reasonable accommodation burden and the existence of the
‘“undue hardship” defense clearly demonstrates that “an employer has
sufficient discretion under the ADA to warrant requiring it to afford a
union notice and an opportunity to bargain about a proposed accommoda-
tion.”'® Each NLRB Region has been advised that, before submitting
any case raising an undue hardship defense to the Division for Advice,

" See S. REP. NoO. 116, supra note 61, &t 32: “Conflicts botween provisions of a
collective bargaining agresmant and an employer's sy to provide ressomable accommo-
dations may be avoided by ensuring that agreements negotisted after [July 26, 1992)
contain a provision penmitting the empioyer to take all actions necessary to comply with
this legislation ™

® NLRB General Counsel’s Memorandum, supra note 17, &t *2.

]

o+

'® Id. &t *2; The EEOC's Regulations also make clear the highly discretionary nature
of the sccommodations procsss. See 29 C.F.R. app. § 1630.15(d) (“Whether a particular
accommodstion will impose an undue hardship for a perticular employer is detarmined
on & case by case basis. Consequently, an accommodstion that poses sn undue hardship
for one employer at a perticular time may not pose an undue herdship for snother
employer, or even for the same employer at snother time.”).
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it should investigate whether each element of the defense is present.

Most collective bargaining agreemmmudycommmhilmom
against discrimination, inchading q;eciﬁcrefmto“dinbilhy" as a
category of protection. Even if the contract is silent on this point, anti-
discrimmaﬁonlawupplytoemploymandmiommpdhuofwhahﬁ
refmeismndetothemhapuﬁcuhrcommmw
isnotreqxiredinotdertoimposeanobligaﬁon on the employer to
complywithtbADA.Amionwhichamtovutmhpowerinthe
employenhtmghtheaddiﬁonof\mihtenlacﬁmhngmgemtherhk
of“endorxin('t!ntemploycr'sacﬁom,orfnﬂlntoaa,mdpowmhlly
could be seen as jointly liable for the employer’s decisions.'

In addition, smhoveuidelang\nzeiscomwﬁnmnlmhlof
labor-management relations, which encourage ongoing discussion and
mﬂbytheputiuoninmimpacﬁnstheﬁdﬂofemplomnm
milnenlactionbyonepany.Ya,thcADAphcesthebwdmofﬁnding
arasombleaccommodaﬁonthndoanotpooemmchehmhhbonly
on the employer, notonthemionoronthetwojoimly. Still, unions
m\ltbeptepuedtocoopemewithdzemployutohelpcome\pwim

“MMW':MMMMUW,.'ZM&

™ See, ¢.g., Macklin v. Spector Freight Sys., 478 F2d 979, 989 (DC. Cir. 1973
JMV.SMCOGUMR.R..G‘B FJdM(llﬁCi.lM)(ﬁdiumiIen
uwmmummmhdnmmw
which bad s racially discriminstory eﬁamwmunmﬂl'ﬂv for
promotional decisions). See Nots, Union Liability for Employer Discrimination, 93 HARV.
L. REv. 702 (1980).

1 42 US.C. § 12101(a).
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such rights contained in existing collective bargaining agreements could
significantly undercut important worker protections at a time when they
are increasingly necessary. Effectuating the purposes of the ADA should
involve all interested and kmowledgeable parties. There is no sound
reason to reduce the input and problem-solving ability of one of the key
players through such override language.

V. ALTERNATIVE DISPUTE RESOLUTION

The ADA'® provides that alternative means of dispute resohution
should be utilized to resolve disputes arising under the Act “where
appropriate and to the extent authorized by law.”'” The statute lists
various Alternative Dispute Resolution (“ADR”™) methods, including
mediation, conciliation, facilitation. fact-finding, mini-trials and settlement
negotlauom.“' ElevmgADRasasuunonlyendonedahemnveto

expensive and lengthy court proceedings.'” Congressional encourage-
ment of such nonlitigation measures, however, should not be viewed
cither as a requirement that such measures be used, or as a “green light”
for bypassing traditional grievance and arbitration procedures contained
in collective bargaining agreements.

Since the Supreme Court’s decision in Gilmer v. Interstate/Johnson
Lane Corp."* employers have increasingly sought agreements from
workers to arbitrate, rather than litigate, employment discrimination
claims. In workplaces governed by collective bargaining agreements,
grievance and arbitration clauses have traditionally paralleled litigation
remedies. ADR methods have not been held to be the exclusive forum for
redress of discrimination complaints, however, since the Supreme Court’s
ruling nearly twenty years ago in Alexander v. Gardner-Denver Co."

™ 42 USC. § 12212

lﬂl‘.

l.I‘.

'® For example, the suthor of the smendment which eventually became 42 U.S.C. §
lnlzwhmdhnmnumdhmm'nmm
to achieve the goals of the ADA than litigation and we should encourage cooperstion m
achieving those goals, not confrontation.” 136 CONG. REC. H2431 (daily ed May 17,
1990) (statement of Rep. Glickman).

1 111 8. Ct 1647 (1991) (holding that & claim brought under the Age Discrimination
in Employment Act of 1967 can be subjected to compulsary arbitration).

u 415 US. 36 (1974) (holding that federal civil rights plaintiffs could not be
Mﬁmmfnhwm“wm&hdpmaﬂyh
arbitrated under the terms of a collective bargaining agreement).
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Congress was not mandating ADR as a means of resolving ADA
claims."? Joint conferees agreed that ADR was “intended to supple-
ment, not supplant, the remedies provided by this Act™" Thus,

any agreement to submit disputed issues to arbitration, whether in the
context of a callective bargaining agreement, or in an employment
contract, does not prevent the complainant from seeking relief under
other enforcement provisions of this Act. The Committee believes that
the approach articulated by the Supreme Court in Alexander v. Gardner-
Denver Co.'" applies equally to the ADA and does not intend that the
inclusion of Section 513 be used to preciude rights and remedies that
would otherwise be available to persons with disabilities.'*

While Congress was preventing employers from making ADR the
exchusive remedy for ADA violations, it did not address what might
happen if an employer decided to bypass existing collective bargaining
agreement grievance mechanisms and directly resolve an accommodation
dispute with the employee. Such an effort would certainly run contrary
to sections 8(a)1),* 8(@a)5)'" and Ha)® of the NLRA if it
permitted “direct dealing” with the represented worker on terms and
conditions of employment. Thus, it would be neither “appropriate” nor
“authorized by law” for ADR to supplant the gricvance process available
to a worker under a collective bargaining agreement. Should an employer
decide to set up a “special” ADA claims resohtion process, it mmust
obtain the union’s agreement and permit it to be a participant in that
process.

CoNcLUSION

We need not assume that there cannot be a “reasonable accommoda-
tion” between the ADA and collectively bargained employment contracts.

12 See Report of Conference Committee on ADA: Joint Explanatory Statements, 136
Cona. Rec. H4582, H4606 (daily od. July 12, 1990).

2 HR. REP. NO. 485, pt. 3, spra noto 3, at 76.

1 415 US. 36 (1974).

U HR REr. NO. 485, pt 3, supra nose 3, &t 76-77.

4 29U.S.C. §158a)1) (wmqmmmmmm
under the NLRA).

29 USC. § 158(aX5) (employer may not refuse to bargain collectively with the
representatives of employess).

U 29 USLC. § 159(a) (umion represenistives are exchmive repressmtatives of all
amployees).
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MievuymmexpeamiombamADAw
accommodations and its protections of their disabled members. The
reality of most labor settings is that workers try to help each other on the
job.Mfou,itismlikclytlntmiomwﬂlopposeﬂnpmviding of full
opportunities forqmliﬁeddinbledworkmlmtad.d:eywmmoclibly
coopemeﬁ:ﬂyintheeﬂ'oﬁtohelpmhwo&uzﬁmﬁmeﬂ'ecﬁvelyh
In fact, union demands for significant health and safety changes in the
workplace have often met resistance from employers reluctant to expend
funds in a shrinking economy."” The ADA provides an avemue for the
miontounewthmedanmaanbelnlfofdinbledhdivhnh, while
actually improving the worksite conditions for all its members. Many
unions already bave committees in place that are knowledgesble sbout
medical and other health problems affecting represented workers.™
Thus, the unions are in a position to press the needs of disabled workers
andtomnimizethebeneﬁttoallofthckmemben,duﬂnADAto
give added support to these efforts. :

Unicns have also been involved in the process of developing
accommodations under the Rehabilitation Act of 1973 since its passage
over twenty years ago. The negotiations and grievance processes have
been utilized to resolve issues for temporarily disabled workers in need
of “light duty” assignments or similar assistance in protecting their jobs.
hpuﬁmhmminmm@bewﬂﬁngwmle,m
a non-precedential basis, specific contract modifications to protect or
enhance opportunities for a disabled individual In other cases, alternative
means can be developed, such as the purchase of equipment to assist with
heavy lifting tasks, which achieve that result in a less burdensome
manner. Such problem-solving approaches will enhance the ADA’s new
protections for disabled workers, not impede them. !

'”&mdm"qhﬂcymukm Goals, 243 Daily Lab.
Reop. (BNA) D-1 (DLR 1992), available in Westisw, BNA-LB databases.

‘® Some wions have established separste extities which focus exchasively on
mmummwmmwmmd
this approach is “IAM Cares,” sponsared by the Internstional Associstion of Machinists
and Asrospece Workers (IAM™), in conjunction with employers with whom IAM hes &
collective bargaining relationship. Another varistion on this theme is a joint effort
botwesn [AM and Bosing Airczaft known as the IAM/Bosing Health and Safety Instituse
which develops programs 1 bring occupationally injured and ill empioyess back © work.

‘2 Unions can also conduct ADA education and training programs or negotiste with
the employer for such employee training opportunities. The enhenced dislogne and
understanding which cm resilt from such efforts will encourage flexibility when
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The fundamental principle of negotiation can enable employers to
effectively achieve ADA compliance in a8 workplace governed by a
collective bargaining agreement. Only through an ongoing dialogue
“between all affected parties—the disabled individual, the union, and the
employer who has the burden to provide a reasonable accommoda-
tion—can the objectives of the ADA be effectively realized

Thus, even if crafting an accommodation which impairs seniority
rights of co-workers appears to be the quickest or cheapest solution, it is
also the most disruptive and least desirable. For this reason, both
Congress and the EEOC recognized that sohttions such as “‘reassignment™
should only be measures of last resort. By looking carefully at the impact
which a proposed accommodation will have on the entire work environ-
ment, as contemplated by the “unduc hardship” defense built into the
ADA, the solution reached will most likely be accepted by everyone
affected.

The ADA'’s affimmative obligations require thought, time, and funds
to ecnhance opportumities for workers with disabilities. The most
“reasonable” accommodation in each unique case will require an
evohstionary process which carefully evaluates, balances, and refines
proposals. Effective achievement of ADA objectives requires harmonizing
two statutory schemes, both of which have the needs and benefits of
workers at their core. Potential conflicts can be “reasonably accommodat-
ed” if the time-tested collective bargaining process becomes part of the
day-to-day experience of the ADA's protections.

The collective bargaining process involves an ongoing dialogue and
commitment to problem solving. It is a natural vehicle for working
through existing tensions or potential conflicts in the employment arcna,
or at least greatly lessening them. By including the union as an active
member of the “team” which makes the ADA decision, the potential for
conflict, including litigation, is reduced. Open and ongoing communica-
tion and dialogue between the employer and the union on all issues
relating to ADA compliance will most effectively serve the goals of the
ADA.



