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OVER HIV IN THE WORKPLACE

Whern the Americans with Disabilitics Act was signed into
law in 1990, proponcnts widely believed the statute would serve
a national mandate 10 prohibil discrimination against workers
with HIV and AIDS.

The law did not specifically mention HIV discasc as a pro-
tecied disability. Indeed, no physical or mental condiuon was
identified by name. Instead, the staute offered 1o protect those
who had “a physical or mental impairment that substantially
limits one or more life activities" of the person. and in addiuon
those who had a record of a disability or were regarded as hav-
ing a disability.

In the seven years since, the courts have been interpreting
the law. Many of these cases have reached the federal circuit
courts cf appeal. the last step before the U.S. Supreme Court.
The circuit courts have produced a patchwork of rulings, some
of them contradictory, that offer little guidance nationwide.

Geography largely determines whether and 10 what cxient
a worker 1$ protected against HIV-relaied discrimination. Em-
ployers have prevailed in many of these cascs so far, but not
without a fow complications. Chief among these js the fact
that natienal employers now must coniend with an ADA that
means onc thing in one part of the country and somcthing else
in ancther

The Supreme Court has yet to reconcile these clashes among
tha circuits.

This report cxamines some of the major differences of opin-
ion betwecn the circuits on issues affecting HIV and employ-
ment. We start with an examination of a fundamental question:
Is HIV infection, without symploms of AIDS. aciually a dis-
ability under the meaning of the ADA?

Is Asymptomctic HiV a Disability?

First, it's necessary to distinguish AIDS from HIV infec-
tion. A person with AIDS may have wouble walking. sceing or
working — “‘mujor lifc activities™ that may be “substantialiy
limited™ because of the persen's physical condition. On the

other hand. there are people who have HIV, but arc frec of
symploms.

Two circuit couns, the 1st and the 4th, reached opposite
conclusions on the question of whether asymplomatic HIV lim-
its a person sufficienty so as to make the infcction a protected
disability.

Earlier this year. a three-judge panel of the 1st Circuit in
Bosion ruled in Abborr v. Bragdon that a plaintiff with
asymptomatic HIV was covered under the ADA because she
was substantially limited in a major life activity. namely repro-
duction (see AIDS Policy & Law, March 27. 1997, page ]). In
a revision of its opinion a few months later, the court also
pointed out thart the legislative history of the ADA suggests
that Congress deemed everyonc with HIV to be disabled un-
der the ADA (sec AIDS Policy & Law:, June 13, 1997, page 1.

The case involved a dental patient who was denicd treai-
ment because she was HIV-positive, but the principle would
still apply in the employment context.

The 4th Circuit, based in Richmond. Va., has examined the
matter twice.

The first case. Ennis v. National Association of Business
and Educational Radio Inc., involved an employee who
zlaimed she was fired beczuse her empleyer didn’t wani o
pay for medical insurance for her adopled son, who had HIV
but na symptoms of illness.

In 2 1995 ruling. the Ennis court held that asymptomatic
HIV isn’t ncecessarily an impairment under the ADA. Insiead,
iudges must make an “individaalized assessment” Lo delermine
whether the plaintiff has an impairment that “substanually lim-
its™ a major life aclivity (see AIDS Policy & Law, June 2, 1923,
page 1).

In the second case. decided in August 1997, the coun cn
banc went beyond the reasoning in Ennis. In Runncbaum v.
NationsBank of Marvlund, six of the 12 judges held thar the
plaintiff 's asymptomatic HIV was neither an impairment nor a
su ystantially limiting condition affecting 2 major life activity.
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The coun even suggested that asymptomatic HIV might never
be deemed a disability.

“Without symptoms,” Judge Karen J. Williams wrote for
the court, “there are no diminishing effects on the individual.”

Williams likened HIV infection o genctic disorders which
predispose a person o develop Alzhcimer’s disease or muscu-
lar dystrophy — the condition “lurks™ in the body. but the per-
son does not become impaired until a later stage in life.

A seventh judge concurred in the judgment for reasons not
relevant here, giving the employer a 7-10-5 victory.

It's not clear whether Williams' views on asymptomatic HIV
will be treated as precedent, since she was not speaking fora
majority of judges on that one jssue. However. the practical
effect, the dissent pointed out, is 10 raise doubts about whether
HIV without symploms can cver b¢ a disability.

In the dissent. Judge M. Blane Michael sad Williams®
opinion “amounts 10 & per se rulc that excludes those with
asymptomatic HIV from the protections of the ADA™ (sec AIDS
Policv & Law, Sept. 5, 1997. page ]).

Only one other circuit has 1aken up the question of whether
HIV infection — as opposed 10 manifestations of AIDS — isa
protecied disability. In a case involving inmates’ access Lo prison
cervices. the 9th Circuit, based in San Francisco. accepted the
proposition that HIV is a disability per se. The decision. 1n
CGales v. Rowland in 1995, was based on the federal Rehabili-
lation Act. a similar statnte that applies to entities that receive
federal funding. However, the court did not expound on the
legal basis for its finding.

One other case did not make it 1o the appcllate level. but 1s
worth noting. In 1994, a federal district judge in Philadelphiza

"(3rd Circuit) held that HIV impairs the ability to procreate. In
Doe v. Kohn, Nast & Graf, the judge also concluded that the
plaintiff met the ADA’s requirements based on his fevers and
swollen lvmph nodes — conditions that largely go unnoticed
in the workplace but, according to the judge. fall within the
definition of “physical impairment.” The casc was settied dur-
ing the trial (sec AIDS Policy & Law. Sepl. 16, 1994, page 1).

Is Reproduction a ‘Major Life Activity’?

A fundamental issuc in both the Abbotr and Runnebaum
cases is whether reproduction is a major life activiy.

Regulations adopted by the Equal Employment Opportu-
nity Commission for enforcement of the ADA define “major
Jife activity ” as “functions such as caring for oncsclf. perform-
ing manual tasks, walking sceing. hearing, speaking. breath-
ing. learning and working.” The list was not meant 10 exclude
other functions not enumerated.

In Abborr. the 1st Circuit said procreation was a major life
activity, but confined its ruling to the plainuff’s situation. She
was a “fecund female” who chose not to procreate for fear that
she would transmit the virus to her offspring. The ruling raises
questions as to whether a plaindiff who had no ability or inter-
est in procreating — 2 postmenopausal woman or a gay man.
for instance — cnjoyed the same legal protection.

2 Copyright® 1967 by LRP Publizations

The 4th Circuit in Runnebaum acknowlcdged that repro-
duction was a “fundamental human activity.” but doubied
whether it could ever be deemed a major life activity under the
ADA.

Nevertheless. it decided 10 investigate the ramifications of
the plaintff’s case. assuming for the moment that reproduc-
tion did qualify. The cour concluded there was nothing physi-
cally “inherent in the virus” that prevents a person from pro-
creating. only a “behavioral matter” involving the fear of rans-
mitting HIV 10 the offspring.

In any event, the court said, the plaintiff was a gay man. so
he probably was not interested in fathering a child anyway.

Two other circuit counts also have ruled on the rcproduc-
ton issut. but in the context of access Lo fertility treatments. In
Krauel v. lowa Methodist Medical Center, the 8th Circuit. based
in St Louis, decided that reproduction was not a major life
acuviLy,

The plaintiff. a hospital employee who sought insurance
coverage for fertility treatments through her employer-provided
health-care benefits plan. argued that the EEOC's definition of
“major lifc aclivities™ was not mcant 10 be finite. and that pro-
creation was comparable to such listed humar {unctions as
caring for oneself. speaking. breathing and learning. The court
found that 10 be “a stretch” and upheld dismissal of the case
(sec AIDS Policy & Law, Oct. 18, 1996, page 1).

The Sth Circuit. sitting in New Orleans, upheld without com-
ment a district court ruling on the samc question in Zararain v.
WDSU Television in 1996. The district court employed the same
rationale as the Krauel court.

The Chicago-based 7th Circuit hasn't ruled on the issuc.
but two district court decisions in that circuit found that pro-
creation was & major life activity. The cases are Pacourek v.
Inland Steel in 1996 and Bielicki v. Chicago in 1997.

Do Disability Benefits Bar Lawsuit?

Fedcral appeals courts also have examined what happens in
the lauer siages of HIV disease, when a person has symptoms
so pronounced that he or she qualifies for disability benefits
such as Social Security or private, employer-provided disabil-
ity plans.

When a worker with AIDS is fircd, often the only recourse
is disability insurance. Without income, 2 person with AIDS
cannot buy or maintain insurance for health care or prescrip-
lion medicines. IUs only natural to tum to Social Secunty, which
presumes that a person With AIDS is disablad if he or she ex-
hibits certain specific medical conditions.

But if the former employee secks those benefits, does he or
she foreclose the right to challenge AIDS-related employment
discrimination? The federal appeals courts are sharply divided
over the question. '

The 3rd Circuit, based in Philadelphia. takes the strongest
view. In a 1996 ruling. it decided that if a person asserts that he
is “1otally disabled™ for purposes of obtaining Social Security
benefits. that statement “judicially estops™ — automatically
bars — him from pursuing an ADA claim.
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“The fact that the choice between obtaining federal or state
disability benefits and suing under the ADA Is difficult docs
not entitle one to make false representations with impunity.”
Judge Ruggero J. Aldisert said for a three-judge panc! in
McNemar v. The Disney Stores Inc. (sec AIDS Policy & Law:
Aug. 23. 1996, page 1).

The McNemar court held that because the plaintiff 1old the
Social Security Administration that he was “totally and per-
manently disabled.” he no longer is a “qualified individua) with
2 disability” who can reccive protection under the ADA.

The District of Columbia Circuit rejected that rationale en-
tirely. In Swanks v. Washingion Metropolitan Area Transit Au-
thoriry in 1997. a worker with spina bifida was allowed to pro-
cced with his ADA complaint even though he accepted Social
Security benefits.

The ADA and the Social Security Act differ in their defini-
tion of “disability.” They also differ in their statuiory intent
and their legal standards. As a resull. a statement made in the
context of a disability application docs not preclude a claim
brought by the worker for illegal discrimination. The claimant’s
statement in suppon of disability benefits is relevant evidence
jor the trial, but is not dispositive in a summary judgment
motion.

Writing for the Swanks court, Judge David S. Tatel said
workers shouldn’t be forced into a “Catch 22 situation.

“Claimants choosing benefits would sacrifice an opportu-
nity for reinstatment while simulianeously shielding their em-
ployers from liability for allegedly unJawful acts,” Tatel said
(see AIDS Policy & Law, July 25, 1997, page 1).

Several other circuits fall in between those polar posilions.

The 1st, ruling in D Aprile v. Fleer Services Corp.. found
that the timing of the disability application was crucial. Here,
the plaintiff never claimed to be disabled during the time she
asked her employer for a job accommodation due 10 multiple
sclerosis. The court said she could proceed with her lawsuit.

The 5th, 8th and 9ih circuits used factual evidence, rather
than judicial estoppcl. 1o reject ADA lawsuits, but the cffcct
was the same: The worker lost.

In Cleveland v. Policy Management Systems Corp., the Sth
Circuit in August 1997 concluded that a plaintff who repre-
senied in a Social Security disability. applicalion thal she was
“rotally disabled” was unable to show thai she was a “qualificd
individual with a disability” under the ADA. The worker was
recovering from a stroke that temporarily affected her concen-
wration, memory, reading and speaking.

The Sth Circuit in Dush v. Appelion Electric Co. found it
“unnecessary” 10 invoke judicial estoppel in a case involving
an ecmployee who said she was “temporarily and totally dis-
abled” in order o receive worker's compensation benefits for
a ruptured disc. In its ruling in August 1997, the court said the
plainuff railed to present evidence showing that she was able
to perform the esscntial functions of the job.

1n Kennedy v. Applause Inc. in February 1997. the 9th Cir-
cuit rejected the ADA claim of an employce who applicd for
Social Security disability benefits after she was fired for tak-
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Federal Circuit
Courts of Appeal

D.C. Circuit
Distnct of Columbig
Washington, D.C.

1st Circuit

Based in Boston
Maine
Massachusetts
New Hampshire
Puerto Rico
Rhode Island

2nd Circuit
Based in New York
Connecticut
New York
Vermont

3rd Circuit
Based in Philagelphia
Delaware
New Jersey
Pennsylvania
Virgin Islands

4th Circuit
Basad in Richmond
Maryland
North Carolina
South Carolina
Virginia
West Virginia

5th Circuit
Based in New Orleans
Louisiana
Mississippi
Texas

6th Circuit
Based in Cincinnati
Kentucky
Ohio
Michigan
Jennessee

7th Circuit
Based in Chicago
{liinois
Indiana
Wisconsin

g8th Circuit
Based in St, Louis
Arkansas
fowa
Minnesota

Missouri

Nebraska
North Dakota

. South Dakota

9th Circuit
Based in San Francisco
Alaska
Arizona
California
Guam
Hawaii
ldaho
Montana
Nevada
Oregon
Washington

10th Circuit
Based in Denver
Colorado
Kansas
New Mexico
Oklahoma
Utah
wyoming .

11th Circuit
Based in Atlania
Alabama
Florida
Georgia
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ing several lcaves due 1o chronic fatigue syndrome. The Social
Sccurity Administration rejected her application. deciding she
was able 1o return to work. The 9th Circuit said the denial of
benefits didn’t matter — the fact that she had stated in the ap-
plication that she was “completely disabled for all work-re-
Jated purposes” left her unable 10 assert that she was a “quali-
ficd individual with a disability.”

On the other hand. the 6th Circuit in Blanion v Inco Alloys
Internarional Inc. decided that a janitor who reccived disabil-
ity benefits following a back injury could proceed with his
lawsuit. The Cincinatii-based court said a faciual dispute ex-
isted as to whether the employer met its duty to reasonably
accommodate the worker, who sought to return 10 work in a
light-duty position. The opinion, handed down in March 1997.
was amended in August 1997 1o deny the use of judicial es-
toppel.

Is Insurance Covered by the ADA?

The circuits also differ on whether insurance products, in-
ctuding those provided through employee benefit programs,
are covered under the ADA.

The 1st Circuit was the first to take up the issue. The casc,
decided in 1994, involved an employer-provided health-care
benefit plan that capped lifetime AIDS-related medical care at
$25.000 while imposing 2 $1 million limit on other ilinesses.
The coun. in Carparts Distribution Center Inc. v. Auloniotive
Wholesaler's Association of New England Inc., rejected the
insurer’'s argument that the ADA applied only 1o the physical
premises of insurance officcs. and thus the cap could not be
illegal (sec AIDS Policy & Law. Nov. 4, 1994, page 7).

The Carparts court held that it would be irrational to con-
clude that persons who enter an office to purchase services arc

protected by the ADA. but persons who purchasc the same’

services over the telephone or mail are not. Congress could
not have intended such an absurd result.”

On the other hand. in a recent 8-5 decision, the 6th Circuit
rejecied the idea that insurance products are covered under
the ADA. The court said the ADA imposes requiremcnts on
the premiscs of the insurance company, not the products the
insurer offers (see AIDS Policy & Law, Aug. 22, 1997. page
1). .

Tic case. Parker v. Metropalian Life Insurance Co.. was
brought by a worker who lost her job after her disability ben-
efits for mental illness expired after two years. Her emplover's
insurance plan placed no such limitation on disabilitics arising
from physical conditions.

The court reasoncd that the cmployee could not obtain the
benefit package from anyonc but her cmployer, and thus the
" insurance produci did not represent 2 service offered by a pub-
lic accommodation. Writing for the majority, Judge Cornelia
G. Kennedy accused the Carparis court of “giving unintended
breadth™ 1o the ADA.

In dissent. Judge Gilbert S. Merritt said the court was able
to reach its conclusion only by ignoring other portions of the
law, as well as the legislative history of the ADA. He pointcd

4 Canyright © 1997 by LRP Publications

out that the ADA contains a “safc harbor™ provision that al-
lows insurers to undcrwrite, classify or administer nsks, as long
as they comply with state law. The majority’'s interpretation
renders that provision superfluous. something Congress could
not have intended when it wrote the taw, Merrin said.

At the distict court level, opinion is divided.

In three separate rulings in the 4th Circuit, district courts
have held that insurance companics that provide group health
insurance through an employer are not covered under the ADA.
The cases, decided in late 1996 and carly 1997, all involved
plaintiffs with HIV who sought coverage for hyperbaric oxy-
gen treatments. They are: Good v. Blue Cross and Bluc Shicld
of Marvland. Nearhood v. Freesale Health Plan Inc. and
Campbeli v. Blue Cross and Blue Shield of Marviand.

In the 9th Circuit, district judges in Doe v. Chubb Sovereign
Life Insurance Co. and Cloutier v. Prudential Insurance Co.
found that insurance products were covered. A judge in the
11th Circuit reached the same conclusion in World insurance
Co. v, Branch (sec AIDS Policy & Law. Dec. 27, 19%€, puge 2:
May 16. 1997, page 4, and June 27, 1997, page 1. respec-
Lively).

Can the Differences Be Resolved?
The U.S. Supreme Court is the final arbiter of disputes bc-
tween the {ederal circuit courts of appeal. Thus far, the high
court has shown no eagerness 1o reconcile the differences of

opinion arising from HIV cases.

Even though HIV is perhaps the most liigated disease in
the country. the Supreme Court bas never ruled on a discrimi-
nation case involving HIV or AIDS. although it has had oppor-
tuniues to do so.

For example, in the last term, it chose not to teke up the
McNemar case from the 3rd Circuit, the one which barred 2
plaintiff from procceding with an ADA claim because he had
obtained Social Security benefits afier his firing.

Other cases never reach the high court. The losing plaintiffs
in Kraue! and Zaiarain, for instance. chose not 1o appea! the
circuit count decisions. Thosc rulings stand as binding law
within the circuit,

One case that could make it to the Supreme Court soon is
Abbort v. Bragdon, in which the 1st Circuit held that 2 plaintff
could make a case of discrimination even though her HIV in-
fection was asymptomatic. The defendant in Abbort fiied an
appeal on July 28.

A sceond closely watched ruling, the 4th Circuit’s decision
in Runnebaum. is less certain. As of Sept. 8, the losing side had
yel 10 dccide whether 1o appeal.

Some commentators say the Abbotr and Runnebaunt cascs
arc ripe for Supreme Count review, but others say it will take
more than that one disputc of law to entice the high court to
act.

One factor weighing against an appeal is chief justice’s stated
intention to reduce the number of cases the court reviews each
lerm.

The court’s next term starts Oct. 6. O
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Introduction

Barriers to employment, transportation, public accommodations. public
services. and telecommunications have imposed staggering economic and
, social costs on American society and have undermined our well-intentioned
.’ efforts to educate, rehabilitate, and employ individuals with disabilities. By
breaking down these barriers, the Americans with Disabilities Act will
cnable society to benefit from the skills and talcnts of individuals with
disabilites, will allow us all to gain from their increased purchasing power

and ability to use it, and will lead to fuiler, more productive lives for all

prragiid]
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Americans.

The Americans with Disabilities Act gives civil rights protections to
individuals with disabilities similar to those provided to individuals on the
basis of race, color, sex, national origin, age, and religion. It guarantees
equal opportunity for individuals with disabilities in public accommoda-
tions, employment, wansportation, State and local government services, and ¢
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telecommunications.

Fair, swift, and effective enforcement of this landmark civil rights
legislation is a high priority of the Federal Government. This booklet is "
designed to providé answers to some of the most often asked questions 3

about the new law.

This publication was printed with the generous support of the
National Institute on Disability and Rehabilitation Research "

EEOC-BK-15 Rev: September. 1992
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Employment

Q.

What employers are covered by title I of the ADA, and when is
the coverage effective? '

The title [ cmployment provisions apply to private employers, State
and local governments, employment agencics, and labor unions.
Employers with 25 or more employees are covered as of July 26,
1992. Employers with 15 or more employees will be covercd two
years later, beginning July 26, 1994.

What practices and activities are covered by the employment
nondiscrimination requirements?

The ADA prohibits discrimination in all employment pracrces,
including job application procedurcs, hiring, firing, advancement.
compensation, training, and other terms, conditions, and privileges of
employment. It applies to recruitment. advertising, tenure, layoff,
leave, fringe benefits, and all other employment-related activities.

Who is protected from employment discrimination?

Employment discrimination is prohibited against “qualified individu-
als with disabilities.” This includes applicants for employment and
employees. An individual is considered to have a “disability” if s/he
has a physical or mental impairment that substantially limits one or
more major life activities, has a record of such an impairment, or is
regarded as having such an impairment. Persons discriminated
against because they have a known association or relationship with an
individual with a disability also are protected.

The first part of the definition makes clear that the ADA applies to
persons who have impairments and that these must substantially limit
major life activities such as seeing, hearing, speaking, walking,
breathing, performing manual tasks, leaming, caring for oneself, and
working. An individual with epilepsy, paralysis, HIV infecuon,
AIDS. a substantial hearing or visual impairment, mental retardation,

i
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or a specific learning disability is covered. but an individual with a
minor. nonchronic condition of short duration, such as a sprain,
broken limb, or the flu, gencrally would not be covered.

The second part of the definition protccting individuals with a record :
of a disability would cover, for example. a person who has recovered g
from cancer or mental illness.

The third part of the dcfinition protects individuals who are regarded ‘:
as having a substantially limiting impairment, cven though they may tE
not have such an impairment. For example, this provision would Y
protect 2 quatified individual with a severc facial disfigurement from .
being denied employment because an employer feared the “negative E
rcactions” of customers of co-workers. {

Q. Whoisa “qualified individual with a disability”?

X
A qualified individual with a disability is a person who meets legiti- %
mate skill, experience, education, or other requirements of an employ-
ment position that s/he holds or seeks. and who can perform the E
«essential functions™ of the position with or without reasonable ac- i
commodation. Requiring the ability to perform “essential” functions i
assures that an individual with a disability will not be considered 4
unqualified simply because of inability to perform ynarginal or inci- {
dental job functions. If the :ndividual is qualified to perform essential 3
job functions except for limitations caused by a disability, the em- t
ployer must consider whether the individual could perform these ;
functions with a reasonable accommodation. If & written job descrip- £
tion has been prepared in advance of advertising or interviewing :
applicants for 2 job. this will be considered as evidence, although not
conclusive evidence, of the essential functions of the job.

Q. Does an employer have to give preference to a qualified applicant
with a disability over other applicants?

A. No. Anemployer is free Lo sclect the most qualified applicant avail-
able and to make decisions based on reasons unrelated to a disability.

2
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For example, suppose IW0 persons apply for a jobas 2 typist and an
essential function of the job is to type 75 words per minute accurately.
One applicant, an individual with a disability, who is provided with a
reasonablc accommodation for a typing test. types 50 words per minute:
the other applicant who has no disability accurately types 75 words per

" minute. The employer can hire the applicant with the higher typing

speed. if typing speed is needed for successful performance of the job.

What limitations does the ADA impose on medical examinations
and inquiries about disability?

An employer may not ask of require a job applicant to take a medical
examination before making a job offer. 1t cannot make any pre-
employment inquiry about 3 disability or the naturc or severity of a
disability. An employer may, however, ask questions about the ability
to perform specific job functions and may, with certain limitations,
ask an individual with a disability to describe or demonstrate how s/he
would perform these functions.

An employer may condition a job offer on the satisfactory result of a
post-offer medical examination or medical inquiry if this is required
of all entering employees in the same job caregory. A post-offer
examination or inquiry does not have to be job-retated and consistent
with business necessity.

However, if an individual is not hired because a post-offer medical
exarnination or inquiry reveals a disability, the reason(s) for not hiring
must be job-related and consistent with business necessity. The
employer also must Show that no reasonable accqmmodation was
available that would enable the individual to perform the essential job
functions, or that accommodation would impose an undue hardship.
A post-offer medical examination may disqualify an individual if the
employer can demonsirate that the individual would pose a “direct
threat” in the workplace (i.€., a significant risk of substantial harm t0
the health or safety of the individual or others) that cannot be elimi-
nated or reduced below the “direct threat” level through reasonable

accommodation. Such a disqualificadon is job-related and consistent

3
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with business necessity. A post-offer medical examination may not
disqualify an individual with a disability who is currently able to
perform essential job funcuons becausc of speculation that the disabil-
ity may cause a risk of future injury. F

After a person starts work, a medical examinaton or inquiry of an
employee must be job-related and consistent with business necessity.
Employers may conduct employee medical examinations where there
is evidence of a job performance or safety problem, examinations
required by other Federal laws, examinations to determine current
“fitness” to perform a particular job, and voluntary examinations that

are part of employee health programs.

Kbl a e
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Information from all medical examinations and inquiries must be kept
apart from general personnel files as a separate, confidential medical
record, available only under limited conditions.

Tests for illegal use of drugs are not medical examinations under the
ADA and are not subject to the reswrictions of such examinations.

Q. When can an employer ask an applicant to «self-identify” as
having a disability?

A. Federal contractors and subcontractors who are covered by the affir-
mative action requirements of section 503 of the Rehabilitation Act of
1973 may invite individuals with disabilities to identify themselves on
a job application form or by other pre-employment inquiry, to satisfy
the section 503 affirmative action requirements. Employers who
request such information must observe section 503 requirements
regarding the manner in which such information is requested and
used. and the procedures for maintaining such information as a sepa-
rate, confidential record, apart from regular personnel records.

SUAN T ST PRI SN WY TR, APTE  TTRRE  §rT
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A prc-employment inquiry about a disability is allowed if required by
another Federal law or regulation such as those applicable to disabled
vererans and veterans of the Vietnam era. Pre-employment inquiries

about disabilities may be necessary under such laws to identify appli-

-
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] cants or clients with disabilities in order to provide them with required
\ special services.

Q. Doesthe ADA require employcrs to develop written job
descriptions?

A. No. The ADA does not require employers to develop or maintain job
descriptions. However, a written job description that is prepared
before advertising or interviewing applicants for a job will be consid-
ered as evidence along with other relevant factors. If an employer
uses job descriptions, they should be reviewed to make sure they
accurately reflect the actual functions of a job. A job description will
be most helpful if it focuses on the results or outcome of a job func-
tion, not solely on the way it customarily is performed. A reasonable
accommodation may enable a person with a disability to accomplish a
job function in a manner that is different from the way an employee

who is not disabled may accomplish the same function.

L AN AN T SRR A o AR T
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Q. Whatis “reasonable accommodation”?

Reasonable accormodation i any modification or adjustment to a job
or the work environment that will enable a qualificd applicant or
employee with a disability 10 participate in the application process or
to perform essential job functions. Reasonable accommodation also
includes adjustments to assure that a qualified individual with 2 .
disability has rights and privileges in employment equal to those of £
employees without disabilities. '

s P AT LTS
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Q. What are some of the accommodations applicants and employees
may need?

‘A. Examples of reasonable accommodation include making existing
facilitics uscd by cmployees readily accessible to and usable by an
individual with a disability; restructuring a job; modifying work
schedules; acquiring or modifying equipment, providing qualified
readers or interpreters; or appropriatcly modifying examinations,
waining, o other programs. Reasonable accommodation also may

5
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include reassigning a current employee to a vacant position for which
the individual is qualified, if the person is unable to do the original job
because of a disability even with an accommodation. However, there
is no obligation to find a position for an applicant who is not qualified
for the position sought. Employers are not required to lower quality or
quantity standards as an accommodation: nor are they obligated to
provide personal use items such as glasses or hearing aids.

The decision as to the appropriate accommodation must be based on
the particular facts of each case. In selecting the particular type of
reasonable accommodation to provide, the principal test is that of
effectiveness, i.e., whether the accommodation will provide an oppor-
tunity for a person with a disability to achieve the same level of perfor-
mance and to enjoy benefits equal to those of an average, sirilarly
situated person without a disability. However, the accommodaton does
not have to ensure equal results or provide exactly the same benefits.

ST G STV A IR TG ) el

Q. When is an employer required to make a reasonable

and extent of a disabling condition and the requirements of a job will
vary in each case. If the individual does not request an accommoda-
tion, the employer is not obligated to provide one except where an
individual’s known disability impairs his/her ability to know of, or
effectively communicate a need for, an accommodation that is obvious
to the employer. If a person with a disability requests, but cannot
suggest. an appropriate accommodation, the employer and the indi-
vidual should work together to identify one. There are also many
public and private resources rhat can provide assistance without cost.

accommodation? 2
A. An employer is only required to accommodate a “known” disability of §
a qualified applicant or employee. The requirement generally will be :
wiggered by a request from an individual with a disability, who fre- r
quently will be able to suggest an appropriate accommodation. Ac- !
commodations must be made on an individual basis, because the nature §
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Q. What are the limitations on the obligation to make a reasonable
accommodation?

A. The individual with a disability requiring the accommodation must be
otherwise qualified, and the disability must be known to the employer.
: In addition, an employer is not required to make an accommodation if
i it would impose an “undue hardship™ on the operation of the
employer’s business. “Undue hardship” is defined as an “acton
requiring significant difficulty or expense” when considered in light
of a number of factors. These factors include the nature and cost of
the accommodation in relation to the size, resources, nature, and
structure of the employer’s operation. Undue hardship is determined
on a case-by-case basis. Where the facility making the accommoda-
tion is part of a larger entity, the squcture and overall resources of the
larger organization would be considered, as well as the financial and
administrative relationship of the facility to the larger organization.
In general, a larger employer with greater resources would be ex-
pected to make accommodations requiring greater effort or expense
than would be required of a smaliler employer with fewer resources.

e N RS g o e
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If a particular accommodation would be an undue hardship, the

employer must Ty to identify another accommodation that will not
pose such a hardship. Also, if the cost of an accommodation would
impose an undue hardship on the employer, the individual with a disabil- L
ity should be given the option of paying that portion of the cost which
would constitute an undue hardship or providing the accomimodation. i

R S fe T DA

Q. Must an employer modify existing facilities to make them
accessible?

A. The employer’s obligation under title  is to provide access for an .
individua! applicant to participate in the job application process, and |
for an individual employee with a disability to perform the essential :
functions of his/her job, including access to a building, to the work
site. to needed equipment, and to all faciliies used by employecs. For
example, if an employee lounge is lucated ina placc inaccessible to an
employee using a wheelchair, the lounge might be modified or relo-

7
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cated. or comparable facilities might be provided in a location that

S
would enable the individual o take a break with co-workers. The ’t
employer must provide such access unless it would cause an undue i
hardship. :

Under title I, an employer is not required to make its existing faciliies ~ §
accessible until a particular applicant or employee with a particular
disability needs an accommodation, and then the modifications should
meet that individual’s work needs. However, employers should
consider initiating changes that will provide general accessibility,
particularly for job applicants, since itis likely that people with
disabilities will be applying for jobs. The employer does not have to
make changes to provide access in places ot facilies that will not be
used by that individual for cmployment-related activities or benefits.

Q. Can an employer he required to reallocate an essential function of
a job to another employee as a reasonable accommodation?

A. No. An employer is not required to reallocate essential functions of a
job as a reasonable accommodation.

Q. Can an employer be required to modify, adjust, or make other
reasonable accommodations in the way a test is given to a quali-
fied applicant or employee with a disability?

A. Yes. Accommodations may be needed to assure that tests Or examina-
tions measure the actual ability of an individual to perform job func-
tons rather than reflect limitations caused by the disability. Tests
should be given 1o people who have scnsory, speaking, or manual 2
impairments in a format that does not require the use of the impaired ¢
skill. unless it is a job-related skill that the test is designed 1o measure. £

Q. Can an empluyer maintain existing production/performance
standards for an employee with a disability?

A. Anemployer can hold employees with disabilitics o the same stan-
dards of production/performance as other similarly situated employees

8
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without disabilities for performing essential job functions, with or
without reasonable accommodation. An employer also can hold
employces with disabilities to the same standards of production/
performance as other employees regarding marginal functions unless
the disability affects the person’s ability to perform those marginal
functions. If the ability to perform marginal functions is affected by
the disability. thc employer must provide some type of reasonable
accommodation such as job restructuring but may not exclude an
individual with a disability who is satisfactorily performing a job’s
essential functions.

Q. Can an employer establish specific attendance and leave policies?

A. Anemployer can establish attendance and leave policies that are
uniformly applicd to all employces, regardless of disability, but may
not refuse leave needed by an employee with a disability if other
employees get such leave. An employer also may be required to make
adjustments in leave policy as a reasonable accommodation. The
employer is not obligated 1o provide additional paid leave, but accom-
modations may include leave flexibility and unpaid leave.

A SETVE e SIS 5 L PTG NSRBI ¢ AL A e Doty " N G P s 1 - i e o ety
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A uniformly applied leave policy does not violate the ADA because it
has a more severe effect on an individual because of his/her disability.
However, if an individual with a disability requests a modification of
such a policy as a reasonable accommodation, an employer may be
required to provide it, unless it would imposc an undue hardship.

L

Ty VR

Q. Can an employer consider heaith and safety when deciding whether
to hire an applicant or retain an employee with a disability?

A. Yes. The ADA permits employers to establish qualification standards
that will exclude individuals who pose a direct threat -- i.e., a signifi-
cant risk of substantial harm -- to thc hcalth or safety of the individual
or of others, if that risk cannot be eliminated or reduced below the
level of a “direct threat” by reasonable accommmodation. However, an
employer may not simply assume that a threat exists; the empioyer
must establish through objective, medically supportable methods that

R el R TR O
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there 1s significant risk that substantial harm could occur in the work-
place. By requiring employers to make individualized Judgments
based on reliable medical or other objective evidence rather than on
generalizations, ignorance, fear, patronizing attitudes, or stereorypes,
the ADA recognizes the need to balance the interests of people with
disabilities against the legitimate interests of employers in maintaining
a safe workplace.

T MY Y L
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Q. Areapplicants or employees who are currently illegally using
drugs covered by the ADA?

LIFANALY

A. No. Individuals who currently engage in the illegal use of drugs are
specifically excluded from the definition of a “qualified individual
with a disability” protected by the ADA when the employer takes
action on the basis of their drug use.

Q. Is testing for the illegal use uf drugs permissible under the ADA?

Yes. A test for the illegal use of drugs is not considered a medical
examninadon under the ADA: therefore, employers may conduct such
testing of applicants or employees and make employment decisions
based on the results. The ADA does not encourage. prohibit, or
authorize drug tests.

T TN T I T T ey NS AT L TPTETER

If the results of a drug test reveal the presence of 2 lawfully prescribed
drug or other medical information, such information must be treated
as a confidential medical record.

O T AR T ey LA A1

Q. Arealcvhulics covered by the ADA?

A.  Yes. While a current illegal user of drugs is not protected by the :
ADA if an employer acts on the basis of such use, a person who ‘
currently uses alcohol is not automatically denied protection. An '
alcoholic is a person with a disability and is protected by the ADA if
s/he is qualified to perform the essential functions of the job. An
employer may be required to provide an accommodation to an alco-
holic. However, an employer can discipline, discharge or deny !

10 ‘
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employment to an alcoholic whose use of alcohol adversely affects
job performance or conduct. An employer also may prohibit the use
of alcohol in the workplace and can require that employees not be
under the influence of alcohol.

Q. Does the ADA override Federal and State heaith and safety laws?

The ADA does not override health and safety requirements estab-
lished under other Federal laws even if a standard adversely affects
the employment of an individual with a disability. If a standard is
required by another Federal law, an employer must comply with it and
does not have to show that the standard is job related and consistent
with business necessity. For example, employers must conform to
health and safety requirements of the U.S. Occupational Safety and
Health Adminjswation. However, an employer still has the obligation
under the ADA to consider whether there is a reasonable accommoda-
tion, consistent with the standards of other Federal laws, that will
prevent exclusion of qualified individuals with disabilitics who can
perform jobs without violating the standards of those laws. If an
employer can comply with both the ADA and another Federal law.
then the employer must do so.

The ADA does not override State or local laws designed to protect
public health and safety, except where such laws conflict with the
ADA requirements. If there is a State or local law that would exclude
an individual with a disability from a particular job or profession
because of a health or safety risk. the employer still must assess
whether a particular individual would pose a “direct threat” to health
or safety under the ADA standard. If such a “direct threat” exists, the ;
employer must consider whether it could be eliminated or reduced b

below the level of a “direct threar” by reasonable accommodation. An
employer cannot rely on a State or local law that conflicts with ADA ;
requirements as a defense to a charge of discrimination.

Q. How does the ADA affect workers’ compensation programs?

A.  Only injured workers who meet the ADA's definition of an “indi-

11
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vidual with a disability” will be considered disabled under the ADA,
regardless of whether they satisfy criteria for receiving benefits under
workers’ compensation or other disability laws. A worker also must
be “qualified” (with or without reasonable accommodation) 10 be
protected by the ADA. Work-related injuries do not always cause
physical or mental impairments severe enough to “substantially limit”
a major life activity. Also, many on-the-job injuries cause temporary
impairments which heal within a short period of time with little or no
long-tcrm or permanent impact. Therefore, many njured workers
who qualify for benefits under workers’ compensation or other dis-
ability benefits laws may not be protected by the ADA. An employer
must consider work-related injurics on a case-by-case basis to know if
a worker is protected by the ADA.

TN NS e

An employer may not inquire into an applicant’s workers’ compensa-
tion history before making a conditional offer of employment. After
making a conditional Job offer, an employer may 1nquire about a
person’s workers’ compensatian history in a medical inquiry or
examunation that is required of all applicants in the same job category.
However, even after a conditional offer has been made, an employer
cannot require a potential employce to have a medical examination
because a response to a medical inquiry (as opposed to results from a
medical examination) shows a Previous on-the-job injury unless al]
applicants in the same job Catcgory are required to have an examina-
tion. Also, an employer may not base an employment decision on the
speculation that an applicant may cause increased workers’ compensa-
tion costs in the future. However, an employer may refuse to hire, or
may discharge an individual who is not currently able to perform a job
without posing a significant risk of substantial harm to the health or
safety of the individual or others, if the risk cannot be eliminated or
reduced by reasonable accommodation.
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An employer may refuse to hire or may fire a person who knowingly
provides a false answer to a lawful post-offer inquiry about his/her N
condition or worker’s compensation history. ‘

§
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An employer also Mmay submit medical information and records 3
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concerning employees and applicants (obtained after a conditional job
offer) to state workers’ compensation offices and “second injury” .
funds without violating ADA confidentiality requirements. ]

Q. What is discrimination based on “relationship or association” !
uvnder the ADA?

Rt sl

Pa.

A.  The ADA prohibits discrimination based on relationship or associa-
tion in order to protect individuals from actions based on unfounded
assumptions that their relationship to a person with a disability would

-affect their job performance, and from actions caused by bias or
misinformation concerning certain disabilities. For example, this
provision would protect a person whose spouse has a disability from
being denied employment because of an employer’s unfoundced
assumption that the applicant would use excessive leave to care for the
spouse. Italso would protect an individual who does volunteer work
for people with AIDS from a discriminatory employment action
motivated by that relationship or association.

Mt {)
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Q. How are the employment provisions enforced?

The employment provisions of the ADA are enforced under the same
procedures now applicable to race, color, sex, national origin, and
religious discrimination under title VII of the Civil Rights Act of
1964, as amended, and the Civil Rights Act of 1991. Complaints
regarding actions that occurred on or after July 26, 1992, may be filed
with the Equal Employment Opportunity Commission or designated
State human rights agencies. Available remedies will include hiring,
reinstatement, promotion, back pay, front pay, restored benefits,
Teasonable accommodation, attorneys’ fees, expert witness fees, and
court costs. Compensatory and punitive damages also may be avail-
able in cases of intentional discrimination or where an employer fails
to make a good faith effort to provide a reasonable accommodation.
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Q. What financial assistance s available to employers to help them {
make reasonable accommodations and comply with the ADA? ¥

A- A special tax credit is available to help smaller employers make 3
accomnmodations required by the ADA. An eligible small business
may take a tax credit of up to $5,000 per year for accommodations
made to comply with the ADA. The credit is available for one-half
the cost of “eligible access expenditures” that are more than $250 byt
less than $10,250.

A full tax deduction, up to $15,000 per year, also is available to any
business for expenses of removing qualified architectural or transpor-
tation barriers. Expenses covered include costs of removing barriers
created by steps. narrow doors, inaccessible parking spaces, restroom
facilities, and ransportation vehicles. Information about the tax credit
and the tax deduction can be obtained from a local IRS office, or by
contacting the Office of Chief Counscl, Internal Revenue Service.

Tax credits are available under the Targeted Jobs Tax Credit Program
(TJTCP) for employers who hire individuals with disabilities referred
by State or local vocational rchabilitation agencies, State Commis-
sions on the Blind, or the U.S. Department of Veterans Affairs, and
certified by a State Employment Service. Under the TJT CP, a ax
credit may be taken for up to 40 percent of the first $6,000 of first-
year wages of a new employee with a disability. This program must
be reauthorized each year by Congress, and currently is extended
through June 30, 1993. Further information abour the TITCP can be
obtained from the State Employment Services or from State Gover-
nors” Committees on the Employment of People with Disabiliges,

Q. Whatarean employer’s recordkeeping requirements under the
employment provisions of the ADA?

SNSRI et i s
o B b d e

A.  Anemployer must maintain records such as application forms submined .
by applicants and other records related to hirin g. requests for reasonable f
dccommodation, promotion, demotion, transfer, lay-off or termination, '.
rates of pay or other terms of compensation, and sclection for rainingor
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apprenticeship for one year after making the record or taking the action
described (whichever occurs later). If a charge of discrimination is filed
or an action is brought by EEQOC, an employer must save all personnel 3
records related to the charge undl final disposition of the charge. 3

Q. Does the ADA require that an employer post a notice explaining 3
its requirements?

A. The ADA requires that employers post a notice describing the provi-
sions of the ADA. It must be made accessible, as needed, to individu-
als with disabilities. A poster is available from EEQC summarizing
the requirements of the ADA and other Federal legal requirements for
nondiscrimination for which EEOC has enforcement responsibility.
EEOC also provides guidance on making this information available in
accessible formats for people with disabilities.

Q. What resources does the Equal Employment Opportunity Com-
mission have available to help employers and people with disabili-
ties understand and comply with the employment requirements of
the ADA?

A.  The Equal Employment Opportunity Commission has developed
several resources to help employers and people with disabilities

understand and comply with the employment provisions of the ADA.

Resources include:

T A R NN AT YT T e

* A Technical Assistance Manual that provides “how-to” guidance
on the employment provisions of the ADA as well as a resource
directory to help individuals find specific information.

* A variety of brochures, booklets, and fact sheets.

SN e e e

For information on how to contact the Equal Employment
Opportunity Commission, see page 29.
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State ‘and Local Governments

State and Local Governments
Q. Does the ADA apply to State and local governments?

A. Title II of the ADA prohibits discrimination against qualified
individuals with disabilities in all programs, activities, and services
of public entities. It applies to all State and local governments, their
departments and agencies, and any other instrumentalities or special
purposc districts of Statc or local governments. It clarifies the
requircments of section 504 of the Rehabilitation Act of 1973 for
public transportation systems that receive Federal financial assis-
tance, and extends coverage to all public entities that provide public
transportation, whether or not they receive Federal financial assis-
tance. [t establishes detailed standards for the operation of public
mansit systems, including commuter and intercity rail (AMTRAK).

Q. When do the requirements for State and local governments
become effective?

A. In general. they becamce cffective on January 26, 1992.

N
°
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Q. How does title IT affect participation in a State or local
government’s programs, activities, and services?

L T

A. A statc or local government must eliminate any eligibility criteria
for participation in programs, activities, and services that screen out
or tend to screen out persons with disabilities, unless it can establish
that the requirements are necessary for the provision of the service, by
program, or activity. The State or local government may, however,
adopt legitimate safety requirements necessary for safe operation if
they are based on real risks, not on stereotypes or generalizations
about individuals with disabilities. Finally, a public entity must
reasonably modify its policies, practices, or procedures to avoid
discnmination. If the public entity can demonstrate that a particular
modification would fundamentally alter the nature of its service,
program, or activity, it is not required to make that modification.
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State and Local Governments

Q. Does title II cover a public entity’s employment policies and
practices?

A, Yes. Tite II prohibits all public entities, regardless of the size of
their work force, from discriminating in employment against quali- ;
fied individuals with disabilities. In addition to title II’s employ-
ment coverage, title I of the ADA and section 504 of the Rehabilita-
tion Act of 1973 prohibit employment discrimination against quali-
fied individuals with disabilities by certain public entities.

e gt
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Q. What changes must a public entity make to its existing facilities
to make them accessible?

AT

A. A public entity must ensure that individuals with disabilities are not
excluded from services, programs, and activities because existing
buildings are inaccessible. A State or local government’s programs,
when viewed in their entirety, must be readily accessible to and
usable by individuals with disabilities. This standard, known as
“program accessibility,” applies to facilities of a public entity that

existed on January 26, 1992. Public entities do not necessarily have

10 make each of their existing facilities accessible. They may

provide program accessibility by a number of methods including

alteration of existing facilities, acquisition or construction of addi-
tonal facilities, relocation of a service or program to an accessible
facility, or provision of services at alternate accessible sites.

™ Meatitan o utbnt bRL S Wt d LA T A ST NI, = o

Q. When must structural changes be made to attain program
accessibility?

A. Structural changes needed for program accessibility must be made
as expeditiously as possible, but no later than January 26, 1995.
This three-year time period is not a grace period; all alterations must
be accomplished as expeditiously as possible. A public entity that
employs 50 or more persons must have developed a transition plan
by July 26, 1992, scuing forth the steps necessary to complete such
changes.

P L LRt
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State and Local Governments

Q. What is a self-evaluation?

A. A sclf-cvaluation is a public entity’s assessment of its current
policies and practices. The self-evaluation identifies and corrects
those policics and practices that are inconsistent with title II's
requirements. All public entities must complete a self-evaluation by
January 26. 1993. A public entity that employs 50 or more employ-
ecs must retain its self-evaluation for three years. Other public
entities are not required to retain their self-evaluations, but are
encouraged to do so because these documents evidence a public
entity’s good faith efforts to comply with title I’s requirements.

Q. What does title II require for new construction and alterations?

A. The ADA requires that all new buildings constructed by a State or
local government be accessible. In addition, when a State or local
government undertakes alterations to a building, it must make the
altered portions accessible.

2 wv——, v A P " Poyre N\ -
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Q. How will a State or local government know that a new building
is accessible? _
A. A State or local government will be in compliance with the ADA i
for new construction and alterations if it follows either of two i '_
accessibility standards. It can choose either the Uniform Federal i
Accessibility Standards or the Americans with Disabilities Act :
Accessibility Guidelines for Buildings and Facilities, which is the h

standard that must be used for public accommodations and commer-
cial facilities under title I11 of the ADA. If the State or local gov-
ernment chooses the ADA Accessibility Guidelines, it is not entitled
to the elevator exemption (which permits certain private buildings
under three stories or under 3,000 square feet per floor to be con-
structed without an elevator).

18
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Q What requirements apply to a public entity’s emergency tele-
phone services, such as 911?

T NPT

A. State and local agencies that provide emergency telephone services
must provide “direct access” o individuals who rely on a TDD or
computer modem for telephone communication. Telephone access
through a third party or through a relay service does not satisfy the
requirement for direct access. Where a public entity provides 911
telephonc service, it may not substitute a separate seven-digit tele-
phone line as the sole means for access to 911 services by nonvoice
users. A public entity may, however. provide a separate seven-digit
line for the exclusive use of nonvoicc callers in additon 1o provid-
ing direct access for such calls ta its 911 line.
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Q. Does title IT require that telephone emergency service systens
be compatible with all formats used for nonvoice communica-
| tions?

A. No. At present, telephone SmErgency services must only be com-

patible with the Baudot format. Until it can be technically proven
that communications in another format can operate in a reliable and
compatible manner in a given telephone emergency environment, a
public entity would not be required to provide direct access 0
computer modems using formats other than Baudot.

T e 0 S o P a1 o gy

Q. How will the ADA’s requirements for State and local govern-
ments be enforced?

B a4

A. Private individuals may bring lawsuits to enforce their rights under
tirle IT and may receive the same remedies as those provided under
section 504 of the Rehabilitation Act of 1973, including reasonable
attorney’s fees. Individuals may also file complaints with eight
designated Federal agencies, including the Department of Justice
and the Depantment of Transportation.

':--...—‘:-.:a_'-;._;.-,m-
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A. The ADA eXxpressly provides that a public accommodation may

be'd

“ublic Accommodations

Public Accommodations

Q. What are pubiic accommodations?

A. A public accommodation is a private entity that owns, operates,
leases, or leases to, a place of public accommodation. Places of
public accommodation include a wide range of entities, such as
IcStaurants, hotels, theaters, doctors® offices, Pharmacies, retail stores,
museums, libraries, parks, private schools, and day care centers,
Privaie clubs and religious organizations are exempt from the ADA’s .
title 111 requirements for public accommodations. i

PR

Q. Willthe ADA have any effect on the eligibility criteria used by
public accommodations to determine why nay receive services?
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a rule excluding all deaf persons from entering the premises, or for a f
movie theater to exclude all individuals with cerebra] palsy. More L
subtle forms of discrimination are also prohibited. For example,
requiring presentation of a driver’s license as the sole acceptable
means of identification for purposes of paying by check could consti-
tute discrimination against individuals with visjon impairments. This
would be true if such individuals are ineligible to recejve licenses and
the use of an alternative means of identification is feasibje.

v

S e Seievsy e

Q. Does the ADA ajlow public accommodations to take safety factors
into consideration in providing services to individuals with dis-
abilities?

exclude an individua], if that individual poses a direct threat 1o the l
health or safety of others that cannot be mitigated by appropriate '
modifications in the public accommodation’s policies or procedures,

or by the provision of auxiliary ajds. A public accommodation wij] be

20
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ic Accommodations:

requirements rather than stereotypes or generalizations about the .
ability of persons with disabilities to participate in an activity. -

Q. Are there any limits on the kinds of modifications in policies, ;
practices, and procedures required by the ADA? '

A.  Yes. The ADA does not require modifications that would fundamen-

tally alter the nature of the services provided by the public accommo- E
dation. For example, it would not be discriminatory for a physician
specialist who treats only burn patients to refer a deaf individual to g

another physician for treatment of a broken limb or respiratory ajl-
ment. To require a physician to accept patients outside of his or her
specialty would fundamentally alter the nawre of the medical practice.

T e e e e L .

Q. What kinds of auxiliary aids and services are required by the
ADA to ensure effective communication with individuals with
hearing or vision impairments?

A.  Appropriate auxiliary aids and services may include services and
devices such as qualified interpreters, assistive listening devices,
notetakers. and written materials for individuals with hearing impair-
ments: and qualified readers, taped texts, and brailled or large print
materials for individuals with vision impairments.

~l*'!~i-‘é”i¢"'".".‘£!:‘°’:‘§‘.‘.’-\—5~_'-'-., b o A 44 7 wep
RECE AR N !

Q.  Are there any limitations on the ADA’s auxiliary aids
requirements?

RIS T e e S N

Aty ey

A.  Yes. The ADA docs not require the provision of any auxiliary aid )
that would result in an undue burden or in a fundamental alteration in
the naturc of the goods or services provided by a public accommoda-
tion. However, the public accommodation is not relieved from the
duty to furnish an alternative auxiliary aid, if available, that would not
result in a fundamental alteration or undue burden. Both of these
limitations are derived from existing regulations and casclaw under
section 504 of the Rechabilitaton Act and are to be determined on a
case-by-case basis.

AT A T
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Public Accommodations

Q. Will restaurants be required to have brailled menys?

A.  No. not if waiters or other employees are made available to read the
mcnu to a blind customer.

Q. Willa clothing store be required to have brailled price tags?

A.  No. not if sales personne] could provide price information orally upon
request.

Q. Will a bookstore be required to maintain a sign language inter-
preter on its staff in order to communicate with deaf customers?

A. No. notif employees comimunicate by pen and notepad when
necessary.

PR e PELY VTGN T C gy e DL
.- - .

Q. Are there any limitations on the ADA'’s barrier removal require-
ments for existing facilities?

A.  Yes. Barrier remnova] need be accomplished only when it is “readily
achievable” 10 do so.

REERE

Q.  What does the term “readily achievable” mean?

A. Itmecans “casily accomplishable and able to be carried out without
much difficulty or expense.”

it g LTI W T V)

it ey

Q.  What are examples of the types of modifications that would be
readily achievable in most cases?

A.  Examples include the simple ramping of a few steps, the installation _
of grab bars where only routine reinforcement of the wall is required, B
the lowering of telephones, and similar modest adjustments. I

Q. Will businesses Need t0 rearrange furniture and display racks?

A.  Possibly. For example. restaurants may need 10 rearrange tables ang ,

22 ;
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| Public Accommadations r :

department stores may need to adjust their layout of racks and shelves
in order to permit access to wheelchair users.

Q. Will businesses need to install elevators?

A. Businesses are not required to retrofit their facilities to install eleva-
tors unless such installation is readily achievable, which is unlikely in
most cases.

] Q. When barrier removal is not readily achievable, what kinds of
f alternative steps are required by the ADA?

A.  Alternatives may include such measures as in-store assistance for
removing articles from inaccessible shelves, home delivery of grocer-
les, or coming to the door to receive or return dry cleaning.

"’-‘--"—“5"‘"-"—'.7-'-97‘.’-“’!'-!?.‘:'5v'*'?‘mwv.vfﬂ:z’tu-w-me.w -y

Q. Must alternative steps be taken without regard to cost?

g Tl

o

No. only readily achievable alternative steps must be undertaken.

¢

i

% Q. How is “readily achievable” determined in a multisite business? i
; 3
f. }
A.  In determining whether an action to make a public accommodation i
: accessible would be “readily achievable,” the overall size of the parent ;
: corporation or entity is only one factor to be considered. The ADA 4
also permits consideration of the financial resources of the particular i

facility or facilities involved and the administrative or fiscal relation- 2
ship of the facility or facilities to the parent entity. L

Q. Who has responsibility for ADA compliance in leased places of /

public accommodation, the landlord or the tenant? ;

A.  The ADA places the legal obli gauon to remove barriers or provide
auxiliary aids and services on both the landlord and the tenant. The
landlord and the tenant may decide by leasc who will acrually make
the changes and provide the aids and services, but both remain legally
responsible.

| 23
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Public Accommodatiog

Q. What does the ADA require in new construction?

A. The ADA requires that all new construction of places of public ac-
cornmodation, as well as of “commercial facilities” such as office
buildings, be accessible. Elevators are generally not required in
facilities under three stories or with fewer than 3,000 square feet per
floor, unless the building is a shopping center or mall; the professional
office of a health care provider; a terminal, depor, or other public
transit station; or an airport passenger terminal.

Q. Isit expensive to make all newly constructed places of public
accommodation and commercial facilities accessible?

A. The costof incorporating accessibility features in new construction is
less than one percent of construction costs. This is a small price in
relation to the economic benefits to be derived from full accessibility
in the future, such as increased employment and consumer spending
and decreased welfare dependency.

Q. Must every feature of a new facility be accessible?

A.  No. only a specified number of elcments such as parking spaces and
drinking fountains must be made accessible in order for a facility to
be “readily accessible.” Certain nonoccupiable spaces such as eleva-
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tor pits, elevator penthouses, and piping or equipment catwalks nced _ E

not be accessible. - ¢
Q. What are the ADA requirements for altering facilities? :
A.  All alterations that could affect the usability of a facility must be

made in an accessible manner to the maximum extent feasible. For
example, if during renovations a doorway is being relocated, the new ;.
doorway must be wide enough to meet the new construction standard _
for accessibility. When alterations are made to a primary function 5
area, such as the lobby of a bank or the dining area of 4 cafeteria, an
accessible path of wravel 10 the altered area must also be provided.
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modations

The bathrooms, telephones, and drinking fountains serving that area
must also bec made accessible. These additional accessibility alter-
ations are only required to the extent that the added accessibility costs
do not exceed 20% of the cost of the original alteration. Elevators are
generally not required in facilities under three stories or with fower
than 3,000 square feet per floor, unless the building is a shopping
center or mall; the professional office of a health care provider; a
terminal, depot, or other public wansit station; Or an airport passenger
terminal.

Biitanal Sl 2oty o o g

RIS g

Q. Does the ADA permit an individual with a disability to sue a
business when that individual believes that discrimination is
about to occur, or must the individua! wait for the discrimination
to occur?

A. The ADA public accommodarions provisions permit an individual to
allege discrimination based on a reasonable belief that discrimination
is about to occur. This provision, for exarmple, allows 2 person who
uscs a wheelchair to challenge the planned construction of a new place
of public accommodation, such as a shopping mall, that would not be
accessible 1o individuals who use wheelchairs. The resolution of such
challenges prior to the construction of an inaccessible facility would

! enable any necessary remedial measures to be incorporated in the

building at the planning stage, when such changes would be relatively

: inexpensive.

Q. How does the ADA affect existing State and local building codes?

ATV AT TS AR R b e R M e I e 2 Tkt ]

A.  Existing codes remain in effect. The ADA allows the Attorney
General 10 centify thar a Stare law, local building code, or similar
ordinance that establishes accessibility requircments meets or exceeds
the minimum accessibility requirements for public accommodations
and commercial facilities. Any Statc or Iocal government may apply
for certification of its code or ordinance. The Antomey General can
certify a code or ordinance only after prior notice and a public hearing
at which interested people, including individuals with disabilities, are
provided an opportunity to testify against the certification.

Rk s
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| PublieAccommodations

Q. What is the effect of certification of a State or local code or ordi-
nance?

A.  Certification can be advantageous if an entity has constructed or
altered a facility according 1o 2 certified code or ordinance. If some-
one later brings an enforcement proceeding against the entity, the
certification is considered “rebuttable evidence” that the State law or
local ordinance meets or exceeds the minimum requirements of the
ADA. In other words, the entity can argue that the construction or
alteration met the requirements of the ADA because it was done in
compliance with the State or local code that had been certified.

Q. When are the public accommodations provisions effective?
A. In general, they became effective on January 26, 1992.
Q. How will the public accommodations provisions be enforced?

A.  Pnvate individuals may bring lawsuits in which they can obtain court
orders to stop discrimination. Individuals may also file complaints
with the Attomney General. who is authorized to bring lawsuits in
cascs of general public importance or where a “pattemn or practice” of
discrimination is alleged. In these cases, the Auorney General may
seek monetary damages and civil penalties. Civil penaltics may not
exceed $50,000 for a first violation or $100.000 for any subsequent
violation.

Lo
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Miscellaneous
Q. Is the Federal government covered by the ADA? l

M o

A. The ADA does not cover the executive branch of the Federal govern-
ment. The executive branch continues to be covered by title V of the
Rehabilitation Act of 1973, which prohibits discrimination in services
and employment on the basis of handicap and which is a model for the
_: requirements of the ADA. The ADA. however, does cover Congress
! and other entities in the legislative branch of the Federal government.

Q. Does the ADA cover private apartments and private homes?

A.  The ADA does not cover strictly residential private apartments and
homes. If, however, a place of public accommodation, such as a
doctor’s office or day care center. is located in a private residence,
those portions of the residence used for that purpose are subject to the
ADA'’s requirements.

Q. Does the ADA cover air transportation?
A.  Discrimination by air carricrs in areas other than empjoyment is not

covered by the ADA but rather by the Air Carrier Access Act (49
U.S.C. 1374 (¢)).

B e i L Y ST

samegny

Q. Whatare the ADA’s requirements for public transit buses?

e
s,

Pt

A.  The Department of Transportation has issued regulations mandating
accessible public transit vehicles and facilities. The regulations
include requirements that all new fixed-route, public wansit buses be
accessible and that supplementary paratransit services be provided for
those individuals with disabilities who cannot use fixed-route bus
service. For information on how to contact the Department of Trans-
portation, see page 30. ;

TN P I N vy,

Q. How will the ADA make telecommunications accessible?

The ADA requires the establishment of telephone relay services for
27 :
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hscellaneous

individuals who use telecommunications devices for deaf persons
(TDD’s) or similar devices. The Federal Communications Commis-
sion has issued regulations specifying standards for the operation of
these services.

Q. Are businesses entitled to any tax benefit to help pay for the cost
of compliance?

A.  Asamended in 1990, the Intermnal Revenue Code allows a deduction of
up to $15,000 per year for eXpenses associated with the removal of
qualified architectural and ransportaton barriers.

The 1990 amendment also permits eligible small businesses to receive
a tax credit for certain costs of compliance with the ADA. An eligible
small business is one whose gross receipts do not exceed $1,000,000
or whase workforce does not consist of more than 30 full-time work-
ers. Qualifying businesses may claim a credit of up to 50 percent of
eligible access expenditures that cxceed $250 but do not exceed
$10,250. Examples of eligible access expenditures include the neces-
$ary and reasonable costs of removing architectural, physical, commu-
nications, and Tansportation barriers: Providing readers, interpreters,
and other auxiliary aids; and acquiring or modifying equipment or
devices.
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Resources

This list contains the elephone numbers of Federal agencies that are
responsible for providing information to the public about the Americans
with Disabilities Act and organizations that have been funded by the
Federal government to provide information through staffed information

i centers.

responsibilities under the ADA.
Architectural and Transportation
Barriers Compliance Board

Equal Employment Opportunity
Commission

For questions and documents

Alternate number for ordering
documents (print and other formats)

Federal Communications Commission

For ADA documents and general
information

Job Accommodation Network

Within West Virginia

£e'd 808210 'ON XU4d

Telephone Numbers for ADA Information

The agencies and organizations listed are sources for obtaining infor-
mation about the law’s requirements and informal guidance in understand-
ing and complying with the ADA. They are not, and should not be viewed
as, sources for obtaining legal advice or legal opinions about your rights or
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1-800-872-2253 (voice & 3,
TDD) "*

b

.
1-800-669-3362 (voice)
1-800-800-3302 (TDD) i
202/663-4264 (voice) L

202/663-7110 (TDD)

202/632-7260 (voice)
202/632-6999 (TDD)

1-800-526-7234 (voice)
1-800-526-7234 (TDD)

1-800-526-4698 (voice
& TDD)
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President’s Committee on FEmployment of
People with Disabilities Information Line:
ADA Work

U.S. Department of Justice

U.S. Depanment of Transportation

Fcderal Transit Administration
(for ADA documents and information)

Office of the General Counsel
(for legal questions)

1-800-232-9675 (voice
& TDD)

202/514-0301 (vorce)
202/514-0383 (TDD)

202/366-1656 (voice)
202/366-2979 (TDD)

202/366-9306 (voice)
202/755-7687 (TDD)

GRS R R P TRy

Federal Aviation Administraion 202/376-6406 (voice)

¥

B

Rural Transjt Assistance Program 1-800-527-8279 (voice f

(for information and assistance on & 1DD) 3

public transportation issues) i

;(1.

5

Regional Disability ang Business Technical Assistance Centers
ADA information assistance. and copies of ADA documents supplied by %
the Equal Employment Opportunity Commissjon and the Department of !

braille, and computer disk, may be obtained from any of the ten Regional
Disability and Business Technica] Assistance Centers.

Toll-free number for reaching any
of the following Centers

Region I (Maine, New Hampshire, Vermont,
Massachusetts. Rhodc Island, Connecticur)

30
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1-800-949-4232 (voice
& TDD)

207/874-6535 (voice
& TDD)
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Jl Resources I

Addresses for ADA Informa_tion

U.S. Equal Employment Opportunity Commission
1801 L Street NW
Washington, DC 20507

U.S. Department of Justice
Civil Rights Division

Public Access Secrion

P.O. Box 66738

Washington, DC 20035-6738

U.S. Department of Transporation
400 Seventh Street SW
Washington, DC 20590

Architectural and Transportation Barriers
Compliance Board

1331 F Street NW

Surte 1000

Washington, DC 20004-111]

Federal Communications Commission
1919 M Street NW
Washington, DC 20554

This document is available in the following alternate formars:

- Braille

- Large print

- Audiocassette

- Electonic file on computer disk and clectronic
bulletin board (202) 514-6193.

Note: Reproduction of this document is encouraged.
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