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June 14, 1996

Criminal lLiability for Unwarranted Disclosure of Security Files

1. Under the Privacy Act, 5 USC 552a (1996):

"Any officer or employee of an agency, who by
virtue of his employment or official
position, has possession of, or access to,
agency records which contain individually
identifiable information the disclosure of
which is prohibited by this section . . . and
who knowing that disclosure of the specific
material is so prohibited, willfully
discloses the material in any manner to any
person or agency not entitled to receive it,
shall be guilty of a misdemeanor and fined
not more than $5,000. 5 U.S.C. 552a(i) (1)

2. The White House is not, however, an "agency" subject to
the Privacy Act. See Kissinger v. Reporters Comm. for Freedom of
the Press, 455 U.S. 136, 156 (1980). See also Meyer v. Bush, 981
F.2d 1288, 1291 n.1 (D.C. Cir. 1993).

3. The Privacy Act has a separate provision that applies to
any "person" and this section would appear to cover the White
House. This provision states:

"Any person who knowingly and willfully
requests or obtains any record concerning an
individual from an agency under false
pretenses shall be guilty of a misdemeanor
and fined no more than $5,000. 5 U.S.C.
552a (i) (3).

"Person" is defined broadly in the Act to include any individual
and any business, public or private organization other than an

agency. 5 U.S.C. 551.

4. Executive Order 10450, 5 C.F.R., 1989 Compilation at 47,
provides that in the interest of national security investigations
shall be conducted as a condition of government employment. The
Order further provides that background information obtain shall
be "maintained in confidence." Id. at 9(c). It does not provide
sanctions, however, for improper disclosure.

5. 18 U.S.C. 1001 (1996) provides that any person who
"knowingly and willfully falsifies, conceals or covers up
or makes or uses any falsée writing of document knowing the same
to contain any false . . . statement or entry, shall be fined
under this title or imprisoned not more than five years, or both.
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6. 18 U.S.C. 1924 imposes criminal liability for knowingly
removing "materials containing classified information" without
authority and "with the intent to retain such documents or
materials at an unauthorized location...." This provision does

not appear, however, to apply.



THE WHITE HOUSE

WASHINGTON

MEMORANDUM FOR PROSPECTIVE APPOINTEES

FROM: OFFICE OF COUNSEL TO THE PRESIDENT

This memorandum confirms in writing your express consent for the
Federal Bureau of Investigation to investigate your background or
conduct appropriate file reviews in connection with the
consideration of your application for employment.

The FBI investigation will include the collection and use of
relevant information concerning your personal history, and it is
necessary that you authorize the disclosure of such information
to the FBI. Information may be disseminated outside the FBI when
necessary to fulfill obligations imposed by law.

By volunteering information concerning activities protected by
the First Amendment, it will be assumed that you are expressly
authorizing the maintenance of this information in the records of
any Federal agency.

If you consent to such inquiries, please sign your name below and
return this original memorandum of consent to me.

Name (please print or type)

Signature Date




(6-12-96)

THE WHITE HOUSE

WASHINGTON
Date
To:  Federal Bureau of Investigation
Atn:

From: The White House

O Office of Personnel Security

O White House Counsel’s Office
Subject’s Full Name
Other names used
Social Security Number Date of Birth Place of Birth

Permanrent Address

Current Employer

O 1 hereby authorize the FBI to provide the information specified below to the White House.

(Signature) (Date)

Request of FBI (Subject’s consent or written explanation from White House Counsel is required for any request
seeking copies of, or information from, FBI files.)

Name/Indices check

Expanded name check

Copy of previous report

Full field investigation O Level | 0O Level2 [ Level 3
Limited update investigation

Other (specify)

Ooooocgaano

The applicant is being considered for:
O Presidential appointment
O White House employee [ detailee 0O intern O volunteer
O Presidential recognition
O Other (specify)

Attachments: 0O SF-86 O SF-86 Supplement [0 SF-87 Fingerprint Card

Remarks/special instructions:

I certify, subject to 18 U.S.C. Section 1001, that the above is sought for official purposes only and 1
understand that any unauthorized disclosure may be a violation of the Privacy Act, 5 U.S.C. Section 552a.

Requested by:

This request has been reviewed and approved by the White House Counsel's Office.

Approved by:

White House Counsel's Office
- Onginal - To FBI
- Canary - To FBI (Office of the General Counsel)
- Pink - To FBI (Return to White House)
- Gold - White House Copy

LN -



Standard Form 86 Form approved:
Revised September 1995 0.M.B. No. 3206-0007
U.S. Office of Personnel Management NSN 7540-00-634-4036
5 CFR Parts 731, 732, and 736 86-111

UNITED STATES OF AMERICA
AUTHORIZATION FOR RELEASE OF INFORMATION

Carefully read this authorization to release information about you, then sign and date it in ink.

| Authorize any investigator, special agent, or other duly accredited representative of the authorized
Federal agency conducting my background investigation, to obtain any information relating to my
activities from individuals, schools, residential management agents, employers, criminal justice
agencies, credit bureaus, consumer reporting agencies, collection agencies, retail business
establishments, or other sources of information. This information may include, but is not limited to,
my academic, residential, achievement, performance, attendance, disciplinary, employment history,
criminal history record information, and financial and credit information. | authorize the Federal
agency conducting my investigation to disclose the record of my background investigation to the
requesting agency for the purpose of making a determination of suitability or eligibility for a security
clearance.

I Understand that, for financial or lending institutions, medical institutions, hospitals, health care
professionals, and other sources of information, a separate specific release will be needed, and |
may be contacted for such a release at a later date. Where a separate release is requested for
information relating to mental health treatment or counseling, the release will contain a list of the
specific questions, relevant to the job description, which the doctor or therapist will be asked.

| Further Authorize any investigator, special agent, or other duly accredited representative of the
U.S. Office of Personnel Management, the Federal Bureau of Investigation, the Department of
Defense, the Defense Investigative Service, and any other authorized Federal agency, to request
criminal record information about me from criminal justice agencies for the purpose of determining
my eligibility for access to classified information and/or for assignment to, or retention in, a
sensitive National Security position, in accordance with 5 U.S.C. 9101. | understand that | may
request a copy of such records as may be available to me under the law.

I Authorize custodians of records and other sources of information pertaining to me to release such
information upon request of the investigator, special agent, or other duly accredited representative
of any Federal agency authorized above regardless of any previous agreement to the contrary.

I Understand that the information released by records custodians and sources of information is for
official use by the Federal Government only for the purposes provided in this Standard Form 86,
and that it may be redisclosed by the Government only as authorized by law.

Copies of this authorization that show my signature are as valid as the original release signed by
me. This authorization is valid for five (5) years from the date signed or upon the termination of my
affiliation with the Federal Government, whichever is sooner. Read, sign and date the release on
the next page if you answered "Yes" to question 21.

Signature (Sign in ink)

Full Name (Type or Print Legibly)

Date Signed

Other Names Used

Social Security Number

Current Address (Strest, City)

State

ZIP Code

Home Telephone Number
(Include Area Code)

(

)
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@ YOUR FINANCIAL DELINQUENCIES

Yes | No
@ In the last 7 years, have you been over 180 days delinquent on any debt(s)?
0 Are you currently over 90 days delinquent on any debt(s)?
It you answered "Yes" to a or b, provide the information requested below:
Incurred Satisfied Amount Type of Loan or Obligation Name/Address of Creditor or Obliges State ZIP Code
Month/Year Month/Year and Account Number

€T PUBLIC RECORD CIVIL COURT ACTIONS

In the last 7 years, have you been a party to any public record civil court actions not listed elsewhere on this form?

If you answered "Yes," provide the information about the public record civil court action requested below.
Month/Year | Nature of Action Result of Action

Name of Parties Involved Court (Iinclude City and county/country if outside U.S.) State ZIP Code

YOUR ASSOCIATION RECORD

€) Have you ever been an officer or a member or made a contribution to an organization dedicated to the violent overthrow of the United

States Government and which engages in illega! activities to that end, knowing that the organization engages in such activities with the
specific intent to further such activities?

Yes No

€ Have you ever knowingly engaged in any acts or activities designed to overthrow the United States Government by force?

If you answered "Yes" to a or b, explain in the space below.

|+ .. - Continuation Space .- " | T O T
Use the continuation sheet(s) (SF 86A) for additional answers to items 9, 10, and 11. Use the space below to continue answers to all other items and any

information you would like to add. if more space is needed than is provided below, use a blank sheet(s) of paper. Start each sheet with your name and Social
Security Number. Before each answer, identify the number of the item.

After completing Parts 1 and 2 of this form and any attachments, you should review your answers to all questions to make sure the form is
complete and accurate, and then sign and date the following certification and sign and date the release on page 10.

Certification That My Answers Are True
My statements on this form, and any attachments to it, are true, complete, and correct to the best of my knowledge and belief and are

made in good faith. | understand that a knowing and willful false statement on this form can be punished by fine or imprisonment or both.
(See section 1001 of title 18, United States Code).

Signature (Sign in ink;

Date

Enter your Social Security Number before going to the next page

Page 9
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* Compensation Statutes; Economic.

Section 1211 et seq.; Title 31,
nited States Cods, Section 231; Tiﬂe
’41, United States Code, Section 118; -
Txtle 40 Umted Stnm Code, Sectmn

StatesCode,Secuon 912,013, 815, and

i Fmd') This classification covers, .-
: “inquiries concerning the Postal Service
... 'and complaints:pertaining to the theﬁ of
*'mail. Such compleints are either . ":
forwarded to. the Postmaster General or .
the nearest Postal Inspector. ™ - 2
49, ‘Frand: Tite 18, :
_Unttad States Code, Sectians 151—155
"...50. Inveluntary Sarvnnde and .
Slavery. U.S. Constitution, 13th ...~
Amendment; Title 18, United States _-.:
- Code. sections 1581-1588, 241, and 242.
2y - 51, Jury Panel Investigations, This ..
' clawﬁcahoncovers jury panel ..
B inmtxgnhms which are requested by
the & iate Assistant Attomey

AG memorandum 781, dated lllﬁl
72. These irivestigations can be

".check, and only in Emited hupoﬂnnt
trials where defendamt amld hava K
influenice overa
“.. 52, Theft, Rob
= [llegal Possession or Destructian of

- Government Property. Title 18, Umted

- " States Cods, Sections 841, 2024, 1860, =

- - Government Cmnmun.icanons Txtle 18
‘Title 22, Umted StakeaCode. Sec‘hon o

. This classification covers complaints
¢ . received concerning smugglmg and :

~... - entry of merchandise into and the :

- . United States. Complaints are referred .
_"tothenwestdxstnctofﬁceohheus.

- Customs Service or the Coxmmssxaner of
' Customs, Washington, DC. .*

“48. Fraud Against the Govamment. - covers complaints received concerning

Labor (CETA),.and Miscellaneous ..+’ “and. sacurities of the Government. These
" complaints are referred to either the

" Director, U.S. Secret Servu:a.or the

".;Road Act; Lead and Zinc Act; Public o
"Works and Economic Development Act - States Code, Sections 241, 242, 245, and
;- 591-607; Title 42, United Stn!.elCodﬂ

s Section 1973; Title 26, United States..

‘-7 United States Code. Secuons 431-437

: cogortumty Act. Title 50, United States 439, and 441,

""'-'-'Pub L. 88-77th

_ jOfﬁmala. Title 18, United States Code, - - -
LienE "-Zi.-SadionsZOl-ZO.’!.ZOH!l Pub. 89—
.47, Impersonation Tltle 18 Umted

6 . :
T 48, Postal Violahon (Except Mall T

N 704. R wod R ¥
.. 60. Antl-TrusL Txtla 15 Umbod Stntes
- Code, Sections'1-7, 12~27,a0d 13. " ~.'

 Title 18, United Stats Cods, Sections 7 .
" 2381 ‘2382, 2383, 2390, 756.@ 757

A stcondm:t Investigations of Oiﬁcem

- - Matters (Titla 13, United States Code, |

Cenemlasauthm'izsdbyzau,sc.saa : ,
*-305) Domestic Police Ca '
-, Eight-Hour-Day. Law {Title 40, Umted L
- States, Code, Sections 321, 332, 325a, -

&nbezzlemem, ;.1._ ;
L Investigati

2112 and 2114; !ntoxferenm th :

¢Miscellaneéus; Soldiers’ and Sallom it

- Civil Relief Act of 1940 (Title 50, -
Appendix, United States Code, Secuons
..510-590); Tariff Act of 1930 (Title 19,7

U.S.C., Section 1832, 2. 175 &
- 53. Excess ProﬁtsOnWool 1918 _-_';‘,.
(obsolete). Subjects possible violator of .
. Government Contro of Wool Chp of <+ United'States Code, Section 1304);
1918, - ' Unreported Interstate Shipment of el
54. Customs Laws and Smngglmg »:""Cigarettes (Title 15, United States Code.
* Sections 375 and 376); Fair Labor -
" Standards Act of 1938 (Wagesand .
Hours Law) (Title 29, United States -
..Code, Sections 201-218); Conspiracy
' ('rnle 18, United States Code, Section
-371 (formerly Section 88, Title 18,
. United States Code}; effocuve R
September 1,1948). . N
'63. Mlscellanoous—Ncmsubverswo
This classification concerns. ;..
'cnrrespondemca from the public whu:h
'+ does not relate to. matters wnhm FBI -
: )unsdxcuon et i
.= 64.. Foreign | Mlscallnneous. Tlus
. '_clmxﬂcahon is a control file uuhzed as .
- 'a repository for intelligence information
ufvnlue identified by coun Mom_ s
. specific categories are placex i
classification 108-113. . 7. -.;
- 65. Espionage.” Anomey General
Gmdelmes on Foreign ... o
. _Countennielhgence: Intemal Secunty
.'-' -"-;Act 0f1950; Exacutive Order 11805, .- -
‘- .. '66. Administrative Matters. This . ..
. classxﬁcahon covers such items as - ;.
. '_-supplws. automobilea. salary matters

other matters involving lmportauon and

exportation of merchandise from the

.55, Countarfmtmg This class:ﬁcauon

- - alleged vialations of counterfeiting of-
. U.S: coins, notes; and other obhgatmns

- nearest office of that Agency. -
56. Election Laws. Title 18, Umted

Code, Sections 9012 and 9042; 'I'itloz

57. War Lnbor Disputa Ad (obsolete]

- 58, Corruption of adaranuhhc

: 67..Petsonnel'mm This

classxﬁcahon concems background
investigations of applicants for
. employment with ths FBIl and folders

‘4.and B9-136. - .rs v iine
-..59, World. WarAd]usted

; 'Compensatlon Act of 1924—44. e
(obsolste) Bursau of Invesﬂgaum was. ...for current and former smployees. .-
- charged with the duty of investigating " - - 68- Alaskan matters {obsolete). 'l'lm |
violations of all sections of the- " classification concerns FBI .- - :
‘World War Adjusted Compemnhon Act. -investigations in the Territory OfAhSh '
. (Pub. L. 472, 86th HR iz .pnorto its becoming a State. .. .., : -
. 10277)) with the exceptian ofSectxon v 88 of Court. Title 18,

. 3285, 3691, 3692; Title 10, United States -
Code. Section 847; andRule&Z Fedsral L
.RulesofCrunmalemdurs. R

- 61. Treason or. Mysprinon of Treason.
. 70. Crime onGovernmsm

inistrative Inquiries.

entaof .
Cansus .

_and Employees of the
]ustice and Federal Judiciary;

‘Sections 211-214, 221—224. 304,.and
operation;

w73, Ap'plnatwn SorPatduanﬂu'

326); Fair Credit fing Act {Title 15. .,Completion of Sentence'and - : _
United States cpde,.sms.mm_and - ‘Application for Exacutive '
1681r); Fedm'al and - -~ This classification concerns thaFBl'

"~ beckground in

x for executive ¢

cmhuumdsumood.m'
874% Lands Division Matter, other. -- -

Vo et Gt =

-"'with pardon’ applxcatxom andrsquen 47




-~ - Code. Sections 3651-3656; and Title 18, and 2318, oo isp
- - United States Code. Secﬂnnsnoz- i
: 4207 5037, and 4161-41686. -

b * with the aforementioned positions.

* . United States Code, Chapter 14.

i Pederal u@.&fv;m 58, No. ‘191 -/ Tuesday;. October 5, 1993: £ Notices. ™ - \-'51 I

, 75. Bandsmm and Sumties 'rme 18 'I‘itlo 18. United Stntas Code, Secﬁons BT 103 lnterstate 'rmnsportadon of
United ‘States Code, Section 1508, . 212, 213, 215, 216, 217, 657, 658, 1008, -Solen Livestock, Title 18, United m :
.+ 768, Escaped Federal Prisoner. En:ape -.1011, 1013, 1014, 1908, 1907, and 1909, _Code Secnons 667_ 2311 2318 and o
and Rescue; Probation Violator, Parale - . 87. Interstate. Tnmpwtation of Stolan 2317 -
. Vialator, Mandatory, Release Violator. Propm'ty (Heavy Lyt -104, Ssrvicemen s De ents :
~ Title' 18, United Staten Code, Sections Commerdalimd ). Title 18, Unitod Allowanm Act of 1942 (obsolete). Pub.
'751-757,1072; Title 18, United States States Code, Sections 2311 2314 315 L 525 77th CO"B“’”' Sections us.
IS iy, s o
c 105 Forexgn Coumenntelli

~88. Unlawful thbt to- Avoid L
. Proaocuuon. Custody, or Conﬂnemen g
v 77, Applicants (Special Inqulry -+w7 - Unlawful Flight to Aveid Giving .= ;’:‘3: . cAltm;nuaﬁy;gelﬁml:uEdeﬂnu" oo
~Departmental and Other Government. - 1}- -'l’t?stil!lonl)'é;l:;ilh‘}81 0‘712!.“‘* States Code. Orderg!; 1905, - 8o
~ Agencies, except those havi speda} . Sections an ez - .
. classifications). This classlficatmn -+ 22 89, Assaulting or Killing a Federal . Pfiwﬁ Aﬂefl_lv%nemyd(;g:md Est;aped
* covers the background investigations -, - Officer, Crimes Against Family _:: ...%. rrsonersof War and Internees, 1944-55
*.conducted by the FBI in connection » Members, Congressional Muasinahon ~(obsolete), Suspects were generally
Statute, Title 18, United States Code, - -Suspected escaped prisaners of war,
. Sections 1111, 1114, 2232; .~ -+ - -, members of foreign organizations, fa
-90; lrregnlanuea in Pederal Penal - .. to register under the Alien Registration
"Institutions. Title 18, United States ct..Cases ordered closed by Attamney
. General after alien eriemies rstumed to

‘Code, Sections 1791.and 1702, 3
-.91..Bank Burglary, Bank Larcency; - their respective countries upon LT

-Bank Robbery Title 18, United States -
. Code. Section 2113, -z

oo .,(_' i
£y

~ 78. lllegal Use of Government -
- Transportanon Requests Titls 18,
-"United States Code, Section 287,495
508 641,1001°and . 1002.
-70. Missing Persons. Thxs
classxﬁcation covers the FBI's i
* Identification Divisian’ s asds(mcs fn
the locating of missing persons. -+
- 80: Laboratory Research Mattm M :
" FBI Headquarters this classification is’
:-used for Laboratary research manan. In
--field office files this classification -
"-covers.the FBI's public aﬂ'nusmatteré )
and involves contact by the FBI with the . claim, ﬁne o f\l
ganeral public, P and State hirm by the Unit
. agencies, the Annod Forces, - -(/94, arch matters. This:
classificationconcarns all general
comspondonce of the, FBI with nvat .
indi

107, Denatumlizatjon .
bsolete). This classaﬁ'caﬁon covers

individual fraudulently sware '’
“allegiancs to the United States or in"

- citizenship to the U.S. Tnla 8 Uniled -
~States Code, Sectton 738. . "
"108. Foreign Travel Control (obsolata).
‘This. (classification concerns security-. ;.
type Invesﬂgaliona ‘wherein the subhd

18 fnvolved in forelgn travel,

109. Foreign'Political Matters. ‘ﬂﬂa
‘classificatian is a control file'utilized as ™

(obsolm) Gold Hoarding fnvesﬂgatkms e
...conducted in accordance with en Act of
Marc(l; 9, 1933 and Executive Order L
{ssued August 28, 1933, Buresu - Cases). The classification I coiicerns n
- Instructed by Department to cmdm:t ¢ -*FBlcases where ' duly constituted
 further investigations in 1035 undar the State, county or a municipal law
i*Gold Resarve Act.of 1934: n‘““ﬁ“’ all . ‘'enforcement agency in & criinal matt
c's;"ﬂ?cl;.md@“ md to Secm! “has requeslegh an eéxarnination of :
e 4y evndence e FBI Labaratory.
 82. War Risk Insurance. (National Life’. " gg. Alie!:xy Applicant’ (obsorm) Title
_ . Insurance (obsalts)). This classificatian 10 United States €ode, Sectioni 310: -
covers investigations conducted by the .. g7, Foreign Agents Registmdon Act.
.. FBI in connection wilh chrﬂ suits filed .. Title 18, United States Code; Secti '

‘conceming fareign pohdcal mauen .
broken down by country.
3106 Fonngn Economic Maﬂnrs. m

8 reposuory for intelligence information
concerning foreign economic mamn .
broken down-by country. v, v 5 .x. -
111. Fomign Socisl Condiﬁons. ‘l'his
assification.is a-control file utilized as
a repomtory for intelligence information

 under this statue. ; * 951; Title 22, United States Code, broken'down by sounty, .
d&ﬁ@‘“m; afccol:::.'quuhhm o -Sections 611-621; Title 50, Urited 112, pomsn%md, yms
“fSta(asCoda.‘SectfomBS!—GS? :
. investigations of cases pending fn'the .- 98, Sabotege. Title 18, United Stat classnﬁmhun is & control file nﬁhzod u
-+ Court of Clafms from the Assistant ;- . Code, Sections 21 51_215& Title 50;.
* Attorney General in charge of the Ctvil - . United States Code, Section.797. g un
. Division of the Department of ]’usuca. . .1 -89, Plant Survey (obsolete). This “119. Fon;fgnlMxht

' -.clgsaiﬁcation covers a program: wherein -
‘the FBI inspected industrial plants for g‘h"“‘;‘;’ﬁm’g" Classification };: °°.‘.'?’°3
. ", - the purpose of making suggestions to . asa repository

- .85, Home Owner Loan Corparation, " the-operations of those plams !o pmvem “intelligence information- ctmcamlng
(obsalete). This classification concernod espiona and sabotage. = : foreign military and naval matton .
complaints received by the FBI about : .- - &neﬂm Security. m ; !“‘Ohn -down by country. - B
alleged violations of the:Home Owners ,-'.,:clamﬂcation covers investigations b :-*/114. Alien Property Qnstodmn Maﬂﬁl‘
Loan Act, which were referred to the 2. 'the FBI in the domestic security field, .. obsolete).. Title 50; United. States Code;
Home Owners Loan Corporation. Tnle .e.g., Smith Actviolanons gy ;7" Sections 1 through 38. This
- 12, United States Code, Section 1464. . - - ' .._classlﬂcann covers mvestigations .

. 86. Fraud Against the Govomment—_ o .‘concerning ownership and control of
" Small Business. Administration. Title :x ™ 102,
15, United States Code, Section 845; : g States Code, Section 1386

g

84. Reconstruction Finance .
Corporation. Act (obsolete). Title 15,

thwstamto. P

-investigation concerning allegations that

~termination of hostllities R _, -

ome other manner illegally obtained =

a repository far intelligence information -

damﬁcatiom is s control file utilized as' L

concerning foreign social oonditiom s ‘_

pro rty subject to claims and htiganon -



18, United States Code. Sectrons 3146-

3152, . e R

116 Department of Energy Applxcant

Department of Energy, Employee. This

-. - classification concerns background

' -~ investigations conducted in connection
: with employment with the Department

of Energy. . ..
117, Department of Energy. Cnmmal

. '2011-2281; Pub. L. 93—438. - ..
-118. Applicant, Intelligence Agency

" applicant background mvestrgattons
-conducted of persons under

o Central Intelligence Group. ™ .
""", 119. Federal Regulation of Lobbymg
* % Act. Title 2, United States Cod

.....

o Sectxons 261-270. .U

. United States Code, Sections 2671 to
* - 2680. Investigations are conducted

. - pursuant to specific request from the
. Department of Justice in connection’ -

“Justice represents egencxes sued under
the Act. ar
.-~121. Loyalty of Govemment
“Employees (o hsolete) Executw
t9835 ‘.J"_“"’n:' vt . ;7-‘.
122, Labor Management Reletxons
“Act, 1947, Title 29, United States Code,
ASections 161, 162, 176-178 and 186. -
123. Section inquiry, Stafe **:
7Depertment Voice of America (U.S.
“Information Center) (Pub. L, 402, 80th "

covers loyalty and security ' -

" investigations on personnel employed
_ “by or under consideration for ~ - -
. employment for Voice of America. -~
-124. European Recovery Program "

- -~ Operations Administration, Economtc
... Cooperation Administration or E.R.P.,

" ‘Européan Recovery Programs; A.LD."

;- Agency for Internationa Development

~”(obsolete). This classification covers -

- sacurity and loyalty investigation of ,

. personnel employed by or under -

*-.consideration for. employment with the

" 472, 80th Congress. - -
- ::'125. Railway Labor Act; le\(ay
o Labor Act—Employer’s Liability Act

- Title 45, United States Code, Sectxons

_'?‘151-163 and 181-188. .~ il
- - "126. National Security Resources

- classification covers loyalty -7 ;.
investlgatlons on employees and X
**, -applicants of the Natlonal Secunty :
" Resources Board. - SRNe
-+ 07 127, Sensitive. Posmons in. the Umted
;' States Government, Pub. L. 266 ..-;.:
. (obsolete) Pub.. L Blst Congress

- 115 Bond Default ‘Bail )umper Title

2 i wAdministration) (obsolete). Tlns
- classification covers background . -
- investigations conducted on individuals .
* . who are to be assigned to duties under
- the International Development. Pro%ram

"I‘xtle 42, United States Code, Sectlons .

" (obsolete). This classification.covers

. consideration for employment by tl'le

* 120. Federal Tort Clmms Act Title 28,
l'tAct Appllcant (obsolete). Pub

: - “Assets. This classification ¢oncerns
with cases in which the Department of | ~individuals who provide information to

‘Counterintelligence matters. :
"135. PROSAB (Protectfon of Strategic _

 Force (obsolete): This classification’. "

_.protect bases
Command

Congress) (obsolete). This classlﬁcatlon

137, Inforrhan 5. Othe )
_Countenntelhgence ‘Assets. This. /.. """
_ . "classification concerns mdwnduals v
_ " furnish information to the FBI _ T

-Administration), formerly Foreign -, concerning criminal violations’ on L
s contmumg and confidential basis, " . - .

-.-138. Loyalty of Employees of the
iUmted Nations and'Other Public.
‘International Oxgamzatlons
‘classification concérns FBI '}

':-'Board Special Inquiry (obsolete) Thx.s N

.‘{-Employees, Fraud Against the -

e 128 lntematlonal Development
Program (Foreign Operations. ™

'129. Evacuation Claims (obsolete‘

' Pub. L. 886, 80th Congress. -

130. Specxal Inquiry. Armed l'-'orces

.Secunty Act (obsolete). This "= ..

. classification covers applicant-type -

- -investigations conducted for the Armed
',Forces security egenctes g :

- 131. Admiralty Matter. Txtle 46

. -_'Umted States Code, Sectlons 741—-752 ;

and 781-799. ‘i B

-+ +'132. Special Inqurry. Ofﬁce of Defense o
o -.,Mobllnzetlon (obsolete). This ™ L

.. classification covers applxcant-type s
‘investigations of individuals associated
‘with the Officé of Defense Moblllzatmn..

/133, National Science Fouridation -

L c g e

Bist Congress.
© 134. Foreign Counterintellig

‘the FBI concerning Foreign’’

it Command Bases of the U.S; Air

B (obsolete) ‘This classification covered
.- liaison contracts with American’ Legnon'

investigations based on referrals from - .

i7" the Office of Personnel Management .

. _ wherein a question or allegation has
; European Recovery Program Pub L.

‘been received regarding the applicant’ s.

*" - loyalty to the U.S. Government as . =
' descnbed in Executive Order 10422. -~

139, Interception of Communications

“(Formerly, Unauthorized Publication or

"Use of Communications). Title 47,

~United States Code, Section 605; Txtle

" 47, United States Code, Section 501; °

«~ Title 18, Umted States Code Sectlons !
2510—2513 2 0 e

+- 140, Securlty of Govemment

Government, Execiitive Order 10450

..7."7~141. False Entries in Records of -
; 'Interstate Camers Tttle 47 Umted

l States Code. Sectxon 220 Tltle 49. R .
Umted States Code, Section 20. - -7~ " Lt

"+ ©148. Interstate Transportation of .
Flreworks Tltle 18, United S tes Code iy

Stetlstxcs (obsolete)

Ofﬁce ‘'of Personnel Management under -
covered contacts with individuals with .Pub. L. 298). Agency for International _

the aim to develop,lnfonnatlon useful to  Development; Department of Energy; - - .
y -~ National ’Aeronautics and Space =" -
" . Administration; National Science .-

--World Health Organization;: =%
- ‘International Labor Organization; -

~..-U.S. Government. These referrals rel'er L
_ to applicants from Peace Corps;i * - .*-" . - .:*
. Department of Energy, National - - =/ - ==
.. Aeronautics and Space Admmlstretlon. )

_1244

. Code ‘Sections 1231-1233.

" Act of 1958. Title 18, Umted States . 7

--142. llegal Use of Railroad Pass. Txtle .
49 United States Code, Section 1. e T
-143. Interstate Transport of Gamblmg R

. Devices. Title 15, United States Code,

" Sections 1171 through 1180.. - i
144. Interstate Transportatnon of R
Lottery Tickets. Title 18, Umted States
Code. Section 1301, . .7 -
145. Interstate Transportetxon of .
Obscene Materials. Title 18, United ~ i
~ States Code. Sectxons 1462 1464 and . -~
1465 T e il
~146. lnterstate Transportatlon of :
Pnson-Made Goods. Title 18, United
" States Code, Sections 1761 and 1762.
147. Fraud Against the Government—
* Department of Housing and Urban' - . -
. Development; Matters. Title 18, United
"States Code, Sections 657, 709, 1006, - -~ -
and 1010; Title 12, United States Code e

1149, Destructxon f Aifcraft or Motor
Vehxcles Tltle 18, United’ States Code. o

-151. (Referral cases recelved.:from the

Foundation; Peace Corps; Action; U. S.
Arms Control and. Disarmement Agency.

International Communications Agency. -
-~ This classification covers referrals from. - .

" the Office of Personnel Management ;

- where an allegation has been received- .. = .7
- regarding an applicant's loyalty to the '

‘Nuclear Regulatory Commission, United - -
* States Arms Control and Dnsarmament -
" Agency and the lntemational -__7"~_-;: S
*. Communications Agency.’ "=« S
-:152. Switchblade Knife Act. Tltle 15
Umted Stetes Code. Sectlons 1241— S

153. Automoblle lnformatlon T
‘Disclosure Act: Title 15, Umted States '

- 154. Interstate Transportatxon of
Unsafe Refrigerators. Title 15, Umted
 States Code, Sections 1211-1214. .
- 155. National Aeronautics and Space

" Code, Section 799. .= .
- 156. Employee Retlrement Income

Secunty Act. Title 29, United States

Code. Sectlons 1021—1029 1111 1131

N
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©L 530,

- .,Congressional committess or other
. Government agencies.

- and 1141; ‘I'it]e 18, United States Code, -,

Sections 644, 1027, and 1954. :
-157. Civil Unrest. This classification

. concerns FBI respansibility for reporting
- information on civil disturbances or .

demonstrations. The FBI's investigative
responsibility is based on the Attarney
General’s Guidelines for Reporting on
Civil Disorders and Demonstrations
Involving a Federal Interest which -

“  became effective April 5, 1976.

158. Labor-Manegement Reporting

" and Disclosure Act of 1959 (Secunty
. Matter) (obsolete). Pub. L. 86—257
" Section 504. :

159. Labor-Management Reporting '
and Disclosure Act of 1959
(Investigative Matter). Title 29, United
States Code, Secuons 501, 504, 522, and

160. .I"'ederel Train Wreck Statute.

" Title 18, United States Code. Section D
L1992, .- .

-181. Specisl Inquiries for White

" House, Congressional Committee and . .
' QOther Government Agencies. This '

classification covers investigations
requested by the White House. . -

-162. Interstate Gemblmg Activmes. '

) Thls classification covers information
* acquired concerning the nature and ,
- scope of illegal gembling activitiesin .
. each field office. '

163. Foreign Police Cooperauon. Thxs

_“classification covers requests by foreign
- police for the FBI to render inveetigetive
_ assistance to such ‘

ODCIBS o

164. Crime A Alrcraft. Title 49

o United States Code. Sections 1472 and -
1473..

165. Interstate Tmnsmission of

-Wegering Information. Title 18, United.

_States Code, Section 1065. .
166. Interstate Transportation in Aid .

. of Racketeering. Title 18, Umted States .
- Code, Section 1952. )

167. Destruction of Interstate -
Property. Title 15, United States Code.
Sections 1281 and 1282.

. 168. Interstate Transportation of

. . Wagering Paraphernalia. Title 18,
- United States Code, Section 1953.

169. Hydraulic Brake Fluid Act
(obsolete); 76 Stat. 437, Pub. L. 87-637.
170. Extremist Informants {obsolete).

. " This classification concerns indxvi_duels

who provided information on a

. contmumv basxs on vanous extremist

viements,
171. Motor Vehicle Seet Belt Act’

 (obsolete). Pub. L. 83-201,80th
'_Congress o

"172. Sports Bribery. Title 18, United

) States Code, Section 244..

'173. Public Accommodaticns. Civil

. Righits Act of 1964 Public Pacilities;
" Clvil Rights Act of 1964 Public

"Education; Civil Rights Act of 1984,
- Employment; Civil Rights Act of 1964.
_Title 42, United States Code, Section

891-896.
" United States Code, Section 700,
- Title 15, Umted States Code. Section

* Gambling Business Forfeiture. Title 18,
"United States Code, Section 1855 '!'itle
* 18, United States Code, Section 1511.

classification concerns i

~-Title 5, United States Code, Sec'tion
+ classification covers FBI efforts to ° e

~devices to improve an

2000; ‘l‘itle 18, United St.etes Code. i
Section 245. -0 =il
174. Explosives and lncendiary
Devices; Bomb Threats (Pormerly "
Bombing Matters; Bombing Matters,
Threats). Title 18, United States Code

" Section 844.

175. Assaultin Kidnsppingor "‘4“:'

. Killing the President (or Vice President)

of the, United States. Title 18, Umted '_
States Code, Section 1751, =« . -
178. Anti-riot Laws. Title 18, Umted.

_ States Code, Section 245.

177. Discrimination in Housing Title
42, United States Code. Sections 3601—
3619 and 3631, - -aonend R

178. Interstate Obscene or Harassmg

180. Desecretion o{ the P]eg Titlela
181. Consumer Credit Pmtectlen Act_

1611. -~ ot -
182. Nlegal Gembhnansin :'megal'
Gambling Business, Obstruction; Megal

:183. Racketeer, Influence and Corrupt
Organizations. Title 18, United Stetes .
Code, Sections 1961-1968. =

184. Police Killings. ’I'his
tions -
conducted by the FBI upan writteni =
request from local Chief of Policé or _

"duty constituted head of the local
. agency to actively

participate in the - f v
investigation of the killing of a police L
officer. These investigations are based -
on a Presidential Directlve deted ]une 3,
1971. R
. 185. Protection of Foreign Ofﬁcmls
and Officials Guests of the United
States. Title 18, United States’ Code. "
Sections 112, 970, 1116, 1117, and. 1201.
186. Real Estate Settlement - - :
Procedures Act of 1974. Title 12, United
States Code, Section 2602; Title 12, -
United States Code, Section 2606, and

-.Title 12, United States Code. Section )

2607.
" 187. Privacy Act of 1974, Criminel

552a. - s

- 188. Crime Resistanoe ‘!‘his ‘ ek
develop new or improved approeches
techniques, systems, 3 uipment and
suengthmx lsw
enforcement as mandated by'the . .-
Omnibus Crime Contral an Safe Streets

. Action of 1968.

Acts This classification covers the
i creation of a correspandence filete - -
preserve and maintain accurate records

- ‘concernin
""recards su

-»:tiie Government This dessiﬁcaﬁon

.1151, 1152; and 1153.

- conducted where the Atto:

o! Informetioanrlvu:y

the handling of requests for
itted pursuanttothe ..

Freedom of Information—Priv s
:::191, False Identity Matters. (.cgsolete

This classification covers the FBI's .

.“study and examination of criminal - A

- "elements” ei'forts to create false
identnies. i

192, Hobbs Act—Finenmal T

Institutmns. Commercial Institutions - "_ .
“-Armored Carrier. Title 18 United Stetes
.Code, Section 1951..' Sl

".193. Hobbs Act—Commerdal we

. Telephone Calls. Title 47, United S Stntes “Institutions (obsolete). Title 18, United

,‘;__States Code, Section 1951 ‘Title 47_ o

. -covers all civil suits involving FBI -

::matters and most administrative: deims
: :'{'_:ﬁled under the Federal Tort Claims Aa .
“-ariging from FBI activities. - 2% 5 - T

: 198 Crime on Indian. Reeervetim
Title 18, United States’ Code Sections

,199. Foreign Counterintel hce—" -

Terrorism. ‘Attorney General uidelines
,-.-:on Foreign Counterinteiligmoe. H
. Executive Order 11905.. =~

'200. Foreign Counterintelligenoe )
‘Matters. Attarney Geriérdl Guidelines on
" Foreign Counterintelligenoe. Executive
¢ Order 11805, .-..- . s
. 201. Fareign Counterintelligenoe -

‘Matters. Attorney General Guidelines

Foreign Counte_ri_ntelligence. Executive

Order 11905, * * -
202, Foreign Counterintelligen

p Matters. Attorney General Guidelines

. Foreign Counterintelligence. Executive
.Order 11905: - .. .
.-203. Foreign Countenntelligence '

-Matters, Attorney General Guidelines on

Forergn Countenntelligence. Executive
Qrder 11905.

~ 204. Federal Revenue Shering “This .
clessxﬂcation covers FBI investigations
General
_has been authorized to bring civil action

_ whenever he has reason to believe that

-a pattern ar practice of discrimination in -
disbursement of funds underthe ... "~ ..
Federel Revenus S status exists.
-'208. Foreign Corruegt ces Act of
"1977. Title 15, Unit  States Code,. °.
Sectien 7 DR R
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i l)epartmant of Defense, Department of
", Agriculture, Department of Commercs, -
-‘Community Services Organization,’

- authority for this and. the four followmg
. classiﬁcatxons )

. 'Environmental Protection Agency, ~

- National Aeronautics and Space .

. “Administration, Department of Energy,
- Department of Transportation. . .

. -~ 208, Fraud Against the Govemment—

_General Services Administration. = " "'

- -Department of Health and Human
- . Services (Formerly Department of .
Health Education, and Welfare)., ...
- 210, Fraud Against the Govemment—
.. - Department of Labor. . ..

-~ 211, Ethics in Government Act of )

L 1978 Txtla VI (Txtle 28, Sectlons 591— '

- 596). -
212, Forelgn Countermtelhgence—-

.lntelhgence Community Support. This :
.. is an administrative classification for
-the FBI's operational and tachmcal .
. support to other Intelligence' e
.-Community encies, -
" 213, Fraud Against the Govemmen
' Department of Education. .-+

,‘Persons Act (Title 42, Umted Stetes K

"Foreign Counterlntelligence Executive
Ordel‘ 11905, .- - L
" 216. thru 229. Foreign

) authority as 215) - - .
C o, 230. 240. FBI Trainin Matters '
" 241. DEA Applicant lnvesﬁgatxons
242, Automation Matters. ..
243, Intelligence ldentities Protectlon
. ‘Act of 1082. L
..~ 244, Hosta eRescue Team ‘ E
i 245. ‘Drug Investigative Tesk Force
*°246 thru 248. Foreign = .-
Countaerintelligence ) Matters (Same
authority as 215.) . -~ .
- *-249. Environmental Crimes— o
.- Investigations involving toxicor -
" hazardous waste violations. '

- _-Products (Title 18, U S Code. Se;.tlon .
'1395) CLo=T - o
251, Controlled Substance—— RN

~ - .Section 2118). .
- 252. Violent Crime Apprehension
Program (VICAP): Case folders -
**"containing records relevant to the
.. VICAP Program, in conjunction with the_
~National Center for the Analysis of -

i '.Academy. Quantico, Virginia.
77253, False ldentiﬂcatirgritn(h'lme

. Sectxon 1028—F‘raud and Relat
*" Activity in Connection With
" Identification Documents, and ‘Section’ E
- 1738—Malling Private ldenufication
. - Documents Without a Disclaimer).

206" Fraud Ageinst the Government—'

L Department of Transportation. (See .
" classification 46 (supra) for a statutory

-209. Fraud Against the Government—

.(T itle 18, Umted States Code, Section
> 2320) covers the international

- trafficking in goods which bear a
. counterfeited trademark. -

(Title 18, United States-Code, Sectxon
- '71029) covers fraud and related activi ies
.in connection with access devxces

-~ 258, Security Clearance Investxgauons
_ Program. (Same authority as 215)..

--214, Clvil Rights of Instltutlonalized '

.Matters Attorney Generel Guidelines on '.hiiomlcxde—lntematxonal Terrorism).

: - Title ; 18, Umtad States Code. Section
..2331.

+.Counterintelligence Matters (Same 'E‘f"':::Responsibxlity Matters.

o Statee—Domesuc Terrorist. (Followed ‘.
- by predicate offense from other .

; ;"-1._-_classiﬁcation)
--250. Tampering With Consumer .~ -

' :Robhery.—Burglary (Title 18, US Code.'.'
L ,..'Non-FCI SRR

,Order 11905.
" Violent Crime Record Systém at the FBI _
- Code, Sections 1956 and 1957,

“Control Act of 1982 (Tntle 18, US. Code. : Drug Forfeiture based on sexzure of "

254. Destruction of Energy Facxhties
_(Title 18, U.S. Code, Section 1365) .~

..~relates to the destruction of property of
207. Fraud Against the Govemment— ’ o

nonnuclear energy facilities. S

* 255, Counterfeiting of Stateand .7~
Corporate Securities (Title 18, U.S.. -
;Co @, Section 511) covers. counterfeltmg
and forgery of all forms of whatis .7~
loosely interpreted as securities. =~ .

. .. 256. Hostage Taking—Terrorism (Title - -
_'18 U.S. Code, Section 1203) prohibits
T takmg of hostage(s) to compel third
"7 party to do or rafram from domg any
Cact.

-257. Tradamark Counterfeltmg Act

258. Credit Card Fraud Act of 1984

(credit and debit cards). -

- 260. Industrial Security Program
.(Same authonty as 215.) -
-+ 261. Security Officer Matte
_authonty as 215.)"

...262. Overseas Ho

263. Ofﬁce of Professional

-264. Computer Fraud and £ Abuse Act
‘of 1986. Electronic Communications

" . Privacy Act of 19886. Title 18, United
* States Code, Section 1030; Title 18, - ..
. Umted States Code, Section 2701. >

" .~ 265. Acts of Terrorism in the Umted i

.States—lnternationel Terrorist. -

(Followed by predxcate offense from

other classification.) . Lol K,
- 266. Acts of Terronsm ln the Umted

- 287. Drug-Related l-iomxcide Title 21

" U S. Code, Section 848(e). :
- 268. Engineenng Technical Matters— :

FCl. i
.-268, Engmeering Technical Matters—

270. Cooperatxve thnesses "
-271. Foreign Counterintelligence .

Foreign Countenntelhgence Executive
'272. Money Laundanng 'l'xtle .
"273. Adoptive Forfeiture. Metten—

. documents forwarded to FBI .
-:Headquarters Most investigative -

" Headquarters, e.g., pendlng cases not as )

authonty W B
274, Adoptive Forfelture Mattar— '

Orgamzed Cnme (Sama explanatxon as_'

"273) "
-275. Adoptive Forfexture Mattar— o

) thta Collar Cnme (Same explanation ‘

-as 273.) )

. 276. Adoptive Forfexture Matter— -
. Violent Crime/Major Offenders Program
* (Same explanation as 273.) L
* 277. Adoptive Forfeiture Matter— -
Countarterronsm Program (Same
‘explanation as 273.) -

278. Presidents Intelhgence Overszght

. Board. Executive Order 12334.

279. Biological Weapons Anti-

Terrorism Act of 1989. (Title 18, U S
- '_"_Code, Sections 175-179). - ..." R
» .- 280. Equal Employment Opportumty .
Investzgatzons R .

..281. Organized. Cnme Drug
Investigations. == . S
. Records Mamtamed in. FBI Field

s

'.'Dmslons—FBi field divisions maintain -

-for'limited periods of time investxgative, _

. administrative and correspondence ...~ .. - .
 records, including files, index cards and
“-related material, some of which are

. duplicated copies‘of reports and 'similar _

activities conducted by FBI ﬁeld
divisions are repotted to FBI

thie investigation. There are, however, -
mvesttgative activities wherem no
reporting was made to FBI - :

- yet reported and cases which were

- closed in the field division for aniy ofa .. = -

- number of reasons wnthout repomng to
FBI Headquarters. "~ -

* Duplicate records and records which
-extract information’ reported.in the main -
files are also kept in the various '

. -divisions of the FBI to assist them i m “

their day- to-day operation. These -

-‘f‘-.-records are lists of individuals which

 contain certain biographic data, "
. including physmal descriptionand "
“.photograph. They may also-contain

.. - information concerning activities of the - -

mdmdual as reported to FBIHQ by the
“various field offices. The establishment
of these lists is necessitated by the *'
needs of the Division to have 1mmed1ate

" access to pertinent information .. ' T
B duphcatwe of data found in the central -
- records without the delay caused by a
L ..time-consuming manual search of ;

- Matters Attorney General Guidelines on. -central indices. The manner of -

- segregating these individuals varies” ’

* dependirig on the particular needs of the
S' ~FBI Division. The information ' ;"% -
* pertaining to individuals who are a part
- of the list is"derivative of information
. contamed in the Cantral Records DT

Headquarters at-one or more stages of - .
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. Assoclatee ot DEA Cless [
~- . Narcotics Violators Listing.
_Backgraund . Investigation

A

System 'I‘hese duplicative records fall forexgn intelligence agents and
-into the followmg categories: .-, .
1) Listings of individuals used fo” (5) Special indices duphcat.lve of the
' assist in the location and apprehenslon central indices used to access the ...
: ‘of individuals for whom legal process is ‘Central Records System have besn %
outstandmg (fugitives): -
F individuals used i in the
identification of particular offenders in
- . cases where the FBI has jurisdiction. ..
.These listings include various
" photograph albums and background ~
. data concemmg ersons who have been
with a particular crime -
. and who may be suspect in similar ..
. criminal activities; and photographs of
indmduals who are unknown but *:*
T suspected of involvement in a
" criminal activity, for example

(2) Listings o

formerly ch

- surveillance phot

*.1%(3) Listings of in ividuals as pert of i z
‘an overall criminal intelligence effort by . complicated investigations frequently’
" the FBI..This would include photograph. involve massive volumes of evidence . -
albums. lists of individuals known to be . “and other investigative information, the

- involved in criminal activity, includmg - FBI uses its.computers, When necessary
-theft from interstate shipment, interstate “to collate, analyze, and retrieve. .
. transportation of stolen pro
_individuals in the upper

r%emzed crime:

4) l.istmgs of indivnduels in-

- connection with the FBI's mandate to

- carry out Presidential directives on

)enuar{')a 1943, July 24, 1950, %

er 15, 1953, and February 18,

+:1976, which designated the FBI to carry " activities. Information from these

olit investxgetlve work in matters .

."-.relating to espionage

. foreign counterinte lxgenoe These -

. listings may iniclude photograph albums .disclosures of ‘computerized informetxon

- and other listings containing biographic s are made in printed form or dther-
“data regarding individuals. This would. propriate format, iiaccordance with ~ Front Index; Security lndex. and i

- include lists of identified and s_uspected tf

"Dece

ﬁ articular

rty, and
lon of

T

, sabotage, and

P

" informants:

*.created from time to time in: con;unction
--with the administration'and =< ;
. " investigation of major cases. This = "+
b R duphcatnon and segregation facxhtetee
S  access to documents preparéd in "~
: connection with major cases. i
: In récent years, as the emphasis on
: fthe investigenon of white collar crime
- jorganized crime, and hostile foreign .-
<. intelligence operations has.increased,
-'the FBI has been confronted with -
- increasingly complicated cases, which
require more intricate information- " :
 processing capabilities. Since these’

nvestigative information in the most _
accurate and expeditioiis. manner -
possible: It should be nioted that this "=,
"computerized investigative information,

- which is extracted from the main files '
r other commercial o governiniental

» 8ources, is only maintained as ‘hecessary
o support the FBI's- tnvestlgetive _

..internal computerized subsystems of th
‘Central Records System” isnat.
~accessed by any other agency. Al

e routme uses which are set forth

"5 Tiie of index

Administrative . *

Anonymoua Letter Flle

lndex—Depanment
Justlce

. Background : tnvesttgatton
- Index—White - House,
. Other - Executive: Agen-

cles, and Congress. .

Bank Fraud'and E_mbez'zro-

ment Index

Consists of cards wlth descriptive ‘data on “individuals who were subject )
to Investigation in a national emergency because they ‘were .believed.|. .. . - :
. 1o constitute a potentiai or active threat 1o the intemal security of the
United States. When ADEX was staried in 1971, it was made’ upof|
peoplewhoweretormerlyontheSewritylndex. Reserve Index, and | -

- |- Agitator Index. This Index is maintained in two. separate locations in | . :

HEEIAN T - | Headquerters ADEX was discontinued In Jenuery 1978. N

e’ Conslsts of photographs of anohymous communications arnd extortlonate )
‘credit transactions, kidnapping, extortion and threatening. letters. NOEN o

Eonslets of a computer listing of individuals whom DEA hee |denbﬁ
. assoclates of Class | Narcotics Vioators. . J

Conslsteotcardsonpersonewhohavebeenthe j
. . vestigation ‘in connection” with their ‘consideration .of ‘employment |
sensitive positions with Departrent of Justice, such as | us. Attomey.- '
Fedoral judges, or a high level Department posltion. e N K

Consists of cards on persons who have been the subject of e-tull ﬁeld ln-

. vestigation In connection with their consideration for_employment in | .. ..
" sensitive posmone with_the White House, Executlve egendee (other_ .
than the Department of Justice) and the Congress. EORN AT

Conslsuotlndlvldualsmhevebeenmewbjectot BankFraudand ‘Act

| Embezzlement" Investigatlon This file is used as an Investigative aid. e

: below and in complmnce wrth
-applicable security requu'ements

+ . Records also are maintained on . _
Atemporary basis relevant to the FBI's .
::; domestic police cooperating program,
~where assistance in obtaining .
information is provided to state and
local‘ police agencies. -. " - .

Also, personnel type mfermetion. i

dealing with such matters as attendanoe
and producuon and accura . -
requu'ements is memtamed y soma
divisions. =~
(The followmg chart idenuﬁes various
listings or indexes maintained by the .
FBI which have been or are beingused .
by various divisions of the FBI in theu .
day-to-day operations. Thechart - . .~ -.
idenitifies the list by name, descnpt]on o
and use, and where maintained, {.e. FBI
Headquarters and/or Field Office. The
number in parentheses in the field office
colimn indicates the number of field"
offices which maintain these indices. < w
The chart indicates, under “status of -
index,” those indexes which are in -
current use‘(designated by the word

‘active’’) and those which are no longer
being used, although maintained : -
desxgnated by the word “inactive™). -~
There are 27 separate indices which are
classified in accordance with exi
;regulations.and are not included in this
.-chext The following indicesareno._ ..
onger being used by the FBI end ere .
being maintained at FBIHQ pen
~receipt of authority to destroy Ble
« Panther-Party Photo Index; Black Umted '

Wounded Knee Album )

“of & full lsid In- | Active




Number Flle (CTNF) Intel-
hgenoe

'

Cor_\ Man lndex

Conhdaneo Gamo (Fhm
Flam) Album
Copyrlght Matters Index

Cnmmal Intomgence Index

.....

| Consists of cards’ with information o 5a

Contains cards on Mdividuats nvotved in car ring'theft S5 on'whlch

Consistsofcmdswm&nmmmdmﬁbmnbenolpeoplewho

Consists of ﬂiers numerically in a contml ﬂ.le on lugmvee who are noton-
Consists of a computer listing of telephone numbers (and. subscribors

Consists of computerized names of indeuals 'along with company afﬁh-' “Ac
Consists of photos with dascriptive hfomtauon on Indivrdua!s who have
ls usod oo

Consists of cards with name and fils rumber of individuals who havé be-" '

Consists of cards containing identity and brief background information on

Condsaolpmtosofbav*mmm andlarcenysubjacts tn
-Hice departments of known amhed robbera and thus potential bank rob-
bor:.Thohdexlsusodbmvdoplrmaﬂgeﬂvoloadshbenurobbory
caseaandmayalsobowedbdwbwihossasolbmﬂtmbbedes

. It Is usually filed by race, height, and age. This index is also maln-
tained in one resident agency (a suboffice of a field  office).

| Consists of nicknames used-by known bank robbers. The lndex Gard on' Y

eachwoddeonmlnthondmemdmhodbfoperaﬁonandm
- filed in alphabetical order. - et 41 4

: cmauofphotograpmdnommodmmmwmhwmchm Act

suspect has baen lmmakmxhumdtohem solve robbaries’
in which the subject has.not been identified but a riote was left. Tha
muwmmmmwwumumswaum
! mdharmmingformewmosedldam

Cmslstaofnoontrolﬁleoridexwdawihphotoa uavmlablo,ofbank ,

robbers or burglars. In-some fieid offices these people may be part.of
‘a bank robbary album. This index Is generally maintained and used In )
‘the same manner as the bank rabbery album.

’ Cmsisbofphotosofswtoctsamammhvomdm'alarge carthen ', )

ring investigation. 1t is used as an Mvestigative aid. - :
Cmdmdphotosofwb]mwmwmahmecarmsn
nnghvosbgatlon The card index maintained in addion to the photo
. ‘aibum contains the namasmdmmeea.ppeuhgmhuwlent tile
Nsbdesforstolanvehide&ﬂodoﬁhasemnmappeaﬁmonmese
ttles are fictitious. &nhmmwmmnamusadas
. an investigative aid. - - .- -

persons
phona numbers to which ot calls have been placadbythomajorsub-
-Jects of a large car theft ring Investigation: i i& maintained numerically |
- by telephone number. It Is used to laclll!ate th dovelOpma t of prob- 4
ablycausoforaooun-approvadwlmap A

the FBI Laboratory is doing examination work.

Cmdstsdphotoswlthdeempﬁvodnmdmm whohavobeen

convicted of theft from Interstate shipment or Interstate ransportation
of stoten property where there is a reason 1o betieve’ they may requast
the offense. It Is used in investigating the.above viotations.

are frequently mentioned in information reports. The- index is used to
priate files. .

ous fraudulent check passers and who are ‘engaged In a. continuing
operation of passing checks. The fliers which' inciude the- subject's
name, photo, a summary of the subjects method of ‘operation and
othér iden data is used o alert cther FB! fiskd offices and bus
ness establishments, which may be the vicﬁms of bad chacks. -

‘names and addresses) utifized by subjects and/or certain individuals
*'which come ta.the FBI's attention during major lnvestigalfons. ‘During
subsequent Invastigations, telephone numbers, obtained. through sub- |.
poena, are- matched with the. telephone n mbers : j
connections or associations.

~ation, who travel nationaily and’ Intemaﬁonaﬂy whi!e pamcfpaﬁng n|
large-dpllar-value financial swindles. - -

been amested for confidence games and related a
. 8s an investigative ald, - ;- .

Consists of cards of lndlvlduals vmo are fitm' canectors and film tqu n ls | '_ 1

used as a reference in the investigation of copyright matters.

come the subject of an antiracketearing lnvestlgaﬂon. The Index is
used as a quick way o ascertaln file numbars and the correct. spelrng
* of names. This index is aiso maintained In:one resident agency:.

all active and Inactlve Informams 1umlshlng lnformatlon in‘the’ cnminal.
area. A
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some field offices at wilt also coritain pictures obtained from local po-.|

wha: subscri "totele- Active |

hmhmmsdsumuﬂngadwmaungdm!omahonmponsloappw- -
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.DEACIass1NarcodcaVlo- Conslsudaeanpmerlsﬂngofnamﬁcvlolatom—pemknownb'

N lators Ustlng

manufacture, supply, or distribute large quaritities of lllicit drugs—with
backgm\ddata.llbusodbymFBIhmekmloofasdsﬂngDEAh
disseminating intelligence data conceming Wlicit. drug tafﬁddng Thls

Desenor Index — .- | Contains cards with the names of Individuals who are kngwn mllﬂary

False Identitlos lndex COntalnswdswlmmannnmddoeoasodlndeua!sM\oseblm ceor- |
’ tificates have been obtained by other persons for possible false identl- | -
ﬁmﬂmmmmmmmmmlwmm -

" _Faise Identities List .

Falsa ldentlty Photo Nbum

Forelgn muntennlelllgenco

(FCl)

Fraud Agalnst the Govem-

-“ment Index. - rrgie S

--..f'wHoodlum ' Ucense P_léte

lndox.

ldenﬁﬂcaﬂon Ovder Fuglﬁvo
FIIer Flo -

 FInformant Index .

lnfonnants ‘in omer Fleld\

Omcas Index of

lnterstate Transporlation of

- Stolen’ Nrcraft Photo

.' ‘Album. 7 E
*JRS Wanted Ust .

Fugmve Bank Robbem Fie' ',

- gerters. It Is used as an Investigative ald. ¥ iy et D Do

g

‘requested to perform examinations.

[y

. mmaammamaWMMMNmuM‘
| : cates have been: cbtained after the. person's death, and thus whosa | :

“‘names are possibly being used for false identification purposes. The
JlsﬂnglsmalmalnodaspanolmFBl-apmgramtoﬂndpemuslng

llegal
Cmslsbdnamosandphotoao!poople

- In the FBY's investigation of false Identities. .
Consists of computerized- listing of Individual na

-avallable 10 1G offices, throughout th
1 -dupﬂcaﬂondhvssﬂgaﬂvoacﬂvny Tt

rants covering violations which fall unde
lsusodaumadymferoneobldenﬁly
Conslsu of cards with identity background

r the ]udsdl_qﬂq_nl_of FBI,

' ﬁeld ItlsusedasamforemealdoanClAsset.pmgmm DA
msndMWdualsmohanbeenmsub}ectda-Wagmtme
- /Govemment” Investigation. It Is used as Investigative ald.. "
Comlstsofﬂiomonbankmbberyhgmvesﬂled_soquenﬁaﬂy_. ‘a contro
- file.. FBI:Headquarters distributes to the field offices fllers on.bank rob-

\

berslnah:gitlvestatuafor150rmrodaystohcﬂltatsmelrlocaﬂon.

classification ‘Investigation by the FBI fleld office.. Th
~used for general mferenco purposes. . °
plal

/| -of investigation. Thie one index which is not fully retrievable in mai |

tained: by a resident agency. ==
havebeenoﬂustedhluglﬂvelmosﬂgaﬁommdaaimoﬂomsld-

photograph, fingerprints, and description. -~ .
Conslstsofcardswlmmenum,swtbdme mdbﬂefbackgmu

- -ants, top echelon criminal Informants, securtty informants, criminal In-

K .(discontinued), plant informant—informants. on . and: about cenal
tary basis (discontinued), and potential criminal informants.: ’

would also be-included on the Index card. 5> "%

craﬂ.nlsusedasanhvestlgaﬁveald. MR

' COnslsts .of one-page fliers from JRS on. hdl'v:ldualsvu‘rlm background ln-- :

1—bnnaﬂonwhoarowantadbylﬂ$lortaxpurposes Rt is used in.the
;identification of persons wanted by IRS, - ; i
‘Consists of data, filed. chronologically, mlddnapptngsthat occurred’
since the early: fifties. ‘The victims’ names and the suspects,-H: known,

index is-also maintained in two resident agencies. - R o

Who have been poslﬁvely iden- [ ir
- tified as using a false identification. Thlelsmodasanlnvessgaﬂvoaldf_

- which:are the subject of active-and Inactive fraud investigations, along | -
-wlmmonameotmeagmcyconducﬂngmhvesﬁgaﬂon ‘Data Is,
fede i

' Conslsuofcatdsonpem Behd.aodghtonm_o_.baslsof Federal war-_

operational and informational assets in the foreign comteﬂntelllgence

Contalmcardsonanpemmathmboenﬂwwb]ectofa,s:::my AC

‘Consista. of fliers numericaly In a’ coritrol fie. When inimediate leads | Activ
. -ereble publc ntoret s been commitad, he frs are given wide cir. | W
" culation among law- enforcement. agencies: throughout the United |
States and are posted In post offices. Thoﬂlerscontalntheh:glﬁves :
information on the following: categories of active and inactive inform-

- ‘formation, operational and informational assets,. extremist- informants |-
lli-

:mnwammwmmmw«mmmbemawmmm'“
.. [[.-other FBI fleld offices that are In a position o fumish information that |

COnslsuotphotoaanddescdpﬂvodataonMvidualswhoaresuspo'mﬁ-
- known to have been involve.|n, interstate transponaﬂon_of stolen a!r- :

wouldbeﬂstodwﬂhabﬂefdescdpﬂmdthodmmeswnound-;,

2 Yes .

il Yes )

i | Yoa (19). -



l Nouces W

Noder

v pr R

Mead--
quarters

' Fleld ofﬂce' _‘

s 'Cosa” Nostra (LCN)
= Mombarshp Indor.

aﬁonal Bank nobbery‘
Album

Natlonal Fraudulent Check
File. " . .

. cmstsdcardsww\ms.dowipdvodau.wmﬁmphotosd

i.ea:‘:ed Llné‘Le_nef Fiequsst-'
l e R

Netiorial Securtty Electronic.
: Survelllance Card File. .|

-t " viously toll bifings, mail covers
~ denials for wamntieas ‘electronic: survelllance. in.

' :;Conslstsdmmm

individuais who are known bookmakers and gambiers. The index. is
.used in organized crime and gambiing investigations. Subsequent to
+ "GAO's review, and at the recommendation of the inspection team at
. oneo(molwoﬂeldofﬂcesmohhdoxmdewoyedmmsms
not included in the total. L EhdsE e
Contalnscardsonlndlvidualshavlngboeniduﬂedumbeuofﬂ\e

" ‘crime matters. , : 2 Gy S .
Contains cards on lndeuals nnd organlzaﬁms who m a hava boen

Conslsudwdiwmimd maleoven
mhpmparingmancovumqm

. .Consists of cards ‘containing the hames o'dl _nﬂnary'.dossnors where |

mevarlousnillhrybrancheahavonqtmwmlasmmmat
Ing. Itis used as an administrative aid. ; RS
Consls&dﬂlemonba*mbberympoctsheld

subject, FBIHQ nds a ﬂl

‘Ject.
Contnlna photographs

it is filed alphabetically but there Is ta ayofmowlngmnameaam

.o

' possible suspact. - i
Contalns cards recording el

L

T b

8
FISC; cument and previous assefs in the foreign counterintelligence
fleld; and a historical, Inactive section which containg cards belleved ta
record nonconsarted ‘physical entrias aecumycass& pre-

also contains cards reflecting previous Attomey. Genaral approvals and

- thefts have Involved various methods,-the FBI uses lho

pects

: mgmuedammmmmbusedmamadywemmln-
identitying organized crime figures within the feld offices’ jusisdiction..
Cmslstaofphotoaofhdlvldualsmhavabemubbcbmmeds

- local or Fedaral amrests for prostitution. oy
Inconnocﬂonwlmhveeﬂgaﬂanm L
;m-mlloammmmmmmm
vlduallslocated
cmammm

.Contalnscardaonlndlvidmbbelmmhtonmbasls,

LCN index. The cards contain personal data and pictures. The Indax is |-
usodaddybyFBlmhmhMﬂ\gagmzed .

mwaammmmm.-
leasedlmbtbrmneeamry lthuaednmmmﬂvoand

deualsandgroupsslnceabomJanumyﬂnnbwedbr 1-.'

sequentialty i
file. When an identifiable bank camera photograph is available and the | - =
casehasbeenmmvesﬁgaﬂmforsodayswmwuenﬂfylngme

- real or fictitious. The Indax !s used o, help solve stolen check cases by |
matching checks obtained in such cases. against the Indextoldentlfya

anvelllanced praviously authorized | Ina
by the Attomey General and previously and currently authorized by the | -

sumﬁsasbymmngupdnﬂlsmemmmtyposﬂbbw&_
Consists ofprmm'backgmm'wmsonmmmmmah ,

WbyNRCMP Rbmﬂbnﬁfyﬂlom‘lmbﬂ- -

mwmammmm

{No ...l

ey

............

'ch (N

L RER

5| Yestss).

No.

. Y.e;(.ila).
. -..-I'Yes(_j.t}-_.:"_" Sy
Yes (4).
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'__'Top Echelon Cdninal In-

. Top Ten Program File .........

: Truck 'n\lef Suspoct Photo

 Federal Regl;s(er. /'Vol. 58, No. 191 LT

:lay, October 5., 1993 l Nouces

-

Malnunod at-““ T
" " Head-. *: mm

s r..qus

- “Sources " of " Information | Consist of cards on Individuals and organizations such as banks; motels, | Yes(10).
Index. sl 1T T local govenment that are willing to fumish information to the FBI with N
) SEICE : sumcient frequency to Justify listing for the benefit of all agents It Ist-
: ‘maintained to facllitate the use of such sources. """ S
Speclal Servicas lndox ...’ | Containg cards of prominent Individuals who are In a posit!on to fumlsh. Yes (28). .
-assistance in connection with FB! investigative responsibllity. A5 1 . =
Stolen Checks and Fraud Consists of cards on individuals involved in check and fraud by wlre vlo- i . 'Yes (1).
by Wire Index. 1 Iations. It is used as an investigative aid. : e wa ' oL
Consists of cards on names of subjects’ of property re the ﬂeld oﬂlca Yes (43). .

.Stop Notices Index ..............

S_urueillance'Lbcatur Index .

' Telephone Number lndox—-
Gamblam ot

“Tolaphone  Subscribar sind
. Toll Records Check Index.

Thieves,.
_ Fenoos Photo lndex

K -Toll R"ecqqlﬂeque_st. lndex .

Top Burglar Album

_ former Program (TECIP)
Index. .-

" Top Thisf Program Index ...

Truck Hijack Photo Nb@m'-'"."._'

i Album

Travellng ‘ Cdmlnd Photo
Nbum

Vetemns : Mmlnlstmﬁve

.Conwns information on persons ldanﬂﬂodjusuany _
"poena Tor the names of subscribers to particular telephone numbers or. | .

-Contalns cards with information on persons identified_as the result i
formal request or subpoena to the phone cornpany for the Identity of

| biting party’s identity, subscriber's address; date of
telephone

" Couriers . and

(VA)/Foderal Housing Ad- |
ministration- e

tion of that agency conceming the subject or property. This is filed nu-
merically by investigative classification. i is. used to insure that the

hended or the property Is located or racovered. .::, ..
Consists of cards with basic data on individuals and buslnossas which

fice is located.
anﬂracketoenng investigations. ~

tol records for a particular phone number of aréa gamblers and book-
phone number. Tha index is.used in gambling Investigations.

... gubscribers o particular telephone numbaers. The Index cards are filed
by telephone number and would also include’ idonﬂty of the subscriber,

company, and file number.

"cwmamwmmmmmﬂon'm wahunts who a6 or | A

are suspected of being thieves, couriers, or fences based on their past
lcﬁvityhmareaofhtorsmetransmﬂmdstolonpropeny itis
"used as an investigative ald. ...::1%- ;i ; T
Contains cards on individuals and o zations on_ whom toll records

facliitats the handling of repeat requests on ‘individuals listed. . 2

Ll_ Consists of photos and background data of known and-suspect top bur-'
- glars involved in the area of lntomate transportation o( stolon propeny .

it Is used as an investigative ald.

nized crime area or are under development to furnish such informa-
. tion: The index is used primarily to evaluate, corfoborate, and coordi-

- racket figures under Federal, State, and local statutes.

“Consists of filers, filed numerlcany in a control file, on fugiﬂvés consnd-- ‘
- ered by the FBI to be 1 of the 10 most wanted.. Including a fugitive of -

‘the top 10 usually assures a greator naﬂona! nows-eoverage as woll
- as nation-wide circulation of the filer. A

index is used as an investigativa aid. ;-.: .

Contains photos and descriptive data of individuals who are suspected" .
- truek_hijackers. It is used as an. Investigative' ald ‘and for displaying |-=-" -
-photos to witnesses and/or vicums to Idenmy unknown sub]octs in hl- -

Jacking cases. - - - 3
Consists of photos and background dala on lndeuals previously ar-

- used as &n investigative @ld. .- --tiuride gl NS B iy
cmmdphotoewimldenﬂfyingdamdhdvlduahconvlctodofvar-

- uised as an investigative aid.
UOn relative to VA and FHA mattam Rt s used.as arLinvestigaﬂvo ald.

has placed a stop at another law enforcement agency or private busi- | :
nesswd\aspawnshopslnmeovunhfotmaﬂoncomeatomeanen- o

agency where the stop is placed is notified. when tha sub]ect is appre-.

as a'rosult of a sub:' Y

- makers.:The index cards are filed by the last.three digits of the téle- |

‘rg_quest from thg g

-have. been obtained in national security related cases and with respect-
1o which FBIHQ. had to prepare a request letter. it is used primanly to'-

mmdummmmmmmwwumm lnfonnaﬁon on'
Individuals who ‘are either fumishing high level information i the orga- o

nate informant information- and to develop prosecutive Sla_'ﬂ agam st___

Conslm -of.cards of individuals who m prolesslonal»butglars robbers.
or fences dealing in items likely to be passed.in interstate commerce | .-.."

"~ or who travel interstate to commit the crime: Usuaﬂyphotographsand

* background information would also be obtained on the index card. The |- .-

: lowcnninaloﬂonmmdmybewectslnomuoﬂonses Itis
Consists of cards of Individuais wio hws Baon , subject ofan'lnvesﬁga-' .

havoeomoundorphyslcdouwoiﬂamlnhodtylnwhbhheﬁoldof- -
It is used tor genoral mferenoe purposos In' oo

mtodammmnﬂyuwpocumgwdngvd\ldomeftmmdoxls--' =
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rotection Program

Consists of fliars, filed numerically in a control file

» on ‘badly wanted fugi- | Ac

. " tives-whose apprehension may be facilitated by a fiier. The fiier con- |- -
| "tains the names.‘pfptggrgphs."_ aliases, pre 'ous_'_gonvicﬂons, and a |

. caution notice. "™ .+ gl et e T I s s ey
| Contains the' nicknames ‘and the case file numbers of o
‘members. It is used in organized crime investigations;

ntains cards on afl potential White House appointees, s

taff members, | Activ

- guests, and,visitors that have been referred to the FBI by the White'|
_House security office for a records check ta identify any adverse or de- |

rogatory information. This index is used to expedit
*_of the tight imeframe usually required. S
Contains cards on Iindividuals who hav

ch

@ beén fimiished'a new identity by-

-the U.S. Justice Departmant-because ‘of their testimony in organized
“crime trials. it'is -used primarlly to notify the U.S. Marshals Service

. when information related.to the
- the FBI's attention. =i ;5.2

. AUTHORITY FOR MAINTENANCE OF THE SYSTEM:.
...vFederal Records Act of 1950, Title 44,
.United States Code, chapter 31, section
-3101; and title 36, Code of Federal" ¢t
‘Regulations, chapter XII, require Federal
agencies to insure that adequate and -
- proper records are made and preserv
.o document the organization, functior
_policies, decisions, procedures and . .

transactions and to protect the legal and
financial rights.of the Federal: G
Government, title 28, United States
Code, section 534, dele

Y
i

any authorized function where s

recipient agency to be relevant to that
function. “vsfist S

ed _ “imembers of the Judicial Branichi of the
s, -Federal Government in résponse to

‘the FBI, where disclosure appears o

the recipient judicial office or court -

gates. authoritir to- . 'System. An exampla would be whers

classify, and preserve identification, '+

criminal identifica crime and oth

- *system in order to permit the FBI to -
. function efficiently as an au
“Tésponsive component of the ER
‘Department of Justice. Therefore, = i
sinformation in this system is disclosed
Yo officials and employees of the ...
‘Department of Justice, and/or all i
- components thereof, who have need of
-the information in the perfo
their official duties.. - .. *
" Personal information fro
nay be disclosed as a.rou
‘ederal agency where the
.making the.disclosure is ¢
‘with the law enforcement
which it was collected,; e.g
recipient agency in cond
criminal or intelligence
assist the recipient agen
determination concerni
individual’s suitability for
and/or trustworthiness for

purpose in -
ompafible

ngan. v i

and/or trustworthiness for
clearance purposes, or to assis ;
recipient agency in the performance of

.Individual is being considered for’
employment by a Federal judge: "
Information in this system’
disclosed a5 a routiné'use tg any
+0r local government agenicy directly

A g7 - 'e.g., police, prosecution, penal,.::

B d G o h . R
- Records, both investigative and - ..." probation and parole, and the judiciary, :
‘- administrative, are maintained in this * --where access.is directly related to a law -
. ' yrmit th - “ enforcement-function of the recipient:
' agency e.g. in connectior with'a lawful
. criminal orintélligence investigation, ‘o

thorized, o

s a state or local law enforcément

- émployee or concerning a victim’s -
compensation under a state statute.
rmance of

m ﬁu’_s system “criminal justice gx‘oce}_ss_-dr‘_(_b)_'_foi‘ a’;
'use to.any ' "licensing or regulatory furiction;

under éxceptional circimist

Purpose for ' " detefmined by the FBL. -
8- to-assist the . .;Information in this system pertaining
ucting a lawful _ to the use, abuse of traffic of controlled .
investigation,to ubstances may be disclosed as.a -
cy in making a- " routine.use to’ ‘ederal, state or local } w

Ployment . - or regulatory agencies empowered to
employment - angage in the'institution‘and
access P ' of cases b C
assist the

safety of a protected witness comes to

-and licensing boards responsible for the:

i licensing or certification of individuals
’in the fields of pharmacy and medicine.
" Information in this system inay be
losed as a routineuse ina
:proceeding before'a court of -+
adjudicative body, e'g., the Equial - - - '
-Employmerit Opportunity Commission" - . -.-
‘and the Merit Systems Protection Board, ' .
efore which the FBI is authorized to 7T
vappear, when-(a) the FBI'orany - .::.i¢
“employee thereof ini his of her official - -
pacity, or (b).any employ
ber individual capacit the
Department of Justice has agreed to
) loyee, or (c) the - -
e FBI determiné

records in this system is declared by th

specific request, or at the initiation of .

e in hisor ~ .-

represent the emj
-United States, w
1t is likely to be'affecte
litigation, is a party to.
an interest in litigation and such records
are determined by the
to.the litigation. *.;.
‘Information in this sys
., disclosed ds a routine use t o
organization or individual in'both the . - * -
ic or private sector if deemed . -
ssary to elicit information or .
cooperation from the reci
y the FBI in the performance ofan~ - .
authorized activity.-Anexample would -
be where:the activities of an individual
are disclosed to a member of the public
-order 10 elicit his/herassistance in -~ )
our apprehension or detection efforts. .-
“Information in‘this system may be - " -
disclosed ‘as a routineusetoan . - .. -
rganization or individual in both the -
‘public or private sector where there is
Ié elieve the recipient is or
arget of a.particular
minal activity or conspiracy, to the .
xtent the information is relevant to the
‘protection of life or property. .-~ -
“Information in ‘this ‘system may be
disclosed to legitimate agencyof a
reign government where the FBI ;|
etermines that the information is -

.. engaged in the criminal justice process, litigation-or has

_lf'B_I to bé-mlevgng-

-making a determination. coricernirig an
:individual's suitability'for employment Y or
3 ! pient for use

*Disclosure to a state or local government -
~agency; (a) not-directly engaged in the

“considered-on an individual basfs only ™"
i ances, as °

ould become the t

‘enforcement agencies and to licensing




" those instances where there are

me

s

. .:.mem Reglster/ ir‘ol ‘se'- Nb.- iéf I 1’"

" relevant to that egen i
- responsibilities. and Xlssemination
-serves the best interests of the U.S.

" Government, and where the purpose
. making the disclosure is compatible

B aay:'oaa*‘ 5,

B lnvestigetive informetion which is" ‘abo w

. ‘maintained in computerized form may .. The FBI will transfer historical
.be stored in memory; on disk storage, on _récords to the National Archives
: computer te : ter rinted consistent with 44 U.S.C.'2103. No

- with the purpose for which the listing. - record of individuals or subject mstter
-+ information was collected.: St *" will be retained for transfered files; -
Relevant information may be g © RETRIEVABILITY: _. .., . " _however, a record of the file numbers

‘disclosed from this system to the news I Generel Index must be _‘- "will be retained to provide full =< - .

. media ai‘d general pul?lliici‘x:hem there - g segﬁg to determine what . ;4. - . 8ccountability of FBI files and thus' T
' :xxstsi:t egitt;lmlete lg‘ cfl’-‘:lm“l e.g. - information, if any, the FBI may have in - preserve the integrity of the filing - -~
e e ovide notification ¢ "its fles. Index records, or pointers to ... 8ystem.
81 t:”enggr‘l::sre ::::" ca f°“ ol ... specific FBI files, are created on all ; S AFEGUA K ey
_protection from imminmt of life " manner of subject matters, but the _ o RBCOTdS are mamtamed in a restric
Thi 1d include rel predominant type record is the name - groq ang are accessed only by agency

_o; fl'?pert)t'l ir'r wou rd u °t;° 0ases . mdex record. It should be'noted the FBI ersonnel, All FBI employees receives a

&:.; 50:? on n acco ance - 28 does not index all individuals who +:-: gomplete background i fnm ation prior

“A record nletin to an actual or =k furnish information or all names. - to being hired. All'.employ ees8 are pror
'potential civil or cE'iminal violation’ of " developed during the course of an cautioned about divulging confidential
. tplxe copyright statute, Title 17, United - investigetion Only th“ infonnetion information or any information "= > -

. States%ode or the tredemark statutes. | - ‘considered pertinent, relevant, or 77 -contained in FBI files. Failure to elnde
Titles 15.and 17, U.S. Code, may be . essential for future retrieval, is indexed. - by this prévision violates Department of
‘disseminated to & person inj ure?i by: "I certain major cases, individuals .. - Justice regulations'and may violate '

" such violation to egsist him}her in the ~interviewed may be indexed to facilita © . certain statutes providing maxitoum -
: institution or maintenance of asuit. ' .'il.‘he a}c‘i.n;igistret:on ol;:ih:hi;ves:iugeuor; . severe penalties of a ten thousand dolfar. :

" brought under such titles."". e as automat POrtion o’ - fine or 10 years imprisonment or both. *

- . The FBI has received i mqumes fro Employees who resign or retire are also

. pg_‘vate c;txbz;el;su en;i Congressxonal Lo ceutxonsd al:gut rll:vulguigt inf%rnr-:tlxlo; <
- ahslatancs in 1oca%n?&’df$‘i§?f§x§°&£8 Intlligones and other typo maters - Sc3yred 5 theobs, Regltas e

. as missing children and heirs.to estates.. ¢ - Automation will not changs the fecords between field offices. Highly - ..

. Where the need is acute, and wherg it .. . “Central Records System"”; it will only ~ classified records are hand carried by
appears FBI files may be the only lead ', facilitate. mors economic and . . Special Agents or personnel of the - :
in locating the individual, consuieration expedxtious access to the main ﬁles *”Armed Forces Courier Service. nghli'

“will be given to furnishing. relevant '-.‘ Searches agdinst the eu.t‘md éecords classified or sensitive privacy -

-"information to the requester. “::-: gr e ac;:omplished ‘l::i 0 dhne .#" information, which is. electromcally

- Information will be provided only in asis for cortain submitting dgen o transmitted between field offices, Is

transmitted in ericrypted formto -

_prevent interception and interpretation.

P

§-
32
§'
E
g2
Ty
%
i

conform to FBI specified formats ‘and ° 1
g elfso :i“ mdi orli-line rnodl: ;vith tgm use  Information transmitted in teletype form -
_being sought would want the- ot video d_spiay temliinl a:s-lor © " ®r .. is placed in the main files of both the
“information to be furnished, e. 8., an heir - Fequests. The mll)l‘in nortiperm ! en;a " receiving and transmlttmg field off
to a large estate. Information with regard :Jhrgamzemlxln P‘:ﬂ c or private, 3:“’;’.3? Field offices involved in certain .2~
 to missing children will not be provided dFBI to have lr;act:cmc:ss to: n e the - COmplicated investigative matters may
whers they have reached their majority. : . Indices system. A sl‘labe es :8" nstthe * pg provided with on-line access to the -
, Information contained in this systém, indices data base will be performed on - duplicative computerized information .
" may be made available to 8 Member of .., Sité within FBI space by FBI personnel . . which is maintained for themon disk
Congress or staff acting upon the ¢ - . With the assistance of the sutomated . % . 1000 i the FBI Computer Center in °
member’s behalf when the member of _; procedures. whiere foasible. A“.?°mm° .. Washington, D.C., and this -
staff requests the information in, behalf " ‘of the various FBI fleld office indicer computerized data is also. transmxtted in
. of and at the request of the indlviduel - - was completed in 1989. This , : .
-who is the subject of the record. ' ] eutometio.n initiative hias been on a -
* - A record from thiis system of records  “day-one” basis. This indices System
" may be disclosed as a routine use to the " points to specific files within a 8“’°n '.
- National Archives and Records: - .. - -field office. Addmonslly. certain’
Administration and Genefal Services, - complicated investigative matters may
be supported by specialized computer

Administration in records menegement:. .
inspections conducted under the. _ ;. " Systems or by individual " - # %% National Archives after established

authority of 44 U.S.C. 2904 and 2906, to .microcomputers, Indices; #%. retention periods-and edrmmstratrve 2 _
" the extent that legislation govemmg the - - these environments are'maintaisied as *". needs of the FBI bave elapsed. As_ .-’
‘records permits part of the particular computersystem ' deemed necessary, certain records.
'Wa AND PRACTICES ron o - mfh‘:‘zce;;i rl-?noncllylithﬁrgm!% system - be subject to restricted examination and
_ °""‘°- or u ted lis@dngs of the - _usage, es rovrded by 44 U, section
:lmw“‘mmm - indices. Fuﬂ text retrieval is.used in a o %
' M - limited number-of cases as’ en

reasonable grounds to.conclude from
available information the indmdual- i

ns‘rsrmon AND DISPOSAL.
:As the result of an extensive revrew :
of FBI records conducted by NARA, i
__records evaluated as historical and < .
- permanent will be transferred to the iy '

“FBI record dr osition programs’ <. -
relevant to this gstem are conducted in -
: _'- accordance with the FBI Records -
. Retention Plen end Dlspoeitlon

PR



+ Investigative, applicant and

t st -

- :admimnistrative records which. uteet the 7

destruction criteria will be destroyed

. after 20 or 30 years at FBI Headquerters'
‘and after 1, 5, 10 or 20 years in FBI Field ::’;E:s EXEIIPTE _rnou CE'" " -

<" Offices, Hlstoncel records will be
 transferred to the National Archives .
: after 30 or 50 years, contingent upon .-,
tnvestigauve and administrative needs.
"- The administrative indices and lxstmgs
» ‘described within this System were
: : appraised separately and dxsposmon

» authority established. (]ob No: NC1-65- ~the requirements of 5 U.S.C.-553 (b), (c)- .

.:82—4 and amendments)

" SYSTEM M umeea(s) AND Aoonsss
_ ‘."_ ’ Drrector, Federel Bureau of :

B nonncmon Peoceoues ’
: Seme as ebove

ezcono ACCESS mocsounss' '
23 TA request for access to a record from )
: the system shall be'made in writing ' ..
‘with the envelopé and the letter clearly
" marked “Privacy Access Request”, -
" -Include in the request your full name.
*complete address, date of birth, place of
. birth, notarized signature, and other .
dentifying data’you may wish to -
furnish to assist in making a proper.”
:search of our records. Also include the ..
 general subject matter of the document
. of its file number: The requester will
- also provide a return address for® -

- for access to information maintained.at

'FBI Headquarters must be addressed to

the Director, Federal Bureau.of .. -

- Investigation, Washington, DC 20535,

-“-Requests for information maintained at

" . FBl field divisions or Legal Attaches

- -must be made separately and addressed

:-to the specific field division or ‘Legal .

‘ Attache listed in the eppendxx to this. -
system notice .

T

comtsrme RECORD mocsouuss. S
<" Individuals desiring to contest or
amend information maintained‘in the
system should also direct their request
: to the Director, Federal Bureau of - -
. Investigation, Washington, DC 20535,
~stating clearly and. concisely what -
. _information'is being contested, the ~*
reasons for contesting it, and the -+ _

‘ proposed emendment to the mformetmn

3 sought

“The FBI, by the very nature and”

‘requirement to investigate- vmletrons'o :

* law within its investigative )unsdicuon
and its responsibility for the internal

.- security of the United States, collects .-

i informat.lon ﬁ-om a wtde venety of

- U.S. District Court, District of Columbre

e .'thxs

,./6010 Kenle

.. +-POB 1277, Cmcinnau OH 45201

“transmitting the information. Requests o POB 137, Columbm. SC 29202

- POB 2118; Detroit, MI 48231

- POB 2449, Kansas City, MO 64142. "
- POB 10368, Knoxville, TN 37919.

',l'167 N. Main St., Memphxs. TN 38103
. POB 592418, Miami FL 33159. -

111 Washmgton Ave. South S—1100
: POB 2128, Mobue.ALaessz )

*. POB 1158, Newark, NJ 07101
. POB 2058, New Heven. CT.06521.

; POB 54511, Oklahoma City, OK. 73154 o

sources Besicelly, nt the result of POB 548 Omeha. NE 68101

- investigative efforts and mformenon 600 Arch St., Philadelphia, PA 19106
~furnished by other Government .. ;, 201 E; Indianola, Phoenix, AZ 85012,
-. agencies, law enforcement a egenctes and POB 1315, Pittsburgh, PA’ 15230
“the general public, informants, - :""POB 709, Portland, OR 97207, . - .
thnesses. and pubhc source matena]. *. POB 12325, Richmond, VA 23241.
| “POB 13130, Sacramento, CA 95813.
.. POB-7251, St. Louis, MO 63177 x

- '125 S. State St., Salt Lake City, UT
. a 84138 ;_'?-_' " '_-1'3‘.‘ '.'_'."..1“ -_ d ;" -
-_’POB 1630, San Antonio, TX 78296 :
' 880 Front St:, San Diego, CA 92188. - L
-POB 36015, San Francisco, CA 94102 L
) T
{

The Attomey General has’ exempted
system from subsections (c)(3), (d)

. {e). (1) (2) and (3), (e)(4) (G) and (H), ¢
--?-'(0)(8) (f). (8), of the Privacy Act pursuant -
-t0-5 U.S.C, 552a (j) and cy Rulés have '~j
" been promulgeted in accordancé with -

POB BT, .San Juan, PR 00938.
915 2nd Ave., Seattle, WA 981 74

anc_l (e).

ppendlx of erld Divisions and Legal
-Attaches for the Federal Bureeu of -
-_lnveetrgetron Fleld Dlvuuons.

e u

" Federal Bureau of Invesngetmn
.Academy, Quantico, VA 22135, .-
Legal Attaches: (Send c/o the Amencan "
~Embassy for the Cities indicated). : =
thens, Greece (PSC 108, Box 45, APO - -
-AE 09842) Bangkok, Thailand (Box -
7, APO AP 96546)
Bern, Switzerland. - .

. Bogota, Columbia (APO Mxem 34038)

.‘.Sth Floor.
12201, :
POB 25186 Albu uerque, NM 87125.
. POB 100560, An orage, AK 99510. -
- 'POB- 1683, Atlanta, GA 30370. . 4

‘7142 Ambessedor Roe_d, Baltim

445 Broedwey.

'Bonn. Germany (Box 310, APO, New
22122 B‘”ldi"g' ' “-:York oeoao)y(' 3 e lh
Orbez f:gter Plazg: Suite 600 Boston,_MA_ : .n dgetown Barbe dos (Box B, FPO

Miami 34054), 3=
- Brusséls, Belgium (APO; New’ York
-09667):- e
Canberre Austrehe'(APO

'-‘;-'14202 S

219 S, Dee.rgom St Chncago.

*-1240 E, oth-St., Cleveland, OH 44199

Houg Kong, B.CC. (FPO San Frenmsco

96659-0002). -7 -
London, Englend (Boxz FPO New .
= York 09509). -: -
Madrid, Spain (PS 61 Box 0001 APO
.AE 09642) i

_Memle Phnhpprues .(APO San "

""1801 W. Lamar, Dallas, TX 75202
POB 1229, Denver, .CO 80201:

700 E. San Antomo Ave El Paso, TX .

T79901. osvanan ;
POB 50164, Honolule. HI 96850
'POB 61369, Houston, TX 77208.

;POB 1186, Indianapolis, IN 45206. - Francisce 96528). - -
7100 W. Capitol St., Jackson; MS' 39269, _Mg,’;;m City, Mmm,ﬂ’on 3087 L‘"’d°-
* POB 8928, Jacksonville, FL 32239, > 1X 78044-3087).. ;5 ~

Montewdeo..'

:POB 16032, Las Vegas, NV 89101,
_OB 21470 Little Rock, AR 72221

Paneme City. Panema (Box E, APO
¥ 'Mxemt 34002). . i : :
«=Parls,’ ‘France (APO ow York 09777)
 'Rome, Itely (APO, New York 09794). -
' okyo, Jepen (APO San Frencrsco '

jenna, Austna ( Unit 27937 Box 37
APO’AE 09222)

" POB 2058, Mxlweukee. WI 53201

~Minneapolis, MN 55401

"POB'51930, New Orleans, LA 70151
- POB.1425, New York, NY. 10008.:
..POB 3828, Norfolk VA 23514.

_ -'r-Federal Bureau of. Invesugeu .
-Edgar Hoover Bldg., 10th and A
Pennsylvame Ave NW.. Weshmgton, S

.J
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shall .be approved by the Secretary of
Defense. The regulations prescribed by
the Secretary of the Treasury pursuant
to paragraph 1 hereof shall, so far as
practicable, be uniform with the regula-
tions prescribed for the other armed
forces.

3. No person shall be entltled to more
than one award o! the National Defense
Service Medal.

"~ 4. The National Defense Service Medal
may be awarded posthumously.

DwiGHT D. EISENHOWER .
THE WHITE HOUSE, '

April 22, 1953.
EXECUTIVE ORDER 10449

CREATING AN EMERGENCY BoARD T'0 INVES-
TIGATE, A DISPUTE BETWEEN THE NEW

York, CHICAGO & ST. LOUls RAIL-

ROAD COMPANY AND CERTAIN OF ITs
EMPLOYEES ,

WHEREAS a - dispute exists between
the New York, Chicago & St. Louls Rail-
road Company, a carrier, and certain of
- ’its employees ‘represented by the Broth-

erhood of Railroad Trainmen, a labor -

organization; and

WHEREAS this dispute has not here-
tofore been adjusted under the provisions
of the Railway Labor Act, as amended;

"and .

WHEREAS this dispute, in the judg-

ment of the National Mediation Board,
threatens substantially to interrupt in-
terstate commerce to a degree such as
"to deprive a section’ of the country of
essential transportation service:
- NOW, THEREFORE, by virtue of the
authority vested in.me by section 10 of
the Railway Labor Act, as amended (45
U. S. C. 160), I hereby create a board of
three members, to be appointed by me,
to Investigate the said dispute. No
member of the said board shall be
pecuniarily or otherwise interested in
any organization of employees or any
carrier.

. The board: shall report its findings to
the President with respect to the said
- dispute within thirty days from the date
of this order.

As provided by section 10 of the Rail-
way Labor Act, as amended, from this
date and for thirty days after the board
‘has made its report to the President, no
change, except by agreement, shall be
made-by the New York, Chicago & St.
Louis Rallroad Company or its employees
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in the conditions out of which the said
dispute arose.
' DwicHT D. EISENHOWER

THE WHITE HOUSE, '
April 24, 1953.

Arrerded,
EXECUTIVE ORDER 1 0450

5 R /0491
ECURITY EQUIREMENTS FOR
GOVERNMENT EMPLOYMENT /05 3/

WHEREAS the Interests of the na- / 05? )4
tional security require that all persons

privileged to be employed in the depart- /¢ CR-Y 0

ments and agencies of the Government,

shall be reliable, trustworthy, of good, ,

conduct and character, and of complete( C.[;u_, { “f

and unswerving loyalty to the Umted o

States; and ety / -
WHEREAS the American tradition y 713 /

that all persons should receive fair, im- 70

partial, and equitable treatment at the . A

hands of the Government requires that —
all persons seeking the privilege of em-
ployment or privileged to be employed in
the departments and agencies of the
Government be adjudged by mutually
consistent and no less than minimum
standards and procedures among the
departments and agencies governing the

- employment and retention in employ-

ment of persons in the Federal servlce

NOW; THEREFORE, by virtue of the,
authority vested in me by the Constitu-
tion and statutes of the United States,
including section 1753 of the Revised
Statutes of the United States (6 U. S. C.
631); the, Civil Service Act of 1883 (22
Stat. 403; 5 U. S. C. 632, et seq.) ; section
9A of the act of August 2, 1939, 53 Stat.
1148 (5 U. 8. C. 118 j); and the act of
August 26, 1950, 64 Stat. 476 (5 U. S. C.
22-1, et seq.), and as President of the
United States, and deeming such action
necessary in the best interests of the
national security, it is hereby ordered.as
follows:

SEcTION 1. In addition to the depart-
ments and agencies specified in the said
act of August 26, 1950, and Executive
Order No:. 10237' of April 26, 1951, the
provisions of that act shall apply to all
.other departments and agencies of the
Government.

Sec. 2. The head of each departmeht
and agency of the Government shall be
responsible for establishing and main-
taining within his department or agency
an effective program to insure that the

13 CFR, 1961 8upp., p. 430. . -~
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employment and retention in employ-

ment of any civilian officer or employee
within the department or agency ‘is
clearly consistent with the interests of
the national security.

SEc. 3. (a) The appointment of each

“civilian officer or employee in any depart-

ment or agency of the Government shall
be made subject to investigation. The
scope of the investigation shall be deter-
mined in the first instance according to
the degree of adverse effect the occupant
of the position sought to be filled .could

bring about, by virtue of the nature of -

the position, on the national security, but
in no event shall the investigation in-
clude less than a national agency check
(including a check of the fingerprint files
of the Federal Bureau of Investigation),
and written inquiries to appropriate lo-
cal law-enforcement agencies, former
employers and supervisors, references,
and schools attended by the person under
investigation: Provided, that upon re-
quest of the head of the department or
agency ccncerned, the Civil Service Com-
mission may, in its discretion, authorize
such less investigation as may meet the
requirements of the natlonal security
with respect to per-diem, intermittent,
temporary, or seasonal employees, or
aliens employed outside the United
States. Should there develop at any
stage of investigation information indi-
cating that the employment of any such
perscn may not be cledrly consistent with
the interests of the national security,
there shall ‘be connducted with respect to
such person a full field investigation, or
such less investigation as shall be suffi-
cient to enable the head of the depart-
ment or agency concerned to determine
whether retention of such person is
clearly consistent with the lnterests of
the national securlty

(b) The head of any department or
agency shall designate, or cause to be

. designated, any position withirmrhis de-

partmeént or agency the occupant of
which could bring about, by virtue of
the nature of the position, a material
adverse effect on the national security
as a sensitive position. Any position so

‘designated shall be fllled or occupied

only by a person with respect to whom a
full fleld investigation has been con-
ducted: Provided, that a person occupy-

Ing a sensitive position at the time it is.

designated as such may continue to oc-
cupy such position pending the comple-
tion of a full fleld investigation, subject
to tHe other provisions of this order:

E. O. 10450

And provided further, that in case of

- emergency a sensitive position may be

filled for a limited period by a person
with respect to whom a full field pre-
appointment investigation has not been
completed if the head of the department
or agency concerned finds that such ac-

-tion is necessary in the national in-
terest, which finding shall be made a .

part of the records of such department
or agency.

Sec. 4. The head of each department :

and agency shall review, or cause to be
revie he cases of all civilian officérs
and employees with respect to whom
there has been conducted a full fleld in-
vestigation under Executive Order No.
0835% of March 21, 1947, and, after such
further investigation as may be appro-
priate, shall re-adjudicate, or cause to
be re-adjudicated, in accordance with
the said act of August 26, 1850, such of

those cases as have not been adjudicated

under a security standard commensurate
with that established under this order.

Sec. 5. Whenever there is developed or
received by any department.or agency
information indicating that the reten-
tion in employment of any cflicer or em-
pioyee of the Government may not be
clearly consistent with the interests of
the national security, such information

‘shall be forwarded to the head of the

employing department or agency qr_his
esentative, who, after such investi-
ﬁm%arm be appropriate, shall re-

view, or cause to.be reviewed, and, where -

necessary, re-adjudicate, or cause to be
re-adjudicated, in accordance with the
caid act of August 26, 1950, the case of
such officer or employee

Sec. 6. Should there develop at any
stage of investigation information indi-
cating. that the employment of any of-
ficer or employee of -the Government
may not be clearly consistent with the
interests of the national security, the
head of the department or agency con-
cerned or his representative shall im-
mediately suspend the employment of
the person involved if he deems such
suspension necessary in the interests of

the national security and, following such .

investigation and review as he deems
necessary, the head of the department
or agency concerned shall terminate

the employment of such suspended of- -

ficer or employee whenever he chall de-
termine such termination necessary or

33 CFR. 1947 Supp.
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advisable in the interests of the national
security, in accordance with the said act
of -August 26, 1950.

SeEc. 7. Any person whose employ-
ment is suspended or terminated under
the authority granted to heads of de-
partments and agencies by or in accord-
ance with the said act of August 26, 1950,
or pursuant to the said Executive Order
No. 9835 or any other security or loyalty

program relating to officers or employ- -

ees of the Government, shall not be
reinstated or restored to duty or reem-
ployed in the same department or
agency and shall not be reemployed in
any other department or agency, unless

‘ the head of the -department or agency

concerned finds that such reinstatement,
restoration, or reemployment is clearly

_consistent with the interests of the

national security, which ﬂndi_ng shall be
made a pdrt of the records of such de-
partment or agency: Provided, that no
person whose employment has been ter-
minated under such authority there-
after may be employed by any other
department or agency except after ‘a
determination by the Civil Service Com-
mission that such pﬂrson is eligible for
such’ employment.

Sec. 8. (a) The investigations ‘con-

- ducted pursuant to this order shall be

designed to develop .information as to
whether the employment or retention in
employment.in the Federal service of the
person being investigated is clearly con-
sistent with the interests of the national

"-security. Such information shall relate,

but shall not be limited, to the following:

(1) Depending on' the relation of the
Government employment to the national
security:

(i) Any behavior activities, or as-
sociations which tend to show that the
individual is not reliable or trustworthy.

(iiy Any deliberate misrepresenta-
tions, falsifications, or omissions of
material facts.

(iii) Any criminal, infamous, dishon-

est, immoral, or notoriously disgraceful
conduct, habitual use of intoxicants to

excess, drug addiction, sexual perversion,

[or financial irresponsi 111

(iv) An adjudication of insanity, or
treatment for serious mental or neuro-
logical disorder. without satisfactory
evidence of cure.

(v) Any facts which furnish reason to

believe that the individual may be sub--
- jected to coercion, influence, or pressure
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which may cause him to act contrary to
the best interests of the national
security.

(2) Commission of any act of sabo-
tage, espionage, treason, or sedition, or
attempts thereat or preparation there-
for, or conspiring with, or aiding or
abetting, another to commit or attempt

* to commit any act of sabotage, esplon-

age, treason, or sedition.
(3). Establishing or continuing a sym-
pathetic association with a saboteur, spy,

“traitor, seditionist, anarchist, or revolu-

tionist, or with an espionage or other
secret agent or representative of a for-
eign nation, or any representative of a
foreign nation whose interests may be
inimical to the interests of the United
States, or with any person who advocates
the use of force or violence to overthrow

‘the government of the United States or:

the alteration of the form of government
of the United States by unconstitutional
means. ‘

(4) Advocacy of use of force or vio-
lence to overthrow the government of
the United States, or of the alteration of
the form of government of the United
States by unconstitutional means.

(5) Membership in, or affiliation or
sympathetic association with, any for- -
eign or domestic organization, associa-

" tion, movement, group, or combination

of persons which is totalitarian, Fascist,
Communist, or subversive, or which has
adopted, or shows, a policy of advocating
or approving the commission of acts of
force or violence to deny other persons
their rights under the Constitution of
the United States, or which seeks to alter
the form of government of the United
States by unconstitutional means.

(6) Intentional, unauthorized disclos-
ure to any person of security informa-
tion, or of other information disclosure
of which is prohibited by law, or willful
violation or dlsregard of security regula-
tions.

1 Performmg or attempting to per-
form his duties, or otherwise acting, so
as to serve the interests of another gov-
ernment in preference to the mterests (
of the United States.

(b) The investigation of persons en- fL/(, Le A

tering or employed in the competitive
service shall primarily he the responsi-

bility of the Civil Service Commission, f//‘/ iy // ’

except in cases in which the head of a
department or agency assumes that re-
sponsibility pursuant to law or by agree-
ment with the Commission. The Com-

5)
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contrary to ' L mission shall furnish a full investigative by investigations conducted pursuant

> national o rtment or agency con-  to any statute, order, or program de-
22?323,t° the dgpa tment or agency scribed in section 7 of this order shall
't of sabo- ‘ ) (c) The investigation of persons (In- . remain the property of the investigative
sedition, or . cluding consultants, however employed), agencies conducting the investigations, ) N
tion there- . entering employment of, or employed by, but may, subject to considerations of the
aiding or the Government other than in the com- national security, be retained by the de-
or attempt : petitive service 'shall primarily be the partment or agency concerned. Such
ge, espion- ' " responsibility of the employing depart- rexzioxj:lsf and ctnither l11mlrlesl:;1gat1_\_retmi;a.ltw:irl.a.l
ment- or agency. Departments and and information sha e maintained in
ing a sym- agencies 'withgout, yinvestigé.tlve- facilities confidence, and no access shall be given
oteur, spy, . may use the investigative facilities of the _theret_o -except, with the consent of the
or revolu- ' Civil Service Commission, and other de-  investigative agency conc_erned,_ to ot_her
> or other partments and agencies may use such depa.r_tments and agencies conductlpg
> of a for- facilities under agreement with the Com-  security programs under the authority
.ative of a . mission. - granted by or in accordance with the §ald
ts may be ' (d) There shall be referred promptly act of Augus.t 26, 1950, as may be required .
he' United ) ul)l the Federal Bll;u-eau of dInthsdtigatlon fb?xrs i;t;zsefﬁcmnt conduct of Government . .
- advocates : all investigations being conduc Yy any .
overthrow R other agencies which devel(_)p informa- . Sec. 10. Nothing in this order shall
| States or . \ N tion indicating_ that an mdlvgdual_ may  be construed as eliminating or modifying
vernment - N ~ have been. subjected to coercion, influ- in any way the requjremen.t, for any in- ’
stitutional \ ~ €nce, or pressure to act contrgry to the vestigation or any determination as to -
_ e }ntgeifs of tlhil n;tggnagysggl;ﬁgyﬁlgitg; security which may be required by law.
ce or vio- ¥ ormation.relating to a SEc. 11. On and after the effective date
nment of k: . described in subdivisions (2) through(—?—)@)of this order the Loyalty Review Board
eration of .y Of subsection (a) of this section. In~ o\ ot by Executive Order No. 9835
he United . ‘cases 50 referrpd t_o it, the Federal I;uﬁ of March 21, 1947, shall not accept
ANS. g U reauof Investigation shall.make a fu agency findings for review, upon ‘appeal
liation . or field investigation. L or otherwise. Appeals pending before
any for- L SEC. 9. (a) There sha.ll, be established (pe Loyalty Review Board on such date
, associa- . : : and maintained in the Civil Service Com- g1 pe heard to final determination in
nbination . : i mlssiqn a security-investigations ind_ex accordance with the provisions of the
1, Fascist, covering all persons as to whom security said Executive Order No. 9835, as
wocating " any depaciment of ansaey o aeed BV amended. Agency determinations favor:
»f acts of : ernment under this order. The central abled}o ttl’)e fomcsﬁ °£ emféoyeevti:oncBerneg
r persons . . index established and maintained by Pending before the Loyalty Review Boar
tution of - o the Commission under Executive Order ©OR such date shall be acted upon by such
s to alter : 'No. 9835 of March 21, 1947, shall be made Board, and wh;ene\_/er the Board is not /
o Gert T ey IvesAane Thdos  insion i e o e et
ns. ex. e security-investigations index
i disclos- shall contain the name of each person the department or agency concerned for
informa- ' investigated, adequate identifying infor- determination in accordance thr.x the.
lisclosure o mation concerning each such person,and  standards -and procedures established
or willful a reference to each department and Pursuant to this order. Cases pending
y regula- ' agency which has conducted an investi- gtiéfplrg the reglonal loyalty bo!;]rldf1 C;f the
. gation concerning the person involved vil Service Commission on whic ear-
g to per- " or has suspended or terminated the em- ings.have not been initiated on such date
cting, so . - ployment of such person under the au- shall be referred to the department or
her gov- thority granted to heads of departments agency concerned. Cases being heard
interests (. 3) : and agencies by or in accordance with- by regional loyalty boards on such date
- : the said act of August 26, 1950, - 'shall be heard -to conclusion, and the .
sons en- . { £ A (b) The heads of all departments and determination of . the board shall be
npetitive" Al . aég-e'x;cigs shall éurnisp lpr,on}g}:ly‘ totfhe ggg:rg:datgc; ntélye g::ge r(x)are ;hep ’%%gzzg
esponsi- <V , . Civil Service Commission ormation . H .
imission, L/ »}L i L/,/ ] appropriate for the establishment and that if no specific department Or agency
2ad of'a ¥ - maintenance of the security-investiga- .is involved, tht_e case shall be -dismissed
that re- . tions index. . wlthput prejudice to the applicant. In-
y agree- . (¢) The reports_ and ottger. investiga- vestigations pending in the FeQeral B'u-
1e Com- tive material and information developed reau of Investigation or the Civil Service
455762 O - 58 ~ 60 que 939
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Commission .on such date shall be com-
pleted, and the reports thereon shall be
made to the appropriate department or
agency.

'SEc. 12. Executive Order No. 9835 of
March 21, 1947, as amended, is hereby
revoked. For the purposes described in
section 11 hereof the Loyalty Review
Board and the regional loyalty boards of

. the Civil Service Commission shall con-

tinue to exist and function for a period
of one hundred and twenty days from

the effective date of this .order, and the:

Department of Justice shall cqntlnue to

. furnish the information described in

paragraph-3 of Part III of the said Ex-

. ecutive Order No. 9835, but directly to the

head of each department and agency.
Sgc. 13. The Attorney General is re-
quested to render to the heads of depart-
ments and agencies such advice as may
be requisite to enable them to establish
and maintain an appropriate employee-
security program. )
(a) The Civil Service Com-
mission, with the continuing advice and

- collaboration of representatives of such

departments and agencies as the Na-
tional Security Council may designate,
shall make a continuing study of the
manner in which this order is being im-
plemented by the departments and
agencies of the Government for the pur-

-pose of determining:

(1) Deficiencies in the department and
agency security programs established
under this order which are inconsistent

with the interests of, or directly or indi--

rectly weaken, the national security.
(2) Tendencies in such programs to

-'deny to individual employees fair, im-

partial, and equitable treatment, at the
hands of the Government, or rights un-

. der the Constitution and laws of the

United States or this order.
Information affecting any department

. or agency developed or received during

the course of such continuing study
shall be furnished immediately to the
head of the department or agency con-
cerned. The Civil Service Commission
shall report to. the National Security
Council, at least semiannually, on the
results of such study, and shall recom-

- mend means to correct any such defl-

ciencies or tendencies.

(b) All departments and agencies of
the Government are directed to cooper-
ate with the Civil Service Commission
to facilitate the accomplishment of the
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responsibilities assigned to it by subsec-
tion (a) of this section. '

Sec. 15. This order shall become effec-

tive thirty days after the date hereof.
"DwiIGHT D. EISENHOWER

“THE WHITE HOUSE, .
April 27, 1953.

EXECUTIVE ORDER 10451

INSPECTION OF CERTAIN RETURNS BY THE
COMMITTEE ON THE JUDICIARY, HOUSE OF
REPRESENTATIVES o
By virtue of the authority vested in mi

by sections 55 (a) ,.508, 603, 729 (a), and
1204 of the Internal Revenue Code (53

Stat. 29, 111,171, 54 Stat. 989, 1008, 55

Stat..722:-36 U. S. C. 55 (a), 508, 603,
729 (a), and 1204), it is hereby ordered
that until June 30, 1953, any income,
excess-profits,. declared value excess-
profits, capital stock, estate, or gift tax
return for any period to and including

1952 shall be open to inspection by the

Committee on the Judiciary, House of
Representatives, or any duly authorized
subcommittee thereof, in connection

‘with the inquiry authorized by the reso-

lution of the Committee adopted Janu-

uary 27, 1953, with reference to the.

administration of the Department of
Justice -and the Office of the Attorney
General of the United States, subject to
the -conditions stated in the Treasury
decision® relating to the_ inspection of
such returns by that Committee, ap-
proved by me this date.

DwicHT D. EISENHOWER

T'm: WHITE HOUSE,
April 28, 1953.

EXECUTIVE ORDER 10452

PROVIDING FOR THE PERFORMANCE BY THE
CHAIRMAN OF THE CIVIL SERVICE ComM-
MISSION OF CERTAIN FUNCTIONS RELAT-
ING TO PERSONNEL MANAGEMENT

By virtue of the authority vested in
me by the laws of the TUnited States, in-
cluding section 1753 of the Revised Stat-
utes (5 U. S. C. 631 .and the Civil

_Service Act of January 16, 1883 (22 Stat.

403), and as President of the United
States, it is hereby ordered as follows:

SecrioN 1. The Chairman of the
Unitéd States Clvil Service Commission
shall, in addition to the functions con-

ferred upon him by statute and by:

1268 CFR, Part 468:
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Ordered that defendants, their offi-
cers, agents, servants and employees be,
and they hereby are, enjoined

(1) from demolishing the building lo-
cated at 1016~Wahler Place, S.E., and
demolishing or seeking permit to demol-

ish the buildings located at 1022, 1029.’

1034, 1040, -1064. 1070, 1051, 1057 and
1075 Wahler Place, S.E., in the District
of Columbia; :

(2) from removing or permitting the
removal’ of any appliances, fixtures or
other items from any of the buildings
above designated; and

(3) from evicting, removing or other-
wise interfering with the tenancy of any
tenant at Sky Tower, except in accord-

ance with law for grounds arising subse- -

quent to the date of this Order, and ex-
cept that they shall, not later than Feb-
ruary 28, 1975, arrange, permit and en-
able, at defendants’ expense, the removal
of - the three families occupying 1070
Wahler Place, S.E., to comparable apart-
ments in one of the rehabilitated build-
ings, and such apartments shall first
have been put into decent, safe and sani-
tary condition; and it is further

Ordered that defendants are directed

(4) promptly to erect fences around
the demolition site, to complete the dem-
olition now in progress on 1063 and 1060
Wahler Place, S.E., in a prompt and safe
manner, and promptly to remove at all
demolished buildings all. foundations and
footings, old materials. debris, rubble
and demolition equipment, grade the gite
to fill in holes and effectuate a safe con-
dition and normally presentable appear-
ance;

(5) to restore with reasonable dili-
gence each of ‘the units and common
areas in the -eight rehabilitated build-

ings to a condition at least. as decent, .

safe and sanitary as that existing as-of
September 17, 1974, such work to begin
immediately and proceed e_xpeditiously

with priority, given apartments presently
occupied and to include, though not be
limited to, immediately replacing into
the rehabilitated units the refrigerators,

bathtubs and other appliances, and as-

suring a constant and reliable source of
heat toall occupied buildings; )

(6) to attempt immediately to locate
all former tenants who left Sky Tower
subsequent to September 17, 1974, and
to permit any such tenant family to re-
turn to Sky Tower, such return to be ar-
ranged as promptly as the repair work

and the schedules of the returning fami-

lies may permit, and to pay all moving

and lease termination penalties incurred:

by such tenants who decide to return
(all previous tenants are to return under
the terms of their previous tenancy, in-
cluding rent supplements); . p_rovided,
however, that-this Order shall in no way
limit the right.of the defendants to rent
space to persons other than such former
tenants if space is available after the
needs of former tenants have been met,

giving priority to other members of the
- class; and . ’

(7) promptly to arrange security
services on’'a continuous basis in a man-
ner. reasonably adequate to prevent van-
dalism to the buildings; provided, how-
ever, that when the buildings are reoccu-
pied to an extent the defendants deem
adequate to make provision of security
unnecessary, they may move the Court
to be relieved from this obligation; and
it is further : :

Ordered that defendants shall file
with the Court and serve upon plain-
tiffs’ counsel at the end of each week
commencing February 17, 1975, a .prog-
ress report stating with particularity
the steps taken to carry out and imple-
ment this Order, and that counsel for
the parties shall appear in open court at
9:30 a. m. on March 3, 1975, to deter-
mine u schedule for further proceedings
in this cause. ~ '

Bichard M. NIXON, Plaintiff,
v.

Arthur F. SAMPSON et al., Defendants,
Henry S. Ruth, Special Prosecutor,
Intervenor,

Jack Anderson, Intervenor.

The REPORTERS -COMMITTEE FOR
FREEDOM OF the PRESS et al.,
_ Plaintiffs, :
v.
Arthur F. SAMPSON et al,,
Defendants,
Richard M. Nixon, Intervenor.

Lillian HELLMAN et al, Plaintiffs,
Ve
Arthur F. SAMPSON et al,,
Defendants,

Sen. Sam J. Ervin, Jr., et al,
Amici Curiae;
Congresswoman Elizabeth Holtzman,

- Amicus Curiae, ~
Civ. A. Nos. 74-1518, 74-1533,
and 74-155L .

United States District Court,
District of Columbia.

Jan. 31, 1975.

Suit, which was brought by former
president against the administrator of
general services, the counsel to the pres-

and the special prosecutor for declarato-
ry relief, was consolidated with a suit by
news reporters for declaratory and in-
junctive relief, suit by an individual and

lief against the former president and
the other defendants in the former pres-
ident’s suit and a suit by an investiga-
tive reporter for declaratory and injunc-
tive relief against the former president
and the other defendants. On motions
fpr preliminary injunction, to dismiss
_and for summary judgment, the District
Court, Charles R. Richey, J., held that
the newspaper reporters had standing to
challenge validity of agreement between
former president and General Services
Administration for the temporary custo-

" ident, the director of the Secret Service -

others for declaratory and injunctive re--

. ,
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dy of presidential material; that a jus-
ticiable controversy existed; that the
agreement between the former president
and the General Services Administration
was invalidated by the Presidential Re-

_cordings and Materials Preservation

Act; that placing ownership of pres-
idential materials in a former president
would violate the emoluments clause;
that ownership of materials and tape re-
cordings of conversations relating to the
conduct of the office of the president
was in the United States and not the
former president; that a former presi-
dent could not assert or waive the privi-
lege which attaches to the-confidential
communications relating to the conduct
of the office of the president and such
privilege may only be asserted or waived
by the incumbent president. The court .
established a procedure for the protec-
tion of the privacy of the former presi-
dent. -

Order in accordance with opinion.®

- 1. Federal Clvil Procedure €103

The judicial doctrine of “standing”
is a correlative of the constitutional re-
quirement that there be a “case or con-
troversy.” U.S.C.A.Const. art. 3, § 1 et
seq. ) - : ' :
2. Courts =281 .

The essence of the ‘“‘case or contro-
versy” requirement is that a federal
court_will not serve as a forum in which
to air generalized grievances about the
conduct of the government. U.S.C.A.

- Const. art. 3, § 1 et seq.

3. Federal Civil Procedure <2103

In order for a party to have stand-
ing-it is necessary that the case have an
impact on the party which is not com-
mon to all members of the public.

4. Records <14

The primary purpose of the Free-
dom of Information Act is to increase
public access to government records by
providing a right of access to “any per--
son” without consideration of the inter-
ests of the party seeking relief. 5 U.S.
C.A. § 552. :

* Eritry of order stayed by Court of Appeals 513 F.2d 130.
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5. Declaratory Judgment =203

~ Newspapér reporters who requested
de novo determination of their right to
access under Freedom of Information
Act to certain materials and tape-record-
ed conversations of former president
were entitled to a declaratory judgment
on issues of ownership of the materials
and tape-recorded conversations, wheth-
er the materials were “records” within
meaning of the Act and ‘whether an
agreement between the former president
and the administrator of the General
Services Administration concerning cus-
tody of the materials was invalid. 5 U.
S.C.A. § 552; 28 U.S.C.A. §§ 2201,
2202; U.S.C.A.Const. art. 3, § 1 et seq.;
Amend. 1. :

' 6. Records €14

~~ Where newspaper reporters had
been denied access under Freedom of In-
formation Act to papers and tape-re-
corded conversations of former presi-
dent, burden was on the General Serv-

ices Administration to sustain its denial -

of access rather than on the reporters to
prove the right to access. 5 U.S.C.A. §
552: 28 U.S.C.A. §§ 2201, 2202; U.S.C.
A.Const. art. 3, § 1 et seq.; Amend. 1.

7. Decia.ratory Judgmgnt =300
Newspaper reporters who had been

denied access by the General Services

Administration and other government
officials to access to papers and tape-re-
corded conversations of former presi-
dent, had standing under the Freedom
of Information Act to sue in the federal
courts in order to obtain a determina-
tion whether the materials were ‘rec-
ords” within the meaning of the Act.
whether claimed exemptions were valid
and whether the reporters were entitled
to access. 5 U.S.C.A. § 552; 28 U.8.C:
A. §§ 2201, 2202; U.S.C.A.Const. art. 3,
§ 1 et seq.; Amend. 1. )

8. Declaratory Judgment =300

. Newspaper reporters who sought,
under the Freedom of Information Act,
access to papers and tape-recorded con-

versations of former president had

standing to contest validity of agree-
ment between former president a_nd the

General Services Administration per-
taining to custody of the.papers. 5 U.

‘S.C.A. § 552(a) (3), (b)(1).

9, Records <14

Exceptions of the Freedom of Infor-
mation Act are to be read narrowly and
disclosure is the rule, not the exception.
5 U.S.C.A. § 552(a)(3), (b)(1). ’

10. Records €14

When it is asserted that materials
are exempt from disclosure under the
Freedom of Information Act on ground
they are specifically exempted from dis-
closure by statute, the court must not
only examine and interpret the statute
relied upon as specifically exempting
disclosure but must also resolve any dis-
pute as to whether the exemption has
been properly invoked. 5 U.S.C.A. §
552(b) (3).

11 -Records €14 .

News reporters who sought to ex-
amine - papers and tape recordings of
former president under the Freedom of
Information Act were net barred by the
Presidential Libraries Act from chal-
lenging validity of agreement between
former president and General Services
‘Administration relating to custody of
the materials and the reporters had
standing to challenge the validity of the
agreement. 5 U.S.C.A. § 552(b)(3); 44
U.S.C.A. § 2101 et seq.

12. Records €14

Fact that news reporters did not

personally own the records which they
sought to examine under the Freedom of
Information Act did not preclude their
access to the material sought. 5 U.S.C.

(A § 552

13. Records 13 '

The Presidential Recordings and
Materials Preservation Act nullified
agreement of September -7, 1974, be-
tween former president and General

- Services Administration providing for

the temporary custody of certain rocords
and tape recordings of the former presi-
dent’s administration. Presidential Re-
cordings and Materials Preservation Act,
§ 101 et seq., 44 U.S.C.A. § 2107 note.
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14. Action &6 . )
The Presidential Recordings and

Materials Preservation Act did not moot
the question of ownership of public pa-
pefrs and recordings of former president
of the United States. Presidential Re-
cordings and Materials Preservation
Act, § 101 ‘et seq, 44 U.S.C.A. § 2107

note.

_15. United States 26

The Presidential Recordings and
Materials Presérvation Act did not
grant to former president the right to
assert any privilege as to materials and

tape recordings of his admini_stration.
" Presidential Recordings and Materials

Preservation Act, §§ 102(b), 103, 104(a),
(a)(5), 44 U.S.C.A. § 2107 note.

16. Courts €281
In order for court to .ascertain

whether an actual controversy exists

which is justiciable, it ' must examine the.

nature of the proceedings. U.S.C.A.
Const. art. 3, § 1 et seq.

17. Courts €=231

Questiori of ownership of. papers
and tape recordings of former ' presi-
dent’s administration was a justiciable
ijssue. 5 U.S.C.A. § 552; 28 U.S.C.A. §§
2901, 2202; U.S.C.A.Const. art. 3, § 1 et
seq.; Amend. 1.

18. Declaratory Judgment <—366

Fact that- former president - had

filed new suit contesting validity of
Presidential Recordings and Materials
Preservation Act would not prevent res-
Slution of issues of validity of owner-
ship of papers and tape recordings relat-
ing to former president’s administration
where if the former president was un-
successful in the new suit, a ruling
which substantially advanced the resolu-
tion of the ownership issue and if he
was successful. the court could re-address
the effect of an agrzement between the
former president and the General Serv-

ices Administration on temporary custo-

dy of the materials’ which was nullified
by the Act. Presidential Recordings
and Materials Preservation Act, § 101 et
seq., 44 U.S.C.A. § 2107 note.

. Cite as 389 F.Supp. 107 (1975)

19. Declaratory Judgment =182

Provision of the Presidential Re-
cordings and Materials Preservation Act
for “public access” pursuant to regula-
tions to be promulgated by the Adminis-
trator of General Services did not moot
reporters’ suit to determine ownership -

.of papers and tape recordings of admin-

istration of former president. Presiden-
tial Recordings and Materials Preserva-
‘tion Act, § 104(a), 44 U.S.C.A. § 2107
note; U.S.C.A.Const. Amend. 4. ’

20. Action =6 .
Where wrongful conduct has oc-
curred, mere possibility that it will not
reoccur, especially when it is only the
statement of the defendant that it will

not, is not sufficient to moot ‘the claim

for relief.

21. Declaratory Judgment €182

Where news reporters, in addition
to seeking access to materials and tape
recordings of former. president, also
sought declaratory judgment on issue of
ownership of the materials, it was with-
in the discretion of the trial court, con-
sidering the public interest and’ the
Presidential Recordings and Materials
Preservation Act, to decide whether a
declaration should issue. Presidential
Recordings and Materials Preservation
Act, § 104(d), 44 U.S.C.A. § 2107 note.

22. Declaratory. Judgment €203

Where the Presidential Recordings
and Materials Preservation-Act nullified
agreement between the former president
and the General Services Administration
pertaining to temporary custody of pres-
idential papers, no justiciable controver-
sy existed as to whether the administra-
tor of General Services owed a duty to
the former president under the Presi-
dential Libraries Act to effectuate the
agreement. 5 U.S.C.A. § 552(a)(3); 28
U.S.C.A. § 13601; 44 U.S._C.A. § 2108(c).

28. United States €=125(28)

. Former president’s action for in-
junctive relief to compel the Adminis-
trator of General Services, the counsel to
the president, the director of the Secret-
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Service and the special prosecutor, ‘in
their official capacity, to comply with
agreement between the former president
and the General Services Administration

pertaining to temporary custody of pa--

pers and tape recordings of the former
president’s administration was barred
by sovereign immunity.

24. Injunction €275 ) :

‘Former president was entitled to
maintain suit against Administrator of
General Services, counsel to the presi-
dent, director of the Secret Service and
special prosecutor for injunctive relief
to prevent.the defendants from infring-
ing upon his alleged constitutional
rights. U.S.C.A.Const. Amends. 1, 4.

25. Federal Civil Procedure €>2550

Ownership of papers and tape re-
cordings relating to administration of
former president was question of law
which was determinable on motion for
summary judgment. Fed.Rules Civ.
Proc. rule 56, 28 U.S.C.A.; U.S.C.A.
Const. Amend. 4.

26. United States €55

Generally, that which is generated,

created, produced or kept by a -public of-
ficial in the administration and per-
formance of the powers and duties of
public office belongs to the government
and may not be .considered the private
property of the individual.

27. Records €14
United States €253

Records of a government officer ex-’

ecuted in the discharge of his official

duties are public documents and owner-,

ship is in the United States.

28. United States €26 .

~ Former president’s assertion of
ownership of documents, tapes, papers
and other materials generated or re-
tained by himself or others-on his behalf
in the performance of his duties as pres-
ident was contrary to the nature of the
_office of the president and the Constitu-
tion. U.S.C.A.Const.art. 2, § 1,¢ls. 1, 5.

29. United States €26 ,
The powers and duties of the execu-
tive inure to the office of the presidency
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and not to any individual officeholder;
the president is but a transient holder of
the public trust. U.S.C.A.Const. art. 2,
§1, cls. 1, 5.

30. United States <26 . :

Even though a president while in
office may exercise specific and enumer-
ated powers, he is nevertheless a servant
of the people. U.S.C.A.Const. art. 2, § 1,
cls. 1, 5.

3L United States €28

Though the president is elected by a
nationwide ballot, and is often said to
represent all the people, he does not em-
body the nation’s sovereignty and is not
above the law’s commands; sovereignty
remains at all times with the people.
U.S.C.A.Const. art. 2, § 1, ¢ls. 1, 7; § 4.

32. United States €26

Where papers and tape recordings
of former president’s administration
were directly related to the perfoirmance

of the office of the president and were

of incalculable value, it would be contra-

dictory to, and a violation of, the emolu-

ments clause for a president to be given
or to be permitted to assert a personal
right to such materials. U.S.C.A.Const.
art. 2, § 1, cl. 6.7

38. United States €26
The inherent continuity of.the of-

fice of the president negated claim by -

former president that the independence
of the office required that his assertion
of ownership of papers and tape record-
ings generated by his administration be
sustained. U.S.C.A.Const. art. 2, § 1,
cls. 1, 5. :

34. United States 26 R

To allow any one president lo re-
move. the documents, papers, tapes and
other materials which eontained infor-
mation vital to, the ongoing aifairs of
the nation would be totally disruptive to
the office of the presidency and would
impair the ability of his successor in of-
fice to properly carry out the duties and
powers of the office. U.S.C.A.Const.
art. 2, § 1,¢ls. 1, 5.

NIXON v. SAMPSON
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35. United States €26 . .

The historical practice of past pres-
idents did not evince clear and constant
recognition of ownership of the materi-
als generated and retained in the con-
duct of the office of the president. U,
S.C.A.Const. art. 2, § 1, cls. 1, 5.

36. United States €26

Congress has not sanctioned the
personal ownership of presidential mate-
rials and tapes generated and retained
in the conduct of the office of the presi-
dent; the Presidential Libraries Act
does not sanction the personal ownership

.of each president of the documents, pa-

pers, tapes and other materials generat-
ed and retained in the conduct of the of-
fice of the president. 44 U.S.C.A.-§§
2101, 2107, 2108.

37. Statutes @205 L
A statute cannot be read piecemeal.

38. Records =14
The Office of the President was a

«federal agency” within meaning of
1950 Federal Records Act. Federal
Property and Administrative Services
Act of 1949, § 3, 40 US.CA. § 472; 44
U.S.C.A. §§ 2103, 2107, 3301. :

See publication Words and Phrases

for other judicial constructions and
i definitions.
39. United States €26, 55

Presidential materials and tape-re-
corded conversations which were gener-
ated, created, produced or kept in the
administration and performance of the
powers and duties of the office of the
president helonged .to the government
and were ot personal property of form-
er president. 44 U.S.C.A. § 2101; Pres-
idential Recordings and Materials Pres-
ervation Act, § 101(b)(2), 44 U.S.C.A.
§ 2107 note. -

40.- Records =14 ’ .

To oxicnt that presidential materi-
als and tape-recorded cenversations con-
tained “‘records” within the meaning of
Freedom of Information Act, newspaper
reporters had right of access to those rec-
ords. 5 U.S.C.A. § 552.

41. Records <14
The Office of the President is not
an - “agency” within meaning of the

111
Freedom of Information Act. 5 U.S.C.
A. § 552. )
See publication Words and Phrases
for other judicial constructions and
definitions,

ﬁ- ecords €14 .
Records of congressionally created

executive ‘“agencies” which assist the
president in the formulation of policy
and programs may be accessible under
the Freedom of Information Act even
though they have been sent to and are in
the possession of the White House Of--
fice. 5 U.S.C.A.-§ 552.

43. Records €14 .

The term “agency,” within meaning
of the Freedom of Information Act does
not include the White House Office but
does include the Executive Office of the .
President. 5 U.S.C.A. § 552(a)(3), (e).

44. United States €26

Former president was not entitled
to assert or waive the privilege which .
attaches to the confidential communica-
tions relating to the conduct of the Of-
fice of the President for communications
contained .in presidential materials and
tape recordings as the privilege belonged
to the government and could only be as-
serted or waived by the incumbent presi-
dent. U.S.C.A.Conmst. art. 2, § 1,7cls. 1,
5. : -

45. United States =28 .

Executive privilege is founded upon
the public interest in the effective per-
formance of the constitutional powers,
and duties assigned to the executive
braneh and the privilege belongs to the
government.

46. United States ¢=26

The privilege for presidential com-
munications inures to the Office of the
President, not to any particular office-
holder and is not separate and distinct
from concept of “executive privilege.”
G.8.C.AConst.art. 2.3 3, el 1.

See publication Words and Phrases

for other judicial vonstructions and
definitions. |

47. United States <26
The true function of the privilege
which protects the president’s confiden-



112

tial communications is to assure that fu-
‘ture presidents and their assistants will
not be inhibited in expressing their can-
did, objective, and even blunt or harsh
opinions. U.S.C.A.Const. art. 2, § 1, cl.
1. .

48. Witnesses ¢=217 _

Generally, in order to determine to
whom a privilege ‘belongs, the court
must ascertain whom the privilege bene-
fits.

' 49, United States =26

The privilege which protects -the
president’s confidential communications
may be asserted or waived only by the
incumbent president. - U.S.C.A.Const.
art. 2, § 1, cl. 1. :

) nited States €40 _
The assertion or waiver of the exec-
utive privilege is vested in the head of

the department claiming or waiving the
privilege. ’

5IUnited States €26

The privilege attaching to confiden-

tial communications of a president may
neither be claimed nor waived by a pri-
vate party as it is identical to the privi-
lege which protects all executive depart-

ment documents reflecting advisory -

opinions, recommendations and delibera-
tions, comprising part of process by
which governmental decisions and poli-
cies are formulated. U.S.C.A.Const. art.
2, §1 cl 1. -
52. United States €26 ,

The duty of the president to pre-
serve,; protect, and to defend the Consti-
tution carries with it the responsibility
that each president not disclose the con-
fidential communications of his prede-
cessor except on the same consideration
that he is required to give to his own
confidential communications with his as-
sistants, i. e., when it is in the “public
interest.” U.S.C.A.Const. art. 2, § 1, cls.
1,7; §4. - '
53. United States €26

_Although thiere is no personal "“pres-
idential. privilege,” a president, once he
has left office, cannot be compelled
to. reveal confidential communications
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which relate to conduct to the office of
the president; the incumbent president
may intercede in order to assert or waive
the privilege if the former president is

subpoenaed or .summoned to testify con-

cerning confidential communications re-
lating to the conduct of the office of the
president. ’
54. Witnesses ¢>219(3)

When an attorney. is subpoenaed or
summoned to testify about confidential
communication protected by the attor-

" ney-client privilege, he may not do so

without the informed consent of* his
clieit; the attorney-client privilege is

personal to the client and can only be

waived by the client.

55. Searches and Selzures €=7(1)

Agreement between president of the
United States and special prosecutor re-
lating to prosecutor’s access to materials
and tape recordings of previous adminis-
tration was a waiver of the privilege to
prevent disclosure of confidential com-
munications between the president and
his assistants relating to conduct of the
office of the president and did not con-
stitute a “general warrant” in violation
of the Fourth Amendment. U.S.C.A.
Const. Amend. 4.

See publication Words and Phrases
for other judicial constructions and
definitions. ~ :

56. Searches and Seizures ¢=7(10)

Where agreement between the presi-
dent and special,prosecutor for access to
certain tapes and materials only per-
tained to presidential materials and
tape-recorded coniversations relating o
the conduct of the office of the presi-
dent, such materials were the propertiy
of the United States and were in the
possession of the executive branch of the
government, the prosecutor’s access to
such materials would not violate former
president’s Fourth Amendment right to
ke free from unlawful searches and sei-
zures. U.S.C.A.Const. Amend. 1.

57. Searches and Seizures €27(10)

" There .is no cognizable Fourth
Amendment claim by a private citizen
with respect to a search by the govern-

~
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.ment of government property in the gov-
- ernment's possession, even though the

private citizen generated or retained the
property as a public official. U.S.C.A.
Const. Amend. 4. -

58. Searches and Seizures ¢=7(10)

In the case of public records and of-
ficial documents, made or kept in the ad-
ministration of public office, the fact of
actual possession .or of -lawful custody
would not justify the officer in resisting
inspection, even though the record was
made by himself and would supply the
evidence of his alleged criminal derelic-
tion. U.S.C.A.Const. Amend. 4.

59. Searches andSeizures €=7(26)
Objection to evidence obtained in vi-

-olation of the prohibition of the Fourth

Amendment may be raised only by one
who claims ownership in or right to pos-
session of the property seized. U.S.C.
A.Const: Amend. 4.

60. Searches and Seizures ¢=7(10)
-The Fourth Amendment protects
the individual from unlawful govern-

‘ment seizure of private property in the

individual’s possession but it does not
protect seizures of private property law-
fully in the possession of the govern-
ment. U.S.C.A.Const. Amend. 4.

61. Evidence €-23(1)

Court would take judicial notice of
fact that President Gerald Ford has
granted, and former President Nixon
has accepted a full and unconditional

pardon.

62. Pardon and Parole €29

~ The acceptance of a pardon pre-
cludes the one pardoned from asserting
privilege against self-incrimination with
respect to materials pertaining to the of-
fense for which pardon was granted.
U.S.C.A.Const. Amend. 5. :

63. Searches and Seizures ¢=7(26) .-

No Fourth Amendment claim is cog-
rizeble where one citizen seeks to pre-
vent the seizure of another citizen's
property. U.S.C.A.Const. Amend. 4.

64. Searches and Selzures ¢=7(1) -
The essential purpose of the Fourth._

Amendment is to shield the citizen from
389 F.Svop.—8 .

unwarranted intrusions into his privacy.

" U.S.C.A.Const. Amend. 4.

65. Searches and Seizures €7(10)

One who is not the object of -the
criminal process has the right to have
the privaéy of both his private papers
and conversations protected if-he has a
reasonable expectation that they will re-
main free from governmental intrusion.
U.S.C.A.Const. Amend. 4.

66. Searches and Seizures €7(10)

The fact that personal property is
in the possession of the government does
not in and of itself eliminate an expecta-
tion of privacy. U.S.C.A.Const. Amend.
4. T
67., Searches and Seizures €7(10)

Former president had right of pri-
vacy with respect to personal materials
and tape-recorded conversations in the
possession of the United States. U.S.C.
A.Const. Amend. 4.

68, Courts ¢262.3(1)

District court has power to issue an
injunction. to prevent an injury to a
constitutionally protected right such as
the right of privacy. U.S.C.A.Const.
Amend. 4. . '

69. Injunction &=22, 76 '

Where special prosecutor and Unit-
ed States had evinced no interest in
former president’s personal materials
and tape-recorded conversations, injunc-
tion would not issue to prohibit their ex-.
amination of such materials -but the
court would fashion a remedy with re-
spect to unintended infraction of the
former president’s right of privacy. U.
S.C.A.Const. Amend. 4.

70. Searches and Seizures €=7(10)

Procedure was established for the
protection of the privacy of former pres-
ident with respect to materials and
tape-recorded conversations relating to
the conduct of the office of the presi-
dency in the possession of the United
States during special prosecutor’s exar{zi-

_nation of materiais during ongoing in-

vestigation. U.S.C.A.Const. Amend. 4.
———

Herbert J: Miller, Jr., R..Stan Morten-
son, Raymond G. Larroca, William H.
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Jeffress, Jr., Miller, Cassidy, Larroca &
Lewin, Washington, D. C., for Richard
M. Nixon.

Peter M. Kreindler. Counsel to the Sp.
Prosecutor, Richard Davis; Kenneth S.
Geller, Asst. Sp. Prosecutors, Watergate
Sp. Prosecution Force, Washington, D.
C., for the. Special Prosecutor.

William A. Dobrovir, Andra N. Oakes,
Washington, D. C., for Jack Anderson.

Carla A. Hills, Asst. Atty. Gen., Irv-
ing Jaffe, Deputy Asst. Atty. Gen., Ir-
win Goldbloom, .Acting Deputy Asst.
Atty. Gen., Jeffrey Axelrad, Dept. of
Justice, Earl J. Silbert, .U. S. Atty.,
Washington, . C., for Arthur F. Samp-
son, et al. ~

Robert E. Herzstein, Mark J. Spooner,
Andrew S. Krulwich, Jonathan D. Schill-
er, Leonard Simon, Arnold & Porter,
Washington, D. C., for The Reporters
Committee for Freedom of the Press et
al.;- David Bonderman, Lawrence C.
Malsel Thomas B. Wilner, Ivor C. Armi-
stead, III, Washington, D. C., Peter T.
Grossi, Jr.,, New Haven, Conn., of coun-
sel.

Leon Frxedman, Hofstra University
School of Law, Hempstead, N. Y., John
H. F. Shattuck, Melvin L. Wulf, Ameri-
can. Civil Liberties Union, Telford Tay-
lor, Columbia University Law School,
New York City, for Lillian Hellman et
al. - :

Thaddeus Holt, Breed, Abbott & Mor-
gan, and William Sudow, Counsel, Sub-
committee on Printing of the House Ad-
ministration Committee, Washington, D.
C., for amici curiae Senator Sam J. Er-
vin, Jr., et-al.

Larry P. Ellsworth, Alan B. Morrison,
Washington, D. C., for amicus curiae
Congresswoman Elizabeth Holtzman.

I. The nature of the “Presidential materials
and tape-recorded conversations” will be dis-
cussed infra. However. prior to that discus-
gion, the term should be considered as in-
cluding all of the materials, including docu-

ts, papers, etc., and tape-recorded con-
versations ' of the Nixon Administration
which have been boxed or set aside by per-
sonnel of the General Services Administra-
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MEMORANDUM OPINION

CHARLES R. RICHEY, District
Judge.

I. INTRODUCTION

These consolidated cases present a
unique controversy, the heart of which
concerns the ownership of and the right
to assert or waive privilege with respect
to the “Presidential materials and tape-
recorded comersatlons"l of the Nixon
Administration.

The _suits comprise the following ac-
tions: a suit by former President Rich-
ard M. Nixon (C.A. No. 74-1518) for in-
junctive relief and a writ of mandamus
against Arthur F. Sampson, the Admin-
istrator of General Services; Philip W.
Buchen, counsel to President Gerald R.
Ford; ard H. Stuart Knight, Director
of the Secret Service, as well as the Spe-
cial Prosecutor, an intervenor-defendant,
who has counterclaimed against Mr.
Nixon for declaratory relief; a suit by
The Reporters Committee for Freedom
of the Press, et al. (C.A. No. 74-1533)
for declaratory and injunctive relief
against Messrs. Sampson, Buchen, and
Knight; a suit by Lillian Hellman, et
al. (C.A. No. 74-1551) for declarato-
ry and injunctive relief against Mr.
Richard M. Nixon and Messrs. Sampson,
Buchen, and Knight; and a suit by Mr.

Jack Anderson, an intervenor-plaintiff

in C.A. No. 74-1518, for declaratory and
mJunctlve relief against Mr. Nixon, by
cross-claim, and against Messrs. Samp-
son, Buchen, and Knight for declaratory
and injunctive relief.

These actions are before the Court on
the following motions:® plaintiff Nix-
on’s motion for a preliminary injunc-

tion and the archivists assigned to the White~

House.

2. These consolidated- cases were hefore the
Court on motions for preliminary injunction
by plaintiffs Nixon, Anderson, and The Iie-
porters Committee for Freedom of the
Press, et al., the joint motion of the Special
Prosecutor and the government defendants
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txon plamtlff Nixon’s motlons to dis-
miss the Hellman, et al, and Anderson
suits for lack of standing; the govern-
ment defendant’s motion to dismiss all
the actions, except that by the Special
Prosecutor, on the ground that they are
moot; and on motions for summary

judgment or partial summary judgment’

by plaintiffs Anderson, The Reporters
Commlttee for Freedom of the Press, et
Lillian Hellman, et al., and the Spe-
clal Prosecutor, on his counterclaim for
declaratory relief, and as the interve-
nor-defendant in C:A. 74-1518.

‘II. BACKGROUND 3

On August 9, 1974, President Richard
M. Nixon resigned from Office and was
succeeded by Gerald R. Ford.* Shortly
thereafter, on August 15, 1974, members
of the Office of the Special Prosecutor 3
informed Philip W. Buchen,® counsel to
President Ford, and J. Fred Buzhardt,

 counsel to former President Nixon, that

the Special Prosecutor had a continuing
interest in the Presidential materials

for modification of the temporary restrain-
ing order, and plaintiff Nixon's motions to
.dismiss "the' Anderson and Hellman com-
plaints for lack of standing. - Subsequent to
the hearings on these motions, the Congress
passed and .President Ford signed the Presi-
dentinl Recordings and Materials Preserva-
tion Act, see footnote 36, infra, which
changed the posture of this litigation, see
Section V, infra. The parties therefore filed
appropriate motions for a resolution of -the
questions extant. The Court will, therefore,
of even date herewith, deny the motions for
a prehmmarv injunction of plaintiffs Ander-
son and Thu Reporrers (,ommlttee for Frce-
dom of the’ Dress, et al.  However, the mo-
tions by plumnff Nixon to dismiss are still
viable and require resolution. Further, the
joint motion of the Special Prosecutor for
modification of the temporary restraining
order will be considered, as requested by the
Special Prosecutor, as being merged into his
motion for summary judgment.

The facts contained in this section are not
allinclusive. but form the . essential back-
ground of this litigation. They are not in
dispute. Further facts will be included in
the later appropriate sections.

4. President Richard’ M. Nixon resigned from
office shortly after a unanimous recommen-
dation by the House Committee on the Judi-

B

and tape-recorded . conversatlons of the
Nixon Administration which are housed
in the White House, the Executive Of-
fice . Building, and elsewhere; that
“might be relevant to investigations and

- prosecutions within the jurisdiction of

the Special Prosecutor.”” Assurances

were given to the Special Prosecutor

that the files of former President Nixon
and his staff members would not be re-

" moved from the White House or the Ex-

ecutive Office Building without the Spe-
cial Prosecutor’s approval.2 On August
22, 1974, Mr. Buchen requested an opin-

jon from Attorney General William-

Saxbe-on the issues of the ownership of
the Presidential materials and tape-re-

corded conversations of the Nixon Ad-

ministration and the responsibilities of
the Ford Administration with respect to
subpoenas or other court orders requir-
ing the production of these materials
and/or tape-recorded conversations.?
On August 29, 1974, Mr. Bgchen receiv-
ed a preliminary opinion from Deputy
Attorney Gene;al Laurence Silberman

ciary that he be impeached. Impeachment
of Richard M. Nixon, President of the Unit-
ed States, H.R.Rep.No0.93-1305, 93d Cong..
2d Sess. (1974). Gerald R. Ford became
the 38th President on August 9, 1974.

§. On May 25, 1973, the Attorney General of

the United States established the Office of °

the Special Prosecutor. Department of Jus-
tice Order No. 517-73, 38 Fed.Reg. 14.688.
adding 28 C.F.R. §§ 0.37, 0.38 and appendix
to subpart G-1 (June 4, 1973). The Special
Prosecutor, Mr. Leon .Jaworski. was the
original named intervesor. Since he re-
signed the office and was replaced by Mr.
Henry S. Ruth. Jr.. Mr. Ruth has been sub-
atituted as the named intervenor pursuant to
Rule 25(d) (1) of tie cheral Rules of Civil
Procedure.

6. Mr. Buchen is & named defendant in all the
consolidated actions.

7. Affidavit- of Peter M. Kreindler, counsel to
the Special Prosecutor, at 13 (hereinafter,
“Kreindler sifidavit”): Deposition of Philip
W. Buciien. November 11, 1974, pp. =4 3.
1I-10, ¢ (hereinatter. “Buchen deposition’).

8. Kreindler affidavit at §3. Buchen depo-
gition at II-73. '

9. Buchen deposition at 1-7. See footnote 87,
infra.
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that the Presidential materials and
tape-recorded conversations were to be
regarded as belonging to the former
President, but that the government had
a right to use the materials for ongoing
governmental purposes and would also
have to respond to subpoenasibr court
orders relating to the materials and
- tape-recorded conversations.!® Thereaf-
ter, Mr. Buchen met with Mr. William
Casselman, counsel to President Ford,
and Mr. Benton L. Becker, a private at-
torney, concerning the disposition of the
Presidential materials of the Nixon
Administration.!! On or. about August
30, 1974, Mr. Buchen contacted Mr. Her-
bert J. Miller, attorney for former Pres-
~ ident Nixon, and raised the subject of
the disposition of the materials.!? Fur-
ther discussions were-held on September
3 and September 5, 1974, between Mr.
Buchen, Mr. Miller and Mr. Becker.13
At the Séptember 5 meeting, Mr. Mil-
ler presented a draft depository agree-
ment for consideration.l After some
‘changes, it was finalized and signed by
the former President on September 6,
1974.15 On the same day, a written

opinion of Attorney General Saxbe was’

released.'® At or about 6:15 or 6:30 p.
m. on September 7, 1974, Mr. Arthur F.
Sampson, Administrator of the General
"Services Administration, met with
Messrs. Casselman and- Becker, who
presented him . with the depository
agreement signed by former President
Nixon.!” At approximately 7:10 p.m.,
Mr. Sampson signed the agreement,!8
(hereinafter, the “Nixon-Sampson
Agreement”).

On’ September 10, 1974, Jack Ander-
son, a well-known newspaper columnist,

10. Id. atI-11, 12,

I'l. Deposition of Denton L. Becker at 12
(hereinafter, " Becker deposition”).
12, Buchen deposition at I-14, 13, 16.
13. - Becker deposition at 28-29; Duchen depo-

smon Exhibit 4. ’
14, Buv.hen deposition, Exhibits 1+ & 5; Beck-

er deposition at 35: DBuchen deposition- at
TI-46. . .

" filed an application with the General

Services Administration, pursuant to the
Freedom of Information Act,'?® seeking

‘access to the materials encompassed by

the Nixon-Sampson Agreement. On Oc-
tober 2, 1974, Lillian Hellman and other
members of the Committee for Public
Justice filed 'a similar application, but
re_stricted it to the tape recordings of
conversations in the White House and

- Executive Office Building. Both- appli-

cations were denied on the grounds
that:

(1) this agency does not
presently have the requested materials
in its possession; (2) deposited pa-

pers and other historical materials are

not “records’” within the pi]rview of
the Freedom of Information Act and,
therefore, are not subject to its provi-
sions; and (3) assuming, for the sake
of argument, that the deposited pa-
pers and other historical materials are
subject to the provisions of the Act,
tlhey are exempt from disclosure under
the third exception to the mandatory
public disclosure; ie. *“. . . mat-
ters that are \specifically
exempted from disclosure by statute

" 5 U.S.C. 552(b)(3)). The
pertinent -statute is the Presidential
Libraries Act of 1955, which provides
that the Administrator of the General
Services may accept for deposit on be-
half of the United States papers
and/or other historical
which may -be subject to restrictions
upon access that have been accepted
by the Administrator (44 U.S. 2107-
2108).%0

I5. Deposition of Arthur F. Sampson at 13,
" 8  (hereinafter, ‘“Sampson deposition”) ;
Becker deposition at 51, 103.

16. Sampson deposition at 20, 22-23.

17.  Kreindler affidavit at § 5.

Iﬂ. The Nixon-Sampson agreement i3 wet
forth in Appendix A.

19. 5 U.S.C. § 552 (1970).

20. Letter of Mr.‘ Richard Q. Vawter, Direc-

tor of Information, GSA, to Mr. Jack An-
derson, dated October 3, 1974, at § 3.

materials -

Lprit
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Thereafter, the applicants exhausted
their administrative remedies.?! -

On October 17, 1974, former President
Nixon brought suit against Arthur F.
Sampson, Philip W. Buchen; and H.
Stuart Knight,?2 seeking a temporary re-
straining order and a preliminary in-
junction to compel compliance with the
Nixon-Sampson Agreement and prevent-
ing unauthorized access’to the materials
and tape-recorded conversation. On Oc-
tober 21, 1974, Jack Anderson, whose
application for access to the materials

"had been denied on the basis, inter alia,

of the Nixon-Sampson Agreement,
moved to intervene, seeking temporary
and preliminary injunctive relief to pre-
vent its implementation.
day, the Special Prosecutor also moved
to intervene in order to protect the in-
terests of his office in the materials and
tape-recorded conversations. Also on
October 21, The Reporters Committee

" for Freedom of the Press,-et al., filed

suit against the government seeking re-

lief similar to that sought by plaintiff-

intervenor Anderson in C.A. T4-1518, as
well as consolidation with the Nixon
suit. After granting the Reporters’ mo-
tion to consolidate, the Court held a
hearing. On October 21, the Court, in
order to preserve the status quo, issued
a temporary restraining order which es-
sentially prohibited the implementation
of the Nixon-Sampson Agreement and
set forth the access procedures to the

* materials until a full hearing on the mo-

21. Plaintiff Anderson filed an administrative
“appeal on October 8. 1974. While no action
has been taken, counsel for the government
defendants have stipulated that Anderson’s
request, as well as those of Lillian Hellman,
et al, and The Reporters Committee for
Freedom of the Press, et al, would be de-
pnied on the same grounds set forth in the

accompanying text of this footnote, and that .

their administrative remedies should be
deemed exhausted. Transcript of the Hear-
ing of November 18. 1974, pp. 405407.

22, The suit names ihe defendants in their of:
ficial capacity as officers of the United
States government, as well as individually.
Therefore, the suit must be considered, inso-
far as it concerns the action of the defend-
ants in their official eapacity, as one against

On the same -

tions for a prehmmary injunction could
be held.

On October 24, 1974, Lillian Hell-
man, and other members of the Com-
mittee for Public Justice, whose ap-
plication for access had been denied,
brought suit against the government and
former President Nixon for declaratory
and injunctive relief, seeking_access to
specified tape recordings.?® The Hell--
man plaintiffs also moved to consolidate -
their action with the other suits.

During this time period, several mem-

.bers of Congress who had introduced

and supported legislation concerning the
Nixon-Sampson Agreement moved for
leave to appear as amici curiae?* and
the Court granted their motions. :
On October 25, former President Nix-
on moved to amend the temporary re-
straining order, claiming that there was
an immediate need for the original ma-
terials and tape-recorded conversations
to enable him to testify in the Water-
gate criminal trial. The Court sched-
uled a hearing on the matter for October
30. In the interim. Mr. Nixon moved to
consolidate the nearing on the prelimi-

-pary injunction with the trial, to inter-

vene in the Reporters’ suit, and to
amend his application for a preliminary
injunction, in order to request immedi-
ate transfer to his possession of all the
materials and tape-recorded conversa-
tions. The Reporters Committee for
Freedom of the Press, et al., also moved
to extend the temporary restraining or-

the United States. See Dugan v. Rank, 372
U.S. 609, 620, 83 S.Ct. 999, 10 L.Ed.2d 15
(1963). R

23. Plaintiffs Hellman. et al, made applica- -
tion for access to the 147 tape-recorded con-
versations subpocnaed by the House Com-
mittee on the Judiciary during the hearings
on the guestion of e impeachment of the
President. See footnore 21, supra.

24. Congresswoman  Elizabeth Holtzman filed
n motion ia appaar 28 amicus curiae which
- was granterld oa November 11, 1974 On XNo-
- vember 11, five sther members petitioned 1o
appear as amici cariae; specifically, Sam J.
Ervin, Jr., John Brademas, Jacob Javits,
Gaylord Nelson, and Wayne Hays. This mo-
tion was also granted on November 11, 1974.

N
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der. After the hearing, during which
Mr. Nixon’s counsel withdrew his mo-
tion to modify the temporary restrain-
ing order because the former President
was too ill to testify, the Court, on. Octo-
ber 31, granted the Special Prosecutor’s
‘and Anderson’s motions to intervene in

the Nixon suit, granted Nixon's motion_

to intervene in the Reporters’ suit, con-
solidated the Hellman suit with the Nix-
on and Reporters Committee suits, ex-
tended the temporary restraining order,
and denied the motion to consolidate the
trial with the hearing on the motions
for preliminary injunctions, which was
set for November 15, 1974.

On November 4, the Anderson, Hell-
man and Reporters plaintiffs (hereinaft-
er, the “FOIA plaintiffs”), moved.to
take depositions and to inspect the areas
where the materials were being kept.
In order to provide the parties with the
opportunity to-make an adequate record

at the subsequent hearing, the Court al-

lowed limited depositions and also or-
dered the government to provide the
Court and the parties with a descriptive
categorization of the materials. On the
same day, Mr. Nixon again moved to
amend the temporary restraining order,
which motion in essence sought a clarifi-
cation-of the access procedures.

On November 11, the Special Prosecu-
tor and the government filed a joint mo-
tion to amend the temporary restraining
order to allow implementation of an
agreement dated November 9, 1974,%5 be-
tween President Ford and the Special
Prosecutor which provided, inter alia,
that the President had determined that
in the interest- of justice the Special
Prosecutor would have immediate access
to the Presidential materials and tape-
recorded conversations of the Nixon Ad-
ministration for purposes of ‘investiga-
tion and prosecution of persons involved
in the “Watergate” matter. Shortly
thereafter, on November 13, former

25. Hereinafter, the "“November 9th Agree-
ment”. The full text of the agrcement is
set forth in Appendix B.

26. This motion was subsequen.tly withdrawn.

27. 120 Cong.Rec. H. 11442,
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President Nixon filed a new motion for
a temporary restraining order request-
ing that the Ford-Ruth Agreement be
enjoined.6 )
After two days of hearings on all mo-
tions .extant., on November 15 and 18,
the Court requested that the parties file
proposed findings of fact and conclu-
sions of law*by November 29, 1974. At
the request of the parties, this was ex-
tended to December 6. A few days lat-

er, on December 9, the Congress passed

a bill relating to the materials covered
by the Nixon-Sampson Agreement.?*
The Court promptly ordered that the
‘parties brief the impact of this legisla-
tion. Those briefs were filed on Decem-
ber 16, 1974. On December 19, 1974,
President Gerald R. Ford signed into
law the Presidential Recordings and Ma-

“terials Preservation Act.?8 In response

thereto, considering the posture of 'the
cases to have been altered by the new
legislation, the parties filed the follow-
ing motions: the government defend-
ants moved to dismiss all actions, ex-
tept the Special Prosecutor’s counter-
claim, on the ground that they have be-

come moot; the Special Prosecutor filed

a motion for summary judgment;. and
plaintiffs Anderson, Reporters Commit-

. tee for Freedom of the Press, et al, and -
Lillian Hellman, et al., have filed mo-

tions for summary judgment or, in the
alternative, for partial summary judg-
ment.

III. THE CLAIMS OF THE
PARTIES

‘Former President Nixon, who claims
ownership to the Presidential materials
and tape recordings generated or re-
tained during his tenure in office, seeks
a writ of mandamus or an injunction in
the nature of specific performance to
compel the defendants, officers of the
United States. to comply with the terms
and conditions of the Nixon-Sampsen

S. 20806 (daily
ed., Dec. 9, 1974).

28. See footnote 36. infra.

[
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Agreement, including but not limited to
immediately transferring the materials
to California, except (a) such materials
and tapes as were subject to- subpoena or

“ other legal process at the time the action

was filed and, (b) such of the materials
and tapes which the Special Prosecutor
may designate which are needed for on-
going criminal investigations and prose-
cutions, provided that such excepted ma-
terials and tapes, or portlons thereof,
shall be transferred in accordance with
the agreement-at such txme as such sub-
poenas or court orders are quashed, va-
cated or satisfied, and the Special Prose-
cutor no longer has such interest in
them. Further, he requests that the de-
fendants be enjoined from interfering
with the performance of the agreement
and that they be enjoined from having
access to the materials and tapes with-
out his authorization. The gravamen of

" the former President’s claim is that he

has a constitutional right and duty to
protect and assert the privilege of confi-

" dentiality which allegedly attaches to the

Presidential materials and tapes, and
that ownership and control of the mate-
rials and tapes is an essential incident
of this right and duty. It is also his
contention that compliance by the de-
fendants with demands for production of
the materials and tapes will necessitate
a search of the materials and tapes
which, without his authorization, will be
in derrogation of rights and privileges

.afforded the former President by the
Constitution. Thus, he maintains that

the November 9th Agreement between
President Ford and the Special Prosecu-
tor is unlawful as it abridges his rights
and duty to protect the privilege of con-
fidentiality as well as other of his con-
stitutional rights, particularly the right
to be free from unreasonable searches
and seizures. . And, lastly, the former
President claims that the defendants,
having entered into the Nixon-Sampson
Agreement, owe him a duty to comply
with the terms and conditions of the
agreement, which he asserts is valid,
binding and non-discretionary. It is on
the basis of all of the above that he

seeks equitable’ rehef statmg that he
has no adequate remedy at law and that
he will suffer irreparable injury without
preliminary and permanent relief.

It is the contention of the Special
Prosecutor, an intervenor-defendant in
the Nixon suit, and in which contention
the government concurs, that the gov--
ernment of the United States and the
Special Prosecutor, by virtue of its au-
thorization .and responsibilities, have an
“overriding interest” in the Presidential
materials and tapes of the Nixon Ad-
ministration which supervenes any per-
sonal or contractual rights that. the
former President may or may not have.
The Special ‘Prosecutor also claims that
this interest was recognized by the gov-
ernment prior to the Nixon-Sampson
Agreement and that the government, by
entering into the agreement, did not in-
tend to negate this *“overriding inter-
est”, nor does the agreement itself:
Furthermore, the Special Prosecutor
maintains that the former President -
does not have the constitutional right.to:
assert a claim of privilege against his
successor in office who, it is claimed,
has determined by the November 9, 1974
Agreement, that the interests of justice
require that the Special Prosecutor have
access to the materials and tapes.

While concurring with the Special
Prosecutor in-his contentions, the gov-
ernment does not contest the validity of
the agreement, nor the right of owner-
ship asserted by the former President in
the materials and tapes. Nevertheless,
it is the position of the defendants that

* the relief requested by the former Presi-

dent is barred by the doctrine of sover-
eign immunity, in ihat specific perform-
ance will not lie against the government
for failure to comply with a contract.
They also argue that since the Nixon-
Sampson Agreement is silent as to when
and how the agreement is to be effec-
tuated, it is discretionary and not minis-
terial and. therciore. a writ of manda-
mus may not issue. Finally, the defend-
ants contend that any search of the ma-
terials or tapes will not violate Mr. Nix-
on’s fourth amendment rights.
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The contentions of Jack Anderson,
The Reporters Committee for Freedom
_of the Press, et al., and Lillian Hellman,
et al., the “FOIA plaintiffs”, are essen-
tially identical. Having been denied ac-
cess to the Presidential materials and
tapes on the basis of the Nixon-Sampson
Agreement, they seek.an injunction re-
straining the effectuation of the agree-
.ment and a declaration that the Presi-
dential materials and tapes belong to the
United States, and not to the former
President. They claim that the Presi-
dential materials and tapes are govern-
ment records, that since the former
President was a private citizen at the
time he entered into the Nixon-Sampson
Agreement, he could not impose restric-
tions on access to the materials, and that
it was beyond the statutory authority of
the Administrator to allow any such re-
strictions to be imposed. In support of
this proposition, they argue that any
historical practice of claims of owner-
ship by prior Presidents was terminated
by the Presidential Libraries Act, 44 U.
S.C. § 2101 et seq., and that a former
President does not. have the right to
claim Pr_esidential privilege. - Further-
more, they maintain that Arthur F.
Sampson, the Administrator of General
Services, failed to comply with statutory
requirements when he signed the agree-
ment and, therefore, it is null and void.
Specifically, they allege that Mr. Samp--
son failed to perform his statutory duty

. to negotiate an agreement,?® and also

failed to confér with the National Rec-
ords Council prior to signing the agree-
ment, which they contend is also stat-
utorily required. Furthermore, they ar-
gue that the Nixon-Sampson Agreement
is invalid because it allegedly confers
title to the materials and tapes upon
the former President, in contravention
of the exclusive power of Congress to
dispose of property under Article 4 of

29. Seed4 U.S.C. § 2108(c).

30. Plaintiff Nizon' has moved to tlismis§
Plaintiff Anderson’s crossclaim in C.A. T4-
1518 and, as ‘a named defendant in C.A. T4-
1551, moved to dismiss the complaint of
Lillian Hellman, et al.

SUPPLEMENT

the Constitution. They also contend
that these materials and records, etc.,
are an emolument within the meaning of
and in violation of Article II of the Con-
stitution. In addition, they allege that
the agreement is merely temporary and
that there is no assurance that the form-
er President will permanently donate the
materials or even some of the materials
to the United States; therefore, if an
injunction does not issue, the possibility
of their attaining their right of access
to the materials will be forever lost.
Lastly, they maintain that access to the
materials and. tape-recorded conversa-
tions cannot be barred by a claim of
privilege by the former President; it is
their position that the privilege belongs
to the government and may only be as-
serted by the incumbent President.

Iv. JI_JRISDICTION
“The jurisdiction of the Court in Civil
Action No. 74-1518 is founded upon Ti-
tle 28 U.S.C. §§ 1331, 1332, 1361 and in
Civil Action Nos. 74-1533 and 74-1551

upon Title 5 U.S.C. §§ 552, 702-704 and

Title 28 U.S.C. §§ 1331, 1361.

V. STANDING

Former President Nixon and the
United States have, by motion 3 and
in all -their papers? and oral argu-
ment, vigorously contested the standing
to sue of intervenor-plaintiff Anderson,
The Reporters Committee for _Fi‘eedom
of the Press, et al., and Lillian Hellman,
et al. The argument is basically three-
fold. First, it is claimed that these par-
ties have only a speculative. interest in
the materials and have not sustainéd an
“injury in fact”.
that the Freedom of Information Act
does not provide a basis for challenging
the validity of the Nixon-Sampson
Agreement. - Encompassed within this
conténtion are the assertions that: the
31. The goverument defendants h:\\'c-‘:u:l!(:.z&c\.l

the standing of- the FOIA plaintifls in ther
(_)p'posir.i.on to the motions for a preliminary
njunction.

Second, it is argued -
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materials are not agency “records”;
the White House is not .an “agency” ;
the materials are “exempted” from dis-
closure under the FOIA; and the Con-
gress does mnot have the constitutional
power to require disclosure of Presiden--
tial - materials and tape-recorded conver-
sations.3?

In support of these contentions, form-
er President Nixon and the United
States have placed great reliance upon
the Tenth Circuit opinion in Nichols v.

United States, 460 F.2d 671 (10th Cir.

1972), aff'g 325 F.Supp. 130 (D.Kan.
1971), for the proposition that since
those persons who here seek access to
the materials and tape-recorded conver-
sations were not parties to the Nixon-
Sampson Agreement nor have a claim of
ownership in the materials and tape-re-
corded conversations, they therefore ‘do
not have standing to contest the validity
or terms of the agreement.

In Nichols, a pathologist had been de-
nied access to certain materials relating

) to the assassination of President John

F. Kennedy. He claimed in federal
court that the donation agreement be-
tween the Kennedy estate and the gov-
ernment was a nullity since the govern-
ment had possession of the materials
prior to the donation and, therefore,
they were government property. The

trial court held that a domor need not.

“own” the materials to deposit them
pursuant to 44 U.S.C. §§ 2107, 2108(c),
and to place restrictions on their access,
as long as’ihe materials “fall within the

- description of those things which may
_ be deposited.” 325 F.Supp. at 136. The

Tenth Circuit upheld the ruling of the
trial court and added that gince Nichols
was not a party to the agreement, he did
not have standing to contest its validity

“or terms. 460 F.2d at 674-675.

[1-3] The arguments of former
President Nixon and the government,
however, do not really address the ques-
tion of standing but, rather, go to the
merits of the FOIA plaintiffs’ claims.

32, See footnote 20, supra.

33. 5 U.S.C. § 552 (1970).
389 F.Supp.—8%2

And, the opinions in Nichols, supra, are
likewise infirm and should not be fol-
lowed. It must be recognized that the
judicial doctrine-of standing is simply a
correlative of the Article III require-
ment of the Constitution that there be a
“case or controversy”. See Flast v. Coh-
en, 392 U.S. 83, 101, 88 S.Ct. 1942, 20
L.Ed.2d 947 (1953). The essence of this
requirement is that a federal court will
not serve as a “forum in which to air
.. generalized grievances about
the conduct of government.” Id. at 106,
88 S.Ct. at 1956. Thus, it is necessary
that there be an impact on the party
which is not common to all members of
the public. Laird v. Tatum, 408 U.S. 1,
13, 92 S.Ct. 2318,.33. L.Ed.2d 154
(1972). The courts, therefore, have es-
tablished certain criteria which must be
met in order fdr there to be “a personal
stake in the outcome of the controversy
as to assure -that concrete adverseness
.o upon which the court so large-
ly depends for the illumination of diffi-
cult constitutional questions.”. Baker v.
Carr, 369 U.S. 186, 204, 82 S.Ct. 691,
703, 7 L.Ed.2d 663 (1969). Congress,
however, has determined that these cri-
teria need not be demonstrated in cer-
tain cases. These actions; under the

" Freedom of Information Act, present

such a case.

[4-6] The primary purpose -of the
Freedom of Information Act,33 passed in
1966, is to increase public access to gov- -
ernment. records, Soucie v. David, 145
U.S.App.D.C. 144, 448 F.2d 1067, 1076,
(1971), by providing a right of access
to “any person” without “consideration
of the interests of the party seeking re-
lief.” Id. at 1077. The FOIA, there-
fore, clearly effectuates important first
amendment interests. See Tennessean
Newspapers, Inc. v. Federal Housing Ad-
ministration, 464 F.2d 657, 660 (6th
Cir. 1972). Upon a denial of access, the
applicant may bring a suit in the Unit-
-ed States Disirict Court and there cbtain
a de novo delermiination of the matter.3

34, The FOIA plaintiffs have not only sought -
a de novo determination of the matter, but
have also requested a declaratory judgment
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5 U.S.C. § 552(a)(3).
cess is denied, a controversy exists and
injury must be presumed. To then re-

quire that the person meet the criteria .

for standing would be in contravention
of the Act. -Moreover, the “burden is on
the agency to sustain its action.”” 5 U.
S.C. § 552(a)(3). Thus, it is impermis-
sible to require the person who has been
denied access to prove his case at the
outset, as the government and the form-
er President seek to require the FOIA
plaintiffs to do.

[7]1 Simply stated, when a party,
such .as the parties in the instant mat-
“ter, has made an application under the
FOIA and that application” has been de-
nied, (s)he has standing to sue in the
federal courts. And, questions as to
whether that which is-sought is a ‘‘rec-
ord” within the meaning of the FOIA;
whether a claimed exemption is valid,
and other such questions go to the mer-
its of the action, for which the plaintiff
is entitled to a de novo determination.
Thus, the opinions in Nichols, supra, to
the extent that they held that.the plain-
tiff therein, an FOIA applicant, did not
have standing, appear to be in error.

Notably, in Nickols, the trial court re-
jected the plaintiff’s claim that the ma-
terial requested belonged to the govern-
ment, or was a government ‘record”
within the FOIA, and granted the gov-
ernment’s motion for summary judg-
ment. 325 F.Supp. at 137, 138. The
Tenth Circuit upheld the district court,
but added, as dictum, that it believed
that the plaintiff had no standing. 460
F.2d at 674-675. It is apparent to this
Court, however, that an- FOIA plaintiff,
such as Nichols, has standing, even
though (s)he may not prevail on the
merits.

[8,9] For similar reasons, the con-
_ tention that the FOIA plaintiffs do not

pursuant to 28 U.S.C. §§ 2201, 2202, that
" “the “Presidential materials and tape-rerord-
ed conversations’” do unot belony to rformer
President Nixon but, rather, to the United
.States and are “records” within the meaning
- of the FOIA, and that the Nixon-Sampson
Agreement is invalid. Such a remedy is

‘SUPPLEMENT

Thus, when ac-

have standing to contest the validity of
the Nixon-Sampson Agreement is also
.untenable. It is well settled that the ex-
‘ceptions of the Freedom of Information
Act are to be read narrowly and that
disclosure is the rule, not the exception.
And, Section 552(a)(3) of the Act
places the burden on” the government to
sustain its action. Thus, the courts
have been loathe to accept mere asser-
tions that a record is covered by an ex-
ception. The former President and the
government, however, point to the Nich-
ols case, supra, and the recent Su-
preme Court decision in Environmental
Protection Agency v. Mink, 410 U.S. 73
93 S.Ct. 827, 35 L.Ed.2d 119 (1973), for
the proposition that the parties herein,
who have been denied access to records
because of the Nixon-Sampson Agree-
ment, may not challenge the validity of
-the agreement.

_ The Mink case does not stand for such
a proposition. The Supreme Court in
"Mink delineated the parameters of judi-
cial review of a denial of access under
the national defense and foreign policy
exemption, 5 U.S.C..§ 532(b)(1). The
court held that once a record had in fact
been classified, the district court, after
the government has shown that the
President has determined to keep a rec-
ord secret, should not inquire into the
“soundness of executive classifications.
. . 410 U.S. at 84,43 S.Ct. 827.
The Mink decision, however, cannot be
read to hold that the soundness of the
assertions under all of the exemptions
should not be scrutinized. And. notably,
this Circuit has opined that the Mink
decision does not preclude in inguiry
into whether a document has in jact
been classified. See Schaffer v. Kissin-
ger, 505 F.2d 389 (D.C.Cir., 1974).

The government in these cases has de-
nied access to the materials under the

clearly available in conneetion with 2 FOIA

suit, even though some of th: spphicarioss
did not request ail of e rcaterials amd

tape-recorded conversations, Nee [tenegoria-

- tion Board v. Bannercraft Clothine Co.. 4135

U.S. 1, 94 S.Ct. 1028, 20 L.Fsl2d 323
(1974). ’
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thlrd exemption of the Freedom of In-
formation Act, 5 U.S.C. § 552(b)(3),
which provides that this section does not

’ apply to matters that are “speclflca]ly

exempted from disclosure by statute.”
The statute that is asserted is the Presi-
dential Libraries Act, 44 U. S.C. § 2101
et seq. The government claims that
the parties do not have standing to chal-
lenge the Nixon-Sampson Agreement, as
there is a statute which specifically ex-
empts from access the materials encom-
passed by the agreement. It is the gov-
ernment’s contention, in which the form-
er President conéurs, that this is dispos-
itive of the matter. This, however, is
not the law.

[10] The exemptions under the
Freedom of Information Act are to be
narrowly construed. This general con-
struction of the FOIA has been made
particularly applicable to the third ex-
emption. Robertson v. Butterfield, 498
F.2d 1031 (D.C.Cir. 1974).. A court
must. not only examine and interpret the
statute relied upon as specifically ex-
empting disclosure. See Schechter v.
Wemberger, ‘506 F.2d 1275 (D.C.Cir.
1974). It must also resolve any dispute
as to whether the exemption has been

properly invoked. See Stretch v. Wein- -
"berger, 3 Cir., 495 F.2d 639 (1974).

(11,12] Thus, it is the conclusion of
this Court that the Nixon-Sampson
Agreement, having been invoked to bar
access to the FOIA plaintiffs, can be
scrutinized by this Court. For, if the
FOIA plaintiffs are correct in their alle-

35. The Temh Circuit’s statement was not

only dictum, but was based upon a finding-

that the material did not belong to the gov-
ernment. In the instant matter, the FOIA
plaintiffs claim that these are government
records, und there hus been no contrary
* finding. Furthermoré, it is obvious that
FOIA applicants do net personally own the
records that rhey seek. This cannot preclude
access, or elze all applications would be de-
nied. - The irue <question here, as a Nichols,
is whether restrictions can be placed on “rec-
ords” beyond those contained in the exemp-
tions to.the FOIA, 5 U.S.C. § 552(b) (1-9).
In Nichols, it was found that the materials
. were not even records. Therefore, the court

gations that these are government ‘“rec-
ords” within the meaning of the FOIA
and do not belong to the former Presi-
dent, and that the Nixon-Sampson
Agreement is invalid, it would do.great
violence to the letter and spirit of the
FOIA to hold that the government, by

merely asserting the third exemption, .

could preclude a determination of these
issues and thus access which would oth-

erwise be appropriate. And, to the ex- :-

tent that Nichols, supra, is contrary, it
is rejected.3s

VI JUSTICIABILITY

A threshold issue in these consolidated
cases is whether they remain justiciable.
Subsequent to the commencement -of
these proceedings, Congress passed and
President Ford signed into law the Pres-
idential Recordings and Materials Pres-
ervation Act.3® The Act, which i3
unique both as to its nature and because
it is specifically directed at these pend-
ing proceedings, has raised a dispute as
to whether, on- the basis of the allega-
tions extant and the possible relief that
may be “afforded, there still exists a
“live dispute between the parties” which

requires resolution.
ler, 394 U.S. 103, 109, 89 S.Ct. 956, 22

L.Ed.2d 113 (1969). In this'regard, the :-
Court must ascertain whether the effect.
of the Act is to moot any or all of the-

questxons presented,3’ and whether the
‘non-mooted questions, if any, are
present in an actual controversy requir-
ing immediate resolution and for whi_ch

the Court can fashion an appropriate

in Nichols (id not even have to reach this
question.
36. Pub.Law 93-526. "An Act to protect and

preserve tape recordings of conversations io-
volving former President Richard M. Nixon

and made during his tenure as President..
to be cited as the

and for other purposes,”
“Presidential Recordings and Materials Act.’
The Act, formerly 3. 4016, was passed by the
Congress on DLC“H!IN‘I’ 0 1974, see Cong.
Rec. 45rd Cong., 2d Sess., D006, M. i1MH2
(daily ed., Dec. 9, 1974). .md was signud by
President Ford on December 19, 1974.

37. See Golden v. Zwickler, supra, 394 U S. at
108-109, 89 S.Ct. 956. .

Golden v. Zwick- -
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4
remedy.3® In conjunction with the lat-
ter inquiry, the Court must also deter-
mine whether the legislation makes an
adjudication of any or all of the ques-
tiéns premature.3?

{137 It is clear to the Court that the
Presidential Recordings and Materials
Preservation Act nullifies the Nixon-
Sampson Agreement of September 7,
1974.40 The Nixon-Sampson Agreement
provided essentially that the Presiden-
tial materials and tape recordings of the
Nixon Administration would be ‘‘depos-
ited temporarily” in-an existing govern-
ment facility.#! Access to the Presiden-
tial materials was to be by a two-key
system, one held by the goverriment and
the other held by Mr. Nixon, as “cus-
todian of the materials”, the latter key
being “essential for access.” ¥ Access
to both the Presidential materials and
tape recordings was to be limited to
Mr. Nixon or any person whom he
designated.?3
r?_laterials, Mr. Nixon could, after three
vears, “withdraw from deposit without
formality any or all of the materials
for any purpose or use

S'#¥ And, as to the tape re-
cordmgs they were to be. donated to the
United States as of September 1, 1979,
under specific instructions, but would be
destroyed at the time of Mr. Nixon's

38. Id. Sce also Powell v. ;\IcCormnck: 395
U.8. 486. 517. 89 S.Ct. 1944, 23 L.Ed.2d 491
-(1969).

39. Sce Abbott Laboratories v. Gardner, 387
U.S. 136. 148-149, 87 S.Ct. 1507, 18 L.Ed.2d
681 (1967).

40. The clear intent of Congress can be as-
certained by the suceinct sratement in the
House Committee Report that “This legisla-
tion would nullify the Nixon-Sampson Agree-
ment of NSeptember 7. 1974, and would pro-
vide that the Federal Government retain
custody of the Nixon tapes and Presidential
materials.” Report of the Committce on
House Administration No. 93-1507. 93rd
Cong., 2d Sess. at 4 (Description of the
Bill) (November 27, 1974) ({[lereinafter,
“House Committee Report”). '

41. See Appendix A, Intro. T 12, § No. 4,
42. See Appendix A, 76.

As to the Presidential -

death or on September 1, 1984, whichev-
er event occurred first43 The agree-
ment further provided that upon any
subpoena or court order which demanded
that the government produce either the
Presidential materials or tape record-
ings, the government would- notify Mr.
Nixon who, as “owner and custodian”
with the “sole right and power of ac-
cess thereto,” could -then raise ‘“any
privileges or defenses” he might have.16
Mr. Nixon was to then allow the govern-
ment to inspect the materials in order
that ‘“national security or any other
‘privilege” could be interposed.4?

Upon a careful examination of the
terms and conditions of the Nixon-
Sampson Agreement, it is apparent that
its salient aspects are: that Mr. Nixon
would be the custodian of the Presiden-
tial materials and tapes, of the latter
until 1979, and of the former until such
time as he donated such materials as he
designated; that Mr. Nixon would have

the sole right of access to both the Pres-.

idential materials and tape recordings;
and that Mr. Nixon would have the sole

right to use the information contained

in the Presidential materials and tape
recordings. Thus, it is unquestionable
that the Presidential Recordings and
Materials Preservation Act, which pro-
vides in Title I, Sections 101(a), (b)
and 102(a) 48 that the Administrator of

43. See Appendix A, 17(A) and T9(A).

44, Sce Appendix A. §7(A). Prior to expi-
ration of the three-year period Mr. Nixon
could only remove reproductions of the
Presidentinl materials, although still for
“any use”. [Id. '

45. See Appendix A, §8. Prior to their de-
struction. po rnproglu(nons' could be made of
the tapes and no person could listen to the
tapes without Mr. Nixon's prior approval.
He further reserved to himself “literary use
of the information on the tapes.” Id. at
19(7).

46. See Appendix A, 16(B) and 79(B).

47. Id. :

48. Title -1, Sections 10i(a), (L) and 102{2)
provide that: .
“Sec. 101.(a) Notwithstanding any -orher
law or any agreement or undurstamiing
made pursuant to section 2107 of title 4,

Shae
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General Services shall, “Notwithstand-

ing any other law or agreement or un-

derstanding . . . retain

complete possession and conttol
.” of the tape recordings and

Presxdentlal materials of the Nixon Ad-

ministration, and that they shall not be

. destroyed except as provided by law, ab-

rogates the Nixon-Sampson Agreement 4?

[14] Although the Presidential Re-
cordings and Materials Preservation Act
moots the question of the validity of the
Nixon-Sampson Agreement, the Act’ does
not resolve the questions of ownership
of the Presidential materials and tape
recordings, nor whether the former

-President may assert any privilege in
regard thereto. First, with Trespect to -

the question of ownership, the Act re-

United States Code, any Federal employee
in possession shall deliver, and the Admin-
istrator -of General Services (hereinafter
in this title referred to as the ‘Adminis-
trator’) shall receive, obtain or retain
complete possession and - control of all
original tape recordings of conversations
which were recorded or caused to be re-
coried by any officer or employee of the
Federal Government and which—

(1) involve former President Richard M.
Nixon or other individuals who. at the
time of the contversation, were employed
by the Federal Government

(2) were recorded in the White' House
or in the office of the President in the
Executive Office Buildings located in
Washington, District of Columbia: Camp
David, Maryvland; Key Biscayne, Florida;
or San Clemente, California: agd

(3) were recorded during the period be-

ginning January 20, 1969, and ending Au-
gust 9, 1974,
(b) (1) Notwithstanding any other law or
any Aagrcement or understanding made
pursuant to section 2107 of title 44, Unit-
ed States Code, the Administrator shall
receive. retain, or make reasonable efforts
to obtain, complete possession: and control
of all papers, documents, memorandums.
transcripts, and other objects and materi-
als which constitute the Presidential. “his-
torical materials of Richard M. \n(on.
covering the period beginning Javuary 20,
. 1064, and ending Aegust 9, 1974,

(2) For purposes of this subsection, the
term ‘historical materials’ has the meaning
given it by section 2101 of title 44, United
States Code !

quires that the Administrator of Gener-
al Services take custody and control, but
makes no statement as to who has title
to the Presidential materials and tape
recordings. It is apparent that Con-

. gress deliberately chose not to resolve

this question. The section of the House

* Committee Report on private ownership

unequivocally states that: *“The legisla-
tion takes no position on the ownership
of these materials prior to enactment of.

- this title. The committee believes that

at this time the resolution of the ques-
tion of prior ownership is a matter most
appropriately left for the judiciary to
decide.”” 3 The avoidance by Congress
of the question of ownership is also evi-
denced by title I, section 105(a) of the
Act 51 That section, while under the

Availability of Certain Presidential
- Materials
Sec. 102.(a) None of the tape recordings:

or other materials referred to in section 101 -

shall be destroved, except as hereafter may

be provided by law.”
49. There are two further reasons  which
make it clear that the Act nullifies the
_agreemcnt. First. the Act provides for the
possession and conrrol of the Presidential
materials and tape recordings, “[mot]with-
standing any other law or any agreement or
understanding made pursunant to Section 2107
of Title 44, United States Code.” Thus, it

need not even be inferred that the Nixon-.

Sampson Agreement is abrogated by the. Act.
This is particularly true as Congress utilized .
the word ‘“notwithstanding”, which it often -
uses to negate a prior act or law.

Secondly, the Act covers the same subject
matter as the agreement and, with respect
to the Presidential wmaterials, is identical.
Both the Act and the Agreement refer to 34
U.S.C. § 2101 for the definition of Presiden-
tial materials. And, like the Agreement, the
Act diffarentiates hetween Presidential ma-
terials and tape recordings. See Appendix
A, secowi introductory paragraph.
101(b) (2) of the Act provides that, “For
purposes of this subsection. the term ‘histor-
ical materials’ has rhe meaning given it by
section 2101 of title 4, United States Code.”

50. House Committee Report; at 7.

51. “Sec. 103(a). The Unired States District
Court ior the District of Columbia shall
have the cxclusive jurisdiction to hear uial-
lenges to the legal or consntunonul validity
of this title or of any regulation issued un-
Jder the authority granted by this title, and
any action or procecding involving the ques-

Seetion -
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category of “Judicial Review’’, provides
for the possibility that “just compensa-
" tion"” may be necessary. However, this
would have to be predicated upon a de-
termination by a court that there exist-
ed personal property rights in the Presi-
dential materials and tape recordings.>?
Otherwise, in the opinion of Congress,
“If the materials are already public
property, the bill is simply an exercise
of the congressional power under Article
IV of the Constitution to-dispose of the
property of the United States
.”, and no -compensation would

be required.53

[15] Second, with -respect to the
question of whether former President
Nixon may rightfully assert any privi-
lege as to the Presidential materials and
tape recordings, the Act is also noncom-
mital. None of the sections of the Act
which provide for access to Presidential
materials and tape recordings include
any determination of this question.
Subsection 102(b) of title I, which pro-
vides for access in “any judicial proceed-

tion of title, ownership, custody,'.possessian.
or control of any tape recording or material
referred to in section 101 or involving pay-

- ment of any just compensation which may be
due in connection therewith. Any such chal-
lenge shall be treated by the court as a mat-
ter requiring immediate consideration and
resolution, and such challenge shall have pri--
ority on the docket of such court over other
cases.” (Emphasis added.) '

52. Sectiou 103 provided that “if any. court of
the United States determines that any provi-
sion of title I of this legislation deprives an
individual of his property without just com-
peusation. then compensation shall be made
to such individual from the Treasury of the
United States.” House Committee Report
at 11 (Analysis of Section 103) Section 103
of 8. 4016, which provided for compensation,
was incorporated in Section”105 of the final
version of the Public Law 93-526. And. as
stated by Congressman John DBrademas, a
sponsor of the Act:

“The amendment also deletes the express
language in the IHouse-passed bhill which
provides that the bill takes no position on
ownership of the material prior to enact-
ment.

The legislation still takes no position on
ownership. However, the Senate felt that
this language was unnecessary because the

SUPPLEMENT

ing” or pursuant to “court subpoena or

other legal process,” recognizes that the

Presidential materials and tape record-
ings may be subject to the “rights, de-
fenses or privileges” which either the
federal government or “any person” may
assert. Clearly, the “either-or” lan-
guage of this subsection demonstrates
_that Congress did not resolve this ques-
tion. " Further, subsection 104(a) of title

I, which requires the Administrator to

establish regulations for public access,
Similarly takes no position on this ques-
tion, for section 104(a)(5) provides that
the Administrator must consider “the
need to protect any party’s opportunity
to assert any legally or constitutionally
based rights or privileges which would
prevent or otherwise limit access to such
recordings and materials.” (Emphasis
added.) Those sections providing for
access for both Mr. Nixon and the feder-
al government likewise do not provide
any indication -whether or not Mr..Nixon
has the righit to assert any privilege to
the Presidential materials and tape
recordings.5t

legislative history in the Senate and
House is clear on this point.”
120 Cong.Rec.. 93rd Cong., 2d -Sess. at H.
11444 (daily ed., Dec. 9, 1974).

63. Ilouse Committee Report, at 7. It is also
notable that in analyzing section 103(a) of
title I of the Act, the committee stated that:
. “Section 103 also provides that the provi-

sions of title I of this legislation shall not
be construed” as making any determination
with respect to any private property right
of title to the recordings or materiais, if
any such right existed before the date of
enactment of title I of this legislation.
The commitree does not intend this leris--
lation to make any decision. determination,
or other rule with respect ro the existence
or extent of any such privnté property
rights. It is the opinion of the committee
that the question of private property
rights with respect to the recordings or
materials should be left for determination
by an appropriate court.” Id.at 11.

See footnote 32, supra. '

54. Subsecction 102:
*(e) Richard M. Nixon, or uny person
whom he may designate in writing shall at
all times have acress to the rape record-
ings and other materials referred to in
section 101 for any purpose which is con-

-
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Thus, it is the opinion of this Court
that while the Presidential Recordings
and Materials' Preservation Act nullifies
the Nixon-Sampson Agreement, the Act
does not resolve the basic questions of
ownership and privilege. It .is therefore -
necessary that the Court determine
whether these questions are present in
an “actual controversy” which requires

resolution.

[16,17] In order to ascertain wheth-

- er there exists an actudl controversy, it

is necessary to examine the nature of
the proceedings. See United States v.
Nixon, 418 U.S. 683, 94 S.Ct. 3090, 3101,
41 L.Ed.2d 1039 (1974). The FOIA
plaintiffs, whose applications for access
‘to the Presidential materials and tape
recordings were administratively denied,
have brought suit under the Freedom of
Information Act and the Administrative
Procedure Act, seeking an injunction to
restrain- the enforcement of the Nixon-
Sampson Agreement and a declaration
that the Agreement is invalid and that
the Presidential materials and tape re-
cordings are government records and not
the personal property of former Presi-
dent Nixon. Clearly, even if there never
had been an agreement, this Court
would have to determine the questions

of ownership and privilege since Mr..

Nixon, who is a defendant and interve-
‘nor in these actions, claims without reli-
ance upon the Nixon-Sampson Agree-
ment, that the Presidential materials

and tape recordings are his personal '

property' and not government records, a
position shared by the government, and
that they arc protected by his assertion
of his-alleged right of “Presidential

sistent with the provisions of this title,
subsequent and subject to the regulations
which- the Administrator ghall issue pursu-
ant to section 103.”
Subsection 103: .

“The Administrator-shall issue at the earli-
est possible date such regulations as may
be necessary to uassure the protection of
the tape recordings and other materials
referred to in section 101 from loss or de-

struction, and to prevent access to such -

recordings and materials by unauthorized
persons. Custody of such recordings and

F.Supp. 107 (1975)

privilege”. The Nixon-Sampson Agree-
ment, therefore, is merely an additional
ground asserted by both Mr. Nixon, a
party in -all these proceedings, and the
government, for preventing' access by
the FOIA plaintiffs. Thus, the fact
that the legislation nullifies the Nixon-
Sampson Agreement does not resolve
what is otherwise a live controversy.

The question thus presented is wheth-
er this Court should at this time decide
the dispute as to ownership and privi-
lege. The government defendants and
Mr. Nixon argue that any -a_djudication
would be premature. They argue that
since.Mr. Nixon has filed a new suit at-
tacking the validity of the Presidential
Recordings and Materials Preservation
Act, this Court should delay decision on
all issues. There are. however, compel-
ling reasons for rejecting this argument.

. [18] There are essentially three con-
tentions asserted by Mr. Nixon and the
government as to why the FOIA plain-
tiffs cannot have access to the Presiden-
tial materials and tape recordings: own-
ership, privilege, and the Nixon-Samp-
son Agreement. The third ground has
been eliminated by statute and, since
Mr. Nixon has not contested this in this
suit, the Coutt must presume that the
Act is valid. Thus. a resolution of the

first and second grounds -would ‘end -

these disputes. However, it is apparent
that if Mr. Nixon were to be successful
in his new suit, the third ground may be
reasserted. While this is possible, there
is no reason for both the pending and
the new suit not to go forward-at the
.same time. See Weinstein v. Williams—
McWilliams Irdustries, Inc., 313 F.Supp.

materials shall be maintained in Washing-
ton. District of Columbia, or its metropol-
itan area. except as may otherwise be nec-
essary to carry out the provisions of this
title.”
Although it might be argued that since sec-
tion 103 only prevents “uuauthorizeq ac-
coss”, thercby allowing the government ac-
¢ess, pursuant 1o subsection 102(d), - _lit'e
any privilege tihat may attach to the mateljl-
als, this Court does not read this.section- in
that manner. However, such a determina-
tion is not necessary in these cases. .
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876 (D.Del.1970).35 Clearly, if Mr. Nix-

on is unsuccessful in the new suit, then

-a ruling in these pending proceedingé
would substantially advance the resolu-
tion of these disputes. If he .is 'suc-
cessful, then the Court can re-address
the issues concerning the Nixon-Samp-
son Agreement, which have already been
briefed and argued.’® '

Furthermore, the issues of ownership
and privilege are basic questions extant
in the controversy between Mr. Nixon,
the government defendants and the Spe-
cial Prosecutor. ‘ i

As discussed below, those disputes re-
quire resolution at this time.5? There-
fore, it is obviously judicious to resolve
these issues in all the pending cases.

[19-21] The defendants argue, how-
ever, by way of a motion to dismiss,
that since the Presidential Recordings
and Materials Preservation Act provides

- for “public access” pursuant to regula-
tions to be promulgated by the Adminis-
trator of General Services,% an adjudi-

§5. There, the district court states that:
“If it is unclear whether the pending suit
involves identical issues and the Court is
unable to say that one suit is superior to
the other in comparative utility, then the
Court might properly allow both suits to
go forward and defer action in the declar-
atory judgment action to see if the coer-
cive suit will settle the controversy be-
tween the parties. If. all the issues are
not settled, the remaining issues could be
dealt with by declaratory relief. For a
full discussion of this subject. see 6A
Moore Federal Practice § 57.08 [6].”

313 F.Supp. at 879 (footnote omitted).

56. Judicial time and economy should not be
abused by tactical fencing.

57. The question of ownership is particularly

significant with respect to Mr. Nixon's
fourth amendment claims. See Section
X{(c¢), infra.

58. Title I, Section 104(a) -provides that:

“The Administrator shall, within ninety
days. after the date of enactment of this ti-
tle, submit to each House of the Congress a
report proposing and explaining regulations
that would provide public access to the tape
recordings and other materials referred to in
section 101. Such regulations shall take into
account the following factors:

SUPPLEMENT

cation of these questions may be unnec-
essary or at least premature. This con-
tention is unacceptable for several rea-
sons. First, Title I, Section 104(d) of
the Act.provides that: “The provisions
of this title shall not in any way affect
the rights, limitations or exemptions ap-
plicable under the Freedom of Informa-
t'ioq Act, 5 U.S.C. § 552 et seq. (sic)”
- Further, in explaining this provision of
the Act, the House Committee Report
states that: “It is the intent of the com-
mittee that this section not apply to liti-
gation now pending in which access to

- the material relating to the Nixon Presi-

dency under the Freedom of Information
Act and title to the materials is in issue.
But, rather, it is intended to apply to ac-
tions filed subsequent to enactment of
this title.” 39 Thus, it is impossible for
this Court to conelude that an adjudica-
tion of the FOIA actions is unnecessary
or premature. "Secondly, as previously
stated, these regulations do not resolve
the basic questions of ownership and
privilege and they are drawn in such a

(1) the need to provide the public with the
full truth, at the earliest reasonable date, of
the abuses of governmental power popularly
identified under the generic term “Water-
gate” :

(2) the necd to make such recordings and
materials available for use in judicial pro-

ceedings ; .
(3) the need to prevent general acvess, ex-
cept in accordance with appropriate proce-

dures established for use in judicial proceed-
ings, to information relating to the Nation's
security ; '

(4) the need to protect every individual's:
right to a fair and impartial trial

(5) the nced to protect any party’s oppor-
tunity to assert any legally ur ronstitution-
ally based right or privilege which would
prevent or otherwise limit acvess to such re-
cordings and materials ;

(6) the need to provide public access to
those materials which have general historical
significance, and which are not likely to be
related to the nced described in paragraph-

(1); and

(7) the need to give to Richard M. Nixon,
or his heirs, for his sob; cusiody and ase
tape recordings and other materials which
are not likely to be related to the ueed de-
scribed in paragraph (1) and are not other-

wise of general historical significance.”

59. House Committee Report, at 7.

- e or ne—— s —— .
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way that these same questions wil_l‘ prob-
ably arise.®® This Court will not require
the FOIA plaintiffs to abandon their
present actions on the mere . possibility
that they may be able to obtain access
under the new regulations. It is a gen-

- eral principle that where wrongful con-

duct has occurred, the mere possibility
that it will not re-occur, especially when
it is only the statement of the defendant
that it will not, is not sufficient to moot
the claim for relief. See United States
v. Concentrated Phosphate Export Ass’n,
393 U.S. 199, 89 S.Ct. 361, 21 L.Ed.2d
344 (1968). This principle is particu-
larly applicable in the instant proceed-
ings, where the FOIA plaintiffs, having
been.denied access, seek a statutory in-
junction to “enjoin the agency from
withholding ageney records and to order
the production of agency records im-
properly withheld”.60 The mere allega-
tion by the defendants that access may
be possible under the regulations yet to
be promulgated is not enough, particu-
larly when the criteria upon which the
regulations are to be drawn negates the
assertion that the wrongful conduct will
not re-occur.6t Third, it must be recog-
nized that while the FOIA: plaintiffs
have sought access to the materials, they
also seek a declaratory judgment. 1t is,
therefore, within the discretion of this
Court, considering the public interest
and the purpose of the statute, to decide
whether a declaration should issue at
this time. See Public Affairs Ass'n V.
Rickover, 369 U.S. 111, 82 S.Ct. 580, 7
L.Ed.2d 604 (1962). Itis the opinion of

this Court that, given the express inten-.

tion of Congress that the Presidential
Recordings and Materials Preservation
Act, insofar as it provides for a new av-
enue ‘of access, shall not interfere with
these pending cases, it is appropriate to
consider the claims of the FOIA plain-
tiffs and, if they prevail, issue a declar-

atory judgment.

60. See-footnote 58, supra.
61. 5U.S.C. §552(d) (3).

62. See footnote 58, supra.
" 389 F.Supp.—9

[22] A similar examination of Nixon
v. Sampson et al.,’reveals that while the
Presidential Recordings and Materials
ijeservation Act has an obvious impact
upon the justiciability of those claims
for relief which rely upon the Nixon-
Sampson Agreement, there does remain

a dispute that is- presently cognizable. -

Mr. Nixon, as plaintiff in C.A. 74-1518,
seeks not only a writ of mandamus, un-
der 28 U.S.C. § 1361; to compel defend-

ant Arthur F. Sampson to comply with '

the provisions of the Presidential Li-
braries Act, 44 U.S.C. § 2108(c), and
thereby- effectuate the Nixon-Sampson
Agreement, but also seeks an injunction
in the nature of specific performance to
compel the defendants to comply with
the terms and conditions of the agree-
ment so as to protect his alleged consti-
tutional rights, particularly his alleged
right of “Preaidential privilege”. Since
this Court has determined that the Pres-
identidl Recordings and Materials Pres-
ervation Act nullifies the Nixon-Samp-
son Agreement, there can be no justicia-
ble controversy which would permit a
decision on the issue of whether, under
the Presidential Libraries Act, defend-
ant Sampson owes a specific statutory
duty to Mr. Nixon to effectuate the Nix-
on-Sampson Agreement which would not
necessitate the exercise of official dis-
cretion. Such a determination would, of
course, have required this Court to as-

certain the validity of the agreement: for-

it is axiomatic that a writ of mandamus
will not issue to compel a government
official to do an illegal act.%3 Plaintiff
‘Nixon’s request for injunctive relief,
however, remains partially justiciable.

[28,24] To the extent that Mr. Nix-
on seeks injunctive relief to compel the
-defendants, in their official capacity, to
comply with the Nixon-Sampson Agree-
ment, the action is barred by sovereign
immunity. See Larson v. Domestic and
Foreign Commerce Corp., 337 U.S. 682,

63. This is the standard issue raised upon a
request for a writ of mandamus. See, €. g.
Feliciano v. Laird, 426 F.2d 424 (24 Cir.

. 1970). :
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69 S.Ct. 1457, 93 L.Ed. 1628 (1949).
And to the extent that Mr. Nixon seeks
injunctive relief to prevent certain of
the defendants from interfering with
the agreement, the action is, for the
same reasons as those applicable to the
action for a writ of mandamus, not jus-
ticiable.. To the extent, however, that
Mr. Nixon seeks injunctive relief to pre-
vent the defendants from infringing
upon his _alleged constitutional rights,
_the action is maintaingble and this
Court has jurisdiction to make that de-
termination. See Bell v. Hood, 327 U.S.

-678, 682, 66 S.Ct. 773, 90 L.Ed. 939 .

(1946). ‘But, the conduct sought to be
" enjoined must be beyond that which is
sanctioned by the Presidential Record-
ings” and Materials Preservation Act.
For, otherwise, the claim would not be
that the defendants were acting unlaw-
fully, but that the Act is unconstitu-
tional. Notably, Mr. Nixon has not
amended his pleadings in this proceed-
ing to include such a challenge; rather,

he has filed a new suit for declaratory -

and injunctive relief.84 While it would
appear that the Courts should therefore
grant the defendants’ motion to dismiss
the complaint, the Court will not do so
since it is apparent that if Mr. Nixon is
successful in that suit, his present
claims for relief would be cognizable.
See Weinstein v. Williams-McWilliams
Industries, Inc., supre. The Court will
instead stay the proceedings with re-
- spect to those claims which are based
upon the Nixon-Sampson Agreement
pending a decision in the new suit.s3
However, the Court will decide the issue
of infringement with respect to the
FOIA plaintiffs’ requests under the
FOIA, and with respect to the Novem-

64. C.A.No. 74-1582.

65. The Court will issue an order of even
date of this opinion.

66. - Mr. Nixon argues, however, that the Nix-
on-Sampson  ‘Agreement, if euioreeaile,
_ would serve as a bar fo access by the Spe-
cial Prosecutor. Thusx he contends that, like
the FOIA cases. this controversy should not
be resolved until the new action in which he

— ,

ber 9th Agreement, which remain justi- .

ciable. ]

'The controversy concerning the al-
leged infringement of Mr. Nixon’s
rights exists apart from both the Nix-
on-Sampson Agreement and the Presi-
dential Recordings and Materials Pres-
ervation Act. Mr. Nixon seeks-to enjoin
the defendants, particularly Mr. Philip
W. Buchen, counsel to President Ford,

from permitting the Special Prosecutor

to have access to the materials. He
claims that this is not only a violation of
his alleged *“right and duty to protect
the constitutionally-based privilege of
confidentiality” of the Presidential ma-
terials and tape recordings, but also his
fourth amendment rights to be free
from unreasonable searches and seizures
and privacy. -
Furthermore, President Ford, on No-
vember 9, 1974, entered 'into an agree-
ment with the Office of the Special
Prosecutor whereby the Special Prosecu-
tor would be permitted to have access
for the purpose of accommodating the
needs of the Special Prosecutor with re-
spect to “ongoing criminal investigations
and prosecutions within the Special
Prosecutor’s jurisdiction.” Appendix B,
Intro. . And, the Special Prosecutor,
who is an intervenor-defendant in C.A.
74-1518, has counterclaimed for a decla-

.ration of the validity and enforceability

of the November 9th Agreement, as well
as having moved for summary judgment
in C.A. 74-1518. This controversy does
not depend upon the enforceability of

the Nixon-Sampson Agreement$ but -

rather upon the basic questions of own-
ership and privilege raised by the FOIA
plaintiffs’ cases. Moreover, as previous-
ly noted, Mr. Nixon does not rely upon

Recordings and
resolved.

contests the Presidential
Materials Preservation Act is
This is not .persuasive, however, since the
question here is not whether- the Nixon-
Sampson Agreement is valid, but whethir it
was within rhe discretion of the Admi rh-
tor 1o delay the enforesinent of the agres-
ment iu the interesrs of the Special Prosecu-
tor. TlLe Court finds that it was, as ihe
* time of enforcement of the ugrcement was dis-
cretionary.

[pre—
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the Nixon-Sampson Agreement to estab-
lish his claim of ownership or his right
to assert a privilege, which are neces-
sary if he is to prevail in this controver-

- sy. - Thus, these questions are squarely

before the Court.

Moreover, the Presidential Recordings
and Materials Preservation Act does not
resolve this controversy. Although Sec-
tion 102(b) of the Act .provides that:
“Any request by the Office of Water-
gate Special Prosecution Force, whether
by Court subpoena or other lawful proc-
ess, for access to such recordings or ma-
terials shall at all times have priority
over any other request for such record-
ings or materials,” this section can only

‘be construed to afford the Special Prose-

cutor “priority” of access, not the right
of access. Nor can section 102(d) which
provides for access for “lawful govern-
ment use” be construed as a-limitation
or expansion of these rights. Thus, the
questions of ownership and privilege un-
der the Nixon suit and the Special Pros-
ecutor’s counterclaim are justiciable.

.Furthermore, they require immediate

resolution.

Having determined that the questions
of ownership and privilege are raised in
a live controversy, the Court will resolve
these questions. Prior to reaching the
merits, however, it'is necessary to deter-
mine whether the motions for summary
judgment and partial summary .judg-
ment meet the requirements of Rule 56
of the Federal Rules of Civil Procedure.

VII. .RULE 56

Having determined that the questions
relating to ‘the Nixon-Sampson Agree-
ment are not at this time justiciable, it
‘is left to determine whether there are
genuine issues of material fact with re~
spect to the claims relating to owner-
ship, privilege and the fourth amend-
ment. Rule 56, Federal Rules of Civil
Procedure. As to the issues of privilege
and the fourih zmendment, the moving
parties are clearly entitled to a judg-
ment as a matter-of law. With respect

to the question of ownership, however,
Mr. Nixon contends that there are genu-
ine issues of material fact which cannot

“be resolved on a motion for summary

judgment.

The former President claims that the
evidence is not conclusive as to the prac-
tices of other former Presidents. How-
ever, the practices of former Presidents
are not adjudicative facts.®? Neither
are they material to a resolution of the
legal issues involved in this case.

Nevertheless, the parties have submit-

ted voluminous briefs and appendices in "

which the practices of many, if not all,
of the past Presidents are set forth.
What Mr. Nixon really contests, then,
are the assumptions drawn by the other
parties based upon the information
therein. The Court, however, will not
rely upon any of these disputed “as-
sumptions”, and will make its determi-
nation of the issues on motions for sum-
mary judgment and partial summary
judgment based solely upon facts which
are not in dispute.

[25] There is no dispute as to the
nature of the *Presidential materials
and tape-recorded conversations.” Mr.
Nixon has admitted that these materials
and tape-recorded conversations weré
generated. or retained by himself and
others on his behalf during his tenure in
office,.and that they contain documents,
papers, tapes and other materials, all of
which relate to the official business of
the government of the United States,
and many of which relate directly to the
conduct of the Office of the President.
Thus, the question presented is purely a
question of law. The FOIA plaintiffs
seek a declaration that these materials
and tapes belong to the government and

may not be barred from public access

under the FOIA. Mr. Nixon and the
government contest this claim, arguing
that since Mr. Nixon owns the “Presi-
dential materials and tape recordings”,
they c¢annot be considered “records”
within the meaning of the FOIA. In
this position the government.concurs,

67. Boe Schick v. Reed, 410 U.8. 256, 85 S.Ct. 379, 42 L.Ed.2d 430 (1874). -



132 =

and adds that the materials cannot be
obtained under the FOIA because the
White House is not an “agency’” within
the meaning of the FOIA and, there-
fore, these materials are not “records”
within the meaning of the Act.

Before turning to the merits, it is

necessary to set forth with more partic- -

ularity the nature of the “Presidential
_materials and tape-recorded conversa-
tions”, which are.estimated to comprise
42 million items. Based upon the plead-
ings,®® the hearings,®® and the submis-
sion by the -government,’® the Court
finds that the *“Presidential materials
and- tape recordings” are comprised of
the following categories:
1) Materials and tape-recorded con-
versations of the Office of the Presi-
dent, generated or retained by the
former President or by others on his

) _behalf, relating to the performance of

.68. See e.. g., Answer of intervenor-defendant

Richard M. Nixon. C.A. 74-15333: Plaintiff
Nixon’s Motion for Preliminary Injunction
and Amended Motion for Preliminary Injunc-
tion of October 29, 1974 in C.A. No. T+
1518. N

It is admitted by all parties that the mate- .
rials and tape-recorded conversations also
contained purely private matters. = The
FOIA plaintiffs have stated on the record
that they do unot seek access to these mate-
rials or conversations.

69. At the hearings on the motions for pre-
liminary injunctions evidence was introduced
by way of testimony and depositions . is to
the nature of the “Presidential materials

and tapes”. (hereinafter, TR. or by refer- .

ence to a particular deposition. see footnotes
7-15, supra.). .

70. In order to ascertain with more specificity
the nature of the 42 million items in ques-
tion, the Court- ordered the government fto
submit indices and descriptions of the -mate-
rials and tapes. in accordance with estab-

" lished procedures in such cases. See,
Vaughn v. Rosen, 157 U.S.App.D.C. 340, 484

- F.2d 820 (1973). _This submission was filed
on November 14, 1974 (hereinafter, *"Gov-
ernment Submission”.)

71. Examples of materials and tape-recorded

conversations falling into this first category
are: 888 original tape recordings and ap-
proximately 60-75 .copies of conversations in
the White House Oval Office and in the Ex-
ecutive Office Building (Government's Sub-

_munications  between  the former

“which fall within the function of

389 FEDERAL SUPPLEMENT

the constitutional powers and dulies
of the Office of the President. These
_communications include all the White
House Central Files and all the- White
House Special Files, as well as many
materials and tape-recorded conversa-
tions which were never in these files.
These communications include memo-
randa, documents, and papers of the
former President, the White House
Staff and aides, and they include clas-
sified papers and documents relating
.to the national defense, and other
ongoing interests of the. govermﬁent."

2) -Materials of the Ezecutive agen-
cies and departments relating to the
business of government. These mate-
-rials include documents, papers and
communications of the Executive
agencies and departments, as well as
documents, papers, and communica-
. tions sent from and betweén the vari-

mission, document entitled “Materials ITeld
in Safe Zone 128 and Room 429 EOB™ :

* *‘memoranda to rthe President for hix inior-

mation. review. and decisinn including pro-
posed Presidential decisions and insirue-
tions” (Government Submission. document
entitled “Categories of Nixon Administration
Materials Held by National Security Coun-
¢il”) ; “memoranda of conversations between
the former I’resident and foreign Heads of
Government/State and other foreign digni-
taries including. but not limited to, Foreiun.
Ministers and other Cabinet Officers. Am-
bassadors. and Special Emissaries”
“records of appointments and megtings with

. U. S. Cabinet - officers and other officiais

pertaining to national security matzers’ {(id.};
“lefenseé-related papers ussociated with de-

plovment of forces, budget, research and de- |

velopment, and organization/commund struc-
ture” (id.); “telegrams originating iu rlc
White House dispatched to foreiym govorn-
ments, U. S. ambassadors and force com-
mandefs relating to foreign policy and ua-
tional security decisions™ (id.) ; “sensitive iu-
coming cable traffic associated with nigotin-
tions, plans, evaluations and the impact of
decisions taken on national security” (id.}:
and records embodying ‘‘thousands of cum-
orezidont
anid his aides and jreiating] 1o rovies voaver-
ing the enormous range of responsii jos

dency” (plaintiff Nixon's Amended Motien
for Preliminary Imjunction. No. T4+10i3, p.
4., filed on October 29, 1974).

(id.} ;|
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ous Executive agencies and depart-
ments.*?:
3) Materials and Communications in
_and out of the White House files re-
lating solely to the private lives and -
activities of the former President, his
family, and all other persons taking
part or described n said_mateﬁals
and communications.’ S
‘Because none of the above facts are
disputed by any of the parties, and be-
cause the above facts are the only facts
necessary to a thorough consideration of

the legal issues relevant herein, this _

Court holds that a summary judgment
under Rule 56, Fed.Rules of Civ.Proc. is
appropriate under the circumstances.
With this issue, and all procedural is-
sues, now decided, the Court turns to the
merits of this case and the first sub-
stantive question, that of “ownership”.

VIII. OWNERSHIP

POINT ONE: THE CLAIM OF
OWNERSHIP OF FORMER PRESI-
DENT NIXON TO THE “PRESI-
DENTIAL MATERIALS  AND
TAPE-RECORDED CONVERSA-

72. Examples of materials falling into this
second category are: logs, diaries, and cal-
endars of members of the Exccutive Branch
which illustrate the organization, functions,
procedures, operations, and other activities
of the Executive Branch (Anderson Ex.-2 at
736. 778: Ex. 4 at 515, 521, 560) : the files
of the Chairman and of the members of the
Council of Economic Advisors (Government’s
Submission, document entitled “Description
of Presidential Materials of the Nixon Ad-
ministration Sent to the National Archives
Building by ‘the Office of Presidential Ia-
pers”).: . various tocuments relating to task
force studies on such matters as rural devel-
opment, the mentally handicapped, prisoner
rehabilitation, air pollution, science policy,
low income housing, urban renewal. higher
education, business taxation, oceanography,
and ceonomic growth (Governments’ Submis-
sion. memorandum dated March 7. 1973,
from William F. Matthews, White House
Chief of Files): memoranda to Dr. Henry
Kissinger from the State Department (tiov-
ernment’s Submission, memorandum - dutol
Jannary 12, 1972, from William F. Mat-
thews: Nesbitt Testimony at 76-77): vir-
tnally all of the files of at least the three
agencies with responsibility for vast arcas of

 ~ tines, mail from children and adults. get-

TIONS” OF THE NIXON ADMINIS-
TRATION IS CONTRARY TO THE
GENERAL PRINCIPLE - OF LAW
THAT THAT WHICH IS GENER-
ATED OR KEPT IN THE ADMIN-
ISTRATION AND PERFORMANCE
OF THE POWERS AND DUTIES
OF A.PUBLIC OFFICE BELONG TO
THE GOVERNMENT. . .
[26,27] It is a general principle of
law that that which is generated, creat-
ed, produced or kept by a public official

in the administration and performance

of the powers and duties of a public of-
fice belongs to the government and may
not 'be considered the private property
of the official. United States -v. First
Trust Co. of St. Paul, 251 F.2d 686, 688
(8th Cir. 1958), aff’g First Trust Co. of
St. Paul v. Minnesota Historical Soc.,
146 F.Supp. 652 (D.Minn.1956), wherein .

the Court of Appeals set forth the well- - -

settled principle that:
“[Rlecords. of a government officer
executed in the discharge of his offi-
cial duties are public docu-
ments and ownership is in the United
States.” '

government policy and action—the Domestic
Council. the Council of Economic Advisors:
the Council of International Economic Policy
(Nesbitt Dep. Tr. at 13, 20-21; Govern-
ment's -Submission, document entitled “De-
seription of Presidential Materials of the
Nixon Administration Sent to the National
Archives Building by the Office of Presiden-
tial Papers”).

73. Examples of materials and communica-
_tions falling into this third category are:
personal gifts to the former First Family
(Giovernment’s Submission, document entitled
“Description of DPresidential Materials of the
Nixon- Administration Sent to the National
Archives Building by the Office of Presiden-
tial Papers™); birthday cards, anniversary
cards. wedding invitations, Christmas eards,
Easter caris. Thanksgiving cards, Valen-
well-
cards and letters of sympathy and encour-
agement with regard to Watergate. and doc-
aments  labellai ns 3Mrs. Nixow's wRocial
Files” (Governmen:'s Sobmission,
da For the Record from William T. Mat-
thews. dated July 23. 1970 through Novem-
ber 14, 1973). . :

Mesnoran- C
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251 F.2d at 688."% Cf. White v. United

States, 164 U.S. 100. 103, 17 S.Ct. 38, 41 .

L.Ed. 365 (1896); Wilson v. United
States, 221 U.S. 361, 380, 31 S.Ct. 538,
55 L.Ed. 771 (1912). See also United
States v. Chadwick, 76 F.Supp. 919 (N.
D.Ala.1948) : .

“[t]he notes, memoranda, state-
ments and other material made and
taken by [a public official] in the
course of said employment, were and
are, the property of the Government.”

76 F.Supp. at 923. In Chadwick, the
district court in fact ordered the. return
of the “notes, memoranda, statements
and other material” which were taken
" by the public officer when he left office.

This principle has also been followed
by the states. In Coleman v. Common- '
wealth, 25 Grattan (66 Va.) 865 (1874),
the Virginia Supreme Court of Appeals
held. that:

' “whenever a written record of . the
transactions of a public officer in his
office, is a convenient and appropriate
mode of discharging the duties of his
office, it is not only his right but his
duty to keep that memorial, whether
expressly required so to do or not;
and when kept it becomes a public
document—a public record belonging
to the office and not the officer; it is
the property of the state and not of
the citizen,; and is no sense a private
memorandum.”

25 Grattan (66 Va.) at 881 (emphasis
added). See. also Robison v. Fishback,
© 175 Ind. 132, 93 N.E. 666 (1911); Peo-
ple v. Peck, 138 N.Y. 386, 34 N.E. 347
(1893). In Peck, the court held that in-
formation given to a public official and

74. The United States argued in irts brief to
the Eighth Circuit Court of Appeals thar:
“The right of a government (state or Fed-
eral) to written records of its employees
produced in the performance of their official
duties has becn uniformly recognized by the
decided cases. The doctrine adopted by rhe
‘decisions is one rhat ix, in larze part, so
self-evident that there has been relatively
little litigation in this area This
extension of normal
principles governing a master-servant reia-
tionship. The peculiar status of public em-
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related to the administration of that of-
fice gave rise to an implied duty to pre-
serve the information for the office and
then the public. 138 N.Y. at 395, 34 N.
E. at 355. Moreover, the court in Peck
opined that the fact that the official was
not required to keep the information
was not determinative. Id., Sée also,
Sandy White, supra, 164 U.S. at 103, 17
S.Ct. 38.

This principle has also found expres-
sion in cases involving the question of
whether a document or other material
generated by a public official is outside
the scope of his duties and therefore
susceptible to copyright. - The most
well-recognized case in this area is that
of Public Affairs Associates, Inc. v.
_Rickover, 109 U.S.App.D.C. 128, 284 F.
2d 262 (1960), rev'd and rem’d 369 U.S.
111, 82 S.Ct. 580, 7 L.Ed.2d 604 (1962),
on remand, 268 F.Supp. 444 (D.D.C.

-1967). The case concerned an action by
a publisher for a declaratory judgment
as to its right to publish certain uncopy-
righted speeches given by Vice Admiral
Hyman G. Rickover, who had refused to.
allow the speeches to be published,
claiming that he owned the speeches and
that they were protected by a secured
copyright. 284 F.2d at 264-265. The
publisher argued that the speeches “re-
sulted from [Rickover’s] official respon-
sibilities” and, therefore, were the prop-
erty of the government. Thus, a copy-
right would be contrary to 17 U.S.C. § 8,
which provides, “No copyright shall sub-
sist in * * * any publication of the
'United States Government.” 284 F.2d
at 267-268 (footnote omitted). The Su-
‘preme Court, reversing and remanding

ployment and the need for records bearing
on the carryving oyt of governmentally iii-
rected and financed tasks intensi-
fies the need' for applicability where govern-
mental employees and governmental records
are involved In fact, we have heon

unable ta find any ease, nor hias one heon
cited, in which the records of a public em-
ployvee produced in the discharge of his pub-

lic «uties have been.hcld to be private prop-
erty.” Trief for the (inited States at 37-39
(footnores omitted).

. Ct. at 582.%5
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due to insufficiency of the record, set
forth the test for determining whether

. the speeches_ belonged to the govern-

ment. 369 U.S. at 113-114, 82 S.Ct. 580.
The determination was to be made by
ascertaining whether the speeches were

“prepared “in relation to the Vice Admi-

ral’s official duties,” after careful exam-
ination of the “nature and scope” of the
duties of the office. Id. at 113, 82 S.
On remand, the district
court, finding that the use- of govern-

ment.duplicating machinery, government

paper, and the services of a government
secretary not determinative, held that
the speeches were not ‘“‘written and de-
livered as a part of Admiral Rickover’s
official duties” and, therefore, were sus-
ceptible -to copyright. 268 F.Supp. at
456.

In the instant matter, former Presi-
dent Nixon contends that this principle
is inapplicable to “Presidential materials
and tapes” of the Nixon administration,

" although he admits that these materials

and tape-recorded conversations relate to
the conduct of the Office of the Presi-
dent. He argues that the nature of the
Office of the President permits an as-
sertion of private ownership, and there-
fore enables him to prevent access to
these materials and tapes by any person
without his authorization. In support
of this contention, he points to the fact
that the President is a ‘“constitu-
tionally-elected” officer, and therefore
he cannot be held to the principle that
that which is generated or kept in the
administration and performance of a
public office belongs to the government.

POINT TWO: FORMER PRESI-
DENT NIXON’S ASSERTION OF
OWNERSHIP OF THE DOCU-
MENTS, PAPERS, TAPES AND
OTHER MATERIALS GENERATED

75. Sec Scherr v. Universal Mateh Corp., 417
Fod 407 (2 Cir, 1969) 1 aff'g 297 F.Xupn.
i07 (S.D.NLYL 36T note, Piraey i Jiigh
['laces—-Ciovernment Publications and Cony-
right Law, 24 Geo.Wash.L.Rev. 423 (1956).

76. The principle that that which is done for
the public by a public official belongs to the
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OR RETAINED BY HIMSELF OR
OTHERS ON HIS BEHALF IN THE
PERFORMANCE OF HIS DUTIES
AS THE PRESIDENT OF THE
UNITED STATES IS 'CONTRARY
TO THE NATURE OF THE OFFICE
OF THE PRESIDENT AND THE
CONSTITUTION.

. [28] In order to sustain the asser-
tion that former President Nixon per-
sonall'y owns the documents, papers.
tapes and other materials generated or
retained by himself or others in the per-
formance of his duties as the President
of the United States, it must be found
that an individual President is distin-
guishable from other public servants.’® |
Such a conclusion, however, is untenable
as it is refuted by the Constitution and
the very concept of the Office of the
President. -

[29-31] Art. II, Sec. I, cl. 1 of the
Constitution provides that: “The ex-
clusive Power shall be vested in a Presi-
dent of the United States of America.

-He shall hold his Office during the

Term of four Years, and, together with
the Vice President, chosen for the same
Term, be elected, as follows . . . e
And, Sec. I, cl. 5 further provides that:

“In Case of the Removal of the Presi-
dent from Office, or of his Death; -
Resignation, or Inability to discharge
the Powers and Duties of the said Of-
fice, the same shall devolve on the
Vice President. and the Congress may
by Law provide for the Case of Re-
moval, Death, Resignation or Inal?ili-
ty, both of the President or Vice Pres-
ident, declaring what Officer shall
then act as President, and such Offi-
cer shall act accordingly, until the
Disability be removed, or a President
shall be elected.”

government in essence expresses the notion
thar that which is done on behalf of the =ov-
areign helongs o the sovereign, which in our
svstem of govurnment is the public. Thus.
the assertion of former President .\'i.\'ql_x
may well be said 1o be a claim that while in

- office he was in fact the sovereign, or at
least the embodiment thereof.
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These sections of Article II compel only
one conclusion: the powers and duties
of the executive inure to the Office and
not to any individual office-holder;- for
the President, although elected to the
highest office in the Nation, is but a
transient holder of- the public trust.
Even though a President while in office
may exercise specific and enumerated
powers, Youngstown Slieet & Tube Co.
et al., v. Sawyer, 343 U.S. 579, 72 S.Ct.
863, 96 L.Ed. 1153 (1952), he is never-
theless a servant of the people. The

President is elected by the people (ATt.

II; Sec 1, cl. 1), to execute the laws made
by the people (Art. II, Sec. 1, cl. 7), and
may be removed by the people (Art. 11,
Sec. IV): and, as recently articulated by
the United States Court of Appeals for
the District of Columbia:

“Though the President is elected by a -

nationwide ballot, and is often said to
represent all the people, he does not
embody the nation’s sovereignty. He
“is not above tke law’s commands
.. Sovereignty . remains at all
times with the people . )

Former President Nixon's claim of own-
ership is therefore repugnant -to .the
very nature of ‘the Office of the Presi-
dent. '

It is important to remember that the
original Articles of Confederation did
not include a chief executive, and that
there was a great reluctancy in formu-
lating the Constitution to include such
an Office because of the fear that it
would lead-to a monarchial rather than a
republican, form of government. The
framers of the Constitution, however,
were successful in establishing such an
Office by convincing the people that a
President was necessary for the proper
admini§tration of the government and
that he would be in the nature of a chief
magistrate and not a monarch.?® James

77. Nixon v. Sirica. 159 U.S.App.D.C. 5S. 487
F.2d 700, 711 (1973) (footnotes omitted)
(emphasis added). : .

Madison argued in The Federalist No.

. 69 that: -

“The President of the United States
would be an Officer elected by the
people for ‘four years, the King of
Great Britain is a perpetual and he-
reditary prince. What an-
swer shall we give to those who would
persuade us that things so unlike re-
semble each other? The same that
ought to be given to those who tell us
that a government, the whole power of
which would be in the hands-of the
elective and periodical servants of the
people, is an aristocracy, a monarchy,
and a despotism.”??
Thus, as the Supreme Court has cau-
tioned, “it would be altogether unsafe to
reason from any supposed resemblance
between [the President and a monarch]
where the rights and powers of the exec-
utive are brought into question.” Flem-
ing v. Page, 50 U.S. (9 How.) 603, 618,

13 L.Ed. 276 (1850). Rather, the Presi- .

dent is a “creature of the Law.” See
United States v. Lee, 106 U.S. 196, 220,
1 S.Ct. 240, 27 L.Ed. 171 (1882). And,
in order to preserve the freedom of the
people, the President is bound by -the
law. See Youngstown Sheet & Tube
Co., supre 343 U.S. at 655, 72 S.Ct. 863.
Therefore, to uphold former President
Nixon’s claim of ownership would be to
place him ‘above the law as well as recog-
nize that he may assert a right to the
products of the office, which would be to
compare him to a monarch. This the

_ Court cannot do.

[32] Further, not only must former
President Nixon’s claim of ownership be
rejected as contrary to the nature of the
office, but also because it is expressly
negated by the Constitution itself. Art.
II, Sec. 1, cl. 6, generally known as the
Emoluments Clause, provides that:
“The President shall, at stated Times,
receive for his Services, a Compensation,

78. See The Federalist (Ford ed. 1808) Nus.
69, 70 (hereinafter, The Federalist).

79. The Federalist. No. 69 at. 465.

N

e .,
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. which shall neither be increased nor di-
_ minished during the Period for which he-

shail have been elected, and he shall not
receive within that Period any other

Emolument from the United States, or -

any of them.” Since the materials in
question are directly related to the per-
formance of the Office of the President
and are of incalculable value, it would be
contradictory to and a.violation 'qf, -the
Emoluments clause for a President to be
given or to be permitted to assert a per-
sonal right to such materials.

Moreover, it was the intent of the
framers of the Constitution to prevent
the Office of the President from being a
position of both power and - profit.
While they recognized that they could
not divest the office of power, they
sought to prevent the corruption of the

- office by removing profit. They feared

that if the office offered both power and
profit, the persons who sought the office

would “not be the wise and moderate,

the lovers of peace and goéd order, the
men fittest for trust.”” 1 Farrand, The
Records of the Federal Convention of
1787, at 82 (as recorded by Madison)
(rev. ed. 1937).80 '

Mr. Nixon, however, argues that this
Court mist sustain his claim of owner-
ship in order to preserve the “constitu-
tional independence” of the Office of the

President.

POINT THREE: THE INHERENT
CONTINUITY OF THE OFFICE OF
THE PRESIDENT NEGATES A

80. Former DPresident Nixon argues, however,
that this is not un emolument because his
right of ownership does not come into exis-
tence until he leaves office and. therefore,
there could be no emolument as the Emolu-
ments Clause by its terms applies only to a
President’s term of office. Even if this

 were true, them his claim of ownership
would be a direct violation of Art. IV, Sec.
II1, cl. 2 of the Constitution, which provides
that only the Congress can dispose of prop-
erty helonging to the United States. For if
his claim of ownersiip does not come into
existence until he leaves office, then it can

only be concluded that while he is in office

the documents, papers, tapes and other ma-
terials were goverument property. -
389 F.Supp.—9V2
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CLAIM BY FORMER PRESIDENT
NIXON THAT THE INDEPEND-
ENCE OF THE OFFICE REQUIRES
‘THAT HIS ASSERTION OF OWN- ~
ERSHIP BE SUSTAINED.

[33] Former President Nixon con-
tends that in-order to preserve the inde-
pendence of the Office of the President,
the Court must uphold his claim of own-
ership to the documents, papers, tapes
and other materials .generated or re-

‘tained by himself and others on his be-

half in the performance of his duties as
President of the United States. While
this assertion is actually an outgrowth of
his argument that he has a personal
“Presidential privilege” which attaches -
to the documénts, papers, tapes and oth-
er materials which contain confidential
communications between himself and his
aides, his broad assertion of ownership
to approximately 42 million items of ma-

" terials must be rejected because it would

undermine the continuity of the Office
of the President.

As previously set forth, Art. IT, Sec. I,
cl. 1 of the Constitution provides -that

" there be regular changes in the individu-
als who hold the Office of the President. -

and Sec. I, cl. 5, which provides for the
procedure of who shall hold the Office
upon the death, resignation, or other in-
ability of the incumbent, recognizes that.
there may be unforeseen and irregular
changes.in the individual who holds the
Office of the President8!  These
changes may be from year to year, or -
even from day to day. And, since the

81. Clearly. the various sections of Article 1I
make ir irrefurnble that no individual Presi-
dent has a “right” to hold the Office in per-
petuity ; farthermore. the 29nd amendment
limits each individual to two terms in Office.
Even if this were not the law. the fact that
.a President may not be reelected would
mandate such n couclusion. :

This proposition is supported by the rejec-
tion of any analogy between the Office of
the President and a monarchy. See font-
notes and accompanving text. In this centu-
ry aione there have been several changes in

the -individual presidents other than by «lec-

tion. Calvin Coolidge became the 30th Pres-
ident upon .the death of Warren G. Harding
on August 2, 1923. Harry S. Truman be-
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successor is charged with exercising the
executive power, it is essential that he
have for this purpose the documents, pa-
pers, tapes and other materials generat-
ed and retained by his predecessor-in
the exercise of the Article I powers and
duties of the Presidency. To sanction
the contrary result would undermine the
notion of continuity of ‘the Office of the
President, and the goverﬁment_ as a
whole.82

The President of the Umted States is
charged with significant powers and du-
ties in the formulation and effectuation
of the nation’s foreign and domestic
pohcxes 83 He is also charged by the
Oath of Office with executing the Office
of the President and preserving, protect-
ing and defending the Constitution of
the United States, U.S.Const. Art. II,
Sec. I, cl. 7, and by Sec. II, cl. 3, with

came the 33rd President upon the death of

Franklin D. Roosevelt on April 12, 1945. °

Lyndon B. Johmson became -the 36th Presi-
dent upon the death of John F. Kennedy on
November 22, 1063. And. Richard M. Nixon
(plaintiff, defendant and intervemor in these
consolidated cases), who resigned from of-
fice on August 9. 1974, has been succeeded
by Gerald R. Ford, now the 38th President
of the United States. Congressional Direc-
tory 93rd Cong., 24 Sess. 412 (1974).

82. See H. .. A. Hart, The Concept of Law
(Oxford U.Press 1972). The mnotion of
continuity is a primary premise of our legal
gystem and it is this notion which differen-
tintes the constitutional system from the
monarchial system of government.

83. Art. II. Sec. II of the Constitution pro-
vides that the Chief Executive shall be the
.Commander in Chief and shall conduct the
war powers of the Nation: <hall "have the
power to make treaties. with the advice and

. consent of Congress. and to conduct tlie na-

tion’s foreign affairs: and shall have the
power and duty to formulate and recommend
to Congress domestic policies and programs.

84. See E. Hargrove. Power of the Modern
Presidency, 80-81 (1974). .

85. By several Congressional Reorganization
Acts, the Office of the Executive has contin-
ually expamded. In 1939, various ngencies
were incorporated ‘within the Office of the
Executive (5 U.S.C. § 133 et seq.); and to-
day there are 14 “offices” with staffs in the
Executive Office of the President which deal
with matters formerly handled by the De-

the duty to “take care that the laws be
faithfully executed.” In order to carry
out these responsibilities, the Office of
the President must seek and obtain in-
formation and advice from the “offices”,
“counsels”, and “departments” of the
Executive Branch.

[34] Although the Office of the
President consisted originally of only a

few aides, it has continuously . grown-

over the years;% today there are over
five thousand persons who work within

_the Office of the Executive.8® More-
‘over, in order to.formulate, effectuate,

and discharge the powers and duties of
the Office of the President, numerous
executive departments and agencies have
been created,®8 all of which report to the
Office of the President, and which are
utilized in the formation and effectua-
tion of the Nation’s foreign and domes-

partments of Defense, State, and Health,
Education and Welfare. United States Gov-
ernment Manual for 1973/74 at 78 (1973).
See also Lester G. Seligman, *Presidential
Leadership: the .Imner Circle and [Institu-
tionalization in the Presidency™, (Willaveky
ed. 1969). These include, for example, the
Office of Management and Budget, the Do-
mestic Council, the Council on Environmen-
tal Quality,- the Office of Telecommunica-
tions Policy, the Council on Tuternational
Economic Policy, and the Council of Econom
ic Policy Advisors.

86. Although the immediate Fxecutive Office

of the President has expanded only in recent’
years, the numerous executive ‘‘depart-
ments”, all of which have reported and con-
tinued to report to the Office of the Presi-
dent, have  a long .history. These include:
Department of Ntate, “established in 1789,
the Depunmcm of the Treasury, established
in 1789: "the Department of Jus
lished in 1870: the Post Offire annrrm._nt
established in 1872 (as part of the Execu-
‘tive) ;: the Department of the lnterior, cs-
tablished in 1849: the Department of Agri-
culture, , established in 1889 ({(as irt of rhe
Executive) ; the Department nf Commerce,
established in 1913: the Department of La-
bor, established in 1913: the Department of
Heaith. Educatien and Welfare, established
in 1953: the Depariment of [Honsing
Urban Development, esinblishad in 1065
and the Deparrment of Transporration. es:
tablished in 1966. See R. Morrix, Encyeio-
pedia of American History (1973} Oov't
Manual at 474441, -
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tic policy. To allow any one President
to remove the documents, papers, tapes

and other materials which contain infor-'

mation vital to the ongoing affairs of
the nation would be totally’ disruptive to
the Office of the Presidency and would

impair the ability of his successor in of- "

fice to properly carry out the duties and
powers of the office:

«To recognize the constitutional inde-

pendence of the Presidency is not to

establish a sound premise for the con-
clusion that presidential records are
the private property of the incumbent,
whether in or out of office. On-the
contrary, it would seem that if any
proposition collides with constitutional
principles it is that the President
should be exempted from the legal ob-
ligation that rests upon other officials
in government to protect and refrain
from appropriating to personal use
records produced or received into cus-

tody by virtue of the exercise of a

public office. To assume otherwise
. would be to vest in the highest office

of the land, or in his heirs or descend-
ants, the right to sell, to destroy, to
disclose, to refuse to disclose, or oth-
erwise to dispose of documents of the
highest official nature involving in-
formation that, if improperly, prema-
turely, or irresponsibly revealed, could
not only wreck private lives, but also
endanger the security of the nation.”
H. G. Jones, The Records of a Nation,
161-62 (1969).

Mr. Nixon, however, contenids that his
personal ownership of the “Presidential
maferials and iapes” has been sanc-
tioned by precedent.

POINT FOUR: THERE IS NO
PRECEDENT WHICH COMPELS A
FINDING THAT THE “PRESIDEN-
TIAL MATERIALS. AND TAPES”
ARE THE PERSONAL PROPERTY
OF FORMER PRESIDENT NIXON.

There is no precedent which compels a
finding that the “Presidential materials
and tapes” of the Nixon administration
are the personal property of former

President Nixon. There are, in fact,

-only two -cases in our jurisprudence

which have involved documents, papers
and other materials generated and/or re-
tained in the conduct of the Office of

" the President.

In the most recent case, In Re Roose-
velt’s Will, 190 Misc. 341, 73 N.Y.S.2d
821 (1947), the executors of the estate
of President Franklin D. Roosevelt
sought a determination by surrogate’s
court that the instrument purporting to
be a “gift inter vivos” of all his private

" and official papers to the government

was valid. Thus, the question before
the court was limited to whether the in-
strument contained the essential ele-

ments of a valid inter vivos gift. Id. at

821. The court, finding that it did,
went no further. The question of
whether President Roosevelt personally
owned the documents and papers was
not raised nor considered. The court,.

however, noted that during his lifetime, -

President Roosevelt had continuously-
placed official documents and papers in
a deposjtory and had stated that, “ ‘the
ownershlp and title of all the papers,

books, et cetera, should be in the Federal -

Government itself’.” Id. at 823. The

court also noted that whereas upon.the-
death of President Roosevelt, the “White--

House Central Files” were removed to
the library, the “Map Room Papers”;.
“relating to the prosecution of the war,”
were “still in Washington, D.C., under
the custody of the President of the Unit-
ed States.” Id. at 825. ' .

In Re Roosevelt’s Will, therefore, pro-
vides no express precedent that the
“Presidential materials-and tapes” be-
long to former President Nixon. While
it may be construed to assume such own-
ership, the example of the “Map Room
Papers” evinces. the repugnance of per-
sonal ownership .to the continuity of the
Office of the President. Had the heirs
of former President Roosevelt been less
cooperative, a possibility beyond the

- imagination of this Court, the case may

well have been of a different nature.

The second and earlier case, Folsom v.
Marsh, 9 Fed.Cas. p. 342 (No. 4, 901)
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(C.C.D.Mass.1841) cdncerned a dispute

between two private parties in an action -

for infringement of copyright. Folsom
and Company, publishers of a multi-vol-
ume work entitled, “The Writings of
George Washington”, by Jarod Sparks,
brought suit in equity to enjoin Marsh
and Company, publishers of a two-vol-
ume work entitled “The Life of Wash-
ington in the Form of an Autobiogra-
-phy,” written by Rev. Charles W.
Upham, from continuing to publish the
two-volume work, claiming that the de-
fendant had copied verbatim a portion
of the multi-volume treatise. Id. at 343.
The defendants claimed that there could
be no infringement since the material
extracted was the papers of George
Washington himself and, therefore, pub-
lic in nature and not'susgeptible to copy-
right. Id. at 344. Circuit Justice
Story, recognizing the copyright, -held
that. there had been infringement and

that an injunction should issue. Id. at .

349. .
While on first impression the holding
in Folsom would lend support to former
President Nixon’s },claim of ownership,
Justice Story’s opinion was carefully in-
terwoven with indications of its limited
stare decisis value, as well as an infer-
ence that a contrary conclusion may well
have been reached had the equities not
dictated the result.

First, Justice Story noted that Presi-
dent Washington had “deemed them his
own private property,” and that Mr.
Sparks together with Mr. Chief Justice
Marshall had procured the papers from
his nephew, the late Mr. Justice Wash-
ington. 9 Fed.Cas. at 345. Thus, he
was sensitive to the fact-that publication
by the defendants “must be injurious to
- the rights of property of the representa-
tives and assignees of President Wash-

ington.” Id. at 345. Secondly, he noted
" that the pirated work only included a
fraction of the papers of the multi-vol-
ume treatise, and that copies of these
papers were generally available. Id. at
347. However, Justice Story emphasized
that the copyright law had encouraged
publication of the papers of such presi-

. dents as ‘“‘Jefferson and Madison, and

other distinguished statesmen of our
own country.”” Id. Thus, he was fear-
ful that not to recognize the copyright
would have an inhibiting effect on such
publications. - Third, he noted that the
multi-volume treatise was a work of con-
siderable labor, and that .the equities
were, therefore, against the pirate, de-
spite the limited degree of the infringe-
ment. Id. Thus, it is understandable
that Justice Story prefaced his opinion

‘with the following caveat:

“This .is one of those intricate and
embarrassing questions, arising in the
-administration of civil justice, in
which it is not, from the peculiar na-
ture of the controversy, easy to arrive
at any satisfactory conclusion, or to
lay down any principles applicable to
all cases.”

9 Fed.Cas. at 344. It therefore is ap-
parént that decision in Folsom v. Marsh
was not intended to be, and cannot be,
considered an establishment of the right
of personal ownership of a President in
the documents, papers and materials
generated or retained in the conduct of
the Office of the President. Rather,
Justice Story was careful to comment
that had the government sought an in-
terest in the matter, the result may have

been different:

“In respect to official letters, ad-
dressed to the government, or any of
its departments, by public officers, so
far as the right of the government ex-
tends, from principles of public policy,
to withhold them from publication, or
to give them publicity, there may be a
just ground of distinction. It may be
doubtful, whether any public officer is
at liberty to publish them, at least, in
~ the same age, when secrecy may be re-
quired by the public exigencies, with-
out the sanction of the government.
On the other Hand, from the nature of
the public service, or the character of
the documents, embracing kistorical,
military, or diplomatic information. it
may be right, and even the duty, of
the government, to give them publici-
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- ty, even agamst the will of the writ-
ers.

But assuming the right of the govern-
ment to publish such official letters

v

and papers, under its own sanction,

and for public purposes, I am not pre-
pared to admit, that any private per-
gons have a Tight to publish the same
letters and papers, without the sanc-
tion of the government, for their own
private profit and advantage.”
g Fed.Cas. at 347 (emphasis added) .87
Former President Nixon, however,
contends that the historical practice of
past Presidents does sanction his private
nght of ownership.

POINT.FIVE: THE HISTORICAL

PRACTICE OF PAST PRESIDENTS
DOES NOT EVINCE A CLEAR

AND CONSTANT RECOGNITION .

OF OWNERSHIP OF THE MATE-
RIALS GENERATED AND RE-
TAINED IN THE CONDUCT OF
THE OFFICE OF THE PRESI-
DENT.

{35] Former President Nixon con-
tends that his personal ownership. of the
“Presidential materials and tapes”. is
supported by the practice of past Presi-
dents. In response, the statement of
Judge Pine in Youngstown Sheet &
Tube Co. v. Sawyer, 103 F.Supp. 569,
575 (D.D.C.1952), is particularly appli-
cable and this Court adopts it: ‘“Appar-
ently, according to his theory, several re-
petitive, unchallenged, illegal acts sancti-
fy those committed thereafter. I disa-
gree.”

An exammatlon of the practices of
past Presidents reveals that while some
87. It was based upon this language that At-

torney (General Saxbe stated in his opinion

that while the former President had an ap-
parent right of ownership, it was subject to
the “interests” of the government. Opinion
of the Artoritey (ieneral of the United
States, Sepromber 6 1"74 (unpublished).

88. Statement of Julian P. Boyd, Editor, “The

Papers of Thomas Jefferson,” (Princeton
Univ.Lib.), Brief of The Reporters Commit-

tee for Freedom of the Press, et al., in Sup~

Presidents claimed that the materlals in,
the White House were thejr personal
property and, therefore, took them when .
they left office, this was not the opinion
or the practice of all previous Presi-
dents. . For example, President Thomas
Jefferson:
“deposit[ed] in the various depart-
mental offices—State, Treasury, War,
Justice, and Post Office—every docu-
ment- having any relation to the con-
duct of public business or being in
any sense official in nature.” 88 h

More recently, Presidents Franklin D.
Roosevelt and Harry S. Truman publicly
stated that these materials were the
property of the government.®® But
even if there existed an expectation
and practice by past Presidents to the
contrary, it would not necessarily dictate
the constitutional standard. The Court
must examine the purpose and function
of such practice, for to merely rely on
historical precedent would be “blind for-
malism”. Williams v. Florida, 399 U.S.

" 78, 103, 90 S.Ct. 1893 26 L.Ed.2d 446

(1970).%0

A review of the literature concern-
ing Presidential practice ‘with regard
to. the disposition -of Presidential pa-
pers and materials reveals that there
were compelling reasons for Presidents
to take their materials with them when
they left office. H. R. Jones, in -his -
learned work, The Records of a Nation:
Their Management, Preservation and
Use,?! indicates that the most important
factor which prompted Presidents to
take Presidential papers and materials
with them when they left office was the
lack of assurance that they would not be
indiscriminately thrown open to public

port- of Motion for Preliminary Injunction,
Exhibit A. :

89. Records of a Nation, at 137, 162 n. 25;
Christian Science Mounitor, January 29, 1947.

90. In Wiliiams. the Suvreme Court held that
the 12-man iury. ulthough historically »ad-
hered to, waus not nccessary to ‘‘effect the
purposes of the jury system.” 399 U.S. at
102, 90 S.Ct. at 1907. .

91. Hereinafter, lRecords of a Nation.
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_scrutiny.®? " As another scholar has stated

" Presidents feared that the end of the
" President’s term would be a “‘signal for

disclosure.” 3 This . is understandable .

since there was no provision or facility’
to house and protect these papers and
materials. In fact, the National Ar-
chives did not even come into existence
until 1934.%¢ Even after its creation,
there was no provision whereby these pa-
pers and materials could.be deposited and
,acéess controlled. Thus, when President
Franklin D. Roosevelt decided to de-
posit the Presidential papers and mate-
rials of his administrations with the gov-
ernment, the problem, as stated by Jones,
was that ‘“nowhere in past experience
would there be found a logical pattern
or practical solution to the complex prob-
lem of what disposition to make of the
papers of an outgoing President.” 95
Thus, in 1943, the archivists had to
_make up their own rules for access.?8

Therefore, considering . the problem
that there was no place to deposit Presi-
dential papers and materials, and the
fear of disclosure, it is understandable
that Presidents such as-William H. Taft
.stated: “I do not think that I odght to
burden the White House with these
things and, therefore, want them sent to
me.” Index to-the William Howard Taft
Papers V. (1972). . )

This situation was altered, however,
with the passage of the Federal Records
Act in 1950, which was amended in 1955

- to become the Presidential " Libraries
Act.97 Under this Act, Presidential pa-
-pers and materials could be deposited
and access controlled.?® Subsequently,
every President has deposited the Presi-

92. Records of a Nation at 159-160, 162,

93. . David D. Lloyd. "The. Harry 3. Truman
Library,” American Archivist, XVIII (April
1955), 101-102.

94. National Archives Act of 1934, PL. 73—
432, 48 Star. 1122, :

. 95. Records of a Nation at 147. -
96. Id. at 153. ’ :
97. P.L. 84-373: 69 Stat. 695, codified at 44

U.8.C. § 2101 et seq., amending P.L. 81-754;
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dential papers and materials under the
Act.9? ]

The practices of past Presidents must
be viewed in light of these reasons for
post-term retention of Presidential pa-
pers and materials. When so_viewed,
the practice may be considered not one

" of asserting a right of ownership, but of

retention in trust for the public. See,
First Trust Co. of St. Louis v. Minneso-
ta Historical Society, 146 F.Supp. 652,
aff'd, 251 F.2d 686 (8th Cir. 1958).
And, even if a rule existed that a Presi-
dent, at the expiration of his term in of-
fice, could remove the Presidential pa-
pers and -materials to hold them in trust

-and to protect their confidentiality, the

passage of the Presidential L[braries
Act eliminated the reason for such a
rule, and it should not now be resurrect-
ed:
“It is revolting to have no better rea-
son for a rule of law than that it was
laid doun so [long ago]. It is even
more revolting if the grounds upon
which it was laid down have vanished
long since, and the rule simply per-
sists from blind imitation of the past.”
(Emphasis added.) .

Holmes, The Path of the Law, 10 Harv.
L.Rev. 457, 469 (1897). :

A further reason for rejecting any
such rule is that the scope of the office
of the President has greatly expanded in
this century, and has taken on many of
the functions formerly assigned to the
executive departments.’ Thus, the pa-
pers and materials generated and re-

‘tained in this office have become even

more indispensible to the ongoing opera-
tions of the government.'®* That they

64 -Stat. 583 (§ 507 of the Federal Recoris
Act) [hereinafter, the ‘“Presidential Librar-
ies Act’]. :

98. See 44 U.S.C. §§ 2107, 2108. formerly §
307(a) & (e) of the 1950 Act.

99. - 'See Government Brief in Opposition o
Motions for a Preliminary Injunctivn. Ap-
pendix.

100. See footnote 86, supra.

i0). See Section VII, ‘_‘Point Three”, supra.
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should be removed and controlled by a
former President further undermines the
vitality of the rule. .

Former President Nixon, however,
argues that his right of ownership has
been recognized by Congress and, there-
fore, must be accepted. )

POINT SIX: CONGRESS HAS NOT

SANCTIONED THE PERSONAL

OWNERSHIP OF “PRESIDENTIAL

MATERIALS AND TAPES” .GEN-

ERATED AND RETAINED IN THE

CONDUCT OF THE OFFICE OF

THE PRESIDENT. ) :

[36] An analysis of the relevant
statutes and the legislative "history re-
veal that Congress has never sanctioned
the personal ownership of “Presidential
Materials and tapes” generated and re-
tained in_ the conduct of the Office of
the President. o

Former President Nixon argues that
the Presidential Libraries Act of 1955,
44 U.S.C. §§ 2101, 2107, 2108, sanctioned
the personal ownership of each Presi-
dent of the documents, papers, tapes and

other materials- generated and retained-

in the conduct of the Office of the Pres-

ident. . Principally, he relies on section

2107 which provides in pertinent part

that:
“When the Administrator of General
Services considers it to be in the pub-
lic “interest he may accept for de-
posit—

" (1) the papers and other historical
materials of a President or former
President of the United States, or oth-
er official or former official of the
Government, and other papers relating
to and contemporary with a -President
or former- President of the United
States, subject to restrictions agreea-
ble to the Administrator as to their
use . . ..” (Emphasis added).

and which amended section 507(e) of

the Federal Records Act of 1950, which -

provided in pertinent part that:
“(e) The Administrator may accept
for deposit—

102. See 1955 Hearings at 6-7 (Statement of
Rep. McCormack). -

“(1) the personal papers and other
personal historical documentary mate-
rials of the.present President of the
United States, .his successors, heads of
executive departments, and such other
officials of the Government as the
President may designate, offered for
deposit under restrictions respecting
- their use specified in writing by the
prospective depositors D
(Emphasis added.) .

Former P-resident Nixon contends that
since the word ’personal” in section
507(e)(1) was not included in section

2107, Congress recognized the right of

ownership of the President to all the
documents, papers, tapes and other ma-
terials generated and retained in the
conduct of the office of the President.
The legislative history of the Act and-
the other sections of the 1955 Act re-
quire that this ‘interpretation be reject-
ed.

Preliminarily, it must be recognized
that the impetus for the passage of the
1950 Federal Records Act was the desire
to secure for the Nation the historical
record contained .in Presidential docu-
ments, papers and materials. Records
of a  Nation at 145-154. Congress
sought to prevent the destruction. of
these valuable memorials of history
which had so often been destroyed.10?
As Representative McCormack stated
when presiding over the hearings con-
cerning the 1955 amendments: “the
matter should not be left to
happenstance.” 193 Thus, Congress es;
tablished a statutory scheme to provide
faciiities for these materials.

Considering this general purpose, the
omission of the word “personal” cannot
be interpreted as recognizing a right of
private ownership. In fact, the legisla-
tive history reveals that the word “per-
sonal” was omitted to expand the scope-
of materials velating to the life o7 a
President that ccuid be accepted ard
preserved, such as pre-Presidential ma-
terials and materials “outside the scope

103, Id.

- = . : . 7' .
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of the personal collection of the Presi-
dent.” 1955 Hearings at 24:

. [37,38] The language.of the statute .

itself rejects the former President’s in-
terpretation. It is axiomatic that a
statute cannot be read in piecemeal. A
.reading of the other subsections of sec-

tion 507 of the 1950 Act demonstrate .

not only that Congress distinguished be-
tween “personal” and “official” materi-

als of the President,.but also that sec- -

tion 2107 is still limited to ‘“personal”

materials. .
Section §07(a)(1) of the 1950 Act

provided in pertinent part that: -

“Sec. 507. )
whenever it appears to him to be in
the public interest, is hereby autho-

rized—
“(1) to accept for deposit with the
National Archives of the United

States the records of any Federal
agency or of the Congress of the Unit-
ed States that are determined by the
Archivist to have sufficient historical
or other value to warrant their contin-

ued preservation by the United States '

Government ..” (Emphasis.

added).

This section was not changed by the
1955 amendments, but was left intact in
section 2103 of title 44. It provides for
the deposit of “records” of “any Federal
agency”. These records are the *“offi-
cial” records. of the government, defined
in 44 U.S.C. § 3301 which defines gov-
ernment records as: .

““all books, papers, maps, photographs,
or other documentary materials, re-
gardless of physical form or charac-
teristics, made or received by an agen-
cy of the United States government
- under Federal law or in connection
with the transaction of public busi-
ness and preserved or appropriate for
preservation by that agency or its le-
gitimate successor as evidence of the
organization, functions, policies, deci- .
sions, procedures, operations, or other
activities of the Government or be-

(a) The Administrator,
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cause of the informational value of -

data in them.” _(Emphasis added)

Further, “Federal agency” includes the
Office of the President, by the defini-
tion set forth in 40 U.S.C. § 472, which
provides in pertinent part that:

“(a) The term
means any executive department or in-
d_ebendent establishment in the execu-
tive branch of the Government

“(b) The term 'Federal agency means

any executivé agency’ or any estab- -

lishment in the legislative or judicial
branch of the Government Y

Although this section does not expressly

include the Office of the President, this

is the clear interpretation. The Solici-

tor General has, in discussing section

507(a)(1) [sections 2103, 2104 as

amended], opined that: C
“The Presidency seems to have been
regarded by Congress as .a Federal
agency, the official records of which
would be subject to deposit pursuant
to sections [2103 and 2104 of 44 U.S.
C.]. -Section 3(b) of the "Federal
Property and Administrative Services
Act of 1949 defines ‘Feder-
al agency’ as including inter alia, ‘any
executive agency’ and section 3(a) de-
fines ‘executive agency’ as ‘any execu-
tive department or independent estab-
lishment in the executive branch of
the Government . * * * Other
parts of that act appear to be applica-
ble to ‘the White House, among other .
agencies. See, e.g., sections 109, 201~
206, 301-309.”

Memorandum of Office of the Asst. So-
licitor General (now Office of Legal
Counsel) at 2 (July 24, 1951).

-Thus, section 2107, when construed
with section 2103, reveals not only that
Congress distinguished between “offi-
cial” and ‘“personal” Presidentiul deieu-
ments, papers ahd materials, tut aiso
that section 2107 must still be interpret- -
2d as only including “personal” docu-
ments, papers and materials. Thereiore,

_‘executive agency’ |

v et DemLARe

‘terials would be vague.’
_ referring to section 3301, however, the
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the contention of the former President
must be rejected.1o4

This Court, however, recognizes that
without reference to 44 U.S.C. § 3301
(aefinition of government records), the
distinction between official and personal

Presidential documents, papers and ma-
Even without

general principle that documents, papers
and materials generated and retained in
the conduct of a public office which this
Court has held to apply to the Office of
the President, would cause the same re-
sult: that former President Nixon’s
contention be rejected.1ts

(39] The Court, having tested form-
er President Nixon’s claim of ownership
against the common-law, the Constitu-
tion, the history and practice of former
Presidents, precedent, and the Acts of
Congress, concludes that the “Presiden-
tial ‘materials and tape-recorded conver-
sations” which were generated,-created,
pro'duced or kept in the administration
and performance of the powers and du-
ties of the Office of the President be-
lohg to the.government, and are not per-
sonal property of the former President.

POINT SEVEN:  TO THE EX-
TENT THAT THE PRESIDENTIAL
MATERIALS AND TAPE-RECORD-
ED CONVERSATIONS . CONTAIN
“RECORDS” WITHIN THE MEAN-

{04. This is further compelled by the fact
that omly officiels of the government can,
under the Act, deposit “official” records.
See S.Rep.N0.2140, 81st Cong., 2d Sess. at
16-17, quoted in 1950 U.S.Code Cong.Serv.
at p. 3564. See aiso 11 U.S.C. §§ 3101,

3106.

105. Former President Nixon’s argument that
Congress recognized the right of personal
ownership of “Presidential materials and
. tapes” hy permitting former Presidents to
_take a 1ax deduetion for them when they
were donated to the government is likewise
erronenus.  Longress wliminated this deduc-
tion in the Tax Reform Act of 1969, P.L.
91-173, S3 Stat. .685 (December 30. 1969).
And, although Congress took no express Do-
sition in the language of the statute on the
question of ownership, some members of
Congress openly rejected any notion of pri-
389 F.Supp.—10

Supp.

ING OF THE FOIA, THE FOIA
PLAINTIFFS HAVE A RIGHT OF
ACCESS TO THOSE RECORDS.

(40]. The government and former
President Nixon contend that even if
Mr. Nixon does not own the “Presiden-
tial materials and tape-recorded conver-
sations” generated and retained in the
conduct of the Office of the President,
they nevertheless are not ‘records”
within the meaning of the Freedom of
Information Act. ‘

The Freedom -of Information Act, 5
U.S.C. § 552, provides in pertinent part
that:

.

. each agency, on re-

“(a)(3)
quest for identifiable records
shall make the records

promptly available to any person.

The FOIA applies to the records of exec-
utive departments of the government.
See e.g. Rose v. Department of Air
Force, 495 F.2d 261 (2d Cir. 1974) (De-
fense);- Stern’ v. Richardson, 367 F.
1316 (D.D.C.1973) (Justice);
Tax Analysts & Advocates v. Internal
Revenue Service, 362 F.Supp. 1298 (D.
D.C.1973) (Treasury); National Parks
& Conservation Ass'n v. Morton, 498 F.
2d 765 (D.C.Cir. 1974) (Interior).
Moreover, these records would be availa-
ble to “any person” even if they are sent
to the Office of the President for his

vate ownership. For example, Senator John
J. Willians of Delaware stated during the
debate that: -

“One of the things that bothers me about
getting special fax benefits through the
gift of official papers is that the parties
doing this are making a profit from the
‘charitable’ giving of what are really 'offi-
cial papers which. in my opinion, prouerly
belong to the Government and not to them
as individuals. [ am sure that in many
cases many of the- papers are just plain
junk, but to the extent that they do have
value, they were developed by Government
officialy on Government time with the aid
of (f;overnn']'cnr_ staff personnel. were 1yped
by Government secretaries on Governumient
paper, and were even stored in Govern-
ment files.”

115 Cong.Rec.S. 20461 (daily ed. July 23,
1969).
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consideration. See Environmental Pro-
tection Agency v. Mink, 410 U.S. 73, 93
S.Ct. 827, 35 L.Ed.2d 119 (1973). Thus,
these records of the executive depart-
ments even though now in the Office of
the President must still be considered as
records under the FOIA and, therefore,
accessible to applicants under the Act.
Notably, although this Court has held
that the Presidential materials and
tape-recorded conversations are not the
private property of former President
Nixon, this fact would be an additional
ground for rejecting his claim. For it
is inconceivable that these “records”
which would have been accessible when
Mr. Nixon was in office, would be inac-
cessible when Mr. Nixon left office.

[41, 421 It is the opinion of the
Court that the essence of the govern-
ment’s and former President Nixon’s
claim is that the Office of the President
is not an “agency”’ under the FOIA, and
therefore the ‘‘Presidential materials
and tape-recorded conversations” per-
taining thereto are not “records” within
the Act. This broad contention must be
considered in light of the fact that the
Office of the President is really two en-
tities: the White House Office and the
Executive Office of the President. See
Soucie v. David, 145 U.S.App.D.C. 144,
448 F.2d 1067, 1074 (1971). The form-
er includes the President and his imme-
diate aides, and the latter includes con-
gressionally-created executive ‘‘agen-
cies” which assist the President in the
formulation-of policy and programs. Id.
at 1074-1079. The executive agencies
have been held to be within the meaning
of the term “agency” of the FOIA, and
“records” of such agencies may be acces-
sible under the FOIA even though they
have been sent to and are in the posses-
gion of the White House Office. Id.
1075-1076. Thus, the “records” of the
executive “agencies” like the executive
departments, even though now in the
White House Office, must be considered
“records” under the FOIA and accessible
to applicants under the Act.

106. P.L. 93-502. 120 Cong.Rec. —;
at p. 1798,

_immediate aides. known as the While

389 FEDERAL SUPPLEMENT

The remaining question . then is
whether the Office of the President (the
White House Office) is an “agency” un-
der the FOIA, making its “records” ac-
cessible under the Act. The language of
the definition of the term “agency’ does
not distinguish between the White
House Office and the Executive Office
of the President. In fact, the definition
of the term “agency” “specifically ex-
cludes Congress and the courts of the
United States, but does not specifically

exclude the President.” Soucie v. David,

supra, 145 U.S.App.D.C. 144, 448 F.2d at

1073 n. 17. Further,
“the leading students of the APA,
whose analyses are often cited by the
Supreme Court, and who on some mat-
ters are in conflict with each other,
seem to be in agreement that the term
‘agency’ in the APA includes the
President—a conclusion fortified by
the care taken to make express exclu-
sion of ‘Congress’ and ‘the courts.””’

Amalgamated Meat Cutters & Butchers
Work v. Connaly, 337 F.Supp. 737, 761
(D.D.C.1971) (three-judge court) (cit-
ing R. Berger, Administrative Arbitrari-
ness—A Synthesis, 78 Yale L.J. 965, 997
(1969); K. Davis, Administrative Arbi-
trariness—A Postscript, 114 U. of Pa.L.
Rev. 823, 832 (1966): L. Jaffee, The
Right to Judicial Review, 71 Harv.L.
Rev. 401, 769, 778, 781 (1958)). ’

[43] This, however, is not conclu-
sive. This question cannot be answered
without consideration of the doctrine of
the separation of powers. Congressional
intrusions into the powers and duties of
the Office of the President have been
few, and they should not be assumed. It
is the opinion of this Court that when
Congress excluded the “executive” from
the definition of “agency” within the
FOIA, it did not go so far as to place
the “records” of the President and his

House Office, within the purview of =
Act. This conclusion is _supported ny
the recent amendments to the FOIA.1t8

. U.S.Code Cong. and Admin.News, (December 15, 1974)

.
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5 U.S.C. § 552(a)(3) has been amended

to include subsection (e), which pro-

vides:
“(e) For purposes of this section, the
term ‘agency’ as defined in section
551(1) of this title includes any exec-
utive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation, or oth-
er establishment in the executive
branch of the Government (including
the Ezxecutive Office of the Presi-
dent), or any independent regulatory
agency.” (emphasis added)

In explaining the expanded definition of
the term “agency”, the Conference Re-
port 197 states that:

With respect to the meaning of the
term ‘Executive Office of the Presi-
dent’ the conferees intend the result
reached in Soucie v. David, 145 U.S.
App.D.C. 144, 448 F.2d 1067 (1971).
The term is not to be interpreted as
including the President’s immediate
personal staff or units in the Execu-
tive Office whose sole function is to
advise and assist the President.

Thus, Congress has excluded those White
House materials and tape-recorded con-
versations between the President and his
aides from the purview of the Act by
the new amendments. It is the opinion
of this Court that in view of these new
amendments and Congress’s intention;
and considering the doctrine of separa-
tion of powers, the present definition of
the term “agency” should not include
the White House Office but should only
be extended to the Executive Office of
the President, as previously differen-
tiated. This, however, does not mean
that “records” of the executive agencies
and departments which were kept in the
White House Office are immune from
access under the FOIA, See Environmen-
tal Protection Agency v. Mink, supra;

107. Couf.Rep. No. 03-1200, 12 U.S.Code-
Cong. and Admin.News, (December - 15,
1974) at p. 6285. .

108. Since the FOQIA plaintiffs have also
sought access, the government will be af-

Soucie v. David, supra. Therefore, the

.FOIA plaintiffs are entitled .to a decla-

ration as to such, as well as a declara-
tion that they are “records” within the
meaning of the FOIA.108 )

This, however, does not dispose of the
matter, as former President Nixon con-
tends that even if the “Presidential ma-
terials and tapes” do contain such “rec-
ords”, access may not be given to any
FOIA applicant since it would violate
his alleged constitutional right of “Presi-
dential privilege”. The FOIA plaintiffs
seek a declaration to the contrary. Fur-
ther, the question of privilege is also
raised with respect to the November 9th
Agreement between President Ford and
the Special Prosecutor, as well as with
respect to the government defendants re-
sponding to subpoenas and other Court
orders. These, in turn, raise questions
under the fourth amendment.

IX. PRIVILEG

A FORMER PRESIDEN!
ASSERT OR WAIVE
LEGE WHICH ATTACF
CONFIDENTIAL ]

PRESIDENT CONTAINED IN
PRESIDENTIAL MATERIALS AND
TAPE RECORDINGS AS THE
PRIVILEGE BELONGS TO THE
GOVERNMENT AND MAY ONLY
BE ASSERTED OR WAIVED BY
THE INCUMBENT. PRESIDENT.

[44] Former President Nixon con-
tends that he must have personal and
exclusive control of access to and disclo-
sure of Presidential materials and tape
recordings which contain confidential
communications relating to the conduct
of the Office of the President in order
to protect and preserve what he denomi-
nates as his constitutional right of

forded the opportunity to raise any “excep-
tion” applicable, 5 U.S.C. § 552(b)(1-9), or
executive privilege. See Soucie v. David, su-
pra, 145 U.S.App.D.C. 144, 448 F.2d at
1079. This litigation, however, has oot
reached that stage. :
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«presidential privilege.”. He argues that
this privilege has been recognized by the
Supreme Court in the recent case of
United States v. Nixon, 418 U.S. 683. 94
§.Ct. 3090, 41 L.Ed.2d 1039 (1974).
Based upon this premise. he claims that
the defendants, officers of the United
States government, may not have access

" to or disclose the Presidential materials

and tape recordings, either to respond to
a subpoena or other court order, or pur-

suant to the November 9th Agreement -

between President Ford and the Special
Prosecutor, or in response to requests by

private parties under the Freedom of In-
© formation Act.

" It is extremely important to articulate
the precise parameters of the question
presented to the Court. Former Presi-
dent Nixon claims a personal “Presiden-
tial privilege” to confidential communi-
cations which took place in the Office of
the President during his tenure, and
which relate to the conduct-of the office.
He argues that this “Presidential privi-
lege” is distinguishable from “executive
privilege”, the latter being applicable to
state and national secqrity. secrets, the

former apparently eqcompassing all com-,

munications to and from the former
President concerning the conduct of the
Office of the President. This presents a
difficult definitional problem. On the
one hand, the former President defines
«presidential privilege” by the fact of a
confidential communication to or from
the President, and “executivé privilege”,
on the other hand, by the substance of
the information contained therein.
Thus, he asserts that even though he has
left office, it is he who has the right to
assert or waive the “Presidential privi-
lege”, but it is the government who has
the right to assert or waive the ‘“‘execu-
tive privilege”. This dichotomy, how-
ever, is unacceptable for numerous rea-
sons. :

A. The Function of the Privilege

[45] Executive privilege is founded
upon the public interest in the "effective
performance of the constitutional pow-
ers and duties assigned to the Executive

Branch. See Carl Zeiss Stiftung v. E..
B. Carl Zeiss, Jena, 40 F.R.D. 318, 325
(D.C.1966) (‘“‘executive privilege” is es-
sential to the guality of its functioning).
And, based upon the function of execu-
tive privilege, it is well-settled that the
privilege belongs to the government.
United States v.. Reynoids, 345 U.S. 1, 8,
73 S.Ct. 528, 97 L.Ed. 727 (1953).

Mr. Nixon, however, relying on the re-
cent Supreme Court case of United
States v. Nixon, 418 U.S. 683, 94 S.Ct.
3090, 41 L.Ed.2d 1039 (1974), contends
that unlike executive privilege, the privi-
lege: which protects confidential commu-
nications of the President relating to
the conduct of the Office of the Presi-

dent is a “‘Presidential privilege” which

inures to the President during whose
term in office the communications oc-
curred. United States v. Nixon, supre,
however, does not lend support to Mr:
Nixon’s reasoning. Rather, the Su-
preme Court’s .analysis of the function
of the. privilege which protects 'confidgn-

tial communications relating to the con--

duct of the Office of the President over-
whelmingly supports the contrary con-

.clusion.

In United States v. Nixon, supra, the
Supreme Court, holding that an asser-
tion of privilege based “only on the gen-
eralized interest in confidentiality”
could not “prevail over the fundamental
demands of due process of law in the
fair administration of criminal justice,”
418 U.S. at.713, 94 S.Ct. at 3110, recog-
nized that the protection of the confi:
dentiality of presidential communica-
tions is constitutionally based, 418 U.S.
at 711, 94 S.Ct. at 3109. Sigr_lificantly,
the Court, while noting that the privi-
lege has “all the values to which we ac-

-cord deference for the privacy of ail citi-

zens,” determined that the privilege
should be recognized because it is in the
“public interest” that the “Chief Execu-
tive”, in the performance of Article Ii
powers, must be free, wiih his as-
sistants, ‘“to explore alternatives in
the process of shaping poiicies and
making decisions and to co so in a
way many would be unwilling to express

i iy
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" except privately.” 418 U.S. at 708, 94 S.
" Ct. at 3107. The privilege accepted by

the Supreme Court is not personal, but
rather, “the privilege can be said to de-
rive from the supremacy of each branch
within its own assigned area of constitu-
tional duties.” 418_U.S. at 705, 94 S.Ct.
at 3106. The Court opined that the priv-
ilege only exists insofar as it “relates to
the effective discharge of a President’s
powers.” 418 U.S. at 711, 94 S.Ct. at

3109.

[46-48] The Supreme Court’s analy-
sis of the function of the "privilege
therefdre compels only one conclusion,
that it inures to the Office of the Presi-
dent, not to any particular office-holder.
Thus, the privilege which protects the
President’s confidential communications
must ‘be considered but “one species of
executive privilege.” Senate Select
Committee on Pres. Camp. Act. v. Nix-
on, 498 F.2d 725, 729 (D.C.Cir., 1974).
For, like that which protects military
and state secrets, it is also founded upon
the public interest in the effective per-
formance of the constitutional powers
and duties assigned to the Executive

‘Branch and, therefore, also belongs to
the government.1®® This is so even if a

limited view of the privilege is taken,

" for it is apparent that the crux of the

Supreme Court’s decision in United
States v. Nixon, supra, is that while the
privilege protects conversations that
have occurred, its true function is to as-

"sure that future presidents and their as-

sistants will not be inhibited in express-
ing their “candid, objective, and even

" blunt or harsh opinions.” 418 U.S. at

706, 712, 94 S:Ct. at 3107, 3109, n. 20.

B. The Exercise of the Privilege

[49] The assertion or waiver of the
privilege is an exercise of the executive

109. It i3 the general rule that to determine
to witom a privilege helongs, the Court must
ascerrain whom the privilege benefits. Cf.
Turner v. Black, 19 111.2d 296, 166 N.E.2d
588, 593, (1960). .

Thus, since the executive privilege exists

for the benefit of the people, it is perhaps
technically proper to state that the privilege

belongs to the people. However, since the -

power, and since this power is vested in
the incumbent President, U.S.Const.,
Art. II, Sec. I, cl. 1, it follows that the

. former President may not assert or
waive the privilege.11® Nevertheless, Mr.
Nixon contends that since these confi-
dential communications occurred during
his tenure in office, he has the right to
assert or waive the privilege. The rea-
sons for the above-stated principle, how-
ever, require’ that Mr. Nixon's conten-
tion be rejected.

[50] This principle, that the asser-
tion or waiver of the privilege is an ex- .
ercise of executive power, has been ex-
pressed in the “head of the department”

concept. In ar f_military and
_State secrets, it is.well-settled that ™fthe

" privilege] is not to be lightly -invoked.

There must be a formal claim of privi-
lege, lodged by the head of the depart-
ment which has control over the matter,

_after actual personal consideration by

that officer.” United States v. -Rey-
nolds; 345 U.S. at 7, 73 S.Ct. at 532 (em-
phasis added). The reason that the
“head of the department” must raise the
privilege ‘is apparent. !

Only a government official, and par-
ticularly the “head of the department”,
has sufficient knowledge to determine,
after “actual personal consideration of
the matter,” whether the disclosure of
certain information would affect, ad-
versely or not, the ongoing interests of
the government. For, only (s)he knows
what those ongoing interests are. This
will depend upon a myriad of informa-
tion, both current and past, to which
only ihe head of the Department will
have access, .and which will be neces-
sary to make a decision involving ‘“‘con-
siderations of policy of ex-
treme magnitude”. Ware v. Hylton, 3
Dall (3 U.S. 199, 260 (1796). Clear-

government i3 equatable with the people, U.
S.Const.. Preamble. it is not misleading to
state that the privilege belongs to the gov-
ernment.

10. This was long ago articulated by Presi-
dent John Quincy Adams, who stated: ‘*‘the
right of withlolding information pertains to
the office and not to the man.” Records of
a Nation at 162. .
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ly, a private individual does not have
this capacity. For example. in the case
of In re Grove, 180 F. 62 (3rd Cir.
1910), a private individual, Grove, had
been held in contempt for refusing to
produce copies of plans and specifica-
".tions for the construction of certain

torpedo boat destroyers for the ‘United

States, for which his. company had
submitted a bid. The Third Circuit
Court of Appeals held that Grove's re-
fusal was proper and not contemptuous
since only the Secretary of the Navy,

who had informed the Court that, after;

consideration of the matter, disclosure
“[would not caise} the discovery of mil-

itary or other secrets detrimental to the’

public, interest,” was in a position to
make such a determination. 180 F. at
67.111 It was upon consideration of the
‘matter as revealed in Grove that the Su-
preme Court in Reynolds held that “the
" privilege belongs to the Government and
must be asserted by it; it can nelthe:x
be claimed nor waived by a private par-
ty.” 345 U.S. at 7, 73 S.Ct. at 532 (cit:
) mg In re Grove). i

"[51] The rule announced  in Re-y-"-.

molds, supre, is also applicable to confi-
dential communications of a President
pertaining to the conduct of the Office
of the President. This privilege is‘l
| identical 12 to the privilege which pro-

\ tects all executive department “docu-;
ments reflecting advisory opinions, rec-‘si
ommendations and deliberations com-‘-}

I11. Notably, the Department of the Navy
originally had broadly asserted a privilege in
the trial court but that court postponed the
matter “‘to learn further from the Navy De-
partment what its position Jn the matter
really was"”, after which the Secretary of the
Navy gave the court a different reply, “qual-
ifying in a very material respect the answer
[the Department] had previously given ro
the court’s request for copies of the papers.”
180 F. at 70.

112. It is arguable that the Supreme Court in
United States v. Nixon. supra. did not bifur-
cate the privilege which protects confidential
communications to the Chief Executive and
that which is afforded to the executive de-
partmeuts and agencies, since the court cited
in support of the privilege such cases as
Carl Zeiss, suprd. which involved only execu-
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prising part of a process by which gov-

ernmental decisions and policies are for-
mulated.” Carl Zeiss, supra, 40 F.R.D.
at 324. See also, Black v. Sheraton
Corp. of America; et al, 371 F.Supp.
97, 100 (D.D.C.1974); United States v.
Article of Drug, etc, 43 F.R.D. 18],
190 (D.Del.1967): Rosee v. Board of
Trade of City of Chicago, 36 F.R.D.
684, 689 (N.D.IIl.1965); United States
v. Procter & Gamble Co., 25 F.R.D.
485, 489 (D.N.J.1960): Kaiser Alu-
minum & Chemical Corp. v. United’
States, 157 F.Supp. 939, 944, 141 Ct.ClL
38 (1958);_ Gardner v. Andergon, 9
Fed.Cas. p. 1158, No. 5220 (C.C.D.Md.
1876). In these cases, while the fact of
the communication is privileged, as with
all privileges,'3 the substance of the
communication has not been separated
from the fact thereof; “While it is
agreed that the privilege extends to all.
military and diplomatic secrets, its rec-
ognition is not confined to data quaiify-
ing as such.” Carl Zeiss, supra, 40 F.
R.D. at 324. Therefore, the courts in

such cases have uniformly adopted the .

“head of the department” principle, re-
quiring the head of the department to
assess the impact of disclosure, not only

“on the free flow of information, but the

impact of the substance of the disclosure
upon ongoing governmental interests.
See, e. g., Carl Zeiss, supra, 324 n.-id
(citing numerous cases where the courts
have noted the impact of the substance

tive departments and not the Office of the
President. This conclusion is .further sup-
ported when it is considered thar ihe oxocu-
tive departments and agencies are merely
extensions of the Office of the hief Exeeu-
tive. which aid in the performance of Article
II powers, U.S.Const., Art. II. Sec. 2. And,
therefore, the Supreme Court’s decision in
United States v. Nixon may be considered
nothing more than a determinatiou that ihe
heretofore common law pnnleze which has
protected confidential commuuications in the
Executive Branch s ronstitutio 1 i
418 U.S. at T04-710. &t 3.Ct wr 2305

113. The fact of the communication and the
substance thereof may not be so eusily svpa-
rated. See Branzburg v. Hayes. 08 .5

663, 92 S.Ct. 2646, 33 L.Ed.2d €26 (197)
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of the communication as well as the fdct
of the communication). Thus, since the
fact of the communication can similarly
! npot be separated from the substance

{ thereof with respect to the communica- .

' tions of the President pertaining to the

\ conduct of the Office of the

\ President,11% the head of the department
rule of Reynolds must be applied.113
" That the rule in Reynolds, supra, must
be applied with respect to confidential
communications of the President relat-
ing to the conduct of the Office of the
"President is even more compelling than
with respect to the executive depart-
ments, since the former relate to deci-
"sions.and pollcles at the highest level of
the government. Thus, the disclosure of
even the most innocuous statement about
a foreign power, for example, may have
the gravest repercussions. See United
States v. Nixon, supra, 418 U.S. at 714-
716, 94 S Ct. at 3111.

Thus, the assertion or waiver of the'

privilege which protects confidential

communications relating to the conduct
of the Office of the President, even

though they are those of a former Presi-
dent, must be exercised by the incum-
bent President. It may not be asserted
or- waived by a private party, even a
former President; it is apparent that
Mr. Nixon, although a former President,

114. Although -the Supreme Court in United
States v. Nixon stated that case did mot in-
volve “‘the President’s interest in preserving
state secrets,” 418 U.S. at 712, 94 S.Ct. at
2109, n. 19, the Court did not divorce the
substance of the communication from the
fact of the.communication. The Court in
fact found that since the President could not
give any reason for withholding the informa-
tion rontained in the conversation, the gen-
eral claim of confidentiality was insufficient
to overcome the specific needs of another
significant public interest, that of the “fair
administration of criminel justice.” 418 U.S.
at 711-712, 94 S.Ct. at 3109-3110.

115. Thix rule has in fact been applied to con-
fidedtiai ~ Whire  Liouse communications.
Center for {orporate Responsibility v.

- sShultz, 368 F.Supp. 863 (D.D.C.1973)!
There, the district court had ordered the
production of a tape recorded conversation
between President Richard M. Nixon, White

is no longer privy to the myrxad of in-
formation concerning ongoing govern-
mental interests which would be essen-
tial to the exercise of the privilege.
Therefore, he lacks the capacity to as-
sert or waive the privilege.l'® Thus, the
preservation or disclosure of confidential
communications pertaining to' the con-
duct of the Office of the President must
devolve upon the incumbent President.

This conclusion would also obtain even
if the -substance of the communication
were not considered. For, the privilege
of confidentiality of- presidential commu- -
nications is not only based upon the pub-
lic mterest but also, it is to be exercised
in the public interest.!'” “If.a Presi-
dent concludes that compliance with a
subpoena would be injurious to the pub-
lic interest he -may invoke a
claim of privilege.” TUnited States v.
Nixon, 418 U.S. at 713, 94 S.Ct. at 3110.
Thus, even where the disclosure of the.
substance of the communication would
not be detrimental to ongoing govern-.
mental interests. an assessment must be

.made of wheiher the public interest in

disclosure outweighs the affect upon the.
free flow of information within the Of-
fice of the President. And, only the in- -
cumbent President is in a position to as-
sess the public interest, and balance.
these interests. Clearly, even in such

House counsel John W. Dean. ITI, and. Chief
of Staff H. R. Haldeman, concerning politi-.
cal influence of the Internal Revenue Service
relating to the denial of an application for.
tax exemption of the.Center for Corporate
Responsibility. Subsequent to the court’s
order. Wlite House counsel. noting his gen-
eral authority in such matters, filed a claim
of executive privileze. The court. finding
the rule in Reynolds applicable. held that
since only the President was in a position to
_ assert the privileze, the claim was improper-
- ly asserted. 368 F.Supp. at 872-873.

116. This is even more apparent with. respect
to the heirs of the former President who
have never held the office.

117. “[The] applivation of Executive priviiewe
depends on a weighing of the public interast
protected by the privilege against the public
.interests that would be served by disclosure

in a particular case. Nixon v. Sirica, su-
pra, 159 U.S.App.D.C. 58, 487 F.2d at 716.
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instances, “[the privilege] is not to be
lightly invoked.” Reynolds, supra, 345
U.S. at 7, 73 S.Ct. at 532.

Moreover, it is the incumbent Presi-
dent, not the former President, who
bears the legal and political responsibili-
ty for -either asserting or waiving the
privilege. - It is the incumbent President
who is held legally responsible for his
conduét, U.S.Const. Art. 11, Sec. IV, and
it is the incumbent President who -is
held politically responsible; he, not the
former President, must stand for re-
election, U.S.Const., Art. II, Sec. I, cl. 1.
And,” even though there are statutes
which would prohibit the former Presi-
dent from disclosing certain informa-
tion,118 these statutes are not all-inclu-
give,

The court concludes that the privilege
which protects confidential communica-
tions relating to the conduct of the Of-
fice of the President belongs to the gov-
ernment, and must be asserted or waived
by the incumbent President, and not by
the former President or any other pri-
vate citizen. :

C. The Scope of Protection of the
~Privilege .

Former President Nixon contends that
if he is unable to control the assertion
or waiver of the privilege, he-will lose
the protection that the privilege would
afford him if he were still in office.

Prehmmarlly, as this Court has ear-

. lier set forth, the privilege does not ex-
ist for the protection of the officeholder,
but rather for the office and, therefore,
the public. Yet, the effect of the privi-
lege is to shield public officials to a lim-
ited extent. . They are protected from
public disclosure of “errors or bad judg-
ment,” Kaiser Aluminum, supra, 157 F.
Supp. at 946, except where the privilege
must yield to other interests. See Unit-
ed- States v. Nixon, supra.. However,
this protection is limited:

“Tt is true, -of course, that the Execu-

tive cannot, any more than the other

branches of government, invoke a gen-
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eral confidentiality privilege to shield
its officials and employees from inves-
tigations by the proper governmental
institutions into possible criminal
wrongdoing.” '
Senate Select Comm. on Pres. Cam. Act.
v. Nixon, supra, D.C.Cir.,, 498 F.2d at
731 (footnote omitted).

" See also, Nixon . Sirica, supra, 159 U.

S.App.D.C. 58, 487 F.2d at 713.

[52] It is against this background
that former President Nixon strongly
asserts that if the court rules that only
an incumbent President may assert or
waive the privilege which protects the
confidential communication of the Presi-
dent, including those of-a_former Presi-
dent, relating to the conduct of the Of-
fice of the President, it would subject
each President to the intolerable possi-
bility that his successor would lay bare,
either out of spite or for political gain,
those confidential communications of his
predecessor which reveal “errors or bad
judgment.” But such an assertion is
untenable as the privilege is part of the
Constitution, United States v. Nixon, su-
pra, which each President has a’ consti-
tutional duty to “preserve, protect and
defend.” U.S.Const., Art. II, Sec. I, cl.
7. This duty carries with it the respon-
sibility that each President not disclose
the” confidential communications of his
predecessor except upon the same con-
sideration that he is required to give to
his own confidential communications
with his assistants, i. e, when it is in
the “public interest”. United Stdtes v.
Nixon, supra, 418 U.S. at 713, 94 S.Ct. at
3110 (Section D). And, it matters not
that a former President has no remcdy
at law or equity to prohibit disclosures
by his successors, or to recover damages
therefrom for his successors, having
taken the “oath of office” may, upon a
violation of the duty to protect such
communications, be held responsible.
U.S.Const., Art. II, Sec. I, cl. 1; Sec. IV

Former President - Nixon, hewever,
claims that a “Presidential privilege™ is
essential to.a former President; other-

118. See e. g., title 18 U.S.C. § 793(d)—-(e).

wise, he could be compelled to reveal
confidential communications once he had
left office.11®
any notion of a personal *Presidential
privilege”. However, this does'not mean
that a- President, once he has left office,
can be compelled to reveal confidential
communications which relate to the con-
duct of the Office of the President.
For, a President, in this sense, is analo-
gous to an attorney.

[53,54] When an attorney is subpoe-
naed or summoned to testify about con-
fidential communications protected by

" the attorney-client privilege, he may not
do so without the informed consent of
his client. - For, the attorney-client priv-

only be waived by the client. See Magi-
da v. Continental Can Co., 12 F.R.D. 74,
78 (S.D.N.Y.1951). Similarly, the form-
er President, when called upon to testify
about confidential communications con-
cerning the conduct of the Office of
the President, could not do so without
the informed -consent of the client—
in this case, the public. However, un-
like the attorney-clxent privilege, the
public expresses its consent through
its designated representatwe,m the in-
cumbent President. Thus, it would
appear that when the former President
is subpoenaed or summoned to testify
concerning  confidential communica-
tions relating to the conduct of the
Office -of the President, the incumbent
President. would have to intercede in
order to assert or waive the privilege.
This conclusion has found expression
in not wholly dissimilar cases. See
e. _g, Heine v. Raus, 399 F.2d 785
(4th Cir. 1968). However, a final and
conclusive determination of this question
“is not essential for a resolution of the
questions herein.

o i19. In support of this contentlon. he points
. to the fact that Harry S. Truman, after he
had lefr office, when -.ummuned to tesrify
hefore Cougress, refused on the ground that
he could not_do so as it would result in his
revealing confidential communications relat-
ing to the conduct of the office of the Presi-
dent and, the communications were, there-
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This Court has rejected .

ilege is personal to the client, and can - -

. 120. Cf.
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The Court concludes, as a matter of
law, that the privilege which attaches to
confidential communications relating to
the conduct of the Office of the Presi-
dent contained in Presidential materials
and tape recordings belongs to the gov-
ernment and may only be asserted or
waived by the incumbent President, and
not by former President Nixon.

X. FOURTH AMENDMENT

POINT ONE: MR. NIXON'S
FOURTH AMENDMENT RIGHTS -
HAVE NOT BEEN VIOLATED BE-
CAUSE THE NOVEMBER' 9TH
AGREEMENT IS NOT A GENERAL
WARRANT: NOR DOES IT SUB-
JECT HIM TO AN UNREASONA-
BLE SEARCH AND SEIZURE.
HOWEVER, UNDER THE CIRCUM-
STANCES, MR. NIXON'S RIGHT-
OF PRIVACY MUST BE AFFORD-
ED PROTECTION.

This Court, having ‘held that only the

incumbent President can assert or waive

the privilege which attaches to the con-
fidential communications relating to the
conduct of the Office of the President
contained in the Presidential materials
and taped conversations of the Nixon

- Administration, cannot enjoin the ac-.

tions of the defendants or the November
9th Agreement on the basis of a claim
of ‘infringement of “Presidential privi-
lege”. . Mr. Nixon, however, also seeks to
enjoin the defendants, who are now act-

“ing pursuant to the November 9th

Agreement, from infringing upon his al-
leged fourth amendment rights. In a
three-fold allegation, he claims that the
ovember 9th Agreement is a ‘“general
warrant”, that the defendants’ access to
the Presidential materials and tape re-
cordings is-a violation of his right to be
free from unreasonable searches and sei-

tore, privileged. Brief of Richard M. Nixon

in Support of Motion for Preliminary In-
junetion at 2€.
In re lnvestigation of World Ar-

rangements with Relation to . ’e-
trolenm, 13 F.R.D. 280, '.’85-286 (D.D.C.
1952). ]
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zures, and that the defendants will also
violate his constitutional right of priva-
" ¢y. The Court will deal with each of
> these arguments in turn, as they are in

large part dependent upon each other.

A. “General Warrant”

[55] Mr. Nixon contends that the
November 9th Agreement is a ‘“genecral
warrant” which is abhorrent to the Con-
stitution,. specifically the fourth amend-

" ment which was adopted to safeguard
" against such pernicious practices. See
Weeks v. United States, 232 U.S. 383,
390, 34 S.Ct. 341, 58 L.Ed. 652 (1914).
The November 9th Agreement, set forth
in its entirety in Appendix B, however,
bears no resemblance to a-“general war-
rant”. It does -not give the Special
 Prosecutor the .general authority to in-
vade the home and privacy of a citizen
and seize his private papers in support

of charges against him. Id. It is evi- .

dent from the first paragraph of the
agreement that it is a waiver by the in-
cumbent President of the privilege to
prevent disclosure of confidential com-
munications between the President, al-
beit the former President, and his as-
sistants relating to the conduct of‘ the
Office of the President:

“WHEREAS, Gerald R. Ford, Pres-
ident of the United States, has deter-
mined and informed his counsel that
the due adminjstration of justice and
the public interest require that the
Special Prosecutor have prompt and
effective use of those Presidential
materials of ‘' the Nixon Administra-
tion now located in the White House
complex that are relevant and import-
ant to ongoing criminal investiga-
tions and prosecitions within the
Special Prosecutor S jurisdiction

” 121

‘The agreement does not give the Spe-
cial Prosecutor the power to indiscrimi-

121. The striking similarity of this language
with that of the Supreme Court, in United
States v. Nixon, 418 U.S. at 712, 94 S.Ct. at
3110, is quite evident. And, it must also be
pointed out that President Ford, aithough
waiving rthe general privilege as to confiden-
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nately search the Presidential materials
and tape-recorded conversations. Rath-
er, it specifically limits both the scope
and procedures for access. The Special
Prosecutor not only must specify “those
materials that he has reason to believe
are relevant to specified criminal inves-
tigations and prosecutions” but also
must explain “why access to such mate-
rials is. important to a full and fair reso-
lution of these investigations and
prosecutions.” 122
More importantly, the agreement does
not sanction an unlawful intrusion into
the privacy of a citizen. Although the
agreement does not define the “Presi-
dential materials” referred to in the
first paragraph, the United States gov-
ernment and the Special Prosecutor have
stated on the record that it only encom-
passes Presidential materials and tape
recordings relating to the conduct of the
office of the President. They argue
that such access is lawful and is based
upon the government’s right to access to
materials and tapé—recorded' conversa-

-tions in which they have an “overriding

interest”. This theory is extracted from
dicta in the case of Folsom v. Marsh, 9
Fed.Cas. 342, 347 (D.Mass.1841) and a
recent opinion of the Attorney Gener-
al.123  Although this Court has rejected
this theory, the access. is nevertheless
lawful, since this Court has held that
these “Presidential material and tapes”
do in fact belong to the government, giv-
ing it an unfettered right of access.

Thus. there being no grounds for con-
cluding that the November 9th Agree-
ment is a “‘general warrant”, its effec-
tuation can not be enjoined on that ba-
sis.

B. Search and Seizure

[56] Mr. Nixon’s second contentlon
is that any search by the defendants

pursuant to the November 9th Agree-

. . . . . -
tinlity, did not waive the privilege as to nn-
< I

tional security macters. See Appendix 8.% 2.
122. Appendix B, 11 and 1(a) & (b).
123. See footnote 88, supra.
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ment would nevertheless violate his
fourth amendment right to be free from

. unlawful searches- and seizures. This

claim must be consxdered in light of the
following: flrst the defendants and the
Specxa] Prosecutor have averred that the
November 9th Agreement only pertains
to Presidential materials and tape-re-
corded conversations relating to the
conduct of the Office of the .President;
second, this Court has held that these
are the property of the ‘United States
Government; and, third, they are in

. the possession of the Executive Branch
of the government.

[57-63] There is no cognizable
fourth amendment claim by ‘a private
citizen with respect to a search by the

‘government of government property in-

the . government's possession, even
though the private citizen generated or
retained the property as a public

_official.124¢ This is true even though the

fourth amendment applies to private ma-
terials, Boyd v. United .States, 116 U.S.
616, 6 S.Ct. 524, 29 L.Ed. 746 (1886),
and private conversations, United States
v. United States Dist. Ct., E. D. of
Mich.,, S. D., 407 U.S. 297, 313, 92 S.Ct.
2125, 32 L.Ed.2d 752 (1972), and not to
government-owned materials and tape-
recorded conversations. Cf. Davis v.
United States, 328 U.S. 582, 589-591, 66

124. The fourth amendment protects an indi-
vidual from unlawful government seizures of
private property in the individual's posses-
sion; it does not protect seizures of private
property lawfully in the possession of the
government. See Burdeau v. McDowell, 256
U.S. 465, 476, 41 S.Ct. 574, 63 L.Ed. 1048
(1921). Thus. it is difficult to comprehend
how there conld be auny unlawful search and
seizure of government property in govern-

ment possession. The applicable constitu-

tional provision would appear_to be the fifth

"amendment, which protects an individual -

from compulsory production of evidence to
be used against him. See United States v.
Davis, supra, 328 U.S. at 587, 68 S.Ct. 1256.
There is uno indication, however, that the
Special Prusocutor iutends to use the Presi-
dentiai materinls :and tape-recorded conver-
sations in a criminal proceeding against the
former President. And, the Court takes ju-
dicial notice of the fact that President Ford
has granted, and Mr. Nixon has accepted, a

S.Ct. 1256, 1259, 90 L.Ed. 1453 (1945).
And, even where the individual is still in
public office, it is well-settled that, “in

the case of public records and official

documents, made or kept in the adminis-

tration of public office, the fact of ac- .
tual possession or of lawful custody -

would not justify the officer in resisting
inspection, even though the record was
made by himself and would supply the
evidence of his alleged criminal derelic-
tion.” Wilson v. United States, 221 U.S.
361, 380, 31 S.Ct. 538, 55 L.Ed. 771
(1912). See also Taylor v. United
States, 111 U.S.App.D.C. 324, 296 F.2d

446 (1961). This principle has even-

greater force when the official has left
office and no longer is in custody of the
materials, for “the settled doctrine is
that objection to evidence obtained in vi-
olation of ‘the prohibition of [the-fourth
amendment] may be raised only by one
who claims ownership in or right to pos-
session of . the property seized

. .” Gibson v. United States, 80
U S. App D C. 81, 149 F.2d 381, 384
(1945) 125

It is the conclusion of this Court that
there can be no violation of Mr. Nixon’s
fourth amendment right to be free from

‘unlawful searches and seizures with re-

spect to the-Presidential materials and
tape-recorded conversations relating to

full and unconditional pardon. Such a par-
don dispels any possibility that a fifth
amendment claim could -be cognizable.
Brown v. Walker, 161 U.S. 591, 598-599. 16
S.Ct. 844, 40 L.Ed. 819 (1896). However,
since Mr. Nixon has not contested the No-
vember 9th Agreement on fifth amendment
grounds, it is unnocessary for the Court to
embark upon coasideration of such issues.

125. Although the Supreme Court has held
that property rights and the right to posses-
sion are not controlling fourth amendment
considerations, Warden v. Hayden, 387 U.S.
294, 302-306. 87 S.Ct. 1642, 18 L.Ed.2d 782
(1967), they become (significant in the in-
stant matter which is analogous to the situ-
ation wiere one ritizen seeks to prevent the
search of anoiher citizen's property. See
Gibson, supra, 149 F.2d at 384, ‘In such sit-
uations, there is no cognizable fourth amend-
ment claim. Id.
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the conduct of -the Office of the Presi-
dent, which are owned by and are in the
possession of the United States Govern-

ment.

C. Right of Privacy-
Having rejected Mr. Nixon’s general
. warrant and search and seizure allega-

tions, the Court will now address the

merits of his allegation of mfrmgement
of his right of privacy.

[64,65] The essential purpose of the
fourth amendment is to shield the citi-
zen from unwarranted intrusions into
his-privacy. Cardwell v. Lewis, 417 U.S.
583, 94 S.Ct. 2464, 2469, 41 L.Ed.2d 325
(1974) (and cases cited therein). “This
protection reaches all ‘alike, whether ac-
cused of a crime or not, and the duty of
giving to it force and effect is obliga-
tory upon all entrusted under our Feder-
al system with the enforcement of the
laws.” Weeks v. United States, 232 U.S.
'383, 392, 34 S.Ct. 341, 344, 58 L.Ed. 652
(1914). Thus, even though Mr. Nixon is
not the object of the criminal process, he
has a2 right to have the privacy of both
his private papers and conversations
protected. But, such protection is not
afforded unless it can be found that he
has a reasonable expectation that they
will remain free from governmental in-
trusion. See Mancusi v. DeForte, 392
" U.S. 364, 88 S.Ct. 2120, 20 L.Ed.2d 1154
(1968); Katz v. Umted States, 389 U.S.
347, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967).126 ’

[66,67]) The fact that personal prop-
erty is in the possession of the govern-
ment does not in and of itself eliminate
an expectation of privacy. See United
States v. Blok, 88 U.S.App.D.C. 326, 188
F.2d 1019, 1021 (1951). Here, former
President Nixon left office under unique

126. Although it is arguable that the Presi-
" dential Recordings and Materials Preserva-
tion Act, supra, may have taken by eminent
domain these private materials und tape-re-
corded conversationms, this is still in dispute
and is the subject matter of Mr. Nixon's
pewly-filed suit. See footnote 64, supra.
Thus, the Court will not reject Mr. Nixon’s
privacy claim’ on that basis.- Further, a

389 FEDERAL SUPPLEMENT

circumstances, making it difficult for
him t6 remove Wwith him his personal
materials and tape-recorded conversa-
tions. The evidencé indicates that at
the time of his departure, they were

being prepared for transfer to his home -

in California. Certainly, the fact of his
unusual departure from office did not
diminish his nor the government’s ex-
‘pectation that these materials would re-
main free from intrusion. Thus; his
right of privacy deserves protection.

However, the need to protect Mr. Nix-.

on's right of privacy with respect to
personal materials " and tape-recorded
conversations springs not from an in-
tended governmental intrusion, but from
the circumstances and the very nature
of the tapes. The Special Prosecutor
and the .government defendants have em-
phatically stated that they have no inter-
est in Mr. Nixon’s personal materials
and tape-recorded conversations. They
admit, however, that in locating certain
government-owned materials and tape-
recorded conversations, specified by “the
Special . Prosecutor pursuant t6 the No-
vember 9th Agreement, there may be in-
advertent examination of - the private
materials and tape-recorded conversa-
tions. This is due to the fact, recog-
nized by all the parties, that official and
‘personal materials and conversations are
intermingled. This is supported by the
evidence adduced at the hearings which
revealed that in the haste to compile and
prepare the materials for transfer, no
system for separating personal from of-
ficial materials was employed:1?? And,
although some of the boxes in which the
material was placed are marked, there is

no assurance as to the nature of all of’
the materials in a pariicular box- or.

file.128  With respcct tp‘the.tape-rccord-
ed conversations, it is obvious and uncon-

strong argument may be m'lde that the Aet
in fact protects his right of privacy. See
section 104(a).

127. Testimony of Mr. Jack Neshirt, TR-SI-

53. S6-94. 104-105: See also. Deposition of

Mr. Nesbitt at 10-11, 27, 3840, 65, 38-+2.
128. Id.

gae
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tested that they are interspersed with
official and personal matters.

" The Court, therefore, fmds that Mr.

. Nixon does have a cognizable right of

privacy claim to the personal materials

and tape-recorded conversations which

right is threatened not by an intended
governmental intrusion, but by the pos-
sibility of inadvertent examination .in

" the course of the defendants’ lawful ex-

amination of Presidential materials and
tape-recorded conversations relating to
the conduct of the Office of the Presi-
dent. Having so found, the Court turns
to the question of the nature of the rem-
edy to be applied under the circum-

stances.

POINT TWO: MR. NIXON’S
RIGHT TO PRIVACY DOES NOT
ENTITLE HIM TO AN INJUNC-
TION, BUT THE COURT HAS THE
POWER TO PROTECT HIS RIGHTS
AND THOSE OF THE GOVERN-
MENT BY" FASHIONING A REME-
DY.

[68,69] This Court has the power to
issue an injunction to prevent an injury
to a constitutionally-protected right, in
this case, the right of privacy. See, Bell
v. Hood, 327 U.S. 678, 66 S.Ct. 773, 90
L.Ed. 9389 (1946)1%® see also Bivens v.
Six Unknown Named Agents of the Fed.
Bur. Nare., 403 U.S. 388, 91 S.Ct. 1999,

- 29 I,.Ed.2d 619 (1971) (especially Har-

lan, Jr., concurring, 398—412). Such a
remedy, however, is in this instance
clearly inappropriate. The Special Pros-
ecutor and the government defendants
have, as previously noted, evinced no in-
terest in Mr. Nixon’s personal materials
and tape-recorded conversations. This
Court will not enjoin them from doing
an act which they do not themselves
wish to do. Nevertheless, the Special
Prosecutor and the government, having
candidly conceded that as a result of in-
termingling the possibility of unintend-

129. The Court, articulating the rule, stated
. . . it is established practice for this
Court to sustain the jurisdiction of federal
courts to issue injunctions to protect rights

ed infraction exists, have recommended
that the Court fashion a remedy suited
to the circumstances. It is clear that
this Court has the power, and indeed the

‘duty, to fashion such a remedy. See

Marbury v. Madison,- 5 U.S. (1 Cranch)
137, 163, 2 L.Ed. 60 (1803):

“the government of the United States’
has been emphatically termed a gov-
ernment of laws, and not of men. It
will certainly cease to deserve this
high appellation, if the laws furnish
no remedy for the violation of a vest-
ed legal right.” ’

See also, Bivens, supra; J. 1. Case Co. v.
Borak, 377 U.S. 426, 84 S.Ct. 1555, 12
L.Ed.2d 423 (1964); Textile Workers
Union v. Lincoln Mills, 353 U.S. 448, 77
S.Ct. 912, 1 L.Ed.2d 972 (1957); Bell v
Hood, supra; Dellinger, Of Rights and.
Remedies: The Constitution as a Sword..

85 Harv.L.Rev. 1532, 1540-43 (1971-72).

In light of the circumstances, the.

problem facing the Court is formulating

a procedure which will both. effecuate
the interests .and protect the rights of
the parties. This is not a novel prob-
lem, even with re_speét to these very.
same tape-recorded conversations. See

‘Nixon v. Sirica, supra, 159 U.S. App D.C.

58, 487 F. 2d at 718-721.

Although the overall controversy con-
cerns approximately 42 million materi-
als, including documents, papers, tapes,
etc., the Special Prosecutor, the govern-
ment, and Mr. Nixon agree that their
dispute involves a significantly smaller
number of items. Theseé include ap-
proximately 138 boxes of papers and 900
tape-recorded conversations. Further,
the Special Prosecutor, pursuant to the
November 9th Agreement, seeks only a
relatively small portion of these materi-
als to be used for investigations, for
ongoing grand injuries, and for prosecu:
tions. And, in-an effort to aid the
Court, the Special Prosecutor has sug- -

safeguarded by the Constitution . ",

327 U.S. at 684, 66 SCt at 777 (ioutnolc

omitted). .
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0 A
gested several alternative procedures for
resolving the question of access.130

[70] Initially, it must be recognized
that Mr. Nixon, not the government or
Special Prosecutor, must make“the pre-
liminary determination of what is pri-
vate. For if the government or Special
Prosecutor were to examine the materi-
als and tape-recorded conversations for
this purpose, they would be doing th_at
which any procedure must be designed
to prevent—the intrusion into Mr. Nix-
on’s privacy. _Allowing Mr. Nixon to
make this initial determination, how-
ever, must not result in the frustration
of the interests of the government in
immediate and unfettered access to ma-
terials and tape-recorded conversations
relating to the conduct of the Office of
the President. Therefore, the Court,
based upon the recommendations of the
Special Prosecutor, will requxre the fol-
lowing procedure: 131

1. Documents: In effectuating the
terms and conditions of the November
9th Agreement, the government defend-
ants, or their agents, prior to any gov-
ernmental examination of the materials,
'shall permit Mr. Nixon or his counsel,

" (a) to segregate from any box or file,
any document which is deemed personal,
.as defined by this Court, (b) to mark
those portions of any document which
- are deemed private, as defined by this

Court, without .destroying or impairing .

the integrity of that portion or any oth-
er portion of the document;

2. Tapes: In effectuating the terms
and conditions of the November 9th
Agreement, the govemmenf defendants,
or their agents, prior to any governmen-
tal examination of the tape-recorded

130. Response of the Special Prosecutor to
Mr. Nixon’s Report to the Coukt, January 2,
1975.

‘

131. This procedure is delineated in terms of
the effectuation of the Novemher Oth Agree-
ment. However, .the same provedure is in-
tended to apply with equal force to requests
for Presidential materials or tape-recorded
conversations when such requests are made
pursuant to a subpoena or court order, or

conversations, shall permit Mr. Nixon or
his counsel to listen to-those tape-record-
ed conversations and, if any such tape-

recorded conversation contains matters -

which are deemed private, as defined by
this Court, then Mr. Nixon or his coun-
sel shall so designate.

This procedure is to be effectuated as
follows:

(a) The defendants shall specify one
individual official of the government
having expertise in.the use of tape re-
cording mechanisms (hereinafter, “oper-
ator”), who at all times shall operate the
mechanisms chosen by the operator for
use in this procedure; and

(b) The operator shall employ two
tape recorders, one (hereinafter, ‘‘re-
corder A”) of which shall include the

" following features: (1) a single-listen-

ing device, commonly known as head-
phones, and (2) a digital “counter”; the
other (hereinafter, “recorder B") shall
include the capacity to duplicate the re-

. cording fromrecorder A; and

(¢) When Mr. Nixon, or his counsel,

are in the process of listening to the’

tapes, he shall utilize the single-listener
device; and

(d) The operator shall play the tape
on recorder A and duplicate the tape
onto recorder B, and when Mr. Nixon or
his counsel deem any conversation or
portion thereof as private, as defined by
this Court, the operator shall stop re-
corder B at the commencement of that
conversation or portion thereof so as not
to record that conversation or portion

thereof on the tape on recorder B, and’

shall commence the tape on recorder B
at the termination of the conversation or
portion thereof designated as private,

by way of application ‘under the Freedoum of
Information Act. As discussed in Section
VIII, -supra,” requests under the FOIA are
proper when the materials or conversations
being sought were geperated by exsuutive
departments or by the Executive (Hifice of
thie President: requests are nov awithin the
scope of the FOIA when the materials or
conversations being sought were ypenerated
by the White House Office.
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and the operator shall also, utilizing the
“counter , mark in a log the digital
number of the commencement and termi-

nation of the conversation or portion

thereof designated as private.

Thus, there will be produced one du-
plicate for use without any private con-
versations or portions thereof. And, if
the-original tape or tapes are to be used,

the private conversations or portions-

thereof can be avoided by reference to
the log and the digital numbers therein.

The Court is of the belief that the’

above procedure will be accomplished
with the full cooperation of the parties
and with all deliberate speed.

It is recognized by all parties that dis-
putes will arise with respect to the validi-
ty of the claim that a particular materi-
al or tape-recorded -conversation, or por-
tion thereof, is private. When such a
dispute arises, upon notice of counsel,

the Court shall examine the material or -

tape-recorded conversation, or portion
thereof, in camera. This shall be fol-
lowed by a hearing in chambers under
the procedure set forth below.

The burden of proof as to whether a
particular paper or tape-recorded con-
versation, or portion thereof, is personal
shall be horne by Mr. Nixon. The pri-
mary reason for .placing .the burden of
proof on Mr. Nixon is that he alone will
have “access to knowledge about the fact
in question.” James, Civil Procedure,

" 257 (1965) (citing Maguire, Evidence,

Common Sense and Common Law 179
(1947)). The government and the Spe-
cial Prosecutor are at an obvious disad-
vantage since they will not have exam-

ined the materials or tape-recorded con- -

versations, and, therefore, will not be
able to say with sufficient accuracy why
a particular paper or tape-recorded con-
versation, or portion thereof, is or is not
private or official. Thus, the burden
must fall to the party having the superi-
or knowledge of the facts in question.

Placing the burden on Mr. Nixon aiso’

comports with the traditional reason for
allocating the burden of proof. The
government and the Special Prosecutor

do not seek access to these private mate-
rials and tdpe-recorded. conversations.
Rather, it is Mr. Nixon as plaintiff who
seeks to protect his privacy therein.
Thus, the burden of proof must be
placed upon Mr. Nixon, who relies upon
the essential fact that a particular paper

‘or tape-recorded conversation or portion

thereof is private to establish his claim
for relief. See 9 Wigmore, Evidence §
2486 (3d ed. 1940).

Furthermore, the Court will not re-
quire that the government or Special
Prosecutor demonstrate a particular
need for a particular paper or. tape-re-
corded conversation prior to the in cam-

‘era inspection. Although this is con-

trary to the procedure set forth in Nix-

. on v. Sirica, supra, 159 U.S.App.D.C. 58,

487 F.2d at 716-718, and approved in
United States v. Nixon, 418 U.S. at 7T12-
716, 94 S.Ct. at 3110-3111, there are ob-
vious reasons for not adopting that re-
quirement in the instant matter. There
the taped conversations were cloaked in
a “presumptive privilege”, since their
production was opposed on the basis of

‘executive privilege. 487 F.2d at 716:

418 U.S. at 708, 94 S.Ct. at 3108. The
presumption was based upon a deference
to a determination of a co-equal branch
of the government and upon the great
public interest in nondisclosure. 487 F.

2d at 717; 418 U.S. at 706-707, 94 S.Ct.

at 3107, 3111. These considerations are
not extant where the sole reason for op-
posing mere inadvertent examination is
the personal right of privacy.

Thus, the Court will require that -

when a dispute arises, Mr. Nixon shall
submit to the Court, the government,
and the Special Prosecutor, a specific
statement designating with particularity
those materials or tape-recorded conver-
sations, or portions thereof, which he
believes should not be examined. This
shall be accompanied by a detailed state-
ment of the reasons why the particular
materials or tape-recorded conversations
are to be considered private. - Such

_statement shall be drawn in such a man-’

ner so as not to compromise the sub-
stance of the maicrials or conversations
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for which protection is sought. Where-
upon the government and- the Special
Prosecutor shall file with the Court and
Mr. Nixon a response thereto, with that
degree of specificity as is possible using
available. materials.’32 Those.materials
and/or tape-recorded conversations shall
be submitted to the Court for an in cam-
era inspection, to be followed by a hear-
ing in chambers. .
Following the in camera inspection

"and the hearing in chambers, the Court

will either (a) uphold or deny the claim,
or (b) uphold or deny the claim in part,

and thereupon designate that which is
private. These findings shall be consid- -

ered final for purposes of appeal.

XI. CONCLUSION

In accordance with this Opinion, and
the findings of fact and conclusions ‘of
law contained herein, the Court will is-
sue an Order of even date herewith ren-

dering judgment which grants or denies '

total or partial relief to " the parties
based upon their claims.

APPENDIX A
Sepltember 6, 1974

Honorable Arthur F. Sampson
Administrator

General Services Admmlstratlon
Washington, D.C.:

Dear Mr. Sampson:

In keeping with the tradition established
by other former Presidents, it is my de-
sire to donate to the United States, at a
future date, a substantial portion of my
Presidential materials which are of his-
torical value to our Country. In donat-
ing these Presidential materials to the
United States, it-will be my desire that
they be made available, with appropriate
restrictions for research and study.

In the interim, so that my materials
may be preserved, I offer to transfer to
the Administrator of General Services

" (the “Administrator”), for deposit, pur-

suant to 44 U.S.C. Section 2101, et seq.,

132. These include materials: such as White -

. House diaries, logs, indices, etc., that the

all of my Presidential historical materi-
als as defined in 44 U.S.C. Section 2101
(hereinafter “Materials”), which are lo-
cated within the metropolitan area of
the District of Columbia subject to the
following: .

1. The Administrator agrees to ac-
cept solely for the purpose of de-
posit the transfer of the Materi-
als, and in so accepting the Mate-
rials agrees to.abide by each of
the terms and conditions con-
tained herein.

2. In the event of my death prior to
the expiration of the three-year
time period established in para-
graph 7A hereof, the terms and
conditions contained herein shall
be binding upon and inure to the
benefit of the executor of my es-
tate for the duration of 'said pe-
riod.

3. I retain all legal and equitable ti-
tle to the Materials, including all

_ literary property rights. '

4. The Materials shall. upon accept-
ance of this offer by the Admin-
istrator, be deposited temporarily
in an existing facility belonging
to the United States, located
within the State of California
near my present residence. The
Materials shall remain deposited
in the temporary California facil-
ity until such time as there may
be established, with my approval,
a-permanent Presidential archi-
val depository as provided for in
44 U.S.C. Section 2108.

5. The Administrator shall pronae
in,such temporary depository and
in any permanent Presidential

. archival depository reasonable of-
fice space for my personal use in
accordance with 44 U.S.C.
Section 2108(f). The Materials
in their entirety shall be deposit-

ed within such ofTice spauve in the
manner described in paragraph 6
hereof.

" Special Prosecutor has said are available jor
this use. ’

. '-'t:’:r.‘

NIXON v. SAMPSON - _ 161

Cite as 389 F Supp. 107 (1975)

Within both the temporary and
any permanent Presidential ar-
chival depository, all of the Mate-
rials shall be placed within se-
cure storage areas to which ac-

cess can be gained only by use of’
two keys. One key, essential for

access, shall be given to me alone
as custodian of the Matenals
The- other key may be duplicated
- and entrusted by you to the Ar-
chivist of the United States or to
members of his staff. -
Access to the Materials within
the secure areas, with the excep-
tion of recordings of conversa-
tions in the White House and the
Executive Office Building which
are governed by paragraphs 8
and 9 hereof, shall be as follows:

A. For a period of three years
from the date of this instrument,
I agree not to withdraw. from de-
posit any originals of the Materi-
als, except as provided in subpar-
agraph- B below and paragraph
10 herein. During said three-
year period, I may make repro-

ductions of any of the originals:

of the Materials and withdraw
from deposit such reproductions
for any use I may deem appro-
priate. Except as provided in

subparagraph B below, access to -

the Materials shall be limited to
myself, and to such persons as 1
may authorize from time to time
in writing, the scope of such ac-
cess to be set forth by me in each
said written authorization. Any
request for access to the Materi-
als made to the Administrator;

the Archivist of the United-.

States or any member of their
staifs shall be referred to me.
After three years I shall have
the right to withdraw from de-
posit without formality any or all
of the Materials to which this
paragraph applies and to retain
such withdrawn Materials for
any purpose or use I may deem
appropriate, including but not
389 F.Supp.—11 ’ i

limited to reproduction, examina-
tion, .publication or display by
myself or by anyone else I may
approve.

B. In the event that productlon
of the Materials or any portion
thereof is demanded by a subpoe-

na or other order directed to any

official or employee of the Unit-
ed States, the recipient of the
subpoena or order shall immedi-

~ ately notify me so that I may re-.
spond thereto, as the owner and .

custodian of the Materials, with
sole” right and power of access
thereto and, if appropriate, as-
sert any privilege or defense I
may have. Prior to any such
production, I shall inform the
United States so it may inspect
the subpoenaed materials and de-
termine whether to object to its
production on grounds of nation-
al security or any other privilege.

The tape recordings of conversa-
tions in the White House and
Executive Office Building which
will be deposited pursuant to this
instrument shall remain on de-
posit until September 1, 1979. 1
intend to and do hereby donate to
the United States, such gift to be

effective September 1, 1979, all .

of the tape recordings of conver-
sations in the White House and
Executive Office Building condi-
tioned however on my continuing
right or access -as specified in
paragraph 9 hereof and on the
further condition that such tapes
shall be destroyed at the time of
my death or on September L,
1984, whichever event shall first
occur. Subsequent to September
1, 1979 the Administrator shall
destroy such tapes as I may di-
rect. I impose this restriction as
other. Presidents have before me

. to guard against “the possibility

of the tapes being uséd to injure,
embarrass, or harass any person
and properly to safeguard the in-
terests of the United States.
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.

Access. to recordings of conversa-
tions in the White House and
Executive Office -Building within
the secure areas shall be restrict-
ed as follows:

A. 1 agree not to withdraw
from deposit any originals of the
Materials, except as provided in
subparagraph B and paragraph
10 below, and no reproductions
shall be made unless there is mu-
tual agreement. Access to the
tapes shall be limited to myself,
‘and to such persons as I may au-
thorize from time to time in
writing, the scope of such access
to be set forth by me in each
said written authorization. No
person may listen to such tapes
without my written prior approv-
al. I reserve to myself such lit-
erary use of the Information on
the tapes.

B. In the event that production

of the Materials or any portion
thereof is demanded by a'subpoe-

na or other order directed to any:

official or employee of the Unit-
ed States, the recipient of the
subpoena or order shall immedi-
ately notify me so that I may re-
spond thereto as the owner and
custodian of the Materials, with
sole right and power of access
thereto and, if appropriate, as-
sert any privilege or defense I
may have.  Prior to any -such
production, ‘I shall inform the
United States so it may inspect
the subpoenaed materials and de-
termine whether to object to its
production on grounds of nation-
al security or any other privilege.

The Adm’inistrator shall arrange
and be responsible for the rea-
sonable protection of the Materi-
als from loss, destruction or ac-
cess by- unauthorized persons,
and may upon receipt of any ap-
propriate written authorization
from the Counsel to the Presi-
dent provide for a’temporary re-
deposit of certain of the Mate-
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rials to a location other than the
existing facility described in par-
agraph 4 herein, provided how-
ever that no dimunition of the
Administrator’s responsibility to

protect and secure the Materials -

from loss, destruction, unauthor-
ized copying or access by unau-
thorized persons is .affected by
said temporary re-deposit.

11. From time to time as I deem ap- .

propriate, I intend to donate to
the United States certain por-

tions of the Materials deposited’

with the Administrator pursuant
to this agreement, such donations
to be accompanied by appropri -
restrictions as ‘authorized by 44
U.S.C. Section 2107. However,
-prior to such donation, it will be
necessary to review the Materials
to determine which of them
should be subject to restriction,
and the nature of the restrictions
to be imposed. This review will
require’ a meticulous, thorough,
time-consuming analysis.

request that you designate cer-
tain members of the Archivist's
staff to assist in this review un-
der my direction.
If you determine that the terms and
conditions set forth above are acceptable
for the purpose of governing the estab-
lishment and maintenance of a deposito-
ry of the Materials pursuant to 44 U.S.
C. Section 2101 and for accepting the ir-
revocable gift of recordings of conversa-
tions after the specified five year per iod
for purposes. as contained in paragraph
8 herein, please indicate your acceptance
by signing the enclosed copy of this iet-
ter and returning it to me. Upon your
acceptance we both shall be bound by the

_terms of this agreement.

Sincerely,
~ /8/ Richard Nizon
Arthur F. Sampson -
Administrator Generzl
Services Administration
/8/ Arthur F. Sampson
9/7/74 ’

Accepted by:

If nec--
essary to fulfill this task, I will _

i
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" APPENDIX B

NOVEMBER 9, 1974 AGREEMENT

WHEREAS, Gerald R. Ford, President
of the United States has determined and
informed his Counsei that the due ad-
ministration of justice and the public in-
terest require that the Special Prosecu-
tor have prompt and effective use of
those Presidential materials of the Nix-
on Administration now located in the
white House complex that are relevant
and important to ongoing criminal in-
vestigations and prosecutions within the
Special Prosecutor’s jurisdiction; and

WHEREAS, this Agreement; if imple-
mented, would accommodate the needs of
the Special Prosecutor with respect to
such materials;

NOW, THEREFORE, the underSIgned
have agreed as follows:

1. Upon letters from the Special

Prosecutor to Counsel to the President

specifying those materials that he has
reason to believe are relevant to speci-
fied eriminal investigations or prosecu-
tions within the Special Prosecutor’s ju-
risdiction and explaining why access to
such materials is important to a full and
fair resolution of those ~investigations
and prosecutions, the Special Prosecutor
or his designees shall be afforded access
to the materials under the following pro-

cedures:

a. Documents -

) 1. Where files are organized by
subject matter, only those files may be
examined which, because of their ti-
tles. may contain documents relevant
to these specified investigations and
prosecutions.

2. Where files are organized
chronologically, only that portion of
the file covering the time period rele-
vart to the request may be examined.
3. Where no chronological or sub-
ject label is on a file, the file may be
examined to dctermine whether the
file contains relevant materials.

4. In order to assist in these search-
es, the Special Prosecutor may re-

quest the assnstance of members of
the archival staff assigned to the
White House in making a list of file
titles or other index. -

b. Tape Recordings: Only the tape
recordings of conversations specified
by letters according to the above pro-
cedures may be listened to.
2. The Special Prosecutor shall be al-
lowed to make copies of only those tapes
of conversations and documents that he
determines are relevant to criminal in-

.vestigations or prosecutions within his

jurisdiction. Prior to the Special Prose-
cutor receiving such coples, Counsel to
the President.may review the copies to
determine whether they may not be dis-
closed for reasons of national security.
The - originals of any tapes and docu-
ments, copies of which are provided to
the Special Prosecutor, shall be retained
and, if necessary for a criminal proceed:
ing, will ' be given to the Special Prosecu-
tor for such proceeding in exchange for'
the copies.

3. Richard M. Nixon or his attorney
or designated agent shall be.given notice
of, and may be present during, searches
pursuant to this Agreement. Also, Mr.
Nixon or his attorney or designated -
agent, shall be afforded access to and/or
copies of those tapes of conversation and.
documents for which the Special Prose-
cutor is-allowed copies. The Counsel to
the President also may -designate indi-
viduals to be present during these
searches.

4. No Presidential materials shall be
removed to locations in Washington, D.
C. other than the White House complex
without the approval of the Special
Prosecutor and no portions of such ma-
terials shall be removed to locations out-
side of the District of Columbia without -
an indication from the Special Prosecu-
tor that he has no further need for such
portions, except upon court order.

5. The parties to this Agreement
shall move jointly to modify, if ncces-
sary, the temporary restraining order as
now outstandmg in Civil Action number

"74-1518 and in consolidated cases in the
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United States District Court for the
District of Columbia to permit imple-
mentation of this Agreement.

/s/ Philip W. Buchen Nov. 8, 1974
Philip W. Buchen
Counsel to the President

11/9/74

/s/ Arthur F. Sampson
Arthur F. Sampson
Administrator of General Serv-

ices :

/s/ H. Stuart Knight
H. Stuart Knight
Director, United States Secret

Service
/s/ Henry S. Ruth, Jr.
' Henry S. Ruth, Jr.
Special Prosecutor
Watergate Special Prosecution
Force

11/9/74

Nov. 8. 1974

KEYSTONE COLLECTION' SERVICE
INC., Plaintiff,
V. .

The Honorable Luis Silva RECIO, Secre-
tary of the Department of Labor of the
Commonwealth of Puerto Rico, et al,
Defendant .

Civ. No. 74-716.

United States District Court,
D. Puerto Rico.

Jan. 23, 1975.

Plaintiff filed complaint for injunc-
tive relief on ground that the “Christ-
mas Bonus Law” of the Commonwealth
of Puerto Rico was unconstitutional, The
"District Court, Juan R. Torruella, J.,
held that a substantial federal question
warranting convening of a three-judge
"court was not presented in that the
“Christmas Bonus Law” fits perfectly
within the group of laws created with a
social redeeming value and purpose and

389 FEDERAL SUPPLEMENT

is not unconstitutional as depriving an

individual of his property without due

process. -
Dismissed.

1. Courts €10L5(1)

Test for convening of a three-judge
court is whether a substantial constitu-
‘tional question is presented. 28 U.S.C.
A. § 2281 et seq.

2. Constitutional Law €81

The police power of the state gener-
ally extends to all public needs. U.S.C.
A.Const. Amend. 14.

.2, Eminent Domain ¢=~13 :
An ulterior public advantage may

justify “a comparatively insignificant
taking of private property for what in
its immediate purpose is a private use.
U.S.C.A.Const. Amend. 14.

4. Constitutional Law =81

It is within the power of the gov-
ernment to regulate activities permeated
with an aura of public welfare. U.S.C.
A.Const, Amend. 14.

3. Constitutional Law €=81

Laws regulating areas such as labor
relations, minimum wages, commercial
and business affairs, securities and anti-
trust, and the physical environment are
within the purview of the Constitution
and part of the regulatory powers of the
state or federal government. U.S.C.A.
Const. Amend. 14.

6. Constitutional Law €278(1)
Labor Relations €21321

The “Christmas Bonus Law” of
Puerto Rico fits perfectly within the
group of laws created with a social re-
deeming value and purpose and is not
unconstitutional as depriving any one in-
dividual of his property without due
process in that it answers to local usage
and, in opinion of legislature, is neces-
sary to the public welfare of the Com-
monwealth. 29 L.P.R.A. § 501 et seq.:
U.S.C.A.Const. Amend. 14. '

7. Courts @&2101.5{%)

Claim that “Christmas Bonus Law’’
of Puerto Rico operated to deprive
plaintiff of his property without due
process of law did not present a substan-
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tial federal question warranting conven-
ing of a three-judge court. 29 L.P.R.A.
s 501 et seq.; 28 U.S.C.A. § 2281 et

h)

seq.; U.S.C.A.Const. Amend. 14.

Frank Carbd, San Juan, P. R., and
Victor J. Pagan, Rio Piedras, P. R.; for
plaintiff.

Rolando Silva and Alfredo Raffucci
Carrion, Commonwealth of P. R. Dept,
of Justice, for defendant.

OPINION AND ORDER

TORRUELLA, District Judge.
On June 21, 1974 plaintiff, Keystone
Collection Service, Inc., filed a complaint

for injunctive relief pursuant to the pro--

visions of 28 U.S.C.A. Secs. 2281 and
2284, and 42 U.S.C. A., Sec. 1983. In ac-
cordance with these provisions, plaintiff
further requested that this Court con-
vene a three judge court to consider the
constitutionality of Commonwealth Law
= 148 of June 30, 1969, appearing at 29
L.P.R.A., Section 501! et seq., commonly
known as.the “Christmas.Bonus Law.” ?

Thereafter, on September 12, 1974,
Plaintiff filed a motion amending the
above complaint to include Hon. Luis
Silva Recio, Secretary of the Depart-
ment of Labor of the Commonwealth of
Puerto Rico, as a defendant. Said
amendment was allowed by this Court.

In essence, Plaintiff is alleging that

the payment of the bonus provided for-
. by said Law # 148 deprives him of his

property without due process of law un-

der the Fourteenth Amendment of the

United States Constitution.

{1] The issués presently before the
Court have been narrowed down to de-
termining whether the constitutional

_question presented is “substantial”, as it
. is well settled that only if a

“substan-

I. This statute, supra, broadly provides that
apy emplover who eirploys one or more «m-
plovees during the period of. twelve months
comprised from tUctober 1st to September
30, of any subsequent calendar year, shall
pay saill employee a bonus equivalent to 2%
of the total wages, computed up to a maxi-
mum of ten thousand dollars, if said em-
ployee works 700 hours or more within the

tial” question is raised must a three

judge court be convened. ' Swift & Co.,
v. Wickham, 382 U.S. 111, 115,.86 S.Ct.
258, 15 L.Ed.2d 194 (1965).
ties agreed, and the Court concurs, that
plaintiff has complied with all other nec-
essary requirements to convening a
three judge court. 28 U.S.C.A. § 2281
et _seq. (See Gilhool v. Chairman, 306 F.
Supp. 1202, C.D.C.Pa., 1969; Marin v.
U. P. R., 346 F.Supp. 470 (C.D.C.P.R.,
1972)).

The doctrine of ‘“substantjal federal
question” has been defined by the Su-
preme Court on several occasions. Sub-
stantiality has been described as that
which is not obviously frivolous, (Han-
nis Distilling v. Baltimore, 216 U.S. 285,
30 S.Ct. 326, 54 L.Ed. 482 (1910)), -not
wholly unsubstantial, (Bailey v. Patter-
son, 369 U.S. 31, 82 S.Ct. 549, 7 L.Ed.2d
512 (1962)), is no longer open to discus-

sion, (MeGilvra v. Ross, 215 U.S. 70, 30

S.Ct. 27, 54 L.Ed. 95 (1909)), or is not

so attenuated and unsubstantial as to be:
(Newburyport v. New-.

devoid of merit.
buryport, 193 U.S. 561, 24 S.Ct. 553, 48
L.Ed. 795 (1904)).

In the case 'of Ex Parte Piresky, 290
U.S. 30, 54 S.Ct. 3, 78 L.Ed. 152 (1933),

the Supreme Court expounded the theory.

which more clearly defined the above
doctrine. The Court set forth that an
issue is unsubstantial if :

“ . . . ‘its unsoundness so cledrly
results from the previous decisions of
this court as to foreclose the subject
and leave mo room for the inference
that the question sought to be raised
can be the subject of controverSJ"’
(Emphasis added).
See also Goosby v. Osser, 409 U.S. 512,
93 S.Ct. 854, 25 L.Ed.2d 36 (1973).
The above doctrine was affirmed very
recent]y by the Supreme Court in Ha-

above period. The total amount paid by
reason of said bonus is not to exceed 15%
of the ner annuai profits of the emulover.

2. There is in fact no reference in this stat-
ute to the bonus as being a “Christmas Bo-
pizs”, which might raise other constitutional
issues not presently pertingnt.

The par-’
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HEADLINE: FBI Sharing Files Illegally, Expert Says; Law May Not Allow White
House Access

BYLINE: George Lardner Jr., Washington Post Staff Writer

BODY:

The FBI has been violating the law, at least technically, for more than 20
years in providing the White House with sensitive background reports on the
people who work there, according to an expert on the Privacy Act.

The FBI is entitled to share the information only with a bona fide federal
"agency" and under the law, said Washington lawyer Robert Gellman, the White
House counsel's office, which routinely gets the reports, is not an "agency."

FBI officials insist they are on solid legal ground. They say the kind of
"agency" they can share their confidential reports with, under regulations
published in the Federal Register, does not have the same meaning as the word
"agency" does under federal laws such as the Freedom of Information Act or the
Privacy Act. In short, the word "agency" means what the FBI says it means, not
what the law says it means.

"There is no question that [Gellman] is right in that the definition of
'agency' in the Privacy Act has been interpreted by the courts not to apply to
units of the White House that are involved in just advising the president and,
specifically, the White House counsel's office," FBI General Counsel Howard M.
Shapiro said in an interview.

But all that, he argued, is "beside the point." The 1974 Privacy Act, he
said, has a "routine use" provision allowing the FBI to disseminate information
for purposes compatible with the reasons for gathering the information. FBI
background investigations of White House employees are conducted to determine
their suitability for security clearances and access to the White House complex.

As Shapiro pointed out in his report last month on the wrongful disclosure of
FBI reports to the Clinton White House, the Privacy Act sets down two
requirements for proper "routine use" disclosures: provision of adequate public
notice of the "routine uses" that can be expected of the agency collecting the
information, and "compatibility" with the purpose for which it was collected.

The FBI published its most recent notice in October 1993, saying that
information from its Central Records system may be disclosed to "any federal
agency" that needs it, say, for determining suitability or trustworthiness for
employment.
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However, Shapiro asserted, "our use of the word 'agency' in that Register
notice is the common, everyday, colloquial use of the word 'agency.' It does
not refer back to, nor does it intend to be limited by" the Privacy Act.

Gellman, who spent 17 years dealing with the Privacy Act as a lawyer and
staff director for the House government information subcommittee, and now is a
consultant on information and privacy issues, said the FBI reasoning was
ridiculous but not surprising.

"What the bureau is saying is that the use of the word 'agency' in a Privacy
Act notice doesn't mean what the word 'agency' means in the Privacy Act,"
Gellman said. "This is a little bit of Alice in Wonderland: Words mean what I
want them to mean. But it's the only argument they can make to justify what
they've done."

He suggested the bureau consider rewriting its regulations to make them more

precise. "There's nothing to stop them from using different words," Gellman
said.

Shapiro acknowledged that "clearer language" might be appropriate. But
meanwhile, he said, court precedents state that "an agency's construction of its
own routine use is entitled to considerable deference."

LANGUAGE: ENGLISH

LOAD-DATE: July 14, 1996
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~PL93-579 PRIVACY ACT OF 1974,
Dec. 31, 1974. 93.2. 5 p.
* eltem 575, '
88 STAT. 1896. .

*“To amend title 5, United States Code, by adding
a section 552a to safeguard individual privacy
from the misuse of Federal records, to provide
that individuals be granted access to records con-
cerning them which are mai.n'tained by Federal
.agengcies, to establish a Privacy Protection Study

/ Commission, and for other purposes.”’

. Legislative history: (Swnd related bills):
1970 CIS/Annual: '

House Hearings: H621-15.
1972 CIS/Annual:
House Document: H920-1.

Senate Hearings: $521-13; $521-14.

1973 CIS/Annual: .

House Hearings: H401-7; H401-9; H401-33.
House Report:  H403-11. (No. 93-598).

1974 CIS/Annual: : ,
House Hearings: H401-20; H:
Senate Committee Prints: (S

SS2T2; $52443; SDEIT; }2;118:&12-

- 19; S532°21.
“House Report: 403-27 {No. 93-1416, ac-
companying H.R; 73). Mrew

Senate Report: (S403-18)(No. 93-1183). §5 oy
Congressional Record Vol. 120 (1974): -

Nov. 21, considered and passed Senate.
- Dec. 11, considered and passed House,

amended, in lieu of H.R. 16373,

Dec. 17, Senate concurred in House amend-
ment with amendments.

Dec. 18, House concurred in Senate amend-
ments. ]

Weekly Compilation of Presidential Docu- .

ments Vol. 11, No. 1; :

Jan. 1, Presidential statement.

PL93-580 AMERICAN: INDIAN POLICY
REVIEW COMMISSION, -
establishment, - .

Jan. 2, 1975. 93.2. 5 p. *
oltem 575.
88 STAT. 1910.

“To provide for the establishment of the Ameri-

can Indian Policy. Review Commission.”

Legislative history: (S.J. Res. 133 and related

bill): R

1973 C1S/Annual:

Senate Hearings: S441-67.

Senate Report: S443-43 (No. 93-594).

1974 C1S/Annual:

House Hearings: H441.31,

House Report: H443-39 (No. 93-1420, ac-

companying H.J. Res. 1117).

Congressional Record Vol. 119 (1973):

Dec. 5, considered and passed Senate.

Congressional Record Vol. 120 (1974):

Nov. 19, considered and passed House,

amended, in lieu of H.J. Res. 1117.

Dec. 16, Senate concurred in House amend-

ment with an amendment.

Dec. 18, House concurred in Senate amend-

ments to House amendments.

912  CIS/INDEX

. House Report:

U.S. CAPITOL GROUNDS,
temporary and permanent
construction authorization.
Jan. 2, 1975. 93.2. 2 p. *
eltem 575.

88 STAT. 1914,

*“Authorizing the Architect of the Capitol to per-
mit certain temporary and permanent construc-
tion work on the Capitol Grounds in connection
with the erection of an addition to a building on
privately owned property adjacent to the Capitol
Grounds.” '

Concerns use of grounds for construction of In-
ternational Brotherhood of Teamstets headquar-
ters building.

Legislative history: (S.J. Res. 262): -

1974 CIS/Annual:

H643-16 (No. 93-1604).
Senate Report: $643-16 (No. 93-1307).
Congressional Record Vol. 120 (1974):

Dec. 9, considered and passed Scnate.

Dec. 19, considered and passed House.

PL93-581

PL93-582 CHEYENNE-ARAPAHO
TRIBES, OKLA.,, iands in .

trust.
Jan. 2, 1975. 93.2. lp
‘sltem 575.

88 STAT. 1915. )
*To declare that certain land of the United States
is held by the United States in trust for the
Cheyenne-Arapaho Tribes of Oklahoma."
Legislative history: (S. 521 and related bill):
1974 CIS/Annual: BN
House Report: H443-52 (No. 93-1583, ac-

companying H.R. 3605).

Senate Report: S443.20 (No. 93-8_62).
Congressional Record Vol. 120 (1974):
May 28, considered and passed Senate.

-Dec. 17, considered and passed: House,

amended, in lieu of H.R. 3605.
Dec.. 18, Senate concurred in House amend-
ment. . ’ ‘

STATE LOTTERIES.
Jan. 2, 1975. 93.2.
eltem 575.

88 STAT. 1916.

PL93-583
2p ¢

*“To amend title 18 of the United States Code to -

permit the transportation, mailing, and broad-
casting of advertising, information, and materials
concerning lotteries authorized by law and con-

‘ducted by a State, and for other purposes.”

Legislative hiétory: (S. 544 and related bill):

1974 CIS/Annual:

House Report: H523-25 (No. 93-1517, ac-
companying H.R. 6668). - : -

Senate Report: §523-48 (No. 93-1404).

Congressional Record Vol. 120 (1974):

Dec. 19, considered and passed Senate.

Dec. 20, considered and passed House,
amended, in lieu of H.R. 6668; Senate con-
curred in House amendment.

PL93-584 JUDICIAL REVIEW OF
DECISIONS OF ICC.
Jan. 2, 1975, 93.2. .2 p. *
eltem 575.
88 STAT. 1917.
“To improve judicial machinery by amending ti-
tle 28, United States Code, with respect to judi-

. cial review of - decisions of the Interstate

Commercg Commission and for other purposes.”

Transfers judicial review to courts of appeals.

Legisldtive history: (S. 663):

1973 CIS/Annual:

Senate Hearings: $521-47. }

Senate Report: §523-32 (No. 93-500).

1974 CI1S/Annual:

House Report: H523-29 (No. 93-1569).

Congressional Record Vol. 119 (1973):

Nov. 16, considered anq passed Senate.

Congressional Record Vol. 120 (1974):

Dec. 17, considered and passed House,
amended. .

Dec. 19, Senate concurred in House amend-

. ments.

. PL93-585 HOOVER INSTITUTION ON

WAR, REVOLUTION, AND
PEACE, Stanford University,
Calif., grants.
Jan. 2, 1975.
eltem 575.
88 STAT. 1918.

“To recognize the fifty years of extraordinary
and ‘selfless public service of Herbert Hoover,
including his many great humanitarian endeav-
ors, his chairmanship of two Commissions of the
Organization of the Executive Branch, -and his-
service as thirty-first President of the United
States, and in commemoration of the one hun-

932, 2p ¢

-dredth anniversary of.his birth on’ August 10,

1974, by providing grants to the Hoover Institu-
tion on War, Revolution, and Peace.” ]
Legislative history: (S. 1418 and related bill): .
1973 CIS/Annual: :

Senate Report: *$543-39 (No. 93-503). -

1974 CIS/Annual:

House Hearings: - H341-26.

Congressional Record Vol. 119 (1973):
Nov. 15, considered and passed Senate.

- Congressional Record Vol. 120 (1974):

Dec. 19, considered and passed House,
amended, in lieu of H.R. 17580,

Dec. 19, Senate concurred in House amend-
ment. :

Weekly Compilation of Presidential Docu-

ments Vol. 11, No. 2:

Jan. 4, Presidential statement.

COAST GUARD RESERVE,

PL93-586
benefits.
Jan. 2, 1975. 93.2, lp *
eltem 575. .

) 88 STAT. 1920.
“To amend title 10, United States Code, to pro-
vide certain benefits to members of the Coast
Guard Reserve, and for other purposes.”
Equalizes benefits with those of other armed
forces reserve personnel.

JANUARY-DECEMBER 1974
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prepare and execute without consideration such instruments as may be
appropriate to carry out the purposes of this A ct.
Approved December 31, 1974,

Public Law 93-579

December 31, 1974 . . AN ACT .
[S.3418] To amend title 5. United States Code, by adding a section 5321 to safeguard

individual privacy from the misuse of Federal records, to provide that,

indi\_-idunls be granted access to records concerning them which ure maintained
by Federal ugencies, to establish a Privacy Protection Study Cowmmission, and
for other purposes. . : T )

Be it cnacted by the Senate und House of Lepresentatives of the

rora. 2 A Tnited States of Jdmerica in Congress assembled, That this Act may

susc ss2a becited as the “Privacy Act of 19747

. note. .
[, Congressionat Sec. 2. (a) The Congress finds that— '
indi . i, . .- . . 3 ‘
S USC 5524 (1) the privacy of an individual js directly affected by the
note. . collection, maintenance, use, and dissemination of personal infor-

mation by Federal agencies;

(2) the increasing use of computers and sophisticated infor-
mation-technology, while essential to the efficient operations of
the Government, has greatly magnified the harm to individual

privacy that can occur from any collection, maintenance, use, or .

dissemination of personal information;

. (3) the opportunities for an individual to secure employment,
Insurance, and credit, and his right to due process, and other legal
protections are endangered by the misuse of certain inforniation
systems;

) (4) the right to privacy is a personal and fundamental right

protected by the Constitution of the United States: and
_ () in order to protect the privacy of individuals identified in
information systems maintained by Federal agencies, it is neces-
sary and proper for the Congress to regulate the collection, main-
_ tenance, use, and dissemination of information by such agencies.
pupaeamentof (b) The purpose of this Act is to provide certain sa feguards for an
individual against an invasion of personal privacy by requiring

Federal agencies, except as otherwise provided by law, to—

(1) permit an individual to determine what records pertaining
to him are collected, maintained, used, or disseminated by such
agencies;

(2) permit an individual to prevent records pertaining to him
obtained by such agencies for a particular purpose from being
used or made available for another purpose without his consent;

(3) permit an individual to gain access to information pertain- -

ing to him in Federal agency records, to have a copy made of all
or any portion thereof, and fo correct or amend snch’ records ;

(4) collect, maintain, use, or disseminate anv record of identi--
fiable personal information in a manner that assures that such
action is for a necessary and lawful purpose, that the infor-
mation is current and accurate for its intended use, and that
adequate safegnards are provided to prevent misuse of Such
information ; )

(5) permit exemptions from the requirements with respect to
records provided in this Act only in those cases where there is an
important. public policy need for such ‘exemption as has been
determined by spectfic statutory authority and

(8) be subject to civil suit for anv damages which occur as a
result of willful or intentional action which violates any indi-

\\vidlml’s-rights under this Act. o

88 Srar. ] PUBLIC LAW 93-579-DEC. 31, 1974 : 1897

Sec. 3. Title 5. United States Code, is amended by adding after
section 552 the following new section :

“§ 552a. Records maintained on individuals

“(a) Drriximions.—For purposes of this section— ) ]

“(1) the term ‘agency’ means agency as defined in section
352 (e) of this title; o o

“#(2) the term ‘individual’ means a citizen of the United States
or an alien lawfully admitted for permanent residence ;

“(3) the term ‘maintain’ includes maintain, collect, use, or dis- -
seminate ; ’

“(4) the term ‘record’ means any item, collection, or grouping
of information about an individual that is maintained by an.
agency, including, but not limited to, his education, financial
transactions, medical history, and criminal ot employment histo
and that contains his name, or the identifying number, symbol, -
or other identifying particular assigned to the individua , such
as a finger or voice print or a photograph;

“(5) the term ‘system of records’ means a group of any records
under the control of any agency from which information is
retrieved by the name of the individual or_b?' some identifying

" number, symbol, or other identifying particular assigned to the

individual; - ) .

“(6) the term ‘statistical record’ means a record in a system
of records maintained for statistical research or reporting pur-
poses only and not used in whole or in part in making any deter-
mination about an identifiable individual, except as provided by
section 8 of title 13; and s .

“(7) the term ‘routine use’ means, with respect to the dis-
closure of a record, the use of such record for a purpose wiiich
is compatible with the purgose for which it was col'ectad,

“(b) Coxprrioxs ofF DiscLosurRe.—No agency shall disclose any
record which is contained in a system of records by any means of com-
munication to any person, or to a_not-heg"agency, except pursuant to a
written request by, or with the prior written consent of, the individual
to whom the record pertains, unless disclosure of the record would

he—

5 USC 552a.

Ante, p. 1564.

“{1) to those officers and employees of the agency which main-
tains the record who have a need for the record in the performance
of their duties; . L
. “(2) required under section 352 of this title : )

“(3) for a routine use as.defined in subsection (a) (7). of this
section and described under subsection (e) (1) (D) of this section ;
“(4) to the Bureau of the Census for purposes of planning or
carrying out a census or survey or related activity pursuant to
the provisions of title 13;

“85) to a recipient who has provided the agency with advance
adequate- written assurance that the record will be used solely as
a statistical research or reporting record, and the record is to be
transferred in a form that is not individually identifiable;

“(6) to the National Archives of the United States as a record
which has sufficient historical or other value to warrant its con-
tinned preservation by the United States Government, or for
evaluation by the Administrator of General Services or his
designee to determine whether the record has such value;

“(7) 1o another agency or to an Instrumentality.of any govern-
mental jurisdiction within or under the conirol of the United
States for a civil or criminal law enforcement activity if the
activity is mithorized by law, and if the head of the agency or
instrumentality has made a written request to the agency which
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‘maintains the record specifying the particular portion desired and
the law enforcement activity for which the record is sought;

“(8) to a person pursuant to a showing of compelling circum-
stances affecting the health or safety of an individual if upon such

disclosure notification is transmitted to the last known address of -

such individual; )

“(9) to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee thereof,
any joint committée of Congress or subcommittee of any such
joint committee; .

#(10) to the Comptroller General, or any of his authorized rep-
resentatives, in the course of the performance of the duties of

- the (GGeneral Accounting Office ; or . '
_“(11) pursuant to the order of a court of competent jurisdie-
tion.

“(c) Accountixe oF CrEraiy Discrosures—Each agency, with

respect to each system of records under its control, shall—

“(1) except for disclosures made under subsections (b) (1) or
(b) (2) of this section, keep an accurate accounting of—

“(A) the date, nature, and purpose of each disclosure of
a record to any person or to another agency made under
subsection (b) of this section ; and

“(B) the name and address of the person or agency to
whom the disclosure is made ;

¥#(2) retain the accounting made under paragraph (1) of this
subsection for at least five years or the life of the record, which-
everi is longer, after the disclosure for which the accounting is
made;

“(3) except for disclosures made under subsection (b) (7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request ; and . .

“(4) inform any person or other agency about any correction
or notation of dispute made by the agency in accordance with
subsection (d) of this section of any record that has been dis-
closed to the person or agency if an-accounting of the disclosnre
was made. :

“(d) Accrss 1o Recorps.—Each agency that maintains a system
of records shall— |

“(1) upon request iy any individual to gain access to his
record or to any information pertaining to-him which is con-
tained in the system, permit him and upon his request, a person-
of his own choosing to iccompany him, to review the record and
have a copy made of ail or any portion thereof in a form compre-
hensible to him, except that tﬁe agency may require the indi-
vidual to furnish a written statement authorizing iscassion of
that individual's record in the accompanying person’s presence;

“(2) permit the individual to request amendment of a record
pertaining to him and— '

“(A) not later rhan 10 days (excluding Saturdays. Sun-
days, and legal public holidays) .after the date of receipt. of
such request, acknowledge in writing such reccipt; and -

“(B) promptly, either— ’

- “(i) make any correction of any portion thereof

which the individual believes is not accurate. relevani,
timely, or compluote; or ' ‘

“(i1) inform the individual of its refusal to amend -

the record in accordance with his request, the reason

88 Start. ]
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for the refusal, the procedures established by the agency
for the individual to request a review of that refusal by
the head of the agency or an officer designated by the
head of the agency, and the name and business address

of that official ; . S
“(8) permit the individual who disagrees with the refusal of the
agency to amend his record to request a review of such refusal,
and not later than 30 days (excluding Saturdays, Sundays, and
legal public holidays) from the date on which the individual

requests such review, complete- such review and make a final -
-determination unless, for good cause shown, the head of the agency

extends such 30-day period; and if, after his'review, the reviewing
official also refuses to amend the record in accordance with the
request, permit the individual to file with the agency a concise
statement setting forth the reasons for his disagreement with the
refusal of the agency, and notify the individual of the provisions
for judicial review of the reviewing official’s determination under
subsection (g) (1)(A) of this section;

“(4) in any disclosure, containing information about which
the individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this sub-
section, cléarly note any portion of the record which is disputed
and provide copies of the statement and, if the agency deems it-
appropriate, copies of a concise statement of the reasons of the
agency for not making the amendments requested, to persons or
other agencies to whom the disputed record has been disclosed;
and . .

“(5) nothing in this section shall allow an individual access to
any information compiled in reasonable anticipation of a civil

action or procecding.

“(e) AceEncy ReqQuiremeENTs.—Each agency that maintains a
system of tecords shall— ’

“(1) maintain in its records only such information about an
individual as is relevant and necessary to accomplish a purpose of
the agency required to be accomplished by statute or by executive
order of the President; i .

“(2) collect information to the greatest extent practicable
directly from the subject individual when the information niay
result in adverse.determinations about an individual’s rights, bene-
fits, and privileges under Federal programs; :

“(3) inform each individual whom it asks to supply informa-

tion, on the form which it uses to collect the information or on a
separate form that can be retained by the individual—

“(A) the authority (whether granted by statute, or by

executive order of the President) which authorizes the solici-

tation of the information and whether disclosure of such

information is mandatory or voluntary;

“(B) the principal purpose or purposes for which the
information is intended to be used ; .

“(C) the routine uses which may be made of the informa-
tion, as published pursuant to paragraph (4) (D) of this
subsection; and =~ - - : ' .

“(D) the effects on him, if any, of not providing all or
any part of the requested information;

“(4) subject to the provisions of paragraph (11) of this sub-
section, publish in the Federal Register at least annually-a notice

of the existence and character of the system of records, which

notice shall include— .
“(A) the name and location of the system;
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-“(B) the cqter;or' indivi
(B) _categories of individuals on whom records ar
maintained in the system ; . : LOI'('ia e
“(%) the categorles of records maintained in the system;
tem( il) Ie:zl(:_h l‘(:}lbllle use of the records contained in the syS:
icluding the categori F us y
tem, g c,,-ox ies of users and the purpose of such
“(E) the polici i
les and practic ; i
storage, retrievability, 'accgss cont?rsol(;f rgzzn%%: cgmrie gi'xsrdmg
of the records; o ’ posal

[13 3 H

N (F) the-title and business address of the agency official

. who is résponsible for the system of records; - ’
1 t(hG)l the agency-procedures whereby an individual can be
rotified at his request if the system of records contains a ree-
ord pertaining to him; .

I .

t_(ﬁ H % the agency procedures whereby an individual can be
no r: ed at his request how he can gain access to any record
pertaining to him contained in the system of records and how
he‘ ‘c(aIn contest its content ; and ’ -

) the categories of source i '
N [) the 50 s of records in the system;
o (3) .rrzlau_ltau_l all records which are used by the agency in mak-
reﬁ‘?}. eit_erm_lnatlon about any individual with such accuracy
rele : n_co,f imeliness, and completeness-as is reasonably necessary,
“a(sgure fairness to the individual in the determination;
. )erls)rlor tt? disseminating any record about an individual to
ma{iep 1 on Otlter than an agency, unless the dissemination is
mad e}f)f;riuatn o subsection (b) (2) of this section, make reason-
uble o rts to assure that such records are accurate, complete
imely, and relevant for agency purposes; o ’
ciseg-‘-)' r}rlltamtam no record describing how any individual exer-
aunlhnol:ig dsl;guarantccd by the First Amendment unless expressly
b mqinfe' (\ir statute or by the individual about whom the record
n aintained or unless pertinent to and within the scope of an
aut iorized law enforcement activity;
Whe(HSme;il:eczoriaasonnblﬁ (_eﬂ'é)rts to serve notice on an individual
rd on such individual is made availabl
u 1 e to any per-
son under compulsory legal process when such process bc‘ecobrlngs a
m:‘z‘tter of public record ; . ‘
desi(:g\) ?st_all)llsh rules of conduct for persons involved in. the
reco?'él:' ¢ e_\f; opment. operation, or maintenance of anv svstem of
rece Wi:ilo;es]};cr;}:atlgtam};nglany rgco}rd, and instruct each such per-
s t such rules and the-requirements of thi ion,
d me 1S section,
;nctl}ldmg any other rules and procedures adopted pursuant to this
e(".‘.u;n and the penalties for noncompliance; -
_ hv(si(?u)l es;abhsh appropriate administrative, technical, and
Fecvord’s 'uS]"(l] i%"l;ll‘dts tn insure the security and confidentiality of
g 0 protect. against any anticipated thre i
to their security or inrcgrity whi Dt s o bt
s 3 egrity which could result i ti
Yo their securi regrity i d result in substantial
s assment., inconvenience, or unfai indivi
! X » 10O ) . alrness to any -
ua‘]‘ o;llwhor]n information-is maintained ; and ¥individ
(11) at least 30 days prior to publication of information under

“(?)lbg(i;t \vvrittlfgn data, views, or arguments to the agency.
oot eaz:l.:f::genlz;r:i.};tlr;.nm{d:r.t.o carry out’ tl;c provisions of this
) nintains a system of records shall pro-
mulgate rules, in accordance vith th v rcading avmorn
1 ;. ance w ere i g
notlce)“of section 553 of this tit‘le, which g;:allﬁients (including general
- (1) establish procedures whereby an individual can be notified

5

i
._7&?‘{"

1
i

in response to his request if any system of records named by the
individual contains a record pertaining to him; -
+(2) define reasonable times, places, and requirements for iden- =
tifving an individual who requests his record or information - , |
pertaining to him before the ngency shall make the record or T |
msormation available to the individual; - !
“(3) establish procedures for the disclosure to an _individual
upon his request of his record or information pertaining to him, |
ocedure. if deemed necessary, for the disclo-
|
|

including special pr : y ¢
sure to an individual of medical records, including psychological

records, pertaining to him; . ]
ii(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or-informa-
tion pertaining to the individual, for making a determination on
| within the agency of an initial adverse

d for whatever additional means may he
xercise fully his rights

the request,-for an appea
agency determination, an
-necessary for each individual to be able toe
under this section : and :
%“(5) establish fees to be charged,
making copies of his record, excludiz
and review of the record. ; o
The Oflice of the Federal Register shall annually compile and publish [ Prot e o e
the rules promulgated under t _
lished under subsection (e)(4) of this-sect
the public at low cost. :
}u) (1) Civin ReMEpiIES.— Whenever any agency
THrA) makes a determination under subsection (d)(3) of this
' al’s record in accordance with
jew in conformity with that

if any, to any individual for Fees

1g the cost of any search for

his subsection and agency notices pub-
ion in a form available to

section not to_amend an individu
his request, or fails to make such rev
subsection ; .
“(13)_refuses to comply
section () (1) ef this sestion;
“((1) fails to maintin any-

with an individual request under sub-

record concerning any mdividual
*with such accuracy, relevance, timeliness, and completeness as is
- necessary to assure fairness in any determination relating to the
rights. or opportunitics of. or bencfits to
be made on the basis of sich record. and
n is made which is adverse to the

qualifications. character,

the individual that may

consequently a determinatio
individual: or .

“(1) fails to comply

or any rule prommizated thereunder, in such a way ag to hmve

an adverse effect on an indtvidual,

the individual may bring a civil action agninst the agency, and the

district courts of the United States shall have jurisdiction in the

matters under the provisions of this subsection.

«(2) (A) In any suit brought under the provisions of subsection

he court may order the agency to amend

lance with his request or in stich of her

with any other provision of this seetion,

Jurisdiction,

Armendment of
record,

(g) (1Y (A) of this section. t.
the individuai’s record in accoit
way as the court may direct. In such

the matter de novo. . .
“(B) The. court may assess-against the United States reasonuble

fees and other litigation costs reasonably incurred in any case

4 case the court shall determine

Federal Register.
paragraph (4) (D) of this subsection ish 1
= : & . publish in the Feder: attormey graph 1 i i ialy
ilfleﬁllstez: ?otlce_of any new use or intended use of the infom(;;(lltl.ilof;xl under fhis paragraph in which the complainant 122 sy
¢ svstem, and provide an opportunity for interested persons to prevailed isi . "
«(3)(A) In any suit brought under the provisions of subsection fnjunetion:
from with-

(g) (1) (B) of this section, the court may enjoin the agency
holding the records and order, the production to the complainant of any
agency records improperly withheld from him. In such a case the court

shall determine the matter de novo, and may examine the contents of
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;2{: ?é-;f?}cx{x-zgcfo;fls i{)l c:;_l_l;(;sg lt3 determine whether the records or ﬁn\,
] ! ay be withheld under any of the exempti
in subsection (k) of this sectic den 15 o the sy th
ctaivection (k) ction, and the buxde\{l 1s on the agency to

"¥(B) The court may assess agaj it ‘
o) h Y assess against the United States reason
;:;t(?é:ci‘leseef)g;}grgzhjr litigation costs reasonably incurred in any g:ll)slg
prcvailed.-" aragraph mn which the complainant has substmftia]ly
“(4) In any suit brouscht isi
ny ought under the provisions of subsecti
“,rl:re) {11").51(?)' or (II)) of this section in which the court determines t}lmc::
Unir‘c’?{('SLr} tdctel( ]1]n & manner which was intentional or willful, the
L « States shall be liable to the individual in an amount e al
1e sum of— o : el to
“(A) actual damages sustai indivi
A) actual damag ained by the individual as a resul
the x-ef.u'sa] or failure, but in no case shall a person éntitllécf ?f
reﬁ?g;_\ﬂrecen'e Iesfs than the sum of $1,000; and ' °
) the costs of the action together with re: \
‘-(fgf‘s\ﬂs determined by the court. gether with reasonable attorney
_ "{5) An action to enforce anv liabilit i
( : ) 1for v lic y created. under this i
;;;a‘{'l};i]?xtgggt;)lx;ltl.le dlftnc.tlcourt of the United States in th]e dsfscttrllocl;
which the ¢ ainant resides, or has his principal plac in
! whic : : les, or s aceof b ;
lr))i:rlln“\’\il)llclltthfz tzency records’are situated, or in tlse Dri)strict of Esollnuensi’
fr'(o;n it l()lll A regard to the amount in controversy, within two years
1e date on which the cause of action arises, except that where

an agency has materially and willfully misrepresented any informa-

:.;glii'leg)x:.xnr]ectl_un(l?r this section to be disclosed to an individual and
the ]iqbi]itr'l 1(;11“>0 misrepresented is material to establishment of
actiox; xn-l\'}beobrél;?rl?gzrtl?;1 t(;_the 1r_1c%ividual under this section, the
on may b Zht al any time within two years after discove
gécc:)ﬁgtl.‘-“lﬁdtl of tllle misrepresentation. Nothing in this sectionegl.'h{
Do con qsltllexe r?sﬁlllttc:?”'zf"mlly-cwll action by reason of any injury sus
: : > a'd -ecord pri ! ive date
ta ‘Hiis 15 the 1« 1sclosure of a record prior to the effective date
3
e (p:l)rell{lltc(l)xfrim-: LecaL Guarpraxs.—For the purposes of this section
the pare (lechrn}l r:nnl;)r,_or the legal guardian of any individual who
ot o dec] ‘b\é(q' (-?nu?t 1(:}competent due to physical or mental inca
Y or age by 3 ¢ ) 1t
()f“tlm o e by competent jurisdiction, may act on behalf
(1) (1) Crixuvarn Pexavrix
N NALTIES.—Any officer or employ
e ) MI : ) mployce of
sésri)gx{’ l;xfh(‘)):),\‘l:vl:;uet of his employment or official pnsipt,iogm. has pf?:
session of, inf;n‘-ﬁﬁ.tiog’ t:}llfb;e(rllf.sylrgcordsf W};Ii_c};l contain individuaily
1 Format. sclosure of which is prohibited by thi
ic;cgglr:l f?l;,ht{)l{ dr_uleis or regulations _established thexgunder. andyw:'lllll:
prowing the t}1lsc osure of the specific material is so prohibited, will-
ent;i}t]ed e ri-?x -i‘eenl}tate}x]'mll] lll)l any manner to any person or agenov not,
siv sha . ’ Rkt = A
more than $5.000 y e guilty of a misdemeanor and fined not
“12) Any officer or employ '
A :mployee of any agency who willf intai
aQ Sy CeOL -3 " e tho 1o ully S
;ef:‘zis(:sll(lel))fi)(,((.)(}lgls' \\1thlput meeting the notice requirc;ngnrtrs]a(;lfltgulnli]a
10 : his section & 'guilty i ¢
ot ot o g s 1 shall be guilty of a misdemeanor and fined
4 3 R - T . - 3 H )
anv(rc)cor\(il{*olxiiz:%liln‘f‘rl"l)(:ll\i]r;n]‘iw'l(l]gl'"'l a}ml willfully requests or obtaing
3 Sng ah mndividual from an agency und e
tex}‘s (e JS )S}alyg;em{?u]lé,) of a misdemeanor.and ﬁnedg notymoreet'}‘uf?llgg {))(I)(L)
cate ), GExED aI;: x(ti:nf_mox_s.—The head of any agency may 'pro;nul: '
;oticc) of’sectibncof";mce with the requirements (inc uding general
to exempt any sy:t;.)?r'l o(fb)m(:n)mﬂz‘:l:}nd (ti)’ < an(} o i tii}‘(i.
] pt 4 ] s 1n the agency from -
this section éxcept subsections (b), (¢) (1) and (%,), (‘:e) (4) (f\r;ytllx)x?(:ligc;f
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is— - :
_ (1) maintained by the Central Intelligence Agency; or

“(2) maintained by an agency or component thereof which
performs as its principal function any activity pertaining to the
enforcenment of criminal laws, including police-ctforts to prevent,

. control, or reduce crime or to apprehend criminals, and the activ-
itics of prosecutors, courts, correctional, probation, pardon, or
parole authorities, and which consists of (A) information com-

. piled for the purpose of identifying individual criminal offenders
and alleged offenders and consisting only of identifying data
and notations-of arrests. the nature and disposition of eriminal
charges, sentencing, confinement, release, and parole and proba-

- tion status; (B) information compiled for the purpose of a
criminal investigation, including reports of informants and
investigators, and ascociated with an -identifiable individual; or
(C) reports identifiable to an individual compiled at any stage
of the process of enforcement of the criminal laws from arrest
or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency shall
include in the statement required under section 553(c) of this title,
the reasons why the system of records is to be exempted from a pro-
vision of this section.

“(k) Srecrric Exesrrions.—The- head of any agency may pro-
mulgate rules, in accordance with the requirements (including general
notice), of sections 553(b) (1), (2), and (3), (c), and (e) of this title,
to exempt any system of records within the agency from subsections
(c) (3). (d), (e) (1), (e)(4) (G), (H), and (I) and (f) of this sec-
tion if the system of records is—’ )

isions of section 552 (b) (1) of this title;

“(1) subject to the provi
%(2) investigatory material compiled for law enforcement. pur-

poses, other than muterial within the scope of subscetion {])(2)
of this section: Provided, however, That if any individual is
denied any right, privilege, or benefit that he would otherwise
be entitled by Federal law, or for which he would otherwise be
eligible, as a result of thé maintenance of such material, such
material shall be provided to such individnal, except to the extent
that the disclosure of such material would reveal the identity of
a source who furnished information to the Government nnder an
express promise that the identity of the source would be hield in
confidence, ur, prior to the effective date of this section, under
an implied promise that the identity of the source would be held
in confidence; ) :

“(3) maintained in connection with providing protective serv--
ices to the President of the United .States or other individuals

pursuant to section 3056 of title 18;
“(4) required by statute to be maintained and used solely zs

statistical records;

“(5) investigatory material compiled solely for the purpose of
determining suitability, eligibility, or qualifications for Federal
civilian employment, military service, Federal contracts, or
access to classified information, but only to the extent that the
disclosure of such material would reveal the identity of a source
who furnished information to the Government under an express

romise that the identity of the source would be held in confi-

ence, or, prior to the effective date of this section, under an
implied promise that the identity of the source would be held in
confidence; - - -

“(6) testing or examination materinl used solely to determine
individual qualifications for appointment or promotion in the

o e -

(eomt)
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1. Marriages within section ' : ' H
. US. v. Seay, CA4 (S.C.) 1983, 718 F.2d 1279, Duoo T :

- certiorari denied 104 S.Ct.. 2677, [main volume] - .

467 U.S. 1226, 81 L.Ed.2d 873. ‘

§ 1922. False or withheld report concerning Federal employees’ compensation

Whoever, being an officer or employee of the United ‘States charged with the
responsibility for making the reports of the immediate superior specified by seetion 8120
of title 5, willfully fails, neglects, or refuses to make any of the reports, or knowingly
files a false report, or induces, compels, or directs an injured employee to forego filing of
any claim for compensation or other benefits provided under subchapter. I of chapter 81
of title 5 or any extension or application thereof, or willfully retains any notice, report,
claim, or paper which is required to be filed under that subchapter or any extension or
application thereof, or regulations prescribed thereunder, shall be fined under this title
or imprisoned not more than one year, or both. : '

(As amended Pub.L. 103-322, Title XXXIII, § 330016(1)(G), Sept. 183, 1994, 108 Stat. 2147.)

HISTORICAL AND STATUTORY NOTES

1994 Amendments . ' Legislative History T
) : . For legislative history and purpose of Pub.L.
g L. 103-822, § 33001G((G), substituted - g0 G0 004 US. Code Cong. and Adim
under this title” for “not more than $500". News, p. 1801 .

§ 1923. Fraudulent receipt of payments of miééing peljsoné
Whoever obtains or receives any money, check, or allotment under—

[See main volume for text of (1) and (2)]

without being entitled thereto, with intent to defraud, shall be fined under this title or
imprisoned not more than one year, or both.

(As amended Pub.L. 103-322, Title XXXTI1 § 330016(1)I), Sept. 13, 1994, 108 Stat. 2147.)

HISTORICAL- AND STATUTORY NOTES

1994 Amenﬂments o Legislative History

Pub.L. 108-322, § 330016(1)(I), substituted " For legislative history and purpose of Pub.L.
“under this title” for “not more than $2,000"  103-322, see 1994 U.S. Code Cong. and Adm.
wherever appearing. ) . - News, p. 1801. . '

§. 1924. Unauthorized removal and retention of classified documents or material

(a) Whoever, being an officer, employee, contractor, or consultant of the United
- States, and, by virtue of his office, employment, position, or contract, becomes possessed
of documents or materials containing classified information of the United States,
knowingly removes such documents or materials without authority and with the intent to
retain such documents or materials at an unauthorized location shall be fined not more
than $1,000, or imprisoned for not more than one year, or both.

(b) For purposes of this section, the provision of documents and materials to the
Congress shall not constitute an offense under subsection (a).

- () In this section, the term “classified information of the United States” means
information originated, owned, or possessed by the United States Government concern-
ing the national defense or foreign relations of the United States that has been
determined pursuant to law or Executive order to require protection against unautho-
rized discldsure in the interests of national security. - 23 i

(Added Pub.L. 103-358, Title V/Hl, § 868(3), (Ect. 14, 1994, IDS‘SWLM.)'

HISTORICAL AND STATUTORY NOTES o F

Legislative History ° ‘ I ILCQ\?;,W-—\ A 'H‘loﬂle\—. Act 4

For legislative history and purpose of Pub.L. '

103-359, see 1994 U.S. Code Cong. and Adm.
News, p. 2703.
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Chapter 5—Federal Civilian Personnel
PART V—UNHEALTHFUL POSTs

[Part V revoked by EO 10903 of Jan. 9, 1961, 26 FR 217, 3 CFR, 195
1413]

PART VI—GENERAL PROVISIONS

SEC. 601. Publication. This order, and the places designated, the rates
‘fixed, and the regulations prescribed by the Secretary of State and the
Office of Personnel Management pursuant.to Parts I and II of this
order, shall be published in the FEDERAL REGISTER.

[Sec. 601 amended by Eo’-(‘_i’g/loz,_,éf Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p.
264) -

““Executive Order 10450—Security requirements for Government
’ employment

SoURCE: The provisions of Exccutive Order 10450 of Apr. 27, 1953, appear at 18 FR
2389, 3 CFR, 1949-1953 Comp., p. 936, unless otherwise noted.

WHEREAS the interests of thq national security tequire that all per-
sons privileged to be employed ihﬁme'ms and agencies of the
Government, shall be reliablie, trustworthy, of good conduct and char-
acter, and of complete and unswerving loyalty to the United States; and

WHEREAS the American tradition that all persons should receive
fair, impartial, and equitable treatment at the hands of the Government
requires that all persons seeking the privilege of employment or privi-
leged to be employed in the departments and agencies of the Govern-
ment be adjudged by mutually consistent and no less than minimum
standards and procedures among the departments and agencies govern-
ing the employment and retention in employment of persons in the Fed-
cral service:

NOW, THEREFORE, by virtue of the authority vested in me by the
Constitution and statutes of the United States, including section 1753 of
the Revised Statutes of the United States (5 U.S.C. 631); the Civil Serv-
ice Act of 1883 (22 Stat. 403; 5 U.S.C. 632, et seq.); section 9A of the
act of August 2, 1939, 53 Stat. 1148 (5 US.C. 118j); and the act of
August 26, 1950, 64 Stat. 476 (5 U.S.C. 22-1, et seq.), and as President
of the United States, and deeming such action necessary.in the best in-
terests of the national security, it is hereby ordered as follows:

SECTION 1. In addition to the departments and agencies specified in
the said act of August 26, 1950, and Executive Order No. 10237 of
April 26, 1951, the provisions of that act shall apply to all other depart-
Ments and agencies of the Government, 1
. SEC. 2. The head of each department and agency of the Government
shall be responsible for establishing and maintaining within his depart-
Ment or agency an effective program to insure that the employment
nd retention in employment of any civilian officer or employee within
the department or agency is clearly consistent with the interests of the
National security.

\

1
helg 2 TORIAL NOTE: In Cole v. Young, 76 S.CL. 861 (1955), section | of EO 10450 was
'o be invalid if applied to every department and agency.
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SEC. 3. (a) The appointment of each civilian officer or employee
any department or agency of the Government shall be made subject
investigation. The scope of the investigation shall be determined in .
first instance according to the degree of adverse effect the occupant
the position sought to be filled could bring about, by virtue of .
nature of the position, on the national security, but in no event shall
investigation include less than a national agency check (includin;
check of the fingerprint files of the Federal Bureau of Investigatic
and written inquiries to appropriate local law-enforcement agenc:
former employers and supervisors, references, and schools attended
the person under investigation: Provided, that upon request of the h
of the department or agency concerned, the Office of Personnel M.
agement may, in its discretion, authorize such less investigation as n
meet the requirements of the national security with respect to per-di
intermittent, temporary, or seasonal employees, or aliens employed ¢
side the United States. Should there develop at any stage of investi
tion information indicating that the employment of any such per:
may not be clearly consistent with the interests of the national secur.
there shall be conducted with respect to such person a full field inve
gation, or such less investigation as shall be sufficient to enable the h:
of the department or agency concerned to determine whether retent
of such person is clearly consistent with the interests of the national
curity. .

(b) The head of any department or agency shall designate, or ca
to be designated, any position within his department or agency the
cupant of which could bring about, by virtue of the nature of the pt
tion, a material adverse effect on the national security as a sensitive :
sition. Any position so designated shall be filled or occupied only b:
person with respect to whom a full field investigation has been c
ducted: Provided, that a person occupying a sensitive position at
time it is designated as such may continue to occupy such posit
pending the completion of a full field investigation, subject to the ot
provisions of this order: And provided further, that in case of emerger
a sensitive position may be filled for a limited period by a person w
respect to whom a full field pre-appointment investigation has not b
completed if the head of the department or agency concerned finds t
such action is necessary in the national interest, which finding shall
made a part of the records of such department or agency.

[Sec. 3 amended by EO 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p. !

SEC. 4. The head of each department and agency shall review,
cause to be reviewed, the cases of all civilian officers and employ.
with respect to whom there has been conducted a full field investi
tion under Executive Order No. 9835 of March 21, 1947, and, at
such further investigation as may be appropriate, shall re-adjudicate,
cause to be re-adjudicated, in accordance with the said act of Aug
26, 1950, such of those cases as have not been adjudicated under a se:
rity standard commensurate with that established under this order.

SEC. 5. Whenever there is developed or received by any departm
or agency information indicating that the retention in employment
any officer or employee of the Government may not be clearly cons’
ent with the interests of the national security, such information shall
forwarded to the head of the employing department or agency or
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representative, who, after such investigation as may be appropriate,
shall review, or cause to be reviewed, and, where necessary, re-adjudi-
cate, or cause to be re-adjudicated, in accordance with the said act of
August 26, 1950, the case of such officer or employee.

SeC. 6. Should there develop at any stage of investigation informa-
tion indicating that the employment of any officer or employee of the
Government may not be clearly consistent with the interests of the na-
tional security, the head of the department or agency concerned or his
representative shall immediately suspend the employment of the person
involved if he deems such suspension necessary in the interests of the
national security and, following such investigation and review as he
deems necessary, the head of the department or agency concerned shall
terminate the employment of such suspended officer or employee
whenever he shall determine such termination necessary or advisable in
the interests of the national security, in accordance with the said act of
August 26, 1950.

SEC. 7. Any person whose employment is suspended or terminated
under the authority granted to heads of departments and agencies by or
in accordance with the said act of August 26, 1950, or pursuant to the
said Executive Order No. 9835 or any other security or loyalty pro-
gram relating to officers or employees of the Government, shall not be
reinstated or restored to duty or reemployed in the same department or
agency and shall not be reemployed in any other department or agency,
unless the head of the department or agency concerned finds that such
reinstatement, restoration, or reemployment is clearly consistent with
the interests of the national security, which finding shall be made a part
of the records of such department or agency: Provided, that no person
whose employment has been terminated under such authority thereafter
may be employed by any other department or agency except after a de-
termination by the Office of Personnel Management that such person is
eligible for such employment.

[Sec. 7 ameaded by EO 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p. 264]

SEC. 8. (a) The investigations conducted pursuant to this order shall
be deggned to develop information as to whether the employment or
retention in employment in the Federal service of the person being in-
vestigated is clearly consistent with the interests of the natioral secnri-
ty. Such information shall relate, but shall not be limited, to ihie follow-
ing:

(1) Depending on the relation of the Government employment to the
national security: -

() Any behavior, activities, or associations which tend to show that
the individual is not reliable or trustworthy.

(ii) Any deliberate misrepresentations, falsifications, or omissions of

(iii) Any criminal, infamous, dishonest, immoral, or notoriously dis-
graceful conduct, habitual use of intoxicants to excess, drug addiction,
sexual perversion.

(iv) Any iliness, including any mental condition, of a nature which in
the opinion of competent medical authority may cause significant defect
in the judgment or reliability of the employee, with due regard to the

transieat or continuing effect of the illness and the medical findings in
such case,
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(v) Any facts which furnish reason to believe that the individual
be subjected to coercion, influence, or pressure which may cause
to act contrary to the best interests of the national security.

(2) Commission of any act of sabotage, espionage, treason, or
tion, or attempts thereat or preparation therefor, or conspiring wit!
aiding or abetting, another to commit or attempt to commit any a
sabotage, espionage, treason, or sedition.

(3) Establishing or continuing a sympathetic association with a s
teur, spy, traitor, seditionist, anarchist, or revolutionist, or with an
onage or other secret agent or representative of a foreign nation, or
representative of a foreign nation whose interests may be inimical t
interests of the United States, or with any person who advocate:
use of force or violence to overthrow the government of the U:
States or the alteration of the form of government of the United S
by unconstitutional means.

(4) Advocacy of use of force or violence to overthrow the gor
ment of the United States, or of the alteration of the form of gor
ment of the United States by unconstitutional means.

(5) Knowing membership with the specific intent of furthering
aims of, or adherence to and active participation in, any foreign o1
mestic organization, association, movement, group, or combinatic
persons (hereinafter referred to as organizations) which unlawfully
vocates or practices the commission of acts of force or violence to
vent others from exercising their rights- under the Constitution or
of the United States or of any State, or which seeks to overthrov
Government of the United States or any State or subdivision therec
unlawful means.

(6) Intentional, unauthorized disclosure to any person of securit:
formation, or of other information disclosure of which is prohibite:
law, or willful violation or disregard of security regulations.

(7) Performing or attempting to perform his duties, or other
acting, so as to serve the interests of another government in prefer
to the interests of the United States.
~ (8) Refusal by the individual, upon the ground of constitutional r

‘lege against self-incrimination, to testify before a congressional con
tee regarding charges of his alleged disloyalty or other misconduct.

(b) The investigation of persons entering or employed in the com
tive service shall primarily be the responsibility of the Office of Per
nel Management, except in cases in which the head of a departmer
agency assumes that responsibility pursuant to law or by agree:
with the Office. The Office shall furnish a full investigative repo:
the department or agency concerned.

(c) The investigation of persons (including consultants, however
ployed), entering employment of, or employed by, the Govern:
other than in the competitive service shall primarily be the respon:
ity of the employing department or agency. Departments and age:
without investigative facilities may use the investigative facilities o
Office of Personnel Management, and other departments and age:
may use such facilities under agreement with the Office.

(d) There shall be referred promptly to the Federal Bureau of Ir
tigation all investigations being conducted by any other agencies w
develop information indicating that an individual may have been
Jected to coercion, influence, or pressure to act contrary to the inte
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of the national security, or information relating to any of the matters
described in subdivisions (2) thréugh (8) of subsection (a) of this sec-
tion. In cases so referred to it, the Federal Bureau of Investigation shall
make a full field investigation.

[Sec. 8 amended by EO 10491 of Oct. 13, 1953, 18 FR 6583, 3 CFR, 1949-1953 Comp., p.
973; EO 10531 of May 27, 1954, 19 FR 3069, 3 CFR, 1954-1958 Comp., p. 193; EO 10548
of Aug. 2, 1954, 19 FR 4871, 3 CFR, 1954-1958 Comp., p. 200, EO 11785 of June 4,
1974, 39 FR 20053, 3 CFR, 1971-1975 Comp., p. 874; EO 12107 of Dec. 28, 1978, 44 FR
1055, 3 CFR, 1978 Comp., p. 264}

SEC. 9. (a) There shall be established and maintained in the Office of
Personnel Management a security-investigations index covering all per-
sons as to whom security investigations have been conducted by any
department or agency of the Government under this order. The central
index established and maintained by the Office under Executive Order
No. 9835 of March 21, 1947, shall be made a part of the security-inves-
tigations index. The security-investigations index shall contain the name
of each person investigated, adequate identifying information concern-
ing each such person, and a reference to each department and agency
which has conducted an investigation concerning the person involved
or has suspended or terminated the employment of such person under
the authority granted to heads of .departments and agencies by or in ac-

“cordance with the said act of August 26, 1950.

(b) The heads of all departments and agencies shall furnish promptly
to the Office of Personnel Management information appropriate for the
establishment and maintenance of the security-investigations index.

(c) The reports and other investigative material and information de-
veloped by investigations conducted pursuant to any statute, order, or
program described in section 7 of this order shall remain the property
of the investigative agencies conducting the investigations, but may,
subject to considerations of the national security, be retained by the de-
partment or agency concerned. Such_reports_ and other investigative

atenial and information shall be maintained in confidence, and no
access shall be given theremxcept, wi € consent of the investiga-
tive agency concerned, to other departments and agencies conducting
secunity programs under the authority granted by or in accordance
with the said act of August 26, 1950, as may be required for the effi.
Cient conduct of Government business.

[Sec. 9 amended by EO 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p. 264)

SEC. 10. Nothing in this order shall be construed as eliminating or.
modifying in any way the requirement for any investigation or any de-
termination as to security which may be required by law.

SI_-:C. 11. On and after the effective date of this order the Loyalty
Review Board established by Executive Order No. 9835 of March 21,
1947, shall not accept agency findings for review, upon appeal or other-
Wise. Appeals pending before the Loyalty Review Board on such date
shall be heard to final determination in accordance with the provisions
of the said Executive Order No. 9835, as amended. Agency determina-
tions favorable to the officer or employee concerned pending before the

yalty Review Board on such date shall be acted upon by such
Board,  and whenever the Board is not in agreement with such favor-
able determination the case shall be remanded to the department or
agency concerned for determination in accordance with the standards
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and procedures established pursuant to this order. Cases pending before
the regional loyalty boards of the Office of Personnel Management on
which hearings have not been initiated on such date shall be referred tc,
the department or agency concerned. Cases being heard by regional
loyalty boards on such date shall be heard to conclusion and the deter-
mination of the board shall be forwarded to the head of the department

[Sec. 11 amended by EO 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p.
264]

SEC. 12. Executive Order No. 9835 of March 21, 1947, as amended, is
hereby revoked. .

[Sec. 12 amended by EO 11785 of June 4, 1974, 39 FR 20053, 3 CFR, 1971-1975 Comp.,
p- 874)

SEC. 13. The Attorney General is requested to render to the heads of
departments and agencies such advice as may be requisite to enable
them to establish and maintain an appropriate employee-security pro-
gram.

SEC. 14. (a) The Office of Personnel Management, with the continu-
ing advice and collaboration of representatives of such departments and
agencies as the National Security Council may designate, shall make a
continuing study of the manner in which this order is being implement-
ed by the departments and agencies of the Government for the purpose
of determining:

(1) Deficiencies in the department and agency security programs es-
tablished under this order which are inconsistent with the interests of,
or directly or indirectly weaken, the national security.

(2) Tendencies in such programs to deny to individual employees
fair, impartial, and equitable treatment at the hands of the Government,

or rights under the Constitution and laws of the United States or this
order.

Office of Personnel Management shall report to the National Security
Council, at least semiannually, on the results of such study, shall recom-
mend means to correct any such deﬁci;ncies or tendencies, and shall

which is deemed to be of major importance.

(b) All departments and agencies of the Government are directed to
cooperate with the Office of Personnel Management to facilitate the ac-
complishment of the responsibilities assigned to it by subsection (@) of
this section.

(c) To assist the Office of Personnel Management in discharging its
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order, advise the Office as to the action taken with respect to such offi-
cer or employee. The informatiop furnished by the heads of depart-

with this subsection.

(Sec. 14 amended by EO 10550 of Aug. 5, 1954, 19 FR 4981, 3 CFR, 1954-1958 Comp.,
p- 200; EO 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p. 264)

SEC. 15. This order shall become effective thirty days after the date
hereof.

Executive Order 10471—Authorizing the heads of departments and
agencies to grant leaves of absence Yo certain persons

SOURCE: The provisions of Executive Order 10471 of July 17, 1953, appear at 18 FR
.4231, 3 CFR, 1949-1953 Comp., p. 952, unless otherwise noted.

By virtue of the authority vested in me by section 301 of title 3 of
the-United States Code, and as President of the United States, if is or-
dered as follows:

1. The heads of the several departments and agencies of the Govern-
ment are hereby authorized and empowered, without the approval, rati-
fication, or other action of the President, to exercise, with respect to
personnel in their respective department or agency, the authority con-
ferred upon the President by section 6305(b) of title 5 of the United
States Code, to authorize leaves of absence in accordance with the said
section 6305(b) to persons who receive compensation in accordance
with section 401 of the -Foreign Service Act of 1980 (22 U.S.C. 3961).

[Se;. 1 amended by EO 12292 of Feb. 23, 1981, 46 FR 13967, 3 CFR, 1981 Comp., p.
134

2. This order shall be effective as of July 5, 1953

lfnder which certain Government employees may be prevented or re-
lieved from working by administrative order

SOURCE: The provisions of Executive Order 10552 of Aug. 10, 1954, appear at 19 FR
5079, 3 CFR, 1954-19s8 Comp., p. 201, unless otherwise noted.

By virtue of the authority vested in me by section 301 of title 3 of
the United States Code, 65 Stat. 713, it is declared that the Office of
Personng] Management be, and it is hereby, designated and empowered
lo exercise, without the approval, ratification, or other action of the

employees of the Government may be prevented or relieved from
Working by administrative order.
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