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MEMORANDUM FOR HONORABLE ROBERT J. LIPSHUTZ
- .. Counsel to the President

Re: White House Reports to Congress on Tax Checks
* in Connection with Presidential Appointments

"

This is in response to your request of June 30,
1977, for a memorandum of law on the question whether the
White House.should comply with the reporting requirements
of section 6103(g)(5) of the Intermal Revenue Code with re- i
spect to tax checks requested of the IRS in connection with '
presidential appointments. It is our conclusion that the

President should comply with the reporting requirements.

. a . :
- You state in your memorandum that as part of the

background review of prospective Presidential appointees -
and White House staff members, the Internal Revenue Ser- ’
vice furnishes your office with limited tax return infor-
mation on each candidate. The information is released
directly to your office pursuant to a written disclosure
.authorization signed by the. taxpayer.

N . :

As you point out, sectiof 6103(¢) permits the
Secretary to disclose a return or return information with
respect to a taxpayer “to such person or persons as the
‘taxpayer may designate in a written request for or con-
séent to such disclosure."” This provision for consensual
‘disclosures is of general applicability, and makes no
specific reference to consensual disclosures to the White

House.

In section 6103(g), as added by the Tax Reform Act
of 1976, Congress has expressly provided two different types

L
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of'prdcgduxeé for the disclosure of tax inforwmation to the
gres{dent.oz-his representatives. subsection (1) provides
that the Secretary may disclese to the President (or 2 des-
ignated White House employee); upon 3 personal written re-
quest of the President, return information om aoy taxpayer.

This section does not require the consent of the taxpayer,

a1lthough the President must state the specific reason for
his requeskt. = : :

: Subsection (2) deals with disclosures relating to
4ndividuals who are @esignated.as being under consideration
for appointment to 2 position in the Evecutive or Judicial

" Branch. Upon the request of the President or the head of a

Federal agency, the Secretary way furnish to authorized per-

i |

‘sonnel in the Executive Office or to the agency head (or to 9
the FBIX if requested by the President or agency head) certain Fﬁ

1imited retumm information with respect to the individual.
The only information that way be furnished pursuant to sub-
section (2) is whether the taxpayer: (A) has filed returns

.for the last three years; (B) has failed to pay any tex -
within 10 days of notice and demand to do so, or been as- -
‘sessed any penalty for negligence in the current or preced-
-ing Mhree years; (C) is under investigation for possible

criminal offenses under the internal revenue laws and if

. so, the results of the jnvestigation; or - (D) has been as-

sessed any civil penalty for fraud under the intermal reve-
nue laws. Again, the consent of the individual is not re-
quired, but the Secretary pust notify the individual within

. three days of the request for information.

with the Joint Committee on Taxation of all disclosures to
. no reports. are required. under the general'provision‘for
 information in question ‘hexe {s obtained with the indi-

: under the special procedures for disclosures to the White
" jouse established in subsection (g), and you therefore

" mittee with respect to the disclosures.
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U The President is required to file quarterly repérCS
the White House requested pursuant to subsection (g), but
consenshal'disclosure,subsection (c) .- You state that the

vidual's consent pursuant to subsection (c), rather than

question whether 2 report must be made to the Joint Com-
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- dent report on a quarterly basis to the Joint Committee

' prospective Presidential appointees, even with their con-

. of tax information made to ic.Y
'94th Cong-,
to contemplate -that

" ‘elosures made with the taxpayer's consent on .the ground that

are elt

yihite House applies only to requests made

- states (at p. 318) that

effeot of reports to the Joint Comnittee.

.abuse to
. those made without TS
- reading of the Esplanation and the Senate Report would be

"disclosures made pursuant to that subsection.

TLC

The requirement in subsection (g) that the Presi-

with respect to tax return snformation furnished to the

' "under this
subsection” -- 1.e., under subsection (g). It is clear
that thE'plain'language of the act, just quoted, renders:
the reporting requirement inapplicable to disclosures

made uﬁaer subsection (c). 1/ The question is whether tax
information furnished to the White House with respect to

sent, is covered by subsection

(c).

(g) rather than subsection

1/ As you point out, the General Explanation of the Tax Re-
form Act of 1976 prepared by the staff of the Joint Committee
the Congress felt that the White
the Congress regarding the disclosures
See also S. Rep. No. 94-933,
74 Sess. 322 (1976). This passage may be read '
all disclosures to the White House would
But the reporting requirement can be viewed as
a means®of ‘deterring. abuse Dy the White House because of the
possibility that the Joint Committee will investigate or pub-
licize questionable reguests. See S. Rep. No, 94-938, at p.
323. “1f one reads subsection (g) to be inapplicable to dis-

House should report to

be reported.

‘there 1s 1ittle potential for abuse in such a situation (a
position we reject for reasons given later in this memoran-
dum), then arguably there would be no need for the deterrent
The language Just

|

quoted from the Explanation (and the similar statement in the |

Seniate Report) tould therefore be read to apply only to those |
disclosures to:the White House which pose a potential for the
which: the reporting requirement is directed -- i.e.,

consent pursuant to subsection (g). This

consistent with the plain language of the reporting require-

ment in subsection (g), which on jts face applies only to

SRR SR T st | Rl TR g '
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We do not believe that Congress contemplated the
. White House could urilize the provision for consensual
' disclosure 1in subsection (c) as.an altermative to the pro-
cedure for White House access to tax returns . established in
subsection (g)- As mentioned earlier, subsection (c) is a
general provision governing consensual disclosures, to per-
‘sons inside and outside the Government. Subsection (g), on
the other hand, specifically addresses the subject of dis-
~ closures to the White House. It is a settled rule of statu-
tory construction that a specific statute applicable to a
given subject matter controls where it is inconsistent with
the terms of a more general statutory provision which might

also appear to govern the particular situation. See, B F., tﬂﬁ-
Morton V. Mancari, 417 U.S. 535, 550-51 (1974). N
' S Wi

. Subsection (g) is not on its face inapplicable where
the taxpayer has consented to the disclosure. Indeed, the
Senate Report states that under the procedure in effect
prior to the passage of the 1976 amendments, "a tax check

‘on a potential Presidential appointee [was] initiated by
the White House Office as part of a "security and conflicts:
Teview” to vhich the potential appointee consentledl.” .

. Rep. No. 94-938, at p. 322 (cmphasis added). The tax check

.procedure was expected to be essentially the same under. the
statutoxry procedure established by the Tax Reform Act of
1976, and there is no indication in the legislative history
of the Act that Congress expected the practice of obtaining
the -prospective appointee's consent would cease. 2/ 1t

)

Explanation (st p. 318) both state that subsection (g) "'to

a large extent" codifies President Ford's Executive Order
11805, which. restricted access in the Whité House to em-
ponees paid at equivalent to that established for an Exec-
utive Level position and provided that tax returns would only
be Furnished upon the written request of the President, Un-

2/' The Sénaﬁe;Repbrt (at p. 322) and thé Joiﬁf-éommittéé - \
l
i
|

der the procedure established under the Executive Qrder, in- ;
formation-furnished in tax check situations was identical to L-!
that which may be furnished in tax check situations pursuant i

(Footnote cont'd on p. 5)' "
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. therefore seems unlikely that Congress intended for the
: procedures codified in subsection (g)(2) for use in tax
. check situations teo ‘be wholly inapplicable merely because
" the taxpayer consented to the disclosure, and we found no
suggestion of this result in the legislative history.

This inference is strengthened by the statement in
the Senate Report that the committee “recognizes the Presi-
dent's need for certain tax information, particularly, if

not entirely, in the 'tax check! area."” S. Rep. No. 94-
938, at p. 322 (emphasis added). 3/ We would be reluctant
to. interpret subsection (g) in a manner that would render
it meaningless with respect to most disclosures to the
White House, especially in view of the faét that President
Nixon's alleged abuses of the income tax system played an
important role in the Senate's passage of section 6103 gen-
erally and subsection (g) in particular. See Hearings on
Federal Tax Return Privacy before the Subcommittee on Ad-

ministration of the Internal Revenue Code of the Senate Com-

ministration of the Internal Revenue LOCg 02 ~7F S=P2-= ==
 mittee on Finance, 94th Cong., lst Sess. 129-47, 153, 155,
197-98, 202-03 (1975). .

“It is instructive in this regard that while many of
the alleged abuses discussed in the Senate hearings related
to attempts to obtain tax information about persons former

- president Nixon's staff reportedly regarded as political

2/ '(detnoteffrom.p. 4) _ o -

to 26 U.S.C. § 6103(g)(2). S. Rep. No. 94-938, at pp. 321-
22; Explanation, at p. 318. This suggests that Congress ex-
pected the prior practice with respect to tax checks to con-
 tipue -- and, as explained in the text, the Executive Order's
réstrietions applied to tax checks to which the prospective
appointee had consented. ' '

2/17Similarly;'the Joint Committee staff's Explanation states
. (at p. 318): "The President needs certain tax information,
particularly (if not entirely) in the 'tax check' area.”
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enemies and to cause 1RS to investigate these enemies, there
was also discussion of efforts by White House personnel to
obtain tax information to determine whether IRS was "harass-
fng" politically active persons who were apparently viewed
as sympathetic toward the former President. &4/ It is quite
possible that a taxpayer would consent to the disclosure of
tax information to the White Hpuse in the hope that the
President or His aides would intercede to halt an IRS in-
vestigation. Similarly, the Senate hearings discuss one
example of White House access to tax return information for -
purposes of determining an individual's political reliability
for a top Presidential campaign position, Id. at 135-36. An
individual might consent to disclosure under these circum- '
stances as well, but it is questionable that tax return in-
formation should be obtained for a nongovertmental purpose
such ‘as this. -If consensual. disclosures are excluded from
the coverage of subsection (g), there would be no deterrent
to this type of abuse afforded by the oversight function of
the Joint Committee. 5/ . | .

.é/ “Sohn Wayne and Billy Graham were two individuals mentioned
in the Senate hearings (at pp. 130-35, 135-36, 161-62). The
Whice House reportedly also received information regarding an

IRS investigation of Donald Nixon. Id. at 139-41.

5/ 1t is also possible that abuses could occur where an io-
Jividual consented to the release of tax return information
in conpectidn'with his possible'appointment'to a Federal po-
siti8n. The prospect of an appointment could be a shaw ad-
vanced in order to obtain information for some other purpose.
rthe FBI. investigation of Daniel Schorr was initially justi-
. fied by the White House on this.ground, although Mr. Schorr
- apparently did not give his consent to the investigation.
N.Y. Times, June 27, 1973, at p. 51. Also, return informa-
tiom ostensibly sought to determine financial status or pos-
sible criminal charges in connection with a prospective ap-=
pointment could in fact be used to determine the individual's
 associations, charitable contributions, ete. While these
‘possibilities aze perhaps far-fetched, oversight by the
Joint Committee would nevertheless help to ensure that they
.do not occur. : : i
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g orwo other factors also- suggest that subsection (g)
applies’ even where .a prospective appointee consents to the
 disclosure. First, subsection (g)(2) requires that within
' ‘three days of the receipt of a request for a tax check, the
secretary must notify the individual of the request. This
undercuts any argument that the reporting requirement is
only inténded to apply to secret requests for tax informa-
tion. -Meoreover, while the tax check need not cease if the
{ndividual does not.give his consent, it seems that as a
practical matter, the notice would in many situations give
the prospective appointee an opportunity to withdraw from
" consideration rather than to have the tax check proceed.
The-nqtiCe'requirement_therefore generates pressure to ob-
tain the individual's consent in any event.

, Second, the Joint Comnittee's Explanation states
ihat "the Congress felt that the White House should report

to the Congress regarding the disclosures. of tax information.

made to it.”  See also S. Rep. No. 94-938, at D. 322. As
previously explained, the all—inclusivejtpna of thig state-
ment would mot be ‘enough to require reporting to the Joint
Cormittee of consensual disclosures to the White House if
gsuch diselosures are actually governed by subsection (e)
.:tatherjthan.subse;tidn (g). However, to the degree the
' quoted passage reflects an understanding that all disclo-
- gures to the White House would be reported undex.the Act,
we believe it indicates that all disclosures to the White
‘House ‘would be governed by subsection (g), which in turn
contains' the provision-for,reports to the Joint Committee.

‘flthough the guestion is not wholly free of doubt;
‘it is our conclusion that tax checks to which prospective .
‘appointees have consented should nevertheless be treated
‘as disclosures’ made puxsuant to 26 U.S.C. § 6103(g), and
" therefore should be reported to the Joint Committee pur-

suant  to sdbsec;ibn.(g)(S), |
.-:%&ftjh5Zzg¢(d/

. | ‘John M. Harmon
: - Assislant Attorney General
- Offhce of Legal Counsel
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SUBJECT, TO, FROM, DATE:
MEMORANDUM FOR THE ASSOCIATE ATTORNEY GENERAL

SEP 30 1977

DOCUMENT BODY: _
You requested our views on a September 13, 1977, memorandum from
the Director of the FBI to the Attorney General concerning an August
15, 1977, communication from the Internal Revenue Service. In that
communication IRS suggested that the Department of Justice "might want

to consider" voluntarily repoting to the Joint Committee on Taxation
the identities of each DoJ employee on whom a consensual "tax check"
was run pursuant to section 6103 (e) of the Intermal Revenue Code. We
have considered the matter and recommend that such reports should not
be filed since such action would be contrary to the spirit, if not the

letter, of the Privacy Act.

The "tax checks" in question, it should be noted, are run only
after a prospective employee or appointee has signed a consent form,
DAG-33 (copy attached). The form authorizes disclosure to the Fbi of
certain limited tax informaion. The tax information disclosed to the
Fbi is precisely the same information disclosed by IRS to an agency or

to the Fbi when a request for such disclosure is made under section
6103 (g) (2) of the Internal Revenue Code. Regquestes under that section

are not made with the taxpaper’s consent, although Treasury must
notify the taxpayer of the request within 3 days.

IRS believes that while section 6103 (g) (5) requies reporting to the

Joint Committee of all requests under section 6103(g) (2), it does not
apply to comnsensual tax checks under section 6103 (c). IRS suggests,
however, that the spirit of the Tax Reform Act of 1976 (which
contained section 6103) might indicate voluntary disclosure of
consensual requests is desirable.

We agree with IRS that section 6103(g) (5) does not require repots
to the Joint Committee of consensual tax checks since that requirement

applies only to tax checks pursuant to subsection 6103 (g) and not
thosre under subsection 6103 (c). However, we feel that considerations
of employee privacy and the spirit of the Privacy Act outwelgh the
spirit of the Tax Reform Act.

The Prlvacy Act, Pub. L. 93-573, Section 3, as amended, generally
prohibits disclosure by an agency of information relating to an
individual without the written consent of that individual. 5 U.S.C.
552a(b). While an exception to this prohibition exists when

PAGE 1
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disclosure is made to "any joint committee of Congress" of a "matter
within its jurisdiction,™ 5 U.S.C.

552a(b) (9), the legislative history of that provision shows

that it was intended to permit disclosure to Congress of personal
information "needed" by Congress "for legislative and investigative
reasons." H. Rept. 93-1416 (1974), at 13. Reports on consensual tax
checks would appear to be within the jurisdiction of the Joint
Committee on Taxation, but routine reports would not appear to be
"necessary" to any legislative or investigative function of that
committee absent a clear expression of congressional intent such
disclosure is required. The present language of section 6103(g) (5) is

not a clear expression of such an intent.

Moreover, under present DoJ practices disclosure of such
information would appear to violate the provision in the Privacy Act
requiring an agency to "inform each individual whom it asks to supply
information (of) the routine uses which may be made of the
information. . . ." 5 U. S.C. 552a(e)(3)(C). The relevant
notifications now used by DoJ, form DoJ-1977-02, and DAG-16 (copies
attached), do not indicate that the Joint Committee will routinely be
told that a tax check was run on the individual, together with the
reasons for the request. In the absence of such notification,
disclosure to the Joint Committee would clearly violate the spirit of
the Privacy Act and probably violate its "letter" as well.

Finally we are concerned about the practical, as well as the legal,

consequences of disclosing to the Joint Committee the identitis of
every individual who consents to tax checks. This procedure has been
used by the Department since January 1977. OMF informs us that 538
current DoJ employees have had such tax checks and that an estimated
200 employees or appointees will have such checks run each quarter in
the future. The subjects of these checks include all attorneys, all
Presidential appointees, all judicial nominees, all clerical employees

in the offices of the AG, DAG and AAG, as well as all Schedule C
employees. On occasion a tax check is run on persons who are not
ultimately hired, appointed or nominated. In some cases the tax check
may disclose derogatory information on the individual. We believe it
is unwise to routinely disclose the identity of every subject of a
consensual tax check to the Joint Committee,

We understand that current DoJd policy is to use a consent form for
all persons subject to FBI field investigations and that the procedure

set forth in section 6103 (g) (2) gas not been used in any situation.
We are aware of the possibility that this policy might be viewed by
the Joint Committee as a means of av01d1ng reports on individuals
being considered for appointment to judicial or senior executive

PAGE 2
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positions. However, our concerns about the privacy of the individual
involved lead us to conclude that the present practice should be
continued in the absence of explicit congressional action to the
contrary.

Attachments
SIGNED BY: .

Mary C. Lawton Deputy Assistant Attorney General Office of Legal
Counsel

' ATTORNEY :
cc: Files Bass Gauf

PAGE 3
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TAX REFORM ACT OF 1976
P.L. 94-455

[page 1]
SENATE REPORT NO. 94-938—PART I

The Committee on Finance, to which was referred the bill (H.R.
10612) to amend the Internal Revenue Code of 1954 to provide for
reform and simplification of income taxes, to extend income tax
reductions, to provide tax incentives for capital formation and energy
development, to strengthen taxpayer rights, and for other purposes,
having considered same, reports favorably with amendments and
recommends that the bill as amended do pass.

[page 2]
. I. SUMMARY

The Finance Committee amendment to-the Tax Reform Bill of
1976 (H.R. 10612) is designed to achieve four objectives—

® to improve the equity of the income tax at all income levels with-
out interfering.with equally important goals of economic efficiency
and growth, '

® tosimplify many tax provisions, delete unnecessary language and
encourage taxpayers to use the standard deduction,

® to continue for the next 12 months the economic stimulus provided
in the Tax Reduction Act of 1975 and extended through the first half
of 1976 by the Revenue Adjustment Act of 1975, and ' :

® to make improvements in the administration of the tax laws, par-
ticularly to strengthen taxpayers’ rights. '

The revenue effect of the tax revision and simplification provisions
of the committee amendment will be to increase receipts by $1.0
billion in'fiscal year 1977 and to reduce receipts by $0.1 billion in
fiscal year 1978 and by $0.3 billion by fiscal year 1981. The in-
dividual income tax reductions will initially reduce tax liability at
an annual rate of $15 billion, but since only the earned income credit
and the increases in the standard deduction are made permanent, the
longrun revenue loss from .the individual tax cuts will be $5.5 billion
per year. In fiscal year 1977, the individual tax cuts. reduce receipts
by $12.5 billion. The business tax reductions—the corporate rate cut
for small businesses and the extension of the 10-percent investment
credit—in the committee amendment will reduce tax liability by $5.4
billion per year and will reduce tax receipts in fiscal year 1977 by
$3.0 billion. _ :

Thus, the overall effect of the amendment will be to reduce receipts
by $14.5 billion in fiscal year 1977. This consists of $15.5 billion of
tax reductions. offset by almost $1 billion of tax reform. This tax re-
duction is consistent with the First Concurrent, Resolution on the
Budget for Fiscal Year 1977.

The feedback, or stimulative, effect of the committee action has
been simulated with the Wharton Econometric Forecasting model.
It suggests that the committee amendment will increase the gross
national product by $5.4 billion in 1976 and by $10.5 billion in 1977.
It also is expected to increase by 400,000 the number of iobs avail-
able in 1977. Finally, the favorable economic impact of the amend-
ment should itself have a favorable effect on revenues to the extent
of $1.4 billion in the fiscal year 1977.

The committee believes that individuals and corporations should
bear their fair share of the overall tax burden, consistent with the

3439 .




LEGISLATIVE HISTORY
P.L. 94455

The court is to examine the matter de novo and without regard to a
decision to restrain or permit disclosure in any court action between
the TRS and a person involved in the written determination or related
background file document. The proceedings would be subject to the
same rules that would apply under the FOIA if the proceeding were
brought under the FOIA on the date of enactment of the bill. Thus,
for example, the IRS would generally be required to file its answer
within 80 days after the petition or complaint is filed, the case would
have a high priority on the docket of the court, the petitioner or
complainant could be awarded costs where he substantially prevails
in the action, disciplinary proceedings could be commenced against
IRS employees in appropriate cases, and failure to comply with a
court order compelling additional disclosure could be punished under
contempt rules. As under the FOIA, the burden would be on the Sec-
retary or other parties seeking to prevent additional disclosure.

‘Additionally, the committee amendment provides that where a pe-
tition or complaint is filed to compel additional disclosure the Secre-
tary is to notify any person ‘identified by name and address in the
written determination within 15 days after the petition or complaint
is served on the Secretary. Such person and any person to whom such
written determination pertains could intervene in the case. After
sending the notice, the Secretary would not be réquired to defend the

case and would not be liable on account of disclosure of the detérmina- -

tion (or any portion thereof) in accordance with a final decision of

the court.
A decision of the Tax Court in such a case could be appealed only

to the United States Court of Appeals for the District of Columbia
unless the Secretary agrees with the person involved to review by

another court of appeals (sec. 7482(b) ).
Under the committee amendment, the public inspection of rulings,

technical advice memoranda, and determination letters and related
[page 315]

background files could be accomplished only pursuant to the rules
and procedures set forth in the amendment, and not those of any other
provision of law, such as the FOIA. However, the amendment is not
to be construed as excluding production pursuant to a discovery order
made in connection with a judicial proceeding, or with respect to re-
quests pending in the courts under the FOIA.

Effective date
The new rules would apply after October 31, 1976.

Revenue effect
This provision has no effect on Federal revenues.

2. Disclosure of Tax Returns and Tax Return Information (sec.
1202 of the bill and sec. 6103 of the Code)

a. In general
Present law
Under present law, all income tax returns are described as ‘“public

records.” However, tax returns generally are open to inspection only
under regulations approved by the President, or under Presidential

order.?

3744
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TAX REFORM ACT OF 1976
P.L. 94455

This applies to returns concerning income tax, estate tax, gift tax,
manufacturers excise taxes, communications tax and transportation
tax. The statute does not cover returns concerning a number of other

types of taxes.?

Additionally, the statute provides a number of specific situations in
which tax returns can be disclosed. State and locg] government offi-

cials may inspect tax returns for the purpose of administering State
and local tax laws. (Sec. 6103 (b).) Shareholders owning at least

1 percent of the outstanding stock of a corporation may examine the
returns of the corporation and its subsidiaries, (Sec. 6103(c) g

. Whether a person has filed a tax return is information available to
the public. (Sec. 6103(f).)

Returns are available to the Department of Labor and the Pension
Benefit Guaranty Corporation as needed to administer the 1974 pen-
sion reform act. (Sec. 6103 (g).) '

Generally, unlawful disclosire of tax information by a Federal or
State émployee is punishable by a $1,000 fine or a year of imprison-
ment, or both. A Federal employee also is to be dismissed from office
or discharged from employment for unlawful disclosure. Sec. 7213 (a)

(1).)

1 Under thé statute, income tax returns are open to {nspection upon order of the Presi-
dent and under Treasury rules and regulations approved by the President (sec. 6103(a)
(1)) and also are “open to public examination and inspection" tn the extent authorized

es and regulations estahligshed by the President. :

3Classes of returns open to Inspection at the Commissioner's discretion include :
(a) Rules Applicable to Recovery of Excessive Profits on Government Contracts. (Chap-
ter 4) : (b) Federal Insurance Contributions Act (Chapter 21); {¢) Rallroad Retirement
(Chapter 22) ; (d) Collection of Income Tax at Source on Wages (Chapter 24) ; (e) Special
Fuels {Subchapter E of Chapter 31) : (f) Taxes on Wagering (Chapter 35) : (z) Certaln
Other Excise Taxes (Chapter 36)— (1) Occupational Tax on Coin-Operated Devices {Sub-
chapter B.) (2) Tax on Use of Certain Vehicles (Subchapter D). (3) Tax on Use of Civil
Afrcraft (Subchapter E): (h) Sugar (Subchapter A of Chapter 37) ; (1) Rerulatory Taxes
(Chapter 39) : (1) Private Foundations (Chapter 42); (k) Taxes on Distilled Spirits,

ines, and Beer (Chapter 51); (1) Taxes on Tobacco. Cizars. Clgarettes and Clgarette
l(’égers and Tubes (Chapter 52) . (m) Taxes on Machine Guns and Certaln Other Firearms

apter 53). IRM 1272, Disclosure of Officlal Information Handbook 320.
[page 316]

These statutory rules have been supplemented by a number of
regulations and executive orders. The regulations are of two general
types, those allowing inspection on a case-by-case basis, and those
allowing general inspection of tax returns. On a case-by-case basis,
every Federal agency may have access to tax returns on the written
request of the head of the agency and in most cases in the discretion of
the Secretary of the Treasury or the Commissioner. Under these
“case-by-case” regulations, returns have been made available to a
number of agencies.?

Also, returns are available on a case-by-case basis to an attorney of
the Department of Justice (or U.S. attorney) “where necessary in the
Performance of his official duties.” (Reg. §301.6103(a)-1(g).) Re-
turns are also available to the Department of Justice for use in liti-
gation in which the United States is interested in the result. (Regs.
§301.6103-1(b).

e regulations allowing general nspection of tax returns apply to

& few specific agencies ang provide that the agency in question may
In tax ‘returns. for given purposes. Under these regulations, the
wgency in question does not have to specify the reason for inspection,
© person who will inspect, etc. The amount of information disclosed
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under these regulations varies with the agency. In other cases, dis-
closure may occur with respect to several thousand returns a year and
in other cases (involving use for statistical purposes), disclosure of
limited amounts of information regarding millions of taxpayers may
occur each year.!

In addition to the provisions of the Internal Revenue Code and the
Treasury regulations, the Privacy Act of 1974 (Public Law 93-579)
and the Freedom of Information Act (5 U.S.C. 552) affect the dis-
closure of tax information. The Privacy Act -generally prohibits an
agency from disclosing any of its records concerning an individual to
another agency without that individual’s consent. However, under
this Act, records may be disclosed to other agencies without such
prior consent for-a “routine use,” for civil and criminal law enforce-
ment activities, to the Bureau of the Census for census purposes, and
in certain other cases.

Reasons for change
It has been stated that the IRS probably has more information
about more people than any other agency in this country. Conse-
quently; almost every other agency that has a need for information

3 Disclosure of tax returns has been made under this provision. e.g., to the Civil Service
Commission, the Department of Defense, the Federal Communications Commission, the
Federal Deposit Insurance Corporation, the Federal Home Loan Bank Board, the Federal
Power Commission, the Federal Trade Commission, the Department of the Interlor, the
Interstate Commerce Commission, the National Labor Relatlons Board, the Post Office,
the Small Business Administration. the Tennessee Valley Authority., the Department of
Transportation, and the Veterans Administration. In many of these sltuations, only a few
returns were involved. Generally, the returns were used for Investigative purposes in
connectlon with matters within the jurisdiction of the agency.

+ Under the general Inspection regulations, tax informatlon mayv be obtalned by the
Nepartment of Health, Education, and Welfare to administer title II (old ace, etc.
benefits) of the Social Securltr Act (Regs. § 301.6103(a)-100); by the Securities and
Exchange Commission for statistical purposes (Regs. § 301.6103(a)-102) : bv the Advi-
sory Commlsslon on Intergovernmental Relations for studying the coordination and
simplificatlon of the tax laws (Regs. § 301.6103(a)~103) : by the Department of Com-
merce and the Renegotiativn Board “In the interest of the internal management of the
government” (Regs. § 301.6103(a)-104. 105) : and hy the Federal Trade Commission
to aid in carrving out the Federal Trade Commission Act (Regs. § 301.6103(a)-106).
Also. the regulations provide that standing commlittees of Congress may obtaln tax
information as authorized by executive order and resolution of the committee (Regs.
§ 301.6103(a)-101).

[page 317]

about U.S. citizens, therefore, logically seeks it from the IRS. How-
ever, in many cases the Congress has not specifically considered
whether the agencies which have access to tax information should have
that access.

The statutory rules governing the disclosure of tax information
have not been reviewed by the Congress for 40 years. Since that time
a number of rules allowing disclosure of tax information to other
government agencies have “been established by exccutive order and
regulation.®

Additionally, questions recently have been raised with respect to
disclosure of tax information to the White House. Apparently, tax
information was transmited to the White FHouse on a number of
well known individuals. Also, tax returns have been provided White
House employees in previous administrations.

Among the Federal agencies, one of the biggest users of tax informa-
tion on an individual case basis (as against a “mass” basis for statis-
tical use) is the Department of Justice. Often this information is used
in the investigation of nontax cases, including all types of criminal
cases, civil cases involving tort liability of the Government, anti-trust
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es, dis- 19 cases, etc. Also, this information is used by strike forces, with IRS
ar and i agents and agents of other agencies combining their efforts in crimi-
sure of ] . nal investigations.
rs may s Information on tax returns is provided to other agencies for statis-
Bl . tical use. In many cases, this information contains limited items and
ind the Rediy is used largely as the basis for developing a sample of persons to be
3-579) ] polled by the agency. (This information also is used to provide a
he dis- i distribution of revenue sharing funds under the statutory formula.)
bits an On the other hand, recently an executive order allowing the Depart-
dual to ; _ ment of Agriculture access to tax information to assist in developing
under K i farm statistics was withdrawn after much public and congressional
it _such % o criticism.
nforce- . Substantial tax information also is provided to State and local gov-
es, and ViR ernments. In this respect, it has been suggested that there may be in-

adequate safeguards for preventing unauthorized disclosure of tax
information by some State and local governments.

Questions have been raised and substantial controversy created as
to whether the present extent of actual and potential disclosure of
return and return information to other Federal and State agencies
§ for nontax purposes breaches a rcasonable expectation of privacy on
il Service # the part of the American citizen with respect to such information.
LY 3 This, in turn, has raised the question of whether the public’s reac-
aor, ihe SRPA A tion to this possible abuse of privacy would seriously impair the
tment_ of e : effectiveness of our country’s very successful voluntary assessment

e tew ] : system which is the mainstay of the Federal tax system.

mation
Conse-
mation

4 o che i ; In a more general sense, questions have been raised with respect to
lleef ete, whether tax returns and tax information should be used for any pur-
‘he Advi- : ' poses other than tax administration. :

tion and

of Com- .1 .

1t of the owever. & number of reculations allowlng disclosure were estnblished hefore 1034,
mmission " . which was the last time the Concress dealt snecifically with disclosure. These regula-
2)-106). i i tions include nllowing other povernment agencies to tnspect corporate and individual
taln tax : 3 L returns on a case-by-case hasis, nllowing the Department of Commerce to inspect returns
e (Regs. e A for stntisticnl purposes, allowing Inspection by persons with a materlal interest in the

f return, and permlitting a speclal Senate commlttee to examlne returns,

o [page 318]
. How- X ‘ Recent Congressional action with respect to privacy in general has
sidered b e had an impact on the disclosure of tax information. (Privacy Act of
{d have o 1974, Public Law 93-579.) However, the Congress did not specifically
) ' focus on the unique aspects of tax returns in the Privacy Act. .
mation 1o, . The committee has reviewed each of the areas in which returns and
1t time A i . return information are now subject to disclosure.®
y other i With respect to each of these areas, the committee has tried to
er and et balance the particular office or agency’s need for the information
involved with the citizen’s right to privacy and the related impact of

pect to T the disclosure upon the continuation of compliance with our country’s
ly, tax jegit voluntary assessment system.
iber of - lder o Although present law describes income tax returns as “public rec-
White ; ; ords”, open to inspection under regulations approved by the Presi-

/ 3 dent, or under Presidential order, the committee felt that returns and
forma- e e return information should generally be treated as confidential and not
- statis- 15K . Subject to disclosure except in those limited situations delineated in
is used Yokenia the newly amended section 6103 where the committee decided that
riminal fhots disclosure was warranted. -
t1-trust e There is no comparable provision in the House bill.

4 U.5.Cong. & Adm.News'76—19 3747
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Explanation of provision

The committee amendment provides that as the general rule returns
and return information are to be confidential and not subject to dis-
closure except as further provided in the section. Only those regulations
now in effect and subsequently promulgated by the Secretary which
interpret a specific provision of section 6103 are to continue to have
force and effect after the effective date of this amendment. Conse-
quently, those regulations promulgated under Presidential authority
orior to the effective date of the amendment which do not interpret
any specific provision of this section are no Jonger to have any force
and effect after the effective date of this amendment.

Under the committee amendment, section 6103 applies to the dis-
closure of a “return” or “return information.” “Return” is defined to
mean any tax or information return, declaration of estimated tax or
claim for refund which, under the code, is required (or permitted) to
be filed on behalf of or with respect to any person. It also includes any
amendment, supplemental ‘schedule or attachment filed with the tax
return, information return, etc. However, a “written determination”
(as defined under section 6110(b)) which is included with or attached
to a return filed by a taxpayer is not to be considered a return.

The term “return information” is to include the following data per-
taining to a taxpayer: his identity, the nature, source or amount of his
income, payments, receipts, deductions, exemptions, credits, assets, lia-
bilities, net worth, tax liability, tax withheld, deficiencies, overassess-
ments and tax payments. It also includes any particular of any data,
received by, recorded by, prepared by, furnished to, or collected by the
IRS with respect to a return filed by the taxpayer or with respect to
the determination of the existence, or possible existence, of liability
(including the amount of liability) for any tax, penalty, interest, fine,
forfeiture, or other imposition, or offense provided for under the code.

8 Many of the situations in which disclosure 18 now allowed are not hased upon any
speclfic provision of the Code. but tnstead derlve from regulatinns prescribed by the Presi-
dent under the general authority provided him to do so under section 6103(a).

[page 319]

Information as to whether a taxpayer’s return was, is being, or will be
examined or subject to other investigation or processing 1s also to be
considered return information.

Return information is to include any part of any “written determi-
nation or any background file document relating to such written
determination” (as these terms are defined in section 6110(b)) which
is not open to public inspection under section 6110.

““Taxpayer return information” is return information which is filed
with or furnished to the IRS by or on behalf of the taxpayer to whom
the return information relates. This includes, for example, data sup-
plied by a taxpayer’s representative (e.g., his accountant) to the IRS
in conmection with an audit of his return. It would also include any
data received by the IRS from a taxpayer’s representative pursuant to
an administrative summons which was issued in connection with an
IRS civil or criminal tax investigation of the taxpayer.

The term “taxpayer identity” means the name of a person with
respect, to whom a return is filed, his mailing address, and his taxpayer
identifying number (as defined in section 6109), or a combination
thereof.
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F it T o) The term “disclosure” means the making known to any person in

tle returng "3 R any manner whatever, including Inspection, & return or return infor-
ect to dis. fAUTaY pation. The terms “inspected” and “Inspection” mean any examination
2gulationg i £ R of a return or return information.
le to have ; % b, Disclosure to Congress
t. S e
laut(}zg?i; 5 7 Present law _
interpret ‘ : '- Congressional committees fall in_to three categories for d_isclosure
mny force RpEEEL: purposes. Th : ,
o s ive session. (Sec. 6103(d).) Select committees of the House and
» the dig. % Piseaian.  Senate may inspect tax mformatxo_n, In executive session, if specifically
lefined to ARG S orized to do so by a resolution of the appropriate body. (Sec.
:d tax or . ; 6103(d).) Standing and select committees may 1nspect tax information
itted) to Ry under an executive order issued by the President for the committee in
e 1 1 ; . 1 » N A
udes any Y ol . question,” and on the adoption of a resolution (by the full committee)
| the tax USSNIRRIES 223 authorizing inspection. (Regs. § 301.6103 (2)-101.) The resolution
ination” Kt i .must set out the names and addresses of the taxpayers in question and
attached BT S the periods covered by the returns to be inspected. Subcommitteq
‘ata per-
nt of his R '
sets, lia- Wk ans.  ((a)-101.) . ) ) _
:rassess- - L Al - The tax committees and select committees authorized to inspect
1y data, 0 tax information may. submit “any relevant or useful” information
Tbythe “a: 2 e obtained to the House or Senate. (Sec. 6103(d) (1) (C).)
¥ to  ogRREe - Reasons for change
‘ls?ﬁ-lty ; " . While the Congress, particularly its tax-writing committees, re-
o 391 quires access in certain instances to the data contained in return and
code. return information in order to carry out its legislative responsibilities,
pon any . T ——
he Presi. . T A new executlv d t be i d
€ Pres i ¥ e ¢ %%'::g;‘e'g; ltnowobhllt::l;:?: ]t}rlxsz{l:le%l;?nﬂtfons._mll)ica?xvs?ya;ng‘ices {‘Pvgo;r%eﬁ-or?;n gégﬁ tgr?lty wft:)r;tstgg
will be - [page 320]
> to be TG RRE I L the committee decided that the Congress could continue to meet these
&, o responsibilities under more restrictive disclosure rules than those pro-
termi- (i TS -vided under present law.
'“}tlt,eﬁ : ; .. Ezplanation of provision :
whie R * Under the committee amendment the Committee on Ways and
s filed ‘ eans, the Committee on Finance, and the Joint Committee on In-
thom - ternal Revenue Taxation, upon written request of their respective
sup- - .Chairmen, would coritinue to have access to returns and return in-
IRPS 7 et ormation. Duly authorized subcommittees of these Committees would
' R RS also h i i i
> any
int to
h an
with  onde ., clo is ident:
ayer ; Sure of his identify.

e Chief of Staff of the Joint Committee on Internal Revenue

- :8Xation is to continue to have access to returns and return informa-
tion withoyt first obtaining a delegation of that authority from the
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Joint Committee on Internal Revenue Taxation. The Chief of Staff is
to have the right to submit any relevant or useful information to any
of the tax-writing committees (or duly authorized subcommittees) but
onlyin closed executive session unless the returns and return informa-
tion would not identify a taxpayer or that taxpayer consented in writ-
ing to the disclosure of his identity.
The nontax committees, and designated and duly authorized sub-
committees, would be furnished returns and return information in
iclosecl executive session upon (1) a committee action approving

. the decision to request such returns, (2) an authorizing resolu-

tion of the House or Senate, as the case may be, and (3) the written
request by the Chairman of the committee on behalf of the committee
(or on behalf of a subcommittee of such committee) for disclosure of
such returns or return information. The resolution of the appropriate

.body authorizing these committees to obtain returns or return infor-

mation would specify the purpose for inspection and that inspection
was to be made only if there was-no alternative source of information
reasonably available to the committee (or subcommittee). The com-
mittees (or subcommittees), through the committee Chairman and
ranking minority member, could designate no more than 4 agents (2
majority and 2 minority) to inspect the returns or return information
requested.

The tax-writing committees could submit relevant tax information
to the Senate or House, as the case may be. The nontax-writing com-
mittees could submit such information to the Senate or House sitting
in closed executive session. :

The Joint Committee on Internal Revenue Taxation could submit
tax information to the Committee on Ways and Means or to the Com-
mittee on Finance (or subcommittees thereof) sitting in closed exe-
cutive session. However, a closed executive session would not be re-
quired if a taxpayer were not identified or if the identified taxpayer
consented in writing to the disclosnre of his identity.

[page 321]
¢. White House (and other Federal Agencies)

Present law

The Internal Revenue Code does not provide specifically for dis-
closure to the President. However, the Code generally provides that
disclosure can be made as authorized in rules and regulations estab-
lished by the President. (Sec. 6103(a).) Under this provision the
President could issue a “rule or regulation” providing for his access,
and that of White House employees, to tax information. Additionally,
in a previous administration, the then-Chief Counsel of the IRS in-
formed the Commissioner in a legal opinion that, as a constitutional
matter, there are no restrictions on the Commissioner disclosing tax
information to the President. This interpretation was based on that
part of the Constitution which vests executive power in the President
and, on this basis it was contended that he was entitled to all informa-
tion relative to his control of the Executive Branch.

President Ford, by executive order, has established rules that govern
the disclosure of tax information to the White House. (Executive

‘Order 11805, September 20, 1974.) Under this order, tax returns are

available for inspection by the President. Requests for inspection are
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to be in writing and signed by the President personally. Requests are
to state the name and address of the taxpayer in question, the kind
of returns which are to be inspected, and the taxable periods covered
by the returns.

Under this executive order, other White House employees also may
obtain tax information. The order provides that the President may
designate, by name, employees of the White House who may receive
tax information. This is limited to employees with an annual rate of
basic pay at least equal to that prescribed by 5 U.S.C. § 5316 ($37,800
per year, as of October 1, 1975). No further disclosure (except to the
President) may be made by such employees without the written direc-
tion of the President.

IRS employees who receive a request for tax information from the
White House have been instructed to promptly communicate that fact
to the Commissioner, through channels. The Commissioner will evalu-
ate the request, and only the Commissioner (or, in his absence, his
deputy) is to make the tax information available to the White House.
This procedure also applies to “tax checks” on potential Presidential
appointees. (IRS Information Notice 74-23, August 9, 1974.)

Generally, there have been three types of tax information provided
to the White House. In some cases. tax returns, parts of tax returns,
or analyses of tax information with respect to specific individuals
have been provided the White House.®* The White House also receives

8 For examnle. John J. Caunlfield testified that. while emnloyed at the White House, he
recelved tax Informatlon concerning Billy Graham. John Wayne. a number of Individuals
in the entertnlnment Industry who were "‘politically active.” and an {ndlvidual working in
the re-election campalgn of former Presldent Nixon. (Testimony of John J. Caulfield
before the Senate Select Committee on Presidentin]l Campalgn Activities, March 23, 1974.)

Addltionallv. Clark Mollenhoff. while n White House employee, recelved tax Information
relatine to the 1968 Presidential campaign of Governor George Wallace and to income
recelved by his brother. Gerald Wallace. (Afidavit of Clark R. Mollenhoff before the
House Committee on the Ju-ictarv. dn‘ed June 4. 1974.) Also. Carmine Belllno, formerly
special consultant to President Kennedy, recelved tax returns in 1961 while conducting
Investigntions for the White House (and simultaneously the Justice Department and the
Senate Permanent Subcommittee on Investigations of the Government Operatlons Commit-
tee). (Congressional Record, April 18, 1970.)

[page 322])

.information on “tax checks” of Presidential appointees. Under the

current procedure, a tax check on a potential Presidential appointee
is initiated by the White House Office as part of a “security and
conflicts review” to which the potential appointee consents. As part
of this review, the FBI conducts a “full field investigation” which
includes checks with various governmental agencies, including the
Internal Revenue Service. Therefore, the inquiry to the IRS with
respect to a potential Presidential appointee comes directly from the
FBI rather than from the White House. i

Under the procedure established, only the Commissioner (or, in his
absence, the Deputy Commissioner) may authorize disclosure of in-
formation under a tax check made for the White House. Additionally,
under the Commissioner’s procedures, the information provided 1s
limited to whether an individual has filed income tax returns for the
immediately preceding three years; owes any unpaid taxes and, if so
for what years; has been under any criminal tax investigation and the
result of such investigation; or has been assessed a penalty for fraud
or negligence. (IR Manual, MT 1272-6 (8-22-74).)

This information is reported to the FBI which in turn reports it to
the White House Counsel’s Office. The White House Office transmits
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a report to the President that the security and conflicts review of
the potential appointee has either been approved or disapproved. The
tax information received by the White House Office is, under present
practice, not transmitted to any other office in the White House.

The White House security and conflicts review is used for Presi-
dential appointees, White House staff, some of the Executive Office
staff and others who receive a “White House pass” giving them access
to the White House and to the President. Tax checks are also made on
persons nominated for Department of Commerce “E” A wards (estab-
lished by Executive Order 10978). In addition to tax checks at the
request of the White House, some tax checks are made at the request
of other Federal agencies. These checks may be made at the request
of the head of the other agency, and apparently also may be made at
the request of other agency officers or employees.

Reasons for change

The committee recognizes the President’s need for certain tax in-
formation, particularly, if not entirely, in the “tax check” area. The
committee amendment, to a large extent, codifies President Ford’s
Executive Order 11805, September 20,1974, which, among other things,
restricts access to tax information to a relatively limited number of
people in the White House. Moreover, the committee felt that the
White House should report to the Congress regarding the disclosures
of tax information made to it. Consequently, annual reporting require-
ments were imposed upon the White House. Similar requirements were
also provided with respect to tax checks made by other Federal
agencies.

Explanation of provision

Under the committee amendment upon the written request of the
President, signed by him personally, disclosure of return and return
information is to be made to the President and/or to certain named
employees of the White House Office. A request is to be required to
specify the name and address of the taxpayer whose return is sought,

_ [page 323] '
the kind of return and return information sought, the taxable period
or periods of such returns and return information, and the reason dis-
closure is requested.

The President and the head of a Federal agency (and their desig-
nated employees) also may make a written request for a “tax check”

- with respect to an individual who is designated as being under consid-

eration for appointment to a position in the Executive or Judicial
Branch of the Federal Government. The “tax check” is limited to the
inquiry as to whether an individual has filed income tax returns for the
last 3 years, has failed in the current or preceding 3 years to pay any
tax within 10 days after notice and demand, has been assessed 2 negli-
gence penalty within this time period, has been or is under any crim-
1nal tax investigation (and the results of such investigation), or has
been assessed a civil penalty for fraud.

Disclosure of returns and return information under this provision
1s not to be made to any employee of the White House or Federal
agency who does not earn the rate of compensation specified by sec-
tion 5316 of title 5, United States Code (currently, $37,800 per year).
Moreover, these employees will not bé allowed to disclose returns
and return information to any other person except the President or
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the head of the agency, as the case may be, without the personal writ-
ten direction of the President or the head of the agency.

The President and the head of any agency requesting returns and
return information under this section will be required to file an annual
report with the Joint Committee on Internal Revenue Taxation. This
report, is to set forth the taxpayers, the returns or return informa-
tion involved, and the reason for requesting such returns or.return
information. However, the President will not be required to report
on requests for returns and return information pertaining to current
employees of the Executive Branch. The reports will not be disclosed
unless the Joint Committee on Internal Revenne Taxation determines
that disclosure of such reports (or the parts of the reports) would be
in the national interest. Thus, if the Joint Committee on Internal Rev-
enue Taxation determined that the President or.any Federal agency
used the return or return information obtained under this section for
imnroper political purposes, it could determine to make a report of
this to the Congress.

The reports will be maintained by the Joint Committee on Internal
Revenue Taxation for a reriod not exceeding 2 years unless, within
that period of time. the .Toint Committee on Internal Revenue Taxa-
tion determines that a disclosure to the Congress is necessary.

d. Tax Cases
Present law

Tax returns and other tax information may be furnished without
written application to T7.S. Attorneys and .Justice Department attor-
neys in civil or criminal tax cases referred by the TRS to the Justice
Denartment. for prosecution or defense. (Regs. § 301.6103(a)-1(h).)
Where the Justice Department is investigating a possible violation of
the civil or eriminal tax laws and the matter has not been referred
by the IRS, a .Justice Department attornev or U.S. Attorney may
obtain tax information upon written application whers it is “necessary
in the performance of his official duties.” (Regs. § 301.6103(a)-1(g).)

[page 324]

The written application must state the name and address of the tax-
payer, the kind of tax, the tax period, and the reason inspection is
desired. It must be signed by the Attorney General, Deputy Attorney
General, an Assistant Attorney General or by a U.S. Attorney. )

The Justice Department can obtain the returns of potential wit-

nesses and third parties. Also, in a tax case, (or any other case), the
IRS will answer an inquiry from the Justice Department as to
whether a prospective juror has been investigated by the IRS. (Regs.
§301.6103(a)-1(h).) However, other tax information is not available
for examining prospective jurors.
_ Tax information obtained by the Justice Department may be used
In proceedings conducted by or before any department or establish-
ment of the Federal Government or in which the United States is a
party. (Regs. § 301.6103 (a)-1(f).) _ )

The Justice Department is responsible for almost all civil and
criminal tax matters litigated before the Federal courts (except for
the Tax Court).? Most civil tax cases handled by the Justice Depart-
ment involve refund suits by taxpayers where the taxpayer’s liability
18 directly.in issue; in refund cases, it is common for the taxpayer to
Place his tax return in evidence.

3753







LEGISLA’I‘IVE HISTORY
pL. 94455

[page 3991
HOUSE 'CONFERENCE REPORT NO. 94-1515

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE]
' oOF CONFERENCE. ..

The Managers On the part oi Wh8 Wenge and the Senate at the con
ference on the disngreeing votes of the two houses on the amendment '
of the Senate to the bill (H.R. 10612) to reform the t&x laws of the’
United Statesy submit the following joint statement to the House and ]
the Senate as an explanation of the effect of the action agreed upon by"
the Managers and recommended in the accompanying ¢on erence i

report:
{page 4071
SENATE AMENDMENT NUMBER.ED 1

House bill—No provision. .
Senate ameﬂdmnt.——T hie Senate amendment includes the table of

contents.

Conference ag'reeme'nt.——The conference ag ! s the Senate

table of contents. (The table of contents 18 inserted under b'ens_xte
amendment numbered 2. )

SENATE AMENDMENT NUMBERED 2

House bsll—The House bill includes a short title, the table of con-
tents, and the limitation on artificial losses (LAL). LAL prOVideS 8
limit on accelerated deductions which may be taken currently to the
net income from the property- It applied to rea e, farming, %
and gas, movies, equipment leasing, and sports fra The amoun
of the accelerated deductions not Sllowed current

made available in subsequent years to the extent

the property in a subsequent period.

Under pre interest and taxes on real property during the
construction period may be deducted currently or may capitalize
and depreciated over the life of the property- The House bill apphes
LAL to interest and taxes during the construction period and to a¢
celerated depreciation (in excess of str
consolidated basis for all real property.
plied to construction beginning after 1975
for residential construction be ofore January 1.

a binding commitment bef 3. and for gov
dized housing on which cons ns before January 1,
(if a binding’ commitment is obtained-before 1979).

Senate ame ment.—The Senate i
that it is the senseé of the Senate Lo d
ing ordinary income into captial gain &
ing from the use of tax shelters by the minimum taX,
sions, recapture provisions, capimlization provisions in certain c85c®
and partnership provisions. )

The Senate amendment does not apply LALto construction perlod
interest and taxes OF to the accelerated depreci:ition on real propet y
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technical advice). Because of their similarity to internal memoranda
and attorneys work product, correspondence between the Internal
Revenue Service and the Department of Justice regarding a particular
civil or criminal investigation or case, which is related to a particular
written determination, or with respect to the relationship of a deter-
mination to any civil or criminal investigation or case, shall not be
considered part of the background file. (The question of the avail-
ability of these documents is to be governed by other provisions of law,
including the Freedom of Information Act.)

1202. Disclosure of Returns and Return Information

House bill—No provision.

Senate amendment.—(a) General—Under present law, tax returns
are “public records”, but they are generally open to inspection only
under regulations or under executive orders. Addltlonally, the statute
provides a number of specific situations in which tax returns can be
disclosed. ‘ ‘

The Senate amendment provides that returns and return information
are to be confidential and not subject to disclosure except as specifically
provided by statute. ) ) .

In general, “returns” are defined in the regulations presently in
effect as including information returns, schedules, lists, and other
written statements filed with the IRS which are supplemental to or
become a part of the return and other records, reports. information
received orally or in writing. factual data, documents, papers, ab-
stracts, memoranda. or evidence taken, or any portion thereof relating
to returns and schedules. etc. The Senate amendment defines the term

[page 476)

“return” to mean any tax or information return, declaration of esti-
mated tax or claim for refund which is required or permitted to be
filed with respect to any person. It also includes any amendment,
supplemental schedule or attachment, filed with the tax return, infor-
mation return, etc. “Return information” is defined as any data rve-
ceived by or prepared by the Secretary with respect to a return or with
respect to the determination of the existence of the liability of any
person for any tax, penalty, interest, fine, forfeiture, or other imposi-
tion. Information as to whether a taxpayer’s return was, is being, or
will be examined is also to be considered return information. Under
the amendment, data in a form that cannot be associated with or
otherwise identify a particular taxpayer will not constitute return
information.

(b) Disclosure to Congress—Congressional committees are classified
in three categories for disclosure purposes under present law. The tax
committees may inspect tax information in executive session. Select
committees of the House and Senate may inspect tax information in
executive session if specifically authorized to do so by a resolution of
the appropriate body. Standing and select committees may inspect
tax information under an executive order issued by the President for
the committee in question and on the adoption of a resolution (by the
full committee) authorizing inspection.

The Senate amendment provides that the tax-writing committees,
upon written request of their respective chairmen, may have access to
veturns and return information in executive session. The Chief of
Staff of the Joint Committee on Taxation may have access to re-
turns and return information. Nontax committees are to be fur-
nished returns and return information in executive session upon
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(1) a committee action approving the decision to request such returns,
'(2) an authorizing resolution of the House or Senate, as the case may
be, and (3) a written request by the Chairman of the committee. The
resolution of the appropriate body authorizing these committees to
obtain returns or return information must specify the purpose for the
inspection and that the inspection is to be made only if there is no
alternative source of information reasonably available to the com-
mittee. The committees, through the committee Chairman and rank-
ing minority member, can designate no more than 4 agents (2 major-
ity and 2 minority) to inspect the returns or return information
requested. _

Under present law, the tax committees and select committees author-
ized to inspect tax information may submit “any relevant or useful”
information obtained to the House or Senate. The Senate amendment
provides - that the tax-writing committees may submit tax in-
formation to the Senate or House, as the case may be. The nontax-
writing committees may submit such information to the Senate or
House sitting in executive session. The Joint Committee on Taxation:
or its Chief of Staff, mayv submit tax information to the Clommittee
on Ways and Means or to the Committee on Finance sitting in executive
session.

(c) Disclosure to the President (nnd other Federal ngencies).—An
existing executive order permits so-called “tax checks” and in-
spection of tax returns by the President and certain designated

[page 477]
White House employees. Requests for tax checks and inspection are
to be in writing and signed by the President personally.

The Senate amendment provides that disclosure of returns and
return information can be made to the President and/or to certain
named employees of the White House Office, upon the written request
of the President, signed by him personally. A request is to specify.
among other things, the reason disclosure is requested. The President
(or a duly authorized representative of the Executive Office) and
the head of a Federal agency also may make a written request for
a “tax check™ with respect to prospective appointees. The “tax check”
is limited to whether the individual has filed income tax returns
for the last 3 vears, within the last 3 years has failed to pay
any tax within 10 days after notice and demand, has been assessed a
negligence penalty within the last 3 years, has been or is under
any criminal tax investigation (and the results of such investiga-
tion), or has been assessed a civil penalty for fraud. The Presi-
dent and the head of any agency requesting returns and return
information under this section will be required to file annually a
confidential report with the Joint Committee on Taxation iden-
tifying the taxpayers, the returns or return information involved,
and the reason for requesting such returns or return information.
However. the President will not be required to report on requests
pertaining to current emplovees of the executive branch. The reports
will be maintained by the Joint Committee on Internal Revenue Taxa-
tion for a period not exceeding 2 years unless, within that period of
time, the Joint Committee on Taxation determines that a disclosure
fo the Congress is necessary.

(d) Taz criminal cases—Under present law, tax returns and other
tax information of any taxpaver mav be furnished upon request with-
out written application to U.S. Attorneys and Justice Department
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attorneys in civil or criminal tax cases referred bv the IRS to the
Justice Department for prosecution or defense. Where the Justice
Department is investigating a possible violation of the civil or crimi-
nal tax laws and the matter has not been referred to the Justice De-
partment by the IRS, a Justice Department attornev or 1J.S. attor-
nev may obtain tax information upon written application where it
1s “necessary in the performance of his official duties”. The Justice
Department can obtain the returns of notential witnesses and third
parties. Also, the IRS will answer an inquiry from the Justice De-
partment as to whether a prospective juror has been investigated by
the IRS. : : '

Under the Senate amendment. the Justice Department will continue
to receive returns and return information with respect to the tax-
payer whose civil or criminal tax lability is at issue. Written request
1s reanired in cases other than refund cases and cases referred by
the IRS. The return or return information of a third party will be
disclosed to the Justice Department in the event that the treatment of
an item reflected on his return is or may be relevant. to the resolution
of an issue of the taxpaver’s liability under the Code. The return or
return information of a third party will also be disclosed to the Justice
Department when the third Party’s return or return information
relates or may relate to a transaction between the third party and

(page 478]
the taxpayer whose tax liability is or may be at issue and the return
information pertaining to that transaction may affect the resolution of
an issue of the taxpayer’s liability. Disclosure of & third party return
or return information will be.made only pursuant to written request,
except for refund cases and cases referred to Justice by the IRS. A
third party return may also be disclosed in a court proceeding, sub-
ject to the same item and transactional tests described above, except
that the items and transactions must have a direct relationship to
the resolution of an issue of the taxpayer’s liability. In tax cases, the
Justice Department and the taxpayer whose liability is at issue will
be allowed to inquire of the IRS as to whether a prospective juror
has been under an audit or investigation by the IRS. However, re-
Sponses to such inquiries are to be limited to tho existence or nonexist-
ence of an TRS investigation.
(e) Nontax criminal cases—U nder present law, a T.S. Attorney
Or an attorney of the Department of .Justice may obtain tax informa-
tion in any case “where necessary in the performance of his official
duties”. This may be obtained on written application, giving the name
of the taxpayer, the kind of tax involved, the taxable period involved.
and the reason inspection is desired. The application is to be signed
by the 17.S. Attorney involved or by the Attorney General, Deputy
Attorney General, or an Assistant Attorney General. Tax information
obtained by the Justice Department may be used in proceedings con-
ducted by or before any department or establishment of the Federal
Government or in which the United States isa party. The IRS also will
answer an inquiry from the Justice Department as to whether a pros-
pective juror has been Investigated by the IRS.

Under the Senate amendment, tax information can be disclosed to
the Justice Department and other Federal agencies for nontax crim.-
inal purposes only by order of a U.S. District Court. The order would
be issued upon a showing (1) that there is probable cause to believe,
based upon information believed to be reliable, that a specified crim-
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inal act has been committed, (2) that there is reason to believe that the
information contained in the return is directly probative of the com-
mission of the crime, and (3) that the information sought cannot
reasonably be obtained from any other source. Only those parts of the
return determined by the Court to be necessary to the investigation or

rosecution would be subject to disclosure. The amendment authorizes
the IRS, either upon its own initiative or pursuant to written request.
to disclose in writing to the Justice Department or any other Federal
agency. information relating to the possible violation of a Federal
criminal law which is received from sources other than tle taxpayer
and his representatives.

f) Nontax civil matters—Under present law, U.S. Attorneys and
officials of other Federal Agencies may obtain tax information in non-
tax civil cases in the same manner and to the same extent as in nontax
eriminal cases. The Senate amendment provides that disclosure of
returns and return information cannot be made to the Justice Depart-
ment or other Federal enforcement agencies in-civil cases except in
those instances where it is defending the United States in a suit involv-
ing a renegotiation of contracts previously determined by the Renego-
tiation Board. Disclosure would be allowed under the amendment to

[page 479]
Treasury personnel (other than employees of the IRS) of refurns or
return information for purposes of tax administration.

The GAO does not. presently have independent authority to inspect
tax returns. It does have access to tax returns when it audits TRS
operations as agent of the Joint Committee on Taxation. H.R. 8948
(reported by the Government Operations Committee and passed by
the House) would specifically authorize the GAO to conduct audits
of the IRS and the Bureau of Alcohol. Tobacco and Fircarms. H.R.
8948 would permit GAQ to have access to tax returns and tax records
to the extent necessary to condnct the audits.

‘The Senate amendment provides that the GAOQ can initiate andits
of the IRS on its own or at the request of any committee of Congress.
The amendment authorizes the GAO to inspect returns and return
information to the extent necessary in conducting the audits. It is
intended that the GAQ examine returns and individual tax transac-
tions only for the purpose of, and in the number necessary to serve as
« reasonable basis for, evaluating the effectiveness, efficiency and econ-
omy of IRS operations and activities. Tt is not intended that the GAO
would superimpose its judgment upon that of the IRS in individual
tax cases. GAO would notify the Joint Committee on Taxation in
writing of the subject matter of the planned audit and any plans for
inspection of income tax returns. GAO could proceed with its planned
audit unless the Joint Committee, by & two-thirds vote of its members,
vetoes the GAO audit plan within 30 days of first receiving notice of
the proposed audit from GAO.

(g) Statistical use.—The Census Bureau, the Bureau of Kconomic
Analysis, the Federal Trade Commission, and the Securities & Ex-
change Commission are presently authorized to use tax returns and
return information for statistical purposes.

Under the Senate amendment, Census, the BEA, the FTC, and non-
IRS Treasury personnel could obtain tax returns and limited return
information for statistical and research purposes. The BEA and the
FTC would only receive corporate tax information. Publication of

statistical studies identifying any particular taxpayer is prohibited.
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" (h) Inspection by Federal agencies—Under present law, several
agencies may generally inspect tax information for qualified purposes
without a specific written request. Inspection of tax information an a
general basis is made most often by HEW. the Renegotiation Board
and the FTC. .

Under the Senate amendment, limited disclosures on a general basis
would be permitted to the Social Security Administration. the Rail-
road Retirement Board, the Department of Labor, the Pension Benefit
Guaranty Corporation, and the Renegotiation Board in certain limited
situations where the return information is directly related to programs
administered by the agency in question.

() State and local governments.—On the written request of the
State Governor, tax returns may presently be inspected by State tax
officials for purposes of administering the State’s tax laws. Tax infor-
mation may also be obtained by the States for local governments to be
used in administering the local tax laws.

The Senate amendment provides that Federal tax returns and return
information may be disclosed to State tax officials solely for use in
[page " 480]
administering the State’s tax laws. The tax information would not be
available to the State Governor or any other nontax personnel, or to
local governments. No disclosure may be made to any State requir-
Ing taxpayers to attach to, or include in, State tax returns a copy
of any portion of the Federal return (or any information reflected on
the Federal return) unless the State adopts provisions of law by De-
cember 31, 1978 protecting the confidentiality of the Federal returns

or return information.

In order to protect the confidentiality of returns which the States
receive from the IRS under the present exchange programs, the re-
turns are, in most States, processed on computers used solely by the
State tax authorities. In certain States, however, the requirements of
the tax authorities are not sufficient to justify a separate computer,

and, accordingly, the tax authorities have the Federal tax returns’

processed on central computers shared by several State agencies which
are operated by State employees who are not in the tax department.

In such situations, the IRS requires that tax department personnel

be present at all times when the Federal tax returns are being proc-
essed. The Senate amendment would permit those States currently
time-sharing with other State agencies to continue to do so to the
extent authorized and under the conditions specified in Treasury
regulations. :

- (7) Taxpayers with a material interest.—Income tax return pres-
ently are open to certain persons with a material interest in those
returns. For example, returns are open to the filing taxpayers, trust
beneficiaries, partners, heirs of the decedent, etc.

Under the -Senate amendment, persons with a material interest
would continue to have the right to inspect returns and, where ap-
propriate, return information to the same extent as provided under
current regulations. Return information (in contrast to “returns®)
could be disclosed to persons with a material interest only to the ex-
tent the IRS determines this would not adversely affect the adminis-
tration of the tax laws. :

(k) Miscellaneous disclosures.—Also, under present law, address
information is provided to the Federal Parent Locator Service re-
garding “absent parents” under Public Law 93-647 (section 453 of the
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Social Security Act). Under the Senate amendment, returns and re-
turn information of taxpayers and spouses could be disclosed to appro-
priate Federal, State and local agencies for purposes of, and only to
the extent necessary In, locating deserting parents. and determining
ability to make support payments.

Several provisions of the regulations allow the disclosure of tax
information for miscellaneons administrative and other purposes. In
other cases, the statute specifically requires public disclosure and cer-
tain types of returns (e.g., applications for exempt stafus by orraniza-
tions). Under the Senate amendment, returns would continue to be
open to public inspection in those situations where public disclosure is
provided for in present law. Limited disclosure of returns and return
{iformation would be permitted in some, but not all, of the miscel-
laneous situations where disclosure is permitted under present law.

(1) Procedures and records comcerning disclosure.—Several dif-
ferent offices of the IRS presently have the responsibility for ap-

[page 481] : :

proving the disclosure of tax information to particular agencies. The
TRS presently maintains records concerning disclosure, but the type
of records maintained are not standardized as between, e.g., Service
Centers, and a complete inventory of records is not maintained.

T'he Senate amendinent provides that in those cases in which disclo-
sure or inspection of returns or return information would be permitted,
it would be permitted only at the times, in the manner, and at the

' places prescribed by regulations. The IRS, and each Federal and State

agency receiving tax nformation, would be required to maintain a
standardized system of permanent records on the use and disclosure
of returns and return information. .

(m) Safeguards.—Except for the general criminal penalty for un-
authorized disclosure, the tax Jaw does not presently provide rules for
safeguarding tax information disclosed by the IRS to other agencies.
The LRS has no authority to audit the safeguards established by other
agencies or to stop disclosure to other agencies that do not properly
maintain safeguards. _

Under the Senate amendment, no tax information would be fur-
nished by the IRS to another agency (including commissions, States,
etc.) unless the other agency complies with 2 comprehensive Sys-
tem of administrative, technical, and physical safeguards design
to protect the confidentiality of the returns and return information.
In the event of an unauthorized disclosure by the other agency or its
failure to maintain adequate safeguards, the 1IR3 could (subject to
an administrative appeal procedure) terminate disclosure to that
agency.

(n) Reports to Congress.—Since 1971, the Joint Committee has
received from the IRS & semi-annual report on disclosure of tax
information. -

‘The Senate amendment requires the IRS to make a confidential
report to the Joint Committee each year on all requests (and the
reasons therefor) received for disclosure of tax returns or return in-
formation. The report would include, as a separate section to be
publicly disclosed, a listing of all agencies receiving tax return infor-
mation, the number of cases in which disclosure was made to them
during the year, and the general purposes for which the requests
were made., In addition, the IRS would be required to file a quarterly
report with the tax committees regarding procedures and safeguards
followed by recipients of returns and return information.
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(0) Enforcement—Under present law, unauthorized disclosure of
a Federal income tax return ar financial information appearing
thereon by a Federal or State employee is a misdemeanor punishable
by a fine of up to $1,000 or imprisonment of up to one year, or both.
It is also a misdemeanor punishable in the same manner for any
person to print or publish an income tax return or financial informa-
tion appearing therein.
Py Under the Senate amendment, the criminal violation of the dis-
closure rules would become a felony punishable by a fine of up to $5,000
and imprisonment of up to 5 vears, or both. It would also be a felony,
subject to the same penalties, for anv person willfully to réceive returns

; 1 , or return information as a result of an offer by that person to exchange
g an item of material value for the unauthorized disclosure. A civil
[page 482]

remedy is providéd for any taxpayer damaged by any unlawful dis-
closure of returns or return information.

(p) Effective date.—The provisions in the Senate amendment.con-
cerning the confidentiality of tax returns are effective as of January 1,
1977.

Conference agreement.—The conference agreement generally fol-
lows the Senate amendment with the modifications described below.

Under the conference agreement, a prospective employee will receive
notice from the IRS at the time it receives a request for a tax
check with respect to the prospective employee. The confidential re-
port to the Joint Committee by the President and heads of agencies
will be made quarterly rather than annually as provided in the Senate
amendment.

In addition, the court order required for disclosure of tax informa-
tion to the Justice Department and other Federal acencies in nontax
criminal cases will be 1ssued upon a showing that: (i) there is reason-
able cause to believe, based upon information believed to be reliable.
that a specific criminal act has been committed; (ii) there is reason
to believe that the return or return information is probative evidence
of a matter in issue related to the commission of the criminal act:
and (iii) the information sought to be disclosed cannot reasonably be
obtained from any other source unless it is determined that, notwith-
standing the reasonable availability of the information from another
source, the return or return information songht constitutes the most
probative evidence of a matter in issue relating to the commission of
‘ the criminal act.

f The first requirement set forth above (“reasonable cause . ..”) is
! intended to be less strict than the “probable cause” standard (con-
i tained in the Senate amendment) for issuing a search warrant, and
* this “reasonable cause” requirement is to be construed according to

the plain meaning of the words involved. The term “criminal act”

i includes any act with respect to which the criminal penalty provisions

of a Federal nontax statute (which may also include civil penalty

provisions) would apply. This court procedure contemplates an in

0 camera inspection of the return or return information by the judge to
|

determine whether any part or parts thereof meet the requirements
outlined above. Only the part or parts of the return or return informia-
tion determined by the court to meet these requirements would be
subject to disclosure under this provision. In this regard, the confer-
ence agreement contemplates that the more personal the information
involved (e.g., medical and psychiatric information), the more restric-
tive the court would be in allowing disclosure.
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The return or return information could be introduced in an
administrative or judicial hearing if the court finds that it is

robative of a matter in issue relevant in establishing the commission
of a crime or the guilt of a party. The credibility of a witness does
not constitute a matter in issue for purposes of these rules. Thus, under
the conference agreement a return or return information would not
be admissible for purposes of “collateral impeachment” (i.e., dis-
crediting a witness on matters not bearing upon the question of the
commission of a crime on the guilt of a party).

The conference agreement modifies the provision in the Senate
amendment requiring those States which require taxpayers to attach

(page 483]

to, or include in, their State tax return a copy of any portion of their
Federal return (or any information reflected on the Federal return)
to adopt provisions of law by December 31, 1978, protecting the con-
fidentiality of the.attached copy of the Federal return or of the in-
cluded return information. Although the copy of the Federal return
or the return information required by a State or local government to
be attached to, or included in, the State or local return does not con-
stitute Federal “return or return information”, subject to the Federal
confidentiality rules, the policy underlying this requirement is that
the attached copy of the return and the included information should
be treated by State and local governments as confidential rather than
effectively as public information. However, it is not intended to require
States to enact confidentiality statutes which are mirror images of the
Federal statutes. The conference agreement makes it clear that State
tax authorities can disclose State returns and return information,
including any portion of the Federal return (or information reflected
on the Federal return) which the State requires the taxpayer to attach
to, or to include in, his State tax return, to any State or local officers
or employees whose official duties or responsibilities require access to
sSuch State return or return information pursuant to the laws of such
tate. : -

The conference agreement also authorizes the GAO to review and
evaluate the compliance by the Federal and State agencies which have
received returns and return information from 510 IRS with the
requirements regarding the use and safeguarding of the returns and
return information. - :

The conference agreement modifies the disclosure of return informa-
tion to the Federal, State and local child support enforcement offices
by providing for disclosure of the information from IRS master files
and permitting disclosure of other return information only to the
extent that it cannot be reasonably obtained from another source.

The conference agreement authorizes the IRS to disclose to other
Federal agencies the mailing addresses of taxpayers from whom the
agencies are attempting to collect a claim under the Federal Claims

Collection Act.

1203. Income Tax Return Preparers _
_House pill—Present law provides that tax return preparers must
sign returns they prepare, but no penalties are provided for failure
to sign. Preparers are subject to criminal fraud penalties of fines up

to $5,000 and 3 years’ imprisonment for willfully aiding or assisting

in the preparation of a fraudulent return. (Also, preparers are sub-
ject to penalties for improper disclosure of tax return information.)
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Under the House bill, any person who prepares a return or claim
for refund for compensation must meet specific cisclosure require-
ments and is subject to penalties for negligent or fraudulent prepara-
tion of returns. Injunctions may be sought against preparers engaging
in certain specified practices. The provision applies to documents pre-
pared after December 31, 1975.

Senate amendment.—The Senate amendment is the same as the
House bill with several modifications, including an exception for pre-
parers of refund claims filed as a result of an IRS audit; authorization
for the IRS to modify annual reporting requirements, provided de-

[page 484]
tailed records and information are available and accessible to the
Service. Also, the injunction provision is modified to establish more
specifically the practices against which injunctive relief may be ob-
tained. The amendment applies to documents prepared after Decem-
ber 31, 1976.

Conference agreement.—The conference agreement follows the Sen-
ate amendment.

The conferees also clarified certain language that appears in the
Finance Committee’s Report relating to income tax return preparers.
The amendment imposes a penalty for any understatement of tax
liability caused by an income tax return preparer due to negligent or
intentional disregard of rules and regulations. The conferees share the
Finance Committee’s intention, as stated in the Committee Report,
that this provision be interpreted in a manner similar to existing sec-
tion 6653 (a) of the Code which imposes penalties for disregard of rules
and regulations by taxpayers on their own returns. Consistent with
section 6653 (a), the Committee Report states that an income tax return
preparer’s good faith dispute about an interpretation of a statute is
not considered negligent or intentional disregard of rules and
regulations.

However, the Report of the Finance Committee goes on to state that
an income tax return preparer may complete a return relying on case
law that conflicts with rulings or regulations, “provided he clearly
sets forth in the return the relevant rulings or regulations which he
disputes and the judicial decision upon which he relies.” Such dis-
closure is not required to avoid penalties under section 6653(a) of the
Code, and the Committee did not intend that more stringent require-
ments be applied under the new section 6694(a). The conferees agree
that while there may be instances in which some form of disclosure on
a return would be necessary to avoid penalties under section 6694 (a),
that would depend on all the relevant facts and circumstances in the
particular case, as is true under section 6653 (a.).

1204, Jeopardy and Termination Assessments

House bill.—Under present law, no court or administrative review
is made of the appropriateness of a jeopardy or termination assess-
ment. No restrictions are placed on sale of property seized pursuant to
one type of jeopardy assessment. A termination assessment creates a
“deficiency” and presumably short taxable years.

The House bill provides expedited Tax Court review of the appro-
priateness of jeopardy and termination assessments (and the amount
thereof). It also provides restrictions on the sale of seized property
until this review is completed. The provisions of the House bill apply
to assessments where notice and demand take place after December 31,

1975. 4]88
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Senate amendment—The Senate amendment is generally the same
as the House bill but contains several modifications. The Senate
amendment requires the Internal Revenue Service to furnish the.tax-
payer with a written statement setting forth the basis for a jeopardy or
fermination assessment within 5 days after the assessment 1S made, and
provides for administrative review within an additional 15 days. The
taxpayer may then obtain an expedited de novo determination of the
reasonableness of the assessment by a United States District Court.

[page 485]

‘The Comimissioner has the burden of proof on whether it is reasonable
for a jeopardy or termination assessment to stand, but the taxpayer
has the burden of proof on the reasonableness of the amount assessed.

In the case of termination assessments, the Senate amendment provide.

for notice of deficiency to the taxpayer only after the close of the nor-
mal taxable year and for no closing or reopening of a taxpayer’s tax-
able year. The Senate amendment imposes the same restrictions on sale
of scized property with respect to jeopardy assessments as the House
bill. but the restrictions are broadened in the case of termination assess-
ments. These provisions of the Senate amendment apply to assessments
where the notice and demand take place after December 31, 1976.

Conference agreement.—The conference agreement follows the Sen-
ate amendment. In the court review of a jeopardy or termination as-
sessment, the conference agreement places the burden of proof on the
government as to whether the making of the jeopardy or termination
assessment is reasonable under the circumstances, but places the burden
of proof on the taxpayer as to the reasonableness of the amount as-
sessed. The Report of the Committee on Finance (S. Rept. 94-938, p.
365) analogizes this division of the burden of proof to the division in &
civil tax fraud case where the government has the burden of proof on
the fraud issue, and the taxpayer the burden on the issue of a deficiency
in tax. The analogy was used only to explain the division; neitber the
Commmittee on Kinance nor the conferees intend that the govern-
ment must carry its burden of proof in the court review of a jeopardy
or termination assessment under the special evidentiary standard of
proof applicable to proving civil fraud, ie., “clear and convincing
evidence.” Rather, the usual standard is to apply, as it does where the
government is given the burden of proof in a deficiency case on a tax
1ssue it failed to raise in its notice of deficiency.

1205. Administrative Summons

House bill—The House bill provides generally, in the case of a
third party summons, the taxpayer (or other person to whom the sum-
moned records pertain) is to receive notice of the summons from the
Service at the time of its issuance and have the right to stay com-
pliance by notifying the person summoned within 14 days not to com-
ply with the summons. The Service is then required to seek enforce-

ment of the summons in a Federal court and the taxpayer has standing

to challenge such enforcement. Notice is not required 1n the case of an
administrative summons to a bank issued in connection with IRS col-
lection activities. In the case of a John Doe summons (where the iden-
tity of the taxpayer is not known) the Service must go into court,
establish reasonable cause for requesting the summons, and receive
court approval before issuing the summons. :
Senate amendment.—The §enate amendment is generally similar to
the House bill except that it permits the Service a 3-day grace period
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to mail the notice to the taxpayer. The amendment also f)rovides for
suspension of the criminal statute of limitations (as well as the civil
statute, which is suspended under the House bill) where the summons
is protested by the taxpayer. The amendment suspends the notice
requirement where a summons is issued solely to determine if records
exists or where notice may result in a material interference in an in-
vestigation. The amendment is intended to enable the Service to avoid
[page 486] .

material interference with an investigation where it reasonably believes
that this might occur; however, petitions by the Service are not to be
granted automatically by the courts and the petitions (and supporting
affidavits) must show reasonable cause. The amendment also provides
for the reimbursement of witness costs in accordance with regulations.

Conference agreement.—The conference agreement follows the Sen-
ate amendment. In addition, the agreement clarifies the definition of a
third-party record keeper, limiting this category to attorneys, ac-
countants, banks, trust companies, credit unions, savings and loan
institutions, credit reporting agencies, issuers of credit cards, and
brokers in stock or other securities. The-conference agreement makes
it clear that the criminal and civil statutes of limitations are to be sus-
pended where the notice who protests enforcement of the sumnmons is
either the taxpayer himself (as under the House and Senate bills), his

“nominee or agent, or another person actually under the direction or

control of the taxpayer. A corporation controlled by the taxpayer,
for example, is covered under this rule. On the other hand, 1f the
third-party record keeper (attorney, accountant, bank, etc.) protested
enforcement of the summons, this would not suspend the statute of
limitations with respect to the taxpayer because the third-party record-
keeper is not the noticee. (Also, these persons ordinarily would not be
under the actual direction or control of the taxpayer.) The conference
agreement also provides that the Service is not required to give notice
or to follow the “John Doe” procedure where the purpose of the in-
quiry is simply to learn the identity of the person maintaining a num-
bered bank account (or similar arrangement). For purposes of these
rules, a numbered bank account (or similar arrangement) is an account
through which a person may authorize transactions solely through the
use of a number, symbol, code name or other device not involving the
disclosure of his identity. A person maintaining the account includes
the person who established it and any person authorized to use the
account or to receive records or statements concerning the account.

1206. Assessments in case of mathematical or clerical errors

House bill—Under present law, where a tax deficiency results from
a mathematical error, the taxpayer does not have a right to appeal to
the Tax Court, as provided in other cases. In practice, the Internal
Revenue Service allows the taxpayer time to explain and substantiate
a claim that there is no error. The Service has applied the mathemati-
cal errors procedure in 5 general categories of mistakes, only one of
which literally involves arithmetic miscalculations.

The House bill defines five sets of mathematical or clerical errors,
and the procedure and timetable which is to be followed before the
Service may assess a deficiency. Under the procedure, the taxpayer
must be.given an explanation of the error and time to file a request for
abatement of the assessment. The Service may not assess a deficiency
before the taxpayer has agreed to it or the specified period has expired.
The provision covers: (1) arithmetic errors; (2) errors in transferring
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TAX REFORM ACT OF 1976

p.L. 94455 . o
ms; (3) missing schedules or forms; (4) incon-

tations: and (5) entries that exceed statu-
tory limitations. The timetable allows (1) the taxpayer 90 days from
date of notice to file & request for abatement, (2) the Service 60 days
to abate or renew the assessment, and (3) the taxpayer another 30 days
[page 487]

to demand abatement. This provision app

December 31,1975.
Senate amendment.—Theé Senate amendment modifies the FHouse

provision by allowing 60 days for the taxpayer to file 2 request for

abatement. If such a request 1s filed, the Service must abate the assess-

ment ; the Service then may assert a deficiency. The amendment applies

to returns filed after December 31,1976.
Conference ag'reement.—The conference agreement follows the Sen-
ate amendment.
1207(a). Withh(_)ldling State Income Taxes From Military Per-
sonne
House bill—Under present law, Federal withholding of State in-
come taxes from military personnel is prohibited. The House bill pro-
vides for Federal withholding of State income taxes where request
by & member of the military. Such withholding is to be implemented
within 120 days of enactment.
Senate amendment.—The Senate amendment is the same as the
House bill except that withholding is mandatory rather than volun-

tary.
Conference agreement.—The conference agreeme

ate amendment.
1207(b). Withholding of State or Local Income Tax From Mem:
bers of the National Guard or Ready Reserve

House bill.— Under present Jaw, withholding of State or local in-
come tax from members of the National Guard or ready reserve by
the Federal Government is prohibited. The House bill requires the
Federal Government to withhold in those cases when the State and

local income taxes are paid for regular training. Withholding is to be
implemented within 120-days of the date of enactment.
Senate amendment.—The Senate amendment is the same as the

House bill. .
Conference a,greement.—The conference agreement 1s the same as

the House bill and the Senate amendment.
1207(c). Voluntary Withholding of State Income Taxes From
Federal Employees :
House bill—The House bill contains no provision.
Senate amendment.—Under present Jaw. Federal withholding of
State income taxes from Federal employees in States where withhold-
ing is voluntary is prohibited. The Senate amendment permits Fed-
eral withholding of State income taxes from Federal employees in
States where it is voluntary when employees request it. This withhold-
ing is to be implemented within 120 days of date of enactment.
(Jonference agreement.—The con ference agreement follows the Sen-

ate nmendment.
1207(d). withholdin
Winnings
House bill.—Under present law, wi
from gambling winnings is not reauire
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PN . Office of the.wniteyuouse'?reSS'Secretary

'THE WHITE HOUSE

EXECUTIVE ORDER

'\, o "+ INSPECTION BY PRESIDENT AND CERTAIN DESIGNATED

| EHPLOYEES OF THL VHITE HOUSE,OFFICE OF TAX
| : - RETURNS MADE UNDER THE |
. — INTERIAL REVENUE CODE OF 1954

By virtue of the authority vasted in-me as President
of the United States, and ‘in the interest of protecting
the right of taxpayers.to privacy and confidentiality
« regarding their tax affairs consistent with proper internal
- management of the Government, and in the further interest
of maintalning the integrity of the self-assessment system
of Feceral taxation, it is hereby ordered that any return,
as defined in Section 301.6103(a)-1 of the Treasury
Regulations on Procedure and Administration (26 CFR Part 301)
- 28 amended from time to time, made by a taxpayer in respect
of any tax-'described in Section 301.6103(2)-1(a)(2) of such
//'regulations shall-be delivered to or open to Iinspection by

/> the President only upon written request signed by the
President persaonally, ' :

v e m— mm— . .

. "Any such request for delivery or inspection shall be

addressed to the Secretary of the Treasury or his delegate
.- 'and shall state: (i) the name and address of the taxpayer
. whose return is to be inspected, (11) the kind of return

or returns vhich are to be inspected, and (111) the taxable

period or periods covered by such return or returns.

- —t—

o In any sueh request for dellvery or inspection, the
- _ .President may designsate by name an employee or employees
77 of the White House Office who are authorized on béhalf of the .
, . Presldent to receive any such return or make such inspection,
. . provided that the President will not so designate an employee
1 unless such employee 1§ the holder of a Presidential
comnission whose annual rate of basie¢ pay equals or
exceeds the annual rate of basic pay prescribed by
L .5 U.S.C. 5316. No diselosure of such return, or any
1 . .dAta.contained therein or derived therefrom shall be
o .. .made by such employte except to the President; without
* .. the written direction of the. President. s

;;ﬂ}f ..“f NN Ail'persons ébféining‘accesé ﬁo'such‘return, or any

1;.ﬁﬁté contalned therein or derived therefrom shall in all
' {-respects be subject to .the provisions of 26 U.S.C. 6103,
'+ a8 amended, . .- . . CL e : .
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[80] Public Papers of the Presidents September 16

or between your staff and his staff—resignation in exchange for a full pardon.

The question is: Is there or was there, to your knowledge, any kind of under-
standing about this?

THE Presioent. There was no understanding, no deal between me and the
former President, nor between my staff and the staff of the former President,
none whatsoever.

' ACCESS TO INCOME TAX RETURNS

[7.] Q. Mr. President, sir, there is a bill that the Treasury Department has
put forward, I think it is about 38 pages. Under this bill, which deals with getting
hold of the returns, Internal Revenue returns, of citizens of the country, you
could take action to get those returns whenever you wanted to.

I wonder if you are aware of this and if you feel that you need to get those
returns of citizens?

TuE Presien. It is my understanding that a President has, by tradition and
practice and by law, the right to have access to income tax returns. I personally
think that is something that should be kept very closely held. A person’s income
tax return is a very precious thing to that individual, and therefore, I am about
to issue an Executive order [11805] that makes it even more restrictive as to
how those returns can be handled. And I do think that a proposed piece of
legislation that is coming to me and subsequently will be submitted, as I recollect,
to the Congress would also greatly tighten up the availability or accessibility
of income tax returns. I think they should be closely held, and I can assure you
that they will be most judiciously handled as far as I am concerned.

OWNERSHIP OF PRESIDENTIAL PAPERS

[8.] Q. Mr. President, looking beyond the Nixon papers and in view of
some criticism in Congress, do you believe we may have now reached the point
where Presidential White House papers should remain in the Government’s
hands as the property of the Government ?

THe PresienT. As far as I am personally concerned, I can see a legitimate
reason for Presidential papers remaining the property of the Government. In
my own case, I made a decision some years ago to turn over all of my Congres-
sional papers, all of my Vice Presidential papers, to the University of Michigan
archives.

As far as I am concerned, whether they go to the archives for use or whether
they stay the possession of the Government, I don’t think it makes too much
difference. I have no desire, personally, to retain whatever papers come out of
my Administration.
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c. White Rouse (and other Federal Agencies) .
Prosent Jow

The Internal Revenue Code doea net pravide specificall for dis- -
clasure to the President. Howevey, the C?:de ganea?u.l]y' rozidea that;
disalosure can be made ag suthorized in rules nod regu})ntions estab-

lished by the President. (Sec. 6103(s).) Under thig rovisian the |
President could jssue o “rule op regulation” providing for his Bocess,
pud that of White House emp]:g'eea, to tax information. Additionslly,
B Previous sdminjstration, the then-Chief Counse] of tha IRS in-
formed the Commigsioner in u legnl epinion that, ns o constitutiona)
matter, there are no restrickang an the Commissioner dieclosing tax
information to the President. This ; i
part of tJ\g.Conpti_tution which vests executive Power in the President
and, on this besis it wig cantended that ha was entitled ta a)) informao-
tian rolative to his contral of the Executive Branch.

President Ford, by executive order, hag ostebliched rules that govern
the disclosure of tox information to tha Whits House. (Executive
Order 11805, _Saptmqbar 20, 1074.) Under this order, tax returna nre
avdijabla for inspection by the Pregident. Requosts for inspection are
to be in writing and signed by the President Personally. Roquests ars
to state the nane and sddress of tha taxpayor in question, the lrind
of returns which are to be inepected, and the tazahbla Periods eovered
by the roturns.
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enscequnl to that preacribed by 5 U.S, 0. § 5518 (337,800

ber yeer, 0a of October 1, 1075). No furthep disclosure (except to the

President) may be o by such employees without the written direc-
tion of the Pragident.

IRS employees who Teceive b.roquest for tox informatian from the
White Houss have been jnstructad to Promptly communicata that fact
to the Commissioner, t.hroluih channels. The Cammigsioner will evulu-
ste the request, and anly the Commissioner (or, in his ahsones, his
doputy) ia to mnke the tax informotion availnble to the White Fonge.
This proceduve nlso spplies to “tnx checks” an potential Presidentinl
nppointees. (IRS Information Notice 74-23, August 9, 1074.)

enerslly, thore hnve been three types of tux information provided
to the Whito Honse. Tn some cusos, tax returns, parts of tax returns,
or nnalyses of tax infarmation with respect to gpecific individuals
have been provided the White Housa.? The Whits House also recaives
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[127] Public Papers of the Presidents October 9

competition in education, between private and public, is good for the student.
There is no reason why there should be a monopoly 1n education just on the
public side. And private education has contributed over a long period of time at
the primary, secondary, and graduate levels significantly to 2 better educated

* America. And 1 would hope that we could find some constitutional way in

which to help private schools.
ACCESS TO INCOME TAX RETURNS

[14.] Q.In the matter of income tax privacy, Mr. President, can you explain
the difference between your Executive order [11805] on White House practices,
which is very tough on safeguarding the taxpayers, and the legislation which you
sent to the Hill, which Congressional experts say is weaker than what went on
under the Nixon Administration when there were reported attempts by the
White House to subvert the Internal Revenue Service? '

Tue Presient. Well, if that legislation is weaker than the Executive order
that I issued, we will resubmit other legislation.

Mr. DeFrank [ Thomas M. DeFrank, Newsweek].

TRANSITION FUNDS FOR THE FORMER PRESIDENT

[15] Q Mr. President, you recently asked Congress to appropriate $850,000
to cover transition expenses of former President Nixon. The House has already
cut that figure down to $200,000. The Senate scems likely to do the same.

Some of your aides have said in the last few days that they believe that the
cutback from $850,000 to $200,000 is both stingy and punitive, and T use their
words.

[ am wondering if you agree with them
and whether or not you intend to ask t

funds?
THe PresDENT. A recommendation was made to the Congress for the figure

of $850,000 for the transition period. About 10 years ago Congress passed a law
which provided for transition expenses for an outgoing President. The amount
that was submitted on this occasion was roughly comparable to the amounts
that have been made available to other Presidents who were leaving office.
Now, the facts and the figures I think can be shown that what was recom-
mended for Mr. Nixon was comparable to others. The Congress, of course, has
the right to take whatever action it wants, but under the circumstances, [ am not
going to use such language myself. T will let the Congress make its decision,
.

right or wrong.

that the cutback is stingy and punitive
he Congress to restore some of those
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1o: Randolph W. Thrower aApril 14, 1970
Commissioner :

K. Martin Worthy

Chief Counsel KMB} : .
_‘--_.-h
subject  Disclosure of Income Tax Returns to the President

You have requested my opinion with respect to whether
you have authority to disclose income tax returns to a
menber of the President's immediate staff,

Section 6103(a)(1l) of the Internal Revenue Code of
1954 provides: : .

N ""(a) PUBLIC RECORD AND INSPECTION. --

~ "(1) Returns made with respect to taxes imposed
by chapters 1, 2, 3, and 6 upon which the tax hag
been determined by the Secretary or his delegate
shall constitute public records; but, except as
hereinafter provided in this section, they shall be
open to inspection only upon order of the President
and under rules and regulations prescribed by the
Secretary or his delegate and approved by the
Presgident,"

It would seem quite clear that under this statute you
asre fully authorized to disclose any return "made with res-
pect to taxes imposed by Chapter 1, " relating to income
taxes, "upon order of the President.” In fact, by virtue
of the provisions of Section 2 of Article II of the ,
Constitution, which provides that "the President *¥* may
require the Opinion, in writing, of the principal Officer of
each of the execurive Departments, upon any Subject relating
to the duties of their respective Offices, *** " it would
seem quite evident that as an officer of the Executive Branch
of the Govermnment, you may be required by the President to
disclose to him any matter coming to your attention (or to

Internal Revenue Service
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that of your subordinat §) in the performance df your
official dutries. c :

Section 1 of Article II of the Constitution provides
that "the Executive power shall be vested in a President .
of the United States of America," and Section 3 of rhe
same Article provides that " *%*.he shall rake Care that
the Laws be faithfully executed *hE M It is quite apparent
that the President canmot Carry out these responsibilities
in a nation of this slze, or a Government of this size,
entirely on his own, but must call upon others duly appointed
to the Execurive Branch to assigt him in carrying out - ,
these duries. As early as Marbury v, Madison, 1 Cranch 137,
5 U,s. 60 (1803), the Supreme Courr said: :

"By the Constitution of the United States,
the President is invested with certain important
political powers, in the exercise of which he is
Lo use his own diseretion, and is accountahle only
to his Country and his politieal character and to
his own conscience. To aid him in the performance
of these duties, he is authorized Lo appoint cer-
tain officers, who act by his authority, and in
conformity with his orders.

"In such cases, their acts are his acts: and
whatever opinion may be entertained of the manner
in which Executive discretion may be used, still
there exists, and can exist, no power to control
that discrecion.” 1 Cramch 137 at 165-166, 5 U.S.
60 ar 70.

Numerous opinions of the Supreme Court have repeatedly
enunciared this same propostion.

It would accordingly seem quite clear that the President
" may relay any lawful order to you through his subordinates
and that you have no choice bur ro comply therewith., It
further seems quite apparent from the scatute that Congress
intends that income tax returns be disclosed "upon order
of the Pregident” as he may direct.
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It should perhaps be moted that Section 6103(a) (1)
provides that income tax returns be open to inspection

"wpon order of the President,' and

"under rules and regulations prescribed by the
Secretary or his delegate and approved by the President.”

It is inconceivable cthat the Presldent should be bound by
administrative rules and regulations in prescribing the
circumstances or manner in which rerurns are to be disclosed
to a member of his staff for his use, Since any such rules
and regulations are subject to revision or modification by

" the Secretary at any time with the approval of the Presidenrt,

and the Secretary-is a subordinare of the President appointed
to serve at the pleasure of the President, it cannot be
believed that he should be limited by the requirements of

any such rules or regulations or that Congress so intended.

The statute as I interpret it, and as interpreted by my
predecegsors, is not the source of the right of the President
to inspect returns, but merely sets forrh the manner in which
returns may be made available to other persons without
Presidential order.

Thus, as indicated, there is no questian about the
President's right of access to these returns through a designated
member of his Staff, While there is no legal requirement that
such requests for returns be in writing, we believe this is

procedurally preferable.

. A wore detailed opiniaon relating to this wmatter is in

procesgs of preparaciop. . /f/)”.z,. /1/

RTIN WORTHY
' - Chief Counsel
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Avaqe 22, 1070,
Memorandum jo: Randolph W. Thrower, Comminsianey o
From: K, Martn Worthy, Chjef Oounvel ‘{
Subject : Dlscloanrs of Income Tax Ratams to the Prenident k.

Furiher reference In made to your xeguest for my oplnlon with respoct pg .
whether yoi have authonity to dlsclosn Incowe tax returne to a member of the
Presldent'a {mmediate gtafl. TInder date af April 14. 3070, I (nrolshea you wity |
o briaf summary oplolon to utxg affeet thot there 18 po queatlon about thy
Presldent’s right of accees to income tax returas through a deslgnafed memhey
ar bl etaff I then advised you that A mere detnllad opinlon was {n procem 'y
of preparatlan .

The gpecific buckground concerno the Alaclosure by the Bervice of federal .
come tax returne to the Honornble Clark B. Mollenhao®, Daputy Counsel to the
Pronident, purauont to the procedures nnd understapding outlined In youe
memorandum to My, Mollerbaf®, dated Beptember 1B, 1889 (copy nf which 1o ut.’,
tached as Exhibit A). Yon hove sdvised me that ar the time Mr. Molenhaofr
discussed with yop bld access (o dealgnated federal income taX returoe he Indl.. :
cated to you that he wan acting nnder authority of the President.

Our mare detalled etudy fnlly confrma my conclngion thak thera |p no question °
that Mr. Mallenhoff acting an behalf of the President laweully had the right of -
and waa lowenily given, acecys o federal Inecmé tax returne And reldted Aaty.

Sertlon 6108(u) (1) of the Internal Revenue Oode of 1054 providos:

“(n) PUTLIA RECORD AXND INSFECTION

(1) Returns made with reapect to toxes Imposed by chapters 1. 2, 4, and 8
upon which the tax has Leen determined by the Becretory or hle delogate shall
constitute, poblle records; but, excepr as herelnafier provided In this sectlop,
they aball bo apoo to inspection only vpon arder af the Prenldent 4nd under rulea
;nd r;gule’tloua preacribed dy the Aecretary or his dslegato and npproved hy the

recident.

It wonld seem quite clear that nnder this statute you are fully aothorized to
dlsc}ose any return "made with respect to taxes Imposed by" Chapter 1, re
Inting to incame taxes, “wpon order of the Prealdent.” In fact, by virtus of the
raviglone af Snctlon £ af Article II of the Canetirutlan, whieh provides that “the

resident ¢ * * may reqnire the Opinion, in writing, of the principal Oficer in
ench of the execut{ve Departments, upon any Bubjoct relating to tha Dutlcs
of their respective Offices, * * *,” It would seem gulie evident that aa ao offesr
of the Bxecutlve Branch of the Gavernment, you may be required by the Preeldent
to dlaclose to him Bny matter coming ve yonr artention (or to that of your aub-
ordinotes) In the performanee af yonr officlal dutles. " ® * [I]n contemplation
af law under our theory of Govarnment, n)l the records af the execufive depurt-
menta are under the cantrol of the Pregldent of the United States ® * " H. Remt.
141, 45th Oong.. 8 (187P).

Beetlon 1 of Artlele 1T of the Oanatitution pravidse that “(t)he executive [ower
shall be vestad In n Frasident of the Iinlted Btates of Amerles,” and Scetion 3
of the same Article provides thot *# * ® he shall take Core that the Laws be
falthfully execoted * ¢ *. It la quite apparent that the Presldent cannnt carry
out thess responalbilities in a natlon of tbis size, of a Qovernment of this rise,
antirely an bl own, bnt muet call wpon othesrs duly appolnted to the Rxecutive
Dranch to agslef BWim In carrying oot theps dufles. Am early as Marbury v.
Madison, 1 Cranch 187, § T,8. 80 (1808), the Supreme Conrt pald:

"By the constitytian of the Unitad Biates, the President ia invested with ran
toln importunt politieo) powers, in the exXerclee of which he 18 to vse hla own
disaration, and {s Accountable only to hia ccuntry in his political characrer and
to blp own eonsclence. To ald him in the performance of thass dutjes. ho Ig
guthorixed to appaint certaln officers. who act by bls muthority. and jo con-
formity with hilp orders.

“In such cares, their acts are hlg acts: and whatever opinlon may be enter-
talned of the manner in which executlve discretlon wmay be used, etlll there
€x|sts, And ¢an eXlal no power to contral that dlscration.” 1 Oranch 137 at 185,
5 U.8. 80 at 70.

Thls propogiflop lLap been repeatsdly enunclated by the courts. See, o.p,
Afyors v, Unired Statss, 272 U.8. 62 (1929) :
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PThe yeating af the axecutlva powsr In the President.was essentlally & grant

ha power to axecols the 1aws, But the Prealdent alone exd unnjded could

By axecuts tho laws. He must eXecute them by tha aaslatnnce of subordinntes,
view has since been repeatedly affirmed Py this Court.

a2 # * The highest and most impartant duties which hls subardinates perform
thoce 1 which they act for Alm. In such enses they oro exerclalng not thelr

2 but kla dlscretion.” 272 0.8. B2 at 117, 182.

I ia alio clear thal ayen Ib the coss of nna Who Bss no power fo delegnie,
may, witheus delagation exorclae hia authority through persons he appolnts.
. tor exampbla, SArevepors Ewgraving Oo., Ing. v. United Siates, 143 F. 24

% w2 228 (5th Qlr, 1044), cltlng Xechem on Agency, Vol I, Bactlon 804,
40t woold bo noted that éven In the cage of heada of departmeats And other
fitory of the Government, of Jaaser stopurs thas the Pros{dent, they moy
thariss Inapection of returne by thelr gudordinntes acting for them. 3ee, for
Smple, Rognlations Bec. 801.M08 (a)-1(2). The Preaident would gesm to have
y lmwaer outhority. ' ’
It would further peem gqulte clear that the Prasident mey reley any lawtul
Pédcer to yen through hip pubordinates and that you have Bo cholce but to com-
y therewith, It Ip common knowledge tdot orders to military ond clvilian
reonnel are frequently stefed a8 belng “By the directlon of the Presldont.”
Mough slgned by hia snbardinates, and it hag long Beed setiled that such orders
fBay de presumed to he of fhe same lawfp] effece 88 If deltvered by tha Presl-
idont |n peroon. Bee, for examplo, Opinlon of the Altorney General, 7 0.AG.
P53 (1853). It ssems Qulte apporent from tho statuts thac Congrean Intendy that
dincome tax returna ho dlaclosed “upon order of the Presldent”™ as bo may direct.
YTt shoold be noted that Bection 6103(a) (1) provides thai income ta¥ ro-
% bo open to Ingpection ‘mpon ordor of the Prealdent” and ‘under rnles
834 regulations prescribed by the Secretary or his delegete and approved by
itha Presldent” It hon.been auggeated tbat the Prealdant himaelf can only
Prvuire thet returns be mode avellable for eclon by complylug with the
; als nnd regulations™ referred to In thia pactlon. I? this were ao, the words
b e ptatute “upon order of the President” would become meaningless slnce
e obvionsly could provide by such “rules wud regulatlous” tor Inepection by
[Bryane. It 15 Inconcelvable thar the Presl@ent ghonld be bound by such rulen
fand regulotions In presceibing the clreomstonces or manper in which returna
Fyre 1o ba dlaclosed to & membst of his stef for his vée Sines any such rulea
find regqulations ars subject to revision or modlfcation by the Becraiary at any
Sine with tho approval of the Presldent, and the Secretary 18 the sobordinate
Pt the Presidont appainted to serve at the plepsnre af the President, it eannot
bellaved that he sbould be Umited by the requirements of any gnch rules
Vnd regulotions or that Congrase so {ntended.
k) Yon heve furninked ue & cupy of & legal oplnlon dated April 8, 1070, to Mr.
wreoce F. O'Brien, Obalrman, Democrafic Natlanal Opumittes, by Mortimer
M. Oaplm (Zormer Ooramissioner of Ioternal Revenne) ; Bhaldon B, Coben (for-
mer Cblaf Comnsel and later Oommladtaner of Internal Revenne) and Mitchell
pgovin (formerly Asslstnns to tbe Commienloner aad later Ohlaf Counaal of the
Tatornal Revenue Hervice). In thelr oplojon tdey dtats that “a presidential
muest woold presumably have to comply with the varions requlremonts of the
Wruldtlona”—and specifically with Begulatlons Bec 8018103 (a)-1(2). Buch
jequlaciona provide for inspection af refurns upon the applcation of the head
At ap cxecutive departmeut—epecliically making poch ingpection dependent npon
j.tbe dieretion of the Becrelary of the Treasury or the Commissioner of Mternal .
B ‘Nevanue or the delegnto of eltber.” To AdAnmo that a “preaidenta) requast” muat
R . ooply with such regularions gegumen that the Brexetary of the Tremsury or the
Oommissioner of Internol Revanue covld frastrute a request of the Prenidant for
Crerurse—In the face of the fact Aot the atofutory provision aays that they pbould
dag ;Bm 'l:r fnepection ob his order. . ' .
B - The sfatute as ] intarpret it, and a4 Inthrpreted by my predecessors, ie not the
wnree of the right of the President o Inapect retoms, but moroly eela forth the
. ,:‘;l':’uar In whieh raforns may be made avaflable to other persons withont Pres)-

i 8l order.

- The opiulon letter of Mesers. Oaplin, Cohen, and RBogovin praviously referrad
M%)’ > nates that® "I has been suggented that gince the employeo in quastiog acts 86
M sgent for the President ln marttera of Investigation, no written requent by the

PR TR O AT PP s nT

ey

LI R T ey,

A
K

¢
?
b
§'




TAON-12-2000 14:083 X UL LC . 7 2V 4] I':. 117/7 17b
JAN-12-2080 14:803 DRS TAX FULICY ,d.Ud. .b_d_d J<b Vilrviy

108 .
President 1s required. We are urawars of theory of lnw which would gu . tb
Fuch an axgument" nd i Dpo'."- Ssnll
Althoogh cades have not frequantly ariaen whero discleaure to the Prealdent o - ro Al
Someone acting for Rim wes questioned, the Ofice of Chief Oounsel has clegyyy |, pEom
and repeatedly taken the position eat Delther the ptatnte nor the regulatioy, ;: A rvl
l!ui’l;! auch dlnclnn&m. 8 o puree
or to 1061 thip office had apparently never addyessed the problem, In jog " )t
the guestion fivst formally nroso vegarding diselosure 1o p gpecial mmulm};md-ﬁn :‘}e r
ts Prosidenr. Whila o opinlon of (hiaf Oounse] Wao writtan on the queadgy ;. the !
sceesa to the returns by Mz, Bellino as Bpecial Conswitant to the President J panthe
clearly approved by various represeptatives of the Office of Chler Couq.b’ jbe €
In n memarandum of Mareh 28, 1681, ro the Geberal Ooungel of the Treua 1erk.
from Oammissions? OAplin the fallownly statement concerping the inspoction qp “e
roturos and the legality therenf wag gtated » Y jlune
+'On Jaguory £8 Mr. Belllnp, Bpecial Cansnltang to tha Pragideat, called at u;;il. pleim

offica and requested permiselan to ingpoct oour Ales on — — — — and J

othary ' ptht
. Altbougb we bad no precedent to gulde up, we declded that Mr. Belluno, In?u';é" Tl
copaclty as a representative of the President, conld Innpoct our fileq withont o M

ML
writien raqaest. This reflects the view that Becton 8108 af the Coda specificglly ¥ e
provides that returns ehall be opan ts foepection 1t on ordar of the Pregident. gy | TR
Eoce Mr. Belllno's oficia} capacity constifutes hlm the represantative of thp & N 1
Prealdent, the ection taken ig regarded up conforming to Jaw. Bused on thy, 018
decislon, we permitted Mr. Dellino to lospact the fAilea rela W—— und
Bince thut time we brve alea permirted bim to ingpect t8X retqros and relomg o pers
@ocumenta pertsinlng to othor parsons,” ' eph
e

Our flen phow that thia memarandum was reviowed by the Director of the mg._é,
farcement Divislon (a this office (then responsible for dieclosore muttera) aad ap J: parn
Asglatant Chief Counpg) befare belng gane by the Onmralssloner to the Generg} . tn &)
Oouugel, It 1s our understanding rhat Mr. Balling Lnapected Slea withont wrltten &

urieg
request at variona times after the Dogitian was taken that he rould have ancrgs ¢ L8
to the returns nndar gertlnent law, (Bee memorandum of May 28, 1081 to Robart Hert
H. Enight, General Couneel of the Treasury, from Morr{mer Caplln, Commls. r It
slonsr, ra: “Inspection of Returns by Oongresntons) Qommittees,” copy of which - the ¥
lg ottacbed 8 Exhihit B.) 3 from
Bighteen months later, In 1002, then Chlef Qountel Hausar furnigted an oplplap ! acee)
to Commisalener Capltn, ot dig request, dealing with both the guestion of whether . reve!
the Prealdent was )imited by etatute-in bls power to discloes to commitieas of - com
Oongrees certald nformuation requlred to be filed by exempt argoglzatians wity the ture
Internul Revenue Servics, and the fucther question of whether the President, tn T
exerclalng quch power, conld act through o onbardinote, Atter careful annlyats of Com
vArions authoritles bearing on the queations, the opinian concluded thae “tbe - Khel
vestipg of executive pawer In the Prasldent under the Oonstitution requires thae - Lagi
be bo entitled to all Jatormatian relatiye o his control ovar the executive hraneh* | g 1
and a)so thag: : ' Dicl
" - an omelal in the Brecuflve Branch when acting in Mns of duty ncts for n 1)
tha Preoldent and ccturlly exerelses the Prealdent's dlseretion for him Hip acts
rre congldered to be the ncts of the Prealdent, ae he 4 and mugt be the Presideot's - e r
nlter ego in tho matters of the Bxecutiva Branch where the President 1o vequlred I«
by law to exarolse quidoriry.”? rein
(See wemarandum doted Novembar 18, 1002, feam Chlee Coungel Hansper to (s
Commissioner Caplin, and Memorandum of Law referred to thereln and for R
wzrg%d)therewlm. dotod Novembor 1, 1082, o ropy of which {a attoched as Bx- - ""I]
hibit Q. ) . R
In January 1884, thia offica was agatn called upan for an opinion with respect - [GRY
to dleclosurs af raturng to the Precldent or someone aeling for the President. iexi
Prealdent Johngon had {avued Hxecullve Order 11180 estadlishing o commlnaion, ;. :!:‘r';
Fragopinlon of Mtatre, Crplln, Cahen ung Rogovu, datad Apell 9, 1870, previnnaly re . Irre<
ferreq to, cumtestn {hint dlpsiasire of rarurns fn rawnonse g o presidentiol request. gihar

thap Ip occordance with Neculotions Hoe. 903.81087s ~1(f1, ¢onstiiuter n misdemornor '
unuor Bern. 7213 ef the Ynlorna) Revenno Code (TItla 28) and IAOK of the Crimipe)
Code ITitle 18). It may b Rated that the opiplon to Commissinnor Cnplln of Navamber
10, 1082, referred to nbove. rpecifically coneludod |£ Ny connection that. “As the Preal .,
dant 1y the Chler In the chnin of *amnag In the Exocotive Branch of Gotarnment. It ls !
clour that Fectlon 1805, Ttn 18 Uniloed Btnton Code, anq Becton 7218, Title 20 Dolte:
Braten Cofe, ure Inapplicadle ta dleclnsvres made ta him.*
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ith Chiet Yupticn Warren Bd ebalrmap, to Investignte and zeport on the Ba-
galnation of Prealdent Kennedy; the Executlve Order cwjtalned no reference

dtaeclopnre o non-Alecloapre af tox Information bug morely ndlgated that all
rencles and deportments nhouwld furpisb the Cemmliaelon with such fecilities,
rvles and cooperatjon as might be vequested, The oplnlon of thla office, pre-
\red 1n the Enforceinent Divialon of thia Ofico on Tanuury €, 1004, coneluded
{) that the execudve axder constituted anthority for the Commisslon 1o examine
@ returna and (2) that, In any event, the CommIsalon “oeting as an ‘arm’ of
0 President,” “in tha President’s stead,” and "for the Prealdent” had ol
ithority to examine the returns without regard to the regulationa and without
e Doceoplty of any forther Pregldential order. The oplulon states In pertinent

wk: .
we = ® the provision 1n Bee. AAGA(8) (1) for prescription of rules and regula-
ons by the Secrotary or bla dplegote In merely an anthorixetion for faclle Im-
.ag;enlmtmn of n Presldential order rether than a reacelction on Presidentlal
athority. [

e »  there can ba Da congressional restriction on tho.authorlty ot the Qome
\\suloner to relense information to tho Preeldent. ]

4n ¢ ® it }a nslomofe Mot In the azercise of poser of his ofice tha Prealdent
i not requized to personally tsse care of day to duy detslla bnt may, n
la dlacretion, delegate certaln funetlonn to others. * ® ¥ Monifeslly, Hec.
103(a) (1) ¢couid not have been deplgned to raquire tho Secsetary or hls delegate
nd tbe Precldent to preacribs and approve yolem and regulstiony regardiog &
sraonal Inspectlon of refurna by the President. Buch constraction abould apply
qv to an Inapection by the Commilssten acting for the Presldent. )
v » The Prestdent, by virtue of bie office, la the head of all exeentive de-
artwents and the inspectlon of weturns by the head of the department l8 not

0 Qny real ssnoe a disclosnre. The eame lo true with raspect to the Prenident’s

elegate.”

(Hee memorandnm to Qenera) Oouneel Belin from Acting Chlet Couopel
lerrzog. dnted Januarey 6, 1084, o cnpy ot which la aftached as Bxiibit D.)

It Is of Interest to note that no otiempt Was therenfter made to comply with
he reguiremanta of Bagulation Sec. 8108 (a)-1(z) ip thet no request woa received
rom Chlef Justice Warven 88 Bead of tha Commissinn but that requosta were
iecepted from the General Counae) of the Commiaston. Your filea indlente that on
avsrol occeslans, fdereafter gurlvg 1084 varions retuyns were formished the
Jammission {presucadly on the baols of the foregoing oplnion) under the slgna-
nre of ¥r. Rogovia as Asslotant to the Cothmlaalonsr. ’

Therealter 0 question arnae 8 fo whether the returne dlscloaed to the Warren
Jommleglon could be published by the Commiasion. This raguited (o o request by
ibeldon Cohén (who had meanwhile became Ohlaf Coiméel) to the Dlrextor,
Legialation & Regulatiohs Division of thls Ofice, for o opinion as to whetber
e Commiasion Rad authority to inapect refurns. The Legtalation & Regulations
Divia{on advlsed Mr. Oohen by opinlon on September 24, 1504, that it coneurred
i the Yscuary 6, 1084, opinlon of fbe Enfarcement Divialen, relterating that:

, Ms @ v the Commiselon W the ‘alper ego’ of the President. apd aince there 18
80 restriction on the President’s authority to lnspect tas returns, Rkewise thera
Ia no restriction on fbe rigbt of the Commigelon &6 hia 'siter ego’, to Inspect 103
returna within tha ecope of tha Bxecutive arder.” .

. (Bee memoranduwmn to Ohlef Counsel Cohen from the Director, Legialation &
Remuloriona Divialon, dated September o¢, 1084, attached oe Babibit B.)’

t: Theee prior oplnjons of my predecessors, {noefat oa they relato to the present
ABeotlan, Geem Lo ma o be correct as & mArtar of 1aw. Thus, there wounld scom
to be no qneation ahout the President’s right of acceap to theso raturne throogh a
floalgnoted member of bis atall. YWhlle as 1 tndicaated In my eoxlies GODRATY
apinion, there 18 no legol requiremant that such requests be writtan, the proce-
dure yon hove followed requiring that oll requests be detalled In writlog I8
Procednrally preferable to aecepting oral requesla.

%, Very tryly yours, " '
. K MayTiy WODtRY,
Ohieg Counpel. '

USSR
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Avaoor 1, 1087, ”’,

MEMGRANDUM ON INBPEOTION OF TAX BETUBND AND DISCKNEUDE OF AELATED Tax 4
DaTA TO OONOUEAATONAL COMMITIRRS ) 1;5'“;'

1 Oongreasianal commltters not aumiorised to Wnepact fax returas under B
tlon W08(d) or 8eeon 8028 darive the privilege of lnupection from Bevtiom't
6108(a).* Undar pubssctan (a), returns “ahs)l be Oopen fo Inspection obly bpggs,
order of the President and under rules and regulations preecribed Yy the Becrp{‘
IBry or his delegate and approved by the Prealdant -5

Tha Prealdent may Lpase rengongble condlgions upon tbe inspection af '-
returne under sabsecrion (a). He dlnclases retums ® to Oongressjonal COMM{Tagy 4
If bo conalders that puch disc)osure wonld he in the pulllc Interest. o

2. The Precldent mey also rnfues to dlaclose tax retnrng to committeay pp 'y

thorized under Sectiona A108{4) and 8023 to inspect tax returns If he codeideny,
that such nspecnion world be eontrary to the public lororest. Though sueh py e
fusal 1g cantrary to the express terms of Sectians €103(d) wnd BOLS, 11 18 JuaHAog ]
by the doctrive of peparation of powers and the right and ohligntion of the Preaa.
dent ae Head of ths Exacutive Department not to dlselass confldentio} inform,. k-
ton of that Department 1f rhe disclovara would be contrary fo the publlc tntoress B

8. Sinop the year 1828 the Prosldsnt bas Iesyed approximatoly SIty BXecutivyW:
Orders oponing returns to lnspection wnder Bectlon 6105 (a), or fte predecasnqy
‘stotutea Including Section 65(n) af tha 1838 Qode. Baeh nf these Executive Qrdemy's:
Boe provided In substantially ldontical langusge that the returms covared |
thereby abould "be open fo Ingpection” by the commitioe in queatiod subject t
tha “eondifions anAd restrietions” of an accompanylng Treucvry Declvlon alag '
8pproved by the President. Rinco 1848 onch of such Tressury Deeclslons bas cop. .
tained substantially identical Jangunga ap follows : .

“Such data ghall ba furnlshed, ¢r suck retorn aball be made svallsble fay
inepoctian, In on office of the Jaternal Revenus Borvice, Any lnformation thn.'ﬁ;
obtalned by snch committes or subsommittos shall ba held copfidentlal ; Proolaea, X
hotoever, That any portlon thersaf ralevant or portinent o the purpose of the In! ¢
yeatlgatien may ba sudmitted by the Inveptigetlng committer to the ADPTOPTIngg Y,
Louse of the Dongresn” Y

4 The uniforrs practice des been to pormit inepectlon of tax retnrna nod
zelated data to Oongresslans) committees (ipdicatlng a dewire for returns undsy

. Bectlon 8108(n)) only In accoxdonco with an applicable Execntive Order gng °
Treasury Doclalon of the type nbove noted.

For example, Cammissioner HorrIngton's letter to Sengtor MecOleNan Qated
May 14, 1867, ntatse that permieslon to inspeet roturna s given “pursuvant tp -
dntharlty ecbiafned in Execotive Order 20708 and Treasury Declajons 8182 ang .
6133." Treasury Decinione 612 and 8188 (rolating respectively to the 1834 Code -
and the 1038 Code) hath cnntaln the language guated 1o poragraph 8 ahove. Mose .-
over, Commiasioner Harrivgton's current instructions relatlog to inapection qof
returms by Ssnotor MeQlellan's Selsct Committee require that any Barvice em-
ployens otate (before exhibiting returns and reloted data) that they are mads
availabla anly far the purposcs autherleed in Bxecutive Order 10708 and Treasury *
Dacletone 6182 and 8188

S Cangress Itself haa recognlsed that if a Oongressionnl committee derlving
It autbority from Bectlon 8108 (d)—or 1ts predecessar statutes—dealres to make
pnblle the eontents of a tax retura or related datn, Congrassional actlon apecif-
cally authorixing quch public diselosure 1a required. Yn 1837 B8.J. Res. 163 (T6th
Oang.), 50 Btat, 263, which eatabllebed tbe Jalot Cotnmittee on Thx Bvasian and
Avoldance proviged in port ng follows:

‘Bee. 8, v o » - = ’

"(b) (1) The Secretory of the Treasury and eny officer or employen of the . ¢
PTreasnry Deportment, upos request from tbe Jolnr commattee, shal) furnlad sych g

- e.wm m A

&

e oyt

e s B

5

WS,

committen (of o pudlio hoaring or othevwsise, aq the joint commiifes or o sub o
comniitfes thercof consishing of tico or more members, may doterming) with any '
0ata of any cherncter contained In or phown by any retorn of Income, estate, or %&
gitt tax.” (BEmpbosin pdded) '

i
[
)

? factign 0108(d) redates only to tha Renate F‘{nnnce Committac, tho Houmo Wayo and .
Means Cnmmitten, the Jolnt Commigten, and calect eammittess opoclally autbarised pp -
1n\'nnﬂ[¢nm roturs by a regolutlen of tha Beoats or Houpe, Beeblon 6038 relates only 10
e Joint Committes . k

*Tor cobvenlence, the 16fm “tnx returs,” nn used beralv, Includes Informarion return.
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Tha reasena for this provislion in pectian (b) (1) were stated by Senator
Harrigon, as follows:
as » o There I8 no question obout the holding of public hoaringn by the jolnk
committee. However, undar the present law relating to lncome-tax rebamg, those
retdrna con be subm!tted by the Treasury or Tressnry ofiiclala oaly to the Ways
apd Meoos Committes of the House, the Finance COommittes of the Benate, the
Jolng Commlitiee on Juternnl Bevenue Toxatlod, or Bome gpeclal commlttee Ap-
polnted by Oopgreas with powers to Inveatlgate income-tax retarns aiting ln

. cocontive ession. : '

oTmerafore Ws hnd to lacorporate In the jolnt resclutian a change ln the pree-
bt Iawr in order to make public the neome-tax roturns. * ® *~ (Imphosls added),
83 Oong Reg. 5020.

6. No Executive Order ar Treagury Declstod conferring on 8 Oongresplonnl
committee the antharify to ingpact tax raturns and relafed tax deta bhna ever
ought to permit the moking public of such retusps and data to & 'greatar degree
than would be permitted by n committes darlving ita aunthority from Bsction
@103(d) or rhe predecessor etstuten. The undeviating practice io aats hes been
in ald of the statutery peliey of protecting tho peerecy of refurns and has,
therefore, Umited inspection and diaclosure to preclasly the ARma Breas gs ore
permitted to Congressional cowmmliteas operating woder Bectlop 6103(d).

7. 1# a Oongresaional commitiee waro 10 Permir returns & be lnopected at
s public bearlog or otherwlse publicly disclose related tax deta taken from
uch raturns or furnished dy the Internal Revenue Service, auch actlon (1) wonld
vislate the Bxccutive Order (euch ag Order No. 10708) ‘under which lbapection
’ wenitted and (1) would luvolve the committes's Btaft memhera (thovgh
. ably not the committee because of their Congresslonal Immonity) in fllegal
conduct under Bectlon 7218 af the Code.’

Ad to whether emplaoyees of the Harviee wounld be tullt{ﬂul 8 crimlosl con-
wpiraey 12 with knowladge of such lutendsd use they nevartbeleds parmitesd nuch
laspection or furaished such dafe, o difienlt quettion 1o preaeated and no opinlon
{a Dpra exproased. Normally amployees aof tho Bsrvics are enrltled to rely od
the presumption that dats furnlsbed in aceoridance With eatabliabed procedurea
will be proparly used: but this presumption can Dardly be relled on in the face

* of cleor avidenea o the contrary. In any case, the danger of such @ choyge by
resourceful, outraged witnenged shonld not ba 1gnored.

8 JIf n aelect committoe Oesixing to Inopect rsturna ond to recelve tox dats

., under Sectlon A103(a) {» not granted &n empowering Erecutive Order or if an
? opmtopdlog Hxscutive Order Ip vevoked, it may pevarthelnss guolify Ior the
¢ Aight to inspect auch returns and recelve Such dota pnder Becrion 6103(d). But
In the latter caae, belog enly o eelect rommitiee of the Benate ar Houee, it would
. tequire gpecinl authorizatioa to {nveatigote veturns by a resolution af the Bennta
i or House. And 1ta use of tax retorns op any velated tax data would be Umited
_"to gmeh use “in axecwtive sessiop” or ta gubmisalon aof such data to the Senata
_ar Houge, or both, 82 the coes may be—nnlesa an sppropriate epactment (ape
£ woragraph 5 above) apeciBcally authorized pudlic daclosure. The Cobgrest could
%dy leglolation alzo puthorize a etanding committen to inspart returug to woy
4 extent {t deemed ppproprinte
& Ths term “executive sesslon” Lo clearly understood a0 harribg the publie, oud
Involving anly “confdential” aso of Information, within the measing of the torm
"'mnﬂdnntlnl" ju & typleal Treasory Declalon en this aubject. Bee, for exampls,

" M@ocflan T318 pravides lu part as fallows:
'&r; 1?13. ‘l‘?uu mnxh Dleclogurs of Information.
L] |4

q J:f ALl EMBLOYEES AND OTHER PEBSONA.—It atall bs nolawru) for ooy
¥y sficar ar emplayee of the United Blalea ko alvn)gp of to MBS knAwN lm ARy mantar what
- WY qof provided by rw to n-" perron the amount or oource of income prap, loveen, OX-
‘Bmuaituyes, vr sny partioular thereof, act forth or disclod in aBy Jucome Feturn n{'h
', rmit ahy lnpotae FRRUTR Pr CORY thet¢of or any book contale \:a DY abatrapt pr ardalavs
é reot 7o ho%ean or exanined by 80 Pnrnn efeepr us Drovided Ry Jav; sRA it 8 all de Une

wfu) for any persan to priot or pablish 1a soy matner whataver pot provided by W aby
- loeome esturn, or BBy Per: Chercol of aourca of jogeme, profits. Jonses, oF sypenditures
ifpeariog In any incoma return: dnd WDy parsod committing aB offange sgslnar Lhe
) '-ra‘pm provision shall be gniity n¢ & nluScmesger and, Opop copvictien thereof, sdall
“ W fined not more than §1,000, or imprizooed not mere than 1 yury, or “!'h' l“l“
“~h the costa of nrasecubiop ; and € tho oBaesder bs un oficer or mﬁom of the Unite
‘mz be shall to dlamisned trom otfice oy dizcharged from smpleyment

PN

£
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Sonare Maonal, B4th Oongrega, lat Bession, puge A1, “Erecotive Sovslans”, m
page 60, ‘'Commities Procedure™.* .
8. The prosent Bixecutlve poliey sgeinst permittlng photostatic ¢opwet af jay!
Teturns snd tax datp to be furnisbed to a commitiee undor Beotlon 6108(4)
is expressed 1u & lerer from the President o the Chalrmac of the House Qogy s
mlrtee op Governmant Qporatadp, dated Beprember 20, 1854, Thls latrer reagy’
o Pnrt aa follows : .
"The use af photostatic coples endsugurs the secracy of the raturns involyeq'
to a greater extent tban other methode of inepection. While the Aige of phogy. *
statlc copleg might be adrvantogesns bo your Commlttee, It would not appaar g,
be esgontlal to the discherge of the Committee's functions. Thear conslderntion,
6oel (o outwalgh the fact thof the upavaflahility or photostatic coples of pha v
returns will impogs some asdditlonol expense op yonr Osmmittea For thess Tey,.
Bons, 1t would be dificult to Justlty permitting your Commiteas to meke and upy ) ]
phorogtatic coples af returms, partichlarly cince o other eongroaslonn! copy. ‘s
mijeree snjoys guch & privilega. Accordingly, I em constrained by the spirit of m‘?,.‘
law Umiting the avallablllty of returns for Inspection to acrede anly ta yonr %
;eqnags;a t-n’:r extendlon of your Committec's previoug suthority to includa romm}j
ax A b
10. Yuh respect to the menning of the phrase “any daty relatng to or con. i
tolned In auy Burh return™ (T.D. €182 and T.D. 8188), tbe Commislongz, by’
long standipg adminletratlve practice, das exerciacd hia Alscretlon to divige -
these data tato fwo perts: (A) Material submitied by or directed 1o e taxpayer’
of whbich the taxpayer, therefore, s prasumed fo have knowledga; (B) al) other
matarial fn the adminlstrative file reinting o the toxpayer. Normally {oeluded
within (A) ore the retuzn, schedules, protests, briefs, clalms. walvers, exeminery
reports (1¢ previously furnishad vo tho taxpayer) ard other stutements or doey.
i mants deslgued to be pupplementa) to or to Decoma part of the raturn.’ )
: The atatutory authority for the Qommienianar’s diacretion in thip regerd Iy
i found in eection 6103(a) Itself, Purauant to sectiop 8103(a), inepectian and dls-
clogura are permitted “only upon order of tbe President and under rules and
) regulatious prescrided by the Secretary or hie dclepata and approved Dy the
Presldent” Under Treatury Declslons 8132 and 0188, spproved by rbe Pregldent,
the Becretary has in fact authorized the Oemrnlsslaper te 6xorclss reasonable
dlseredon in permittlog euch Inapection auud disclosure. Appprepriate clasd-
fliendan of dam to be so Jnspacted and discloted is & bocessary part of sauch
digcretion.

« Ak atacoUve beccion b5 opv Crom Which tha public Is exclufied avd at whish obly eney
alettad persona ow the Baard mni Invite ute Inrml!ud to be prespnt.,” Blum v. Board of
Zoninp ang A.p’mll. 48 N.X.H. 24 1. ot p. B, 1066.

(R y.7] };tngo ng appllag only to nobfraud eanes: ln apan cacoe Ipvolving fraud of crimipa)
nroserutions whfch oro ultheg pending or have Boep referveq to tbe Dapartmedt of Juatiee,
vo Jnapaction of daenments athor thut the Dava return Is In ganoral prermitted,
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THE WHITE HOUSE
WASHINGTON

TAX CHECK WAIVER

I am signing ‘this waiver to permit the Internal Revenue Service
(IRS) to release information about me which would otherwise be
confidential. This information will be used in connection with
my appointment or employment by the United States Government.
This waiver is made pursuant to 26 U.s.cC. 6103 (c).

I request that the Internal Revenue Service release the following
information to: President Clinton and the Office of Counsel to
the President, acting on behalf of the President.

1. Have I failed to file a Federal income tax return for any of
the last three Years for which the filing of a return might
have been required? (If the filing date without regard to
extensions and. normal processing period for the most recent
Year's return has not yet elapsed on the date IRS receives
this waiver, and the IRS records do not indicate a return

for the most recent Year, the “last three years” will mean
the three years Preceding the year for which returns are
currently being filed and processed.)

2. Were any of the returns in #1 filed more than 45 days after
the due date for filing (determined with regard to any
extension(s) for time for filing)?

3. Have I failed to pay any tax, penalty or interest liability
during the current or last three calendar Years within 45
days of the date on which the IRS gave notice of the amount
due and requested payment? ' :

4. Am I now or have I ever been under investigation by the IRS
for possible criminal offenses?

5. Has any civil bpenalty for fraud been assessed agéinst me
during the current or last three calendar Years?

I authorize the IRS to release any additional relevant

~information nNecessary to respond to the questions above.

To help the IRS find my tax records, I am voluntarily giving the
following information: e

‘MY NAME: ' MY SSN:

N I R

. (Please Print or Type)



(2)
CURRENT ADDRESS:

TELEPHONE NUMBERS: (HOME) (WORK)

(PLEASE INCLUDE AREA CODES)

IF MARRIED AND FILED A JOINT RETURN:

NAME OF SPOUSE: : SPOUSE'S SSN:

NAMES AND ADDRESSES SHOWN ON LAST THREE RETURNS (IF DIFFERENT
FROM ABOVE:) -

YEAR ' - NAME(8) _ ADDRESS

If a return for any of the last three years was not fileq,.please
explain why. If there was insufficient income to meet filing
requirements or filing requirements were met by f£iling with a

foreign tax agency (e.g., Puerto Rico or the Virgin Islands),
Please describe the circumstances.

DATE: SIGNATURE:
(WAIVER INVALID UNLESS ' (BIGNATURE OF TAXPAYER AUTHORIZING
RECEIVED BY THE IRS THE DISCLOSURE OF RETURN

WITHIN 60 DAYS8 OF THIS INFORMATION)
DATE) :




