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BY Tl:LECOPY AND REGULAR MAIL 

Sally l'<ixton, Esq. 
Specia 1 Associate Counsel 

to tl·e President 
Office of White House Counsel 
The White House 
Washington, D.C. 20500 

Re: Alexander, et al. v. FBI, et al., 
Civil Action No. 96-2123 (D.D.C.) 

Dear l\ls. Paxton: 

INITIALS: rz, DATE: J,fµj,ts 

It was a pleasure meeting with you on Friday. Given the time constraints we are 
facing, I thought it would be useful to set forth in a letter the items of information that 
the Department of Justice has requested that you provide to us on behalf of the Executive 
Office of the President ("EOP"), to assist us in our defense of EOP and the FBI in the 
above-referenced litigation. 

1. To establish a "chain of custody" for the files of the five named plai11tiff~ 
in the ;ase (Cara Leslie Alexander, Patrick Adam Beers, David Lee Black, Marjorie 
Anne Bridgman, and Joseph Cate), we wish to interview those persons presently or 
former:y employed by the Office of Personnel Security ("OPS"), the Office of Records 
Manag1~mcnt ("ORM"), and the Office of Counsel to the President who can attest 

to the fact that the FBI background reports on plaintilfs were 
requested by and delivered to OPS between December 1993 and 
March 1994; 
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to the fact that OPS delivered the files to ORM sometime between 
December 1994 and February 1995; 

to the fact that the files were delivered to the Counsel's Office, 
which in turn delivered them to the FBI, in June 1996 

to the manner in which OPS, ORM and the Counsel's Office 
stored the files and took steps to guard against unauthorized ac­
cess; and 

to the extent, if any, that plaintiffs' files were made available to 
persons outside OPS, ORM or the Counsel's Office. 

(As we have already contacted, or will soon contact, counsel for Lisa Wctzl, Mari 
Anden;on, Craig Livingstone, and Anthony Marceca to schedule interviews, it is not 
necess:1ry that you make arrangements on our behalf to meet with those imliviJuals.) 

2. Also, for the purpose of establishing a chain of custody, we seek copies 
of any logs, lists or other documents relating to the receipt or transmittal of plaintiffs' 
files by OPS, ORM or the Counsel's Office, including any documents showing or other­
wise relating to the ex.tent to which plaintiffs' files were (or were not) made available to 
person~.; outside OPS. ORM or the Counsel's Office while in the custody and control of 
those offices. 

3. To establish that OPS, ORM and the Counsel's Office have no substantial 
responsibilities other than to provide advice and assistance to the President, we wish to 

speak with persons who <.:an attest to the position of OPS, ORM and the Counsel's Office 
within EOP's organizational structure, and the duties and responsibilities of each office. 
We would also like copies of any documents that can provide this information. 

4. To establish that Patrick Beers and (perhaps) Joseph Cate are not proper 
plaintiffs, we seek documents or any other information to confirm that the FBI disclosed 
no information to OPS concerning Mr. Beers, and documents or any other information 
concerning whether Mr. Cate had or was seeking White House access or employment at 
the time his file was requested (December 1993) and delivered to OPS (March 1994). 

5. Finally. so that we may prepare EOP's (and the FBI's) ~efense with the 
fullest p1)ssible knowledge of the existing public record on the FBI files matter. we seek 
copies of 
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hearings conducted by the House Committee on Government Re­
fonn and Oversight, and the Senate Judiciary Committee, regard­
ing the FBI files matter (we already have copies of the June 19 and 
August 1, 1996 hearings conducted by the House Committee); and 

transcripts of interviews and/or depositions that the Senate Com­
mittee has made public. 

In addition, we would like the opportunity to review and designate for copying all docu­
ments r.hat EOP has provided to the House and Senate in connection with their investiga­
tions of the FBI files matter. 

By order of the district court, we must submit EOP's response to plaintiffs' com­
plaint by January 17, 1997. In light of that short deadline, and the intervening holiday 
season. we wish to interview these individuals, and have access to these documents, 
prefeni bly this week, but in any event as soon as possible. 

Thank you for your cooperation in this important matter. If you have any ques­
tions or concerns abouL the foregoing requests, please do not hesitate to call me at 
(202) 514-3358. 

cc: Gary G. Grindler 
Deputy Assistant Attorney General 
Civil Division 

Very truly yours, 

.. 
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IN THE UNITED STATES DISTRICT COURT 
FOB TifE DISTRICT OF COLUMBIA 

) 
CARA ALEXANDER, ct al., ) 

) 
Plaintiffs:. ) 

) 
V. ) 

) 
FEDERAL BUREAU OF INVESTIGATION, ) 
~ fil,' ) 

) 
Defendants. ) 

Civil Action No_ 
96-2123 (RCL) 

DECLARATION OF GARY G. GRINDLER 

I, Gary G. Grindler. for my declaration pursuant to 28 U.S.C. § 1746, depose 

and say as follows: 

1. I am the Deputy Assistant Attorney General for tbc Federal Programs 

Branch, Civil Division, United States Department of Justice. 

2. Attached hereto as Exhibit A is a true and correct copy of a letter from 

myself to John D. Bates, Deputy Independent Counsel, Office of the Independent Coun-

sel, dated October 31, 1996. 

3. Attached hereto as Exhibit B is a mie and correct copy of a lener I re-

ceived from Mr. Bates, dated November 4, 1996. 

I swear under penalty of perjury that the foregoing is true and correct. 

Executed on November _l_, 1996. 

~002 



11/08/96 20: 01 '5'202 514 9368 

BY HAND-DELIVERY 

John D. Bates, Esq. 
Deputy Independent Counsel 
Office of Independent Counsel 
10()1 Pennsylvania Avenue, N.W. 
Suite 490 North 
Washington, D.C. 20004 

ODAG 

November l, 1996 

Re: Alexander, et al. v. FBI, et al., 
Civil Action No. 96-2123 (D.D.CJ 

Dear John: 

As you are aware, I wrote you on October 31, 1996, to inquire again whether the 
Independent Counsel wishes the Department of Justice ("DOJ") to seek a stay of 
Alexander v. FBI, pending your investigation of the FBI tiles matter. As I have also 
advised you, in deference to the Independent Counsel's interests DOJ has to date 
refra.ine.d from facrual inquiries regarding the civil case, so as not to interfere with or 
impede your investigation. I stressed, however, that absent a stay DOJ must soon begin 
such inquiries so as to prepare our clients• defense to plaintiffs' claims. 

our clients' responses to the civil complaint are currently due on November 18, 
1996. Even if we obtained a shon extension of that dc'4ulliue, DOJ bas ooncluded that, 
unless we move for a. stay, we cannot postpone factual inquiries regarding the civil case 
beyond Tuesday, November 12, without prejudice to our clienu' interests in the civil 
litigation. For that rea!OOn, I request that you please advise me whether or not the 
Independent Counsel believes that the civil case should be stayed by no later than Friday, 
November 8. If you are not able to inform us of your position by that time, then DOI 
must embark upon such factual inquiries into the FBI files matter as· are necessary to 
def end our clients against plaintiffs' allegations. 

141003 
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I thank you again for your cooperation in this matter. If you would like to 
discuss it further. please call either myself (~14-7836) or Bva Pla7.a (S14-3309). 

Vecy truly yours, 

Gary G. Grindler 
Deputy Assistant Attorney General 

14!004 
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C;;i.ry G. Grindl~:r, Eicsq. 

ODAG 

Offit:e or the Independent Counsel 

1001 P~MS)'lvania A~e. N.W. 
S..11~ 49n.No1'tlr 
Wcuhi,,gro,,, D.C. 2000' 
(202) J U-8688 
Faz. (201) SU-8802 

November 4, 199~ 

D~puty Aaaigtant Attorn~y GP-M~~~l 
Civil Division 
o.s. Department of Justice 
'SO Pennsylvania Avenue, N.W. 
Washington, DC 205JO 

Re: Alexander, et al.·v. FBI, et al. 
Civil Aetion No. 96-2123 (D.D.C.) 

Dear Mr. Grindler! 

You have advised us that before responding to the complaint 
filed in the referenced civil li~igation, the Departmenc of 
Ju~ti~e will need to conduct a factual inquiry into the 
~ircumstances under which FBI background investigation files of 
employees of the Reagan and Bush administrations were obtained by 
the White House. You have turther advised us that eivil 
d.i.scovery may involve additiongl inquiriee into this matter. 

The subject matter of the civil litigation relates to our 
ongoing criminal investigation, authorized by order5 of tb8 
Special Oivision of the D.C. Circuit dated June 21, 1gg6 ~d 
October 25, 1996. We believe that the inquiry by the Pepartment 
of Justice that you describe, if undertaken at this time, would 
interfere with our investigation. However, we also believe that 
will no longer be the case in the near fu~ure. 

Accordingly, we request that the United States seek a stay 
of the civil litigation of sufficient length to allow you to wait 
thirty days from today betore initiating your inquiry. We will 
reevaluate our position after this brief delay and advise you at 
that time whether we beli@ve the D~paYtm@tit ~~y p~oceed in the 
civil litigation without interfering with our investigation. 

We will not.ify you promptly if we should conclude before the 
@xpiration of th~ thirty days that the Depa~tm~nt may proceed 
without interfering with ~ur investigation. 

Sincerely, 

~~ 
Deputy Indepeudent Counsel 

!4J 005 

E>ehibit B 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

Nove7me 

JACK QUINN 
KATHY WALLMAN 

ELENA KAGAN o. u 

FBI FILES CASE 

8, 1996 

Attached is DOJ's motion for a 90-day stay in the FBI files 
case. The motion is based on the representation of the Office of 
the Independent Counsel that factual inquiry by DOJ into the FBI 
files matter within the next thirty days "would interfere with 
our investigation." This representation is made in a letter, 
dated November 4, from John Bates to Gary Grindler, which is 
attached as Exhibit B to the Grindler Declaration. 

As I have discussed with Kathy, DOJ filed the motion only on 
behalf of the EOP and FBI, and not on behalf of Mrs. Clinton or 
any other individual defendant. DOJ's rationale is that it 
cannot determine the propriety of representing an individual 
defendant -- even with respect to such a procedural motion -­
until it undertakes certain factual inquiries. 

Note well that the Bates letter, after stating that factual 
inquiries made now would interfere with the IC's investigation, 
says that "we believe that will no longer be the case in the near 
future." This statement seems a good indication that the IC is 
nearing completion of its investigation of the FBI files matter 
and that it does not expect to bring any indictments. 
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IN THE UNITED ST ATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CARA ALEXANDER, et al., 

Plaintiffs, 

V. 

FEDERAL BUREAU OF INVESTIGATION, 
J. Edgar Hoover Building 
935 Pennsylvania Avenue, N.W. 
Washington, D.C. 20535, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

EXECUTIVE OFFICE OF THE PRESIDENT ) 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500, 

et al., 

Defendants. 

) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~-) 

Civil Action No. 
96-2123 (RCL) 

GOVERNMENT DEFENDANTS' MOTION 
FOR A Lll\.1ITED STAY OF PROCEEDINGS 

The government defendants in the above-captioned action (the Federal Bureau of 

Investigation, and the Executive Office of the President), hereby move for a stay of all 

proceedings in this matter until February 3, 1997. 

Pursuant to Local Rule 108(m), counsel for the government defendants has con-

ferred with counsel for plaintiffs, and ascertained that plaintiffs oppose this motion. 

For the reasons stated in the Memorandum of Points and Authorities in Support 

of the Government Defendants' Motion for a Limited Stay of Proceedings, dated Novem-

ber 7, 1996 (filed herewith), the government defendants' motion should be granted. 



Dated: November 7, 1996 

2 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY G. GRINDLER 
Deputy Assistant Attorney General 
Federal Programs Branch 

Attorneys 
U.S. Department of Justice 
P.O. Box 883 
Washington, D.C. 20044 
(202) 514-3358 

Counsel for Defendants Federal 
Bureau of Investigation and 
Executive Office of the President 
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IN THE UNITED ST ATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
CARA ALEXANDER, et al., ) 

) 

Plaintiffs, ) 
) 

Civil Action No. 
96-2123 (RCL) 

v. ) 
) 

FEDERAL BUREAU OF INVESTIGATION, ) 
et al., ) 

) 
Defendants. ) 

~~~~~~~~~~~~~~~~-) 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF THE GOVERNMENT DEFENDANTS' 
MOTION FOR A LIMITED STAY OF PROCEEDINGS 

Dated: November 7, 1996 

FRANK W. HUNGER 
Assistant Attorney General 

GARY G. GRINDLER 
Deputy Assistant Attorney General 
Federal Programs Branch 

DAVID J. ANDERSON 
ANNE L. WEISMANN 
JAMES J. GILLIGAN 
(Bar Id. No. 422152) 
ELIZABETH SHAPIRO 
Attorneys 
U.S. Department of Justice 
P.O. Box 883 
Washington, D.C. 20044 
(202) 514-3358 

Counsel for Defendants Federal 
Bureau of Investigation and 
Executive Office of the President 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
CARA ALEXANDER, et al., ) 

) 
Plaintiffs, ) 

) 

V. ) 

) 
FEDERAL BUREAU OF INVESTIGATION, ) 

et al., ) 
) 

Defendants. ) 

~~~~~~~~~~~~~~~~~-> 

Civil Action No. 
96-2123 (RCL) 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF THE GOVERNMENT DEFENDANTS' 
MOTION FOR A LIMITED STAY OF PROCEEDINGS 

STATEMENT 

The question presented by this motion is whether this civil case should be briefly 

stayed, so that the litigation does not interfere with Independent Counsel Kenneth W. 

Starr's investigation of the so-called "FBI files matter." By letter dated November 4, 

1996, the Independent Counsel has answered that question in the affirmative, stating that 

Department of Justice inquiries necessary to defend this case "would interfere with [his] 

investigation" if undertaken at this time, and requesting that "the United States seek a 

stay of the civil litigation of sufficient length to allow [DoJ] to wait thirty days from 

[November 4, 1996] before initiating [such an] inquiry." At that time, the Independent 

Counsel will re-evaluate whether a further delay might be necessary. See Exhibit B to 

Declaration of Gary G. Grindler, dated November 6, 1996 ("Grindler Deel.") (filed 

herewith). 
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1. The Court should heed the Independent Counsel's request. The federal 

courts routinely stay civil cases where such litigation may obstruct the pursuit of criminal 

matters, to the detriment of the paramount public interest in effective law enforcement. 

This case, too, should be temporarily stayed so that litigation of plaintiffs' claims does 

not compromise the public interest iil the effective discharge of the Independent Cmin­

sel's responsibilities. Absent a brief delay, litigating this case would force the Depart­

ment of Justice ("DoJ"), in order to mount a defense to this lawsuit, to embark upon a 

comprehensive inquiry into matters undergoing scrutiny by the Independent Counsel 

(from which, to date, it has forborne, except as to matters in the public record). The 

Independent Counsel believes that a DoJ inquiry of that kind, conducted at this time, 

would interfere with his FBI files investigation. Such an incursion by DoJ upon the 

Independent Counsel's jurisdiction would compromise the integrity of the Independent 

Counsel's investigation, contrary to the goals of the Ethics in Government Act, and 

should be avoided if at all possible. 

2. Last June, the Attorney General received information from the FBI (and 

press reports) that defendant Anthony Marceca, at the time employed in the White House 

Office of Personnel Security, had submitted written requests from the Counsel to the 

President to the FBI seeking copies of "previous reports" on a number of individuals. 

The requests indicated that these reports were needed to update and re-create background 

files on persons requiring access to the White House. See Notification to the Court Pur­

suant to 28 U.S. C. § 592(a)(l) of the Initiation of a Preliminary Investigation and App Ii-

2 



cation to the Court Pursuant to 28 U.S.C. § 593(c)(l) for the Expansion of the Jurisdic-

tion of an Independent Counsel, dated June 20, 1996, at 1-2 (Exhibit 1, hereto). 1
. How-

ever, some of the requests sought reports on persons who did not require White House 

access, including individuals who had worked in previous Administrations. Id. at 2. 

In light of this information, Attorney General Reno concluded that "further inves-

tigation is warranted to determine whether the inaccurate request forms constituted know-

ing and willful false statements [to the FBI] in violation of 18 U.S.C. § 1001." Exhibit 

1 at 3. In addition, noting the potential conflict of interest (within the meaning of 28 

U.S.C. § 591(c)(l)) should the Department of Justice conduct an inquiry into dealings 

between the FBI and the White House, the Attorney General invoked her discretionary 

authority under the Ethics in Government Act, 28 U.S.C. § 592(c), to request that the 

D.C. Circuit appoint Mr. Starr, Independent Counsel in the matter of Madison Guaranty 

Savings & Loan Association, to conduct that investigation. Id. Attorney General Reno 

also concluded that DoJ should not make any further investigation of this matter, to avoid 

a "political conflict of interest" (see 28 U .S.C. § 591(c)(l)), and, further, "to avoid inter-

fering with any investigation that the Independent Counsel may deem appropriate." Id. 

On or about August 1, 1996, the Attorney General received a transmittal from the 

House Committee on Government Reform and Oversight to the effect that defendant 

Bernard Nussbaum "may have made false statements to the Committee during sworn 

1 The Court may take judicial notice of the documents attached to this memorandum, 
which are part of the Court of Appeals' record in the criminal matter. F.R.E. 201. 

3 
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testimony on June 26, 1996 ... concerning the role of Hillary Clinton in the hiring of 

Craig Livingstone" as head of the Office of Personnel Security. The Attorney General 

concluded that further investigation of this matter also was warranted, but that an inquiry 

by DoJ as to whether Mr. Nussbaum's statements were perjurious would constitute a 

section 591(c)(l) conflict of interest. For these reasons, Attorney General Reno request­

ed that the Court of Appeals expand the Independent Counsel's jurisdiction to include 

investigation of this matter as well. Notification to the Court Pursuant to 28, U.S. C. 

§ 592(a)(l) of the Initiation of a Preliminary Investigation and Application to the Court 

Pursuant to 28 U.S.C. § 593(c)(l) for the Expansion of the Jurisdiction of an Indepen­

dent Counsel, dated October 24, 1996 (Exhibit 2, hereto). 

On June 21, 1996, the Court of Appeals issued an order expanding the Indepen­

dent Counsel's jurisdiction, authorizing him to investigate whether Mr. Marceca "com­

mitted a violation of 18 U.S.C. § 1001 or any other federal criminal law ... relating 

to requests made by the White House between December 1993 and February 1994 to the 

Federal Bureau of Investigation for background investigation reports and materials." 

Order dated June 21, 1996, at 1-2 (Exhibit 3, hereto). On October 26, the Court of 

Appeals expanded the Independent Counsel's jurisdiction again, authorizing him to 

investigate whether Mr. Nussbaum committed a violation of 18 U .S.C. § 1621 in connec­

tion with his June 26 testimony before Congress. Order dated October 25, 1996 (Exhibit 

4, hereto). Pursuant to the court's Orders, the Independent Counsel also has jurisdiction 

to investigate allegations or evidence that any person conspired to violate federal criminal 

4 



law, or aided or abetted any federal offense, relating to these matters. The Independent 

Counsel's jurisdiction includes authority to seek indictments and bring prosecutions. 

Exhibit 3 at 2; Exhibit 4 at 1-2. His investigation is pending. 

3. Plaintiffs brought this action on September 12, alleging that they helo 

political appointments and other positions of employment with the United States during 

the Reagan and Bush Administrations that required them to have -regular access to the 

White House. Complaint, , 21. 2 In order to obtain the necessary security clearances. 

plaintiffs allegedly underwent background investigations by the FBI. Id., , 22. Ac-

cording to .the Complaint, in the spring of 1993, defendants Nussbaum, Livingstone 

and/or Marceca, acting at the direction of defendant Hillary Rodham Clinton, and with-

out legal justification, requested that the FBI furnish copies of plaintiffs' confidential 

background investigation files to the Executive Office of the President ("EOP"). Id .. 

, 25. In tum, the FBI allegedly released their files without plaintiffs' prior knowledge 

or consent. Id., , 27. 

In Count I of the Complaint, plaintiffs maintain that the FBI willfully and inten-

tionally violated the Privacy Act, 5 U.S.C. § 552a, both by its release of their back-

ground files to EOP, and by its alleged failure to establish appropriate administrative 

safeguards to insure the confidentiality and security of these records. Complaint, ,, 31-

2 The recitation herein of matters alleged in the Complaint, filed September 12, 1996 
(the "Complaint"), should not be construed as an admission of any fact or legal conclu­
sion asserted therein. The moving defendants reserve their right to controvert any and 
all of plaintiffs' legal and factual allegations at the appropriate time. 

5 



32. Count II alleges that EOP also willfully and intentionally violated the Privacy Act 

by maintaining plaintiffs' background files in a system of records without legal authority . 

. 
Id., , 36. Count III asserts that the individual defendants violated plaintiffs' common 

.. 
law right of privacy. Id., ,, 39-41. Plaintiffs seek compensatory damages in excess of 

$90,000,000 for each of the three counts, together with punitive damages, costs, and 

attorneys fees. Id. at 9, 10, 11 (ad damnum clauses). Plaintiffs also seek to litigate this 

case as a class action. Id., ,, 14-20. 

4. Given that the matters forming the crux of plaintiffs' law suit -- the alleged 

disclosure of their FBI background files to EOP, and the reasons therefor -- also are the · 

focus of the Independent Counsel's probe, it became apparent that mounting a defense 

to plaintiffs' claims would require DoJ, as counsel to the government defendants, to 

conduct just the sort of inquiry into the FBI files matter that the Attorney General had 

already recognized could interfere with the conduct of the Independent Counsel's investi-

gation. Exhibit 1 at 3. It also became apparent that DoJ would have to make similar 

inquiries to ascertain whether the individual defendants' conduct, as relevant to plaintiffs' 

allegations, fell within the scope of their office or employment. Under the Westfall Act, 

28 U.S.C. § 2679(d), upon certification by the Attorney General that a federal employee 

against whom a tort claim is brought "was acting within the scope of his office or em-

ployment at the time of the incident out of which the claim arose," the claim shall be 

deemed to be one brought under the Federal Tort Claims Act, and the United States 

substituted as defendant. 28 U.S.C. § 2679(d)(l). 

6 



•. 

In def ere nee to the Independent Counsel as the official charged with responsibility 

for investigating the FBI files matter, and to avoid any inquiry by DoJ that the Attorney 

General had already determined could interfere with or impede the Independent Counsel's 

investigation, the Department of Justice has refrained from conducting any factual inqui-

ries regarding plaintiffs' complaint, except as to the public record. If, however, the case 

were to proceed, DoJ could not maintain that posture without severely compromising, 

if not vitiating, its ability to defend the interests of the United States, the government 

defendants, and the individual defendants, 3 in this litigation. To resolve this situation, 

the Department inquired of the Independent Counsel's office, beginning September 25, 

1996, as to whether he believed that the case should be stayed, or that a stay would not 

be required and DoJ could proceed with any factual inquiries necessary to defend the 

case. See Letter from Gary G. Grindler, Deputy Assistant Attorney General to John D. 

Bates, Deputy Independent Counsel, dated October 31, 1996 (Grindler Deel., Exh. A). 

On November 4, 1996, the Office of the Independent Counsel responded to DoJ's 

inquiries, stating that "[t)he subject matter of th[ is] civil litigation relates to [the lndepen-

dent Counsel's] ongoing criminal investigation," and that an inquiry by DoJ into the FBI 

3 One of the individual defendants has requested representation by the Department 
of Justice. DoJ cannot honor that request -- or the request of any of the other defen­
dants, should any more come forward -- without first conducting inquiries to determine 
whether the requesting individuals acted within the scope of their office or employment, 
and/or whether representation would be in the interests of the United States. See 28 
U.S.C. §§ 516, 517; 28 C.F.R. § 50.15(a). The Independent Counsel has asked that 
these inquiries, as well as the very similar substantive inquiries necessary to defend 
against the charges on behalf of such defendants as are represented by the Department 
of Justice, not go forward during the next thirty days. 
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files matter "would interfere with [that] investigation." Letter from John D. Bates, Dep-

uty Independent Counsel, to Gary G. Grindler, Deputy Assistant Attorney General, dated 

November 4, 1996 (Grindler Deel., Exh. B). The Independent Counsel also concluded, 

however, that this might no longer be the case "in the near future." He therefore re-

quested that the United States "seek a stay of the civil litigation of sufficient length to 

allow [DoJ] to wait thirty days from [November 4] before initiating [its] inquiry [empha-

sis added]." The Independent Counsel further stated that he would advise DoJ if the 

thirty-day period needed to be extended, or could be shortened. Id. 

In light of the Independent Counsel's request, this case should be temporarily 

stayed, until the Department of Justice can defend it without intruding upon the lndepen-

dent Counsel's FBI files investigation. 

ARGUMENT 

THIS CASE SHOULD BE STAYED PENDING THE INDEPENDENT 
COUNSEL'S INVESTIGATION OF THE FBI FILES MATTER 

"[T]he power to stay proceedings is incidental to the power inherent in every 

court to control the disposition of the causes on its docket . . . . " NL Chem .. Inc. v. 

Southern Clay Prod .. Inc., 704 F. Supp. 299, 300 (D.D.C. 1989), quoting Landis v. N. 

Am. Co., 299 U.S. 248, 254-55 (1936). This power may be invoked to defer civil liti-

gation pending the outcome of related criminal proceedings whenever "the interests of 

justice seem[ ] to require such an action .... " United States v. Kordel, 397 U.S. 1, 

12 n. 27 (1970). See Afro-Lecon. Inc. v. United States, 820 F.2d 1198, 1202 (Fed. Cir. 
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1987). Staying civil litigation until parallel criminal proceedings are completed is a well 

recognized and often used procedure. See Kordel, 397 U.S. at 12 n. 27 (citing cases); 

United States v. U.S. Currency, 626 F.2d 11,.17 (6th Cir.) ("[t]he Kordel decision em­

bodies a recognition of the power of the federal courts . . . to stay civil suits because of 

pending criminal charges") (citation omitted), cert. denied, 449 U.S. 993 (1980). 

In light of the Independent Counsel's investigation, this case should be stayed to 

"protect the integrity" of the criminal matter entrusted to him. Bureerong v. Uvawas, 

167 F.R.D. 83, 87 (C.D. Cal. 1996); Integrated Generics, Inc. v. Bowen, 678 F. Supp. 

1004, 1009 (E.D.N.Y. 1988). It is well recognized by the federal courts that, where 

pending civil and criminal matters overlap, proceeding with the civil litigation may 

compromise the government's case in the related criminal matter, to the detriment of the 

public interest in effective law enforcement. See ~. United States v. Premises and 

Property at 297 Hawley St., 727 F. Supp. 90, 91(W.D.N.Y.1990), citing United States 

v. Eight Thousand Eight Hundred and Fifty Dollars, 461 U.S. 555, 567 (1983); United 

States v. Hugo Key and Son, Inc., 672 F. Supp. 656, 658 (D.R.I. 1987). 

Safeguarding the effective pursuit of criminal matters from infringement by civil 

litigation is a "paramount concern," Bureerong, 167 F.R.D. at 87, one that takes prece­

dence over a civil plaintiff's interest in a speedy determination of his or her claims. 

Twenty First Century Corp. v. La Bianca, 801 F. Supp. 1007, 1010 (E.D.N.Y. 1992) 

(citation omitted). So holding, courts routinely enter stays to ensure that civil cases do 

not interfere with related criminal proceedings. u. United States v. Any and All 
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Assets of Shane Co., 147 F.R.D. 99, 101 (M.D.N.C. 1992); LaRouche Campaign v. 

FBI, 106 F.R.D. 500, 501 (D. Mass. 1985). As the court observed in Afro-Lecon, 820 

F.2d at 1204, 

[i]t has long been the practice to "freeze" civil proceedings when a crimi­
nal prosecution involving the same facts is warming up or under way 
* * * out of a sense that deferrable civil proceedings constitute improper 
interference with the criminal proceedings if they churn over the same· 
evidentiary material [citation omitted]. 

The Independent Counsel wishes this action stayed for that very reason. See 

Grindler Deel., Exh. B. To defend themselves against plaintiffs' civil claims, defendants 

and their attorneys will have to make extensive factual inquiries into matters now under 

investigation by the Independent Counsel. They will have to "churn over the ·same 

evidentiary material" as the Independent Counsel, Afro-Lecon, 820 F.2d at 1204, simply 

to prepare answers (or other responses) to the Complaint, and, in DoJ's case, to deter-

mine whether to substitute the United States as the proper tort claim defendant, and, if 

asked, to decide whether it should represent the individual defendants. See supra at 6. 

If discovery commenced prior to completion of the Independent Counsel's investi-

gation, the defendants would be entitled, and their counsel (including DoJ) would be 

obligated, to use all the available tools of discovery to elicit witness statements and 

documents tending to refute plaintiffs' claims, evidence which in a criminal matter might 

not be available prior to trial, if ever. 4 Because defendants' legitimate pursuit of their 

4 For example, in criminal cases the Jencks Act, 18 U.S.C. § 3500, prohibits pre­
trial discovery of statements by government witnesses. Likewise, depositions are not an 

(continued ... ) 
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defense in this litigation predictably will collide with the pursuit of the Independent 

Counsel's FBI files investigation, the Court should honor the Independent Counsel's 

wishes and stay this case. Integrated Generics, 678 F. Supp. at 1009; Hugo Key, 672 

F. Supp. at 658. 5 

4
( .•. continued) 

authorized method of criminal discovery, but may be taken only by order of the court, 
in "exceptional circumstances," to preserve testimony for trial. Fed. R. Crim. P. 15(a); 
United States v. Kelley, 36 F.3d 1118, 1124 (D.C. Cir. 1994). On the other hand, in 
civil litigation witnesses generally may be depos~d as a matter of right, and. disclosure 
of their prior statements compelled, for the purpose of discovering "any matter, not privi­
leged, which is relevant to the subject matter" of the litigation. Fed. R. Civ. P. 
26(b)(l), 30(a)(l), 34(a). The disparity in scope between civil and criminal discovery 
is a frequently cited reason for staying civil litigation that overlaps with an ongoing 
criminal proceeding. See Shane Co., 147 F.R.D. at 101; 297 Hawley Street, 727 F. 
Supp. at 91. 

5 The case for a stay is that much stronger here, because the criminal investigation 
in question is one supervised by an independent counsel, and the civil case is defended, 
at least in part, by DoJ. Not only have the Independent Counsel and the Attorney Gener­
al both concluded, at least at this time, that DoJ should not make inquiries into the facts 
of this case, their determination is consonant with public policy that seeks to avoid in­
volvement by DoJ in the affairs of an independent counsel. 

To ensure that independent counsels may carry out their responsibilities "without 
interference, supervision or control by the Department of Justice," S. Rep. No. 170, 95th 
Cong. , 2d Sess. 66 (1977) (emphasis added), reprinted in 197 8 U.S. Code Cong. & Ad. 
News 4216, 4282; see In re Sealed Case (North), 829 F.2d 50, 56 (D.C. Cir. 1987), 
cert. denied, 484 U.S. 1027 (1988), the Ethics in Government Act provides, with excep­
tions not relevant here, that "[w]henever a matter is in the prosecutorial jurisdiction of 
an independent counsel . . . the Department of Justice ... shall suspend all investiga­
tions and proceedings regarding such matter[.]" 28 U.S.C. § 597(a). Strictly speaking, 
section 597(a) is meant to halt law enforcement investigations and proceedings initiated 
by DoJ, and should not be construed to apply to civil cases brought by private parties. 
But the policy underlying the statute would be disserved if this case is not stayed in 
def ere nee to the Independent Counsel's investigation. 

11 



Accordingly, the "interests of justice" require that litigation of this case be briefly 

delayed pending the Independent Counsel's investigation of the FBI files matter. Specifi-

. 
cally, as the Independent Counsel has requested, a stay should be entered that will allow 

DoJ to wait thirty days from November 4, 1996, to begin any inquiry necessary to 

defend this case. Grindler Deel., Exh. B. Therefore, the government defendants seek 

a stay of the case until Monday, February 3, 1997. A stay of that modest length will 

allow DoJ thirty days (until December 4, 1996) to forbear from any inquiry into this 

matter, as requested by the Independent Counsel, and 60 days thereafter to conduct any 

necessary factual inquiries and prepare its clients' response to plaintiffs' complaint. This 

is no more than the time that would ordinarily be accorded to the government defendants 

under Fed. R. Civ. P. 12(a)(3). Plaintiffs will not suffer any hardship or otherwise be 

prejudiced by a stay of this short duration. 

The Court should also grant leave for the government defendants to seek an exten-

sion of this stay, should the Independent Counsel determine, as he indicates is possible, 

that a stay of greater duration is necessary. Grindler Deel., Exh. B. 

CONCLUSION 

For the foregoing reasons, the government defendants' motion for a limited stay 

of proceedings should be granted. 

Dated: November 7, 1996 
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Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY G. GRINDLER 
Deputy Assistant Attorney General 
Federal Programs Branch 
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Tm?TED STATES COtn1.'1' OF AP:lt'EALS Umted states Court OI AppealS 
F01t TBB DlSTRZC'r o:r COLOUIA CD.ctJrf' ttie District of r.ntumt1l1 On:uit 

nmEPbDE!rI' cotmsta. nxvxstOH FUD JUN 21 1996 

In re ANTHONY MARCECA Division No. °!</--{ 

NOTIFICATION TO nm COURT POR.SUANT TO 28 u.s.c. § 592(a) (l) 
OS' THE INITIA1.'ION OP A PRBLIMINARY INVESTIGATION ANJJ 

APPLICATION TO THE COURT PURSUANT TO 28 tr.S.C. 5 593(c) (l.) 
g_ 'lliE-·IfX?.\NSION OP' THE JVRISPIC'r.IQN OF AN INpBPENDRN'I' CQPNSBl! 

- ...:;.. tn accordance with t.b.e Independent: counsel Reauthorization 

Act: ;f l.994, I hereby notify the Special Oivi~ion. -of.the Court 

th.at I have commenced a preliminary invescigation, 2B U.S.C. 

S 592(a) Cl), and request expansion of the jurisdiction of 

Independent Counsel Kenneth Sta~ to investigate whether any 

violations of fed•ral criminal law, ocher than a Class B or C 

misdemeanor or infraction, were committed by Anthony Mareeca. an 

investigator with the united States Anay Criminal Investigacive 

Division detailed to tbc White House Office of Personnel Security 

fJ:"om AUgust 1993 through February l.994. 

Backgrgund and Conclu1dcns. The Department of Justic:e has 

received infox:mation from the Federal Bureau of InveGtigation 

(FBI) and press reports that Mr. Marcecm caused the submission of 

memorande. from ehe Counsel to the President to the Fedexal Bureau 

of Investigation, requesting copies of Aprevicus reports" on a 

number of individuals, asserting that ehe information was needed 

because the individuals were in need of access to the White 

House. A sworn statement &igned. by Mr.· Marceea and ~tained by 

the FBI states ~hat part of his job as a detailee in the Off ice 
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of Personnel Security was co update and recreate necessary 

background files on individu~ls with White House aeeess, and that 

ha prepared the requesc~ to the FBI, working from various lists 

of names that had been providea to him. 

When one Administration leaves office, it is astablished 

praccice for Che outgoing Administration to re~ove all of its 

records, which then become pa~ of the Presidencial Papers. 

ThuS"f--it is necessary for the new Admi.nistraticn to recreate . 
personnel records for ~hose individuals who c0ncinue-co need 

access to the White House. This ia a routine and established 

proces~, and is Mr. Marceca•s explanation for his preparation of 

the fo:r:m requests to the FBI for "previous reports," which 

resulted in the FBI 1 s sending new copies o~ bockgraund 

information on the na~ed individuals to the White House. 

However; some of the requests provided to the FBI identified 

individuals who did not require access to the White House, 

ineludi..ng individuals who had worked in previous Administrations 

and individuals who had been terminated in connection with the 

White House Travel Office matter. Therefore, some of the request 

fo-,;ms completed by Mr. M5rceca and sent to ehe FBI, insofar as 

they stated that ehe named individuals required access to the 

White House, were false. :Furthermore. according to press 

reports, a former employee or the Office of Personnel Security 

has provided testimony eo Congress that to the best of her 

knowledge,. lists ot individuals needing White House access 

maintained by the otrice of Personnal Security were current. 
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I have concluded th.at turther investigation is warranted ~o 

determine whether the inaccurate request forms ware knowing and 

willful false stat~ents in violation of 18 u.s.c. S 1001. 

I rurther have concluded th.at because it necessarily ~ill 

involve an inquiry into dealings between the White House and the 

FBI, an investigation by the .Department of JUstice of whether 

Mr. Marceca violated federal criminal law in making the requests 

to~ehe FBI would constitute a political conflicc of interest, as 

described in 28 o.s.~. § S9i(c> (1). I ~hererore have-decided to 

utilize my discretionary authority to invoke the provisions of 

the Independent Counsel Reauthorizacion Act of 1994 with respect 

tc this matter. Finally, I lulve concluded that additional 

prelim.ina:r:y_investigation by the Department of Justice would not 

be appropriace in chis situation because cf the political 

conflict ot intei:~se, and to avoid interfering with any 

investigation that the Independent Counsel may deem appropriate. 

I recommend that Kenneth Starr, Independent Counsel in the 

matter of Madison Guaranty Savings & Loan Associacicn, be 

appointed to conduct this investigation through an expansion of 

his current jurisdiction. BXpansion of jurisdiction rather t.han 

appointment of a new Independent counsel with respect ta this 

matter is appropriate because Mr. Starr has already conducted a 

limitea inquiry into the '!batter. Mr. Starr has expressed his 

willingness to accept ju~isdiction over this matter if his 

jurisdiction is expanded by this court:. 
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Recommendeid Jurisdiction. Pursuant to 28 U.S.C. 

5 593(c) (1), I recommand and request that the Special DiVision of 

the court expan~ Independen& Counsel Starr•s jurisdiction to 

peouit investigation of this matter and determine whether a 

violation of !e~eral criminal law has occurred.. I have appended 

a recommended statement of expansion or prosecu.torial 

jurisdiction. 

- -=-siee,lgsure. I request that the court authorize public 
....... . . -

disclosure ot this Notification and Application. The ma"t:.ter has 

received a great ~eal of public attention recently, and is tbe 

s\lbject of ongoing congressional inquiry. Public disclosure of 

the fact that the investigation is being referred to an 

Independent Counsel therefore would serve the pul:»1ic in~erest. 

Respectfully submitted, 

et Reno 

Date: ~ 
/ 

torney Gener~l of the united States 
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Recrnpmended Statement of Expanded .Turisdiction 

The Independent Counse1 shall continue to enjoy the full 
jurisdietion conferred upon him as a resulc ot any previous order 
of the speoial Division of the Court. Pursuant to 28 U.S.C. 
§ 593(0) (i), the Independent Counsel's jurisdiction shall be 
expanded to include the fallowing; 

The Indapendent Counsel shaii have jurisdiction and 
authority co investigate to the maximum extant aut:.horized by the 
Independant counsel Reauehori~ation Ace of 1994 whether Anthony 
Mareei:• committed a violation of 18 u.s.c. S 1001 or any other 
federC!l criminal law, other than a· Class 8 or c ttli.s4emeanor or 
infraction, relating co requests made by the White ilouse:between 
December 1993 and February 1994 to Che Federal Bureau ot 
Investigation for baekground investigation reports and materiais. 

The Independent Counsel shall have jurisdiction and 
authority to investigate related alleg~cions or evidence of 
violation of any federal criminal law, other than a Class B or c 
misdemeanor or infraction, by any perscn or entity, including any 
person or entity who has engaged in unla-.rtul conspiracy or who 
has aided or abet~ed any federal offense, as necessary to resolve 
the matte~ desc~ibed above. 

The Independent Ccunsel shall have juri•d.ictio~ and 
authori~y to investigate crimes, such as any ~iolation of 
28 u.s.c. § 1826, any obstruction ot the due administration of 
justice, or any material false tes~imonr or statemenc in 
violation of federal criuU.nal law, arising out of hie 
investigation cf th~ matter described above. 

Should it be deemed appropriate, the Independent counsel 
shall have jurisdiction and authority to seek indictments and to 
prosecute the tnatters described above. 

The Independent Counsel shall have al.l the powers and 
authority provided by the Independent Counsel aaauthorization Act 
of 1994. 
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HLED UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

INDEPENDENT COUNSEL DIVISION 

In re BERNARD NUSSBAUM No. 

NOTIFICATION TO THE COURT PURSUANT TO 28 U.S.C. § 592(a) (1) 
OF TIIE INITIATION OF A PRELIMINARY INVESTIGATION AND 

APPLICATION TO TI!E COURT PURSUANT TO 28 U.S.C. § 593(c) (l} 
~OR THE EXPANSION OF ~HE JURISDICTION OF AN INDEPENDENT COUNSEL 

!n accordance wic~ =~e !ndepencien~ ~~unsel ~eauthorization 

Ace o~ 1994. : hereby ~otify the Special :ivisi~~ of ~he Courc 

that I have commenced a prelimi~ary invescigacion, 28 U.S.C. 

§ 592. (al (l), and request expansicn of the jurisdiction of 

Independenc Counsel Kenneth Starr to investigate whether any 

~iolacions of federal =~iminal law. ocher ~han a Class 8 er c 

~ i sdemeanor ::::: :'...:;.irac:..:...:m, '.•eri: c'.)mmi t te8. ~v ;e::-::ard N'ussbaum. 

~ormer Whic.e ~ouse Cc~~sel ~rem :?93 ~hr~~gh :?94. 

Backcrround and Conclusions. The Departmer-t of Justice has 

received informacion f=om the United Staces House ot 

Representatives Commic::ee on Government ~eform and Oversight. 

:.hat Mr. :'1ussoaum may :-.3.ve :nade false St:.3.t:emer..::5 c.o che c:ommit':ee 

during sworn te9timony on June 26, 1996. 

More particularly, several C~mmitte~ Membe=s claim that 

statemencs rnacie by Mr. ~ussbaum t~ the C~mmit~ee on June ~6. 

1996, concerning the ~~le of Hillary Cl~~ton ~~ the hiring of 

C~aig Livingsc::m.e ' 1 =:.p~e3.r ~() be i:"lconsist:c!'lt'' · . ..r::..t.h stat,;me:r.c.s ::e 
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-·~ 
Spec~al Agent:. Dennis Sc~limbrene during che ~curse of Age~c 

Sculimbrene ·::; backgrour:.:i investigation of ?-~:!'.". L..ivingsccne. 

Review of relevanc portions of the Congressional Record 

reveal that Mr. Nussbaum denieci knowledge cf who hired 

Mr. Livingston~, and specifically denied discussing 

Mr. Livingstone with Hillary Clinton. According to a statement 

by Congressman Clinger in the Congressional Record on July 25, 

1996. during the heari~q Congressman Horn asked formcY Associate 

Whi~e House Counsel Wi::iam Kennedy whecher ~rs. =lincon wanceci 

Mr. :ivingstcne a~ :he ~hit~ ~ouse. 

Mr. Kennedy testified ~hat "I can st:at:.e thac I have never 

discussed Mr. Livingstone with Mrs. Clint.on in any way. shape or 

form.·• Mr. Nussbaum :..::-.mediately responded, ''Nor did I.'' When 

Congressman Clinger di=ectly asked Mr. Nussbaum if k1e knew who 

hired Craig I.ii vingsto~e. Mr. Nussbaum respo::ded, "I don': know 

""'he :::,rought Mr. :...ivincsccne :.:lt.c the White :-:~use." 

According to Cong~essman Clinger, Spec~al Agenc 

Sculirnbrene's report of his interview of Mr. Nussbaum in 1993 

indicat.es that Mrs. Clinton recommended T ... ivingstone t.o Nussbaum. 

!::ipec~fically, Congress:nan Clinger quotes the iZ"lterview repon::. as 

stating that "Mr. L.ivi:igstone had come highiy recommended r.o him 

by Eillary Clint.on." who has known his mothe!:" for a longer period 

of t:.me." 

Based on the foregoing, I have concluded that further 

invest.igacion is warranr.ed to determine whe~her Mr. Nussbaurn·s 
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statemenL.s l:efore r.he Committ~e :J.re i:: :act. false. and if so, 

whether ~here has been a violation of. :3 U.S.C. § 1621. 

This invest:.igat.ion necessarily will involve an inqui:ry into 

statemencs allegedly made by a former senior member of the White 

House staff t~ the FBI concer:ning the role of the First Lady in a 

controversial personnel decision, which has become the focus of 
I 

Congressional hearings and which touches on matters already under 

investigation by an Independent Counsel. Given this set:. of 

circumscances. - have concluded ~hat ~n investigation by che 

L'eparr:~e::-:.c. ·::. ..:use ice :..::-it:.o •,yhe:::-.e::- !-!:; . :~ussbaum :nade ;::e:::-: :.iriot:.s 

statement:.s would constitute a political conflict of interest, as 

described i~ 28 U.S.C. § 59l(c) (1). I the~efore have decided to 

use my discret:.ionary authority to invoke the p::-ovisions of t.he 

Independent counsel Reauthorization Act of 1994 with respect ~c 

th.is matter. ~i~ally, I havG concluded :hat additional 

!;'re.l imi:'lary ·~::vestigat.ion ty i:he Deoc.:::-t::-:-.ent or .Just.ice •.-:ould ::or. 

be appropriate in this sit.uation because of the political 

conflict of interest, and to avoid interfering with any 

investigation that the Independent Counsel may deem appropriate. 

I recc~mend that Kenn~ch Starr, :ndependent Counsel in the 

matt.er cf Maciison Guaranty Savings and Loan Association. be 

appointed to conduct this invesr.igati~n through an expansion of 

his current. jurisdiction. Expansion of jurisdict.ion rather than 

appoi~tment of a new Independent- Counsel with respect to this 

matte~ ~s a9propriate because Indepe~cient Counsel St.arr has 
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of the same ~ndividuals. ~ndependen~ :ou~sel ~~arr has expressed 

his willingness :o accecc jurisdiccion of this ~a~~2r if his 

1ur~sdiction is expancieci by this court. 

Recommended Jurisciic~ion Pursuant. ~o 28 u.S.C. 

§ 593(c) (1), I recommend and request that. the Special Division of 

the Court expand Independent Counsel Starr's jurisdiction to 

permit investigation of this matter and determine whether a 

viola~ion of federal c~iminal law has occ~rreci. I have appended 

a recommended st.acemen':. -::f cxoansion ci :;:=-oseci..:-::.crial 

jurisdict:.ion. 

Disclosure I request. that the Court autho~ize public 

disclosure of this Notification and Application. The matter has 

received significanL ~ublic atcention. and is t.he subject. of 

Congressional inquiry. Public disclosure of t~e fact that. the 

investigacion is being ~eferred co an =~~epencie~~ ~ounsel 

~heretore would serve :~e public i~ce~esc. 

Respectfully Submicced, 

Jcµ'(ec ?.eno 
.xttorney General of ~~e Uni~ed Sta~es 

Date: 
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Recommended Stacament of Exnanded Jurisdiction 

The Indcpendenc :~unsel shall continue to enjoy the full 
jurisdiction conferred upon him as a result of any previous order 
of che Special Division of the Court. Pursuant to 28 u.s.c. 
§ 593(c) (1), the Independent Counsel's jurisdiction shall be 
expanded to include the following: 

The Independent Counsel shall have jurisdiction and 
authority to investigate to the maximum extent authorized by the 
Independent Counsel Reauthorization Ac~ of 1994 whether Bernard 
Nussbaum committed a violation of 18 U.S.C. § 1621 or any ocher 
federal criminal law. ~the~ than a Class B or C misdemeanor or 
infraction, relating ~o statements he made on June 26. 1996, 
before the united Sta::~::; ::':)use: of ~eoresem::.c.tives C:immittee or! 
Government Reform and ~ve=siqht. -

The Independe:it:. Counsel shall have jurisdict:ion and 
authority to investigate related allegations or evidence of 
violation of any federal criminal law, other than a Class B or C 
misdemeanor or infract:.ion, by any person or entity, including any 
person or ent.icy who has engaged in unlawful conspiracy or who 
has aided or abetted any federal offense, as necessary to resolve 
the matter described above. 

The Independent =ounsel ahall have jurisdiction and 
authority to invest:iqQLe c~im~s. such as uny violation of 
28 U. s. c. § 1826, anv .::bst:ruction of the due administracion cf 
jast:.ice. or ~ny mate~~~l =~lse t.esti~ony or st:.acemenc ~n 
violacion of federal ~riminal law, arising out of his 
invescigation of the ~acter described above. 

Should it be deemed appropriat:e, the Independent Counsel 
shall huve jurisdict:..on and authority to seek indictments and tc 
prosecute the m~tt:ers described above. 

The Independent :~unsel shall ~ave all t~e powers and 
authority provided by chc :ndepende~t Counsel Reauthorizac~c~ Act 
of 1994. 
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lJNrl'lm STATES coURT Oii' APPEALS LJmted States Court t .&n-
FOR TD DI:SnlCT OF ~L'CKD:U. C:CRCU%T Fot the~ ........ ColU 0.., ~ali 

-~VI mUl41 Crcurr 

Division for the Puxpoae cf Rl8J JUN 2 T f996 
Appointing Independent Counsels 

Rthics in Governmant Act of 1978, As Amended 

In re: Madison Guaranty Savings 
& Loan Association 

Division No. 94-1 

Before: 

(In re: Anthony Marceca) 

o a n s g 

S!Rnl.M!i, Presid:J.ng, BtrrZNER and FAY, 
Senior Circuit Judges. 

Upon consideration of the notification to the court pursuanc 
to 28 U.S. c. S 592 (a) (1) of the initiation of a preliminary 
investigation and application to the ~ourt pursuant to 28 U.s.c. § 

593 (c) (1) for expamlion of the jurisdic~ion of an independent 
counsel, it is 

ORDBIUID that, pursuanc to 28 u.s.c. § S93(c) (1), the 
investigative and prosecutorial jurisdiction of Independent Counsel 
Kenneth W. Starr be expanded to investigate khether any violations 
of federal criminal law other than a class B or c misdemeanor or 
inf~action, were cOIMlitted by Anthony Marceca, an i.nvescigator with 
the United States A.rtny Criminal Investigative Divisio~ detailed to 
the White House Of:fic:e of Personnel SeCl.1.X'ity from August: 1993 
through February 1994. Pursuant to 28 u.s.c. 5 593{c) (1), the 
Independent C'ounsel•s jurisdiction shall be expanded to .include the 
tollowi.ng: 

The Independent Counsel shall continue to enjoy t:he full 
jurisdiction conferred upon hi~ as a result of aoy previous order 
of the Special Di vision of the court. Pursuant to 2 8 U.S. C. S 
593(c) (1), the Independent Counsel's jurisdiction shall be expanded 
to inc1ude the following: 

The Independene Counsel shall have jurisdiction and authority 
to investigate to the maximum extent authOrized by the Independent 
Counsel Reauthorization Act of 1994 whether Anthony Marceca 
commicted a violation of 18 U.S.C. S 1001 or any othQr federal 
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criininal law, other than a Class B or C misd~meanor or infraction, 
relating to request& made by the White House between Oe~elrlber 1993 
and February 1994 to the Federal Bureau of Investigation Eo:r 
background inveetiga~ion repoi:ts and materials. 

The Independenc counsel shall have jurisdiction and autbo:rity 
to investigate related allegation• or •vid.ence of vioLatic:m. of any 
tederai ari~inal law, other than a Clase B or c misdemeanor or 
inf~action, by any peraon or entity, including any person or entity 
who has engaged in unlaWful conspiracy or who hau aided or abetted 
any federal offense. a9 necesaaxy to resolve thei matte~ described 
~ve. 

The Independent Counsel shall have jurisdiction and authority 
to investigate crimes, such as any violation of 28 u.s.c, 5 182tL 
any obstruction of the due administration of justice, or any 
material false . testimony or statement; in violation of . federal 
criminal la.w. arising out of his investigation of the matter 
deoel;ibed above. 

Should it be deemed appropriate, the Independent Counsel shall 
have jurisdiction and authority to saek indictments and to 
prosecute the matters described above. 

The Independent Counsel snall have iilll the powers and 
. auchority provided by the lndependen~ Co~nsel Reauthorization Act 
of 19.94. 

l"UR'l'HBR. OJU>lltZD that, in light of the Attomey Gen~al' s 
motion h~r~tofore made for the authorization of the disclosure of 
her application for this ~ansion pursuant to 28 u.s.c. § 592Ce) 
and th• ongoing public interest in this matter, this order and the 
notification upon which it issuea be publicly disclosed. 

Mark J. 

2 
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united states Court or Appeals 
UN:ITED Sft.'l'EB COtJR'r OP UP&UtS rot' the District Of Cofumbi'I Circlllt 

l'Olt. "rD t>?STJUC'r 01" COLmDI:A Cl:l.CUIT.. _ 
tlltU OCT 2 5 1996 

Division for the Purpose of 
Appointing In.d•pendent Cauneels 

Ethic& in Government Act ot 1976, A9 Arl\ended 

In re: Madison GU.aranty sa.vinge 
& ~oan Association 

Division 5o. 94-1 

Before1 

C In re : Beniard Nussbaum) 

o:gpBg 

SeN'l'ELLE, Presid1ng Judge, Bwrroi.GR ~ ~, 
Senior C.:i.rcui t JUdges. 

upon consideration of the notification to the cour~ pur3ua.nt 
to 29 u .. s.c. § 5!'2 (A) (1.) of the initiation of a pralimin~ 

inveetigation and application to the cOY.~t pursuant to 28 u.s.c. 5 
593 (c) Cl) fo:r axpansion of the jurisdietion of an independEmt:. 
QOUil8Cl, it is 

ORDEREJ) i;hat, purl!luant tc 28 t7. s. C. I 593 (c) (1) , the 
1nve=t.igat1ve and p~osecutorial jurisdiction of Independent counsel. 
Kenneth W. St.arr be expcmdad to in~lude tb.e fol1gwing: 

The Independent Co~el shall have jurisdiction a.nd authority 
to investigate to the maximum ext:.ent authorized by the J:ndependent 
Col.ltlsel . Reautho;r;ization Aet: of 19.94 whether Bernard Nussbaum 
committed a violation of 18 U.S.C. S is21 or any other federa1 
criminal iaw, other than a Class B o~ c misdemeanor or infrae~ion, 
:z;-elating to etatements he 'Q\3.de on June.26, 1996, before the united 
States :House of Representatives Committee on Government Reform and 
Oversigh~. 

The Independent Counsel shall have jurisdiction and. authority 
to invescigate related allegations o~ e'Uidence at violation of any 
federal criminal law, other than a Class B er C misdemeanor or 
infraction, by any perscn or ent:i.ty, including any person or entity 
who haa engaged in unlawful conspiracy or who haa aided or abetted 
any federal of fens•, as necesaa.ry to resolve the matter described 
above. 
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The Independent Counsel sha11 have jurisdiction and authority 
to investigate crime~, such ao any violation of 28 o.s.c. 8 1826, 
any obstruction of the due administration ot justice, or any 
material false testimony or &tate11\ent in violation of federal 
criminal law, arising- out of his investigation of the matter 
described above. 

Should it be deemed appropriate, tho tnd.epenclen~ Counsel ahall 
have jurisdiction and authority to •eek indictments and t;o 
prosec-u.te the TrLatter desc:~ibed above. 

The IDdependent counsel shall have all the powers and 
authority provided by the Independent Cc;nmsel Rea~thorization Act 
of l.994. It is 

FUR.TXBlt. 13DBRJm that the Attorney General's request for 
authorization t:o disclcse publicly thia notification and 
application be granted. It is 

FtJRTRBll OIQ)BRBD t.hat, in light ot the Attorney General• s 
raquest for the ~uthorization of the disclosure of her application 
for this expansion pursuant to 28 o.s.c. 5 S92(e) .nd the cm.going 
public interest in thia matter, this order be publicly disclosed. 

2 

--•- _,.,. '""7n~ 

Per Qµ-inm 
For tha COUrt= 

Mark J, Langer, Cl~~k 

Mari.lyn R. Sargant 
chief Deputy Cle•k 
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IN THE UNITED STA TES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

) 
CARA ALEXANDER, et al., ) 

) 
Plaintiffs, ) 

) 
V. ) 

) 
FEDERAL BUREAU OF INVESTIGATION, ) 

et al., ) 
) 

Defendants. ) 

Civil Action No. 
96-2123 (RCL) 

DECLARATION OF GARY G. GRINDLER 

I, Gary G. Grindler, for my declaration pursuant to 28 U.S. C. § 17 46, depose 

and say as follows: 

1. I am the Deputy Assistant Attorney General for the Federal Programs 

Branch, Civil Division, United States Department of Justice. 

2. Attached hereto as Exhibit A is a true and correct copy of a letter from 

myself to John D. Bates, Deputy Independent Counsel, Office of the Independent Coun-

sel, dated October 31, 1996. 

3. Attached hereto as Exhibit B is a true and correct copy of a letter I re-

ceived from Mr. Bates, dated November 4, 1996. 

I swear under penalty of perjury that the foregoing is true and correct. 

Executed on November _J_, 1996. 



.. 

BY HAND-DELIVERY 

John D. Bates, Esq. 
Deputy Independent Counsel 
Office of Independent Counsel 
1001 Pennsylvania Avenue, N.W. 
Suite 490 North 
Washington, D. C. 20004 

November 2, 1996 

Re: Alexander, et al. v. FBI, et al., 
Civil Action No. 96-2123 <D.D.C.) 

Dear John: 

As you are aware, I wrote you on October 31, 1996, to inquire again whether the 
Independent Counsel wishes the Department of Justice ("DOJ") to seek a stay of 
Alexander v. FBI, pending your investigation of the FBI files matter. As I have also 
advised you, in deference to the Independent Counsel's interests DOJ has to date 
ref rained from factual inquiries regarding the civil case, so as not to interfere with or 
impede your investigation. I stressed, however, that absent a stay DOJ must soon begin 
such inquiries so as to prepare our clients' defense to plaintiffs' claims. 

Our clients' responses to the civil complaint are currently due on November 18, 
1996. Even if we obtained a short extension of that deadline, DOJ has concluded that, 
unless we move for a stay, we cannot postpone factual inquiries regarding the civil case 
beyond Tuesday, November 12, without prejudice to our clients' interests in the civil . 
litigation. For that reason, I request that you please advise me whether or not the 
Independent Counsel believes that the civil case should be stayed by no later than Friday, 
November 8. If you are not able to inform us of your position by that time, then DOJ 
must embark upon such factual inquiries into the FBI files matter as are necessary to 
defend our clients against plaintiffs' allegations. 

Exhibit A 



John D. Bates, Esq. 
November 2, 1996 
Page 2 

I thank you again for your cooperation in this matter. If you would like to 
discuss it further, please call either myself (514-7836) or Eva Plaza (514-3309). 

Very truly yours, 

Gary G. Grindler 
Deputy Assistant Attorney General 



Office of the Independent Counsel 

GC!-ry G. Grindler, Esq. 

1001 Pennsylvania Avenue, N. W. 
Silile 490-North 
Washingrofl, D.C. 20004 
(]02) 514-8688 
F°'" (202) 514-8802 

November 4, 1996 

Deputy Assistant Attorney General 
Civil Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530 

Re: Alexander, et al.·v. FBI, et al. 
Civil Action No. 96-2123 (D.D.C.) 

Dear Mr. Grindler: 

You have advised us that before responding to the complaint 
filed in the referenced civil litigation, the Department of 
Justice will need to conduct a factual inquiry into the 
circumstances under which FBI background investigation files of 
employees of the Reagan and Bush administrations were obtained by 
the White House. You have further advised us that civil 
discovery may involve additional inquiries into this matter. 

The subject matter of the civil litigation relates to our 
ongoing criminal investigation, authorized by orders of the 
Special Division of the D.C. Circuit dated June 21, 1996 and 
October 25, 1996. We believe that the inquiry by the Department 
of Justice that you describe, if undertaken at this time, would 
interfere with our investigation. However, we also believe that 
will no longer be the case in the near future. 

Accordingly, we request that the United States seek a stay 
of the civil litigation of sufficient length to allow you to wait 
thirty days from today before initiating your inquiry. We will 
reevaluate our position after this brief delay and advise you at 
that time whether we believe the Department may proceed in the 
civil litigation without interfering with our investigation. 

We will notify you promptly if we should conclude before the 
expiration of the thirty days that the Department may proceed 
without interfering with -our investigation. 

Sincerely, 

t:-o~ 
Deputy Independent Counsel 

E><hibit B 
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IN THE UNITED ST ATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
CARA ALEXANDER, et al., ) 

) 
Plaintiffs, ) 

) 
V. ) 

) 
FEDERAL BUREAU OF INVESTIGATION, ) 

et al., ) 
) 

Def end ants. ) 

~~~~~~~~~~~~~~~~~-> 

ORDER 

Civil Action No. 
96-2123 (RCL) 

This case is before the Court upon the motion of the government defendants (the 

Federal Bureau of Investigation and the Executive Office of the President) for a limited 

stay of all proceedings in this case until February 3, 1997. The Court having considered 

the parties respective submissions in support of and in opposition to the government 

defendants' motion, the relevant facts, and applicable law, 

IT IS HEREBY ORDERED THAT: 

1. The government defendants' motion for a limited stay of proceedings is 
hereby GRANTED. 

2. All proceedings in this case shall be ST A YED until February 3, 1997. 
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3. Leave is hereby GRANTED to seek an extension of this stay as appro­
priate. 

So ORDERED this day of November, 1996. ---

Copies to: 

James J. Gilligan 
U.S. Department of Justice 
P.O. Box 883 
Washington, D.C. 20044 

Randall Turk 
Miller, Cassidy, Larroca 

& Levin 
2555 M Street, N. W. 
Washington, D.C. 20037 

Robert Muse 
Stein, Mitchell & Mezines 
1100 Connecticut A venue, N. W. 
Suite 1100 
Washington, D. C. 20036 

2 

HON. ROYCE C. LAMBERTH' 
UNITED ST ATES DISTRICT JUDGE 

Larry Klayman, Esq. 
General Counsel 
Judicial Watch, Inc. 
501 School Street, S.W. 
Suite 725 
Washington, D.C. 20024 

Robert Mazur 
Wachtel, Lipton, Rosen & Katz 
51 West 52nd Street 
New York, New York 10019 

David E. Kendall 
Williams & Connolly 
725 Twelfth Street, N. W. 
Washington, D.C. 20005 
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., ,, IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

CARA ALEXANDER, il ll· I 

Plaintiffs, 

v. 

FEDERAL BUREAU OF INVESTIGATION, 
il ll• I 

Defendants. 

) 
) 
) 
) 
) 
) 
) Civil Action No. 
) 96-2123 (RCL) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~~~~~~-) 

GOVERNMENT DEFENDANTS' MOTION TO SHORTEN TIME 
AND FOR EXPEDITED CONSIDERATION OF 

MOTION FOR A LIMITED STAY OF PROCEEDING 
AND POINTS AND AUTHORITIES IN SUPPORT THEREOF 

STATEMENT 

On November 7, 1996, the government defendants (Executive 

Office of the President and the FBI) moved for a stay of the 

proceedings in the above-captioned case. The basis of the motion 

is the request of the Independent Counsel investigating the FBI 

files matter that the Department of Justice ("DOJ") not undertake 

any factual inquiry into the subject matter of this litigation at 

this time because to do so would interfere with his investiga-

tion. Because a response to plaintiffs' complaint is due on 

November 18, 1996, the government defendants hereby request that 

the Court shorten plaintiffs' time to respond and expedite its 

consideration of the motion to stay so that the matter may be 

resolved before that date. 1 Alternatively, the government defen-

1 Under Local Rule 108(b), plaintiffs would ordinarily have 
eleven days to respond to the government defendants' motion. We 
are requesting that they file their response, if any, in six days, 
a modest shortening of time considering the simplicity of the stay 



dants request an extension of time to respond to the complaint 

sufficient to allow the Court first to decide defendants' motion 

for a stay. 2 

ARGUMENT 

A district court is afforded substantial discretion to 

control its docket, including the discretion to expedite proceed-

ings. Lonchar v. Tbomas, ___ U.S. ___ , 116 s. Ct. 1293, 1299-

1300 (1996); Landis y, North American Co., 229 U.S. 248, 254 

(1936) . In this case, an expedited scheduling of the government 

defendants' motion to stay is warranted so that the matter can be 

resolved prior to November 18, 1996, the date on which a response 

to plaintiffs' complaint is due. If the government defendants 

are otherwise required to respond to the complaint before the 

Court has ruled on the stay motion, they will face the dilemma of 

being required to respond without any factual inquiry, or compro-

mising the governmental interests that underlie the stay motion. 

The government defendants have filed their motion to stay as 

expeditiously as possible given that the Independent Counsel did 

not request that a stay be sought until November 4, 1996. The 

Department made its first inquiry to the Independent Counsel's 

office on September 25, 1996. On November 4, 1996, the Office of 

the Independent Counsel responded, stating that R[t]he subject 

Ina.tter of th[is] civil litigation relates to [the Independent 

request. 

2 Pursuant to Local Rule 108(m), counsel for the government 
defendants attempted to contact plaintiffs' counsel with regard to 
this motion, but were unable to ascertain their position. 

2 



Counsel's] ongoing criminal investigation," and that an inquiry 

by the Department of Justice into the FBI files matter "would 

interfere with [that] investigation." ~Exhibits A and B to 

the Grindler Declaration, attached to the Government Defendants' 

Motion to Stay. Defendants prepared and filed their motion to 

stay promptly after receiving the Independent Counsel's request. 

Because the government defendants moved for a stay as soon 

as practicable, and because a response to plaintiffs' complaint 

is due on November 18, 19~6, this Court should exercise its 

discretion to expedite the briefing and disposition of defen­

dants' motion for a stay. Alternatively, defendants request an 

extension of time to respond to plaintiffs' complaint sufficient 

to allow this Court to hear and decide their motion to stay. 

3 



•• CONCLUSION 

For the foregoing reasons, the Court should require plain-

tiffs to file any opposition to the stay motion by close of 

business on November 13, 1996 and should expedite its consider-

ation by resolving that motion prior to November 18, 1996. 

Dated: November 7, 1996 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY G. GRINDLER 
Deputy Assistant Attorney General 

DAVIJ. Aim~ I 
L. WEIS 

JAMES J. GILLIGAN 
(Bar Id. No. 422152) 
ELIZABETH J. SHAPIRO 
U.S. Department of Justice 
P.O. Box 883 
Washington, D.C. 20044 
(202) 514-3358 

Counsel for Defendants 
Executive Office of the President 
and Federal Bureau of Investigation 

4 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CARA ALEXANDER, .e..t. al. I 

Plaintiffs, 

v. 

FEDERAL BUREAU OF INVESTIGATION, 
.e..t. li 0 I 

Defendants. 

) 
) 
) 
) 
) 
) 
) Civil Action No. 
) 96-2123 (RCL) 
) 
) 
) 
) 
) 

--------------------------~----------------> 
ORDER 

Before the Court is the Government Defendants' Motion to 

Expedite the briefing and decision of their motion to stay the 

proceedings in the above-captioned case. Having considered the 

parties' submissions, the relevant facts and applicable law, it 

is hereby 

ORDERED that the government defendants' motion is GRANTED; 

and it is further 

ORDERED that: 

1. Plaintiffs' opposition to the government defendants' 

motion to stay is due on November 13, 1996. 

2. The Court will expedite its consideration of the motion 

to stay. 

Date Hon. Royce C. Lamberth 
United States District Judge 
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Copies to: 

James J. Gilligan 
Elizabeth J. Shapiro 
P.O. Box 883 
Washington, D.C. 20044 

Randall Turk 
.Miller, Cassidy, Larroca & Levin 
2555 M Street, N.W. 
Washington, D.C. 20037 

Robert Muse 
Stein, Mitchell & Mezines 
1100 Connecticut Ave., N.W. 
Suite 1100 
Washington, D.C. 20036 

Larry Klayman, Esq. 
General Counsel 
Judicial Watch, Inc. 
501-School Street, S.W. 
Suite 725 
Washington, D.C. 20024 

Robert Mazur 
Wachtel, Lipton, Rosen & Katz 
51 w. 52nd Street 
New York, NY 10019 

David E. Kendall 
Williams & Connolly 
725 12th Street, N.W. 
Washington, D.C. 20005 
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II\: THE l'NITED STATES DISTRICT cdl~CfE.IVED 
FOR THE DISTRICT OF C'OLL .. 48 6 50 f:f '96 

--- ··-- ·-- ,_,, ________ _ 

CARA LESLIE . ..\LE~'lDER. et aL 

Phtintitfs. 

V. 

FEDERAL BUREAU OF INVESTIGATION, 
et aL 

Defendants. 

) 

) 
) 
) 
) 
) 

) 

) 

) 
) 

) 

-· -- -~- ·--·~·~·-·--·~ .. - ... ) 

H. r~,'.':·~ ''. 

U.S. ~: . 
[j I~-;- - . ·. 

CMl Action No. 
96-2123 (RCL) 

P. 02 

PL\mDFJ'S' orrosmcm TU WUKNMEJU' l)t:lfltNJ.!A+~S:..MQUQ.N.F .. ~)S 
snx 

Plaintiffs. through undersigned counsel, hereby file ·their opposition to th~ Mo1ion fd"r a 

Limited Stay of Proceedings of'DP.fencfant~ Federal Bur~.JW ofTnvestigat.ion :md Exe:<:·dive Otlice 

of the President ("government Defendants}. 

L BACKGBQ(JND. 

After waiting :some SC'VCD wecb fro~ the time it was !Cl'Ved to notify 1'9!.tintif."s and tJ.~i.s 

Court of its intentions, the United States Departm'!'Dt of Ju..,."tice ("DOJJ. on ~illf ot"the 

government Defendants in the instant case. now seeks a stl!Y of the proceedings whicl-i would gi·1e 

it one hundred and thirty-seven (137) days to respond to th Complaint. OOJ cJ8.ims that in or~er 

to properly defend the case it will need to make certain inq·Jiri~ into the issues in d\~~te, whic.lt 

could conceivably interfere with the invQti!P'liuo vflnJ1tpd1dept Counsel K~n!l·'rth S~iUI. In "n 

' 
appaTcnt effort to dcJay responding to the Complaint. OOJ hes sugg~cd to the offic·~ of the 
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Independent Counsei chat it 5hould ;iSk for a Sl3.\ uf these proceedings ocnding ~ompkuon 1Jf the 

the Jndependenr C 0unser s office agreed that DOJ ~hould seek a stay of only suffic1eni len~h to 

enable DOJ to wait until December 4. 1996 before b~~innin~ irs inquiries. 1 001 now seeks a 5tay 

of sixty..one ( 61) calendar days beyond December 4. 1996. or a total of sevexuy-seven (77) d:iys 

beyond the date on whi~h Defendants- response ro the Complaint would be d.ue. For lhe reasons 

discussed below, this request is unreasonable, and government Defendams· motion sh(>uld not be 

granred. 

IL ARGUME!"I. 

A. The Circumstanca of This Case Do Not WM.rant a Stay Jl!..ths..C.h:~L 
Frocttc:.tiao. 

The Constirurion does not ordinarily require a stay c:•f civil proceedings p•:mux-1.~ the 

F.ld 1368, 1375 (D.C. Cir. 1980) ("Qo:sser Industries''). A court may decide in its d'.<;i:retiort to 

stay civil proceedings when the interests of justice so requir,~. U.S, y. Kordel. 397 U.S. 1. 12 n. 

27 (1970) CcKordel''). However, absettt substantial prejucfo:e to the rights of the pai"b.;:!5, pm.Hel 

civil and criminal proceedings are unobjectionable. Dresser [ndustries, supra at t 374. Int1ee<l, a 

stay of civil proceedings is the exception. rather than the ruJ e. ImematiooaJJll.lsj.n= M.ru~hio~ Y ... 

Drown.. 857 F Supp. 1384, 1387 (C.D. Cal. 1994) < .. ™-~ Browo'i. 

The types of circumstances which weigh in favor of a decision to stay civil prc•ceedin~r• 

1Tt is obvious rhat Independent Counsels wm nearly atw'ays agree that civil pro·~eedings 
should defer to their investigations. That it was DOJ which contacted the lndepenctent Counsel. 
rather than the other way around. is telling - as it proves that the Independenr CoUI15el did not 
have a strong interest in having this case stayed even umil December _._ I 9<J6 
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include such things ..ls mafo;;iou:s pro:s~~uliv11. tla1: iib:;cm.;c vJ' ~uuusd fo.- dcfor1Ja11r du1 ;11g 

dt":pos.itions_ 3.':',encv bad faith. malicious ~ovemment tactics :ind similar .. ;pecial l!1rcu•imanc~s ·-

D.[esser lndu51ri.e.s . . mpra at 13'75. Aft0=:L.e_con__Inc.-Y.Jlo.it.e~ States. 820 F :d 1198. · :o: (Fed. 

Cir. 1987) ... Other than where there is specific evidence of agency bad faith or mwcitJUS 

government tactics. the strongest case for deferring civil proceedings until after completion of 

criminal proceedings is where a party umjec indic;tmi:ru . is required to defend a civ1i •X 

administrative action involving the same matter" DreSJet.h.dYS~. supra at 1375-76 <cmpha.~is 

supplied). This is because the discovery proces~ in the ¢i\'il proceeding might undenn.ne rhe 

party•s Fifth Amendment privilege against self-incriminatim1 or expose the basis of thE· defense to 

the prosecution in advance of the criminal trial. Id. at 13 76 

None of the above circumstances is present in this case. Malicious prose.~ution a.od 

agency bad filith simply have no relevance~ and defendants are obviously all reprc~ilh: d by 

~e:nced counsel. The most common reason for granting a stay of civil prnct;ic.dint~. the 

proceeding, similarly does not apply iii this case, be<::ause th'! civil and crll:vD~!tl c?.~ lH? not b•;,tb 

being prosecuted by the government. 

In Arden Way Asms:iata.y, Boesky. 660 F.Supp. 1494 (S.D.N.Y. 198-7) ("Bf·~i 

(attached as Exhibit I). the court denied defendant Boesky' s motion to stay the pro"··.-diQgs in a 

private civil suit pending resolution of ongoing criminal proi~ngs agam.st him. Id. In that case, 

Biocsky had agreed in writing with the prosecution that he would maintam the confide,1.ti11Jity of 

rnatters still subject to criminal investigation~ and allegedly ~.ought the stay of ~ivil litigation St..' 

•• 
that his testimony in the civil case would not prejudice the !?Ovemment's criminaJ c~se Id. The 

coun. however. denied Boesky"s motion~ reasoning that his predicament was of his own making, 
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and that anv a~recmcnt he had made with the pro:;ccution in the criminal case mu.st nt•r take 

the instant ~ase. th~ ~ovemment Derendants similarly -·dciiberately ~ouned the imoedimem [they] 

seek(] to l!rect as a shieid •. , ;d. at 1498. as ir was oor s idc::a [O postpone irs inquiries while the 

Independent Counsel's investigation was continuing. Thus. like Mr. Boesky. Defend?!.nts must. 

rcspectfuily. nor be allowed to avail themselves of the fact mat their misconduct has a~so resulted 

in a criminal investigation. cmd thereby pn;vc11t Pl4.i1Hi1Ts" .-i15hts fi-0111 being prompdv vindicah-:d in 

this civil litisation. Stte 1d. at 1497. 

ln facr. the argHment against a stay of civil proceedi11gs is even stronger here than in 

Boesky, because in this case. although the Independent Coll nsel is conducting crinuoal 

investigations of two of the Defendants. no indictments have been retwned.. the crimir!!\l d~SCllVeiy 

rules are not in effect. and no Fifth Amendment privilege is currently threatened. (Of course .. it is 

only the individual Defendants, not the ~ovemment Defend:wts. who ha.vie a Fifth Anh:ndmcmt 

privilege to begin wi~ itlld thi:1 p..ivilegc ~uay only be assened by those individu& Oc;fondan!:. 

themselves.) Thus the justification for seeking a stay of the civil proceedings in tbi1 c!l-.:_11e is 

virtually non-existent. See Dress.cr..lndumics. supra at 137,5. Accord UnitedJitat~v. Privai.C 

Sanitation Industty AsM>ciation. 811 F.Supp. 802. 805 (E.D.N.Y.1992) ("Pre-in.jic&rr.~1nt reqiiests 

for a stay of civil proceedings are generally denied.·;. 

In Kordel. supra, the U.S. Supreme Coun denied a stay of the civil proet.'e(.Hn~' even 

when the government~ prosecuting both the ci-.il and cmninal C4SCS~ because the Court found 

that the government h:td not brought tlifl! dvil action "~olely to obt~in evioence for its (:<imin~I 

,. 
prosecution." Kordel. supra at l l-12. In the instant case. 'Nhere the civil proceeding is br0t.i.ght 

by private litigants rather than by the government. it is even more absurd ro argue rhar there is a 
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danger of abuse by the prosecution (assuming there is c:vemua.lly a -:rirnimtl trial) of ir1formarion 

gained in the civil suit. The ongoing investigation of the Independent Counsel did 001 prevent an 

investigation of the s~1ne subjects by Cnngrf>.ss, ::tnd it should nor preverit thi~ law~uit from going 

forward. 

Furthermore. among the factors which a court should consider in deciding wh.~1.her to 

grant a stay of civil proceedings are ·•the interest of the plai1niffs in proceeding expeditiously with 

[the] litigation or any particular aspect of it. and the potential. prejudice to ph:tiutiiTs ut'a udci'." •• 

E.e.dcral Savings and Loan Ins ..Co. v,~MwinarQ, gg9 F2d S99. 902 (9th Cir 1989\ f.n dus C'lte. 

the interests of justice require that Plaintiff.i;; be granted a prompt hearing ofth~ir chtir11s. as the 

injuries suffered by Plairrtiffs. from the misuse of their confidential FBI files. are contiiluir:ig. In 

this regard. the instant case is distinguishable from such cas~ as United ~. v. .. U . .S .C.W!tl1"Y ... 

626 F.2d 11 (6th Cir. 1980), where a stay was granted of civil torfeiture pr~ags ~..au..~ the 

cowt there found "no :'itI"Of18 publfo inlcu~l lu. p1·u~g c11q>cditiou.sly in the forfoitt•rc a•;tivn." 

Id Ill 17. Rather, this case more resembl~ lBM.Y....Br~ where the court notro tlwt 1'[i]t is 

hard tn !iee why the indirect societal interest in bringing to justice the perpeuafOrs of ·~rirT .. ~s 

should ever take precedence over the direct interest of the victims of crimes to obt~io redress for 

their losses." IBM y Brown, SU/)1'Q at 1391. 

B.. IC Qtfcndaog AR Gnauttal • SfJU of the rroc mljnp. it filwuld ~-.f9.f .fJU:..WiU.. 
tbag the Time S.Oa1hL 

While it is apparent that the rnde.pfl!ndP.Trt Coun~ cinfl~ not have a ~tmng intei .'::(!:in h;tvi11g 

these proceedings sta~ed. at OOI's initiative the Independe1tt ~unsel's office was col!xed irl!o 

agreeing to a brief stay. Out of deference to the lndepende.?lt Counsel's modest requr·r,1. Pla.ir1tiffs 
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are willing to agree to a brief stay of the proceedings. notwithstanding rhe weakness of the 

arguments in favor of such a stay However. there is no ju~tification for a dday of th1: c:dcnt 

sought by the government Defendant~- whi~h would gtvf& them flJlly one. hundred ~nd 1 hjr1y ~.~vN1 

( 137) days from the time of service to respond to the Comrifaint. 

In rhe Memorandum of Points and Authorities acco·npanying the government Defenc.";\ms' 

Motion for Stay, DOJ claims that it began making inquiries on September :s. 1996 a:.; to wh~.':lh~r 

the Independent Counsel's office believed that the DOJ shouid seek a stay of the ci~il 

procccdin~s. However, the ea.rl..iest written contact is appai·cntly a letter of October ~ J, 1996 

s~e Memorandum of Points and Authorities in Support of Goveminent Defend.Mt£' Motion for a 

Limited Stay of Proceedings at 7; Exhibit A to Amended 0-eclaration of Gary G. Grilldler It tln.1s 

appears that OOJ in fact waited some six ( 6) weeks after bfing served before go\ng to the 

Independent Counsel with a formal request. Moreover, DOJ tailed to put Piai»ti.ffs or th~s Co'Jrt 

on notice that it was planning to seek a stay. until Novembc:r S. In the int~i.m, DOJ h!\s 

conccdcdly made inquiries regarding this case, to the extcn1 of examining matters in the pubt;c 

record. Memorandum of Points and Authorities :it 2, 7. The public record \n tb:s c~~-·~ is veJ.y 

highly developed. including as it does the Interim Report of the House ofR.epre~1J;,;jvcs 

Committee on Government Refonn and Overnight. House Comm. on Govoin.ment R·~fonn eJd 

Oversi~ I 04th Cong., Investigation into the White HoWil:= and Department of Jrn-'ti..-:.c on 

Security of FBI Background Investigation Files, Intertrn Report,' H.R- Rep_ No. lo~. 862 ( 1996) 

(Attal;hcd as Exhibit Z). Conacquentfy, DOJ has been able to undertake an ext.en:ti·ve inve::.nit;;,i.ttion 

already. and will not be starting from scratch when it begin.~ its "comprl!hensive inqui1y'' on 

December 4. 

Moreover, OOJ's own letter to the Independent Co1.mse!'s office on Novembt.r ::. 
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originally attached a.s Exhibit A to the Declaration of Gary G. Grindler (but whic:h DOJ now 

da.ims was never sent), provides evidence that the DOJ's ir,quiries and response to th~ Complaint 

will take far less than the additional seventy-seven (77) day:J DOI is now seekfog. In that letl~r. 

DOI noted that its response to the Complaint is due on November 18. 1996, and st:att'd that even 

if it received a short extension of that deadline, without a. stay of the proceedings it w011ld have to 

begin its inquiries by November 12. 1996. The letter goes on to state that ifOOJ did not gei: a 

response from tbe Independent Counsel• s office by NovC'.mber 8, DOJ would beg.in its inqulli.:.;s 

(presumably under the assumption that a response would still be due by the l Stb). TI.e cle'.U' 

implication ohhis letter is that DOI would require ten (I 0) days or two (2) wteks to roake its 

inquiries and respond to the Complaint - not seventy-seven (77) days. 

Furthermore., the government Defendants attempt to reserve the right to move for an e'V·en 

longer stay, should the Independent Counsers investigation not be completed on scht ~tuJe. 

Plaintiffs should not be forced to wait indcnmtcly to have their day in court; they- mu..~ be 

provided with sorne cert3inty ttw their ~ will proceed ei.:peditiously. 

Accordingly, PlaintiftS respectfully request that if th~ government Defendanis are p 1ted 

a stay of the proceedings in this case., that stay should be for no more than two (2) W(A~ks be}ond 

December 4, 1996, or thirty (JO) days beyond the time thet1· Answer to the Complain1 is now due. 

t I 
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Respe·::tfully submitted, 

-~ ~~ o-~") 
Larry KlayDi8n. Esq. 
D.C. HarNo. 334581 
Gener.II Counsel 
JUDICIAL WATCH, INC. 
501 S,:hool St., S.W. 
Suite '725 
W ubiagton, DC 20024 
{202) 546--S 172 

Attomieys fur Plaintiffs 

1' 

P. 09 
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c:RJ IFICAll 0! SEJMCE 

I hereby cc:rtify that on November- 18, 1996, true c:opiC3 of the foregoing. PLAINTil'fo''S 
OPPOSmON TO GOVERNMENT DBfENDANTS' MOTION FOR STAY, were £etVed via 
first class U.S. mail, postap prepaid, on the tbllowing: 

James I. Gilligan, Esq. 
Elizabeth J. Shapiro, Esq. 
U.S. Department of Ju~ce 
P.O. Box883 
Wasbmgton, DC 20044 

RandN1 Turk, Esq. 
Miller, Cassidy, Larroca & Lew:a 
255~ M St., N.W. 
Washington. DC 20037 

llobe,1 Muse, Esq. 
Stein, Mitchell & Merines 
1100 Connecticut Av·c .• N.W., Si.lite 1100 
Washington, DC 20036 

Peter L. Zimroth, Esq. 
Debc:rah Goldbef& Esq. 
Amo;d ct Porter 
399 F'arlc Avenue 

. · New York, NY 1002·z 

David E. Kendall. Esq. 
Marcie R. Ziegler. Esq. 
Wil&.ms & Connolly 
72.S 12th St., N. W. 
Wast1ington, DC 2000s 

~C·. -~-- .. 
Marc Goldstein 
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