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June 27, 1996 

TO: WENDY WHITE 

FROM: TREY SCHROEDER 

SUBJECT: DOCUMENT REQUEST 

I have reviewed my files pursuant to Jane Sherburne's and 
your memoranda of June 24, 1996, and June 25, 1996, and am 
forwarding to you the attached documents. Many of these 
documents may not be responsive, but I wanted to forward anything 
to you that could conceivably be responsive. 

I have not included the memoranda which were attachments to 
the Report of the FBI General Counsel on the Dissemination of FBI 
File Information to the White House of June 14, 1996. In 
addition, I have not included correspondence and other documents 
that are not "memos." 

Please let me know when you are able to review Chris Cerf's 
old files which are located in my safe. 



TO: 

FROM: 

RE: 

THE WHITE HOUSE 

WASHINGTON 

June 25, 1996 

MEMORANDUM 

All Staff of the White House and Office 
of Administration 

Jane c. Sherburne 
Special Counse1£he President 

Wendy s. White 
Associate Couns 1 to the President 

Clarification of House Committee Document Request 
·of June 21, 1996 

(Memorandum to Staff dated June 24, 1996) 

We have received a number of telephone calls concerning the 
scope of the above request. We have redrafted the request, in 
order to clarify what documents we believe are being sought, as 
follows: 

All memos to and/or from Craig Livingstone, Anthony 
Marceca, William Kennedy, Bernard Nussbaum, Vincent 
Foster, Joel Klein, Lloyd cutler, Abner Mikva, John M. 
Quinn, Jane Sherburne, Beth Nolan, Cliff Mauton, 
Christopher Cerf, Trey Schroeder, Ed Hughes, Jonathan 
Denbo, Mari Anderson or Ms. Lisa Wetzel regarding --

1. Procedures for the updating of White House 
passes; 

2. Security clearance procedures and the use of 
FBI background files requested by or on 
behalf of the White House Off ice of Personnel 
Security; or 

3. The operation of the Office of Personnel 
Security. 

The request, as we understand it, does not require 
production of your Personal Data Statement & Questionnaire or 
communications with the Office of Personnel Security about 
individual matters. In addition, you need not produce at this 
time any routine .requests for White House passes or requests for 
security clearances prepared in the ordinary course of business. 
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We understand that this request raises a number of issue~. 
Please do not hesitate to call us for help in resolving them. 
(Jane Sherburne 6-5116 or Wendy White 6-7361) . 

SCHROEDER, ROBERT w. 
WHITE HOUSE OFFICE 

GENERAL COUNSEL 

OE08 128 



TO: 

FROM: 

RE: 

THE WHITE HOUSE 

WASHINGTON 

June 24, 1996 

All Staff of the White House and Office of 
Administration 

Jane Sherburne At{}_ 
Special Counselvt6°"the President 

Wendy S. White 
Associate Counsel to the President 

Document Requests from House Committ~e on Government 
Reform and Oversight dated June 21, 1996. 

We have received the following request for documents from the 
House Committee on Government Reform and Oversight: 

"All memos to and/or from Craig Livingstone, Anthony Marceca, 
William Kennedy, Bernard Nussbaum, Vincent Foster, Joel Klein, 
Lloyd Cutler, Abner Mikva, John M. Quinn, Jane Sherburne, Beth 
Nolan, Cliff Mauton, Christopher Cerf, Trey Schroeder, Ed Hughes, 
Jonathan Denbo, Mari Anderson, or Ms. Lisa Wetzel regarding 
anything having to do with t.he updating of White House passes, 
security clearances, FBI background files or any: operations of the 
Office of Personnel Security." · 

Please search your files for responsive materials. After 
conducting your search, provide the documents to Wendy White in 
Room 136 of the Old Executive Office Building as soon as possible. 
The Committee has asked for a response by the close of business 
today.. While we. will_ advise the Committee that we are unable to 
meet this deadline, we want to respond as quickly as we can. 

Should you have any questions regarding· this request, please 
call Wendy White at 6-7361. 

·SCHRCEDER, ROoERT w. 
wHITE HOUSE OFFICE 

GENERAL COUNSEL 

OEOB 128 
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THE: WHITE: HOUSE: 

WASHINGTON 

June 19, 1996 

BX HAND 

The Honorable Orrin G. Hatch 
Chairman 
committee on the Judiciary 
United States Senate 
Washinqton, o.c. 20510 

Dear Chairman Hatch: 

This letter is in response to your letter of June 13, 
1996 to Leon Panetta. 

As you know, the investigation of the FBI files matter 
has been handled by both the Off ice of the Independent counsel 
and the Federal Bureau of Investigation. The White House has 
been cooperatinq fully with these investigations. As a result, 

· we are not undertaking our own investigation or conducting file 
searches. However, we will provide the information we have 
available that bears on your inquiries. 

1. We have not undertaken to determine the identity 
of all persons with authority to request background files from 
the FBI in December 1993. In December 1993, the Office of 
Personnel security's Director was Craig Livingstone, the 
Executive Assistant was Mary Anderson, and the staff assistant 
was Lisa Wetzl. Also detailed to that Office was Anthony 
Marceca. Mr. Livinqstone reported to Mr. William Kennedy, 
Associate Counsel to the President, who in turn reported to Mr. 
Bernard Nussbaum, Counsel to the President. 

2. We are not aware of any memorandum on White House 
stationery regardinq Billy Dale that was sent on December 20, 
1993. However, the request to the FBI for copies of Mr. Dale's 
previous reports is attached. 

3. With respect to your questions about the request 
for Mr. Dale's file, please see the attached declaration of 
Anthony Marceca. We believe that the person referred to in 
paragraph 4 of Mr. Marceca's declaration is Nancy Gemmell. 

4. Regarding the receipt and maintenance of Mr. 
Dale's file, please see the attached statement of Jane Sherburne. 

1 



s. Regarding your questions about "Project Update," 
in addition to Mr. Marceca, we understand that Lisa Wetzl, 
Executive Assistant to the Director of Personnel Security, also 
worked on the Update Project. 

6. With respect to whether it is routine for the 
White House to request prior FBI reports for all holdover 
employees, we understand from the recently completed FBI Report 
that it is indeed routine to request all prior FBI reports. 

7. To the extent we have information responsive to 
your questions about the requests for and chain of custody of any 
of the mistakenly obtained FBI reports, please see the Sherburne 
statement, the Marceca Declaration and the attached Declaration 
of D. Craig Livingstone. FUrther, we understand that Lisa Wetzl 
is the person who identified Mr. Marceca's mistake. 

a. The memorandum that Ms. Nolan wrote to Walter 
Dellinger at the Department of Justice did not request advice on 
the release of FBI background information. Instead, as part of 
its investigation into the Travel Office matter, the General 
Accounting Off ice had requested the personnel files (which do not 
include FBI reports) of the seven fired individuals. Ms. Nolan 

·was seeking advice as to whether fulfilling that request would be 
appropriate. Copies of relevant documents, which have been 
provided to the House Government oversight and Reform Committee, 
are attached for your information. We are not aware of a written 
reply. 

9. We have no information responsive to your question 
about requests for FBI reports on Members of Congress or their 
staffs. 

10. Enclosed is a statement released by then-White 
House counsel Bernard Nussbaum which governs contacts between the 
White House and the FBI in the event of a potential 
investigation. We will provide other materials that may be 
helpful to you under separate cover as soon as possible. 

In addition to responding to your questions, I believe 
it would also be helpful if I explained to you the measures taken 
by the White House in the wake of the mistaken and inappropriate 
request for FBI background investigation information in late 1993 
and early 1994. 

As indicated above, the White House has requested and 
received background investigation reports from the FBI for many 
years. The information is sought and used to assist the White 
House in making determinations about the suitability of 
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individuals for access to the White House for employment or other 
official purposes. 

Plainly, the requests for background investigation 
information that are the subject of your hearing were wrong. 
Based on representations made to us to date, it appears that the 
requests were the product of innocent err.ors. Obviously, if we 
learn otherwise with respect to White House staff, we will act 
swiftly and decisively. 

After learning of this situation last week, President 
Clinton informed me in the clearest terms that he wanted (1) the 
American people to know the truth about what happened in this 
matter, (2) disciplinary action to be taken, as appropriate, and 
(3) policies and procedures to be initiated that would guarantee 
to the American people that this mistake could not happen again. 

I will address each of these points in turn. 

First, we have made clear that the White House not only 
welcomes but also encourages a complete and vigorous ~ 
investigation into the matter by the appropriate law enforcement 
office. As you know, the Attorney General has directed the FBI 
to conduct a prompt and thorough investigation. I have said 
publicly and I say here again that the White House welcomes that 
investigation, and we will work cooperatively with the FBI to 
facilitate the prompt completion of its investigation. 

Second, the President's directive that any appropriate 
disciplinary action be taken will be implemented based upon the 
facts developed in the upcoming review by the FBI. Earlier this 
week, Craig Livingstone, who headed the personnel security 
off ice, asked to be placed on paid administrative leave, and we 
agreed that that was appropriate. Mr. Livingstone will not 
return to the White House unless and until this matter is 
clarified to the satisfaction of the Chief of Staff. If he does 
return to a position in the Administration, it will be to one 
that is appropriate and not to the White·House Office of 
Personnel Security, which, as described below, has been absorbed 
into the Executive Off ice of the President (EOP) Security Office. 

Third, at the direction of the President, I have instituted 
new policies and procedures to prevent any recurrence of the 
events in question. We are confident that these reforms will 
help restore public confidence in the integrity of the personnel 
security system. These new procedures, which are as rigorous as 
they are unprecedented, include requirements that: 

3 



• control of the White House background investiqation 
process be placed in the hands of a personnel 
specialist who is a career, non-political employee; 

• current, express, written consent of an individual be 
obtained before the White House seeks his or her 
backqround investiqation information from the FBI; 

• the counsel to the President or a specifically 
desiqnated Counsel's Office attorney approve each White 
House request to the FBI for background information; 

• the security or vetting officer who initiates the 
request certify that the request is made for official 
purposes only; and 

• access to backqround investigation information is 
authorized only to those White House employees 
designated in writing by the Chief of Staff and the 
counsel to the President. 

No prior Administration had in place policies and procedures 
designed so effectively to prevent the type of mistake that 
·occurred in this matter. The Report of the FBI General counsel, 
dated June 14, 1996, found that the procedure by which the FBI 
provided background investigation information to the White House 
"has changed remarkably little over the intervening three 
decades" since the Johnson Administration. I am confident that 
our reforms will more effectively safeguard the privacy of the 
individuals whose background files are sought and obtained by_ the 
White House. 

Below, I elaborate on some of the key changes in our 
policies and procedures: 

On June 14, 1996, I initiated a series of reforms focusing 
on the process by which the White House requests background 
investigation information from the FBI. We will now require that 
White House requests to the FBI for background information be 
made only with the express written consent of the individual who 
is the subject of the investigation. The individual's consent 
must be siqned within thirty days of, and must accompany, the 
White House request to the FBI. No information may be obtained 
without the individual's consent except in extraordinary 
circumstances set forth in a letter of justification to the FBI 
from the Counsel to the President concurred in by the Attorney 
General or the Deputy Attorney General. 
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Each request to the FBI must also be approved and siqned by 
the Counsel to the President or a specifically desiqnated 
Counsel's Office attorney whose reqular duties require the review 
of such information. In addition, each request must be siqned by 
the security or vettinq officer who initiates the request, and 
that person must certify that the request is made for official 
purposes only. These new reforms also require identification of 
the specific reason why the information is being requested. 

Today, I also recommended a restructuring of the personnel 
security functions at the White House to further accomplish the 
President's objective of ensuring that the mistake will not 
happen again. I suggested -- and Chief of Staff Leon Panetta and 
the President agreed -- that the administrative personnel 
security functions currently performed by the White House Off ice 
of Personnel Security be incorporated into the EOP Security 
Office. This change will be implemented immediately. 

The EOP Security Off ice currently conducts personnel 
security functions for all EOP off ices except for the White House 
Off ice, the Office of the Vice President, the Off ice of Policy 
Development, the National Security Council, and the Executive 
Residence. The restructuring announced today will bring the 
administrative personnel security functions for those offices 
within the purview of the EOP Security Office so that the EOP 
Security Off ice will have unified authority over all EOP 
personnel security functions. 

The EOP Security Office is currently supervised by Charles 
"Chuck" Easley, a career employee who has served for ten years as 
the EOP Security Officer since joining the off ice in the Reagan 
Administration. Before coming to his current job, Mr. Easley had 
a twenty-year career in the u. s. Army, including eight years as 
the Technical Security Advisor to the Security Officer of the 
Joint Chiefs of Staff. Mr. Easley heads a career staff at the 
EOP Security Office and reports to the Associate Director for 
Human Resources Management of the Off ice of Administration, a 
career personnel specialist. 

The EOP Security Office will perform its work on White House 
personnel in accordance with the procedures announced last Friday 
and described above. In addition, access to the background 
investigation information will be limited to those EOP and White 
House employees so authorized in writing by the Chief of staff 
and the Counsel to the President whose assigned duties require 
the review or processing of such information. 

I believe that the reforms we have now instituted will 
restore the public's confidence in the integrity of the.process 
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by which the White House decides who appropriately may have 
access to the White House complex. 

Sincerely, 

vl- i1? LA. < -
ck Quinn 
unsel to the President 

Enclosures 
cc: Honorable Joseph R. Biden, Jr. (with enclosures) 

6 
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DECLARATION OP' ANTHONY MAllCECA 

I. Anthony Marceca. hereby declare: 

l. I make this Declaration .oaseel on pereuuol. knowledge, of 

my own volition, and-llot because of any inducement, promise or 

threat of any kind. 

2. In mid-August 1993, I was det:a119d -t:r;cm my position a.a 
' 

an investigator with the United States Army Ct'im;nal 

Investigative Division to the ffbite House Office of Persouilel 

Securit:y, where I remained until mid-February l.994. At t:llaL t;ime 

I had. and to this day I have, a_Top Secret security clearance. 

3 . One of my assignments at the Off ice of Personnel 

security was to pick up and continue- the project ot recrea~1ng 

per~oo.nel security files on employees and officials from the 

P!ior Administration who continued· in their positions with the 

Clinton Administration, as~ell as others who continued to have a 

l.ositim.:ite m~ed for access to the White House complex. It was rif'f 

understanding tbat all personnel security files from· the prior 

Administration were.sent to the archives during the transi~1on 

between hdministrations. This project was known as the Updat:e 

Project:. 

4. Just prior to beginnjng my duties with the Office ot 

PerBonncl Security, I was;r briefed by a long-time. employee of the . . 
Office who was retiring. She showed me t.he·procedure to follow 

in performing the Update Project. which consiet:ed of creating a 

new fi1c folder for 11 hold~rn oersonnel and others who continued 

to need access to the White House complex, and ordering a copy 0£ 

each individ~al's "Previous Report" Ci ..... e ...... the individual's prior 

/~ 



background investigation) fron1 the· FBI to bQ pl .11ced in his or her 

file. The employee who was retiring showed me the various lists 

of names for.which personnel security files needed to be 

recreated. I understood tbat these computerized lists came from 

the united States secret Service. 

s. It was my\1tndgretanding that ever/ person 01-: r;hc lists 

froni. which I was working wa.e properly inclwiod nn the lists 

because they had a legitimate need for access to the White House 

complex. I was not told, and I had no reason to believe, that 

some of the persons on the lista no longer should h;ave been 

jn~luded on the Secret Service's White House acces3 list. By 

illustration, I recall seeing several former Bush Administration 

officials, such as , in the White RoueP. complex 

durin~ my detail at the Office of Personnel Security. If I saw 

~~name on the access list, therefore, it would not 

have struck me as odd. 

6. rt was not part of my job to determine who should or 

should not have been on the Secret Service's White Houee access 

lists. I was not asked to make any judgments, e.nd I dicl not make · 

any judgmontA. as .to who should or should not be on those lists. 

7. The procedure I employed for the O'pdate Project was as 

follows. I took a. name from the access lisL, _and determined 

whether the officP. of Personnel security had an existing file on 

the individual. ·rf there was not a file on the individual in the 

Office vault, I would prepare a file folaer a.ud type .::i roquoi:t: on 

a pre-~rintad, xeroxed form, addressed to the "FBI, Liaiso~," 

~-
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asking for a copy of the individual's Previous Report. I also 

typed on the form the reason for the request to the FBI, ~, 

•ACCESS (S) .• I sent the form requescing a Prcviuu~ Rcpore to 

the FBI without ah.owing it to anyone else in the Office of 

Personnel Security. When the Previous Report came into the 

office·, I pulled the file I had cr~aceci" for i:,he individual and 

reviewed the report to detel:lDine the date for the individual's 

next periodic reinvestigation, and to determine whether there was 

any information in the individual's Previous Keport: t:hat coul.d 

raise a question as to the individual's suitability to have 

access to the White S:ouae complex. In particular, I looked for 

inconsistenci~s between the information ootainea oy cne fl'BI in 

~ts background invest~gation and tbQ information voluntarily 

provided by the individual in his or her.application for federal 

e;mJ2~oyme~t i.SF-66). If the information I reviewed did not: appear 

inccn~]~tent, I delivered the file to the investigative assiscant 

in the Off ice to initiate the process for the issuance of a pass 

and for filing in the Office vault. 

a. A& part of my consistent practice for the Opdace 

Project, I did not de1iver the files or FBI Previous Reports to 

the head of the Office of Personnel Security, Craig Livingstone. 

I only delivered files. that r created in the c~ee of the Update 

Project for Mr. Livingstone' a· ·review if I discovered what I 

believed to be inconsistencies in an individual's papexwork. 

9. A.SJ bog~ r r~r.~11. there were only three files that I 

reviewed in the course of the Update P=oje~~ that I delivered for 

.t~. 
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Mr. Living~tooe's review. To the besc of my recolleceion. none 

of these files were of fortner high-ranking Bush or Reagan 

Administration officials, such as 

My rAcollectio~ ia that one 0£ the individuals 

involved. worked for the General Services Administration, one 

-worked for Che telephone company, and one wa~ a grounds keeper. 

10. r was not asked to, and I did not seek to, obtain a 

Previous Report on any person ror any reason other than to create 

a current personnel security file for an indiVidual whom I 

believed wag prorArly included on the ffh.1.te House access list. 

When I obtained copies of Previous Reports, I processed each one 

in accordance with the procedure I describe abOVe, and did noL 

Bingle out any person For specia1 sc:rutiny or treat any person 
. 

differently, because of who he or she may have been. 

l.'-·. 
~ 

I D2<:!LJ\R.E UNDJS:R P~TY CF PERJURY TRAT THE FOREGOING 

IS TRUE AND CORRECT. {28 cr.s.c. § 1746(2)) 

EXECOIEO ON JONB ~, 1996. 

. . 
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STATEMENT 

Jane c. Sherburne 
Special Counsel to the President 

June S, 1996 

+ This Administration, following the practice of past 

administrations, routinely maintains in its files backqround 

investigation information from the FBI on every White House 

employee. 

+ The background investigation files are customarily requested 

by the White House from the FBI through the use of a 

standardized form, under the name of the current White House 

Counsel. 

+ We have some indication that during the December 1993 time 

period White House record keepers were making an effort to 

fill in background information folders that were incomplete. 

We believe Mr. Dale's records may have mistakenly been 

sought as part of this record-keeping effort. 

+ Based on the records now available to us, Mr. Dale's 

background file was delivered to the Security Office of the 

White House on January 6, 1994 and placed in the Security 

Office's vault. Available records show that Mr. Dale's file 

was not signed out of the Security Off ice vault at any time 

between January 6, 1994 and December 1, 1994. on December 



.. • • • ..... t"r 

... 

1, 1994, Mr. Dale's records were removed to the White House 

archives. - ·Accardinq tt>· th·e· ·preliminary. information now 

available to us, Mr. Dale's records remained in the archives 

until May 21, 1996, when they were retrieved for the purpose 

of respondinq to Representative Clinqer's Committee.· 

• We have been contacted by the Off ice of the Independent 

Counsel reqardinq this matter, and we will continue our 

consistent practice of providinq whatever information and 

witnesses are necessary to the Independent Counsel's 

inquiry. (The Independent Counsel has been charqed with 

examining issues related to the Travel Office matter.} 



DECLA.RATrON OP D. CRAl:G LXV'DfGSTONB 

l, 0. craig Livingscone, hereby declare: 

l. I make this Deo~~tion based on personal knowledge. 

2. I was never asked to obtain, I never instructed anyoae 

to obtain. I never sought myself to obtain, and. I never 

disseminated or asked anyone al6e to disseminate any information 

I learned from any FBl: background files on any person·for any 

improper purpose wtiacsoever. 

I DECLARE ONDER PENALTY OP PERJURY THAT THE FOREGOING 

IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF. 

c2a cr.s.c. § 1746(2) > 

EXECUTED ON .JUNE ~~ __ , 1996. 

u-e·~ 
D. CR.AI~~ 
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8/19/93 

To: Walter Dellinger 

From: Beth Nolan 

A~tached is the request we discussed. We would like your 
verbal advice on whether there are any legal constraints on our 
providing any of this material. If it is permissible for us to 
provide any or all of it, do we have an obligation to notify the 
affected employees? 

If you think of other considerations we should be aware of 
with regard to this request, please let us know what they are. 

Thanks. 

ymnm 
CGE 043292 



. . . 

( 5) Personnel and performance records for the seven Travel 
Office personnel who were "fired", including appointment 
doc~ments, resumes or applications, position descriptions, 
performance appraisals for the past three years, records of~­
bonuses or awards, retirement applications (for those ~ 
eligible who have applied), current pay levels, 
notification of termination and letters of resignation, 
records of reinstatement, and authorization of 
administrative l~ave. 

. - ---~-

1 ~1 m1111111m111m 11111111111111111111w1111 
CGE 043293 
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THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR PROSPECTIVE APPOINTEES 

FROM: OFFICE OF COUNSEL TO THE PRESIDENT 

This memorandum confirms in writing your express consent for the 
Federal Bureau of Investigation to investigate your background or 
conduct appropriate file reviews in connection with the 
consideration of your application for employment. 

The FBI investigation will include the collection and use of 
relevant information concerning your personal history, and it is 
necessary that you authorize the disclosure of such information · 
to the FBI. Information may be disseminated outside the FBI when 
necessary to fulfill obligations imposed by law. 

By volunteering information concerning activities protected by 
the First Amendment, it will be assumed that you are expressly 
authorizing the maintenance of this information in the records of 
any Federal agency. 

If you consent to such inquiries, please sign your name below and 
return this original memorandum of consent to this off ice. 

N~me (please print or type) 

Signature Date 



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR PROSPECTIVE WHITE HOUSE COMPLEX ACCESS 

FROM: OFFICE OF THE COUNSEL TO. THE PRESIDENT 

RE: CONSENT TO THE FBI FOR A BACKGROUND INVESTIGATION 

This memorandum confirms in writing your express consent for the 
Federal Bureau of Investigation to investigate your background or 
conduct appropriate file reviews in connection with the 
consideration of your application for access to the Executive 
Office of the President. 

The FBI investigation will include the collection and use of 
relevant information concerning your personal history, and it is 
necessary that you authorize the disclosure of such information 
to the FBI. Information may be disseminated outside the FBI when 
necessary to fulfill obligations imposed by law. · 

By volunteering information concerning activities protected by 
the First Amendment, it will be assumed that you are expressly 
authorizing the maintenance of this information in the records of 
any Federal agency. 

If you consent to such inquiries, please sign your name below and 
return this original memorandum of consent to the Director of the 
Office of Personnel Security, Rom #84, O.E.O.B. 

Date: 

Name: 

Signature: 

:·"~I . · .... 
. . ~.... . . ~-:- ~ ,, 

I 

I 
I 



June 10, 1996 

TO: FBI, LIAISON 

FROM: JOHN M. QUINN 

SUBJECT: FBI INVESTIGATIONS 

SUBJECTS NAME: SS 

DATE OF BIRTH: PLACE OF BIRTH: 

PRESENT ADDRESS: 

WE REQUEST: Copy of Previous Report 

Name Check 

Expanded Name Check 

. - ~·~i . ; ~ .... 
·:.· 

Full Field Investigation: Level I Level II~_-Level III~ 
(2 COPIES, PLEASE) 

Limited Update 

Other 

The person named above is being considered for: 

White House Staff Position 

Presidential Appointment 

Attachments: 

SF 86 

SF 87, Fingerprint Card 

SF 86, Supplement 

.Remarks/Special Instructions: 



... - . ~-

THE WHITE HOUSE 

WASHINGTON 

PBRSOJIAL DATA STATBXBlf'l' QUESTIOIDJAIRB 

FROM: JACK QUINN 
COUNSEL TO THE PRESIDENT 

As part of the clearance procedure for your prospective position, 
please answer all of the following questions (please do not 
respond "not applicable" or "N/A" if your answer is "no" or 
"none"). In responding to the questions, please supply any 
information regarding your spouse or relatives that you deem to 
be relevant. Your responses to this questionnaire, which is not 
subject to public disclosure, are confidential. 

You can type your responses in memorandum form on a separate 
sheet of paper with each answer corresponding to the number of 
the question. You do not need to retype the questions, but 
please siqn and date any attachments. 

Because your appointment cannot be finalized until all necessary 
reviews have been completed, please supply this information 
within 24 hours to Craig Livingstone, Director White House 
Security. (Old Executive Office Building, Room #84, Washington, 
D.c. 20500; fax number: (202) 456-7029). 

If you have any questions or need assistance in responding to 
this questionnaire, please do not hesitate to contact this off ice 
at (202) 456-2345;· Thank you for your cooperation. 

Personal and Family Background 

1. Please list your full name; home address and telephone 
number; office address and telephone number;. date and place of 
birth; citizenship; and social security number. 
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2. Please identify your current marital status; spouse's name, 
citizenship, occupation, and current employer; and the names and 
ages of your children. 

3. Do you have any medical conditions that could interfere with 
your ability to fulfill your duties? Please explain. 

Professional and Educational Background 

4. Please list each high school, college, and qraduate school 
you attended; the dates of you attended; the dates of your 
attendance; and degrees awarded. 

5. Please furnish a copy of your resume and a brief 
biographical statement. 

6. Please chronologically list activities, other than those 
listed on your resume, from which you have derived earned income 
(e.g. self-employment, consulting activities, writing, speaking, 
royalties, and honoraria) since age 21. 

7. Please list each book, article, or publication you have 
authored, individually or with others. 

s. Identify each instance in which you have testified before 
Congress in a non-governmental capacity and specify the subject 
matter of each testimony. 
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9. Please list all corporations, partnerships, trusts, or other 
business entities with which you have ever been affiliated as an 
officer, director, trustee, partner, or holder of a significant 
equity of financial interest (i.e. any ownership interest of more 
than 5%), or whose decisions you had the ability to influence. 

10. Please provide the names of all corporations, firms, 
partnerships, trusts, or other business enterprises, and all non­
profit organizations and other institutions with which you are 
now, or during the past have years have been, affiliated as an 
advisor, attorney, or consultant. It is only necessary to 
provide the names of major clients and any client matter in which 
you and your firm are involved that might present a potential 
conflict of interest with your proposed assignment. Please 
identify the clients by name unless it would breach a 
confidential relationship or duty respecting a privileged matter. 
In addition, please provide the names of any organizations with 
which you were associated which might present a potential 
conflict or the appearance of conflict of interest with your 
prospective appointment. 

11. Please describe any contractual or informal arrangement you 
may have made with any person or any business enterprise in 
regard to future employmen~ or termination payments or financial 
benefits that will be provided to you if you enter government 
employment. 

12. If you are a member of any licensed profession or occupation 
(such as lawyer, doctor,k accountant, insurance, or real estate 
broker, etc.), please specify: the present status of each 
license; and whether any such license has ever been withdrawn, 
suspended, or revoked, and the reason therefor. 
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13. Does your spouse or any family member or business in which 
you, your spouse or any family members have a siqnificant 
interest have any relationship with the federal government 
through contracts, consulting services, grants, loans, or 
guarantees? If yes, please provide details. 

14. If you have performed any work for and/or received any 
payments from any foreign government, business, or individual in 
the past 10 years, please describe the circumstances, and 
identify the source and amount. 

15. Please list any registration as an agent for a foreign 
principal, or any exemption from such registration. 

16. Have you ever registered as a lobbyist or other legislative 
agent to influence federal or state legislation or administrative 
acts? If yes, please supply details. 

Tax and Financial Information 

17. As of the date of this questionnaire, please list all assets 
and liabilities with a fair market value in excess of $5,000 for 
you and your spouse and provide a good faith estimate of value. 
As to liabilities, please list the name and address of the 
creditor, the amount owed to the nearest thousand dollar, a brief 
description of the nature of the obligation, the interest rate 
(if any) and the date on which due. 
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18. Please describe all real estate held in your name or in your 
spouse's name during the last six years, including any real 
estate held in combination with other or on your or your spouse's 
behalf in trust, by a nominee, or through any other title-holding 
entity. 

19. Have you and your spouse filed all federal, state, and local 
income tax returns? 

20. Have you or your spouse ever filed a late income tax return 
without a valid extension? If so, describe the circumstances and 
the resolution of the matter. · 

21. Have you or your spouse ever paid any tax penalties? If so, 
describe the circumstances and the resolution of the matter. 

22. Has a tax lien or other collection procedure ever been 
instituted against you or your spouse by federal, state, or local 
authorities? If so, describe the circumstances and the 
resolution of the matter. 

Public and organizational Activities 

23. Please list current and past political party affiliations. 
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24. Please list each membership you have had with any civic, 
social, charitable, educational, professional, fraternal, 
benevolent, or religious organization, private club, or other 
membership organization (including any tax-exempt organization) 
during the past 10 years. 

25. Have you or your spouse at any time belonged to any 
membership organization, including but not limited to those 
described in the preceding paragraph, that as a matter of policy 
or practice denied or restricted affiliation (as a matter of 
either policy or practice) based on race, sex, ethnic background, 
religious or sexual preference? 

Legal and Administrative Proceedings and Pilings 

26. Please list any lawsuits you have brought as a plaintiff or 
which were brought against you as a defendant or third party. 
Include in this response any contested divorce proceedings or 
other domestic relations matters. 

27. Please list and describe any administrative agency 
proceeding in you have been involved as a party. 

28. Please list and describe any bankruptcy proceeding in which 
you or your spouse have been involved as a debtor. 



7 

29. Have you or your spouse ever been investigated by any 
federal, state, military, or local law enforcement agency, or 
arrested for, charged with, or convicted of violating any 
federal, state, or local law, requlation, or ordinance (excluding 
traffic offenses for which the fine was less than $100)? If so, 
please identify each such instance and supply details, including: 
date; place; law enforcement agency; and court. 

30. Please list any complaint ever made against you or by any 
administrative agency, professional association or organization, 
or federal, state, or local ethics agency, committee, or 
official. 

Miscellaneous 

31. Have you ever had any association with any person, group, or 
business venture that could be used, even unfairly, to impugn or 
attack you character and qualifications for a government 
position? 

32. Do you know of any person or organization that might take 
any steps, overtly or covertly,. fairly or unfairly, to criticize 
your appointment, including any news organization? If so, please 
identify and.explain the basis for the potential criticism. 

33. Please provide any other information, including information 
about other members of your family, that could suggest a conflict 
of interest or be a possible source of embarrassment to you, you 
family, or the President. 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

May 28, 1996 

JOHN H. GIBBONS 
ASSISTANT TO THE PRESIDENT 
FOR SCIENCE AND TECHNOLOGY 

DAVID FEIN ?' 
ASSOCIATE COUNSEL TO THE PRESIDENT 

ROBERT W. SCHROEDER ~ 
SPECIAL ASSISTANT TO THE COUNSEL 
TO THE PRESIDENT 

1996 RECOMMENDATIONS FOR 
NATIONAL MEDAL OF SCIENCE 

In response to your request dated 22 May 1996, this memo serves 
to inform you that the White House Counsel's Office has completed 
its review of the nominees for the 1996 National Medal of Science 
Awards. We have no legal objections to the attached list of 
nominees. 

If the event scheduled to present these awards is more than three 
months from the date of this memo, please inform us so that an 
updated clearance can be arranged. 

Thank you for the opportunity to review this matter. 

(Attachment - List of nominees) 
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MEMORANDUM .FOR: 

PROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

August 30, 1995 

JOBR B. GIBBONS 
ASSISTANT TO TBB PRESIDENT 

FOR SCIENCE ·AND TBCBNOLOGY 

.J 
./ 

CBRIS'l'OPHER emu. ~ 
ASSOCIA~ COUNSEL TO THE PRESIDENT 

1995 fresidential Awards for Bxcellence in 
Science and Mathematics Teaching <Secondary) 

In response to your request dated 14 June 1995, this memo serves 
to inform you that the White House counsel's Office has completed 
its review of the nominees for the 1995 Presidential Awards for 
Excellence. in Science and Mathematics Teaching (Secondary 
School). We have no leqal objections to the attached list of 
nominees. 

If the event scheduled to present these awards is more than three 
months. from the date of this memo, please inform us so that an 
updated clearance can be arranged. 

Thank you for the opportunity to review this matter. 

(Attachment - list of nominees) 
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May 15, 1996 

MEMORANDUM FOR DAVID FEIN AND TREY SCHROEDER 

FROM: MICHAEL YANG, Legal Intern 

SUBJECT: DISABILITY DISCRIMINATION 

, r "'.:·· 

You have asked me to determine whether the ADA applies to 
White House hiring; specifically, what impact it has on 
applicants with mental illnesses or records of illegal drug use. 

Short Answer: Yes, it does. Current illegal drug users are not 
protected. In all other cases, it is difficult to predict the 
impact of the statute because of the complexity of the statute 
and its frequent use of balancing and multi-factor tests. The 
easiest way to avoid liability is to minimize or eliminate the 
impact the mental illness and/or drug use has on the hiring 
decision, except in cases where it is clear that the disability 
renders the individual unqualified. 

FULL ANALYSIS 

I. Does the ADA apply to EOP? 

The ADA does not technically apply to the Executive Off ice 
of the President, but the Rehabilitation Act does. 1 The 
Rehabilitation Act prohibits discrimination by any federal 
executive agency or program which receives federal funds. In its 
application to employment discrimination, however, the Act is 
identical to the ADA. 2 The Executive Office of the President 
qualifies as an executive agency. 3 Thus, any EOP hiring is 
subject to the Rehabilitation Act's ban on discrimination against 
"qualified individual[s] with handicap[s] ." 4 A handicap is any 
physical or mental impairment which substantially limits one or 

1 While the-ADA on its face applies to any employer who 
employs more than 15 employees, the United States government has 
been specifically exempted from this definition. 29 C.F.R. 
1630. 2 (e) (2) (i). 

2 29 U.S.C. 794(a) provides that in the area of 
employment discrimination, the standards to be applied are the 
same as those required by the ADA. 

3 3 C.F.R. 102 et. seq., which I have attached to this 
memo. Specifically, WHO, OVP, OMB, OPD, NSC, OSTP, USTR, CEQ, 
CEA, the Off ice of Administration, the Office of Federal 
Procurement Policy, and any committee, board, commission, or 
similar group established in the EOP. 

4 29 C.F.R. 794; 3 C.F.R. 102.140. 



more major life activities. 5 Thus, in determining whether an 
individual is covered you must consider 1) does he or she have an 
impairment?; 2) does that impairment substantially limit a major 
life activity?' and 3) is that person qualified? 

II. Does drug use qualify as an impairment? 

A. Current drug use: No. The Rehabilitation Act explicitly 
states that an individual "who is currently engaging in the 
illegal use of drugs" does not qualify as an individual with a 
disability. 6 The implementing regulations for EOP, however, 
state that "drug addiction" qualifies as a physical or mental 
impairment for the purposes of the Act. 7 Thus, I believe the 
following statements are true: 

1) An individual who is currently using any illegal 
substance is not covered by the Act. 

2) An individual who is addicted to an illegal substance but 
is not using it is covered. {For example, a heroin addict using 
methadone, a legal substitute, would be potentially covered). 

3) An individual who is addicted to a legal substance is 
covered. 

B. History of drug use: Yes. The Act specifically provides 
that an individual who has successfully completed or is currently 
participating in a rehabilitation program who is not currently 
using the illegal substance is covered. 8 

II. Do mental illnesses qualify as impairments? 

Yes. The definition of a handicap is a "physical or mental 
impairment which substantially limits one or more major life 
activities." 9 Any mental illness qualifies as an impairment, 
with the exception of sexual behavior disorders, compulsive 
gambling, kleptomania, pyromania, or any psychoactive use 

5 29 U.S. 706. NOTE: The definition also includes having 
a record of such an impairment or being regarded as having such 
an impairment. 

6 29 U.S.C. 706 (8) (C) {i). 

7 3 C.F.R. 102.103. It is a general principle of 
administrative law that implementing regulations may not 
contradict their authorizing statutes, but every effort is made 
by the courts to devise interpretations which maintain 
consistency. 

8 

9 

29 U.S.C. 706 (8) (C) (ii). 

29 U.S.C. 706 (8) {A). 



disorders stemming from illegal drug use. 10 

III. Does the impairment substantially limit a major life 
activity? 

The next test is whether the impairment in question is 
serious enough to warrant protection. Although virtually any 
health condition qualifies as an impairment, only those which 
substantially limit a major life activity qualify an individual 
for protection. Major life activities include caring for one's 
self, performing manual tasks, walking, seeing, hearing, 
speaking, breathing, learning, and working. 11 A substantial 
limitation is one which prevents or significantly restricts the 
condition, manner, or duration the individual's ability to 
perform the activity. 12 Thus, any mental illness or (legal) drug 
addiction which meets the requirements of both of these 
definitions qualifies an individual for protection. Likewise, 
any long-term effects of prior illegal drug use which met these 
requirements would qualify an individual for protection. 

IV. Is the individual "qualified"? 

Even if an individual has an impairment which substantially 
limits one of his or her major life activities, he or she is not 
necessarily covered by the Act. The Act only requires that 
employers not discriminate against "qualified" handicapped 
individuals. An individual is qualified if he or she can perform 
the essential functions of the job with or without "reasonable 
accommodation." 13 

What constitutes a "reasonable accommodation" is defined on 
a case-by-case basis. Accommodations to be considered include 
making existing facilities usable and accessible, job 
restructuring, part-time or·modified work schedules, or providing 
devices or materials to help overcome the disability's impact on 
the individual's work. Factors to be considered in determining 
the reasonableness of an accommodation include its nature and 
cost and the size and financial resources of the employer. 

While the federal government is certainly a large employer 
with considerable financial resources, the sensitive and high­
stress nature of many EOP jobs can probably make for a strong 
argument that an individual may not be qualified for a particular 
job. Predicting whether a court will find an individual 
qualified in advance, however, is obviously difficult. 

10 29 U.S.C. 706(8) (E). Sexual behavior disorders include 
transvestism, transsexualism, pedophilia, exhibitionism, 
voyeurism, and gender identity disorders. 

11 

12 

13 

3 C.F.R. 102.103; 29 C.F.R. 1630.2. 

29 C.F.R. 1630.2(j). 

42 u.s.c. 12111(8). 



1102.10t 111111-'llie " lldlnt 

PART 102-ENFORCEllENT OF NONDISCRIMINATION ON THE 
8A8l8 OF HANDICAP II PROGRAMS OR ACTIVITIES 

CONDUCTED BY THE EXECUTIVE OFFICE OF THE PRESIDENT 

a.c. 
102.101 ,...,_. ==== 102.UM-102.109 II r mid) 
102.110 s.u.nlutkra. 
102.111 Natlc& 
1oz.ni-1oz.ue (Jmned) 
102.13CI GeDera1 proldbltkma eplDlt dla:aholotlflon. 
10Z.131-10Z.1S9 (I I rved) 
102.140 BmploJmat. 
10Z.141-10Z.1f8 (11 rwd) 
102.149 Prapam "O'MlfhllltJ: Dbcrlmlmdaa pmhlbl .... 
102.150 Ptaplllll "O'MlfhllltJ: Bxiltbls fw::llllJI& 
102.151 Pnllram ecaNlhlllty: .... mDllnldloD and altcatlcma. 
102.152-102.159 ~· 
102.180 QmmannlceUou 
102.181-102.189 (Raerved) 
102.170 Qmlpllance procedww. 
102.171-102.999 (llelened) 

AldhorllJ: 29 U.S.C. 7M. 

Sama: Tbe pnwlalom of th1a put 102 IPJMIU at 53 FR 25879, July a, 1988. and 55 FR 46037. 
Novmnber 1. 1990, UDleu otherwUe am.cl. 

1102.101 Purpoee. 
The purpose of this regulation is to effectuate section l l 9 of the Rehabili­

tation, C.Omprehensive Servicea, and Developmental Disabilities Amend­
ments of l 978, which amended section 504 of the Rehabilitation Ad of 
l 973 to prohibit discrim.lnation on the basis of handicap in programs or ac­
tivities conducted by Executive apncies or the United States Postal Serv· 
ice. 

1102.102 Appllcatlon. 
Thfs regulation(§§ 102.101-102.170) applies to all programs or activities 

conducted by the agency, except for programs or activities conducted o~l­
side the United States that do not involve individuals with handicaps in 
the United States. 

1102.103 Deflnltlona. 
For purpc>ses of this rugulation, the term- . 
"Agency" means, for purposes of this regulation only, the following enti· 

ties in the Executive Office of the President: the. White House Office, the 
Office of the Vice President, the Office of Management and Budget, the Off 
fice of Policy Development, the National Security C.Ouncll, the Office 0 

Science and Technology Policy, the Office of the.United States Trade Rep· 
resentative, the Council on Environmental Quality, the C.Ouncil of f.co­
nomic Advisers, the Office of Administration, the Office of Federal Pro­
curement Policy. and any committee, board, commission, or similar group 
established in the Executive Office of the President. 

"Agency head" or "head of the agency"; as used in §§ 102.tSO(a)!Jl. 
t02.160(d) and 102.170 (i) and (j), shall be a three-member board whic.h 
will include the Director, Office of Administration, the head of the Ex~u· 
tive Office of the President, agency in which the iss"ue needing resolu~n 
or decision arises and one other agency head selected by the two o er 
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.. Aslfetlld Attomey Genanl" m...., tbe Aafetat A11om8J c..al. Qwtl 
Rfehtl Dlvtlkm, Umted Statel De~ of Ju1t1o1 

flAwdlilly aldl" WI lmVfcBI or .devfcei that ... hie pamll with a.. 
paJred l8DIGI')', manual, or spea.,.:Z lkWI to haw ID equil ~ to 
artidpate In. and tmjoy tUtl of. ~ or adlwfllll caadui:ted 

C1 the qency. For example, awdll•ry lldt u.elW far ptl'IGlll wllh Impaired 
vision bic:lude readen, lralDed mat8dala, audio rec:aidlnp. ad ad..r limi· 
tar seMC81 IDd devfces. AuxfUery ald.t ul9fW Im penou with Im~ 
bearing include telephone handset ampllflen. telephalla CXllllpltlble with 
bearing aids, telecnmmunfcation devfa. Im deaf panom tl'DD'1), Inter· 
preters, notetabrs, written materialt, end other similar .ma. md ct. 
vices. · 

"Complete complaint" m88D8 a written ltatement that eontafn1 the com-
plainant's name and address and describes the agency'• elhp ii dilcrimina­
tory action in sufficient detail to infmm the apncy of the nature and date 
of the alleged violation of section 504. It shall be signed by the comf!,7!n· 
ant or by someone authorized to do so on his or her behalf. c.omp ts 
filed on behalf of classes or third parties shall describe or ldentHy (by 
name, if f. ible) the alleged victims of discrimination. 

"Facill " means all or an portion of build.inp, structures. equipment. 
roads, w , parking lots, ro~ stock or other conveyances, or other real 
or personal property. 

''Historic preservation programs" means programs conducted by the 
agency that have preservation of historic pi:operties 88 a primary.P.!IJ>ose. 

"Historic properties" means those properties that are llsfsd or ellgu>le for 
listing in the National Register of Historic Places or properties designated 
as historic under a statute of the appropriate State or local government 
body. . 

"Individual with handicaps" means any person who bas a physical or 
mental impairment that substantially limits one or more major Ille activi· 
ties, has a record of such an impairment, or ls regarded as having such an 
impairmenL . 

As used in this definition, the phrase: · 
(1) .. Physical or mental im~ent" include&-
(i) Any physiological dlsO?der or condition, cosmetic disfiguramant, or 

anatomical loss affecting· one or more of the following body systems: Neu· 
rological; musculoskeletal; special sense organs: respiratory, Including 
speech organs: cardiovascular. reproductive; digestive: genitourilwy: hemic 
and lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such 88 mental retardation, or· 
ganic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental Impairment" includes, but ls not 
limited to, such diseases and conditions as orthopedic, visual. speech. and 
hearing impairments, cerebral palsy, epilepsy. muscular dystrophy, mul· 
tiple st:lerosis, cancer, heart disease, diabetes, mental retardation, emo­
tional illness, and drua addiction and alcoholism. 

(2) .. Major life actiV1ties" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing. hearing, speaking, breathing, 
learning, and worltjng. 

(3) .. Has a record of such an impairment" means has a history of. or has 
been misclassified as having, a mental or physical impairment that substan· 
tially limits one or more major life activities. 
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(4) .,. l8pl'ded • bnlaa a lmrtrmat" mm .... 
(I) Hu a phJllcal ar ~ ~t that doll not nhllanU.lly limit 

major lite actMtla but II tleated tbe lpllCJ a camtltutln& IUCb a Jimi. 
tatloa: 

(ll) Ha a ph)'llal ar 111811tal bDpabmat that IUbltantlally Umtta major 
lite KllvlU.. anly u a rma1t of tbe attitud• of adl8l'a towuc1 IUCb Impair­
ment: ar 

(W) Hu none of the lmpalnnant8 deflnad in paragraph (1) of this defini­
tion but la treated by tbe·188DCJ U having suCh ID Impairment. 
· .. Qualified indivtclual wfth hanc:ltcapt" meane- · 

(l) With respect to pr-:bnol. elementary, or secondary education aerv­
lces provided &y the agaacy, ID Individual with handicaps who is a mem­
ber of a class of peniom alharwise antitled by statute, regulaUcm. or agency 
policy to recelve education l8rvlc:al from the agency; 

(2) With respect to any other apncy program or activity under which a 
person is required to perform l8rvfces or to achieve a· 1evel of ac:compllsh· 
m8Dt, an individual with handicaps who meets the essential ellglbillty re­
quirements and who can achieve the purpose of the program or activity 
without modiftcations in the t~ or activity that the agency can dem-
onstrate would result in a fun ental alteration in Its nature: 

(3) With respect to any other program or activity, an individual with 
handicaps who meets the essential eligibility requirements for participation 
in, or receipt_ of benefits from, that program or activity: and 

(4) .. Qualified handicapped person" as that term is defined for purposes 
of employment in 29 CFR 1813.702(1), which is made applicable to this reg­
ulation by § 102.140. 

.. Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L. 93-112, 87 Stat. 394 (29 U.S.C. 794)), as amended by the Rehabilitation 
Act Amendments of 1974 (Pub. L 93-518, 88 Stal 1617): the Rehabilita­
tion. Comprehensive Services, and Developmental Disablllties A.mend­
m8Dts of 1978 (Pub. L. 95-802, 92 Stat. 2955); and the Rehabilitation Act 
Amendments of 1988 (Pub. L. 99-508, 100 Stat. 1810). As used in this reg­
ulation, secUon 504 applies only to programs or activities conducted by Ex· 
ecutive agencies and not to federally assisted programs. · 

"Substantial impairment" means a significant loss of the integrity of fin· 
ished materials, design quality, ot special character resulting from a perma­
D8Dt alteration. 

H 102.104-102.108 [Rn 1ned] 

1102.110 Self-evaluation. 
(a) The agency shall, by September 6, 1989, evaluate its cunent policies 

and practices, and the effects thereof, that do not or may not meet the re­
quirements of this regulation and, to the extent modification of any s~ch 
policies and practices is required. the agency shall proceed to make the 
necessary modifications. 

(b) The agency shall provide an opportunity to interested persons, in· 
eluding individuals with handicaps or organizations representing individ­
uals with handicaps, to participate in the self-evaluation process by submit· 

· ting comments (both oral and written). 
(c) The agency shall, for at least three years following completion of the 

self-evaluation, maintain on file and make available for public ins~on: 
(1) A description of areas examined and any problems identified; and 
(2) A description of any modifications made. 
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tttGLttl-tGLtll [R1111Wd) 

t 102.130 ca.n..I prohlbltlona eplnat ca.Mdllltlon. 
(a) No qualified individual with handfcap1 lhall, on the basil of handi­

cap, be excluded from c:rn~on ID. be denied the benefits oL or other-
wise be subjec:ted to tion under any prosram or adfvfty con-
ducted by the agency. . . 

(b)(t) the agency, in providing any aid. benaBt. ar servim, may not. di­
rectly or through contractual, licensing, ar other ~gementa, on tbe basts 
of handicap- · . 

(i) Deny a qualified individual with handicaps the opportunity to partici­
pate in or benefit from the aid, benefit, or service; · 

(ii) Afford a ·qualified individual with handicaps an opportunity to {>&r· 
ticipate in or benefit from the aid, benefit, or service that ts not equal to 
that afforded others: 

(iil) Provide a qualified individual with handicaps with an aid, benefit, 
or service that ts not as effective in affording equal opportunity to obtain 
the same result. to gain the same benefit, or to reach the same level of 
achievement as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to individuals 
with handicaps or to any class of individuals with handicaps than II pro­
vided to others unless such action ts necessary to provide qualified indi­
viduals with handicaps with aid, benefits, or services that are as effective 
as thoie provided to others; 

(v) Deny a qualified individual with handicaps the opportunity to partici­
pate as a member of P.~tfir advisory boards; 

(vi) Otherwise limlt a q ed individual with handicaps in the enjoy-
ment of any right, privilege, advantage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a qualified individual with handicaps the 
opportunity to participate in programs or activities .that are not separate or 
different, despite the existence of permissibly separate or different pro­
grams or activities. 

(3) The agency may not, directly or through contractual or other arrange­
ments, utiliz.e criteria or methods of administration the purpose or effect 
of which would-

(i) Subject qualified individuals with handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or Substantially impair accomplishment of the objectives of a 
pro~ or activity with respect td individuals with handicaps. 

(4) The agency may not, in detemdnlng the site or location of a facility, 
make selections the purpose or effect of which would-

(i) Exclude individuals with handicaps from, deny them the benefits of, 
or otherwise subject them to discrimination under any program or activity 
conducted by the agency; or 
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11102.111~102.111 

(U) Defeat or IUbltantially Impair the aa:amplilbment of the objec:UYU 
of a r~ "' activity wit& IWpec:t to IDdlYidu8ll with badlc:apt. 

(5 TDe aaancy, ID tU •lectfan of~ CODtrldOl'I. may not 1118 
c:rttarla that IUbjed quallaad IDdlWIUall wUh lumdlcapt to cllscrimiDaUon 
OD the baU of hadfcap. J . 

(8) Tbs qe:aq may llOt admtntetar a liamstns or c:ertlflcatian ~ 
ID a manner tbat .. subjecta cr::•flecl IDdivtduala with handlcapa to cllscrUiai­
nation on the bUU of hndLp; nar may the apncy establiali requinmants 
far the programs or activities of Hamsess or c:mt1fied entities that subject 
qualified individuals with handicaps to dlaaimlnatioa on the buts of 
handicap. However, the programs or activities of entities that ue lic:anaed 
or cartifled by the ~ are not. themselves, covered by this ~lion. 

(c) The excluslon of nonhandicapped penons from the benefits of a pr& 
gram limited by Federal statute or Executive order to individuals with 
handicaps or the exclusion of a speclBc class of individuals with handicaps 
from a program limited by Federll statute or Executive order to a different 
class of individuals with handicaps ls not prohibited by this ,.W.tion. 

(d) The agency shall administer programs and activities in tlie most inte­
grated setting appropriate to the needs of qualified individuals with handi-
a~ . 

ff 102.131-102.131 [Reserved] 

f 102.140 Employment. 
No qualified individual with handicaps shall, on the basis of handicap. 

be subject to discrimination in employment under any program or activity . 
a>nducted by the agency.·The definitions, requirements. and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791). as established 
by the Equal Employment Opportunity Commiiurion in 29 CFR Part 1613, 
shall apply to employment in federally conducted programs or activities. 

I 102.141-102.148 [Reser-"9d] 

t 102.141 Program eccesalblllty: Dllcrtmlnatlon prohibited. 
Except as otherwise provided in § 102.150, no qualified individual with 

handicaps shall, because the agency's facilities are inaccessible to or unus­
able by individuals with handicaps, be denied the benefits of, be excluded 
from participation in, or otherwise be subjected to discrimination under 
any program or activity conducted by the agency. 

1102.150 Program eccesalblllty: Exlellng tacllltlea. 
(a) General. The agency shall operate each program or activity so that the 

program or activity, when viewed in its entirety, is readily accessible to 
and usable by individuals with handicaps. This para~J>h does not-

(1) Necess8rily require the agency to make each of its existing facilities 
accessible to and. usable by individuals with handicaps: 

(2) In the case of historic preservation programs. require the agency to 
take any action that would result in a substantial impairment of significant 
historic features of an historic property: or 

(3) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or 
iD undue financial and administrative burdens. In those circumstances 
where agency personnel believe that the proposed action would fundamen­
tally alter the program or activity or would result in undue financial and 
administrative burdens, the agency has the burden of proving that compli-
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CMpelrl tt•t• 
ance with I 102.180(•) would remit ID IUda aJteradaD ar burdau. n. c»­
dlian that compliance would NIU.lt ID IW:h altmdoa • burdeu llllllt be 
made by the epncy head or Im ar her dNlpee after amlfdart111 Ill tpDq 
1'810UICl8 available for 1118 ID the funding ad~ of 11'8 amdiv:ted 
propam ar ldivlty, and mUlt be accompuled a Wlflt8D •'wnnt of 
the NUODI for raddng tbat amclualan. lf ID wauld wait ID IUCh 
an alteration or IUCh b1udem. the qency lhaD tab 111J other actkm that 
would not rault In IUCh an alleratlcm ar IUCh burdem bat wauJd aenrthe­
leai 8DIW'9 that indlvldualt with hand.leapt NC81ve the benellta ad IUY;. 
tees of the pr_osram or activity. . 

(b) MetllQds.:-{1) General. The agency may comply with the reqalremants 
of this section through such means aa redesfp of equipment. rmafpment 
of services to llCC88lible buildinp, ustpment of ald8I to baddaries, 
home visits, delivery of servicet at alternate ICClllible mtes. alteraticm of 
existing fadllties and construction of ll8W faclllti91, w of Kml+le roll· 
ing stock. or any other methods that result In maklna 118 ~acdvl· 
ties readily accessible to and usable by lndlvlduaJi with The 
agency ls not required to make structunl changes ID mdaUng tiea 
where other methods are effective in achieviq compliance wttL tldl tee· 
Uon. The agency, In making alterations to exfstlng bulldfnp, lb.all meet ac· 
cessibility requirements to the extant compelled by the Arch.ltec:tural Bar­
riers Act of 1968, 88 amended (42 U.S.C. 4151~157), and any ieplations 
implementing it. In choosing among available methods for meeting the re­
quirements of this section, the agency shall give priority to those methods 
that offer programs and activities to qualified individuals with handicaps 
in the most integrated setting appropriate. 

(2) Historic preservation programs. In meeting the requirem.ents of 
§ 102.150(a) In historic preservation progr&ms, the agency shall e.:dJ:or­
ity to methods that provide physical access to individuals with ps. 
In cases where a physical alteration to an historic property ls not required 
because of § 102.150(a) (2) or (3), alternative methods of achieving program 
accessibility Include- . . 

(i) Using audio-visual materials and devices to depld those portions of 
an historic property that cannot otherwise be made ac::cBSSible; 

(ii) Assigning persons to guide individuals with handicaps Into or 
through portions of historic properties that cannot otherwise be made ac­
cessible; or 

(ill) Adopting other innovative methods. 
(c) Time period for compliance. The agency shall comply with the obliga­

tions established under this section by November 7, 1988, except that 
where structural changes In facilities are undertaken. such changes shall be 
made by September 6, 1991, but in any event 88 expeditiously Bl possible . 

(d) Transition plan. In the event that structural .changes to facilities will 
be undertaken to achieve program accessibility, the agency shall develop, 
by March 6, 1989, a transition plan setting forth the steps necessary to com­
plete such changes. The agency shall provide an opportunity to Interested 
persons, Including individuals with handicaps or organizations represent· 
ing individuals with handicaps, to participate In the development of the 
transition plan by submitting comments (both oral and written). A copy of 
the transition plan shall be made available for public Inspection. The plan 
shall, at a mfnimum-

(1) Identify physical obstacles in the agency's facilities that limit the ac­
cessibility of its programs or activities to individuals with handicaps: 
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1102.111 

(2) Dac:rlbe in datad the ID9thoda tbll will be Ulld to make the faclJIU• 
KC'ellibJe; . 

(3) Specify the schedule Im tU1J18 the ll8pt necemry to achieve ~li· 
llDC8 with th1I l8dlan ad. ll the time period of the tnmiUOD plmi II 
Iona• than one year, ldentJfJ ape that Will be taken during each 1911 of 
the tnmslUon omtod· ad · 

(4) IDdlcate the omd;i iapcmslble for lmplamantaUan of the plan. 

1102.111 Pl'ogrmn KCllllllllr. ,._ OOllllrUCtlan wl liWdorl8. 
Each buildfn8 or put of a bldld•ns that ii constructsd ar altarecl by, on 

behalf of, or far th8 Wl8 of the apncy lhall be destgned, ccmstructed. or 
altered so as to be readily accaslble to and Ullble by individuals with 
handicaps. The deflnlUcma. 18qUiraments. and standards of the An:hltac· 
tural Banten AD. (42 U.S.C. 4151-4157), u establ1shad in 41 Q"R 101-
19.600 to lOf-19.607, apply to buildings covmed by this section. 

H 102.1a-102.1• [R111rwd) 

1102.180 ComrnunJcdon& 
(a) The agency shall tab appropriate steps to ensure effective commu­

nicaUon with applicants, participants, personnel of other Federal entities, 
and members of the public. 

(1) The agency sh8ll furnish appropriate auxiliary aids where necessary 
to afford an individual with handicaps an equal opportunity to partidpate 
in, and enjoy the benefits of, a program ar activity conducted by the agen· 
cy. 

(I) .ID determining what type of auxiliary aid is necessary, the agency 
lhal1 give primary ccmsideration to the requests of the individual with 
handicaps. 

(ii) Ttie agency need not provide individually prescribed devices, readers 
for ~nal use or study, or other devices of a ~ nature. · 

(2) Where the agency communicates with =licants and beneficiaries by 
telephone, telecommunication devices fm persons (TDD's) or equally 
effective telecommunicaUon systems shall be used to communicate with 
~with im~ heariq. 

(b) The agency shall 8DIUl'8 that intarested persons, including ,persons 
with impaired vision or hearing. can obtain information as to the existence 
and location of aa:essible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible "=ilittes. 'Iba international symbol for aa:es· 
sibility shall be used at each primary entrance of an accessible facility. 

(d) This section does not niquire the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a 
program or activity ar in undue financial and administrative burdens. In 
those circumstances where agency personnel believe that the proposed ac· 
tion would fundamentally alter the program or activity or would result in 
undue financial and administrative burdens, the agency has the burden of 
proving that compliance with § 102.160 would result in such alteration or 
burdens. The decision that compliance would result in such alteration or 
burdens must be made by the agency head or his or her designee after con· 
sidering all agency resources available for use in the funding and operation 
of the conducted program or activity and must be accompanied by a writ· 
ten statement of the reasons for reaching that conclusion. U an action re­
quired to comply with this section woUld result in such an alteration or 
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f 102.170 Compll8nce procedurea. 
(a) Except as provided ln paragraph (b) of this section, this section ap­

plies to all allegations of discrimination on the basis of handicap in pro­
~sand activities conducted by the qency.· 

(b) The agency shall process complahitJ alleging violations of section 504 
with respect to employment according to the procedures established by the 
Equal Employment Opportunity Commission in 29 CFR Part 1613 pursuant 
to section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791). 

(c) The Director, Facilities Management, Office of Administration, Execu· 
tive Office of the President, shall be responsible for coordinating imple­
mentation of this section. Complaints may be sent to the Director at the fol­
lowi.ng address: Room 486, Old Executive Office Building, 17th and Penn­
sylvania Ave. NW., Washington, DC 20500 . 

(d) The agency shall accept and investigate all complete complaints for 
which it has jurisdiction. All complete complaints must be filed within 180 
days or the alleged act of discrimination. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint over which it does not have jur..s­
diction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the aP.propriate Government entity. 

(f) The agency shall notify the AlCliiteC:tura.l and Transportation Barrie!'S 
Compliance Board upon receipt of any complaint alleging that a buildiJ:g 
or facility that is subject to the Architectural Barriers Act of 1968, as 
amended (42 U.S.C. 4151-4157), is not readily accessible to and usable by 
individuals with handicaps. 

(g) Within 180 days of the receipt of a complete complaint for which it 
has jurisdiction, the agency shall notify the complainant of the results of 
the investigation in a letter containing-

(1) Findings of fact and conclusions of law; 
(2) A desai.ption of a remedy for each violation found; and 
(3) A notice of the riRht to appeal . 
(h) Appeals of the findings of fact and conclusions of law or remedies 

must be filed by the complainant within 90 days of receipt from the agency 
or the letter required by § 102.170(g). The agency may extend this time for 
good cause.· 

(i) Timely appeals shall be accepted and processed by the head of the 
agency_. 

(j) The head of the agency shall notify the ~mplainant of the results of 
the appeal within 60 days of the receipt of the request. If the head of the 
agency determines that additional information is needed from the com­
plainant, he or she shall have 60 days from the date of receipt of the addi-
tional information to make his or her determination on the appeal. · 

(k) The time limits cited in paragraphs (g) and (j) of this section may be 
extended with the permission of the Assistant Attorney General. 

(1) The agency may delegate its authority for conducting complaint inves­
tigations to other Federal agencies, except that the authority for making the 
final determination may not be delegated to another agency. 

ff 102.171-102.999. [Reserved] 
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MEMORANDUM TO DAVID FEIN AND TREY SCHROEDER 

FROM: MICHAEL YANG, Legal Intern 

RE: DISABILITY DISCRIMINATION 

The ·attached article appeared in the Washington Post 
yesterday (May 16). It does not affect my previous memo 
concerning the applicability of anti-discrimination laws to the 
EOP. 

As best I can determine without contacting anyone on the 
Hill, this bill would repeal EOP's exemption from punitive 
damages. Under 28 U.S.C. 2674, the Federal government cannot be 
held liable for punitive damages. Rep. Mica's bill only appears 
to strip EOP of this exemption. If the Post article is accurate, 
this bill will not apply to the rest of the executive branch. 

If you would like more information, please let me know. 



-------a::::=-:-----· .. ------'--_._ ____________ --...................... •, ,' 
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IN BRIEF 
Bill Targets White House Job Rules 

House RepuNicans want the White House to be bound by the same 
employment and c:ivil rights laws that businesses are. 

Rep. Jdm L Mica CR·Fla.) introduced a bill Tuesday that would 
ezemptious the White House and Executive Office of the Presi­

bave from such laws as the Americans with Disabilities Act, the 
· amily and Medical Leave Act, the Age Disaimination in Employ-

Act and the Oa:upatiooal Safety and Health Act. . · 
The biD also seeks to assert more congressional control over exec­

utive office ~as by requiring appointment of a chief financial offi-
cer. 

'1'bis Coogre 1 really took an historic step during its first 100 days 
when it made ib .'!If live under laws that had been imposed on the pri­
vate sector,• MU said during a news conference. "Now, we feel, it's 
time to dose the loop by ~ the White House under those same 
laws. I call this. ending the last plantation.• 

Under the bill. White House employees who prove violations of 
equal employment opportunity laws would be eligible for punitive 
damages, just like their private cowtterparts, Mica said. 
. Mica said be proposed the bill partly in response to congressional 
bearings on the politically sensitive firings at the White House travel 
office in May 1993. 

Tboae bearings revealed the White House's financial management 
needs tO be tightened, he said. . . 

The firings caused an uproar as Republican critics acx:used the 
White House " fabricating. charges of incompetence against the em­
ployees ao they could be replaced by President Clinton's allies. 

"'We observed that the White House financial operations lack~ 
both acmmtability and structure," be said. it ~ inconceivable that a 
[chief fimnciaJ officer] would have permitted the unorthodox aCCOUQt· 
in& practices that prevailed in the travel office, and which the White 
Hoose used as justification for firing those longtime employees.• 

Clinton Removes War Zone Order on Vietnam 
• Three decades after it was signed, the executive order declaring 
V.etnam a war zooe was revoked by Clinton this week. 

The action, which Clinton signed Tuesday, takes effect June 30 and 
applies to Vietnam and the "Waters off its coast 

Clintoo's decisioo to cancel the executive order ends ooe more lin· 
gering lint to the war, which ended in 1975. The United States nor­
maliRd diplomatic felatioos with Vaetnam last year. 

The 1965 order, signed by President Lyndon 8. Johmon. made mil­
itary peuamel aenins in Vietnam eligible for tax exempt hostile-fire 
pay. -

•1t was kept lo effect after the war to preserve benefits for POW-
MlA f.lmiliM.• Cl!lirl" wi,;1., u,., .. r., ~u:..:-t -·t-- ------·. ·' - . . • . 

THE W.UHING'l'ON PosT 

THE FEDERAi 

"1'he bottom line is 
that federal 
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administering 
programs passed by 
Congress-not 
campaigning with 
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- Rep. WiDiam F. Clinger Jr. CR·Pa.) 
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MEMORANDUM 

TO: DAVID B. FEIN 
ASSOCIATE COUNSEL TO THE PRESIDENT 

ROBERT W. SCHROEDER, III 
SPECIAL ASSISTANT TO THE COUNSEL TO THE PRESIDENT 

FROM: CRAIG LIVINGSTONE 
DIRECTOR, OFFICE OF PERSONNEL SECURITY 

RE: FOLLOW-UP ON COMPLETED BI'S 

DATE: MAY 13, 1996 

The following list provides the status of the pass holders whose 
background investigations were received in the Office of 
Personnel SecU.rity on April 23 and May 1, 1996: 

BOOKS, Ronald W.~ 
BI status: · 

Jr.· 

Issues: 
Permanent pass 
Permanent pass 

GARZA, Maria c. 

Completed 04/23/96 
None 
requested: 
approved: 

05/02/96 
05/07/96 

BI status: 04/22/96 
Issues: Ve~ified payment in full. DCL/GS recommend 

issuance of permanent pass. Awaiting final 
approval. 

Permanent pass requested: Pending above 

GAY, Bernita 
BI status: PARTIAL completed 04/25/96 
Issues: Meeting 05/14/96 to resolve issues. 
Permanent pass requested: Pending above 

HAYES, Richard L. 
BI status: Completed 04/25/96 
Issues: Tax issues resolved. DCL/GS recommend 

issuance of, permanent pass. Awaiting final 
approval. 

Permanent pass requested: Pending above 

KELLER, Loreen M. 
BI status: Completed 04/25/96 
Issues: Pending memo of understanding from Ms. Keller 
Permanent pass requested: Pending above 



... , 

MARPLE, Pamela J. 
BI status: 
Issues: 

Permanent pass 

McMULLEN, Myron 
BI status: 
Issues: 

Permanent pass 

RUBIN, James s. 

Completed 04/25/96 
Awaiting verification of debt payment. Due no 
later than 05/24/96. 
requested: Pending above 

Completed 04/22/96 
State and Federal tax issues resolved. DCL/GS 
recommend issuance of permanent pass. 
Awaiting final approval. 
requested: Pending above 

BI status: PARTIAL completed 04/24/96 
Issues: None 
Permanent pass requested: Pending completion of BI 

WHITE, Wendy s. 
BI status: 
Issues: 
Permanent pass 
Permanent pass 

WHITE, William H. 
BI status: 
Issues: 
Permanent pass 
Permanent pass 

Completed 04/19/96 
None 
requested: 
approved: 

04/24/96 
04/26/96 

Completed 04/15/96 
None 
requested: 
approved: 

04/24/96 
04/25/96 
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THE WHITE HOUSE 

WASHINGTON 
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May 6, 1996 

MEMORANDUM FOR ARNOLD COLE 
ASAIC WHO USSS 

FROM: 

RE: 

CRAIG LIVINGSTONE, DIRECTOR& 
WH PERSONNEL SECURITY 

(b )(6), (b )(7)c 

Please place the following individual on Administrative Exclusion 
as of today: 

(b)(6), (b)(7)c 

Thank you for your assistance with this matter. 

\~-
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THE WHITE HOUSE 

WASHINGTON 

MEMOKANDUM 

TO: Jack Quinn 

FROM: Ann Stock-\\ S. 
DATE: April 25, 1996 

I spoke to a White House Volunteer Event this morning and was handed the enclosed 
letter rrom Russell Sveda. 

I haven't a clue about this situation but thought you should see it and handle it 
appropriately. 

Thanks, Jack. 
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