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NON-JUDICIAL PAS VETTING PROCEDURES 

RED FILE 

I will assign a candidate to you. There should be a red file with the candidate's name on it in the filing 
cabinet in Room 530. (PAS candidates have red files; PA candidates have blue files). 1 The candidate's file 
should have: 

• a completed White House (PDS) questionnaire. 

• a copy of the completed SF-86, the form that the FBI uses to conduct its investigation (however, the 
file will not have an SF-86 if the person is a candidate for a State Department post; State conducts its 
own investigation and uses it own fonns). 

• an IRS tax check (the tax check might not be in the file when you fust get it; however, if you do not 
have it within several days, contact Debbie Ho to make sure that she knows that we have not gotten the 

C 
, tax chec~ yet). ~ · 'J-

'-\.Jl..Q__ c-{ .J.k..k '-''--(' \.IA-.~"-'< re"-._>.-) ~_,.....___ J A"--~ \ o._,'-k__,"-

Before beginning the yet, spend at least 15 minutes reviewing these forms in order to begin to get a handle 
~person's biography and possible. initial areas of concern. Also, this is the time that you should 
carefully look at the candidate's answer to questions #7 (writings) and #8 (testimony) on the White House 
PDS form. You are not required to read every one of the candidate's writings, but you should obtain any 
articles that may be controversial. Some titles will clearly raise a red flag. They should be obtain~ 
read. Also, press the candidate about the ~_1hject matter ofeach separate uTtjpg (and testimony) listed and 
you should_~y such writing or testimony thaL!ni!)'..k_at allf_ol!.._troversial. Also, we don't 
ask candidate in the PDS to give us speeches (ask candidat:~.Jo get you a list of all speeches and do the 
same thing for speeches as you did for articles.:) When in doubt, get th: text! If these documents are not 
easily accessible to you (for example, on Nexis er :i:1 the 01'.:0B library). have the candidate fax or FedE;­
them to you (remember - ttme 1s of the essence; so do not have the candidate send anything via regular 
mail). 

Also, while you are talking to the candidate, see if the candidate has_5'ver filled out forms for a PA or PAS_ 
, position in the past (even if not nominated). If candidate has during the Clinton Administration, we should 
have ~n old red or ~Jue fil~ ?n candi?ate .. Immediately call_ Will Winkler and get !11e old file. It will make_ '1.,,,. 
yourhfeLOTSeas1er. t'.,h.._ecK. \))c4:(.. '3.::cl:'..D ~,- ...:\d.. Ve\-£, A--o1'- /l;l-Lfc. b~/--<- ..r.......- -(j'J' 
~ ~~. ' \ J 

LEXIS/NEXIS 

The first thing that you need to do is fo_ fi d out all possible names that the ers()~ m~ during 
his/her life so that you can do a comprehensive Lexis exis of the person. The candidate should have 
listed all current and fonner names on his/her SF-86. However, you will not have an SF-86 for State 
Depamnent candidates. In either case, you should CALL UP THE CANDIDATE NOW to ask him/her if 
s/he ever went by anv other names or nicknames (this is also the time to talk to the candidate about 

,.....--. -
writings, testimony and speeches). Be e~ly aware of former surnames {such as maiden names or 
name changes due to divorce). :~ ,=-

1 Sometimes I will also ask you to do a vet on PA (blue file) candidates. Before starting such a vet, 
however, please talk to me about the vet parameters of the specific vet that you are doing. 
2 Various committees have different questions about how long back one needs to go in providing speeches. 
You may track that timeframe (Foreign Relations two years; Agriculture, Anned Service, Government 
Affairs - 5 years; Intelligence - ten years; Banking, Housing, Urban Affairs - since birth) in conducting 
your search. 



In conducting your Lexis/Nexis search, you are looking for several things: 

I) Anything that suggests that the person does not possess the professional qualifications for the job. 

2) Anything that suggests that the person is not morally fit to hold the job (because of past or present 
actions). 

3) Anything that suggests that the person would have a conflict s~ing in the job or that would 
create an untoward appearance for the person to hold the job. 

4) Anything that detailtissues with which any Republican or Democratic politicians would have 
concerns (and therefore potentially attempt to stymie the candidate's appointment) and~ 
criticisms directed bv candidate. 

5) Anything that could be (even umeasonably) used to embarrass the candidate 9r Administration. 

6) Any biographical information that should have been but was not put in the candidate's forms. ·--
When conducting your search, remember that if you miss it, we all miss it. So be vigilant and err on the 
side of inclusion. You will conduct the following searches: 

• A Nexis/News/:\ 11~ on the candidate, using all possible combinations of the person's name. (Until 
you have done at least 5 vets, please <:_onsult Yi.itb an experienced 11ett:euegarding the exact ter:mo; Qf 
the search). If there are too many articles, you can limit the search by doing a "AND NOT" search. 
For example, if you are looking for John Smith, the ba:iker, but there is also a famous John Smith who 
was the founder of Jamestown, you can do "John /2 Smith but not Jamestown." However, you can 
only do this ifthe limiting word ("Jamestown") is very unlikely to be linked in news articles to our 
John Smith. If you cannot get the search down to a manageable number doing this, then CONSULT 
ME. Do not conduct a limiting "scandal search" (such as John 12 Smith 15 murder) or an "AND" 
search (John 12 Smith and banker) without my previous permission. 

• Nexis/News/Allabs and Nexis/People/Allbio. For these searches, you can be more aggressive in 
limiting your search, BUT still use good judgment. · 

• Lexis/Mega/Mega and Lexis/Lawrev searches. Use the same search rules as doing News/Allnws. 

When doing these searches, if you have any questions about relevance, please contact me. I may be 
able to help you more quickly ascertain the relevant issues. 

PUBLIC RECORDS DOCUMENT 

Now, write up all pertinent information that you obtained through LEXIS/NEXIS and the candidate's 
controversial writings, speeches and testimony. The document should be labeled "PERSONNEL 
INFORMATION -TREAT ACCORDINGLY." 

in r/~· 
1be first paragraph of the documentJ,h~ld fully detail the searches~ search terms used 
for each search, and the number of documents that each search produced. It should also confinn that you 
contacted the candidate about all possible names. 

The document should then fully outline all pertinent information. Please provide the sources for all 
information provided in the document. The document should contain ONLY public record material. 



INTERVIEW QUESTIONNAIRE 
]~ ~ 

The candidate should then be interviewed. The interview usually takes about 45 minutes to an hour and 
can be conducted in person (you can borrow my office) or via phone (but not by cell phone). There is a 
"question form" that will help you in the interview. However, be flexible and feel free to ask follow-up 
questions that you believe are relevant. Finding out possible issues is an art, not a science. 

E.1...~~-1 4-c---- ~<l cs ~~-4-,oS_ · ,\-y __ )o5cz._"'- i:c.- ~'T<-1:"""...--"" ~~ct:~it: 
fi.t the begi1U1ing of tfte intervi~eJl~p9int. out tQ the candidate that ~~_Qo not give lega_I~dvice to the ~ ~~ 
~e_. Any adv.ice gi~'er{ or requests made are -part of a vetting - not legal - proce~~~ Therefor;,the- . ~c... ~ ..... 
candidate should NOT treat our conversations as legal advice. Furthermore, if the candidate is working for 
a government agency, s/he should not get legal advice from other government workers (unless, of course, 
cleared by her ethics office). If the candidate wants legal advice, s/he should hire a private professional. 

All of the questions should be asked, but below please find some suggestions regarding certain key 
questions (the question number is followed by the suggestions): 

I) To get the candidate to begin talking, also ask when was the last time that the candidate was an 
in_~tient or ?ll!P~ at a hospital and the r~ for the visit You can then ask when was the 
time before that visit, and the time before that one, etc ... Also ask when was the candidate's last 

• £b.ysical and what if any con~ms the doctor expressed to the candidate. Ask if the candidate has 
been on any medication at any time in the past two years. What? - --- ---
Note that tlze first question is the time to set the tone that the candidate must take your questions 
seriously and that you will ask follow-up questions to ensure full disclosure. 

3) Any treatment or counsel mg by a psychologist, psychiatrist or similar professional? (the question 
should really read "Have you ever had .... "). 

If the answer is yes, the candidate may short-circuit questions by stating that "it was just family or_ 
marital c01mseling." Fine, but we still need details. Among other things, we are interested in 

----'""hether there have ever been any issues or accusations (even if unfounded) regarding emotional, 
physical or drug (including alcohol) abuse by the candidate, or any mental or emotional issues (we 
are trying to get at anything that could affect current performance o""i create an opportunity""°'fOr 
blackmail). In short, be sensitive, but get the details, including the tirneframe and frequency of 
the counseling. Even if the candidate answers thats/he has had no counseling, please still ask 
whether the candidate has ever been prescribed or ta.ken any wedjcatjon for a mental or emotional 
issue, condition, or illness. ~~..sis.- 0-....,~ ~\k \S'.S'~ 7: 

4b) Any DWI/DUI or similar traffic charges involving alcohol or drugs? (Again, the question 
should be read "Have you ever been the subject of ... ") Please also ask if the candidate has ever 
been given a Breathalyzer test or ever been made to "walk the line" or been administered any 
other sobriety tests. 
-~ 

Sa) Since age 18, have you used any illegal substances, including marijuana? Although we only focus 
on "since age 18," ask about drug use all the way back to birth just in case the person is not being 
fully frank about what happened before as opposed to after the 1 S'h birthday. If the person has 
ever used any illegal drugs, we then need a full breakdown for each type of drug including the 
number of times used and a precise timeframe of use. For EACH TIME, you should ask the 
candidate hows/he obtained the drug (did candidate give money for it, etc ... ). You should also 
ask whether the candidate has ever used any legal drug in an illegal way (such as sniffing glue, 
using prescriptions in an unauthori_zed ma1U1er, etc ... ). 



6b) Misdemeanors (including reckless driving, etc.) Break this down into two questions. (I) "have you 
ever been charged with any misdemeanors?" (2) "have you ever been charged with reckless 
driving or a similar offense." Has the candidate ever been given any speeding tickets over $100? 

You should also ask at this time whether the candidate has ever had to go to driving school or had 
restrictions place on his/her license or had license suspended at any point. If so, get details why. 

6c) Have you ever been arrested at all (including juvenile offenses)? 

Also ask if the person has ever been placed in handcuffs or been in a police car or been 
interviewed by the police (either in or out of a police station) or been in a police lineup. 

8) Ask it in the following way: "To the best of your knowledge, are you (in either your official or 
personal capacity) currently the subject of any administrative (including, but not limited to, l.G.) 
criminal, or civil investigation?" (Also look at the supplement to the SF-86 regarding candidate's 
responses to similar questions) 

9) 

lOa) 

Also ask whether s/he has ever been the subject of any such investigation. 

(
.Also ask ifs/he has ever been interviewed by (or otherwise been asked to supply any information 
at all to) federal (for example, the FBI or an IG), state or local investigators or law enforcement 

I 

/ reg~y ethics, administrative, civil, criminal or congressional investigation even if such 
)i.nv_:~t~_ation was not about any of the candidate's own actions and even if candidate was not 
· either a target or subject of the investigation. (press the candidate hard on this one and get 

'-- details). 

Have you ever been investigated reganlir.g, or cited for, a security violation? Get specifics about 
,.fach time. Get dates and story behind each instance. Also, was any information compromised on 
any of these occasions? Was there any reprimand? Was any action taken against candidate? Ifno, 
how did candidate know that there was a security violation? Also ask if the candidate has ever 
been denied a security clearance or access to classified information for any reason. 3 

Break this question down. First ask whether s/he has been a defendant in his personal capacity. 
Then ask him ifhe has been a defendant in his professional capacity. Then ask him ifhe has ever 
been a plaintiff in any suit. If so, were there any cross-claims or counterclaims? 

Get full details about each case, including the terms of settlement {if any) and whether the 
& 

candidate was deposed or was a witness. Candidates are usually very hazy about cases when you 
first ask them. Stress to them that you need details. If you need to, suggest that you have a 
conference call with the candidate and his/her attorney to flesh out the details. Another 
alternative is that you can tell the candidate thats/he needs to consult his/her attorney and submit a 
letter to you laying out the circumstances of the case and the details of the resolution. Also ask 
whether there was any media attention regarding any of the cases. If so, get candidate to supply 
you with all articles that do not come up on Nexis._ 1 7 
0 t c"- ~ '-\9- ('..Vlrv-d F'-0 .,--.--.o-J.L ~e-"'cr'L"""' ....,... __ i ~ ~'-"- fR'"-.r . 
Next, a~ candidate ifhe has ever been deposed or been a witness in any case (even in cases in 
which the candidate was not a party). Get details. Also, this is the time that you should ask 
candidate about any cases that came up in your LEXIS search. 

\:,,V ~~ \.U'll./) ~ J~C' ~~ 1 c:r-.r-- "<; 

3 If the candidate is going before the Senate Intelligence Committee, but ONLY if the candidate is going in 
front of said committee, ask if the candidate has ever submitted to a polygraph and whether the candidate 
has ever refused to submit to a polygraph. Explain that we are asking this only because the committee asks 
it. /.\.Sf.- f't\.,~11'-w·,\\ o:\:J~.Jr wkh (.:.~,....., 



--------

13. Break this down into two questions: (I) Have you ever been disciplined regarding a breach of 
ethics or unprofessional conduct; (2) Have you ever been the subject of a complaint regarding a 
breach of ethics or. unprofessional conduct? 

Also ask if candidate has ever been the subject of a~ rule 11 motion (or 
analogous state motions), pr...sanction motion Ask if anybody has ever formally or informally 
complained in writing to anybody about candidate in any context. How about orally? 

Candidates almost always suggest that they have no tax issues and pay taxes when due. The questions on 
the form should be asked but do not get fleshed-out information. Therefore, many follow-up questions are 
usually needed. 4 Lc.t- ~'"""' \('.....~~- ....v-e.... c.}...en (-\- 'J •v e I e.<3 ~ c~v/ CQ__ 

.. 14. What you really want to know is whether on either federal OR state OR local taxes the candidate 
(a) has ever paid any money for a previous tax year after April 15'\ {b) ever~ beyond April 
I 5th, and if so did candidate always file within the extended period, and ( c) did candidate ever ..£!!Y 
any penalties. Possible problems: 
--...:__.:-----

many people withhold throughout the year and have paid all their taxes by April 15th, but they 
don't bother to file their tax return until after April 15th. If they get an extension and file within 
the extended period, this is o.k. However, if they don't get an extension or don't file within the 
extended period, this is not good (even though candidate says - "but I paid on time"). Look for 
patterns to see if this happens often and ask for details about why they did not file promptly. 

Some people get a legitimate extension beyond April 15th and file within the extended period and 
owe money when they file. If this is a pattern, this is not good - because even if candidates get a 
valid extension post-April 15th, they are still supposed to pay estimated taxes quarterly (and 
estimated total by April 15th>. If candidate has whole lot of money due each year post April 15'\ 
there is often a story behind it (such as financial instability or irresponsibility). For example, 
some people just don't deduct taxes during the year because of a financial crunch. Note that 
people have an obligation to pay quarterly (the IRS is not a lending institution!). So anything paid 
after April 15 is an issue (and even if paid by April 15, you should look to see if any penalties were 
assessed because didn 'r pay quarterly). Of course, if the candidate files for an extension and pays 
after April 15 but within the extended period, AND has a legitimate reason whys/he 
underestimated taxes (such as a law firm's totally unexpected settlement that was not fully 
realized until all forms were received, etc ... ) on April 15th, then this is not a huge vetting deal (so 
long as it is not for a huge amount or is not a pattern - at some point, the unexpected turns into the 
expected). Ho\vever, watch for patterns and get details. 

If candidate both owes money post April 15th and does not file within extended date, this is big 
problem! 

Furthermore, you want to know whether the IRS or state or local taxing authority has ever sent a notice 
(even one of those seemingly informal computer generated notices) to the candidate suggesting that the 
candidate owed additional money for taxes. 

On any occasion in which there is ANYTHING unusual, you need to get full details, including how much 
of the additional money owed is penalty and how much is interest. If the candidate is unclear about details 

4 Make sure that you inform the candidate that we are not giving legal advice or a legal ruling about the 
candidate's taxes. We are not the IRS and are not speaking on behalf of the IRS. It is possible that the IRS 
may legitimately suggest that there are tax issues that we did not identify. The mere fact that we are not 
reviewing the candidate's taxes does not absolve the candidate from future scrutiny by the IRS on these 
same issues. It is the candidate's responsibility, and the candidate's alone, to ensure that the candidate has 
complied, is complying and will comply with all laws. 



(which is usually the case), tell the candidate thats/he should sit down with an accountant and have the 
accountant produce a letter to the candidate given all pertinent details of all issues. The candidate will 
sometimes say that st11e has only used an accountant for the past X number of years. This may be so, but 
an accountant may be able to help the candidate reconstruct old tax fonns. 

When I have any concerns about possible bad tax patterns, I tell candidates that they have to get 
me a letter outlining every tax year for the past ten years, giving details about any payments after 
April 15'h (including break~own of principal, penalty, and interest) and whether candidate ever 
filed after April 15 or outside of an extension period or ever paid any penalties. The candidate 
can do this him&erself without the aid of an accountant if the candidate is capable, but it is often 
easier to get an accountant involved in the process. If you have any concerns about how 
forthcoming the candidate is or the candidate's tax picture, do not hesitate to make the candidate 
do a ten-year tax reconstruction. (please note that we are interested in tax problems for anything 
beyond the past ten years as well, and you should feel free to have the accountant outline those 
problems as well. However, if you just have a concern that something may be wrong with taxes, 
a ten-year "check up" will usually give you an idea regarding candidate's respect of tax laws.) 
The accountant's letter should be addressed to the candidate. 

Finally, you should have a copy of the IRS tax check by this point. However, do not simply rely 
on the tax check because the tax check gives you very limited information. The tax check only 
goes back three years and only deals with issues when the candidate did not pay within 45 days of 
IRS notice and demand. DO NOT ASSUME THAT A CLEAN TAX CHECK MEANS THAT 

~E CANDIDATE HAS NO TAX ISSUES (be "'.igi~af1t). __ _ 

15b) Also find out how much debt the candidate has on all of his credit cards combined. 

15c) Also fmd out if the candidate (or spouse, during marriage) has ever defaulted on a loan or bill, has 
ever been 90 days late with a loan or bill, has ever been 60 days late in paying a loan or bill, has 
ever been referred to a credit agency (even if incorrectly). Ask the same questions about any 
companies in \vhich candidate has been an officer or board member. 

I Se) Also fmd out if there have ever been any bankruptcies in current or former spouse's personal or 
professional background. 

21) Also ask if the candidate or the candidate's spouse has lobbied, either formally or informally -
directly or indirectly, at any time over the past ten years on any issue. During the past ten years, 
has candidate or candidate's firm or business ever been charged with noncompliance with 
applicable laws or regulations regarding lobbying disclosure? 

22) Ask if spouse is employed, and what st1le does (for conflict purposes). For divorces, you also 
want to find out the official grounds for the divorce (cruel and abusive?) and the real reasons for 
the divorce. You also want to find out if there were depositions or testimony in the matter and 
whether ex-spouse raised any negative accusations against you, such as ~phys1ical or 

~, emotional abuse or drug use or excessive drinking. Did/does candidate have to paya-1m-ciriY,-Has 
- ex-spouse ever complained, formally or informally, that candidate was late with payments or not 

.· <"" ~rP paying proper amount? If there were children in the relationship, you want to FULLY inquire into 
,-· '(l-~ if support issues. Did the support issues need to be litigated or was agreement reached pre-litigation. 

O-'/': ~ ~·-:: Have you or spouse ever tried to alter the initial arrangement? What is the arrangement? Has 
"\Q; ,/;../; -~ spouse or guardiap ad !item ever accused you of reneging or being delayed on support \?' ft<v.j~ t?(5C? I, 
J'-' , r.7 ·~ obligations? Wrw Ci.>..-<-- .e,,..>Si~~ .. fo..-J~'""s-l ~""'?. VJ-<2.•€.- ':)~~.:.sec.· 

23a) HHH: Be vigilant about this question. Often the candidate will just say "No" because the 
candidate interpreted the question as just being limited to people that the candidate considered to 
be employees. NO! This question is about both employees and people that the candidate claims 



are independent contractors. Furthermore, this question refers to all current AND all past persons. 
We want to know about anybody who has come into the candidate's property to do anything. You 
want to stress to the candidate that this question includes, among others, part time house-cleaners 
and babysitters and lawnmowers that the candidate does not consider to be employees (although 
we are not really interested in one day construction visits). The drill on this issue is seemingly 
complex but workable. 5 

• If the candidate paid from the beginning all federal and state taxes on the person (treating the person as . 
an employee), and the candidate has a current 19 (get copy), and the worker has been legal the entire 
time while in the employment of candidate, then there is no VETIING issue. 

• If the candidate paid all taxes from the beginning but does not have an 19 form for the employee then: 

• ( l) if the person is a current employee -Qf has been an employee at some point in the past year -
the candidate should get an 19 for the person (check to see that the 19 covers entire time of · -
employ). 

• (2) if the person has not worked for the candidate in the past year, fully question the candidate 
about whether the candidate knows whether the person was legal and how the candidate knows 
what he knO\vs. If you have any concerns about possible legality issues, you can ask the candidate 
to track the former employee down to get indicia of legality, such as filling out an 1-9 form or 
getting a copy of the person's green card or birth certificate (candidate will always balk at this, but 
push back and see if there is any possibility that candidate can find the person - and if the 
candidate can't find person, why not?). Also, for past employees, the candidate should definitely 
be able to at least get the worker's SS# off of the candidate's old tax forms. Although a SS# by 
itself is not absolute proof that the person was legal (because there are temporary SS#s), it is 
sometimes the best proof that we can get for past employees. 

• If the candidate claims that a past or present person _is/was not an employee, then: 

• 

• 

If the worker was paid below the tax floor for that year then we are not worried about the tax 
.issues. However, we are still worried about immigration issues. See below. Also, really test the 
candidate how c}mdidate knows that was below the floo~, 

J~·- ~\,cof"Y"'- - ,""q·~~··c;cr / 
If the worker gets/g.ot~-O~~t the person's FEIN number. 
Preferably, the person (or corporation) will write a Jetter to the candidate stating (ifnue) that the 
person considers him-herself an independent contr;;ior, that s/he pays (and has always paid 
during the relevant period) ~I relevant employer ta~d that she pays them under the following 
FEIN number.... (FEIN number is usually not a SS#. Question FEIN numbers that look like 
SS#s). Note tha_t there will be occasion where independent contractor will be so confused about 
FEIN number thats/he instead gives candidate all copies of worker's taxes to show that the 
worker has been paying appropriate taxes. This may be a workable solution. Consult me on the / 
circumstances. If the person or corporation verifiably is an independent contractor. then we do //, 

__ not need to ask for their I~. __ _-
,,.,,.------------·-----·-------·-· -

If the worker did not have an FEIN number and candidate cannot verify whether worker paid 
. employer-side of taxes, then the candidate must get an opinion letter from an accountant or tax 

5 As mentioned above, emphasize to the candidate that we are not giving the candidate legal advice about 
taxes or immigration issues (or any other issues). The mere fact that the candidate is going through this 
vetting process DOES NOT mean that the candidate is insulated from further review on these same issues 
by the IRS, Department of Justice, or other federal, state or local agency. Again, we do not give legal 
advice. If the candidates want legal advice, they should hire a private attorney. 



'vJ-P. cµ"' \ -~ c~ ~ f t."'- I "-·Ur; ~Cl.ct-tr--; ..,,,....L 

~ I J..- ( .;.J2.k_ J;~s 

lawyer in which the professional gives an opinion about whether the worker should have been 
treated as an employee or independent contractor for tax purposes. In essence, should the 
candidate have paid taxes on the person. The.accountant's Jetter should not merely give an 
opinion, it should state in great detail the factual scenarios and the rationale behind the 
accountant's opinion. For example, there is a twenty-point test to determine whether the I.BS 
treats the person as an employee, and the accoW"itant should fully outline this test as well as his 
conclusions. Please.emphasize 10 the candidate and/or the accountant that we do not want a 
predetermined opinion. Jlfe_WANT Il-llio-~NDIDA IE TO DO THE PROPER THING _(if the 
person was an employee and the candidate should have been paying taxes, so be it; the candidate 
should go back and pay back taxes). Also, in regard to people that the candidate did not treat as 
employees and who candidate cannot verify that worker paid the taxes (as an independent 
contractor) , whether we need I9s for past workers will depend on circumstances (talk to me about 
it). However, for present workers (and workers who left within the past year) who accountant 
says are independent contractors, we still want strong indicia of citizenship (I9 or copy of current 
green card or birth certificate) (even though candidate may say that such indicia is not required of 
independent contractors). Finally, for current worker who accountant says is an independent 
contractor but who candidate cannot confirm pays employer side of taxes, you need to talk to me 
about whether it is appropriate for candidate to continue using worker's services. 

24) We don't want to know WHO (or which party) they vote for, We just want to know whether they 
regularly engage in the democratic process. 

26) The term minority is rather vague. Push them on this. For example, there are still some country clubs 
in Florida that apparently don't have any Jewish members; some Pittsburgh-area clubs have a history 
of having discriminatory policies against African Americans; some San Diego clubs have a history of 
discrimination against Mexican-Americans. Another example: if a club has Jewish people and 
Hispanics (and therefore allows minorities) but does not have African Americans, this could be a big 
problem. The rule is ---- USE COMMON SENSE. Look at the demographics to see whether it strikes 
you as odd that there are no members of a certain race (etc ... ) in a club (for example, many parts of 
West Virginia have a much lower percentage of African Americans than North Carolina). The core of 
the question is not just whether the club discriminates in policy (most do not) but also whether it 
discriminates in PRACTICE. Ask insightful questions, and do not be deterred by a statement such as 
"Oh, I'm sure the club has African Americans ... " How is candidate sure? Secondly, make sure the 
rules of the club do not discriminate against women. Can women be full-fledged members on their 
own accord? Have there ever been any women on the Board of Directors? Are there separate 
women's tee times or tennis times? Is there a Men's Grill or a restaurant that only men can use during 
certain hours? Etc ... Also ask them if they have ever belonged to a club or organization that 
discriminated (while candidate was a member) against people on basis of race, sex, religion, ethnicity, 
etc ... Point out that we don'tjust mean invidious discrimination. For example, has candidate ever 
belonged to a club or organization that has not allowed members of opposite sex (when the candidate 
starts naming stuff like the Boy Scouts, Girl Scouts, or a high school soccer league, you know that 
you have somebody who is really trying to be as responsive as possible!). ~lso, with fraternities and 
~roriti\!s (which candidate should actually usually name because most are not co-ed), '":'.~re they 
r?cially segregated when candidate was in college? Are they racially segregated ng.wJ How does" 
candidate kno:-v?. With all clubs, do not hesitate to ask for f4e by-laws if you have any concerns. \ ~ , 
~ c,l""""".i: ·~J.. to ''CK f'-'C},f~> .... J~ ~ c...,bc~ t\.\\cc~se. t;1<.t--..1C 

28) Also ask ifthere were any FEC (or similar state) concerns or inquiries (formal or informal). Also, 
tell candidate that many Se ommittees are askin ab olitical contributions of candidates. 
We therefore nee to find out if the candidate has given any contributions in past that may attract 
Senate attention. Has the candidate given a large amount (do sliding scale questioning, similar to 
with credit questions) of~ to a political candidate, committee or PAC (that may become an 
issue with Senate)? Of course, the candidate w1ll likely not be able to remember way back, but 
most should be able to at least detail with some specificity large donations given in past Jive to ten 
years or so, Please emphasize that this in no way will impact whether candidate gets nominated 

·~Je\r'!. t'\..D+- ;~-.1e.'l..(!1..\CJ.., i .... ~k ~"'\_,,~,.~ 'J•v<"' ~ +o--)·-<Sf-
wk> ~t ~i 'v-<. Jit- ll.C'-1:'.. l°""<j.L l~• b .... ,..,_s, 



29) 

(unless of course the contributions were not legal or ethical); rather we want information so that 
we can anticipate Senate questioning. 

Get details and copies of articles. Also ask if the candidate knows ~ether there is any 
information about the candidate on the Internet. This is also the tiffie where you should question 
~ate about any articles that ~d up on Nexis if you have questions. p.,,t-'\ <-~ .:r-LJ-._L ,1 , ;..._ 

------ ·,If'. '-'-1 r-..U-t.( ~ "'"'~ 

INTERVIEW WRITE-UP 
~1alc-v.. . 

Again make a header that says "~~_:;onm:l.ln_fQrmatiQ!l." 

In the interview memo, include any responses of interest. We want all of the unvarnished 
information in this memo. However, please make sure - for our sake as well as for the candidate's sake -­
that you are 100% accurate in these memos. Since you now have a very good understanding of the 
candidate's background and issues, you should now once again go through the PDS and SF-86 for any 
inconsistencies. Dr-'V\.' r l"'-c. t....._k .. .._~ ;• t"\..-Q •• '"~...._..- . ...-..s. 

Always, always, always, feel free to call the candidate again and again until you feel like you have 
all of the information needed. 

When you are fully done, bring the file to me, and I will give you my comments. 
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l\IEMORANDUM 

ReseJ.rchers 

StJ.cy Reynolds 

Rese::irch Guidelines -- Lexis/Nexis SeJ.rches 

ivby 11, 1996 

DETERMINED TO BEAN 
ADMINISTRATIVE MARKlr-:JG 
INITIALS: JAt: DATE: ~(t?f'f 

~00'9- (o,~-F-

We conduct Lexis/Nexis research on every PAS, PA and SES candidate we vet. 
Our techniques are similar for each level of candidate: the only variable is the number 
of cites you choose to look through. For PAS candidates you should look through up 
to 150 cites, for P . ..\ 120 and for SES candidates ::ipproximately 100. These numbers 
can vary based on the sensitivity of the position or the amount of time we have in 
\vhich to complete research. 

I. I'cc\VS;ALLI'c-YVS 

To begin searching a candidate, you will start with the "News w/group files'' 
menu option (option 2). The first dat::ibase you will use is "news;allnws." 

A. Name Search 

All candidate searches begin with a "name" search. If you are researching Jane 
Doe, for example, you should type in Jane pre/2 Doe and Doe. You should use 
"pre/2" because you want NEXIS to catch all the Jane's that are one or two words 
before the word Doe. You should type "and Doe" so that Nexis picks up references to 
the name throughout an article, and not just when the first name appears with it. In a 
long article about Jane Doe, for example, she will undoubtedly be referred to as 
"Doe," or "Ms. Doe," after the author's initial reference to her. 

If you know the middle name or initial of the candidate, you should type in 
(Jane or Jane L.) pre/1 Doe and Doe or (Jane or Jane L. or Jane Lane) pre/1 Doe 
and Doe. With these searches, you can eliminate all the Jane Doe's with other middle 
initials or middle names. If there are too many cites to look through at this point 
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(determined by the level of [Ile ptJsirion. as Jescribed e;irlier). you slwu!J nh>Jify the 
se;irch by using one of [he mech:.inisms JescribeJ in the following secrinns. 

B. Job Search 

You should conduct a jub se:.irch only if your original name seJrch proJuces 
cites on m;iny different people 1,.virh the same name. This often hJppens if someone has 
a common name. 

A. job search is conducted by typing in the candidate's name anJ then adding 
key words to your search so that it \\ii l only produce articles about your candidate. 
For example, you \vould type Jane pre/2 Doe and Doe and Doe ,v/30 (assistant 
secretary or department of defense or DOD or acquisition or Clinton campaign or 
professor or military or army or \Vesleyan or Illinois Clean Water or Governor's 
Task Force). As the above example illustrates. a job search should include places that 
the candidate has worked, positions held. schools attended, boards on which the 
c:rndidate has served and any other words that \vould help limit your seJrch to just your 
c:rndidate, but would not lead you to miss crucial ::i.rticles. This is ::i. delicue balancing 
act because you \Vant to find as many articles about the candidate as possible without 
pulling up too many other people. 

C. Scandal Search 

You should use a scandal search if a job search still produces too many stories, 
or if the initial name search produces too many articles. all of which involve rhe correct 
person. 

A scandal search should be conducted by typing Jane pre/2 Doe and Doe and 
Doe '"·/30 (illegal! or drug! or convict! or arrest! or indict! or discriminat! or 
harass! or clinton* or republican* or investigat! or contov! or scanrlal! or illicit! or 
critic! or blam! or embarrass! or improp! or complain! or dispute! or corrupt!). If 
you are conducting a job search and a scandal search concurrently, you should type 
Jane pre/2 Doe and Doe and Doe w/30 LJobs] and Doe w/30 [scandal] because a 
search should always include the last name by itself, and each of the "w/30" modifiers 
should be connected to a separate entry of the last name. 

If the full scandal search brings up too many articles, certain words can be 
eliminated. In eliminating words. the researcher should use his or her judgment to 
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determine what words are likely to bring up a lot of Jrticks contJining no potenri:.i.l 
issues. However. if :.i.t all possible, retain rhe base scandal seJrch terms: (illegal! or 
drug! or convict! or arrest! or indict! or discriminat! or harass!). If you still hJve 
too many articles. ir might be advisable to discuss rhe se:.irch \Vith someone else. 

D. Other Limiting Searches 

If the job se:.i.rch Jnd scandal search still produce too mJny anicles, there are J 
few other searches that can be used to limit the search and produce a mJnageable 
number of stories. 

1. And Not Searches 

The first additional limiting search is the "and not" se:irch. This search can be 
used when there is someone \Vith the same name as the candidate \vho has some 
identifying characrerisric. For example. if rhere is a Jane Doe who is a Vice President 
of Mega Corp. and the candidate has never been connected to Mega Corp., then you 
can type: Jane pre/2 Doe and Doe and not (mega corp!). A common "and not" 
search to be used for candidates who often appear before Congress is: and not (fns or 
reuter!). This modification is intended to primarily eliminate instances when the 
candidate is named in a list of people ro testify before Congress in the daybooks 
published by FNS (Federal News Service) and Reuter. However, Reuter is a wire 
service and should only be eliminated if there seem to be an excessive number of 
Daybook entries. 

It is important to remember to ALWAYS put the "and not" search last because 
it will negate anything that comes after it, even in a subsequent search level. 

2. Atleast2 Searches 

Another search that can be used if none of the above searches seems to help is 
the "atleast2" search, which can be conducted by typing: Jane pre/2 Doe and Doe 
and atleast2 (Doe). This search requires that the candidate's last name appear at least 
two times in the article before retrieving it. The atleast search is a good search to use 
when a person's name has been equated with a particular issue or product (i.e. the 
"Zoe Baird issue") and is mentioned often in articles thar are nor relevant to the 
candidate. The number can be can be changed from 2 ro a higher number, but should 
not go above 5 without consulting someone else. 

3 
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3. Headline/Lead Searches 

A heJdline/lead seJrch will produce only stories in which your candidare is 
mentioned in the headline, or lead sentence, of an article. You write such a search by 
typing Jane pre/2 Doe and Doe and Hlead (Doe). You should only use this as a last 
resort, as it severely limits the number of srories your search will produce. 

E. Special Notes 

It is very important to remember three things: 

1. Always have one entry of a candidate's last name by itself, one connecred to 
the candidate's first name and one for each modification. 

2. Always put the "and not" search last. 

3. Always conduct a byline search when you do a jobs, scandal or other 
additional search. 

II. Byline Searches 

Whenever you limit a search by using a job, scandal or other additional search, 
you should couple that with a byline search, produced by typing Jane pre/2 Doe and 
Doe and Byline (Doe). This ensures that you will catch all of the articles or letters 
wrinen by Ms. Doe. All anicles by the candidate should be printed out in full unless 
there is an excessive amount. 

III. GENFED;l\tlEGA 

The second database you will use is "genfed;mega." To get to this database, 
you will have to change to menu option I, "Legal." You can do this by typing: 
.cm;l. All candidate searches begin with a basic "name" search. (See above, I.A.) If 
there are too many cites to look through at this point (determined by the level of the 
position, as described earlier), you should modify the search by using name ((Jane or 
Jane L. or Jane Lane) pre/1 Doe) and Doe. This search will retrieve all cases in 
which Jane Doe is a named party. 

4 
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i\J ., (N s w/aroup files) Library: nexi.s::.illnws 

''/

. :. enu: :.\.:.[:vSE . .\:CH: (john or john j or john jay or johnny or johnny j or johnny jay or jack or 

jack j or jack jay or j jay or j j or jay) preil doe and doe 

II. 

**Note: We cry rouse every possible nickmme and combination of names. :\!ways include 
Che lase name alone so chat ic is highlighced chroughouc the an[ck [['you do nor h:ive a middk 
name or inicial, use pre/2 inste:.iJ of pre.1 l. 

If the Name Se:irch recrieves more ch:in :ibouc 150 :.l[[icles, type ··.ml·· ro modi~; and narrow ic by 
adding Che follo\ving searches co che end of the mme search: 

A:";""D NOT: and not (fns or reuter!) 

**Noce: Always put this bst Ocher terms can be added inside che parenthesis if chey 
definice!y apply to the wrong person. For example, use: and noE (fns or reuter! or fomball) if 
many of the scories rel:ice ro a football player who is nor our candidate. 

JOBS SEARCH: and doe w/30 (new job or current job or old job or old job or school) 

**Nore: Jobs should be listed broadly enough to retrieve all references to candidate but 
mrrowly enough to avoid too many ocher people being pulled in. 

sc.~~l)AL SEARCH: and doe w/30 (illegal! or drug! or convict! or arrest! or indict! or 
discriminat! or harass! or clinton* or republican* or investigat! or 
controv! or scandal! or illicit! or critic! or blam! or embarrass! or 
improp! or complain! or dispute! or corrupt!) 

**Note: The Scandal Search is programmed imo all three lexis computers as a macro. Just 
type Crrl-1, Ctrl-2, Ctrl-3 (or Alt-1) and it magically appears. If rhe Scandal Search and the 
Job Search combined do not get you below 200 stories, eliminate words from the Scandal 
Search. If at all possible, retain the words thar, in the example above, appear before clinton. 
If you still have coo many articles, discuss che search with someone else. 

BYLINE SEARCH: (john or john j or john jay or johnny or johnny j or johnny jay or 
jack or jack j or jack jay or j jay or j j or jay) pre/1 doe and doe and 
byline (doe) 

**Note: If you do a Jobs Search or a Scandal Search, you must do a separate Byline Search. 

Change Menu: .cm;l (Legal) Library: genf ed;mega 

III. GENFED SEARCH: name (Uohn or john j or john jay or johnny or johnny j or johnny 
jay or jack or jack j or jack jay or j jay or j j or jay) pre/l doe) and 

**Note: This may only be na~~~ved by using the candidate's birth date: and dE~ 
Print cite list: .pa;.ci;2;y Print selected items: .pa;.fu;2;sel;l,3,5;y Print single page: .sp 
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lOlsT CO?\GRESS 
2D SESSl0:'-1 COMMITTEE 

RESOLUTION 

IN rnE SENATE OF THE UNITED STATES 

Mr. KENNE.DY submined Lhe-.following committee resolution, which was adopt­
ed by the Comminee on the Judiciary of the Senate on August 2. 1990. 

COMMITTEE RESOLUTION 
Expressing the sense of the Committee on the Judiciary con­

cerning membership in clubs that engage in discrimina­

tion. 

1 Resolved by the Committee on che Judiciary, That it is 

2 the sense of the Committee on the Judiciary of the Senate 

3 that-

4 (1) clubs where business is conducted that by 

S policy or practice intentionally discriminate on the 

ti basis of race, color, religion, sex, disability or na-

7 tional origin operate to exclude persons, including 

8 women and minorities~ from business and profession-

9 al opponunities; 

141002 
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2 

I (2) in recent years. awareness has gro\vn that 

2 such discrimination is invidious and that membership 
' 

3 in such discriminatory clubs may be viewed as a 

4 tacit endorsement of the discriminatory practices; 

5 (3) membership m such discriminatory clubs 

6 conflic~s with the appearance of impartiality required 

7 of persons who may serve in positions in the Federal 

8 judiciary or the Department of Justice; 

9 ( 4) it is inappropriate for persons who may be 

I 0 nominated in the future to serve in the Federal judi-

11 ciary or the Department of Justice to belong to such 

12 discriminatory clubs. unless such persons are actively 

13 engaged in bona fide effons to eliminate the dis-

14 criminatory practices; 

15 (5) such membership 1s an important factor 

16 which Senators should consider in evaluating such 

17 persons, in conjWlction with other factors which may 

18 

19 

reflect upon their fitness and ability; 

(6) so as to promote a consistent policy on this 

20 issue in the legislative branch as well, any Senator 

21 belonging to such a club should resign bis or her 

22 membership in light of this resolution; 

23 (7) to be considered a club where business is 

24 conducted, a club must have one of the following 

25 characteristics-

@OOJ 
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2 

3 

4 

5 

6 

7 

8 

3 

(A) club members bring business clients or 

professional associates to the club for confer-, 

ences, meetings, meals, or use of the facilities; 

(B) club members or their employers 

deduct dues, fees or payments as business ex-

penses on tax returns; 

(C) the club is one where contacts valuable 

for business purposes, employment and profes-

9 sional advancement arc formed; or 

10 (D) the club receives payments from n·on-

11 members for meals or services provided by the 

12 club; 

13 except that country clubs and clubs where meals are 

14 served shall be presumed to be clubs where business 

15 is conducted; 

16 (8) paragraphs (1) through (7) do not applr to 

17 fraternal, sororal, religious or ethnic heritage organi-

18 zations; 

19 (9) this resolution shall take effect January 1, 

20 1991; and 

21 (10) the Chainnan of the Committee on the Ju-

22 diciary of the Senate is requested to transmit a copy 

23 of this resolution to the President and the Anomey 

24 General of the United Stales and all members of the 

25 Senate, for such use as they deem appropriate in 

14100.i 
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considering future nominations to the Federal bench 

2 and the Departmem of Justice. 

Adopted by the Committee on the Judiciary of 

the Senate on August 2, 1990 . 

141005 
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COMMITTEE WHICH STATES THAT IT IS INAPPROPRIATE FOR PERSONS 
WHO MAY BE NOMINATED IN THE FUTURE TO THE FEDERAL JUDICIARY, 
OR TO A POST IN DOJ, TO BELONG TO DISCRIMINATORY CLUBS WHERE 
BUSINESS IS CONDUCTED UNLESS SUCH PERSONS ARE ACTIVELY 
ENGAGED IN BONA FIDE EFFORTS TO ELIMINATE THE DISCRIMINATORY 
PRACTICES. THE RESOLUTION TAKES EFFECT ON JANUARY l, 1991. 
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I 

l Apri1 25 1 1990 
! 

QMORANDpM 
I 

Judiciary comm~tt:47r)_i!~~?unsels 

Jeff Blattner "J'V'' /~~ 
Sena.tor Kennedy•5 Office 

Clubs Resolution 

!4J OOi 

Enclosed are a copy of a propose Judiciary Committee 
resolution on discriminatory clubs and a summary of the 
resolution. The Judiciary Committee;will hold a hearing on the 
resolution on May 3rd. sa.nator Kennedy intends to bring it before 
the Commietee for a vote shortly thereafter. The reBolution will 
be a committee resolution; unlike ·s~e-of-the-Senate resolutions, 
it will not be introduced or reported!to the Senate. 

Please call me if you have any 
wishes to be added as a cosponsor. 

Thanks. 

! questions or i£ yQur Senator 

j 

i 
! 
I 
1 

I 
! 
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SOKHARY OF '1'HE PROPOSED COHHI'l'TEE RESOLUTION 
ON HEMBERSliIP IN DISCRil!INA~ORY CLOSS . I 

. I 
Senators Kennedy, Specter, !!etzenbaum, Biden and Simon intend 

to offer a resolution expressing the s~nse of the Judiciary ·.· 
Committee that it is inappropriate forlpersons who may be· 
nominated to positions .in the federal ~udiciary or the Department 
of J'Ustice to belong to c1ubs vhera bu~iness ~ay be done that 
di$Cr.i.m.i.nate on the basis of race, rel~gicn, gender or national 
origin, unless such persons are acti~e1y engaged in bona fide 
efforts to eliminate the d.i&criminatorjf practices. 

We ask £or your cosponsorship and lsupp~rt for this 
rasolut!on because we bali•~• that the lresolution will be useful 
in advisino persons who wish to be.con.Sidered for these important 
positions of the Comznittee's view that ~embership in 
discriminatory clubs conflic~ with th~ impartiality, and the 
appearance of impartiality, required o~ persons involved in the 
administl:'ation of justice. 

Background j 
I 

Since the lata 1970s, members ~f the Senate Judiciary 
Committee have reco~ized that it is ~ppropriate for a person 
nominated to the federal bench to balol1;9 to a club that enqages in 
invidicu~ discrimination.· In 1979, sen:ator Kennedy (who was then 
Cha.14m~n of the Cc~ittee) a..n.d Senator ~hllLDlond expressed this 
view in ~ letter to JUdqe Bailey Brown,! who had .been nominated for 
a Beat on the U.S. Court of Appeal& fori the Sixth Cil:'cuit! 

•in our view, it is inadvisab~e for a nominee for a 
federal judgeship to belong tb a social club that 
engages in invi.dious discrimination. While· we have not 
discusse~ all fo:cms of tliscrlini.nation, we feel that 
'invid~ous discrim.inatLon' axi.sts when the club's 
discrim.inat~on, 1.n historicalj conte~t, constitutes a · 
stigma or badge of social inferiority. A social club's 
discr.im.ination based on race P.r religion wou1d 
ordinarily be considered invifiious.• 

I 
over the past decade, avareneGs bAis increased that 

discri.Jnination on the basis of sex, a.a ~ell as on the basis of 
race, reli~ion, or national origin by clubs where business may be 
conducted is invidious. This is based on the widespread 
recognition that discr.im.inatory practices by such clubs operate to 
exclude women and minorities from significant business and 
professional opportunities. Many communities across America have 
enacted leqislation to ban these kinds of discriminatory clubs. 
The Supreme Court has repe~Ledly upheld[ the constitutionality of 

I 
I 
I 
I 
I 
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I such legislation~ ~, e.g., New York State Club Ass'n rnc. v. 
kity cf New York, 108 S.Ct. 2225 (1988). 

. I 
During the same period, concerns·lhave frequently been voiced 

by members cf the Judiciary Commit'l:ee,I and by members of the legal 
profession .and the qeneral public, tha~ member&hip in 
discriminatory clubs by persons who may be nominated for the 
federal bench or positions in the Department of justice raises 
conflicts with the impartiality, and the appearance of 
impa.rti.a.lity, rennirad of such parsons~ 

-=-.-:- . I 
In 1984, the commentary to the Am,r~can Bar ASsociotion's 

Canons of Judicial Ethics made it cleat that it Ls inappropriate 
for judges to belong to clubs that practice invidious 
discrimination. E·fforts are underway to further strengthen the 
Canon& in this regard. J 

I 

Questions regarding membership injdiscriminatory clubs have 
been raised in connection with numerous nominations before the 
Judiciary Cownittee, ineluding the Bai~ey Brown nomination itself 
in 1979, the nomination of An't.hony Keruiedy to ~he Supreme Court in 
1987, the Mason and Erickson nomin.atiorµ; in 1988, the Walker · 
nomination in 1989, and the Dunne and ~artin nominations in 1990. 

l . 
' As Justice Kennedy stated during his confirmation hearings 

with respac~ to clubs that discriminatei against women: 
I 

wThere ~as just cause for [wo~enJ to want access to these 
professional contacts. It is mo5t!unfo.rtunate, and al.most 
Dickensian; for a group of lawyers; to meet at 11:30 and to 
settle a case and to celebrate and~say, well, let's all go to 
the club •. And suddenly there is a'lsilence, and they cannot 
go because there is a woman there. . That is stigmatizing .. 
That is ill.appropriate.· I · -

I • 

While it is up to each Senator on ihe Judiciary Committee to 
decide how to vote on any partieular noriii.nation before the 
Committee, we believe that a clear exprJssion of the Committee's 
views regarding membership 1n discriminatory·elubs will be helpful 
to per~ons who may be nominated to po~itions on the bench or in . 
the Justice Department, and to those vhq make and consider such 
nominations -- the President, .Attorney General., and members of the 
Sen.ate. I 

. 
!xplanotion of tbe Resolution i 

Paragraph 1 of the Resolution sets ~orth the f .inding that in 
clubs where business may be conducted, d~scrimin.a~ion on the basis 
of raee, religion, sex or national origip operates to exclude 
women and minorities from business and professonal opportunities. 

I 
I 
i 
I , 
! 
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. , I 
·· Paragraph 2 reflects the i.ncreasi~g awa~aness that . 

discrimination by such clubs is invidiou& and that membership in 
these clubs may ba viewed a.a a tacit eridorsement of the 
discriminato.ry practices. I · 

. I . . . 
Para;raph 3·reflects the Committaa•a v~ew that membership in 

discriminatory clubs conflicts with th~ impartiali.ty, and the 
appearance of impartiality, required o:f persons who may serve ill 
positions in the federal jud.ici~ or the Department of Justice. 

I 
. I 

~010 

Paragraph 4-sets forth the committee's view that it is 
inappropriate in·1990 for persons who may be nominated in the 
future to serve in the federal judi.cia:Y or the Depa..rt:m.ent of 
Jus~ice to belonq to d.i.scriminatory clu.Ps, unless such persons a.re 
actively engaged in.bona fide efforts tb e1iminate the 
di.seriminato.ey practices. . j 

Paragraph S makes it clear that the Resolution does not apply 
to bona fide fraternalr sororal, xeligious or ethnic heritage 
organizations, such a.s the !!a.sons, Knights of Columbus, or Sons of 
Rtly. I 

! 

Paragraph 6 requests the Chairman ~f the Judiciary Conunittee 
to transmit a copy of the 'Resolution to;the President and the 
Attorney General ·of. the United States and all members of the 
United States Senate, £or use in considering future nominations ~o 
the federal bench and the Department of jJustice. · 

. I . 
~he Resolution does not bi.nd the President, the Attorney 

General, or any Senator, with reqard to1any future no~ination. 
Nevertheless, we believe that a clear ~ression of the 
Comm.ittee'g views re;ardinq m~el:'ship i.n diseriminatory clubs 
will be heipful to them in co~siderin; future nomi..na.tions. 

I 
I 

I 
I 
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I 
I 

JN nm SENATE OF TIIE I STATES 

I 
M:r. KiNNE>Y. 1 

-----sabmm.ed the fallowiDg commjaee iaolmion. 
I 

I 
I 
I 

I 
i 

COMMITTEE RESOLUTION 
To exp=s the seose of the ~ on the Judicimy 

concerning membership in clubs that engage in discrimi-

nation. .l 
~esolved by the CowrUttee on. rhe ~udiciary1 That it is 

I 
1 

l . 
2 the sense of ~e Committee on the J~cia.Iy of the Senate 

! 

3 that-

4 

5 

6 

7 

(1) chtbs where business may be conducted that 
I 

discriminate on the basis of race. ~on, sex or na- · 

-onal · · lud I d · · a ongm. operate to exc c V!'omcn an mmon-
1 

ties from business and professional opportunities; 
I 

I 
I 

I 
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7 
THU 11: 19 FAX 

221012.423 
1 

s.L.c. 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2 I 
I , . 

(2) in recent years. awamiess bas grown that 

such disc:riminarlon is invidious td tbal membership 

in such discriminatory clllbs may be viewed as a 

· -~ r ch d4
• • L · tactt ~rsement o su1scnmmatory pracnces; 

! 
(3) membership in such 4iscrimina.toxy clubs 

I 

confli~ ~ the impartiality, ~d the appearance of 

impartiality, required of mdiviwiais who may serve 
I 

in pomions in the Federal juclitj.ary or the Depart-

ment of Justice; . J 
I . 

(4) it is inappropriate today ~or individuals who 
I 

may be nom;nared in the future tp serve in the Fed-
j 

eral judiciary or the Department bf Justice to belong 
I 

to such discriminatory clubs, unieks such pe.ISODS are 
I 

actively engaged. in bona fide efforts to eliminate the 

,f;~~""""'Q__,, . I ™~~,, practiceS; I 
I 
I 

(5) paragraphs (1) through (4) do not apply to 

fratcmal, sororal, religious or e~c heritage organi-

zations; and I 
I 

(6) the Oiairmm of the Conlmittee on the Judi-
1 

ciary shall transmit a copy of this resolution to the 

Piesident and the Attomey aeJm of the United 
I 

States and all membeis of the ScDate. for use in con-

sidering future nominations to the! Federal bench and 

the Department of Justice. ! 
l 
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Section 2522 

Section 2522 of the Code provides for 
a gift tax charitable deduction for the value 
of property transferred to charitable or­
ganizations described in section 2522(a). 

Section 2522(c)(2) denies the deduc­
tion if a donor transfers an interest in 
property to charity and retains an interest 
in the same property or transfers an in­
terest in the same property to a nonchar­
itable donee. Section 2522(c)(2), however, 
provides certain exceptions in allowing a 
charitable deduction for specific kinds of 
gifts of partial ·interests, including an ex­
ception for charitable interests described 
in section 170(f)(3)(B). 

Section I 70( f) places restrictions on the 
income tax deduction available for gifts 
of partial interests to charity. Section 
170(f)(3)(B) provides exceptions forcer­
tain charitable gifts, among them, the gift 
of a legal remainder. interest in a personal 
residence or farm. 

Rev.- Rul. 76-357, 1976-2 C.B. 285, 
holds that the exception applies only to 
remainders not in trust. Ellis First Na­
tio1141 Bank v. U.S., 550 F.2d 9 (Ct. Cl. 
1977), and EstaJe of Burgess v. Commis­
sioMr, 622 F.2d 700 (4lh Cir. 1980), reach 
the same conclusion. 

Estale of Blackford v. Commissioner, 
77 T.C. 1246 (1981), acq. in result, ·1983-
2 C.B. 1, held that the section I 70(f)(3 )(B) 
exception applied to a lePJ remainder in­
terest in a residence bequeathed to four 
different charities, where the executor was 
instructed to sell the residence and divide 
the proceeds. Rev. Rul. 83-158, 1983-2 
C.B. 159, based the Service's acquies­
cence in this result on the applicable pro­
visions of local law that would have 
permitted the four charities IO elect to 
receive the realty. as tenants in common 
in lieu of receiving the cash proceeds. 

Rev. Rul. 76-544, 1976-2 C.B. 288, 
however, holds that the exception for re­
mainder interests in farms or residences 
does not apply to a remainder interest 
that vests in a charitable organization and 
an individual as equal tenants in common, 
because the entire remainder interest does 
not pass to charity. 

Tbe limitations on the charitable con­
tribution deduction for the gift of split 
interests to charity were first imposed by 
section 201 of the Tax Reform Act of 1969, 
1969-3 C.B. 10, 51. Extensive discussions 
in the committee reports -show that the 
intent of these limitations was to deny a 
charitable deduction in situations where 
the subsequent administration of a trust 
or some other contingency might favor a 
noncharitable beneficiary at the expense 
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of the charitable remainderman. Con­
gress was responding to situations where 
trusts were administered to the advantage 
of noncharitable life tenants, where char­
itable remainders were contingent and 
never became possessory, or where gov­
erning instruments permitted invasions of 
principal under standards that were too 
vague to lend themselves to accurate val­
uation. 

Congress concluded, however, that a 
nontrust gift of a remainder interest in a 
residence was not subject to such abuses. 
S. Rep. No. 91-552, 9Ist Cong., 1st Sess. 
88 (1969), 1969-3 C.B. 479, 480. Accord­
ingly, sections 2522(c)(2) and 170(f)(3)(B) 
of the Code permit a charitable deduction 
for "a remainder interest in a personal 
residence." In the present situation, the 
charity did not receive the entire remain­
der interest; nevertheless, its interest is a 
remainder interest in the residence. 

The legislative history does not suggest 
that the charity must receive the entire 
remainder interest. Indeed, section 
170(f)(3)(B)(ii) allows a charitable de­
duction for a gift of "an undivided portion 
of the taxpayer's entire interest in prop­
erty." The fact that a taxpayer may con­
vey a fractional interest in realty to charity 
and receive a deduction indicates that there 
is no statutory policy against a charity and 
an individual holding real property as ten­
ants in common. 

More important, the abuses that the 
split interest rules were designed to pre­
vent would not be possible in this case. C 
is certain to receive its IO percent interest 
as a tenant in common; thus, the deduc­
tion that A receives for the value of the 
10 percent remainder interest will corre­
spond to the value of the interest charity 
ultimately will receive. Should ownership 
in common involve any disadvantage to 
C. that disadvantage can be resolved by 
sale of the property. 

In this respect, the present case is sim­
ilar to Rev. Ru!. 83-158. That ruling al­
lowed a charitable deduction because the 
four charities could have chosen to re­
ceive the realty as tenants in common 
rather than receive the proceeds of its sale. 
There is no reason to conclude that any 
one of the four charities would have been 
worse off had one or more of its pro­
spective co-tenants been individuals rather 
th3.1J unrelated charitable organizatio!I§. 

Accordingly, a charitable deduction is 
allowable to A for the value of Cs re­
mainder interest in the residence. In de­
termining the amount of the dedu<:tion 
allowable, however, the value of the char-

itable interest must be reduced to reftect 
appropriate valuation discount for the co. 
tenancy arrangement. See Estale of Faw­
cen v. CommissioMr, 64 T.C. 889, 900 
(1975), acq., 1978-2 C.B. 2. 

CONCLUSION 

A charitable contribution deduction is 
allowable for a gift to charity of a legal 
remainder interest in the donor's personal 
residence even though the interest con­
veyed to charity is in the form of a tenancy 
in common with an individual. 

Rev. Rut. 76-544 is revoked. 

lalltille C.-&lplOjWlll Taw 
Clllpllr 21.--ftdlral lalaracl 
Coatribalion Act 
Sallclllpl8r c ............ ..,........ 

Seclion 3121.-GeChlllions 
26 CFR 31.312/(d}-I: Who an nnp/oyttS. 
(Also S«tions 3306. 3401; 3/.3306(i}-/, 31.340/(c}­
/.) 

F.mploymmt status under Bedion 530(d) 
al the ReYeoue Act al 1978. Guidelines 
are set forth for determining the employ­
ment status of a taxpayer (technical ser­
vice specialist) affected by section 530(d) 
of the Revenue Act of 1978, as added by 
section I 706 of the Tax Reform Act of 
1986. The specialists are to be classified 
as employees under generally applicable 
common law standards. ' 

1111. lul. 87-tl 

ISSUE 

In the situations described below, are 
the individuals employees under the com­
mon law rules for purposes of the Federal 
Insurance Contributions Act (FICA), the 
Federal Unemployment Tax Ad (FUTA), 
and the Collection of Income Tax at Source 
on Wages (chapters 21, 23, and 24 re­
spectively, subtitle C, Internal Revenue 
Code)? These situations illustrate the ap­
plication of section 530( d) of the Revenue 
Actofl978, 1978-3(Vol. l)C.B.119(the 
1978 Act), which was added by section 
1706(a) of the Tax Reform Act of 1986, 
1986-3 (Vol. 1) C.B. 698 (the 1986 Act) 
(generally effective for services per­
formed and remuneration paid 8fter De­
cember 31, 1986). 

FACI"S 

In each factual situation, an individUaJ 
worker (Individual), pursuant to an ar­
rangement between one penon (Fmn) and. 

' 
. . 
. 

:l 
I 



another person (Client), provides services 
for the Oient as an engineer, designer, 
drafter, computer programmer, systems 
analyst, or other similarly skilled worker 
engaged in a similar line of work. 

SitualWn I 

The Firm is engaged in the business of 
providing temporary technical services to 
its clients. The Firm maintains a roster of 
workers who are available to provide 
technical services to prospective clients. 
The Firm does not train the workers but 
determines the services that the workers 
are qualified to perform based on infor­
mation submitted by the workers. 

The Firm has entered into a contract 
with the Client. The contract states that 
the Firm is to provide the Client with 
workers to perform computer program­
ming services meeting specified qualifi­
cations for a particular project. The 
Individual, a computer programmer, en­
ters into a contract with the Firm to per­
form services as a computer programmer 
for the Client's project, which is expected 
to last less than one year. The Individual 
is one of several programmers provided 
by the Firm to the Client. The Individual 
has not been an employee of or per­
formed services for the Client (or any 
predecessor or affiliated corporation of the 
Client) at any time preceding the time at 
which the Individual begins performing 
services for the Client. Also, the Individ­
ual has riot bee11 an employee of or per­
formed services for or 0;1 behalf of the 
Firm at any time preceding the time at 
which the Individual begins performing 
services for the Oient. The Individual's 
contract with the Firm states that the In­
dividual is an independent contractor with 
respect to services performed on behalf 
of the Firm for the Client. 

The Individual and the other program­
mers perform the services under the Firm's 
contract with the Client. During the time 
the Individual is performing services for 
the Client, even though the Individual re­
tains the right to perform services for other 
persons, substantially all of the Individ­
ual's working time is devoted to perform­
ing services for the Client. A significant 
portion of the services are performed on 
the Client's premises. The Individual re­
ports to the Firm by accounting for ti!ne 
worked and describing the progress of the 
work. The Firm pays the Individual and 
regularly charges the Client for the ser­
vices performed by the Individual. The 
Firm generally does not pay individuals 

who perform services for the Client unless 
the Firm provided such individuals to the 
Oient. 

The work of the Individual and other 
programmers is regularly reviewed by the 
Firm. The review is based primarily on 
reports by the Client about the perform­
ance of these workers. Under the contract 
between the Individual and the Firm, the 
Finn may terminate its relationship with 
the Individual if the review shows that he 
or she is failing to perform the services 
contracted for by the Oient. Also, the 
Finn will replace the Individual with an­
other worker if the Individual's services 
are unacceptable to the Client. In such a 
case, however, the Individual will never­
theless receive his or her hourly pay for 
the work completed. 

Finally, under the contract between the 
Individual and the Finn, the Individual is 
prohibited from performing services di­
rectly for the Oient and, under the con­
tract between the Finn and the Oient, the 
Client is prohibited from receiving ser­
vices from the Individual for a period of 
three months following the termination of 
services by the Individual for the Oient 
on behalf of the Finn. 

Situation 2 

The Finn is a tech,nical services firm 
that supplies clients with technical per­
sonnel. The Client requires the services 
of a systems analyst to complete a project 
and contacts the Firm to obtain such an 
analyst. The Finn maintains a roster of 
analysts and refers such an analyst, the 
Individual, to the Client. The Individual 
is not restricted by the Client or the Finn 
from providing services to the general 
public while performing services for the 
Client and in fact does perform substan­
tial services for other persons during the 
period the Individual is working for the 
Client. Neither the Firm nor the Client 
has priority on the services of the Indi­
vidual. The Individual does not report, 
directly or indirectly, to the Finn after the 
beginning of the assignment to the Client 
concerning (I) hours worked by the 
Individual, (2) progress on the job, or 
(3) expenses incurred by the Individual in 
performing services for the.Client. No re­
ports (including reports of time worked 
or progress on the job) made by the In­
dividual to the Client are provided by the 
Client to the Firm. 

Section 3121 

If the Individual ceases providing ser­
vices for the Client prior to completion of 
the project or if the Individual's work 
product is otherwise unsatisfactory, . the 
Client may seek damages from the Indi­
vidual. However, in such cin:wnstances 
the Oient may not seek damages frOO. ~ 
Firm, and the Firm is not required to~­
place the Individual. The Firm may not 
terminate the services of the· Individual 
while he or she is performing services for 
the Client and may not otherwise affect 
the relationship between the Client and 
the Individual. Neither the Individual aor 
the Oient is prohibited for any period after 
termination of the Individual's services on 
this job from contracting directly with ihe 
other. For referring the Individual to the 
Client, the Firm receives a flat fee that is 
fixed prior to the Individual's commence­
ment of services for the Oient and is un­
related to the number of hours and quality 
of work performed by the Individual. 1be 
Individual is not paid by the Firm either 
directly or indirectly. No payment made 
by the Oient to the Individual reduces the 
amount of the fee that the Oient is oth­
erwise required to pay the Fum. 1be In­
dividual is performing services that can 
be accomplished without the Individual's 
receiving direction or control as to bows, 
place of work, sequence, or details of work. 

SitualWn 3 

The Firm, a company engaged in fur­
nishing client firms with technical person­
nel, is contacted by the Client, who is in 
need of the services of a drafter for a par­
ticular project, which is expected to last · 
less than one year. The Firm recruits the 
Individual to perform the drafting ser­
vices for the Client. The Individual per­
forms substantially all of the services for 
the Client at the office of the Client, using 
materials and equipment of the Client. 
The services are performed under the ~ 
pervision of employees of the Client. The 
Individual reports to the Client on a reg­
ular basis. The Individual is paid by the 
Firm based on the. number of hours the 
Individual has worked for the Oicnt, as 
reported to the Firm by the Oient or as 
reported by the Individual and confirmed 
by the Oient. The Firm·has no obligation 
to pay the Individual if the Firm does no• 
receive payment·for the Individual's ser­
vices from the Oient. For recruiting the 
Individual for the Client, the Firm re­
ceives a flat fee that is fixed prior to the 
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Section 3121 
Individual's oommencement of services for 
the Oient and is unrelated to the number 
of hours and quality of work perfonned 
by the Individual. However, the Fmn does 
receive a reasonable fee for performing 
the payroll function. The Finn may not 
direct the work of the Individual and has 
no responsibility for the wort performed 
by the Individual. The Finn may not ter­
minate the services of the Individual. The 
Qient may terminate the services of the 
Individual without liability to either the 
Individual or the Finn. The Individual is 
permitted to work for another firm while 
performing services for the Oient, but does 
in fact work for the Client on a substan­
tially full-time basis. 

LAW AND ANALYSIS 

This ruling provides guidance concern­
ing the factors that are used to determine 
whether an employment relationship ex­
ists betWeen the Individual and the Finn 
for federal employment tax purposes and 
applies those factors to the given factual 
situations to deteniline whether the In­
dividual is an employee of the Furn for 
such pwposes. The ruling does not reach 
any c:onclusions concerning whether an 
employment relationship for federal em­
ployment tax purposes existsi between the 
Individual and the Client in any. of the 
factual situations. 

Analysis of the preceding three fact sit­
uations requires an examination of the 
common law rules for determining whether 
the Individual is an employee with respect 
to either the Finn or the Oient, a deter­
mination of whether the Fmn or the Oicnt 
qualifies for employment tax relief under 
section 530(a) of the 1978 Act, and a de­
termination of whether any such relief is 
denied the Finn under section 530( d) of 
the 1978 Act (added by section 1706 of 
the 1986 Act). 

An individual is an employee for fed­
eral employment tax purposes if the in­
dividual has the status of an employee 
under the usual common law rules appli­
cable in determining the employer-em­
ployee relationship. Guides for deter­
mining that status are found in the fol­
lowing three substantially similar sections 
of the Employment Tax Regulations: sec­
tions 31.312l(d)-l(c); 31.3306(i}-:l; and 
31.3401(c)-l. 

These sections provide that generally 
the relationship of employer and em­
ployee exists when the person or persons 
for whom the services arc performed have 
the right to control and direct the indi-
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vidual who perfonns the services, not only 
as to the result to be accomplished by the 
work but also as to the details and means 
by which that result is accomplished. That 
is, an employee is subject to the will and 
control of the employer not only as to 
what shall be done but as to how it shall 
be done. In this connection, it is not nec­
essary that the employer actually direct 
or control the manner in which the ser­
vices are performed; it is sufficient if the 
employer has the right to do so. 

Convenely, these sections provide, in 
part, that individuals (such as physicians, 
lawyers, dentists, contractors, and sub­
contractors) who follow an independent 
trade, business, or profession, in which 
they offer their services to the public, gen­
erally are not employees. 

Finally, if the relationship of employer 
and employee exists, the designation or 
description of the relationship by the par­
ties as anything other than that of em­
ployer and employee is immaterial. Thus, 
if such a relationship exists, it is of no 
consequence that the employee is desig­
nated as a partner, coadventurer, agent, 
independent contractor, or the like. 

As an aid to determining whether an 
individual is an employee under the com­
mon law rules, twenty factors or elements. 
have been identified as indicating whether 
sufficient control is present to establish an 
employer-employee relationship. The 
twenty factors have been developed based 
on an examination of cases and rulings 
considering whether an individual is an 
employee. The degree of importance of 
each factor varies depending on the oc­
cupation and the factual context in which 
the services are perfonned. The twenty 
factors art- designed only as guides for 
determining whether an individual is an 
employee; special scrutiny is required in 
applying the twenty factors to assure that 
formalistic aspects of an arrangement de­
signed to achieve a particular status do 
not obscure the substance of the arrange­
ment (that is, whether the person or per­
sons for whom the services are performed 
exercise sufficient control over the indi­
vidual for the individual to be classified 
as an employee). The twenty factors are 
described below: 

1. Instruclions. A worker who is re­
quired to comply with other persons' in­
structions about when, where, and how 
be or she is to work is ordinarily an em­
ployee. This control factor is present if 
the person or persons for whom the ser-· 
vices are performed have the right .t<(re-

quire compliance with instructions. See, 
for example, Rev. Rul. 68-598, 196S-2 
C.8. 464, and Rev. Rul. ~381, 1~2 
C.8. 449. 

2. Training. Training a worker by re­
quiring an experienced employee to wort 
with the worker, by corresponding with 
the worker, by requiring the worker to 
attend meetings, or by using other meth­
ods, indicates that :he person or persons 
for whom the services are perfonned want 
the services performed in a particular 
method or manner. See Rev. Rul. 70-630, 
1970-2 C.8. 129. 

3. lnteyration. Integration of the work­
er's services into the business operations 
generally shows that the worker is subject 
to direction and control. When the suc­
cess or continuation of a business depends 
to an appreciable degree upon the per­
formance of certain services, the workers 
who perfonn those services must neces­
sarily be subject to a certain amount of 
control by the owner of the business. See 
United StaleS v. Silk, 331 U.S. 704 (1947), 
1947-2 C.8. 167. 

4. Services Rendered Pusofllllly. H the 
services must be rendered personally, 
presumably the person or persons for 
whom the services are performed are in­
terested in the methods used to aa:om­
plish the work as well as in the results. 
See Rev. Rul. 55-695, 1955-2 C.8. 410. 

5. Hiring, Supervising, and Paying~­
sistants. If the person or persons for whom 
the services are performed hire, super­
vise, and pay assistants, that factor gen­
erally shows control over the workers on 
the job. However, if one worker hires, 
supervises, and pays the other assistants 
pursuant to a contract under which the 
worker agrees to provide materials and 
labor and under which the worker is re­
sponsible only for the attainment of a re­
sult, this factor indicates an independent 
contractor status. Compare Rev. Rul. 63-
115, 1963-1 C.8. 178, with Rev. Rul. 55-
593, 1955-2 C.8. 610. 

6. Continuing Relationship. A contin­
uing relationship between the worker and 
the person or persons for whom the ser­
vices are performed indicates that an em­
ployer.:employee relationship exists. A 
continuing relationship may exist where 
wort is performed at frequently recurriDg 
although irregular intervals. See Uniled 
StaleS v. SiJJc. 

7. Set Hours of Work. The establish­
ment of set hours of work by the person 
or persons for whom the services are per­
formed is a factor indicating control. See 
Rev. Rul. 73-591, 1973-2 C.8. 337. 
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8. Full T~ Required. If the worker 
must devote substantially full time to the 
businea_Qfthe person or persons for whom 
the services are performed, such person 
or persons have control over the amount 
of time the worker spends working and 
impliedly restrict the worker from doing 
other gallifuI work. An independent con­
tractor, on the other hand, is free to work 
when and for whom he or she chooses. 
See Rev. Rul. ~. 1956-2 C.B. 694. 

9. Doing Work on Employer's Prem­
ises. If the work is performed on the 
premises of the person or persons for whom 
the services are performed, that factor 
suggests control over the worker, espe­
cially if the work could be done else­
where. Rev. Rut. 56-660, 1956-2 C.B. 
693. Work done off the premises of the 
person or ·J>ersons receiving the services, 
such as at the office of the worker, indi­
cates some freedom from control. How­
ever, this fact by itself does not mean that 
the worker is not an employee. Theim­
portance ofthis factor depends on the na­
ture of the service involved and the extent 
to which an employer generally would re­
quire that employees perform such ser­
vices on the employer's premises. Control 
·over the plate of work is indicated when 
the persoll·or persons for whom the ser­
vices are J)erfonned have the right to com­
Pel the wofter.to travel a designated route, 
to canvass i tCrntory within a certain time, 
or to W'ork at ~fie places as required. 
See Rev. Rul.!56-W4. 

10. orae;~r Sequence Set. If a worker 
must perform setvices in the order or se­
quence set by ~e person or persons for 
whom ·the services are performed, that 
factor Shows that the worker is not free 
to follow the worker's own pattern of work 
but must follow the established routines 
and ~edul~. of 'the person or persons 
for wJ!om the services are performed. 
Often, becaiise of the nature of an oc­
cupation, the person or persons for whom 
the services are performed do not set the 
order of the ·services or set the order in­
frequently. It ~ sufficient to show control, 
however, if such person or persons retain 
the right to do so. See Rev. Rul. 56-694. 

11. Oral or Wrinen Repons. A require­
ment that the worker submit regular or 
written. reports to the person or persons 
for whom the services are perfom1ed in-. 
dicates ulegree of control. See Rev. Rul. 
70-309, 1970--1 C.B. 199, and Rev. Rul. 
68-248, 1968-:!;C.B. 431. 

12. Payment by Hour, Week, Month. 
· Payment by the hour, week, or month 

generally points to an employer-em­
ployee relationship, provided that this 
method of payment is not just a conve­
nient way of paying a lump sum agreed 
upon as the cost· of a job. Payment made 
by the job or on a straight commission 
generally indicates that the worker is an 
independent contractor. See Rev. Rul. 74-
389, 1974-2 C.B. 330. 

13. Payment of Business and/or Trav­
eling Expenses. If the person or persons 
for whom the services are performed or­
dinarily pay the worker's business and/or 
traveling expenses, the worker is ordi­
narily an employee. An employer, to be 
able to control eipenses, generally retains 
the right to regulate and direct the work­
er's business activities. See Rev. Rul. 55-
144, 1955-1 C.B. 483. 

14. Furnishing of Tools and Materials. 
The fact that the person or persons for 
whom the services are performed furnish 
significant tools, materials, and other 
equipment tends to show the existence of 
an employer-employee relationship. See 
Rev. Ru!. 71-524, 1971-2 C.B. 346. 

15. Signi/icanl Investment. If the worker 
invests in facilities that are used by the 
worker in performing services and are not 
typically maintained by employees (such 
as the maintenance of an office rented at 
fair value from an unrelated party), that 
factor tends to indicate that the worker is 
an independent contractor. On the other 
hand, lack of investment in facilities in­
dicates dependence on the person or per­
sons for whom the services are performed 
for such facilities and, accordingly, the 
existence of an employer-employee rela­
tionship. See Rev. Rul. 71-524. Special 
scrutiny is required with respect to certain 
types of facilities, S\ICh as home offices. 

16. Realizalion of Profit or Loss. A 
worker who can realize a profit or suffer 
a loss as a result of the.worker's services 
(in addition to the profit or loss ordinarily 
realized by employees) is generally an in­
dependent contractor, but the worker who 
cannot is an employee. See Rev. Rul. 70-
309. For example, if the worker is subject 
to a real risk of economic loss due to sig­
nificant investments or a bona fide liability 
for expenses,· such as Salary payments to 
unrelated employees, that factor indicates 
that the worker is an independent con­
tractor: The risk that a worker will not 
receive payment for his or her services, 
however, is common to both independent 
contractors and employees and thus dGCs 
not constitute. a sufficient economic risk 
to support treatment as an independent 
contractor. 

\ 

Section 3121 

17. Workin&:/'!r.1~on Than One Firm 
"'" T.U,V. M.lf~~iJerforms more than 
de minimis se~~ a multiple of un­
related person&'·~~t~ at the same time, 
that factor. ~"indicates that the 
worker is an ~t contractor. See · 
R~v. Ru,1. J~ST,Z/J9.iG..2 C.B. 221. How­
ever,. a i'l'l~~~Jpcfrforms services for 
more tbaii one-XpClsOn .may be an em­
ployee of eacb·Of,dte persons; especially 
where such persoiii ·are part of the sanie 
service ammge.mept>,.. 

18. Malcing"~ !-vailobk to Gen­
eral Public. ~-fJ!Ct Chat a worker makes 
his or her ~ jlV8ilable to the general 
public on a rcplar;·~ consistent basis 
indicates an illdcip;ndent contractor re­
lationship. See-~ui. 56-660. 

19. Righi to ~- The right to 
discharge a worker is a factor indicating 
that the work« is an employee and the 
person posseaing the right is an em­
ployer. An employer exercises control 
through the threat of dismissal' which 
causes the worker to obey the employer's 
instructions. An independent contractor. 
on the other band, caDDOt be fired so long 
as the independent conlrador produces a 
result that meets the mntract specifica­
tions. Rev. Ral. 7S-41; 1975-l C.B. 323. 

20. Righi to T~. If the worker 
has the right to end_llis Or her relationship 
with the person fOr.Wllom the services are 
performed at any .tlnie be or she wishes 
without incurring liability, that factor in­
dicates an employer-employee relation­
ship. See Rev. Ral. 70-309. 

Rev. Ru!. 75-41 considers the employ­
ment tax status of individuals performing 
services for a physician's professional ser· 
vice corporation~ The eoq)oration is in the 
business of providing a variety of services 
to professional people and firms (sub­
scribers), including the services of secre­
taries, nurses, dental hygienists, and other 
similarly trained penonnel. The individ­
uals who are to perform the services are 
recruited by the cmpoiation, paid by th't 
corporation, assigned to jobs, and pro­
vided with employee benefits by the cor­
poration. Indi'riduals who enter into 
contracts with the <iOrpOration agree they 
will not contract ~ with any sub­
scriber to wbic:b dieY iie imigned for at 
least three montbS~tion of their 
contracts with tbe·cmpOiation. The cor­
poration assigns t11¢'~dual to the sub-, 
scriber to worto)l~~l>er's premises 
with the su -· ......,., ·"~ .. ·· · nt. Subscri-
bers have the:: • . : . ;~that an in­

dividual furnished IJY;-~~~~tion cease 
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providing services toJhem, and·they have 
the funher right to have such individual 
replaced by the corporation within a rea­
sonable period of time, but the subscri­
bers have no right to affect the contract 
between the individual and the corpora­
uon. The corporation retains the right to 
discharge the individuals at any time. Rev. 
Rul. 75-41 concludes that the individuals 
are employees of the corporation for fed­
eral employment tax purposes. 

Rev. Rul. 70-309 considers the em­
ployment tax status of certain individuals 
who perform services as oil well pumpers 
for a corporation under contracts that 
characterize such individuals as indepen­
dent contractors. Even though the pum­
pers perform their services away from the 
headquaners of the corporation and are 
not given day-to-day directions and in­
structions, the ruling condu~ that the 
pumpers are employees of the corpora­
tion because the pumpers perform their 
services pursuant to an arrangement that 
gives the corporation the right to exercise 
whatever control is necessary to assure 
proper performanee of .the services; the 
pumpers' services are ho.th ncc::essary and 
incident to the business conducted by the 
corporation; and the pumper$ are not en­
gaged in an independent enterprise in 
which they assume the ~~risks 
but rather work in the conrse of.the cor~ 
poration's trade or businCl!5<-See also Rev. 
Rul. 70-630,'1970-2C.B. ?29, which con­
siders the employment tax status of 
salesclerks furnished by an employee ser­
vu:e company to a retail store to perform 
temporary services for the store. 

Section 530(a) of the 1978 Act, as 
amended ~y section 269(c) of the Tax Eq­
uity and Fiscal Responsibility Act of 1982, 
1982-2 C.B. 462, 536, provides, for pur­
poses of the employment taxes under sub­
title C of the Code, that if a taxpayer did 
not treat an individual as an employee for 
any period. then the individual shall be 
deemed not to be an employee, unless the 
taxpayer had no reasonable basis for not 
treating the individual as an employee. 
For any period after December 31, 1978, 
this relief applies only if both of the 
following consistency rules are satisfied: 
(1) all federal tax retu~ (including in­
formation returns) required to be filed by 
the taxpayer with respect.to the individual 
for the period are filed on a basis con­
sistent with the taxpayer's treatment of 
the individual as not being an employee 
("reporting consistency rule"), and (2) the 
taxpayer (and any predecessor) bas not 
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treated any individual holding a substan­
tially similar position as an employee for 
purposes of the employment taxes for pe­
riods beginning after December 31, 1977 
(''substantive consistency rule"). 

The determination of whether any in­
dividual who is treated as an employee 
holds a position substantially similar to 
the position held by an individual whom 
the taxpayer would otherwise be permit­
ted to treat as other than an employee for 
employment tax purposes under section 
530(a) of the 1978 Act requires an ex­
amination of all the facts and circwn­
stances, including particularly the activi­
ties and functions performed by the in­
dividuals. Differences in the positions held 
by the respective individuals that result 
from the taxpayer's treatment of one in­
dividual as an employee and the other 
individual as other than an employee (for 
example, that the former individual is a 
participant in the taxpayer's qualified 
pension plan or health plan and the latter 
individual is not a participant in either) 
are to be disregarded in determining 
whether the individuals hold substantially 
similar positions. 

Section 1706(a) of the 1986 Act added 
to section 530 of the 1978 Act a new sub­
se_ction (d), which provides an exception 
with respect to the treatment of cenain 
workers. Section 530( d) provides that sec­
tion 530 shall not apply in the case of an 
individual who, pursuant to an arrange­
ment between the taxpayer and another 
person, provides services for such other 
person as an engineer, designer, drafter, 
computer programmer, systems analyst. 
or other ,imilarly skilled worker engaged 
m a similar line of work. Section 530(d) 
of the 1978 Act does not affect the de­
termination of whether such workers are 
employees under the common law rules. 
Rather, it merely eliminates the employ­
ment tax relief under section 530(a) of the 
1978 Act that would otherwise be avail­
able to a taxpayer with respect to those 
workers who are determined to be em­
ployees of the taxpayer under the usual 
common law rules. Section 530(d) applies 
to remuneration paid and services ren­
dered after December 31, 1986. 

The Conference Report on the t 986 
Act discusses the effect of section 530( d) 
as follows: -.. 

The Scnale amendment applies whether lbc ser­
vices of (technical service workenJ arc provided by 
the finn to only one client during the year or lo more 
than one client. and Whelhcr or not such individuals 
have been designated or treated by lhe ledmical ser­
vices finn as independent contracton, sole proprie· 

10~. partne~. or employees of a per10lllll ...,_ 
corporation conuolled by llUdl individual. ,'lbe 6cl 
of the provision cannot be aYOided by d8iiB ibit' ilid. 
technical service personnel arc ~-Ci"*~ 
semce corporabOllS convolled by mdl ~ Far 
example. an engineer retained by a ledmkal·leivices 
firm IO provide services IO a manufm:lma .m.i.il -*! 

th
the chffecl of this provision by orpniziDg a ...,p..;,aliw 

at_ e or she controls and lbcn daimilij~~-~ 
services as an employee of lhal corponlimi. ·,' "'o 

. . ._. (T]he provision does not apply widl riisi!Ccho 
tndi\'lduals who are classified, under lbc ..,an, llp­

phcable common law standards, • ~ ·o1 a 
bus111ess that is f client of Ille lcdmical icivaa llrm. 

,~_. . 

2 H.R. Rep. No. 99-841 (Conf.:,·Jll;p.), 
99th Cong .• 2d Sess. U-834 to 835 (1986). 

U~der ~he. facts of Situation !• ~ ~ 
relat1onsh1p 1s between the Fimrililifdie 
Individual, and the Firm retains the.right 
of control to insure that the services are 
performed in a satisfactory fashion. 1be 
fact that the Client may also exercise some 
degree of control over the Individual does 
not indicate that the individual is not an 
employee. Therefore, in Situation 1, the 
Individual is an employee of the Finn un­
der the common law rules. 1be fads in 
Situatio~ .1 involve an arrangement among 
the lnd1V1dual, Firm, and Oient, and the 
services provided by the Individual are 
technical services. Accordingly, the Rnn 
is denied section 530 relief Under section 
5.30(d) of the 1978 Act (as added tJY iec­
Uon 1706 of the 1986 Act), and o0 relief 
is available with respect to any employ­
ment tax liability incurred in Situation 1. 
The analysis would not differ if the facts 
of Situation 1 were changed to state that 
the Individual provided the tecbnical ser· 
vices through a personal service corpo­
ration owned by the Individual. 

In Situation 2, the Firm does not retain 
any right to control the performance of 
the services by the Individual and, thus, 
no employment relationship exists be· 
tween the Individual and the Fmn. 

In Situation 3, the Firm does not con· 
trol the performance of the services of the 
Individual, and the Firm bas no right to 
affect the relationship between the Oient 
and the Individual. Consequently; no em­
ployment relationship exists betWeeo the 
Firm and the Individual. 

HOLDlNGS 

Situation 1. The Individual is an ·em­
ployee of the Firm under the c:oDUnOn law 
rules. Relief under section SJO~f'ibeJ,978 
Act is not available to the F'um1~me 
of the provisions of section ·sJQ(cif.: .·. 

Situation 2. The lndividuaf'is ~ an 
employee of the Firm under thC.comiiion 

· law rules. · ·' · · · 

t :\'' __ _ 
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Situation 3. The Individual is not an 
employee of the Finn under the common 
law rules. 

Because of the application of section 
530(b) of the 1978 Act, no inference should 
be drawn with respect to whether the 
Individual in Situations 2 and 3 is an em­
ployee of the Oient for federal employ­
ment tax purposes. 

26 CFR 3/.3J06(i}-I: Wlao an nnployea. 

Guidelines for determining the cmploymcn1 status 
of taxpayers (ledinical service specialills) affected by 
ICCtion SJO(d) of the Revenue Act of 1978, u added 
by scction 1706 of the Tu Reform Act of 1986. 1bc 
specialisl ~ IO be classi6ed a employees under scn­
crally applicable common law llWldaids. Sec Rev. 
Rut. 87~1. pqe 296. 

Cblpter 24.~ of 1-Tu It 
Soma on Wqes 
Sullchlpter A.-Wltbholdlac fnlm Wqes 

-Slclloa 3401.~ .... 
26 CFR 31.340/(c}-/: Emptoytt. 

Guidclincs for dclermining the employmenl status 

of taxpayers ( tiedmical service specialists) affected by 
SCClion SJO(d) of the Revenue Act of 1978, a added 
by section 1706 of the Tu Reform Act of 1986. 1bc 
spccia1isl ~ 1o be classi6ed a employees under scn­
eraUy applicabk common law standards. Sec Rev. 
Rut. 87~1. pqe 296 

Information which mllll be obtained by a with­
holding agent in order IO rely oa a noarcsidcnt ·alien 
studcnfs claim for exemption from federal income 
lax on compcmalion for services.under an income lax 

treaty lo which lbe Uni1cd StalCS is a parry. Sec Rev. 
Proc. 87-8, pep 366. 

Information which must be obtained by a wilb­
boldiog agcnl in order IO rely oa a noarcsidcnl Uien"s 
daim for exemplioo from federal income lax Oil in­
come received a a leadlcr or researdler lllldcr an 
income tax lrcaty 10 wbicb the Ullited StalCS ii a 
party. Sec Rev. Proc. 17-'J, page 368. 

26 CFR 31.3402(/)(1)-IT: A.ddilional widiJfDlding a­
nnption to wltidi "" nnploytt i.J mlilkd In rapttt of 
IN ""11dmd deduaio,.. (tonponvy) 

T.D. 8112 
TITLE 26.-INTERNAL REVENUE.­
CHAPTER 1, SUBCHAPTER C, PART 

31-EMPLOYMENT TAXES AND 
COLLECTION OF INCOME TAX AT 
SOURCE 

AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Temporary regulations. 

SUMMARY: This document contains 
temporary regulations that relate to the 
submission of withholding exemption cer­
tificates when the total number of with­
bo ldi n g exemptions claimed on the 
certificate exceeds 10, and to the require­
ments that an employee must meet to be 
entitled to the additional withholding ex­
emption in respect of the standard de­
duction. The temporary rules modify the 
withholding rules as made by the Tax Re­
form Act of 1986. In addition, the tem­
porary regulations set forth in this 
document serve as the text of the pro­
posed rcgulations• .. [page SOS, this Bul­
letin]. 

EFFECTIVE DATE: These regulations 
are effective with respect to Forms W-4 
received after November 30, 1986. 

. FOR FURTHER INFORMATION 
CONT ACT: Laura Ann M. Lauritzen of 
the Legislation and Regulations Division, 
Office of Chief Counsel, Internal Reve­
nue Service, 1111 Constitution Avenue 
N.W., Washington, DC 20224 (Atten­
tion: CC:LR:T) (202-566-3459, not a toll­
free call). 

SUPPLEMENTARY INFORMATION: 
BACKGROUND 

This document contains temporary reg­
ulations under section 3402 of the Internal 
Revenue Code of 1986 that detail the cir­
cumstances under which an employer must 
submit an Employee's Withholding Al­
lowance Certificate and those under which 
an employee may claim an additional 
withholding exemption. The Tax Reform 
Act of 1986 increased the amount of each 
withholding exemption. It also modified 
or eliminated a number of deductions and 
credits which an employee previously could 
take into account in determining the num­
ber of withholding allowances the em­
ployee was entitled to claim on the 
withholding exemption certificate. The 
temporary regulations provided by this 
document will remain in effect until 
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superseded by final regulations on this 
project. 

EXPLANATION OF PROVISIONS 

Section 3402(f)(2) of the Code provides 
that an employee must furnish his or her 
employer with a withholding exemption 
certificate claiming a number of with­
holding exemptions, which may in no event 
exceed the number to which the employee 
is entitled. In an attempt to ensure that 
employees do not claim an excessive num­
ber of withholding exemptions, current 
§31.3402(f)(i}-l(g) providCs that an em­
ployer must submit to the Internal Rev­
enue Service a copy of any withholding 
exemption certifitate if the total number 
of withholding exemptions claimed on the 
certificate exceeds 14. Since the Tax Re­
form Act of 1986 increased the amount 
of each withholding exemption and elim­
inated or limited a number of the deduc­
tions and credits previously used in 
determining the number of withholding 
allowances to which an employee was en­
titled, in some cases the number of with­
holding exemptions that an employee is 
entitled to claim has been reduced. To 
reftcct these changes, these temporary 
regulations amend the regulations relat­
ing to withholding exemption certificates 
to require employers to submit to the Ser­
vice a copy of any Form W-4 (Employee's 
Withholding Allowance Certificate) on 
which an employee claims more than 10 
exemptions. 

Section 31.3402(f)(l}-l(e) provides that 
an employee may claim an additional 
withholding exemption if certain require­
ments are met. Since the Tax Reform Act 
of 1986 replaced the zero bracket allow­
ance with the standard deduction and to 
ensure that withholding more closely 
matches tax liabilities, these temporary 
regulations amend the regulation relating 
to this additional withholding exemption 
to reftect the new law. 

NON-APPLICABILITY OF 
EXECUITVE ORDER 12291 

The Commissioner of Internal Reve­
nue bas determined that this tempo~ 
rule is not a majot rule as defined~­
ecutive Order 12291 and that a regulatory 
impact analysis therefore is not required. 

REGULATORY FLEXIBILITY 
ANALYSIS 

A general notice of proposed .rule­
making is not required by 5 u.s.t. 553 
for temporary regulations. Accordingly, 
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i\!IEMORANDID-1 FOR BETH NOLAN 

DETERMINED TO BF. AN 
ADMINISTRATIVE f0.ARKING 
INITIALS: ,)d;fr\ DATE ?fn(f[ 
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ASSOCIATE COLNSEL TO THE PRESIDENT 

CLARISSA CERDA 
ASSIST A.t~T COUNSEL TO THE PRESIDENT 

MARVIN KRISLOV 
ASSIST ANT COUNSEL TO THE PRESIDENT 

FROM: Jana L. Blair 
Office of Counsel to the President 

SUBJECT: Social Security Domestic Employment Reform Act of 1994 

For purposes of consideration of "nanny taxes" in the appointment process, pertinent 
provisions of the Social Security Domestic Employment Reform Act of 1994 provide 
the following: 

Threshold Requirement 

1. The threshold wage requirement for social security tax purposes is raised to $1000 
per calendar year. This change applies to remuneration paid after December 31, 
1993. 

2. Beginning in calendar years after 1995 the threshold requirement of $1000 per 
year will be adjusted based on indexing calculations set forth in the Social Security 
Act. 

Age Limit 

3. Domestic employees who are under the age of 18 during any portion of the 
subject calendar year of employment and for whom the domestic service is not the 
principal occupation, are excluded from coverage. In other words, the employer does 
not pay Social Security taxes on this individual. 

It should be noted that the exemption does not apply to individuals whose principal 
occupation is household employment. Furthermore, for purposes of the act, being a 
student is considered an occupation. 
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** Also noce thac che age provision applies co remuneracion paid in calendar years 
beginning after 1994. There is no provision wich respecc co retroactive adjustment of 
the threshold for 1993 and 1994. 

Federal Unemplovmenc Insurance 

4. There was no change made to the threshold requirement of $1000 or more per 
calendar quarter for payment of Federal unemployment insurance. 

Effective Dates 

5. The $1,000 threshold is effective for the calendar year 1994. The simplified 
reporting system and other provisions of the conference agreement are effective 
January 1, 1995. 

Refunds for 1994 tax vear 

6. Refunds will be given for payroll taxes on wages paid in 1994 when the total 
wages that an employee receives from an employer are below the $1,000 threshold. 

There will be no loss to the employee of Social Security wage credits with respect co 
amounts refunded for 1994. To ensure that there is no loss of credits, an employer 
who would have been required co file a Form W-2 (without regard to enactment of 
the provisions discussed herein) will continue to be required to file the Form W-2. 
The employer must do this even though he or she may receive a refund of any Social 
Security taxes paid. 
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Begun and held at the Cily of Wa.hington on Trumlay, 
the twenty-fifth day of January, one thou.sand nine hundred and ninety-four 

21.n 21.ct 
To make impl"Ovement.a in the old-are, aurvivoni, and disability inaurance proirram 

under title II of the Social Security Act. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Social Security Domestic Employ-
ment Reform Act of 1994". --------------
SEC. 2. SIMPLIFICATION OF EMPLOYMENT TAXES ON DOMESTIC 

SERVICES. 

(a) THRESHOLD REQUIREMENT FOR SOCIAL SECURITY TAXES.­
( 1) AMENDMENTS OF INTERNAL REVENUE CODE.-

(A) GENERAL RULE.-Subparagraph (B) of section 
3121(aX7) of the Internal Revenue Cede of 1986 (defining 
wages) is amended to read as follows: 

"(B) cash remuneration paid by an employer in any 
calendar year to an employee for domestic service in a 
private home of the employer (including domestic service 
described in subsection (g)(5)), if the cash remuneration 
paid in such year by the employer to the employee for 
such service is less than the applicable dollar threshold 
(as defined in subsection (x)) for such year,". 

(B) APPLICABLE DOLLAR raRESHOLD.-Section 3121 of 
such Code is amended by adding at the end thereof the 
following new subsection: 

"(x) APPLICABLE DOLI.AR THREsHOLD.-For purposes of sub­
section (a)(7XB ), the t.ezm 'applicable dollar threshold' means 
$1,000. In the case of calendar years after 1995, the Commissioner 
of Social Security shall acljust such $1,000 amount at the same 
time and in the same manner as under section 215(a)(l)(B)(ii) 
of the Social Security Act with respect to the amounts referred 
to in section 215(aXlXB)(i) of such Act, except that, for purposes 
of tbis/aragraph, 1993 shall be substituted for the calendar year 
referre to in section 215(a}(l)(B)(ii)(Il) of such Act. If any amount 
as adjusted under the . preceding sentence is not a multiple of 
$100, such amount shall be rounded to the next lowest multiple 
of $100.". 

(C) EMPLOYMENT OF DOMESTIC EMPLOYEES UNDER AGE 
18 EXCLUDED FROM COVERAGE.-Section 312l(b) of such 
Code (defining emP.loyment) is amended-

(i) bY striking "or" at the end of paragraph (19), 
(ii) by striking the period at the end of paragraph 

(20) and inserti.ag "; or'', and 
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(iii) by adding at the end the following new para­
graph: 

"(21) domestic service in a private home of the employer 
which-

"(A) is performed in any year by an individual under 
the age of 18 during any portion of such year, and 

"(B) is not the principal occupation of such employee.". 
(D) CONFORMING AMENDMENTS.-The second sentence 

of section 3102(a) of such Code is a.mended-
(i) by striking "calendar quarter" each place it 

appears and inserting "calendar year', and 
(ii) by striking "$50" and inserting "the applicable 

dollar threshold (as defined in section 3121(x)) for such 
year". 

(2) AMENDMENT OF SOCIAL SECURITY ACT.-
(A) GENERAL RULE.-Subparagraph (13) of section 

209(a}(6) of the Social Security Act (42 U.S.C. 409(a}(6)(B}} 
is amended to rea<ias follows: 
"(B) Cash remuneration paid by an employer in any cal­

endar year t.o an employee for domestic service in a private 
home of the eI!lployer (including domestic service described 
in section 210(£)(5)), if the cash remuneration paid in such 
year by the employer t.o the employee for such service is less 
than the applicable dollar threshold (as defined in section 
3121(x) of the Internal Revenue Code of 1986) for such year,". 

(B) EMPLOYMENT OF DOMF.STIC EMPLOYEES UNDER AGE 
18 EXCLUDED FROM COVERAGE.-Section 210(a) of such Act 
(42 U.S.C. 410(a)) is amended-

(i) by striking "or" at the end of paragraph ( 19), 
(ii) by s~ the period at the end of paragraph 

(20) and inserting ; or", and 
(iii) by adding at the end the following new para­

graph: 
"(21) Domestic service in a private home of the employer 

which-
"(A) is performed in any year by an individual under 

the age of 18 during any portion of such year, and 
"(B) is not the principal occupation of such employee.". 

(3) EFFECTIVE DATES.-
(A) IN GENERAL.-Except as provided in subbTph 

(B), the amendments made by this subsection s apply 
to remuneration paid after December 31, 1993. 

(B) EXCLUDED EMPLOYMENT.-The amendments made 
by paragraphs (lXC) and (2XB) shall apply to services 
performed after December 31, 1994. 
(4) No LOSS OF SOCIAL SECURITY COVERAGE FOR 1994; 

CONTINUATION OF W-2 F1UNG REQUIREMENT.-NotwithsUmding 
the amendments made by this subsection, if the wag~ (as 
defined in section 3121(a) of the Internal Revenue Code of 
1986) paid during 1994 t.o an employee for domestic service 
in a private home of the -b-::JflQyer are less than $1,000-

(A) the employer s file any return or statement 
required under section 6051 of such Code with respect 
to such =!es (determined without regard to such amend-
ments), . 

(B) the employee shall be entitled to credit under sec­
tion 209 of the Social Security Act with respect to any 
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such wages required to be included on any such return 
or statement. 

(b) COORDINATION OF COLI.ECTION OF DOMESTIC SERVICE 
EMPLOYME?'.'T TAXES WITii CoLI.ECTION OF INCOME TAXES.-

( 1) IN GENERAL-Chapter 25 of the Internal Revenue Code 
of 1986 (relating to general provisions relating to employment 
taxes) is amended by adding at the end thereof t.he following 
new section: 

"SEC. 3510. COORDINATION OF COLl.ECTION OF DOMESTIC SERVICE 
EMPLOYMENT TAXES WITH COLl.ECTION OF INCOME 
TAXES. 

"(a) GENERAL RULE.-Except as otherwise provided in this sec­
tion-

"(1) returns with respect to domestic service employment 
taxes shall be made on a calendar year basis, 

"(2) any such return for any calendar year shall be filed 
on or before the 15th day of the fourth month following the 
close of the employer's taxable year which begins in such cal­
endar year, and 

"(3) no requirement to make deposits (or to pay install­
ments under section 6157) shall apply with respect to such 
taxes. 
"(b) DOMESTIC SERVICE EMPLOYMENT TAXES SUBJECT TO ESTI­

MATED TAX PROVISIONS.-
"( 1) IN GENERAL.-Solely for purposes of section 6654, 

domestic service employment taxes imposed with respect to 
any calendar year shall be treated as a tax imposed by chapter 
2 for the taxable year of the employer which begins in such 
calendar year. 

"(2) EMPLOYERS NOT OTiiERWISE REQUIRED TO MAKE ESTI­
MATED PAYMENTS.-Paragraph (1) shall not apply to any 
employer for any calendar year if-

"(A) no credit for wage withholding is allowed under 
section 31 to such employer for the taxable year of the 
employer which begins in such calendar year, and 

"(B) no addition to tax would (but for this section) 
be imposed under section 6654 for such taxable year by 
reason of section 6654(e). 
"(3) ANNuALIZATION.-Under regulations prescribed by the 

Secretary, appropriate adjustments shall be made in the 
application of section 6654(dX2) in respect of the amount 
treated as tax under paragraph ( 1). 

"(4) TRANSITIONAL RULE.-In the case of any taxable year 
beg.inning before January 1, 1998, no addition to tax shall 
be made under section 6654 with respect to any underpayment 
to the extent such underpayment was created or increased 
by this section. 
"(c) DOMESTIC SERVICE EMPLOYMENT TAXES.-For purposes of 

this section, t.he term 'domestic service employment taxes' means­
"(I) any taxes imposed by chapter 21or23 on remuneration 

paid for domestic service in a private home of the employer, 
and 

"(2) any amount withheld from such remuneration pursu­
ant to an agreement under section 3402(p). 
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For purposes of tbis subsection, the term 'domestic service in a 
private home of the employer' includes domestic service described 
m section 3121(gX5). 

"(d) EXCEPTION WHERE EMPLOYER LIABLE FOR OniER EMPLOY­
MEZ...'T TAXFS.-To the extent provided in regulations prescribed 
by the Secretary, this section shall not 1~~fi:Iy t.o any employer 
for any calendar year if such employer is · le for any tax Under 
this subtitle with respect t.o remuneration for services other than 
domestic service in a private· home of the employer. 

"(e) GENERAL REGUU.TORY At.rraORITY.-The Secretary shall 
prescribe such regulations as may be necessary or appropriate 
t.o carry out the purposes of this section. Such regulations may 
treat domestic service employment taxes as taxes imposed b;r chap­
ter 1 for purposes of coordi.nat:i..ng the assessment and collection 
of such employment truces with the assessment and collection of 
domestic employers' income truces. 

'''(f) AUTHORITY To ENTER IN'I'o AGREEMENTS To CoLl.ECT STATE 
UNEMPLOYMENT TAXES.-

"( 1) IN GENERAL.-The Secretary is hereby authorized t.o 
enter int.o an agreement with any St.ate t.o collect, as the 
agent of such St.ate, such State's unemployment taxes imposed 
on remuneration paid for domestic service in a private home 
of the employer. Any taxes t.o be collect.ed by the Secretary 
pursuant t.o such an agreement shall be treated as domestic 
service employment truces for purposes of tbis section. 

"(2) TRANSFERS TO STATE ACCOUNT.-Any amount collected 
under an agreement referred to in paragraph (1) shall be trans­
ferred by the Secretary to the account of the State in the 
Unemployment Trust Fund. 

"(3) SUBTITLE F MADE APPUCABLE.-For purposes of subtitle 
F, any amount required to be collected wider an agreement 
under paragraph (1) shall be tl"eated as a tax imposed by 
chapter 23. 

"(4) STATE.-For purposes of this subsection, the term 
'State' has the meaning given such term by section 3306(j)(l).". 

(2) CLERICAL AMENDMENT.-The table of sections for chap­
ter 25 of such Code is amended by adding at the end thereof 
the following: 

"Sec:. 3510. Coordination or collection or domeatic: aervic:e employment tuea 
with a>llec:tion or income taxea. •. 

(3) EFFECTIVE DATE.-The amendments made by this sub­
section shall apply t.o remuneration paid in calendar ye~ 
be~ after December 31, 1994. 

(4) EXPANDED INFORMATION TO EMPLOYERS.-The Secretary 
of the Treasury or the Secretary's delegate shall prepare and 
make available information on the Federal tax obligations of 
employers with respect to employees performing domestic serv­
ice in a private home of the employer. Such information shall 
also include a statement that such employers may have obliga­
tions with respect t.o such employees under St.ate laws relating 
t.o unemployment insurance and workers compensation. 

SEC. 3. ALLOCATIONS TO FEDERAL DISABILITY INSURANCE 1RUST 
FUND. 

(a) .ALLOCATION WITH RESPECT TO WAGES.-Section 201(b)(l) 
of the Social Security Act (42 U.S.C. 401(b)(l)) is amended by 
striking "(O) 1.20 per centum" and all that follows through "Decem-



H.R.4278--5 

ber 31, 1999, and so reported," and inserting "(0) 1.20 per centu.m 
of the wages (as so defined) paid after December 31, 1989, and 
before January 1, 1994, and so reported, (P) 1.88 per centu.m of 
the wages (as so defined) paid after December 31, 1993, and before 
January 1, 1997, and so reported, (Q) 1.70 per centum of the 
wages (as so defined) paid after December 31, 1996, and before 
January 1, 2000, and so reported, and (R) 1.80 per centum of 
the wages (as so defined) paid after December 31, 1999, and so 
reported,". 

(b) ALLoCATION Wini RESPECT TO SELF-EMPLOYMENT 
INcoME.-Section 201(bX2) of such Act (42 U.S.C. 401CbX2)) is 
amended by st:riking "(0) 1.20 per centum" and all that follows 
through "December 31, 1999," and inserting "(0) 1.20 per centu.m 
of the amount of self-employment income (as so defined) so reported 
for any taxable year beginning after December 31, 1989, and before 
January 1, 1994, (P) 1.88 per centum of the amount of self-employ-

-- ment income (as so defined) so reported for any taxable year begin­
ning after December 31, 1993, and before January 1, 1997, (Q) 
1. 70 per centum of the amount of self-employment income (as 
so defined) so reported for any taxable year beginning after Decem­
ber 31, 1996, and before January 1, 2000, and (R) 1.80 per centum 
of the amount of self-employment income (as so defined) so reported 
for any taxable year beginning after December 31, 1999,". 

(c) EFFECTIVE DATE.-The amendments made by this section 
shall apply with respect t:D wages paid after December 31, 1993, 
and self-employment income for taxable years beginning after such 
date. 

(d) STUDY ON RISING COSTS OF DISABILITY BENEFITS.-
( l) IN GENERAL-As soon as practicable after the date 

of the enactment of this Act, the Commissioner of Social Secu­
rity shall conduct a comprehensive study of the reasons for 
rising costs payable from t.he Federal Disability Insurance Trust 
Fund. 

(2) MA.TIERS TO BE INCLUDED IN STUDY.-In conducting 
the study under this subsection, the Commissioner of Social 
Security shall-

(A) determine the relative importance of the followiDg 
factors in increasing t.he costs payable from the Trust Fund: 

(i) increased numbers of applications for benefits; 
(ii) higher rates of benefit allowances; and 
(iii) decreased rates of benefit terminations; and 

(B) identify, t.o t.he extent possible, underlying social, 
economic, demographic, programmatic, and other trends 
responsible for changes in disability benefit applications, 
allowances, and terminations. 
(3) REPORT.-Not later than October 1, 1995, the Commis­

sioner of Social Security shall transmit a report to the Commit­
tee on Ways and Means of t.he House of Representatives and 
the Committee on Finance of the Senate setting forth t.he 
results of t.he study conducted under this subsection, together 
with any recommendations for legislative changes which the 
Commissioner determines appropriate. 
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SEC. s. ADDmONAL DEBT COILECTION PRAcnCES. 

(a) IN GENERAL-Section 204 of the Social Security Act (42 
U.S.C. 404) is amended by adding at the end the following new 
subsection= 

"(£)( 1) With respect to· any delinquent amount, the Commis­
sioner of Social Security may use the collectio~ practices described 
in sections 37ll(t), 3716, and 3718 of title 31, Unit.ed States Code, 
as in effect on October 1, 1994. 

"(2) For purposes of paragraph (1), the term 'delinquent amount' 
means an amount-

"(A) in excess of the correct amount of payment under 
this title; 

"(B) paid to a person after such person has attained 18 
years of age; and 

"(C) determined by the Commissioner of Social Security, 
under regulations, to be otherwise UDreCoverable under this 
section after such person ceases to be a beneficiary under 
this title.". 
(b) CONFORMING AMENDMENT.-Section 370l(d) of title 31, 

United States Code, is am.ended by inserting", except to the extent 
provided under section 204(£) of such Act (42 U.S.C. 404(£))," after 
"the Social Security Act (42 U.S.C. 301 et seq.)". 

(c) EFFECTIVE DATE.-The amendments made by this section 
shall apply to collection activities begun on or after the date of 
the enactment of this Act and before October 1, 1999. 
SEC. 8. NURSING HOMES REQUIRED TO REPORT ADMISSIONS OF SSI 

RECIPIENTS. 

(a) IN GENERAL-Section 1631(eXl) of the Social Security Act 
(42 U.S.C. 1383(eX1)) is amended by add.i.Dg at the end the following 
new subparagrap~ 

"(C) For purposes of making determinations under section 
16ll(e), the requirements prescribed by the Commissioner of Social 
Security pursuant to subparagraph (A) of this paragraph shall 
require each administtator of a nursing home, extended care facility, 
or intermediate care facility, within 2 weeks after the admission 
of any eligible individual or eligible spouse receiving benefits under 
this title, to tta.nsmit to the Commissioner a report of the 
admission.". 

(b) EFFECTIVE DATE.-The amendment made by subsection (a) 
shall apply to admissions occurring on or after October 1, 1995. 
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SEC. s. ADDmONAL DEBT COu.ECTION PRAcnCES. 

(a) IN GENERAL-Section 204 of the Social Security Act (42 
U.S.C. 404) is a.mended by adding at the end the following new 
subsection; 

"(fl( 1) With respect t.o ·any delinquent amount, the Commis­
sioner of Social Security may use the collecti.o~ practices described 
in sections 3711(£), 3716, and 3718 of title 31, United States Code, 
as in effect on October 1, 1994. 
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means an amount-

"(A) in excess of the correct amount of payment under 
this title; 

"(B) paid to a person after such person has attained 18 
years of age; and 

'"(C) determined by the Commissioner of Social Security, 
under regulations, t.o be otherwise unrecoverable under this 
section after such person ceases to be a beneficiary under 
this title.". 
(b) CONFORMING AMENDMENT.-Section 370l(d) of title 31, 

United States Code, is amended by inserting", exceJ>t to the extent 
provided under section 204{£) of such Act (42 U.S.C. 404(f))," after 
"the Social Security Act (42 U.S.C. 301 et seq.)". 

(c) EFFECTIVE DATE.-The amendments made by this section 
shall apply t.o collection activities begun on or after the date of 
the enactment of this Act and before October 1, 1999. 
SEC. 6. NURSJNG HOMES REQUIRED TO REPORT ADMISSIONS OF SSI 

RECIPIEN'I'S. 

(a) IN GENERAL-Section 163l(eXl) of the Social Security Act 
(42 U.S.C. 1383(eXl)) is amended by adding at the end the following 
new subparagraph: 

"(C) For purposes of making determinations under section 
16ll(e), the requirements prescribed by the Commissioner of Social 
Security pursuant to subparagraph (A) of this paragraph shall 
require each administtat.or of a nursing home, extended care facility, 
or intermediate care facility, within 2 weeks after the admission 
of any eligible individual or eligible spouse receiving benefits under 
this title, to transmit t.o the Commissioner a report of t.he 
admission.". 

(b) EFFECTIVE DATE.-The amendment made by subsection (a) 
shall apply to admissions occurring on or after October 1, 1995. 
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SEC. 7. RULE OF CONSTRUcnON. 

Until March 31, 1995, any reference in this Act (other than 
section 3(d)) or any amendment made by th.is Act t.o the Commis­
sioner of Social Security shall be deemed a reference t.o the Sec­
retary of Health and Human Services. 

Speaker of the House of Representatives. 

Vice President of the United States and 
President of the Senate. 
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[ * l J 

Employment status under section 530(d) of the Revenue Act of 1978. 
Guidelines are set forth for determining the employment status of a taxpayer 
(technical service specialist) affected by section 530(d) of the Revenue Act of 
1978, as added by section 1706 of the Tax Reform Act of 1986. The specialists 
are to be classified as employees under generally applicable common law 
standards. 

ISSUE 

In the situations described below, are the individuals employees under the 
common law rules for purposes of the Federal Insurance Contributions Act (FICA), 
the Federal Unemployment Tax Act (FUTA), and the Collection of Income Tax at 
Source on Wages (chapters 21, 23, and 24 respectively, subtitle C, Internal 
Revenue Code)? These situations illustrate the application of section 530(d) of 
the Revenue Act of 1978, 1978-3 (Vol. 1) C.B. 119 (the 1978 Act), which was 
added by section 1706(a) of the Tax Reform Act of 1986, 1986-3 (Vol. 1) C.B. 698 
(the 1986 Act) (generally effective for services performed and remuneration paid 
after December 31, 1986). 

FACTS 

In each factual situation, an individual worker (Individual), pursuant to an 
arrangement between one person (Firm) and another person (Client), (*2] 
provides services for the Client as an engineer, designer, drafter, computer 
programmer, systems analyst, or other similarly skilled worker engaged in a 
similar line of work. 

Situation 1 

The Firm is engaged in the business of providing temporary technical services 
to its clients. The Firm maintains a roster of workers who are available to 
provide technical services to prospective clients. The Firm does not train the 
workers but determines the services that the workers are qualified to perform 
based on information submitted by the workers. 

The Firm has entered into a contract with the Client. The contract states 
that the Firm is to provide the Client with workers to perform computer 
programming services meeting specified qualifications for a particular project. 
The Individual, a computer programmer, enters into a contract with the Firm to 
perform services as a computer programmer for the Client's project, which is 
expected to last less than one year. The Individual is one of several 
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programmers provided by the Firm to the Client. The Individual has not been an 
employee of or performed services for the Client (or any predecessor or 
affiliated corporation of the Client) (*3] at any time preceding the time at 
which the Individual begins performing services for the Client. Also, the 
Individual has not been an employee of or performed services for or on behalf of 
the Firm at any time preceding the time at which the Individual begins 
performing services for the Client. The Individual's contract with the Firm 
states that the Individual is an independent contractor with respect to services 
performed on behalf of the Firm for the Client. 

The Individual and the other programmers perform the services under the 
Firm's contract with the Client. During the time the Individual is performing 
services for the Client, even though the Individual retains the right to perform 
services for other persons, substantially all of the Individual's working time 
is devoted to performing services for the Client. A significant portion of the 
services are performed on the Client's premises. The Individual reports to the 
Firm by accounting for time worked and describing the progress of the work. The 
Firm pays the Individual and regularly charges the Client for the services 
performed by the Individual. The Firm generally does not pay individuals who 
perform services for the [*4] Client unless the Firm provided such 
individuals to the Client. 

The work of the Individual and other programmers is regularly reviewed by the 
Firm. The review is based primarily on reports by the Client about the 
performance of these workers. Under the contract between the Individual and the 
Firm, the Firm may terminate its relationship with the Individual if the review 
shows that he or she is failing to perform the services contracted for by the 
Client. Also, the Firm will replace the Individual with another worker if the 
Individual's services are unacceptable to the Client. In such a case, however, 
the Individual will nevertheless receive his or her hourly pay for the work 
completed. 

Finally, under the contract between the Individual and the Firm, the 
Individual is prohibited from performing services directly for the Client and, 
under the contract between the Firm and the Client, the Client is prohibited 
from receiving services from the Individual for a period of three months 
following the termination of services by the Individual for the Client on behalf 
of the Firm. 

Situation 2 

The Firm is a technical services firm that supplies clients with technical 
personnel. (*5] The Client requires the services of a systems analyst to 
complete a project and contacts the Firm to obtain such an analyst. The Firm 
maintains a roster of analysts and refers such an analyst, the Individual, to 
the Client. The Individual is not restricted by the Client or the Firm from 
providing services to the general public while performing services for the 
Client and in fact does perform substantial services for other persons during 
the period the Individual is working for the Client. Neither the Firm nor the 
Client has priority on the services of the Individual. The Individual does not 
report, directly or indirectly, to the Firm after the beginning of the 
assignment to the Client concerning (1) hours worked by the Individual, (2) 
progress on the job, or (3) expenses incurred by the Individual in performing 
services for the Client. No reports (including reports of time worked or 
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progress on the job) made by the Individual to the Client are provided by the 
Client to the Firm. 

If the Individual ceases providing services for the Client prior to 
completion of the project or if the Individual's work product is otherwise 
unsatisfactory, the Client may seek damages from the Individual. [*6] 
However, in such circumstances, the Client may not seek damages from the Firm, 
and the Firm is not required to replace the Individual. The Firm may not 
terminate the services of the Individual while he or she is performing services 
for the Client and may not otherwise affect the relationship between the Client 
and the Individual. Neither the Individual nor the Client is prohibited for any 
period after termination of the Individual's services on this job from 
contracting directly with the other. For referring the Individual to the 
Client, the Firm receives a flat fee that is fixed prior to the Individual's 
commencement of services for the Client and is unrelated to the number of hours 
and quality of work performed by the Individual. The Individual is not paid by 
the Firm either directly or indirectly. No payment made by the Client to the 
Individual reduces the amount of the fee that the Client is otherwise required 
to pay the Firm. The Individual is performing services that can be accomplished 
without the Individual's receiving direction or control as to hours, place of 
work, sequence, or details of work. 

Situation 3 

The Firm, a company engaged in furnishing client [*7] firms with 
technical personnel, is contacted by the Client, who is in need of the services 
of a drafter for a particular project, which is expected to last less than one 
year. The Firm recruits the Individual to perform the drafting services for the 
Client. The Individual performs substantially all of the services for the 
Client at the office of the Client, using materials and equipment of the Client. 
The services are petformed under the supervision of employees of the Client. 
The Individual reports to the Client on a regular basis. The Individual is paid 
by the Firm based on the number of hours the Individual has worked for the 
Client, as reported to the Firm by the Client or as reported by the Individual 
and confirmed by the Client. The Firm has no obligation to pay the Individual 
if the Firm does not receive payment for the Individual's services from the 
Client. For recruiting the Individual for the Client, the Firm receives a flat 
fee that is fixed prior to the Individual's commencement of services for the 
Client and is unrelated to the number of hours and quality of work performed by 
the Individual. However, the Firm does receive a reasonable fee for performing 
the payroll (*8] function. The Firm may not direct the work of the 
Individual and has no responsibility for the work perform~d by the Individual. 
The Firm may not terminate the services of the Individual. The Client may 
terminate the services of the Individual without liability to either the 
Individual or the Firm. The Individual is permitted to work for another firm 
while performing services for the Client, but does in fact work for the Client 
on a substantially full-time basis. 

LAW AND ANALYSIS 

This ruling provides guidance concerning the factors that are used to 
determine whether an employment relationship exists between the Individual and 
the Firm for federal employment tax purposes and applies those factors to the 
given factual situations to determine whether the Individual is an employee of 
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the Finn for such purposes. The ruling does not reach any conclusions 
concerning whether an employment relationship for federal employment tax 
purposes exists between the Individual and the Client in any of the factual 
situations. 

Analysis of the preceding three fact situations requires an examination of 
the corrunon law rules for determining whether the Individual is an employee with 
respect to (*9) either the Firm or the Client, a determination of whether the 
Finn or the Client qualifies for employment tax relief under section 530(a) of 
the 1978 Act, and a determination of whether any such relief is denied the Finn 
under section 530(d) of the 1978 Act (added by section 1706 of the 1986 Act). 

An individual is an employee for federal employment tax purposes if the 
individual has the status of an employee under the usual corrunon law rules 
applicable in determining the employer-employee relationship. Guides for 
determining that status are found in the following three substantially similar 
sections of the Employment Tax Regulations: sections 31.312l(d)-l(c); 
31.3306(i)-l; and 31.340l(c)-l. 

These sections provide that generally the relationship of employer and 
employee exists when the person or persons for whom the services are performed 
have the right to control and direct the individual who performs the services, 
not only as to the result to be accomplished by the work but also as to the 
details and means by which that result is accomplished. That is, an employee is 
subject to the will and control of the employer not only as to what shall be 
done but as to how it shall be done. [*10) In this connection, it is not 
necessary that the employer actually direct or control the manner in which the 
services are performed; it is sufficient if the employer has the right to do so. 

Conversely, these sections provide, in part, that individuals (such as 
physicians, lawyers, dentists, contractors, and subcontractors) who follow an 
independent trade, business, or profession, in which they offer their services 
to the public, generally are not employees. 

Finally, if the relationship of employer and employee exists, the designation 
or description of the relationship by the parties as anything other than that of 
employer and employee is irrunaterial. Thus, if such a relationship exists, it is 
of no consequence that the employee is designated as a partner, coadventurer, 
agent, independent contractor, or the like. 

As an aid to determining whether an individual is an employee under the 
common law rules, twenty factors or elements have been identified as indicating 
whether sufficient control is present to establish an employer-employee 
relationship. The twenty factors have been developed based on an examination of 
cases and rulings considering whether an individual is an employee. [*11] 
The degree of importance of each factor varies depending on the occupation and 
the factual context in which the services are performed. The twenty factors are 
designed only as guides for determining whether an individuals is an employee; 
special scrutiny is required in applying the twenty factors to assure that 
formalistic aspects of an arrangement designed to achieve a particular status do 
not obscure the substance of the arrangement (that is, whether the person or 
persons for whom the services are performed exercise sufficient control over the 
individual for the individual to be classified as an employee). The twenty 
factors are described below: 
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1. Instructions. A worker who is required to comply with other persons' 
instructions about when, where, and how he or she is to work is ordinarily an 
employee. This control factor is present if the person or persons for whom the 
services are performed have the right to require compliance with instructions. 
See, for example, Rev. Rul. 68-598, 1968-2 C.B. 464, and Rev. Rul. 66-381, 
1966-2 C.B. 449. . 

2. Training. Training a worker by requiring an experienced employee to work 
with the worker, by corresponding with the worker, (*12] by requiring the 
worker to attend meetings, or by using other methods, indicates that the person 
or persons for whom the services are performed want the services performed in a 
particular method or manner. See Rev. Rul. 70-630, 1970-2 C.B. 229. 

3. Integration. Integration of the worker's services into the business 
operations generally shows that the worker is subject to direction and control. 
When the success or continuation of a business depends to an appreciable degree 
upon the performance of certain services, the workers who perform those services 
must necessarily be subject to a certian amount of control by the owner of the 
business. See United States v. Silk, 331 U.S. 704 (1947), 1947-2 C.B. 167. 

4. Services Rendered Personally. If the services must be rendered 
personally, presumably the person or persons for whom the services are performed 
are interested in the methods used to accomplish the work as well as in the 
results. See Rev. Rul. 55-695, 1955-2 C.B. 410. 

5. Hiring, Supervising, and Paying Assistants. If the person or persons for 
whom the services are performed hire, supervise, and pay assistants, that factor 
generally shows control over the (*13] workeri on the job. However, if one 
worker hires, supervises, and pays the other assistants pursuant to a contract 
under which the worker agrees to provide materials and labor and under which the 
worker is responsible only for the attainment of a result, this factor indicates 
an independent contractor status. Compare Rev. Rul. 63-115, 1963-1 C.B. 178, 
with Rev. Rul. 55-593, 1955-2 C.B. 610. 

6. Continuing Relationship. A continuing relationship between the worker and 
the person or persons for whom the services are performed indicates that an 
employer-employee relationship exists. A continuing relationship may exist 
where work is performed at frequently recurring although irregular intervals. 
See United States v. Silk. 

7. Set Hours of Work. The establislunent of set hours of work by the person 
or persons for whom the services are performed is a factor indicating control. 
See Rev. Rul. 73-591, 1973-2 C.B. 337. 

8. Full Time Required. If the worker must devote substantially full time to 
the business of the person or persons for whom the services are performed, such 
person or persons have control over the amount of time the worker spends working 
and impliedly (*14] restrict the worker from doing other gainful work. An 
independent contractor, on the other hand, is free to work when and for whom he 
or she chooses. See Rev. Rul. 56-694, 1956-2 C.B. 694. 

9. Doing Work on Employer's Premises. If the work is performed on the 
premises of the person or persons for whom the services are performed, that 
factor suggests control over the worker, especially if the work could be done 
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elsewhere. Rev. Rul. 56-660, 1956-2 C.B. 693. Work done off the premises of the 
person or persons receiving the services, such as at the office of the worker, 
indicates some freedom from control. However, this fact by itself does not mean 
that the worker is not an employee. The importance of this factor depends on 
the nature of the service involved and the extent to which an employer generally 
would require that employees perform such services on the employer's premises. 
Control over the place of work is indicated when the person or persons for whom 
the services are performed have the right to compel the worker to travel a 
designated route, to canvass a territory within a certain time, or to work at 
specific places as required. See Rev. Rul. 56-694. 

10. Order [*15] or Sequence Set. If a worker must perform services in 
the order or sequence set by the person or persons for whom the services are 
performed, that factor shows that the worker is not free to follow the worker's 
own pattern of work but must follow the established routines and schedules of 
the person or persons for whom the services are performed. Often, because of 
the nature of an occupation, the person or persons for whom the services are 
performed do not set the order of the services or set the order infrequently. 
It is sufficient to show control, however, if such person or persons retain the 
right to do so. See Rev. Rul. 56-694. 

11. Oral or Written Reports. A requirement that the worker submit regular or 
written reports to the person or persons for whom the services are performed 
indicates a degree of control. See Rev. Rul. 70-309, 1970-1 C.B. 199, and Rev. 
Rul. 68-248, 1968-1 C.B. 431. 

12. Payment by Hour, Week, Month. Payment by the hour, week, or month 
generally points to an employer-employee relationship, provided that this method 
of payment is not just a convenient way of paying a lwnp swn agreed upon as the 
cost of a job. Payment made by the job or on [*16] a straight commission 
generally indicates that the worker is an independent contractor. See Rev. Rul. 
74-389, 1974-2 C.B. 330. 

13. Payment of Business and/or Traveling Expenses. If the person or persons 
for whom the services are performed ordinarily pay the worker's business and/or 
traveling expenses, the worker is ordinarily an employee. An employer, to be 
able to control expenses, generally retains the right to regulate and direct the 
worker's business activities. See Rev. Rul. 55-144, 1955-1 C.B. 483. 

14. Furnishing of Tools and Materials. The fact that the person or persons 
for whom the services are performed furnish significant tools, materials, and 
other equipment tends to show the existence of an employer-employee 
relationship. See Rev. Rul. 71-524, 1971-2 C.B. 346. 

15. Significant Investment. If the worker invests in facilities that are 
used by the worker in performing services and are not typically maintained by 
employees (such as the maintenance of an office rented at fair value from an 
unrelated party), that factor tends to indicate that the worker is an 
independent contractor. On the other hand, lack of investment in facilities 
indicates dependence [*17] on the person or persons for whom the services are 
performed for such facilities and, accordingly, the existence of an 
employer-employee relationship. See Rev. Rul. 71-524. Special scrutiny is 
required with respect to certain types of facilities, such as home offices. 
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16. Realization of Profit or Loss. A worker who can realize a profit or 
suffer a loss as a result of the worker's services (in addition to the profit or 
loss ordinarily realized by employees) is generally an independent contractor, 
but the worker who cannot is an employee. See Rev. Rul. 70-309. For example, if 
the worker is subject to a real risk of economic loss due to significant 
investments or a bona fide liability for expenses, such as salary payments to 
unrelated employees, that factor indicates that the worker is an independent 
contractor. The risk that a worker will not receive payment for his or her 
services, however, is common to both independent contractors and employees and 
thus does not constitute a sufficient economic risk to support treatment as an 
independent contractor. 

17. Working for More Than One Firm at a Time. If a worker performs more than 
de minimis services for a multiple of [*18] unrelated persons or firms at the 
same time, that factor generally indicates that the worker is an independent 
contractor. See Rev. Rul. 70-572, 1970-2 C.B. 221. However, a worker who 
performs services for more than one person may be an employee of each of the 
persons, especially where such persons are part of the same service arrangement. 

18. Making Service Available to General Public. The fact that a worker makes 
his or her services available to the general public on a regular and consistent 
basis indicates an independent contractor relationship. See Rev. Rul. 56-660. 

19. Right to Discharge. The right to discharge a worker is a factor 
indicating that the worker is an employee and the person possessing the right is 
an employer. An employer exercises control through the threat of dismissal, 
which causes the worker to obey the employer's instructions. An independent 
contractor, on the other hand, cannot be fired so long as the independent 
contractor produces a result that meets the contract specifications. Rev. Rul. 
75-41, 1975-1 C.B. 323. 

20. Right to Terminate. If the worker has the right to end his or her 
relationship with the person for whom the services [*19] are performed at any 
time he or she wishes without incurring liability, that factor indicates an 
employer-employee relationship. See Rev. Rul. 70-309. 

Rev. Rul. 75-41 considers the employment tax status of individuals performing 
services for a physician's professional service corporation. The corporation is 
in the business of providing a variety of services to professional people and 
firms (subscribers), including the services of secretaries, nurses, dental 
hygienists, and other similarly trained personnel. The individuals who are to 
perform the services are recruited by the corporation, paid by the corporation, 
assigned to jobs, and provided with employee benefits by the corporation. 
Individuals who enter into contracts with the corporation agree they will not 
contract directly with any subscriber to which they are assigned for at least 
three months after cessation of their contracts with the corporation. The 
corporation assigns the individual to the subscriber to work on the subscriber's 
premises with the subscriber's equipment. Subscribers have the right to require 
that an individual furnished by the corporation cease providing services to 
them, and they have the further [*20] right to have such individual replaced 
by the corporation within a reasonable period of time, but the subscribers have 
no right to affect the contract between the individual and the corporation. The 
corporation retains the right to discharge the individuals at any time. Rev. 
Rul. 75-41 concludes that the individuals are employees of the corporation for 
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federal employment tax purposes. 

Rev. Rul. 70-309 considers the employment tax status of certain individuals 
who perform services as oil well pumpers for a corporation under contracts that 
characterize such individuals as independent contractors. Even though the 
pumpers perform their services away from the headquarters of the corporation and 
are not given day-to-day directions and instructions, the ruling concludes that 
the pumpers are employees of the corporation because the pumpers perform their 
services pursuant to an arrangement that gives the corporation the right to 
exercise whatever control is necessary to assure proper performance of the 
services; the pumpers' services are both necessary and incident to the business 
conducted by the corporation; and the pumpers are not engaged in an independent 
enterprise in which they [*21] assume the usual business risks, but rather 
work in the course of the corporation's trade or business. See also Rev. Rul. 
70-630, 1970-2 C.B. 229, which considers the employment tax status of 
salesclerks furnished by an employee service company to a retail store to 
perform temporary services for the store. 

Section 530(a) of the 1978 Act, as amended by section 269(c) of the Tax 
Equity and Fiscal Responsibility Act of 1982, 1982-2 C.B. 462, 536, provides, 
for purposes of the employment taxes under subtitle C of the Code, that if a 
taxpayer did not treat an individual as an employee for any period, then the 
individual shall be deemed not to be an employee, unless the taxpayer had no 
reasonable basis for not treating the individual as an employee. For any period 
after December 31, 1978, this relief applies only if both of the following 
consistency rules are satisfied: (1) all federal tax returns (including 
information returns) required to be filed by the taxpayer with respect to the 
individual for the period are filed on a basis consistent with the taxpayer's 
treatment of the individual as not being an employee ("reporting consistency 
rule"), and (2) the taxpayer (and any predecessor) [*22] has not treated any 
individual holding a substantially similar position as an employee for purposes 
of the employment taxes for periods beginning after December 31, 1977 
("substantive consistency rule"). 

The determination of whether any individual who is treated as an employee 
holds a position substantially similar to the position held by an individual 
whom the taxpayer would otherwise be permitted to treat as other than an 
employee for employment tax purposes under section 530(a) of the 1978 Act 
requires an examination of all the facts and circumstances, including 
particularly the activities and functions performed by the individuals. 
Differences in the positions held by the respective individuals that result from 
the taxpayer's treatment of one individual as an employee and the other 
individual as other than an employee (for example, that the former individual is 
a participant in the taxpayer's qualified pension plan or health plan and the 
latter individual is not a participant in either) are to be disregarded in 
determining whether the individuals hold substantially similar positions. 

Section 1706(a) of the 1986 Act added to section 530 of the 1978 Act a new 
subsection (d), [*23] which provides an exception with respect to the 
treatment of certain workers. Section 530(d) provides that section 530 shall 
not apply in the case of an individual who, pursuant to an arrangement between 
the taxpayer and another person, provides services for such other person as an 
engineer, designer, drafter, computer programmer, systems analyst, or other 
similarly skilled worker engaged in a similar line of work. Section 530(d) of 
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the 1978 Act does not affect the determination of whether such workers are 
employees under the common law rules. Rather, it merely eliminates the 
employment tax relief under section 530(a) of the 1978 Act that would otherwise 
be available to a taxpayer with respect to those workers who are determined to 
be employees of the taxpayer under the usual common law rules. Section 530(d) 
applies to remuneration paid and services rendered after December 31, 1986. 

The Conference Report on the 1986 Act discusses the effect of section 530(d) 
as follows: 

The Senate amendment applies whether the services of [technical service 
workers) are provided by the firm to only one client during the year or to more 
than one client, and whether or not such individuals have (*24) been 
designated or treated by the technical services firm as independent contractors, 
sole proprietors, partners, or employees of a personal service corporation 
controlled by such individual. The effect of the provision cannot be avoided by 
claims that such technical service personnel are employees of personal service 
corporations controlled by such personnel. For example, an engineer retained by 
a technical services f inn to provide services to a manufacturer cannot avoid the 
effect of this provision by organizing a corporation that he or she controls and 
then claiming to provide services as an employee of that corporation. 

[T]he provision does not apply with respect to individuals who are 
classified, under the generally applicable common law standards, as employees of 
a business that is a client of the technical services firm. 

2 H.R. Rep. No. 99-841 (Conf. Rep.), 99th Cong., 2d Sess. II-834 to 835 (1986). 

Under the facts of Situation 1, the legal relationship is between the Finn 
and the Individual, and the Finn retains the right of control to insure that the 
services are performed in a satisfactory fashion. The fact that the Client may 
also exercise some degree of (*25] control over the Individual does not 
indicate that the individual is not an employee. Therefore, in Situation 1, the 
Individual is an employee of the Firm under the common law rules. The facts in 
Situation 1 involve an arrangement among the Individual, Firm, and Client, and 
the services provided by the Individual are technical services. Accordingly, 
the Finn is denied section 530 relief under section 530(d) of the 1978 Act (as 
added by section 1706 of the 1986 Act), and no relief is available with respect 
to any employment tax liability incurred in Situation 1. The analysis would not 
differ if the facts of Situation 1 were changed to state that the Individual 
provided the technical services through a personal service corporation owned by 
the Individual. 

In Situation 2, the Firm does not retain any right to control the performance 
of the services by the Individual and, thus, no employment relationship exists 
between the Individual and the Firm. 

In Situation 3, the Firm does not control the performance of the services of 
the Individual, and the Firm has no right to affect the relationship between the 
Client and the Individual. Consequently, no employment relationship exists 
[*26] between the Firm and the Individual. 

HOLDINGS 
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Situation 1. The Individual is an employee of the Firm under the common law 
rules. Relief under section 530 of the 1978 Act is not available to the Firm 
because of the provisions of section 530(d). 

Situation 2. The Individual is not an employee of the Firm under the common 
law rules. 

Situation 3. The Individual is not an employee of the Firm under the common 
law rules. 

Because of the application of section 530(b} of the 1978 Act, no inference 
should be drawn with respect to whether the Individual in Situations 2 and 3 is 
an employee of the Client for federal employment tax purposes. 
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