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NON-JUDICIAL PAS VETTING PROCEDURES

RED FILE

I will assign a candidate to you. There should be a red file with the candidate’s name on it in the filing
cabinet in Room 530. (PAS candidates have red files; PA candidates have blue files).! The candidate’s file

should have:
e acompleted White House (PDS) questionnaire.

e acopy of the completed SF-86, the form that the FBI uses to conduct its investigation (however, the
file will not have an SF-86 if the person is a candidate for a State Department post; State conducts its
own investigation and uses it own forms).

e an IRS tax check (the tax check might not be in the file when you first get it; however, if you do not
have it within several days, contact Debbie Ho to make sure that she knows that we have not gotten the
tax check yet). . T
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Before beginning the vet, spend at least 15 minutes reviewing these forms in order to begin to get a handle

on the person’s biography and possible initial areas of concern. Also, this is the time that you should

carefully look at the candidate’s answer to questions #7 (writings) and #8 (testimony) on the White House

PDS form. You are not required to read every one of the candidate’s writings, but you should qbtain any

articles that may be controversial. Some titles will clearly raise a red flag. They should be obtained and

read. Also, press the candidate about the syhjectmatier of cach separate wiiting (and testimony) listed and
you should_cMﬂme&@ﬁqg@ersial. Also, we don’t

ask candidate in the PDS to give us speeches (ask candidate to get you a list of all speeches and do the
same thing for speeches as you did for articles.?) When in doubt, get the text! If these documents are not
easily accessible to you (for example, on Nexis cr in the OFOB library), have the candidat Ex
them 10 you (remember — time 1s of the essence, so do not have the candidate send anything via regular

ikt —
Also, while you are talking to the candidate, see if the candidate has ever. sforaPAorP

position in the past (even if not nominated). If candidate has during the Clinton Administration, we should

have an old red or blue file on candidate. Immediately call Will Winkler and get the old file. It will make

your life LOTS easier. (hec® Plul Becke e oI vebs, A=A Avje. 5’»(/0 ~2 "\”&%
oEN— E—“\O\ \ft:;'r. '

LEXIS/NEXIS

The first thing that you need to do is to‘&wﬁﬂi@?@ may have used during
his/her life so that'you can do a comprehensive Lexis/Nexis of the person. The candidate should have
listed all current and former names on his/her SF-86. However, you will not have an SF-86 for State
Department candidates. In either case, you should CALL UP THE CANDIDATE NOW to ask him/her if
s/he ever went by any other names or nicknames (this is.also the time to talk to the candidate about

writings, testimony and speeches). Be eﬁglally aware of former surnames (such as maiden names or
name changes due to divorce). = <

' Sometimes I will also ask you to do a vet on PA (blue file) candidates. Before starting such a vet,
however, please talk to me about the vet parameters of the specific vet that you are doing.

? Various committees have different questions about how long back one needs to go in providing speeches.
You may track that timeframe (Foreign Relations two years; Agriculture, Armed Service, Government
Affairs — 5 years; Intelligence - ten years; Banking, Housing, Urban Affairs — since birth) in conducting
your search. :



In conducting your Lexis/Nexis search, you are looking for several things:

1) Anything that sugg;,ests that the person does not possess the professional qualifications for the job.

2) Anything that suggests that the person is not morally fit to hold the job (because of past or present
actions).

3) Anything that suggests that the person would have a conflict serving in the job or that would

create an untoward appearance for the person to hold the job.

4) Anything that detailg jssues with which any Repuhlican or Demogratic politicians would have
concemns (and therefore potentially attempt to stymie the candidate’s appointment) and a any
criticisms directed by candidate.

5) Anything that could be (even unreasonably) used to embarrass the candidate or Administration.

6) Any biographical information that should have been but was got put in the candidate’s forms.

When conducting your search, remember that if you miss it, we all miss it. So be vigilant and err on the
\\
side of inclusion. You will conduct the following searches:

e A Nexis/News/Allgws on the candidate, using all p0551ble combinations ofthc person’s name. (Until
you have done at least 5 vets, please consult wj re
the search). If there are too many articles, you can limit the search by doing a “AND NOT” search.

or example, if you are looking for John Smith, the baaker, but there is also a famous John Smith who

was the founder of Jamestown, you can do “john /2 Smith but not Jamestown.” However, you can
only do this if the limiting word (“Jamestown”) is very unlikely to be linked in news articles to our
John Smith. If you cannot get the search down to a manageable number doing this, then CONSULT
ME. Do not conduct a limiting “scandal search” (such as John /2 Smith /5 murder) or an “AND”
search (John /2 Smith and banker) without my previous permission.

e Nexis/News/Allabs and Nexis/People/Allbio. For these searches, you can be more aggressive in
limiting your search, BUT still use good judgment.

e Lexis/Mega/Mega and Lexis/Lawrev searches. Use the same search rules as doing News/Allnws.

When doing these searches, if you have any questions about relevance, please contact me. I may be
able to help you more quickly ascertain the relevant issues.

PUBLIC RECORDS DOCUMENT

Now, write up all pertinent information that you obtained through LEXIS/NEXIS and the candidate’s
controversial writings, speeches and testimony. The document should be labeled “PERSONNEL
INFORMATION —~ TREAT ACCORDINGLY.” /l‘
=
in

The first paragraph of the document shauld fully detail the searches that you conducted, seaw
for each search, and the number of documents that each search produced. It should also confirm that you
contacted the candidate about all possible names.

The document should then fully outline all pertinent information. Please provide the sources for all
information provided in the document. The document should contain ONLY public record material.



INTERVIEW QQESTIONNAIRE

JC &

The candidate should then be interviewed. The interview usually takes about 45 minutes to an hour and
can be conducted in person (you can borrow my office) or via phone (but not by cell phone). There is a
“question form” that will help you in the interview. However, be flexible and feel free to ask follow-up
questions that you believe are relevant. Finding out possible issues is an art, not a science.

ey Deny (s va\l;)-ax\a/v&\cc)\ W\,-\OS(le Fev geqvteves ol Je
At the begmmng bt the lnterueaLpoxnt out ta the candidate that we do not give legal advice to the “le ‘°"‘(:
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candidate. Any advice given or requests made are part of a vetting — not legal — process. Therefore, the

- candidate should NOT treat our conversations as legal advice. Furthermore, if the candidate is working for
a government agency, s’/he should not get legal advice from other government workers (unless, of course,
cleared by her ethics office). If the candidate wants legal advice, s/he should hire a private professional.

All of the questions should be asked, but below please find some suggestions regarding certain key
questions (the question number is followed by the suggestions):

1) To get the candidate to begin talking, also ask when was the last time that the candidate was an
u}_ganent or 9};@% at a_hosE ital and the reason for the visit. You can then ask wher_l was the
time before that visit, and the time before that one, etc... Also ask when was the candidate’s last

hysical and what if any concerns the doctor expressed to the candidate. Ask if the candidate has
been on any medication at any time in the past two years. What?
e el A

Note that the first question is the time to set the tone that the candidate must take your questions
seriously and that you will ask follow-up questions to ensure full disclosure.

3) Any treatment or counseling by a psychologist, psychiatrist or similar professional? (the question
should really read “Have you ever had....” ).

If the answer is yes, the candidate may short-circuit questions by stating that “it was just family or
) . —

marit ing.” Fine, but we still need details. Among other things, we are interested in
Whether there have ever been any issues or accusations (even if unfounded) regarding emotional,
physical or drug (including alcohol) abuse by the candidate, or any mental or emotional issues (we

are trying to get at anything that could affect current performance or create an opportunity for
blackmail). In short, be sensitive, but get the details, including the timeframe and frequency of
the counseling. Even if the candidate answers that s/he has had no counseling, please still ask

whether the candidate has ever been prescribed or taken any medication for a mental or emotional
issue, condition, or illness. WX 2~ e S wag 7

4b) Any DWI/DUI or similar traffic charges involving alcohol or drugs? (Again, the question
should be read “Have you ever been the subject of . . .”) Please also ask if the candidate has ever
been given a Breathalyzer test or ever been made to “walk the line” or been administered any
other sobriety tests.

5a) Since age 18, have you used any illegal substances, including marijuana? Although we only focus
on “since age 18,” ask about drug use all the way back to birth just in case the person is not being
fully frank about what happened before as opposed to after the 18" birthday. If the person has
ever used any illegal drugs, we then need a full breakdown for each type of drug including the
number of times used and a precise timeframe of use. For EACH TIME, you should ask the
candidate how s/he obtained the drug (did candidate give money for it, etc...). You should also
ask whether the candidate has ever used any legal drug in an illegal way (such as sniffing glue,
using prescriptions in an unauthorized manner, etc...).



6b) Misdemeanors (including reckless driving, etc.) Break this down into two questions. (1) “have you
ever been charged with any misdemeanors?” (2) “have you ever been charged with reckless
driving or a similar offense.” Has the candidate ever been given any speeding tickets over $100?

You should also ask at this time whether the candidate has ever had to go to driving school or had
restrictions place on his/her license or had license suspended at any point. If so, get details why.

6¢c) Have you ever been arrested at all (including juvenile offenses)?

Also ask if the person has ever been placed in handcuffs or been in a police car or been
interviewed by the police (either in or out of a police station) or been in a police lineup.

8) Ask it in the following way: “To the best of your knowledge, are you (in either your official or
personal capacity) currently the subject of any administrative (including, but not limited to, I.G.)
criminal, or civil investigation?” (Also look at the supplement to the SF-86 regarding candidate’s
responses to similar questions)

Also ask whether s/he has ever been the subject of any such investigation.

<'Also ask if s/he has ever been interviewed by (or otherwise been asked to supply any information
at all to) federal (for example, the FBI or an [G), state or local investigators or law enforcement
/ regarding any ethics, administrative, civil, criminal or congressional investigation even if such
/investigation was not about any of the candidate’s own actions and even if candidate was not
either a target or subject of the investigation. (press the candidate hard on this one and get

“~ details).
. . . S . . . . — . IE pes i ' ,’}2
9) Have you ever been investigated regarding, or cited for, a security violation? Get specifics about Y’
ach time. Get dates and story behind each instance. Also, was any information compromised on \.(MM & (m
any of these occasions? Was there any reprimand? Was any action taken against candidate? If no, e ?«
how did candidate know that there was a security violation? Also ask if the candidate has ever \*{'%—«-A('V‘;‘N\'
been denied a security clearance or access to classified information for any reason. * %Aa (:;:‘C’;’fc'\{)—

10a) Break this question down. First ask whether s/he has been a defendant in his personal capacity.
Then ask him if he has been a defendant in his professional capacity. Then ask him if he has ever
been a plaintiff in any suit. If so, were there any cross-claims or counterclaims?

Get full details about each case, including the terms of settlement (if any) and whether the
candidate was deposed or was a witness. Candidates are usually very hazy about cases when you
first ask them. Stress to them that you need details. If you need to, suggest that you have a
conference call with the candidate and his/her attorney to flesh out the details. Another
alternative is that you can tell the candidate that s/he needs to consult his/her attomey and submit a
letter to you laying out the circumstances of the case and the details of the resolution. Also ask
whether there was any media attention regarding any of the cases. If so, get candidate to supply
you with all articles that do not come up on Nexis. . g
Ok ,\_992 Wd e lans ol Mer\f\ac\«o e ((& &l \a,c,/\_/w r‘ﬂvx .
Next, ask ;E candidate if he has ever been deposed or been a witness in any case (even in cases in
which the candidate was not a party). Get details. Also, this is the time that you should ask
candidate about any cases that came up in your LEXIS search.
Whok wir Mo cocll Lo 7

* If the candidate is going before the Senate Intelligence Committee, but ONLY if the candidate is going in
front of said committee, ask if the candidate has ever submitted to a polygraph and whether the candidate
has ever refused to submit to a polygraph. Explain that we are askmg this only because the committee asks
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13. Break this down into two questions: (1) Have you ever been disciplined regarding a breach of
ethics or unprofessional conduct; (2) Have you ever been the subject of a complaint regarding a
breach of ethics or. unprofessional conduct?

Also ask if candidate has ever been the subject of a motion, rule 11 motion (or
analogous state motions), or sanction mation. Ask if anybody has ever formally or informally

complained in writing to anybody about candidate in any context. How about orally?
Candidates almost always suggest that they have no tax issues and pay taxes when due. The questions on

the form should be asked but do not get fleshed-out information. Therefore, many follow-up questions are
usually needed.* Let  Thew Kisonr- S Aeitd qve ey oL addvice

*_ 14. What you really want to know is whether on either federal OR state OR local taxes the candidate

(a) has ever paid any money for a previous tax year after April 15"; (b) ever filed beyond April
15", and if so did candidate always file within the extended period, and (c) did candidate ever pay
any penalties. Possible problems:

any penatlic:

many people withhold throughout the year and have paid all their taxes by April 15", but they
don’t bother to file their tax return until after April 15*. If they get an extension and file within
the extended period, this is 0.k. However, if they don’t get an extension or don’t file within the
extended period, this is not good (even though candidate says — “but I paid on time™). Look for
patterns to see if this happens often and ask for details about why they did not file promptly.

Some people get a legitimate extension beyond April 15" and file within the extended period and
owe money when they file. If this is a pattern, this is not good — because even if candidates get a
valid extension post-April 15®, they are still supposed to pay estimated taxes quarterly (and
estimated total by April 15%. If candidate has whole lot of money due each year post April 15,
there is often a story behind it (such as financial instability or irresponsibility). For example,
some people just don’t deduct taxes during the year because of a financial crunch. Note that
people have an obligation to pay quarterly (the IRS is not a lending institution!). So anything paid
after April 15 is an issue (and even if paid by April 15, you should look to see if any penalties were
assessed because didn't pay quarterly). Of course, if the candidate files for an extension and pays
after April 15 but within the extended period, AND has a legitimate reason why s/he
underestimated taxes (such as a law firm'’s totally unexpected settlement that was not fully
realized until all forms were received, etc...) on April 15", then this is not a huge vetting deal (so
long as it is not for a huge amount or is not a pattern — at some point, the unexpected turns into the
expected). However, watch for patterns and get details.

If candidate both owes money post April 15" and does not file within extended date, this is big
problem! : : .

Furthermore, you want to know whether the IRS or state or local taxing authority has ever sent a notice
(even one of those seemingly informal computer generated notices) to the candidate suggesting that the
candidate owed additional money for taxes.

On any occasion in which there is ANYTHING unusual, you need to get full details, including how much
of the additional money owed is penalty and how much is interest. If the candidate is unclear about details

“ Make sure that you inform the candidate that we are not giving legal advice or a legal ruling about the
candidate’s taxes. We are not the IRS and are not speaking on behalf of the IRS. ‘It is possible that the IRS
may legitimately suggest that there are tax issues that we did not identify. The mere fact that we are not
reviewing the candidate’s taxes does not absolve the candidate from future scrutiny by the IRS on these
same issues. It is the candidate’s responsibility, and the candidate’s alone, to ensure that the candidate has
complied, is complying and will comply with all laws.



(which is usually the case), tell the candidate that s/he should sit down with an accountant and have the
accountant produce a letter to the candidate given all pertinent details of all issues. The candidate will
sometimes say that s/he has only used an accountant for the past X number of years. This may be so, but
an accountant may be able to help the candidate reconstruct old tax forms.

When I have any concerns about possible bad tax patterns, I tell candidates that they have to get
me a letter outlining every tax year for the past ten years, giving details about any payments after
April 15™ (including breakdown of principal, penalty, and interest) and whether candidate ever
filed after April 15 or-outside of an extension period or ever paid any penalties. The candidate
can do this him/herself without the aid of an accountant if the candidate is capable, but it is often
easier to get an accountant involved in the process. If you have any concerns about how
forthcoming the candidate is or the candidate’s tax picture, do not hesitate to make the candidate
do a ten-year tax reconstruction. (please note that we are interested in tax problems for anything
beyond the past ten years as well, and you should feel free to have the accountant outline those
problems as well. However, if you just have a concern that something may be wrong with taxes,
a ten-year “check up” will usually give you an idea regarding candidate’s respect of tax laws.)
The accountant’s letter should be addressed to the candidate.

Finally, you should have a copy of the IRS tax check by this point. However, do not simply rely /\/ '
on the tax check because the tax check gives you very limited information. The tax check only

goes back three years and only deals with issues when the candidate did not pay within 45 days of

IRS notice and demand. DO NOT ASSUME THAT A CLEAN TAX CHECK MEANS THAT

; THE CANDIDATE HAS NO TAX ISSUES (be vxgllam). o I

15b) Also ﬁnd out how much debt the candidate has on all of his credit cards combined.

15¢)  Also find out if the candidate (or spouse, during marriage) has ever defaulted on a loan or bill, has
ever been 90 days late with a loan or bill, has ever been 60 days late in paying a loan or bill, has
ever been referred to a credit agency (even if incorrectly). Ask the same questions about any
companies in which candidate has been an officer or board member.

15e) Also find out if there have ever been any bankruptcies in current or former spouse’s personal or
professional background.

21) Also ask if the candidate or the candidate’s spouse has lobbied, either formally or informally —
directly or indirectly, at any time over the past ten years on any issue. During the past ten years,
has candidate or candidate’s firm or business ever been charged with noncompliance with
applicable laws or regulations regarding lobbying disclosure?

22) - Ask if spouse is employed,.-and what s/he does (for canflict purposes). For divorces, you also
want to find out the official grounds for the divorce (cruel and abusive?) and the real reasons for
the divorce. You also want to find out if there were depositions or testimony in the matter and
whether ex-spouse raised any negative accusations against you, such as Ew_y_s;cal or__
emotional abuse or drug use or excessive drinking. Did/does candidate have to pay a imony. Has
" ex-spouse ever complained, formally or informally, that candidate was late with payments or not
paying proper amount? If there were children in the relationship, you want to FULLY inquire into
support issues. Did the support issues need to be litigated or was agreement reached pre-litigation.
Have you or spouse ever tried to alter the initial arrangement? What is the arrangement? Has

spouse or guardian ad litem ever accused you of renegmg or bcmg delayed on support \? Ao eolse’,
obhganonsr) W'\Af Clho- (/x S)%WJ& !&Az)t’*\y}«(*\g j e ‘? wece ‘j AN C\{/()VSG‘

3 ) 4\/‘ 23a) HHH Be vigilant about this question. Often the candidate willjust say “No” because the
' "Z. candidate interpreted the question as just being limited to people that the candidate considered to

(;X())L/ 2 be employees. NO! This question is about both employees and people that the candidate claims
‘\0 f
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are independent contractors. Furthermore, this question refers to all current AND all past persons.
We want to know about anybody who has come into the candidate’s property to do anything. You
want to stress to the candidate that this question includes, among others, part time house-cleaners
and babysitters and lawnmowers that the candidate does not consider to be employees (although
we are not really interested in one day construction visits). The drill on this issue is seemingly
complex but workable.’

e If the candidate paid from the beginning all federal and state taxes on the person (treating the person as

an employee), and the candidate has a current I9 (get copy) , and the worker has been legal the entire
time while in the employment of candidate, then there is no VETTING issue.

e If the candidate paid all taxes from the beginning but does not have an I9 form for the employee then:

e (1) if the person is a current employee —&€ has been an employee at some point in the past year —
the candidate should get an 19 for the person (check to see that the I9 covers entire time of
employ).

e (2) if the person has not worked for the candidate in the past year, fully question the candidate
about whether the candidate knows whether the person was legal and how the candidate knows
what he knows. If you have any concerns about possible legality issues, you can ask the candidate
to track the former employee down to get indicia of legality, such as filling out an I-9 form or
getting a copy of the person’s green card or birth certificate (candidate will always balk at this, but
push back and see if there is any possibility that candidate can find the person — and if the
candidate can’t find person, why not?). Also, for past employees, the candidate should definitely
be able to at Jeast get the worker’s SS# off of the candidate’s old tax forms. Although a SS# by
itself is not absolute proof that the persen was legal (because there are temporary SS#s), it is
sometimes the best proof that we can get for past employees.

o If the candidate claims that a past or present person is/was not an employee, then:

e If the worker was paid below the tax floor for that year then we are not worried about the tax

’((\\, issues. However, we are still worried about immigration issues. See below. Also, really test the

X candidate how candidate knows that was below the floor—3,
459 P
/i Q_’:g_‘___/'y i“cb q €+ 99
g te should get the person’s FEIN number.

Jes

e [If the worker gets/got above the Ttoor, the candlda
Preferably, the person (or corporation) will write a letter to the candidate stating (if true) that the
person considers him-herself an independent contractor, that s’/he pays (and has always paid
during the relevant period) all relevant employer tax?and that she pays them under the following
FEIN number.... (FEIN number is usually nota SS#. Question FEIN numbers that look like

"SS#s). Ngw_i@ccasioh where independent contractor will be so confused about
FEIN number that s/he instéad gives candidate all copies of worker’s taxes to show that the
worker has been paying appropriate taxes. This may be a workable solution. Consult me on the
circumstances. f the person or corporation venﬁably is an independent contractor. then we do

__not need to ask for their 195, =

e e e

———

g
e If the worker did not have an FEIN number and candidate cannot verify whether worker paid
_employer-side of taxes, then the candidate must get an opinion letter from an accountant or tax

’ As mentioned above, emphasize to the candidate that we are not giving the candidate legal advice about
taxes or immigration issues (or any other issues). The mere fact that the candidate is going through this
vetting process DOES NOT mean that the candidate is insulated from further review on these same issues
by the IRS, Department of Justice, or other federal, state or local agency. Again, we do not give legal
advice. If the candidates want legal advice, they should hire a private attorney.
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lawyer in which the professional gives an opinion about whether the worker should have been
treated as an employee or independent contractor for tax purposes. In essence, should the
candidate have paid taxes on the person. The.accountant’s letter should not merely give an
opinion, it should state in great detail the factual scenarios and the rationale behind the
accountant’s opinion. For example, there is a twenty-point t determine whether the IRS
treats the person as an employee, and the accountant should fully outline this test as well as his
conclusions. Please emphasize to the candidate and/or the accountant that we do not want a
predetermined opinion. yMCW (if the
person was an employee and the candidate should have been paying taxes, so be it; the candidate
should go back and pay back taxes). Also, in regard to people that the candidate did not treat as
employees and who candidate cannot verify that worker paid the taxes (as an independent
contractor) , whether we need I9s for past workers will depend on circumstances (talk to me about
it). However, for present workers (and workers who left within the past year) who accountant
says are independent contractors, we still want strong indicia of citizenship (I9 or copy of current
green card or birth certificate) (even though candidate may say that such indicia is not required of
independent contractors). Finally, for current worker who accountant says is an independent
contractor but who candidate cannot confirm pays employer side of taxes, you need to talk to me
about whether it is appropriate for candidate to continue using worker’s services.

24) We don’t want to know WHO (or which party) they vote for. We just want to know whether they
regularly engage in the democratic process.

26) The term minority is rather vague. Push them on this. For example, there are still some country clubs
in Florida that apparently don't have any Jewish members; some Pittsburgh-area clubs have a history
of having discriminatory policies against African Americans; some San Diego clubs have a history of
discrimination against Mexican-Americans. Another example: if a club has Jewish people and
Hispanics (and therefore allows minorities) but does not have African Americans, this could be a big
problem. The rule is ---- USE COMMON SENSE. Look at the demographics to see whether it strikes
you as odd that there are no members of a certain race (etc...) in a club (for example, many parts of
West Virginia have a much lower percentage of African Americans than North Carolina). The core of
the question is not just whether the club discriminates in policy (most do not) but also whether it
discriminates in PRACTICE. Ask insightful questions, and do not be deterred by a statement such as
“Oh, I'm sure the club has African Americans...” How is candidate sure? Secondly, make sure the
rules of the club do not discriminate against women. Can women be full-fledged members on their
own accord? Have there ever been any women on the Board of Directors? Are there separate
women's tee times or tennis times? Is there a Men’s Grill or a restaurant that only men can use during
certain hours? Etc... Also ask them if they have ever belonged to a club or organization that
discriminated (while candidate was a member) against people on basis of race, sex, religion, ethnicity,
etc... Point out that we don’t just mean invidious discrimination. For example, has candidate ever
belonged to a club or organization that has not allowed members of opposite sex (when the candidate
starts naming stuff like the Boy Scouts, Girl Scouts, or a high school soccer league, you know that
you have somebody who is really trying to be as responsive as possible!). Also, with fraternities and
sororities (which candidate should actually usually name because most are not co-ed), were the

rac1ally segr candidate was cially segregated now? H‘o_w’d—oi

candidate know? With all clubs, do not he51tate to ask for the by-laws if you have any concemns. ;
Civdos HrA {0 o 5\0 e 1A QA’LC{JM a\l ¢ Nase, Ekﬁr\gd‘*/’g'
28) Also ask if there were any FEC (or similar state) concerns or inquiries {(formal or informal). Also,
tell candidate that many Senate committees are asking about political contributions of candidates.
We therefore neemt if the candidate has given any contributions in past that may attract
Senate attention. Has the candidate given a large amount (do sliding scale questioning, similar to

with credit questions) of m to a political candidate, committee or PAC (that may become an
issue with Senate)? Of course, the candidate will likely not be able to remember way back, but
most should be able to at least detail with some specificity large donations given in past five to ten

_years or so. Please emphasize that this in no way will impact whether candidate gets nominated

\.} ‘Y "' Al&\(’ ~ ALG. ) ~ < \we ¢ 22N 1(0 —— -(:F
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(unless of course the contributions were not legal or ethical); rather we want information so that
we can anticipate Senate questioning.

29) Get details and copies of articles. Also ask if the candidate knows whether there is any
information about the candidate on the Internet. This is also the time where you should question

. o ions. e DN 7 P8 p
the candidate about any artictes opped up on Nexis if you have questions )':(:1\ ﬁLMMJ T referte A

INTERVIEW WRITE-UP

Again make a header that says “Pg/r‘sqggg_l_lnfonnatig_n."

In the interview memo, include any responses of interest. We want all of the unvarnished
information in this memo. However, please make sure — for our sake as well as for the candidate’s sake --
that you are 100% accurate in these memos. Since you now have a very good understanding of the

candidate’s background and issues, you should now once again go through the PDS and SF-86 for any
inconsistencies. Pew ' ¥ tnelwde dﬂ\:\ e S e,

Always, always, always, feel free to call the candidate again and again until you feel like you have
all of the information needed.

When you are fully done, bring the file to me, and I will give you my comments.
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MEMORANDUM

TO: Researchers

FROM: Stacy Reynolds

RE: _ Research Guidelines -- Lexis/Nexis Searches
DATE: May I1, 1996

We conduct Lexis/Nexis research on every PAS, PA and SES candidate we vet.
Our techniques are similar for each level ot candidate: the only variable is the number
of cites you choose to look through. For PAS candidates you should look through up
to 150 cites, for PA 120 and for SES candidates approximately 100. These numbers
can vary based on the sensitivity of the position or the amount of time we have In
which to complete research.

I. NEWS;ALLNWS

To begin searching a candidate, you will start with the "News w/group files”
menu option (option 2). The first database you will use is "news;allnws."

A. Name Search

All candidate searches begin with a "name” search. If you are researching Jane
Doe, for example, you should type in Jane pre/2 Doe and Doe. You should use
"pre/2" because you want NEXIS to catch all the Jane's that are one or two words
before the word Doe. You should type "and Doe" so that Nexis picks up references to
the name throughout an article, and not just when the first name appears with it. In a
long article about Jane Doe, for example, she will undoubtedly be referred to as
"Doe," or "Ms. Doe," after the author's initial reference to her.

[f you know the middle name or initial of the candidate, you should type in
(Jane or Jane L.) pre/l1 Doe and Doe or (Jane or Jane L. or Jane Lane) pre/1 Doe
and Doe. With these searches, you can eliminate all the Jane Doe's with other middle
initials or middle names. If there are too many cites to look through at this point
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(determined by the level of the position. as described earlier), you should modity the
search by using one of the mechanisms described in the following sections.

B. Job Search

You should conduct a job search only if your original name search produces
cites on many different people with the same name. This often happens if someone has
a Common name.

A job search is conducted by tvping in the candidate's name and then adding
Key words to your search so that it will only produce articles about your candidate.
For example, you would type Jane pre/2 Doe and Doe and Doe w/30 (assistant
secretary or department of defense or DOD or acquisition or Clinton campaign or ‘
professor or military or army or Wesleyan or Illinois Clean Water or Governor's
Task Force). As the above example illustrates, a job search should include places that
the candidate has worked, positions held. schools attended, boards on which the
candidate has served and any other words that would help limit your search to just your
candidate, but would not lead you to miss crucial articles. This is a delicate balancing
act because you want to tind as many articles about the candidate as possible without
pulling up too many other people.

C. Scandal Search

You should use a scandal search if a job search still produces 0o many stories,
or if the initial name search produces too many articles, all of which involve the correct
person.

A scandal search should be conducted by tvping Jane pre/2 Doe and Doe and
Doe w/30 (illegal! or drug! or convict! or arrest! or indict! or discriminat! or
harass! or clinton* or republican* or investigat! or contov! or scandal! or illicit! or
critic! or blam! or embarrass! or improp! or complain! or dispute! or corrupt!). [f
you are conducting a job search and a scandal search concurrently, you should type
Jane pre/2 Doe and Doe and Doe w/30 [jobs] and Doe w/30 [scandal] because a
search should always include the last name by itself, and each of the "w/30" modifiers
should be connected to a separate entry of the last name.

[f the full scandal search brings up too many articles, certain words can be
eliminated. In eliminating words, the researcher should use his or her judgment to

[BS]
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determine what words are likely to bring up a fot of articles containing no potential
issues. However, if at all possible, retain the base scandal search terms: (illegal! or
drug! or convict! or arrest! or indict! or discriminat! or harass!). If you sull have
too many articles. it might be advisable to discuss the search with someone else.

D. Other Limiting Searches

If the job search and scandal search still produce too many articles, there are a
few other searches that can be used to limit the search and produce a manageable
number of stories.

1. And Not Searches

The first additional limiting search is the "and not” search. This search can be
used when there 15 someone with the same name as the candidate who has some
identifying characteristic. For example. if there is a Jane Doe who is a Vice President
of Mega Corp. and the candidate has never been connected to Mega Corp., then you
can type: Jane pre/2 Doe and Doe and not (mega corp!). A common "and not”
search to be used for candidates who often appear before Congress is: and not (fos or
reuter!). This modification is intended to primarily eliminate instances when the
candidate 1s named 1n a list of people to testify before Congress in the daybooks
published by FNS (Federal News Service) and Reuter. However, Reuter is a wire
service and should only be eliminated if there seem to be an excessive number of
Daybook entries.

It is important to remember to ALWAYS put the "and not” search last because
it will negate anything that comes after it, even in a subsequent search level.

2. Atleast2 Searches

Another search that can be used if none of the above searches seems to help 1s
the "atleast2" search, which can be conducted by typing: Jane pre/2 Doe and Doe
and atleast2 (Doe). This search requires that the candidate’s last name appear at least
two times in the article before retrieving it. The atleast search is a good search to use
when a person's name has been equated with a particular issue or product (i.e. the
"Zoe Baird issue”) and is mentioned often in articles that are not relevant to the
candidate. The number can be can be changed from 2 to a higher number, but should
not go above 5 without consulting someone else.

(V8]
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3. Headline/Lead Searches

A headline/lead search will produce only stories in which your candidate is
mentioned in the headline, or lead sentence, of an article. You write such a search by
typing Jane pre/2 Doe and Doe and Hlead (Doe). You should only use this as a last
resort, as it severely limits the number of stories your search will produce.

E. Special Notes
It is very important to remember three things:

1. Always have one entry of a candidate's last name by itself, one connected to
the candidate’s first name and one for each modification.

2. Always put the "and not" search last.

3. Always conduct a byline search when you do a jobs, scandal or other
additional search.

II. Byline Searches

Whenever you limit a search by using a job, scandal or other additional search,
vou should couple that with a byline search, produced by typing Jane pre/2 Doe and
Doe and Byline (Doe). This ensures that you will catch all of the articles or letters
written by Ms. Doe. All articles by the candidate should be printed out in full unless
there is an excessive amount.

III. GENFED;MEGA

The second database you will use is "genfed;mega.” To get to this database,
you will have to change to menu option 1, "Legal.” You can do this by typing:
.cm;1. All candidate searches begin with a basic "name” search. (See above, .A.) If
there are too many cites to look through at this point (determined by the level of the
position, as described earlier), you should modify the search by using name ((Jane or
Jane L. or Jane Lane) pre/1 Doe) and Doe. This search will retrieve all cases in
which Jane Doe is a named party.



/- SAMDILI LENIS/NENIS SCARCHES Uiv iotiN JAY DOL
Menu: 2 (News w/group files) Library: nexis:allnws

I. NAME SEARCH: (john or john j or john jay or johnny or johnny j or johnny jay or jack or
jack j or jack jay or j jay or j j or jay) pre/l doe and doe

**Note: We try to use every possible nickname and combination of names. Always include
the last name alone so that it is highlighted throughout the article. [t you do not have a midd[e
name or initial, use pre/2 instead of pre/l.

If the Name Search retrieves more than about 130 arucles, type ".m1” to modity and narrow it by
adding the following searches to the end of the name search:

AND NOT: and not (fns or reuter!)

**Note: Always put this last. Other terms can be added inside the parenthesis if they
definitely apply to the wrong person. For example, use: and not (fns or reuter! or football) if
many of the stories relate to a tfootball plaver who is not our candidate.

JOBS SEARCH: and doe w/30 (new job or current job or old job or old job or school)

**Note: Jobs should be listed broadly enough to retrieve all references to candidate but
narrowly enough to avoid too many other people being pulled in.

SCANDAL SEARCH: and doe w/30 (illegal! or drug! or convict! or arrest! or indict! or
discriminat! or harass! or clinton* or republican* or investigat! or
controv! or scandal! or illicit! or critic! or blam! or embarrass! or
improp! or complain! or dispute! or corrupt!)

**Note: The Scandal Search is programmed into all three lexis computers as a macro. Just
type Ctrl-1, Ctrl-2, Ctrl-3 (or Alt-1) and it magically appears. If the Scandal Search and the
Job Search combined do not get you below 200 stories, eliminate words from the Scandal
Search. If at all possible, retain the words that, in the example above, appear before clinton.
If you sull have too many articles, discuss the search with someone else.

I1. BYLINE SEARCH: (john or john j or john jay or johnny or johnny j or johnny jay or
jack or jack j or jack jay or j jay or j j or jay) pre/l doe and doe and
byline (doe)

**Note: If you do a Jobs Search or a Scandal Search, you must do a separate Byline Search.

Change Menu: .cm;l (Legal) Library: genfed;mega

[II. GENFED SEARCH: name ((john or john j or john jay or johnny or johnny j or johnny
jay or jack or jack j or jack jay or j jay or j j or jay) pre/l doe) and

doe /A
**Note: This may only be narrowed by using the candidate’s birth date: and ddte aft (00/00/19(30)/
\_-__,_’

Print cite list: .pa;.ci;2;y Print selected items: .pa;.fu;2;sel;1,3,5;y Print single page: .sp
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“LRE™ COMMITTEE
RESOLUTION

IN THE SENATE OF THE UNITED STATES

Mr. KeENNeDY subminted thefollowing commitiee resolution, which was adopt-
ed by the Comminee on the Judiciary of the Senate on August 2. 1990.

COMMITTEE RESOLUTION

Expressing the sense of the Committee on the Judiciary con-
cerning membership in clubs that engage in discrimina-
tion. '

1 Resolved by the Committee on the Judiciary, That it is
2 the sense of the Committee on the Judiciary of the Senate
3 that— |
(1) clubs where business is conducted that by
policy or practice intentionally discriminate on the
basis of race, color, religion, sex, disability or na-

4

5

o]

7 tional origin operate to exclude persons, including
8 women and minorities, from business and profession-
9

al opportunities;
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(2) in recent years. awareness has grown that
such discrimination is invidious and that membership
in such discriminatory clubs may be viewed as a
tacit endorsement of the discriminatory practices;

(3) membership in such discriminatory clubs
conflicts with the appearance of impartiality required
of persons who may serve in positions in the Federal
judiciary or the Department of Justice;

(4) it 1s inappropriate for persons who may b;
nominated in the future to serve in the Federal judi-
ciary or the Department of Justice to belong to such
discriminatory clubs, unless such persons are actively
engaged in bona fide efforts to eliminate the dis-
criminatory practices;

(5) such membership is an important factor
which Senators should consider in evaluating such
persons, in conjunction with other factors which may
reflect upon their fitmess and ability;

(6) so as to promote a consistent policy on this
issue in the legislative branch as well, any Senator
belonging to such a club should resign his or her
membership in light of this resolution;

(7) to be considered a club where business is
conducted, a club must have one of the following

charactenistics—

doo3
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(A) Elub members bring business clients or
professional associates to the club for confer-
ences, meetings, meals, or use of the facilities;

(B) club members or their employers
deduct dues, fees or payments as business ex-
penses on tax returmns;

(C) the club is one where contacts valuable
for business purposes, employment and profes-
sional advancement are formed; or

(D) the club receives payments from non-
members for meals or services provided by the
club;

except that country clubs and clubs where meals are
served shall be presumed to be clubs where business
is conducted;

(8) paragraphs (1) through (7) do not apply to
fraternal, sororal, religious or ethnic heritage organi-
zations; _

(9) this resolution shall take effect January 1,
1991; and

(10) the Chairman of the Committee on the Ju-
diciary of ‘the Senate is requested to transmit a copy
of this resolution to the President and the Attomey
General of the United States and all members of the

Senate, for such use as they deem approprate in

@ood
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4
] considering future nominations to the Federal bench
2 and the Department of Justice.

Adopted by the Committee on the Judiciary of
the Senate on August 2, 1990.
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DEPARTMENT OF JUSTICE

EXECUTIVE SECRETARIAT CONTROL DATA SHEET

From: BIDEN, SENATOR JOSEPH R., JR.,
To: AG.
Date Received: 08-31-90 Date Due: 09-17-90

Subject & Date

08-30-90 LETTER FROM THE CHAIRMAN, COMMITTEE ON THE
JUDICIARY, ENCLOSING A COPY OF A RESOLUTION ADOPTED BY THE

COMMITTEE WHICH STATES THAT IT IS INAPPROPRIATE FOR PERSONS
WHO MAY BE NOMINATED IN THE FUTURE TO THE FEDERAL JUDICIARY,
OR TO A POST IN DOJ, TO BELONG TO DISCRIMINATORY CLUBS WHERE

\
G NA \

CHMN, COMM. ON THE JUDICIARY

OoDD: 09-17-90

BUSINESS IS CONDUCTED UNLESS SUCH PERSONS ARE ACTIVELY

ENGAGED IN BONA FIDE EFFORTS TO ELIMINATE THE DISCRIMINATORY
THE RESOLUTION TAKES EFFECT ON JANUARY 1,

PRACTICES.
: Referred To: Date:
(1) OAG:;DICKMAN 08-31-80
(2)
(3)
(4)
INTERIM BY:
Sig. For: AG.
Remarks
INFO CC: OAG, DAG.

(1) ADVISE EXEC.

Other Remarks:

FILE:
LO0831 4550

ORIGINAL TO
SEC. OF ACTION TAKEN.
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Referred To:

DATE:
Date Released:

1991.
Date:

et b

W/IN:
PRTY:

OPR:
MAU

\ v \ 2
139
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REMOVE THIS CONTROL SHEET PRIOR TO FILING AND DISPOSE OF APPROPRIATELY
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JOSEPH R BIDEN, Je_ DELAWARE., C{AIRLLN ! ; N

EOWARD M. ESNNEDY. MASSACHUSETTS  ETROM THURMOTID. OLINA
MOWARD M METZENRALUM, OHID DREIN Q. HATG'L:.?TMSOW can s
DERNIS DECONEING ARZONA ALAN € STMPION. WYDIING
FATHICK J LEAY_ VERMONT CMARLES E CRASSLEY, 'OwWA i
HOWELL HEFLIN, ALARAMA ARLFN SPELTER PENNIYLVANL ﬁ Zﬂ
PAUL SIMON. RUNOIS
P A o Dy giralet e N, nited States Senate
' ADRALD A KLADN. EXTH Coam3tL
Mm:nu. ﬁm.:l(croa OMMITTEE ON THE JUDICIARY
ThHRY
proid :ngu: UTNORTY &0fS COUNSR. rASHINGTON DC 20810-6275

; April 25, 1990
l

|
TOs: Judiciary Committe ?ief C:ou.nsels

FROM: Jeff Blattner
Senator Kennedy's Qffice

RE: Clubs Resolution

Enclosed are a copy of a proposed Judiciary Committee
resolution on discriminatory clubs and a summary of the
resolution. The Judiciary Committee.will hold a hearing on the
resolution on M2y 3rd. Senatox Kennedy intends to bring it before
the Committee for a vote shortly thereafter. The resolution will
be a committee resolution; unlike sense-of-the-Senate resolutions,

it will not be introduced or reported;to the Senate.

Please call me if you have any q&estions or if your Senator
wishas to be added as a cosponsor.

Thanks. |
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SUMMARY OF THE PROPOSED COMMITTEE RESOLUTION
- ON MEMBERSHIP IN DISCRIHFNATORY CLUBS

Senators Rennedy, Specter, Metzenbaum, Biden and Simon intend
to offer & resolution expressing the sense of the Judiciary -.
Committee that it is inappropriate for |persons who may be -
nomipnated to positions in the federal judiciary or the Department
of Ju§tice to belong to clubs where business may be done that
discriminate on the basis of race, relilgion, gender or national
origin, unless such persons are actively engagad in bona fide
efforts to eliminate the discriminatorﬁ practices. -

We ask for your cosponsorship and’support for this
resolution because we believe that the resolution will be useful
in advieing persons who wish to be considered for these important
positions of the Committee’s view that membership in
discriminatory clubs conflicts with the impartiality, and the
appearance of impartiality, required of persons involved in the

administration of justice.

Background |
|
Since the lata 1970s, members of the Senate Judiciary
Committee have recognized that it is inappropriate for a person

nominated to the federal bench to belong to a club that engages in.
invidious discrimination.- In 1979, Senator Kennedy (who was then
Chairman of the Committee) and Senator Thurmond expressed this
view in a letter to Judge Bailey Brown,| wvho had been nominated for

2 seat on the U.S. Court of Appeals foq the Sixth Circuit:

*In our view, it is inadvisabﬁe for 2 nomines for a
federal judgeship to belong to a social club that -
engages in invidious discrimination. While we have not
discuesed all forme of discrimination, we feel that
'invidious discrimination' exists when the club's
discrimination, in historical| context, constitutes a
stigma or badge of social inferiority. A social club's
discrimination based on race pr religion would
ordinarily be considered invidious."”
|
Over the past decade, awareness has increased that
discrimination on the basis of sex, as well as on the basis of
race, religion, or national origin by clubs where business may be
conducted is invidious. This is based on the widespread
recognition that discriminatory practices by such clubs operate to
exclude women and minorities from significant business and
professional opportunities. Many communities across America have
enactad legislation to ban these kinds of discriminatory clubs.
The Supreme Court has repeatedly upheld; the constitutionality of

|

|
l
r
1
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such legislation. Bes, ! v.

.9.,
City of New York, 108 S.Ct. 2225 (1988|).

During the same period, concerns ‘have frequently been voiced
by members of the Judiciary Committee,! and by members of the legal
profession and the general public, that membership in
discriminatory clubs by persons who may be nominated for the
federal bench or positions in the Department of Justice raises
conflicts with the impartiality, and the appearance of :
impartiality, required of such persons.

In 1984, the commentery to the American Bar Association's
Canons of Judicial Ethics made it clear that it is inappropriate
-for judges to belong to clubs that praétice invidious
discrimination. Efforts are underway to further strengthen the
Canons in this regard. -

Questions regarding membership in |discriminatory clubs have
been raised in connection with numerous nominations before the
Judiclary Copmittee, including the Bailey Brown nomination itself
in 13879, the nomination of Anthony Rennedy to the Supreme Court in
1987, the Mason and Ericksop nominations in 1988, the Walker .
nomination in 1983, and the Dunne and %artin nominations in 1990.

As Justice Kennedy stated during Eis confirmation hearings
with respact to clubs that discriminate against women:

"There was just cause for [women] to want access to these
professional contacts. It is most!unfortunate, and almost
Dickensian; for a group of lawyers to meet at 11:30 and to
settle a case and to celebrate and, say, well, let's all go to
the club. .And suddenly there is a;silence, and they cannot
go because there is a woman there.! That 1ls stigmatizing.

!

That is inappropriate.” }

wWhile it is up to each Senator on éhe Judiciary Committee to
decide how to vote on any particular nomination before the
Committee, we believe that a clear exprqssion of the Committee's
views regarding membership in discriminatory clubs will be helpful
to persons who may be nominated to positions on the bench or im °
the Justice Department, and to those wvho make and consider such
nominations -~ the President, Attormey General, and members of the

Senate.

i R u i

Paragraph 1 of the Resolution gets forth the finding that in
clubs where business may be conducted, discrimination on the basis
of race, religion, sex oxr national origin operates to exclude

women and minorities from business and professonal opportunities.
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’ |
. Pagagrﬁpﬁ 2 reflects thé 1n§reasiﬂg avareness that
discrimination by such clubs is invidious and that membership in

these clubs may be viewed as a tacit endorsement of the
discriminatory practices. '

Paragraph 3 reflects the COmmitteJ'a view that membership in
discriminatory clubs conflicts with thel impartiality, and the
appearance of impartiality, required of persons who may serve in
positions in the federel judiciary or the Department of Justice.

. !

Paragraph 4 -sets forth the Committee's view that it is
inappropriate in-1990 for persons who may be nominated in the
future to serve in the federal judiciary or the Department of
Justice to belong to discriminatory clubs, unless such persons are
actively engaged in bona fide efforts td eliminate the

discriminatory practices. i

Paragraph 5 makes it clear that the Resclution does not apply
to bona fide fraternal, soxoral, religious or ethnic heritage
organizations, sgch as the Masons, Knights of Columbus, or Sons of

Italy. i

t
Paragraph 6§ requests the Chairman of the Judiciary Committee
tc transmit a copy of the Resolution to;the President and the
Attorney General of the United States and all members of the
United States Senate, for use in considering future nominations to

the federal bench and the Department of |Justice.

The Resolution does not bind the Piesident, the Attorney
General, or any Senator, with regard to|eny future nomination.
Nevertheless, we believe that a clear expraession of the
Committee’'s views regarding membership in discriminatory clubs
will be helpful to them in considering future nominations.




04,01,99 THU 11:18 FAX ¢g]011

_ 21012423 : ' SL.C.

LR COMMITTEE
RESOLUTION

IN THE SENATE OF THE UN]TED STATES

Mr. KeNNEDY, !

sabmined the following cou::nmm:e resolution.

|

|
COMMITTEE RESOLUTION

To express the sense of the Commntee‘ on the Judiciary
conceming membership in clubs that engage in discrimi-
nation. |

1 ResalvedbytiwConmtzeeonthelfudzaar}‘ That it is

2 ﬂlescnseoftheCommmeconﬂJeIudma:yofﬂ:cSenate

3 that—

4 (1) clubs where business may be conducted that

5 disa'immaxconﬂ:ebasisofracc.!reﬁgion,sexorna-'
6 tional origin operate to exclude women and minori-

7 ties from business and professional opportunities;
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(2) in recent years, awareness has grown that
such dlscnmmanon is invidious and that membership
in suchdlscummatory clnbs may be viewed as a
tacit endorsement of such discriminatory practices;
(3) membership in such discriminatory clubs
conflicts with the impartiality, and the appearance of
impartiality, required of iﬁdividx.{als who may serve

l
in positions in the Federal judiciary or the Depart-

ment of Justice;

(4) it is inappropriate today for individuals who
may be nominated in the future 10 serve in the Fed-
eral judiciary or the Department ;'l)f Justice to belong

to such discriminatory clubs, unle;ss such persans are

actively engaged in bona fide efforts to climinate the
I

- discriminarory practices; |

(5) paragraphs (1) through (i4) do not apply to
fratermal, sororeal, religious or ethnic heritage organi-
zations; and |

(6) the Chairman of the Committee on the Judi-
ciary shall transmit a copy ofthisresohlﬁontoﬂ:e
President and the Anomey General of the United
States and all members oftheScnzate.fornseincon-
sidering futnre nominations to the Federal bench and

the Department of Justice.

@o12
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Section 2522

Section 2522 of the Code provides for
a gift tax charitable deduction for the value
of property transferred to charitable or-
ganizations described in section 2522(a).

Section 2522(c)(2) denies the deduc-
tion if a donor transfers an interest in
property to charity and retains an interest
in the same property or transfers an in-
terest in the same property to a nonchar-
itable donee. Section 2522(c)(2), however,
provides certain exceptions in allowing a
charitable deduction for specific kinds of
gifts of partial -interests, including an ex-
ception for charitable interests described
in section 170(f)(3)(B).

Section 170(f) places restrictions on the
income tax deduction available for gifts
of partial interests to charity. Section
170(f)(3)(B) provides exceptions for cer-
tain charitable gifts, among them, the gift
of a legal remainder interest in a personal
residence or farm.

Rev. Rul. 76-357, 1976-2 C.B. 285,
holds that the exception applies only to
remainders not in trust. Ellis First Na-
tional Bank v. U.S., 550 F.2d 9 (Ct. CL
1977), and Estate of Burgess v. Commis-
sioner, 622 F.2d 700 (4th Cir. 1980), reach
the same conclusion.

Estate of Blackford v. Commissioner,
77 T.C. 1246 (1981), acq. in resuit, 1983—
2 C.B. 1, held that the section 17T(f)(3)(B)
exception applied to a legal remainder in-
terest in a residence. bequeathed to four
different charities, where the executor was
instructed to sell the residence and divide
the proceeds. Rev. Rul. 83-158, 1983-2
C.B. 159, based the Service's acquies-
cence in this result on the applicable pro-
visions of local law that would have
permitted the four charities to elect to
receive the realty as tenants in common
in lieu of receiving the cash proceeds.

Rev. Rul. 76-544, 1976-2 C.B. 288,
however, holds that the exception for re-
mainder interests in farms or residences
does not apply to a remainder interest
that vests in a charitable organization and
an individual as equal tenants in common,
because the entire remainder interest does
not pass to charity.

The limitations on the charitable con-
tribution deduction for the gift of split
interests to charity were first imposed by
section 201 of the Tax Reform Act of 1969,
1969-3 C.B. 10, 51. Extensive discussions
in the committee reports Show that the
intent of these limitations was to deny a
charitable deduction in situations where
the subsequent administration of a trust
or some other contingency might favor a
noncharitable beneficiary at the expense
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of the charitable remainderman. Con-
gress was responding to situations where
trusts were administered to the advantage
of noncharitable life tenants, where char-
itable remainders were contingent and
never became possessory, or where gov-
erning instruments permitted invasions of
principal under standards that were too
vague to lend themselves to accurate val-
uation.

Congress concluded, however, that a
nontrust gift of a remainder interest in a
residence was not subject to such abuses.
S. Rep. No. 91-552, 91st Cong., 1st Sess.
88 (1969), 1969-3 C.B. 479, 480. Accord-
ingly, sections 2522(c)(2) and 170(f)(3)(B)
of the Code permit a charitable deduction
for “"a remainder interest in a personal
residence.” In the present situation, the
charity did not receive the entire remain-
der interest; nevertheless, its interest is a
remainder interest in the residence.

The legislative history does not suggest
that the charity must receive the entire
remainder interest. Indeed, section
170(f)(3)(B)(ii) allows a charitable de-
duction for a gift of ““an undivided portion
of the taxpayer’s entire interest in prop-
erty.” The fact that a taxpayer may con-
vey a fractional interest in realty to charity
and receive a deduction indicates that there
is no statutory policy against a charity and
an individual holding real property as ten-
ants in common.

More important, the abuses that the
split interest rules were designed to pre-
vent would not be possible in this case. C
is certain to receive its 10 percent interest
as a tenant in common; thus, the deduc-
tion that A receives for the value of the
10 percent remainder interest will corre-
spond to the value of the interest charity
ultimately will receive. Should ownership
in common involve any disadvantage to
C, that disadvantage can be resolved by
sale of the property.

In this respect, the present case is sim-
ilar to Rev. Rul. 83-158. That ruling al-
lowed a charitable deduction because the
four charities could have chosen to re-
ceive the realty as tenants in common
rather than receive the proceeds of its sale.
There is no reason to conclude that any
one of the four charities would have been
worse off had one or more of its pro-
spective co-tenants been individuals rather
thap unrelated charitable organizationy.

Accordingly, a charitable deduction is
allowable to A for the value of C's re-
mainder interest in the residence. In de-
termining the amount of the deduction
allowable, however, the value of the char-

itable interest must be reduced to reflect
appropriate valuation discount for the co-
tenancy arrangement. See Estate of Faw-
cett v. Commissioner, 64 T.C. 889, 900
(1975), acq., 1978-2 C.B. 2.

CONCLUSION

A charitable contribution deduction is
allowable for a gift to charity of a legal
remainder interest in the donor’s personal
residence even though the interest con-
veyed to charity is in the form of a tenancy
in common with an individual.

Rev. Rul. 76-544 is revoked.

Sublitie C.—Employment Taxes
Chapter 21.—Federal insurance
Contribution Act .
Subchapter C.—Seneral Provisions

Section 3121.—Definitions

26 CFR 31.3121(d)-1: Who are employees.
(Also Sections 3306, 3401; 31.3306(i)-1, 31.3401(c)-
L)

Employment status under section 530(d)
of the Revenue Act of 1978. Guidelines
are set forth for determining the employ-
ment status of a taxpayer (technical ser-
vice specialist) affected by section 530(d)
of the Revenue Act of 1978, as added by
section 1706 of the Tax Reform Act of
1986. The specialists are to be classified
as employees under generally applicable
common law standards. !

Rev. Rul. 8741
ISSUE

In the situations described below, are
the individuais employees under the com-
mon law rules for purposes of the Federal
Insurance Contributions Act (FICA), the
Federal Unemployment Tax Act (FUTA),
and the Collection of Income Tax at Source
on Wages (chapters 21, 23, and 24 re-
spectively, subtitle C, Internal Revenue
Code)? These situations illustrate the ap-
plication of section 530(d) of the Revenue
Act of 1978, 1978-3 (Vol. 1) C.B. 119 (the
1978 Act), which was added by section
1706(a) of the Tax Reform Act of 1986,
1986-3 (Vol. 1) C.B. 698 (the 1986 Act)
(generally effective for services per-

formed and remuneration paid after De-

cember 31, 1986).

FACTS

In each factual situation, an individual
worker (Individual), pursuant to an ar-

rangement between one person (Firm) and
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another person (Client), provides services
for the Client as an engineer, designer,
drafter, computer programmer, systems
analyst, or other similarly skilled worker
engaged in a similar line of work.

Situation 1

The Firm is engaged in the business of
providing temporary technical services to
its clients. The Firm maintains a roster of
workers who are available to provide
technical services to prospective clients.
The Firm does not train the workers but
determines the services that the workers
are qualified to perform based on infor-
mation submitted by the workers.

The Firm has entered into a contract
with the Client. The contract states that
the Firm is to provide the Client with
workers to perform computer program-
ming services meeting specified qualifi-
cations for a particular project. The
Individual, a computer programmer, en-
ters into a contract with the Firm to per-
form services as a computer programmer
for the Client’s project, which is expected
to last less than one year. The Individual
is one of several programmers provided
by the Firm to the Client. The Individual
has not been an employee of or per-
formed services for the Client (or any
predecessor or affiliated corporation of the
Client) at any time preceding the time at
which the Individual begins performing
services for the Client. Also, the Individ-
ual has not been an employee of or per-
formed services for or on behalf of the
Firm at any time preceding the time at
which the Individual begins performing
services for the Client. The Individual's
contract with the Firm states that the In-
dividual is an independent contractor with
respect to services performed on behalf
of the Firm for the Client. '

The Individual and the other program-
mers perform the services under the Firm's
contract with the Client. During the time
the Individual is performing services for
the Client, even though the Individual re-
tains the right to perform services for other
persons, substantially all of the Individ-
ual’s working time is devoted to perform-
ing services for the Client. A significant
portion of the services are performed on
the Client’s premises. The Individual re-
ports to the Firm by accounting for time
worked and describing the progress of the
work. The Firm pays the Individual and
regularly charges the Client for the ser-
vices performed by the Individual. The

Firm generally does not pay individuals -

who perform services for the Client unless
the Firm provided such individuals to the
Client.

The work of the Individual and other
programmers is regularly reviewed by the
Firm. The review is based primarily on
reports by the Client about the perform-
ance of these workers. Under the contract
between the Individual and the Firm, the
Firm may terminate its relationship with
the Individual if the review shows that he
or she is failing to perform the services
contracted for by the Client. Also, the
Firm will replace the Individual with an-
other worker if the Individual's services
are unacceptable to the Client. In such a
case, however, the Individual will never-
theless receive his or her hourly pay for
the work completed.

Finally, under the contract between the
Individual and the Firm, the Individual is
prohibited from performing services di-
rectly for the Client and, under the con-
tract between the Firm and the Client, the
Client is prohibited from receiving ser-
vices from the Individual for a period of
three months following the termination of
services by the Individual for the Client
on behalf of the Firm.

Situation 2

The Firm is a technical services firm
that supplies clients with technical per-
sonnel. The Client requires the services
of a systems analyst to complete a project
and contacts the Firm to obtain such an
analyst. The Firm maintains a roster of
analysts and refers such an analyst, the
Individual, to the Client. The Individual
is not restricted by the Client or the Firm
from providing services to the general
public while performing services for the
Client and in fact does perform substan-
tia| services for other persons during the
period the Individual is working for the
Client. Neither the Firm nor the Client
has priority on the services of the Indi-
vidual. The Individual does not report,
directly or indirectly, to the Firm after the
beginning of the assignment to the Client
concerning (1) hours worked by the
Individual, (2)-progress on the job, or
(3) expenses incurred by the Individual in
performing services for the Client. No re-
ports (including reports of time worked
or progress on the job) made by the In-
dividual to the Client are provided by the
Client to the Firm.
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If the Individual ceases providing ser-
vices for the Client prior to completion of
the project or if the Individual's work
product is otherwise unsatisfactory, the
Client may seek damages from the Indi-
vidual. However, in such circumstances,
the Client may not seek damages from the
Firm, and the Firm is not required to re-
place the Individual. The Firm may not
terminate the services of the Individual
while he or she is performing services for
the Client and may not otherwise affect
the relationship between the Client and
the Individual. Neither the Individual nor
the Client is prohibited for any period after
termination of the Individual's services on
this job from contracting directly with the
other. For referring the Individual to the
Client, the Firm receives a flat fee that is
fixed prior to the Individual's commence-
ment of services for the Client and is un-
related to the number of hours and quality
of work performed by the Individual. The
Individual is not paid by the Firm either
directly or indirectly. No payment made

by the Client to the Individual reduces the -

amount of the fee that the Client is oth-
erwise required to pay the Firm. The In-
dividual is performing services that can
be accomplished without the Individual's
receiving direction or control as to hours,
place of work, sequence, or details of work.

Situation 3

The Firm, a company engaged in fur-
nishing client firms with technical person-
nel, is contacted by the Client, who is in
need of the services of a drafter for a par-

ticular project, which is expected to last -

less than one year. The Firm recruits the
Individual to perform the drafting ser-
vices for the Client. The Individual per-
forms substantially all of the services for
the Client at the office of the Client, using
materials and equipment of the Client.
The services are performed under the

pervision of employees of the Client. The
Individual reports to the Client on a reg-
ular basis. The Individual is paid by the
Firm based on the number of hours the
Individual has worked for the Client, as
reported to the Firm by the Client or as
reported by the Individual and confirmed
by the Client. The Firmhas no obligation
to pay the Individual if the Firm does no¢
receive payment for the Individual's ser-
vices from the Client. For recruiting the
Individua!l for the Client, the Firm re-
ceives a flat fee that is fixed prior to the
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Individual’s commencement of services for
the Client and is unrelated to the number
of hours and quality of work performed
by the Individual. However, the Firm does
receive a reasonable fee for performing
the payroll function. The Firm may not
direct the work of the Individual and has
no responsibility for the work performed
by the Individual. The Firm may not ter-
minate the services of the Individual. The
Client may terminate the services of the
Individual without liability to either the
Individual or the Firm. The Individual is
permitted to work for another firm while
performing services for the Client, but does
in fact work for the Client on a substan-
tially full-time basis.
LAW AND ANALYSIS

This ruling provides guidance concern-
ing the factors that are used to determine
whether an employment relationship ex-
ists between the Individual and the Firm
for federal employment tax purposes and
applies those factors to the given factual
situations to determine whether the In-
dividuai is an employee of the Firm for
such purposes. The ruling does not reach
any conclusions concerning whether an

employment relationship. for federal em--

ployment tax purposes exists between the
Individual and the Client in any of the
factual situations.

Analysis of the preceding three fact sit-
uations requires an examination of the
common law rules for determining whether
the Individual is an employee with respect
to either the Firm or the Client, a deter-
mination of whether the Firm or the Client
qualifies- for employment tax relief under
section 530(a) of the 1978 Act, and a de-
termination of whether any such relief is
denied the Firm under section 530(d) of
the 1978 Act (added by section 1706 of
the 1986 Act).

An individual is an employee for fed-
eral employment tax purposes if the in-
dividual has the status of an employee
under the usual common law rules appli-
cable in determining the employer-em-
ployee relationship. Guides for deter-
mining that status are found in the fol-
lowing three substantially similar sections
of the Employment Tax Regulations: sec-
tions 31.3121(d)-1(c); 31.3306(i}-1; and
31.3401(c)-1.

These sections provide that generally
the relationship of employer and em-
ployee exists when the person or persons
for whom the services are performed have
the right to control and direct the indi-
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vidual who performs the services, not only
a5 to the result to be accomplished by the
work but also as to the details and means
by which that result is accomplished. That
is, an employee is subject to the will and
control of the employer not only as to
what shall be done but as to how it shall
be done. In this connection, it is not nec-
essary that the employer actually direct
or control the manner in which the ser-
vices are performed; it is sufficient if the
employer has the right to do so.

Conversely, these sections provide, in
part, that individuals (such as physicians,
lawyers, dentists, contractors, and sub-
contractors) who follow an independent
trade, business, or profession, in which
they offer their services to the public, gen-
erally are not employees.

Finally, if the relationship of employer
and employee exists, the designation or
description of the relationship by the par-
ties as anything other than that of em-
ployer and employee is immaterial. Thus,
if such a relationship exists, it is of no
consequence that the employee is desig-
nated as a partner, coadventurer, agent,
independent contractor, or the like.

As an aid to determining whether an
individual is an employee under the com-

mon law rules, twenty factors or elements

have been identified as indicating whether
sufficient control is present to establish an
employer-employee relationship. The
twenty factors have been developed based
on an examination of cases and rulings
considering whether an individual is an
employee. The degree of importance of
each factor varies depending on the oc-

‘cupation and the factual context in which

the services are performed. The twenty
factors are designed only as guides for
determining whether an individual is an
employee; special scrutiny is required in
applying the twenty factors to assure that
formalistic aspects of an arrangement de-
signed to achieve a particular status do
not obscure the substance of the arrange-
ment (that is, whether the person or per-
sons for whom the services are performed
exercise sufficient control over the indi-
vidual for the individual to be classified
as an employee). The twenty factors are
described below:

1. Instructions. A worker who is re-
quired to comply with other persons’ in-

structions about when, where, and how

he or she is to work is ordinarily an em-
ployee. This control factor is present if

the person or persons for whom the ser<’

vices are performed have the righi.t6 re-

quire compliance with instructions. See,
for example, Rev. Rul. 68-598, 1968-2
C.B. 464, and Rev. Rul. 66-381, 1966-2
C.B. 449.

2. Training. Tralmng a worker by re-
quiring an experienced employee to work
with the worker, by corresponding with
the worker, by requiring the worker to
attend meetings, or by using other meth-
ods, indicates that the person or persons
for whom the services are performed want
the services performed in a particular
method or manner. See Rev. Rul. 70-630,
1970-2 C.B. 229.

3. Integration. Integration of the work-
er’s services into the business operations
generally shows that the worker is subject
to direction and control. When the suc-
cess or continuation of a business depends
to an appreciable degree upon the per-
formance of certain services, the workers
who perform those services must neces-
sarily be subject to a certain amount of
control by the owner of the business. See
United States v. Silk, 331 U.S. 704 (1947),
1947-2 C.B. 167.

4. Services Rendered Personally. If the
services must be rendered personally,
presumably the person or persons for
whom the services are performed are in-
terested in the methods used to accom-
plish the work as well as in the results.
See Rev. Rul. 55-695, 1955-2 C.B. 410.

5. Hiring, Supervising, and Paying As-
sistants. If the person or persons for whom
the services are performed hire, super-
vise, and pay assistants, that factor gen-
erally shows control over the workers on
the job. However, if one worker hires,
supervises, and pays the other assistants
pursuant to a contract under which the
worker agrees to provide materials and
labor and under which the worker is re-
sponsible only for the attainment of a re-
sult, this factor indicates an independent
contractor status. Compare Rev. Rul. 63~
115, 1963-1 C.B. 178, with Rev. Rul. 55-
593, 1955-2 C.B. 610.

6. Continuing Relationship. A contin-
uing relationship between the worker and
the person or persons for whom the ser-
vices are performed indicates that an em-
ployer-employee relationship exists. A
continuing relationship may exist where
work is performed at frequently recurring
although irregular intervals. See Umted
States v. Silk.

7. Set Hours of Work. The establish-

ment of set hours of work by the person

or persons for whom the services are per-
formed is a factor indicating control. See
Rev. Rul. 73-591, 1973-2 C.B. 337.
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8. Full Time Required. If the worker
must devote substantially full time to the
business of the person or persons for whom
the services are performed, such person
or persons have control over the amount
of time the worker spends working and
impliedly restrict the worker from doing
other gainful work. An independent con-
tractor, on the other hand, is free to work
when and for whom he or she chooses.
See Rev. Rul. 56-694, 1956-2 C.B. 694.

9. Doing Work on Employer’s Prem-
ises. If the work is performed on the
premises of the person or persons for whom
the services are performed, that factor
suggests control over the worker, espe-
cially if the work could be done else-
where. Rev. Rul. 56-660, 1956-2 C.B.
693. Work done off the premises of the
person or persons receiving the services,
such as at the office of the worker, indi-
cates some freedom from control. How-
ever, this fact by itself does not mean that
the worker is not an employee. The im-
portance of this factor depends on the na-
ture of the service involved and the extent
to which an employer generally would re-
quire that employees perform such ser-
vices on the employer’s premises. Control
over the place of work is indicated when
the person-or persons for whom the ser-
vices are performed have the right to com-
pel the wo}ker to travel a designated route,
to canvass 4 tefritory within a certain time,
or to work at kpeaﬁc places as required.
See Rev. Rul.!56-654. -

10. O’&r or &equence Set. If a worker
must perform sefvices in the order or se-
quence set by the person or persons for
whom ‘the services are performed, that
factor shows that the worker is not free
to follow the worker’s own pattern of work
but must follow the established routines
and schedules of the person or persons
for whom the services are performed.
Often, because of the nature of an oc-
cupation, the person or persons for whom
the services are performed do not set the
order of the services or set the order in-
frequently. It is sufficient to show control,
however, if such person or persons retain
the right to do so. See Rev. Rul. 56-694.

11. Oral or Written Reports. A require-
ment that the worker submit regular or

written reports to the person or persons
for whom the services are performed in-.
dicates a.degree of control. See Rev. Rul.
70-309, 1970-1 C.B. 199, and Rev. Rul.
68-248, 1968-1"C.B. 431.

12. Payment by Hour, Week, Month.

- Payment by the hour, week, or month

generally points to an employer-em-
ployee relationship, provided that this
method of payment is not just a conve-
nient way of paying a lump sum agreed
upon as the cost of a job. Payment made
by the job or on a straight commission
generally indicates that the worker is an
independent contractor. See Rev. Rul. 74-
389, 1974-2 C.B. 330.

13. Payment of Business and/or Trav-
eling Expenses. If the person or persons
for whom the services are performed or-
dinarily pay the worker’s business and/or
traveling expenses, the worker is ordi-
narily an employee. An employer, to be
able to control expenses, generally retains
the right to regulate and direct the work-
er’s business activities. See Rev. Rul. 55—
144, 1955-1 C.B. 483.

14. Furnishing of Tools and Materials.
The fact that the person or persons for
whom the services are performed furnish
significant tools, materials, and other
equipment tends to show the existence of
an employer-employee relationship. See
Rev. Rul. 71-524, 1971-2 C.B. 346.

15. Significant Investment. If the worker
invests in facilities that are used by the
worker in performing services and are not
typically maintained by employees (such
as the maintenance of an office rented at
fair value from an unrelated party), that
factor tends to indicate that the worker is
an independent contractor. On the other
hand, lack of investment in facilities in-
dicates dependence on the person or per-
sons for whom the services are performed
for such facilities and, accordingly, the
existence of an employer-employee rela-
tionship. See Rev. Rul. 71-524. Special
scrutiny is required with respect to certain
types of facilities, such as home offices.

16. Realization of Profit or Loss. A
worker who can realize a profit or suffer
a loss as a result of the worker’s services
(in addition to the profit or loss ordinarily
realized by employees) is generally an in-
dependent contractor, but the worker who
cannot is an employee. See Rev. Rul. 70—
309. For example, if the worker is subject
to a real risk of economic loss due to sig-
nificant investments or a bona fide liability
for expenses, such as salary payments to
unrelated employees, that factor indicates
that the worker is an independent con-
tractor. The risk that a worker will not
receive payment for his or her services,
however, is common to both independent
contractors and employees and thus dces
not constitute_ a sufficient economic risk
to support treatment as an independent
contractor.
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17. Workmg !o,r,@lore Than One Firm

performs more than
de mlmmns for a multiple of un-
related persons or firms at the same time,

that factor y‘indicates that the

worker is an mdq)mdmt contractor. See -

Rev. Ru}. 70-572, 2 C.B. 221. How-
ever, a morkery p@rforms services for
more .than one: n may be an em-
ployee of each-of: thepersons, especially
whcre such persons -are part of the same

18. Making Savwg_Avadable to Gen-
eral Public. The fact that a worker makes
his or her lenlcespvailable to the general
public on a regular-and consistent basis
indicates an independent contractor re-
lationship. See-Rev:Kul. 56-660.

19. Right to ‘Discharge. The right to
discharge a worker ig a factor indicating
that the worker is an employee and the
person possessing the right is an em-
ployer. An employer exercises control
through the threat of dismissal, which
causes the worker to obey the employer’s
instructions. An independent contractor,
on the other hand, cannot be fired so long
as the independent contractor produces a
result that meets the contract specifica-
tions. Rev. Ral. 7541, 1975-1 C.B. 323.

20. Right to Terminate. If the worker
has the right to end his or her relationship
with the person for-whom the services are
performed at any timie he or she wishes
without incurring Lability, that factor in-
dicates an employer-employee relation-
ship. See Rev. Rul. 70-309.

Rev. Rul. 7541 considers the employ-
ment tax status of individuals performing
services for a physician’s professional ser-
vice corporation. The corporation is in the
business of providing a variety of services
to professional people and firms (sub-
scribers), including the services of secre-
taries, nurses, dental hygienists, and other
similarly trained personnel. The individ-
uals who are to perform the services are
recruited by the corporation, paid by thg
corporation, assigned to jobs, and pro-
vided with employee benefits by the cor-
poration. Individuals who enter into
contracts with the corporation agree they
will not contract directly with any sub-
scriber to which they are assigned for at
least three months aftér;cessation of their
contracts with the corporation. The cor-
poration assigns ﬂtmdmdual to the sub-,

with the subsmbg‘r‘f _&qn{lpmcnt Subscri-

bers have the right Tequire that an in-




Section 3121
providing services 'lo\them, and they have
the further right to have such individual

replaced by the corporation within a rea-
sonable period of time, but the subscri-

bers have no right to affect the contract -

between the individual and the corpora-
tion. The corporation retains the right to
discharge the individuals at any time. Rev.
Rul. 7541 concludes that the individuals
are employees of the corporation for fed-
eral employment tax purposes.

Rev. Rul. 70-309 considers the em-
ployment tax status of certain individuals
who perform services as oil well pumpers
for a corporation under contracts that
characterize such individuals as indepen-
dent contractors. Even though the pum-
pers perform their services away from the
headquarters of the corporation and are
not given day-to-day directions and in-
structions, the ruling eoncludes that the
pumpers are employees of the corpora-
tion because the pumpers perform their
services pursuant to an arrangement that
gives the corporation the right to exercise
whatever control is necessary to assure
proper performance of .the services; the
pumpers’ services are bath necessary and
incident to the business conducted by the
corporation; and the pumpers are not en-
gaged in an independent eaterprise in
which they assume the usual business risks,
but rather work in the course of the cor-
poration’s trade or business.-See also Rev.
Rul. 70-630,1970-2 C.B. 229, which con-
siders the employment tax status of
salesclerks furnished by an employce ser-
vice company to a retail store to perform
temporary services for the store.

Section 530{a) of the 1978 Act, as
amended by section 269(c) of the Tax Eq-
uity and Fiscal Responsibility Act of 1982,

- 1982-2 C.B. 462, 536, provides, for pur-
poses of the employment taxes under sub-
title C of the Code, that if a taxpayer did
not treat an individual as an employee for
any period, then the individual shall be
deemed not to be an employee, unless the
taxpayer had no reasonable basis for not
treating the individual as an employee.
For any period after December 31, 1978,
this relief applies only if both of the
following consistency rules are satisfied:
(1) all federal tax returns (including in-
formation returns) required to be filed by
the taxpayer with respect to the individual
for the period are filed on a basis con-
sistent with the taxpayer’s treatment of
the individual as not being an employee
(“*reporting consistency rule”), and (2) the
taxpayer (and any predecessor) has not
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treated any individual holding a substan-
tially similar position as an employee for
purposes of the employment taxes for pe-
riods beginning after December 31, 1977
(“substantive consistency rule”).

The determination of whether any in-
dividual who is treated as an employee
holds a position substantially similar to
the position held by an individual whom
the taxpayer would otherwise be permit-
ted to treat as other than an employee for
employment tax purposes under section
530(a) of the 1978 Act requires an ex-
amination of all the facts and circum-
stances, including particularly the activi-
ties and functions performed by the in-
dividuals. Differences in the positions held
by the respective individuals that result
from the taxpayer’s treatment of one in-

“dividual as an employee and the other

individual as other than an employee (for
example, that the former individual is a
participant in the taxpayer's qualified
pension plan or health plan and the latter
individual is not a participant in either)
are to be disregarded in determining
whether the individuals hold substantially
similar positions.

Section 1706(a) of the 1986 Act added
to section 530 of the 1978 Act a new sub-
section {d), which provides an exception
with respect to the treatment of certain
workers. Section 530(d) provides that sec-
tion 530 shall not apply in the case of an
individual who, pursuant to an arrange-
ment between the taxpayer and another
person, provides services for such other
person as an engineer, designer, drafter,
computer programmer, systems analyst,
or other similarly skilled worker engaged
in a similar line of work. Section 530(d)
of the 1978 Act does not affect the de-
termination of whether such workers are
employees under the common law rules.
Rather, it merely eliminates the employ-
ment tax relief under section 530(a) of the
1978 Act that would otherwise be avail-
able to a taxpayer with respect to those
workers who are determined to be em-
ployees of the taxpayer under the usual
common law rules. Section 530(d) applies
to remuneration paid and services ren-
dered after December 31, ‘1'986.

The Conference Report on the 1986
Act discusses the effect of secuon 530(d)
as follows:

The Senate d applies whether the ser-
vices of [technical service workers] are provided by
the firm to only one client during the year or to more
than one chent. and whether or not such individuals
have been designated or treated by the technical ser-

vices firm as independent contractors, sole propric-.

-

tors, pariners, or employces of & personal service
corporation controlled by such individusl.. The effoct
of the provision cannot NIMU’%%&
technical service pcrsonne|mempbyea

service corporations controlled by sach pa:nd. For
example. an engincer retained by a technical sefvices
firm to provide services to a m-nuh:mumnﬂl

the effect of this provision by organizing a m
that he or she controls and then dmmn;to pmvnic

services as an employee ofthlleorponnon -

. [T}he provision does not apply with respect'to
md.mduals who are classificd, under the geaerally ap-
plicable cx law dards uenﬂo’eelc(n
busmcss'halnsachcntofﬂl:lechnﬂm&m
2 H.R. Rep. No. 99—841(Conf Rep)
99th Cong., 2d Sess. [1-834 to 835 (1986).

Under the facts of Situation 1, the legal
relationship is between the Firnraid the
Individual, and the Firm retains the right
of control to insure that the services are
performed in a satisfactory fashion. The
fact that the Client may also exercise some
degree of control over the Individual does
not indicate that the individual is not an
employee. Therefore, in Situation 1, the
Individual is an employee of the Firm un-
der the common law rules. The facts in
Situation 1 involve an arrangement among
the Individual, Firm, and Client, and the
services provided by the Individual are
technical services. Accordingly, the Firm
is denied section 530 relief ander section
530(d) of the 1978 Act (as added by sec-
tion 1706 of the 1986 Act), and no relief
is available with respect to any employ-
ment tax liability incurred in Situation 1.
The analysis would not differ if the facts
of Situation 1 were changed to state that
the Individual provided the technical ser-
vices through a personal service corpo-
ration owned by the Individual.

In Situation 2, the Firm does not retain
any right to control the performance of
the services by the Individual and, thus,
no employment relationship exists be-
tween the Individual and the Firm.

In Situation 3, the Firm does not con-
trol the performance of the services of the
Individual, and the Firm has no right to
affect the relationship between the Client
and the Individual. Consequently, no em-

ployment relationship exists between the’

Firm and the Individual.

HOLDINGS

Situation 1. The Individual is an em-
ployee of the Firm under the common law
rules. Relief under section 530 2
Act is not available to the Firm bgmme
of the provisions of section 53(Kd) R

Situation 2. The Individual'is not an
employee of the Firm under t.he common

“law rules.
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Situation 3. The Individual is not an
employee of the Firm under the common
law rules.

Because of the application of section
530(b) of the 1978 Act, no inference should
be drawn with respect to whether the
Individual in Situations 2 and 3 is an em-
ployee of the Client for federal employ-

ment tax purposes.

Chapter 23.—Feders! Unemployment Tax Act

Section 3306.—Definitions
26 CFR 31.3306(i)-1: Who are employees.

Guidelines for determining the employment status
of taxpayers (technical scrvice specialists) affected by
section 530(d) of the Revenue Act of 1978, as added
by section 1706 of the Tax Reform Act of 1986. The
specialist are 10 be classified as employees under gen-
erally applicabl law dards. Sec Rev.
Rul. 87-41, page 296.

Chapter 24.—Collection of income Tax at
Source on Wages
Subchapter A.—Withholding from Wages

-Section 3401.—Definitions

26 CFR 31.3401(c)-1: Employee.

Guidclines for determining the employment status
of taxpayers (technical service speciatists) affected by
section 530(d) of the Revenue Act of 1978, as added
by section 1706 of the Tax Reform Act of 1986. The
specialist are to be classified as employees under gen-
erally applicabl law dards. See Rev.
Rul. 87-41, page 296

Section 3402.—income Tax Collected at
Source

Information which must be obtained by a with-
holding agent in order to rely on a nonresident alien
student’s claim for exemption from federal income
tax on compensation for services under an income tax
treaty to which the United States is a party. See Rev.
Proc. 87-8, page 366.

Information which must be obtained by a with-
holding agent in order to rely on a noaresident alicn’s
claim for exemption from federal income tax oa in-
come ived as a her or cher under an
income tax treaty to which the United States is a
party. See Rev. Proc. 87-9, page 368.

26 CFR 31.3402(f)(1)-1T: Additional withholding ex-
emption to which an employee is entitled in respect of
the standard deduction. (temporary}
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TITLE 26.—INTERNAL REVENUE.—
CHAPTER 1, SUBCHAPTER C, PART

31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

Employment Taxes and Collection of income
Tax st Source; Submission of Certain
Withholding Exemption Cortificates and
Entitiement to Additional Withholding
Exsmption

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations that relate to the
submission of withholding exemption cer-
tificates when the total number of with-
holding exemptions claimed on the
certificate exceeds 10, and to the require-
ments that an employee must meet to be
entitled to the additional withholding ex-
emption in respect of the standard de-
duction. The temporary rules modify the
withholding rules as made by the Tax Re-
form Act of 1986. In addition, the tem-
porary regulations set forth in this
document serve as the text of the pro-
posed regulations***[page 805, this Bul-
letin].

EFFECTIVE DATE: These regulations
are effective with respect to Forms W—4
received after November 30, 1986.

"FOR FURTHER INFORMATION

CONTACT: Laura Ann M. Lauritzen of
the Legislation and Regulations Division,
Office of Chief Counsel, Internal Reve-
nue Service, 1111 Constitution Avenue
N.W., Washington, DC 20224 (Atten-
tion: CC:LR:T) (202-566-3459, not a toll-
free call).

SUPPLEMENTARY INFORMATION:
BACKGROUND

This document contains temporary reg-
ulations under section 3402 of the Internal
Revenue Code of 1986 that detail the cir-
cumstances under which an employer must
submit an Employee’s Withholding Al-
lowance Certificate and those under which
an employee may claim an additional
withholding exemption. The Tax Reform
Act of 1986 increased the amount of each
withholding exemption. It also modified
or eliminated a number of deductions and
credits which an employee previously could
take into account in determining the num-
ber of withholding allowances the em-
ployee was entitled to claim on the
withholding exemption certificate. The
temporary regulations provided by this
document will remain in effect until

Section 3402

superseded by final regulations on this
project.

EXPLANATION OF PROVISIONS

Section 3402(f)(2) of the Code provides
that an employee must furnish his or her
employer with a withholding exemption
certificate claiming a number of with-
holding exemptions, which may in no event
exceed the number to which the employee
is entitled. In an attempt to ensure that
employees do not claim an excessive num-
ber of withholding exemptions, current
$31.3402()(2)-1(g) provides that an em-
ployer must submit to the Internal Rev-
enue Service a copy of any withholding
exemption certificate if the total number
of withholding exemptions claimed on the
certificate exceeds 14. Since the Tax Re-
form Act of 1986 increased the amount
of each withholding exemption and elim-
inated or limited a number of the deduc-
tions and credits previously used in
determining the number of withholding
allowances to which an employee was en-
titled, in some cases the number of with-
holding exemptions that an employee is
entitled to claim has been reduced. To
reflect these changes, these temporary
regulations amend the regulations relat-
ing to withholding exemption certificates
to require employers to submit to the Ser-

vice a copy of any Form W-4 (Employee’s

Withholding Allowance Certificate) on
which an employee claims more than 10
exemptions.

Section 31.3402(f)(1)-1(e) provides that
an employee may claim an additional
withholding exemption if certain require-
ments are met. Since the Tax Reform Act
of 1986 replaced the zero bracket allow-
ance with the standard deduction and to
ensure that withholding more closely
matches tax liabilities, these temporary
regulations amend the regulation relating
to this additional withholding exemption
to reflect the new law.

NON-APPLICABILITY OF
EXECUTIVE ORDER 12291

The Commissioner of Internal Reve-
nue has determined that this temporary
rule is not a major rule as defined infEx-
ecutive Order 12291 and that a regulatory
impact analysis therefore is not required.

REGULATORY FLEXIBILITY
ANALYSIS

A general notice of proposed sule-
making is not required by 5 U.S.C. 553
for temporary regulations. Accordingly,

1987—-1 C.B. 301
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DETERMINED TO BE AN
.. . : ADMINISTRATIVE t4ARKING
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oRental NTIALS: A DatE 2{13/{5

October 24, 1994 AOK [l — [
MEMORANDUM FOR BETH NOLAN
ASSOCIATE COUNSEL TO THE PRESIDENT

CLARISSA CERDA
ASSISTANT COUNSEL TO THE PRESIDENT

MARVIN KRISLOV
ASSISTANT COUNSEL TO THE PRESIDENT

FROM: Jana L. Blair
Office of Counsel to the President

SUBJECT: Social Security Domestic Employment Reform Act of 1994
For purposes of consideration of "nanny taxes” in the appointment process, pertinent
provisions of the Social Security Domestic Employment Reform Act of 1994 provide

the following:

Threshold Requirement

1. The threshold wage requirement for social security tax purposes is raised to $1000
per calendar year. This change applies to remuneration paid after December 31,
1993.

2. Beginning in calendar years after 1995 the threshold requirement of $1000 per
year will be adjusted based on indexing calculations set forth in the Social Security
Act.

Age Limit

3. Domestic employees who are under the age of 18 during any portion of the
subject calendar year of employment and for whom the domestic service is not the
principal occupation, are excluded from coverage. In other words, the employer does
not pay Social Security taxes on this individual.

It should be noted that the exemption does not apply to individuals whose principal
occupation is household employment. Furthermore, for purposes of the act, being a
student is considered an occupation.
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** Also note that the age provision applies to remuneration paid in calendar years
beginning after 1994. There is no provision with respect to retroactive adjustment of
the threshold for 1993 and 1994.

Federal Unemplovment Insurance

4. There was no change made to the threshold requirement of $1000 or more per
calendar quarter for payment of Federal unemployment insurance.

Effective Dates

5. The $1,000 threshold is effective for the calendar year 1994. The simplified
reporting system and other provisions of the conference agreement are effective
January 1, 1995.

Refunds for 1994 tax vear

6. Refunds will be given for payroll taxes on wages paid in 1994 when the total
wages that an employee receives from an employer are below the $1,000 threshold.

There will be no loss to the employee of Social Security wage credits with respect to
amounts refunded for 1994. To ensure that there is no loss of credits, an employer
who would have been required to file a Form W-2 (without regard to enactment of
the provisions discussed herein) will continue to be required to file the Form W-2.
The employer must do this even though he or she may receive a refund of any Social
Security taxes paid.



One RAundred Third Congress
of the
RAnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Tuesday,
the twenty-fifth day of January, one thousand nine hundred and ninety-four

dn 4t

To make improvements in the old-age, survivors, and disability insurance program
under title II of the Socal Security Act.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE. '

This Act may be cited as the “Social Security Domestic Employ-
ment Reform Act of 1994”. T ——

\_—.—_——"—_—_——-—-.
SEC. 2. SIMPLIFICATION OF EMPLOYMENT TAXES ON DOMESTIC
SERVICES.

(a) THRESHOLD REQUIREMENT FOR SOCIAL SECURITY TAXES.—
(1) AMENDMENTS OF INTERNAL REVENUE CODE.—

(A) GENERAL RULE.—Subpara h (B) of section
3121(aX7) of the Internal Revenue %:a(Fe of 1986 (defining
wages) is amended to read as follows:

“(B) cash remuneration paid by an employer in any
calendar year to an employee for domestic service in a
private home of the employer (including domestic service
described in subsection (gX5)), if the cash remuneration
paid in such year by the employer to the employee for
such service is less than the applicable dollar threshold
(as defined in subsection (x)) for such year;”.

(B) APPLICABLE DOLLAR THRESHOLD.—Section 3121 of
such Code is amended by adding at the end thereof the
following new subsection:

“(x) APPLICABLE DOLLAR THRESHOLD.—For purposes of sub-
section (a)(7XB), the term ‘applicable dollar shold’ means
$1,000. In the case of calendar years after 1995, the Commissioner
of Social Security shall adjust such $1,000 amount at the same
time and in the same manner as under section 215(aX1XBXii)
of the Social Security Act with respect to the amounts referred
to in section 215(aX1XBXi) of such Act, except that, for purposes
of this (faragraph, 1993 shall be substituted for the calendar year
referred to in section 215(aX1)(B)(1i)(I) of such Act. If any amount .
as adjusted under the preceding sentence is not a multiple of
$}g0, such amount s be rounded to the next lowest multiple
of $100.".

(C) EMPLOYMENT OF DOMESTIC EMPLOYEES UNDER AGE
18 EXCLUDED FROM COVERAGE.—Section 3121(b) of such
Code (defining employment) is amended—
(i) by stnking “or” at the end of paragraph (19),
(ii) by striking the period at the end of paragraph
(20) and inserting “; or”, and
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(linji) by adding at the end the following new para-

b ‘;§21) domestic service in a private home of the employer
which—
“(A) is performed in any year by an individual under
the age of 18 during any portion of such year; and
“(B) is not the prinapal occupation of such employee.”.
(D) CONFORMING AMENDMENTS.—The second sentence
of section 3102(a) of such Code is amended—
(1) by striking “calendar quarter” each place it
appears and inserting “calendar year”, and
(ii) by striking “$50” and inserting “the applicable
doill}a.r threshold (as defined in section 3121(x)) for such
year”.
(2) AMENDMENT OF SOCIAL SECURITY ACT.—
(A) GENERAL RULE.—Subparagraph (B) of section
209(a)(6) of the Social Security Act (42 U.S.C. 409(a)(6)(B))
is amended to read\as follows:
= “(B) Cash remuneration tpaid by an employer in any cal-
endar year to an employee for domestic service in a private
home of the employer (including domestic service described
in secton 210(fX5)), if the cash remuneration paid in such
year by the employer to the employee for such service is less
than the applicable dollar threshold (as defined in section
3121(x) of the Internal Revenue Code of 1986) for such year;”.
(B) EMPLOYMENT OF DOMESTIC EMPLOYEES UNDER AGE
18 EXCLUDED FROM COVERAGE.—Section 21({a) of such Act
(42 U.S.?. 4&0(&)) is amen;i}gd—th 1 of B (19)
i) by striking “or” at the end of paragraph (19),
(ii) by striking the period at the end of paragraph
(20) and inserting “; or”, and
%i) by adding at the end the following new para-
graph: '
- ‘§2 1) Domestic service in a private home of the employer
which—
“(A) is performed in any year by an individual under
the age of 18 during any portion of such year; and
“(B) is not the principal occupation of such employee.”.
O i Sereat, —E ded in sub h
GENERAL.—Except as provi in subparagrap

(B}, the amendments made by this subsection sgal.l apply

to remuneration paid after December 31, 1993.

(B) EXCLUDED EMPLOYMENT.—The amendments made
by dparagr&phs (1XC) and (2XB) shall apply to services

ertormed after December 31, 1994.

4) NO LOSS OF SOCIAL SECURITY COVERAGE FOR 1994;
CONTINUATION OF W-2 FILING REQUIREMENT.—Notwithstanding
the amendments made by this subsection, if the wa&;ecsl (as
defined in section 3121(a) of the Internal Revenue e of
1986) paid during 1994 to an employee for domestic service
in a private home of the employer are less than $1,000—

(A) the employer s e any return or statement
required under section 6051 of such Code with respect
to such ::fes (determined without regard to such amend-
ments), :

(B) the employee shall be entitled to credit under sec-
tHon 209 of the Social Security Act with respect to any
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such wages required to be included on any such return
or statement.
(b) COORDINATION OF COLLECTION OF DOMESTIC SERVICE
EMPLOYMENT TAXES WITH COLLECTION OF INCOME TAXES.—
(1) IN GENERAL.—Chapter 25 of the Internal Revenue Code
of 1986 (relating to general provisions relating to employment
taxes) is amended by adding at the end thereof the following

new secton:

“SEC. 3510. COORDINATION OF COLLECTION OF DOMESTIC SERVICE
EMPLOYMENT TAXES WITH COLLECTION OF INCOME
TAXES.

“(a) GENERAL RULE.—Except as otherwise provided in this sec-
tion— '

“(1) returns with respect to domestic service employment
taxes shall be made on a calendar year basis,

“(2) any such return for any calendar year shall be filed
on or before the 15th day of the fourth month following the

-- close of the employer’s taxable year which begins in such cal-
endar year, and

“(3) no requirement to make deposits (or to pay install-
ments under section 6157) shall apply with respect to such
taxes.

“(b) DOMESTIC SERVICE EMPLOYMENT TAXEs SUBJECT TO EsTI-
MATED TAX PROVISIONS.—

‘1) IN GENERAL.—Solely for purposes of section 6654,
domestic service employment taxes imposed with respect to
any calendar year shall be treated as a tax imposed by chapter
2 for the taxable year of the employer which begins in such
calendar yeasr.

“(2) EMPLOYERS NOT OTHERWISE REQUIRED TO MAKE ESTI-
MATED PAYMENTS.—Paragraph (1) shall not apply to any
employer for any calendar year if—

“{A) no credit for wage withholding is allowed under
section 31 to such employer for the taxable year of the
employer which begins in such calendar year, and

“B) no addition to tax would (but for this section)
be imposed under section 6654 for such taxable year by
reason of section 6654(e).

“(3) ANNUALIZATION.—Under regulations prescribed by the
Secretary, appropriate adjustments shall be made in the
application of section 6654(dX2) in respect of the amount
treated as tax under paragraph (1).

“(4) TRANSITIONAL RULE.—In the case of any taxable year
beginning before January 1, 1998, no addition to tax shall
be made under section 6654 with respect to any underpayment
to the extent such underpayment was created or increased
by this section.

“(c) DOMESTIC SERVICE EMPLOYMENT TAXES.—For purposes of
this section, the term ‘domestic service employment taxes’ means—

“(1) any taxes imposed by chapter 21 or 23 on remuneration
paid for domestic service in a private home of the employer,

“(2) any amount withheld from such remuneration pursu-
ant to an agreement under section 3402(p).
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For purposes of this subsection, the term ‘domestic service in a
private home of the employer includes domestic service described
1n secton 3121(gX5).

“(d) EXCEPTION WHERE EMPLOYER LIABLE FOR QTHER EMPLOY-
MENT TaxEs.—To the extent provided in regulations prescribed
by the Secretary, this section shall not apply to any employer
for any calendar year if such employer is liable for any tax under
this subtitle with respect to remuneration for services other than
domestic service in a private home of the employer.

“(e) GENERAL REGULATORY AUTHORITY.—The Secretary shall
prescribe such regulations as may be necessary or appropriate
to carry out the purposes of this section. Such regulations may
treat domestic service employment taxes as taxes imposed by chap-
ter 1 for purposes of coordinating the assessment and collection
of such employment taxes with assessment and collection of
domestic employers’ income taxes.

“(f) AUTHORITY To ENTER INTO AGREEMENTS T0 COLLECT STATE
UNEMPLOYMENT TAXES.—

“(1) IN GENERAL.—The Secretary is hereby authorized to
enter into an agreement with any State to collect, as the
agent of such State, such State’s unemployment taxes imposed
on remuneration paid for domestic service in a tglreivate me
of the employer. Any taxes to be collected by Secretary
pursuant to such an agreement shall be treated as domestic
service employment taxes for purposes of this section.

“(2) TRANSFERS TO STATE ACCOUNT.—Any amount collected
under an agreement referred to in paragraph (1) shall be trans-
ferred by the Secretary to the account of the State in the
Unemployment Trust Fund.

“(3) SUBTITLE F MADE APPLICABLE.—For purposes of subtitle
F, any amount ired to be collected under an agreement
u}z:;ler pggagmph El) shall be treated as a tax imposed by
chapter 23.

“(4) STATE.—For purposes of this subsection, the term
‘State’ has the meaning given such term by section 3306(j)(1).”.

(2) CLERICAL AMENDMENT.—The table of sections for chap-
ter 25 of such Code is amended by adding at the end thereof
the following:

“Sec. 3510. Coordination of collection of domestic service employment taxes
with collection of income taxes.”.

(3) EFFECTIVE DATE.—The amendments made by this sub-
secton shall apply to remuneration paid in calendar years
beginning after December 31, 1994.

(4) EXPANDED INFORMATION TO EMPLOYERS.—The Secretary
of the Treasury or the Secretary’s del?atﬂe shall prepare and
make available information on the Federal tax obligations of
employers with respect to employees performing domestic serv-
ice in a private home of the employer. Such information shall
also include a statement that such employers may have obliga-
tions with respect to such employees under State laws relating
to unemployment insurance and workers compensation.

SEC. 3. ALLOCATIONS TO FEDERAL DISABILITY INSURANCE TRUST
FUND.
(a) ALLOCATION WITH RESPECT TO WAGES.—Section 201(b)(1)

of the Social Security Act (42 U.S.C. 401(b)X1)) is amended by
striking “(0) 1.20 per centum” and all that follows through “Decem-
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ber 31, 1999, and so reported,” and inserting “(O) 1.20 per centum
of the wages (as so defined) paid after December 31, 1989, and
before January 1, 1994, and so reported, (P) 1.88 per centum of
the wages (as so defined) paid after December 31, 1993, and before
January 1, 1997, and so reported, (Q) 1.70 per centum of the
wages (as so defined) paid after December 31, 1996, and before
January 1, 2000, and so reported, and (R) 1.80 per centum of
the wages (as so defined) paid after December 31, 1999, and so
reported,”.

(b) ALLOCATION WITH RESPECT TO SELF-EMPLOYMENT
INCOME.—Section 201(bX2) of such Act (42 U.S.C. 401(bX2)) is
amended by striking 40O) 1.20 per centum” and all that follows
through “December 31, 1999,” and inserting “O) 1.20 per centum
of the amount of self-employment income (as so defined) so reported
for any taxable year beginning after December 31, 1989, and before
January 1, 1994, (P) 1.88 per centum of the amount of self-employ-
ment income (as so defined) so reported for any taxable year begin-
ning after December 31, 1993, and before January 1, 1997, (Q)
1.70 per centum of the amount of self-employment income (as
so defined) so reported for any taxable year beginning after Decem-
ber 31, 1996, and before January 1, 2000, and (R) 1.80 per centum
of the amount of self-employment income (as so defined) so reported
for any taxable year beginning after December 31, 1999,”.

(¢) EFFECTIVE DATE.—The amendments made by this section
shall apply with respect to wages paid after December 31, 1993,
g.nd self-employment income for taxable years beginning after such

ate.

(d) STUDY ON RISING COSTS OF DISABILITY BENEFITS.—

(1) IN GENERAL.—As soon as practicable after the date
of the enactment of this Act, the Commissioner of Social Secu-
rity shall conduct a comprehensive study of the reasons for
?smdg costs payable from the Federal Disability Insurance Trust

und.

(2) MATTERS TO BE INCLUDED IN STUDY.—In conducting
the study under this subsection, the Commissioner of Social
Security shall—

(A) determine the relative importance of the following -
factors in increasing the costs payable from the Trust Fund:
(1) increased numbers of gﬁplications for benefits;
(ii) higher rates of benefit allowances; and
(iii) decreased rates of benefit terminations; and
(B) identify, to the extent possible, underlying social,
economic, demographic, programmatic, and other trends
responsible for changes in disability benefit applications,
allowances, and terminations.

(3) REPORT.—Not later than October 1, 1995, the Commis-
sioner of Social Security shall transmit a report to the Commit-
tee on Ways and Means of the House of Representatives and
the Committee on Finance of the Senate setting forth the
results of the study conducted under this subsection, together
with any recommendations for legislative changes which the
Commissioner determines appropriate.
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SEC. 5. ADDITIONAL DEBT COLLECTION PRACTICES.

(a) IN GENERAL.—Section 204 of the Social Security Act (42
U.S.C. 404) is amended by adding at the end the following new
subsection:

“fX(1) With respect to'any delinquent amount, the Commis-
sioner of Social Security may use the collection practices described
in sections 3711(f), 3716, and 3718 of title 31, United States Code,
as in effect on October 1, 1994.

“(2) For purposes of paragraph (1), the term ‘delinquent amount’
means an amount—

“(A) in excess of the correct amount of payment under
this title;

“(B) paid to a person after such person has attained 18
years of age; and

“C) determined by the Commissioner of Social Security,
under regulations, to be otherwise unrecoverable under this
séenc;iozgl after such person ceases to be a beneficiary under

is title.”.

(b) CONFORMING AMENDMENT.—Section 3701(d) of title 31,

United States Code, is amended by inserting “, except to the extent
rovided under section 204(f) of such Act (42 U.S.C. 404(f)),” after
e Social Security Act (42 U.S.C. 301 et seq.)”.

(c) EFFECTIVE DATE.—The amendments made by this section
shall apply to collection activiies begun on or after the date of
the enactment of this Act and before October 1, 1999.

SEC. 6. NURSING HOMES REQUIRED TO REPORT ADMISSiONB OF SSI
RECIPIENTS.

(a) IN GENERAL.—Section 1631(eX1) of the Social Security Act
(42 U.S.C. 1383(eX1)) is amended by adding at the end the following
new subparagraph:

4C) For purposes of making determinations under section
1611(e), the requirements prescribed by the Commissioner of Social
Security pursuant to subparagraph (A) of this paragraph shall
require each administrator of a nursing home, extended care facility,
or intermediate care facility, within 2 weeks after the admission
of any eligible individual or eligible spouse receiving benefits under
this ttle, to transmit to the Commissioner a report of the
admission.”. -

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
shall apply to admissions occurring on or after October 1, 1995.
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SEC. 5. ADDITIONAL DEBT COLLECTION PRACTICES.

(a) IN GENERAL.—Section 204 of the Social Security Act (42
U.S.C. 404) is amended by adding at the end the following new
subsection:

“(f)(1) With respect to'any delinquent amount, the Commis-
sioner of Social Security may use the collection practices described
in sections 3711(f), 3716, and 3718 of title 31, United States Code,
as in effect on October 1, 1994.

“(2) For purposes of paragraph (1), the term ‘delinquent amount’
means an amount—

“(A) in excess of the correct amount of payment under
this title;
“(B) paid to a person after such person has attained 18
years of age; and
“C) determined by the Commissioner of Social Security,
under regulations, to be otherwise unrecoverable under this
zglcstioxél after such person ceases to be a beneficiary under
is title.”.

(b) CONFORMING AMENDMENT.—Section 3701(d) of title 31,

United States Code, is amended by inserting “, except to the extent
rovided under section 204(f) of such Act (42 U.S.C. 404(f)),” after
e Social Security Act (42 U.S.C. 301 et seq.)”.

(c) EFFECTIVE DATE.—The amendments made by this section
shall apply to collection activities begun on or after the date of
the enactment of this Act and before October 1, 1999,

SEC. 6. NURSING HOMES REQUIRED TO REPORT ADMISSiONS OF SSI
RECIPIENTS.

(a) IN GENERAL.—Section 1631(eX1) of the Social Security Act
(42 U.S.C. 1383(eX1)) is amended by adding at the end the following
new subparagraph:

“{C) For purposes of making determinations under section
1611(e), the requirements prescribed by the Commissioner of Social
Security pursuant to subparagraph (A) of this paragraph shall
require each administrator of a nursing home, extended care facility,
or intermediate care facility, within 2 weeks after the admission
of any eligible individual or eligible spouse receiving benefits under
this title, to transmit to the Commissioner a report of the
admission.”..

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
shall apply to admissions occurring on or after October 1, 1995.



H.R.4278—8
SEC. 7. RULE OF CONSTRUCTION.

Untl March 31, 1995-, any reference in this Act (other than
section 3(d)) or any amendment made by this Act to the Commis-

sioner of Social Security shall be deemed a reference to the Sec-
retary of Health and Human Services.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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Rev. Rul. 87-41

Section 3121. -- Definitions

26 CFR 31.3121(d)~-1: Who are employees.

(Also Sections 3306, 3401; 31.3306(i)-1, 31.3401(c)-1.)

1987-1 C.B. 296; 1987 IRB LEXIS 254; 1987-23 I.R.B. 7; REV. RUL. 87-41
June 8, 1987

(*1]

Employment status under section 530(d) of the Revenue Act of 1978.
Guidelines are set forth for determining the employment status of a taxpayer
(technical service specialist) affected by section 530(d) of the Revenue Act of
1978, as added by section 1706 of the Tax Reform Act of 1986. The specialists
are to be classified as employees under generally applicable common law
standards.

ISSUE

In the situations described below, are the individuals employees under the
common law rules for purposes of the Federal Insurance Contributions Act (FICA),
the Federal Unemployment Tax Act (FUTA), and the Collection of Income Tax at
Source on Wages (chapters 21, 23, and 24 respectively, subtitle C, Internal
Revenue Code)? These situations illustrate the application of section 530(d) of
the Revenue Act of 1978, 1978-3 (Vol. 1) C.B. 119 (the 1978 Act), which was
added by section 1706(a) of the Tax Reform Act of 1986, 1986-3 (Vol. 1) C.B. 698
(the 1986 Act) (generally effective for services performed and remuneration paid
after December 31, 1986).

FACTS

In each factual situation, an individual worker (Individual), pursuant to an
arrangement between one person (Firm) and another person (Client), [*2]
provides services for the Client as an engineer, designer, drafter, computer
programmer, systems analyst, or other similarly skilled worker engaged in a
similar line of work.

Situation 1

The Firm is engaged in the business of providing temporary technical services
to its clients. The Firm maintains a roster of workers who are available to
provide technical services to prospective clients. The Firm does not train the
workers but determines the services that the workers are qualified to perform
based on information submitted by the workers.

The Firm has entered into a contract with the Client. The contract states
that the Firm is to provide the Client with workers to perform computer
preogramming services meeting specified qualifications for a particular project.
The Individual, a computer programmer, enters into a contract with the Firm to
perform services as a computer programmer for the Client's project, which is
expected to last less than one year. The Individual is one of several
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programmers provided by the Firm to the Client. The Individual has not been an
employee of or performed services for the Client (or any predecessor or
affiliated corporation of the Client) [*3) at any time preceding the time at
which the Individual begins performing services for the Client. Also, the
Individual has not been an employee of or performed services for or on behalf of
the Firm at any time preceding the time at which the Individual begins
performing services for the Client. The Individual's contract with the Firm
states that the Individual is an independent contractor with respect to services
performed on behalf of the Firm for the Client.

The Individual and the other programmers perform the services under the
Firm's contract with the Client. During the time the Individual is performing
services for the Client, even though the Individual retains the right to perform
services for other persons, substantially all of the Individual's working time
is devoted to performing services for the Client. A significant portion of the
services are performed on the Client's premises. The Individual reports to the
Firm by accounting for time worked and describing the progress of the work. The
Firm pays the Individual and regularly charges the Client for the services
performed by the Individual. The Firm generally does not pay individuals who
perform services for the [*4] Client unless the Firm provided such
individuals to the Client.

The work of the Individual and other programmers is regularly reviewed by the
Firm. The review is based primarily on reports by the Client about the
performance of these workers. Under the contract between the Individual and the
Firm, the Firm may terminate its relationship with the Individual if the review
shows that he or she is failing to perform the services contracted for by the
Client. Also, the Firm will replace the Individual with another worker if the
Individual's services are unacceptable to the Client. In such a case, however,
the Individual will nevertheless receive his or her hourly pay for the work
completed.

Finally, under the contract between the Individual and the Firm, the
Individual is prohibited from performing services directly for the Client and,
under the contract between the Firm and the Client, the Client is prohibited
from receiving services from the Individual for a period of three months
following the termination of services by the Individual for the Client on behalf
of the Firm.

Situation 2

The Firm is a technical services firm that supplies clients with technical
personnel. [*5] The Client requires the services of a systems analyst to
complete a project and contacts the Firm to obtain such an analyst. The Firm
maintains a roster of analysts and refers such an analyst, the Individual, to
the Client. The Individual is not restricted by the Client or the Firm from
providing services to the general public while performing services for the
Client and in fact does perform substantial services for other persons during
the period the Individual is working for the Client. Neither the Firm nor the
Client has priority on the services of the Individual. The Individual does not
report, directly or indirectly, to the Firm after the beginning of the
assignment to the Client concerning (1) hours worked by the Individual, (2)
progress on the job, or (3) expenses incurred by the Individual in performing
services for the Client. No reports (including reports of time worked or
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progress on the job) made by the Indi&idual to the Client are provided by the
Client to the Firm.

If the Individual ceases providing services for the Client prior to
completion of the project or if the Individual's work product is otherwise
unsatisfactory, the Client may seek damages from the Individual. [*6]

However, in such circumstances, the Client may not seek damages from the Firm,
and the Firm is not required to replace the Individual. The Firm may not
terminate the services of the Individual while he or she is performing services
for the Client and may not otherwise affect the relationship between the Client
and the Individual. Neither the Individual nor the Client is prohibited for any
period after termination of the Individual's services on this job from
contracting directly with the other. For referring the Individual to the
Client, the Firm receives a flat fee that is fixed prior to the Individual's
commencement of services for the Client and is unrelated to the number of hours
and quality of work performed by the Individual. The Individual is not paid by
the Firm either directly or indirectly. No payment made by the Client to the
Individual reduces the amount of the fee that the Client is otherwise required
to pay the Firm. The Individual is performing services that can be accomplished
without the Individual's receiving direction or control as to hours, place of
work, sequence, or details of work.

Situation 3

The Firm, a company engaged in furnishing client (*71] firms with
technical personnel, is contacted by the Client, who is in need of the services
of a drafter for a particular project, which is expected to last less than one
year. The Firm recruits the Individual to perform the drafting services for the
Client. The Individual performs substantially all of the services for the
Client at the office of the Client, using materials and equipment of the Client.
The services are performed under the supervision of employees of the Client.

The Individual reports to the Client on a regular basis. The Individual is paid
by the Firm based on the number of hours the Individual has worked for the
Client, as reported to the Firm by the Client or as reported by the Individual
and confirmed by the Client. The Firm has no obligation to pay the Individual
if the Firm does not receive payment for the Individual's services from the
Client. For recruiting the Individual for the Client, the Firm receives a flat
fee that is fixed prior to the Individual's commencement of services for the
Client and is unrelated to the number of hours and quality of work performed by
the Individual. However, the Firm does receive a reasonable fee for performing
the payroll [(*8] function. The Firm may not direct the work of the
Individual and has no responsibility for the work performed by the Individual.
The Firm may not terminate the services of the Individual. The Client may
terminate the services of the Individual without liability to either the
Individual or the Firm. The Individual is permitted to work for another firm
while performing services for the Client, but does in fact work for the Client
on a substantially full-time basis.

LAW AND ANALYSIS

This ruling provides guidance concerning the factors that are used to
determine whether an employment relationship exists between the Individual and
the Firm for federal employment tax purposes and applies those factors to the
given factual situations to determine whether the Individual is an employee of
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the Firm for such purposes. The ruling does not reach any conclusions
concerning whether an employment relationship for federal employment tax
purposes exists between the Individual and the Client in any of the factual
situations.

Analysis of the preceding three fact situations requires an examination of
the common law rules for determining whether the Individual is an employee with
respect to [*9] either the Firm or the Client, a determination of whether the
Firm or the Client qualifies for employment tax relief under section 530(a) of
the 1978 Act, and a determination of whether any such relief is denied the Firm
under section 530(d) of the 1978 Act (added by section 1706 of the 1986 Act).

An individual is an employee for federal employment tax purposes if the
individual has the status of an employee under the usual common law rules
applicable in determining the employer-employee relationship. Guides for
determining that status are found in the following three substantially similar
sections of the Employment Tax Regulations: sections 31.3121(d)-1{(c);:
31.3306(i)-1; and 31.3401(c)-1.

These sections provide that generally the relationship of employer and
employee exists when the person or persons for whom the services are performed
have the right to control and direct the individual who performs the services,
not only as to the result to be accomplished by the work but also as to the
details and means by which that result is accomplished. That is, an employee is
subject to the will and control of the employer not only as to what shall be
done but as to how it shall be done. [*10] In this connection, it is not
necessary that the employer actually direct or control the manner in which the
services are performed; it is sufficient if the employer has the right to do so.

Conversely, these sections provide, in part, that individuals (such as
physicians, lawyers, dentists, contractors, and subcontractors) who follow an
independent trade, business, or profession, in which they offer their services
to the public, generally are not employees.

Finally, if the relationship of employer and employee exists, the designation
or description of the relationship by the parties as anything other than that of
employer and employee is immaterial. Thus, if such a relationship exists, it is
of no consequence that the employee is designated as a partner, coadventurer,
agent, independent contractor, or the like,

As an aid to determining whether an individual is an employee under the
common law rules, twenty factors or elements have been identified as indicating
whether sufficient control is present to establish an employer-employee
relationship. The twenty factors have been developed based on an examination of
cases and rulings considering whether an individual is an employee. [*11}

The degree of importance of each factor varies depending on the occupation and
the factual context in which the services are performed. The twenty factors are
designed only as guides for determining whether an individuals is an employee;
special scrutiny is required in applying the twenty factors to assure that
formalistic aspects of an arrangement designed to achieve a particular status do
not obscure the substance of the arrangement (that is, whether the person or
persons for whom the services are performed exercise sufficient control over the
individual for the individual to be classified as an employee). The twenty
factors are described below:
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1. Instructions. A worker who is required to comply with other persons'
instructions about when, where, and how he or she is to work is ordinarily an
employee. This control factor is present if the person or persons for whom the
services are performed have the right to require compliance with instructions.
See, for example, Rev. Rul. 68-598, 1968-2 C.B. 464, and Rev. Rul. 66-381,
1966-2 C.B. 449.

2. Training. Training a worker by requiring an experienced employee to work
with the worker, by corresponding with the worker, [(*12] by requiring the
worker to attend meetings, or by using other methods, indicates that the person
or persons for whom the services are performed want the services performed in a
particular method or manner. See Rev. Rul. 70-630, 1970-2 C.B. 229.

3. Integration. Integration of the worker's services into the business
operations generally shows that the worker is subject to direction and control.
When the success or continuation of a business depends to an appreciable degree
upen the performance of certain services, the workers who perform those services
must necessarily be subject to a certian amount of control by the owner of the
business. See United States v. Silk, 331 U.S. 704 (1947), 1947-2 C.B. 1le67.

4. Services Rendered Personally. If the services must be rendered
personally, presumably the person or persons for whom the services are performed
are interested in the methods used to accomplish the work as well as in the
results. See Rev. Rul. 55-695, 1955-2 C.B. 410.

5. Hiring, Supervising, and Paying Assistants. If the person or persons for
whom the services are performed hire, supervise, and pay assistants, that factor
generally shows control over the [*13] workers on the job. However, if one
worker hires, supervises, and pays the other assistants pursuant to a contract
under which the worker agrees to provide materials and labor and under which the
worker is respensible only for the attainment of a result, this factor indicates
an independent contractor status. Compare Rev. Rul. 63-115, 1963-1 C.B. 178,
with Rev. Rul. 55-593, 1955-2 C.B. 610.

6. Continuing Relationship. A continuing relationship between the worker and
the person or persons for whom the services are performed indicates that an
employer-employee relationship exists. A continuing relationship may exist
where work is performed at frequently recurring although irregular intervals.
See United States v. Silk.

7. Set Hours of Work. The establishment of set hours of work by the person
or persons for whom the services are performed is a factor indicating control.
See Rev. Rul. 73-591, 1973-2 C.B. 337.

8. Full Time Required. If the worker must devote substantially full time to
the business of the person or persons for whom the services are performed, such
person or persons have control over the amount of time the worker spends working
and impliedly ([*14] restrict the worker from deing other gainful work. An
independent contractor, on the other hand, is free to work when and for whom he
or she chooses. See Rev. Rul. 56-694, 1956-2 C.B. 694.

9. Doing Work on Employer's Premises. If the work is performed on the
premises of the person or persons for whom the services are performed, that
factor suggests control over the worker, especially if the work could be done
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elsewhere. Rev. Rul. 56-660, 1956-2 C.B. 693. Work done off the premises of the
person or persons receiving the services, such as at the office of the worker,
indicates some freedom from control. However, this fact by itself does not mean
that the worker is not an employee. The importance of this factor depends on
the nature of the service involved and the extent to which an employer generally
would require that employees perform such services on the employer's premises.
Control over the place of work is indicated when the person or persons for whom
the services are performed have the right to compel the worker to travel a
designated route, to canvass a territory within a certain time, or to work at
specific places as required. See Rev. Rul. 56-694.

10. Order [*15] or Sequence Set. If a worker must perform services in
the order or sequence set by the person or persons for whom the services are
performed, that factor shows that the worker is not free to follow the worker's
own pattern of work but must follow the established routines and schedules of
the person or persons for whom the services are performed. Often, because of
the nature of an occupation, the person or persons for whom the services are
performed do not set the order of the services or set the order infrequently.
It is sufficient to show control, however, if such person or persons retain the
right to do so. See Rev. Rul. 56-694.

11. Oral or Written Reports. A requirement that the worker submit regular or
written reports to the person or persons for whom the services are performed
indicates a degree of control. See Rev. Rul. 70-309, 1970-1 C.B. 199, and Rev.
Rul. 68-248, 1968-1 C.B. 431.

12. Payment by Hour, Week, Month. Payment by the hour, week, or month
generally points to an employer-employee relationship, provided that this method
of payment is not just a convenient way of paying a lump sum agreed upon as the
cost of a job. Payment made by the job or on [*16] a straight commission
generally indicates that the worker is an independent contractor. See Rev. Rul.
74-389, 1974-2 C.B. 330.

13. Payment of Business and/or Traveling Expenses. If the person or persons
for whom the services are performed ordinarily pay the worker's business and/or
traveling expenses, the worker is ordinarily an employee. An employer, to be
able to control expenses, generally retains the right to regulate and direct the
worker's business activities. See Rev. Rul. 55-144, 1955-1 C.B. 483.

14, Furnishing of Tools and Materials. The fact that the person or persons
for whom the services are performed furnish significant tools, materials, and
other equipment tends to show the existence of an employer-employee
relationship. See Rev. Rul. 71-524, 1971-2 C.B. 346.

15. Significant Investment. If the worker invests in facilities that are
used by the worker in performing services and are not typically maintained by
employees (such as the maintenance of an office rented at fair value from an
unrelated party), that factor tends to indicate that the worker is an
independent contractor. On the other hand, lack of investment in facilities
indicates dependence ([*17} on the person or persons for whom the services are
performed for such facilities and, accordingly, the existence of an
employer-employee relationship. See Rev. Rul. 71-524. Special scrutiny is
required with respect to certain types of facilities, such as home offices.



. PAGE 8
1987-1 C.B. 296; 1987 IRB LEXIS 254, *17; LEXSEE
1987-23 I.R.B. 7; REV. RUL. 87-41

16. Realization of Profit or Loss. A worker who can realize a profit or
suffer a loss as a result of the worker's services (in addition to the profit or
loss ordinarily realized by employees) is generally an independent contractor,
but the worker who cannot is an employee. See Rev. Rul. 70-309. For example, if
the worker is subject to a real risk of economic loss due to significant
investments or a bona fide liability for expenses, such as salary payments to
unrelated employees, that factor indicates that the worker is'an independent
contractor. The risk that a worker will not receive payment for his or her
services, however, is common to both independent contractors and employees and
thus does not constitute a sufficient economic risk to support treatment as an
independent contractor.

17. Working for More Than One Firm at a Time. If a worker performs more than
de minimis services for a multiple of [*18] unrelated persons or firms at the
same time, that factor generally indicates that the worker is an independent
contractor. See Rev. Rul. 70-572, 1970-2 C.B. 221. However, a worker who
performs services for more than one person may be an employee of each of the
persons, especially where such persons are part of the same service arrangement.

18. Making Service Available to General Public. The fact that a worker makes
his or her services available to the general public on a regular and consistent
basis indicates an independent contractor relationship. See Rev., Rul. 56-660.

19. Right to Discharge. The right to discharge a worker is a factor
indicating that the worker is an employee and the person possessing the right is
an employer. An employer exercises control through the threat of dismissal,
which causes the worker to obey the employer's instructions. An independent
contractor, on the other hand, cannot be fired so long as the independent
contractor produces a result that meets the contract specifications. Rev. Rul.
75-41, 1975-1 C.B. 323.

20. Right to Terminate. If the worker has the right to end his or her
relationship with the person for whom the services [*19] are performed at any
time he or she wishes without incurring liability, that factor indicates an \
employer-employee relationship. See Rev. Rul. 70-309.

Rev. Rul. 75-41 considers the employment tax status of individuals performing
services for a physician's professional service corporation. The corporation is
in the business of providing a variety of services to professional people and
firms (subscribers), including the services of secretaries, nurses, dental
hygienists, and other similarly trained personnel. The individuals who are to
perform the services are recruited by the corporation, paid by the corporation,
assigned to jobs, and provided with employee benefits by the corporation.
Individuals who enter into contracts with the corporation agree they will not
contract directly with any subscriber to which they are assigned for at least
three months after cessation of their contracts with the corporation. The
corporation assigns the individual to the subscriber to work on the subscriber's
premises with the subscriber's equipment. Subscribers have the right to require
that an individual furnished by the corporation cease providing services to
them, and they have the further [*20] right to have such individual replaced
by the corporation within a reasonable period of time, but the subscribers have
no right to affect the contract between the individual and the corporation. The
corporation retains the right to discharge the individuals at any time. Rev.
Rul. 75-41 concludes that the individuals are employees of the corporation for
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federal employment tax purposes.

Rev. Rul. 70-309 considers the employment tax status of certain individuals
who perform services as oil well pumpers for a corporation under contracts that
characterize such individuals as independent contractors. Even though the
pumpers perform their services away from the headquarters of the corporation and
are not given day-to-day directions and instructions, the ruling concludes that
the pumpers are employees of the corporation because the pumpers perform their
services pursuant to an arrangement that gives the corporation the right to
exercise whatever control is necessary to assure proper performance of the
services; the pumpers' services are both necessary and incident to the business
conducted by the corporation; and the pumpers are not engaged in an independent
enterprise in which they [*21) assume the usual business risks, but rather
work in the course of the corporation's trade or business. See also Rev. Rul.
70-630, 1970-2 C.B. 229, which considers the employment tax status of
salesclerks furnished by an employee service company to a retail store to
perform temporary services for the store.

Section 530(a) of the 1978 Act, as amended by section 269(c) of the Tax
Equity and Fiscal Responsibility Act of 1982, 1982-2 C.B. 462, 536, provides,
for purposes of the employment taxes under subtitle C of the Code, that if a
taxpayer did not treat an individual as an employee for any period, then the
individual shall be deemed not to be an employee, unless the taxpayer had no
reasonable basis for not treating the individual as an employee. For any period
after December 31, 1978, this relief applies only if both of the following
consistency rules are satisfied: (1) all federal tax returns (including
information returns) required to be filed by the taxpayer with respect to the
individual for the period are filed on a basis consistent with the taxpayer's
treatment of the individual as not being an employee ("reporting consistency
rule”), and (2) the taxpayer (and any predecessor) [(*22] has not treated any
individual holding a substantially similar position as an employee for purposes
of the employment taxes for periods beginning after December 31, 1977
("substantive consistency rule").

The determination of whether any individual who is treated as an employee
holds a position substantially similar to the position held by an individual
whom the taxpayer would otherwise be permitted to treat as other than an
employee for employment tax purposes under section 530(a) of the 1978 Act
requires an examination of all the facts and circumstances, including
particularly the activities and functions performed by the individuals.
Differences in the positions held by the respective individuals that result from
the taxpayer's treatment of one individual as an employee and the other
individual as other than an employee (for example, that the former individual is
a participant in the taxpayer's qualified pension plan or health plan and the
latter individual is not a participant in either) are to be disregarded in
determining whether the individuals hold substantially similar positions.

Section 1706 (a) of the 1986 Act added to section 530 of the 1978 Act a new
subsection (d), [*23] which provides an exception with respect to the
treatment of certain workers. Section 530(d) provides that section 530 shall
not apply in the case of an individual who, pursuant to an arrangement between
the taxpayer and another person, provides services for such other person as an
engineer, designer, drafter, computer programmer, systems analyst, or other
similarly skilled worker engaged in a similar line of work. Section 530(d) of
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the 1978 Act does not affect the determination of whether such workers are
employees under the common law rules. Rather, it merely eliminates the
employment tax relief under section 530(a) of the 1978 Act that would otherwise
be available to a taxpayer with respect to those workers who are determined to
be employees of the taxpayer under the usual common law rules. Section 530(d)
applies to remuneration paid and services rendered after December 31, 1986.

The Conference Report on the 1986 Act discusses the effect of section 530(d)
as follows:

The Senate amendment applies whether the services of [technical service
workers] are provided by the firm to only one client during the year or to more
than one client, and whether or not such individuals have [*24] been
designated or treated by the technical services firm as independent contractors,
sole proprietors, partners, or employees of a personal service corporation
controlled by such individual. The effect of the provision cannot be avoided by
claims that such technical service personnel are employees of personal service
corporations controlled by such personnel. For example, an engineer retained by
a technical services firm to provide services to a manufacturer cannot avoid the
effect of this provision by organizing a corporation that he or she controls and
then claiming to provide services as an employee of that corporation.

[Tlhe provision does not apply with respect to individuals who are
classified, under the generally applicable common law standards, as employees of
a business that is a client of the technical services firm.

2 H.R. Rep. No. 99-841 (Conf. Rep.), 99th Cong., 2d Sess. II-834 to 835 (1986).

Under the facts of Situation 1, the legal relationship is between the Firm
and the Individual, and the Firm retains the right of control to insure that the
services are performed in a satisfactory fashion. The fact that the Client may
also exercise some degree of ([*25] control over the Individual does not
indicate that the individual is not an employee. Therefore, in Situation 1, the
Individual is an employee of the Firm under the common law rules. The facts in
Situation 1 involve an arrangement among the Individual, Firm, and Client, and
the services provided by the Individual are technical services. Accordingly,
the Firm is denied section 530 relief under section 530(d) of the 1978 Act (as
added by section 1706 of the 1986 Act), and no relief is available with respect
to any employment tax liability incurred in Situation 1. The analysis would not
differ if the facts of Situation 1 were changed to state that the Individual
provided the technical services through a personal service corporation owned by
the Individual.

In Situation 2, the Firm does not retain any right to control the performance
of the services by the Individual and, thus, no employment relationship exists
between the Individual and the Firm.

In Situation 3, the Firm does not control the performance of the services of
the Individual, and the Firm has no right to affect the relationship between the
Client and the Individual. <Consequently, no employment relationship exists
[*26] between the Firm and the Individual.

HOLDINGS



PAGE 11
1987-1 C.B. 296; 1987 IRB LEXIS 254, *26; LEXSEE
1987-23 I.R.B. 7; REV. RUL. 87-41

Situation 1. The Individual is an employee of the Firm under the common law
rules. Relief under section 530 of the 1978 Act is not available to the Firm
because of the provisions of section 530(d).

Situation 2. The Individual is not an employee of the Firm under the common
law rules.

Situation 3. The Individual is not an employee of the Firm under the common
law rules.

Because of the application of section 530(b) of the 1978 Act, no inference
should be drawn with respect to whether the Individual in Situations 2 and 3 is
an employee of the Client for federal employment tax purposes.



CONSENT TO DISCLOSURE OF TAX INFORMATION

[ authorize the Internal Revenue Service to disclose my returns and return
information (as those terms are defined in section 6103(b) of the Internal Revenue Code)
for the tax years listed below. Such returns and return information may be disclosed by
the Internal Revenue Service to the Office of the White House Counsel in connection
with my candidacy for the Commission on Libraries and Information Science.

I am aware that without this authorization, my returns and return information are
confidential and protected by law under the Internal Revenue Code.

Taxpayer Name:

Social Security No.:

Tax Years:

Address:

Taxpayer Signature:

Date:




