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ECORDS OF THE TEDERAL CONVENTION

MADISON

Auguss §

ing wished to know what influence the vote just
- meant have on the succeeding part of the Report,
the admission of slaves into the rule of Represen-
« could not reconcile his mind to the article if it
vent objections ta the latter part. The admission
as a most grating circumstance to his mind, & he
wld be so to a great part of the people of America.
st made a strenuous opposition to it heretofore
had hoped that this concession would have pro-
liness which had not been manifested, to strengthen
‘ovt. and to mark a full confidence in it. The Re-
:onsideration had by the tenor of it, put an end to
pes. In two great points the hands of the Legis-
absolutely tied. The importation of slaves could
hibited — exports could not be taxed. Is this
What are the great objects of the Genl, System!?
gst. foreign invasion. 2. agst. internal sedition.
. States then be bound to defend each; & shall

)

o, . . .

Siberty to introduce a weakness which will render .
172}

@ difficult! Shall one part of the U. S. be bound
other part, and thot other part be at liberty not
ase its own danger, but to withhold the compen-
¢ burden? 1f slaves are to be imported shall rot
produced by their labor, supply a revenue the
ble the Genl. Govt. ta defend their Mascers?.—'
much inequality & unreasonablencss in alf this,
le of the N{orthern) States could never be reco®
No candid man could undertake to justify i
: had hoped that some accommodation wd- have
o0 this subject; that at least a time wd, have
S for the importation of slaves. He never could
@hem be imported without limitation & thes be
v the Natl. Legislature. Indeed he could s?
himself of the rectitude of such a practice, that
3¢ he could assent to it under any circumstance®
o, either slaves should not be represented, of
be taxable. k put

an regarded the slave-trade as iniguitous;
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W ednesday MADISON

August 8

the point of representation having been Settled alfter much
difficulty & deliberation, he did not think himself bound to
make opposition; especially as the present article as amended
did not preclude any arrangement whatever on that point
in another the-Repost.t

Mr. (Madison) objected to 1 for every 40,000 inhabitants
{as a perpetual rule).®® The {uture increase of population if
the Union shd. be permanent, will render the number of
Representatives excessive,! '

.Mr. Ghorum, It is sot to be supposed that the Govt will
last 50 Jong as to produce this effect. Can it be supposed that
this vast Country including the Western territory will 150
years hence remain one nation?

Mr. Elseworth. If the Govt. should continue so fong,
alterations may be made in the Constitution in the manner
\___Propased in a subsequent article,

) Mr Sherman & Mr. (Madison) moved to insert the words
not exceeding” before the words *1 for every 40,000, which

was agreed to nem. con,

. Mr Govr. Morris moved to insert *free” before the word
inhabitants.” Much he said would depend on this point.
e never would concur in upholding domestic slavery. It

Was a nefarious institution — It was the curse of heaven on

the States where it prevailed. Compare the free regions of

the Middle States, where a rich & noble cultivation marks
the prosperity & happiness of the people, with the micery
thPC‘Verty which overspread the barren wastes of Ya. Maryd. &

; ¢ other States having slaves. (Travel thro’ ye whole Con-

thnem & you behold the prospect continually varying with
ee appearaffce & disappearance of slavery. The moment you

:Ve ye E .S(s. & enter N. York, the effects of the institution

ev;"me ‘vxsx.ble; Passing thro' the Jerseys aund entering Pa-
' Ty criterion of superior improvement witnesses the change.
Sceed Southwdly, & every step you take thro' ye great

'
toge 7s'° further upon this subject references under August 22 note 2, and August 1§

'.n
" P tabably but not cestainly a hater revision.
See Appendix A, CXLIV.
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U. S. Department of Justice
Office of the Solicitor General

The Solicitor General Washington, D.C. 20530
TO: DON BAER )
FAX # 456-1213

FROM: WALTER DELLINGER

Don --

At the time of the adoption of the constitution, Virginia's George Mason sounded a
pessimistic note when he asked "can anyone imagine that 150 years hence this vast country,
including the Western lands, will still remain a single nation?.” {This is from my notcs;
although I don’t have the cite I will take responsibility for the quote.}

See also the attached (from a long forgotten speech of mine): John Adams, at the time
of the Continental Congress in 1775, wrote to the remarkable Abigail describing "fifty gentlemen
meeting together all strangers ... not acquainted with each others language, ideas, views,
designs. There are therefore jealous of each other — fearful, timid, skittish."”

And see Gouvernor Morris: "He came here [Madison recounts Morris saying] as a
Representative of America ... The country must be United. Tf persuasion does not unite it, the
sword will

And see the tie to M.L. King on the last page of the attached excerpts.

-- Walter 514-2201

Aer o Tzwvg%
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1787: THE CONSTITUTION AND “THE CURSE OF
HEAVEN"

WaLTeER E. DELLINGER 11]*

On Thursday, July 5, 1787, the Constitutional Convention, hav-
ing recessed for two days in honor of Independence Day, resumed
its deliberations, then nearly at deadlock over the allocation of
power between large states and small. As the convention
threatened to break apart, Gouverneur Morris of Pennsvivania
gave voice to the hopes and fears of the delegates. “He came here,”
Madison recounts Morris as saying, “as a Representative of
America; he flattered himself he came here in some degree as a
Representative of the whole human race; for the whole human race
will be affected by the proceedings of this Convention.”® We may,
in our time, seriously doubt whether Morris and his colleagues
could in any meaningful sense “represent the whole human race™;
we cannot doubt, however, that the whole human race was to be
affected by the Convention’s proceedings. “The Country,” Morris
went on, “must be united. If persuasion does not unite it, the
sword will. . . . The scenes of horror attending civil commotion
can not be described. . . . The stronger party will . . . make
traytors of the weaker; and the Gallows & Halter will finish the
work of the sword.””

The framers who met at Philadelphia were moved not only by
such apocalyptic fears, but by hopes as well, and by visions of the
grandeur and importance of America. To review the work of the
Constitutional Convention of 1787, as reflected in James Madison’s
extensive daily notes, beginning with the first day, May 25, and
continuing day by day, draft by draft, through the Philadelphia

* Profexsar of Law. Duke University. This article began as a comment presented in
March 1987 at the Fuurth Annual Bill of Rights Symposium at The College of William and
Mary. It evoived in a series of lectures in the spring of 1987 delivered in New Orleans,
Washington. and New York City 1o federsl judges and members of the bar. Except for not-
ing quotations and acknowledgments, | have left this largely in the {form of those lectures.

1. 1 Tue Recoros of tue FEDERAL CoNvENTION oF 1787, ot 529 (M. Farrand ed. 1911)
|hereinafier Farrand).

2. Id. st 530.

145

@oo03



01/28/97

12:39 V202 514 9769 0SG/D0oJ

158 WILLIAM AND MARY LAW REVIEW [Vol. 29:145

Two aspects of the Constitutional founding that are unrelated to
human freedom have made an enduring contribution: the triumph
of national vision and the concept of constitutionalism itself, From

the vantage point of 1776, the Constitution that emerged from the'
. 1787 convention was a truly extraordinary creation.‘® The coming

together of the American colonies into a single nation was more
difficult than we can now easily imagine, None of the revolutionary
leaders ever publicly contemplated erecting over all of America a
truly national government with the power to operate directly on
individuals.” John Adams, at the time of the Continental Congress
in 1775, wrote to Abigail describing “ ‘[f)ifty gentlemen meeting to-
gether all strangers . . . not acquainted with each other's language,
ideas, views, designs. They are therefore jealous [suspicious] of
each other—fearful, timid, skittish.” "*® Although to us they stand
at a beginning, initiating a history, “they saw 'themselves as de-
fenders of a history accomplished; taking risks that might end,
rather than launch, a noble experiment.”** They came as repre-

Without fully exploring this question, let me simply suggesL that the great national pow-
ers of Congress imminent in article ] (as we have come to view them) would, properly read,
provide ample authority for Congress to bring a virtual end to slavery. The powers to rnise
armies and to regulate the land and naval forces, for example, are one source of Congress'
authority to take slaves away from slave states. But all the power Congress might need
could be found in the commerce clause, which gives to Congress the power to regulate all
the economic activity that “affects more states than one,” to use the phrase from Gibbons v.
Ogden, 22 U.S. ( 9 Wheat) 1 (1824). Congress not only could have forbidden slavery in the
territories and in the District of Columbia, it 8lso could have forbidden the interstate trans-
portation or sale of slaves. And it could have forbidden the interstate transportation or sale
(or internations] export) of any and all producis produced by slave labor, or by any farm or
factory that utilized slave labor. After all, the Congress was able to preclude the interstate
shipment of goods made under conditions of “wsage slavery™; that is, goods produced by
those paid less than a congressionally specified minimum wage. United States v. Darby, 312
U.S. 100 (1941). It could therefore surely use the commerce power to preclude the shipment
of goods made by actual slaves. The objection Lo this use of the commerce power would no
doubt be that Chief Justice Taney was right that an implicit constitutional commitment 1o
slavery precluded any clause {rom being read to permit the curtailing of slavery. I am simply
arguing against this reading. 1 should emphasize that I am not suggestling that e congres-
sional sbolition of slavery was even remotely a historically realistic possibility in 1858; | am
only erguing that abolition by Congress would have been consistent with the text of the
original Constitution as it has come ta be interpreted in modern decisions.

46. Wood, supra note 9, at 4.

47. Id..

48. Letter from John Adams to Abigail Adams, quated in G. WILLS, INVENTING AMERICA:
JEFFERSON'S DECLARATION OF INDEPENDENCE 34 (1978).

49. /d, a1 38.

[doo4
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1987] “THE CURSE OF HEAVEN" _ 159

sentatives of legislative assemblies nearly a century old that had
been more tradmg rivals than partners and had fought the war as
allies, not as a union.

From this uneasy alliance of simple state govemments the fram-
ers forged a powerful new national government, continental in
scope, with the authority not only to create its own armies, but to
operate directly on individuals, to regulate commerce, and for the
first time to impose taxes directly on citizens. They created a con-
stitution that unmistakably made this powerful new national gov-
ernment supreme, and said so in terms unmistakable and ad-
dressed directly to state court judges who would be on oath to
support it: “This Constitution, and the Laws of the United States
. . . made in Pursuance thereof . . . shall be the supreme Law of
the Land; and the Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any State to the Con-
trary notwithstanding.”®® The federalist vision was best expressed
by John Marshall two decades later in McCulloch v. Maryland, in
which he imagined that “[t]hroughout this vast republic, from the
St. Croix to the Gulph of Mexico, revenue is to be collected and
expended, armies are to be marched and supported.” To this end
“[t]he sword and the purse, all the external relations, and no in-
considerable portion of the industry of the nation are entrusted to
its government.”*? :

For some, the federalist vision was one of the grandeur and im-
portance of the American nation. For Madison, the extended
American republic was also a means by which the rights of individ-
uals could gain some measure of protection from the force of ma-
jority sentiments. The proper remedy for tyranny by the majority,
as Madison wrote in the familiar tenth Federalist, was to.extend
the governing republic across the entire nation.*® This way, poten-
tially vicious local majorities would be submerged in a larger na-
tion, and their danger lessened. He wrote: “The influence of fac-
tious leaders may kindle a flame within particular States, but will
be unable to spread a general conflagration through other

50. US. Const. srt Vi, cl. 2

51. 17 U.S. (4 Whest.) 316, 408 (18191

52. Jd. at 407,

53. THe Feperauist No. 10, supra note 12, et 63-64.

@oos
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States.”* A religious sect might control one State, but not a conti-
nental nation. “In the extent and proper structure of the Union,
therefore, we behold a Republican remedy for the diseases most
incident to Republican Government.”*® Because the framers had
set us on the road to nationhood—and hecause they had provided
a mechanism for constitutional change that permitted the notion
of who counted as a person and a citizen to be expanded through
the Civil War amendments—we were, far too late in our history to
be a cause for unabashed celebration, able as a nation to bring na-
tional standards of justice and equahty to bear on those areas
where legal inequality reigned.

However unintended or unanticipated it might have been,
Madison’s idea of the extended republic as a source of national
amelioration of the local tyranny that might be practiced by local
majorities can be seen at work in the civil rights movement in the
American South. The triumph of nationalism was a precedent to
that movement, as was the notion of constitutionalism itself, the
idea that government must be guided not by whim, preference, or
raw power, but by the necessity of justifying its actions in terms of
previously agreed upon principles, binding even on government
itself.

All these themes come together for me in one moment of our
constitutional history, in Montgomery, Alabama, in the winter of
1955. Mrs. Rosa Parks had been convicted and fined for violating
the city’s segregation code after refusing to give up her bus seat for
a white man. The next day the historic Montgomery bus boycott
was under way, and late in the afternoon, Dr. Martin Luther King,
then only twenty-six years old and recently arrived in the city, ac-
cepted the presidency of the boycotting organization, the Mont-
gomery Improvement Association. He was to address the first mass
meeting of the movement that night, and he had only twenty min-
utes to prepare. What kind of argument does one make in that
setting to show the wrongness of the “preferences” of those with
majority power, and the rightness of the cause of the local minor-
ity? The best of the American constitutional tradition provided Dr.
King with a kind of argument that is not available in many of the

54. Id. a1 64.
85. Id. at 65.
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world's political cultures. This is what he said to thousands packed
inside and outside the Holt Street Baptist Church on that Novem-
ber night: :

If we are wrong, the Supreme Court of this nation is wrong.
If we are wrong, the Constitution of the United States is wrong.
If we are wrong, God Almighty is wrong.®®

My whole point comes down to this: the drafting of the Consti-
tution in the Grand Federal Convention in Philadelphia in the
summer of 1787 did not mark the creation of a just and democratic
society, but only the beginning of a quest not yet complete.

56. Address by Dr. Martin Luther King, Jr., Monigomery, Alabams (Dec. 5, 1955), quoted
in S. Oates, Ler THE Trumper Sounp 71 (1982).

@oo7
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&he New York Times

- Pledge Allegiance to the Law

By Walter Dellinger

DURHAM. N.C.
jce President Bush
seems determined to
make an issue of Gov-
ernor Dukakis's veto of
a bill that would re-
qure Massachusetts
teachers to lead their classes in the
Pledge of Allegiance in school every
day. As a Bush aide told Newsweek,
“We can't want to ¢o an ad on that
one.”

They should wait, and if they want
to avaid embarrassing themsejves,
they shouldn’t do one atall

The bill in question was passed by -.

the Massachusetts legisiature in 1577,
The measure applied to all teachers,
including those whose religious be-
liefs would be viclated if they partici-
pated. The Supreme Judicial Court of
Massachusetts, in an advisery opin-
jon. declared that the dill was uncon-
stitutional

The opinion was based on 3 1943
decision of the United Staies Supreme
Court regarding a West Virgina rule
that compelled every student 10 sa-
Jute and pledge allegiance w the flag
The Court’s opuion. wrinen by Jus-
uce Robert Jackson, who later served
as the United States prasecy(or at the

Walter Dellinger is professar of law
gt Dukre University.

Nuremburg Trials, concludes with a
memeorable affirmation of American
consutuucnalism: “If there is any
fixed star in our consututional con-
stellarion. it is that no official. high or
petty, can prescribe what shall be or-
thodox in politics. natjonalism. reli-
gion. or other matters of opwion or
foree cinizens to confess by word or
act their faith therein "

The Massachusetts court held that
the bill clearly violated the principles
spelled out in the 1943 case Thus did
Governor Dukakis decline 0 sign the
measure, stating in his veto message
that "My eath of oifice requires me to

~yphoid the Constitution of the United
States. I cannot sign any bill that vie-
lares the Constturion, as this biil has
twen declared to do,”

Whatever the politieal conse-
quences may be. Governor Dukakis's
decision was the only correct pastticn
for anvone with even a minimal at-
tachment t0 the rule of law. What
would Mr. Bush have done? Would he
have {orced teachers 1o bear the
oeedless expense of pursuing appeals
to a state Supreme Caurt that had al-
ready and emphatically pronounced
the legislation mvalid?

Noone committed to the rule of law
should countenance such a cavalier
disregard for the judicial prucess and
(he ngnts ol individuals. Perhaps un-
witungly, Yice President Bush has ef-
fecuvely endsrsed Auomey General
Edwin Meesé's reckless view that

Gavernment officials are under no
obligatian to comply with dec:siens of
the United Stares Suareme Court and
their state's highest ceurt By erttiorz-
ing Governor Dukakis for veroing-a
bill that the courts had found to vio-
late the constitution. e Vice Presi-
dent calls into quesuon his own un-
derstanding of the ruje of law.

- Attarney General Slesse was right
in noting that. in some cirgum-
staances, oificials other than judges
are enuded o interpre: e Consutu-
tion. A President for exampie. may
properiy decline to s12n a bill that he
believes conflicts withh the Consutu-
tion. even if {1 appears that the courts -
would hold it congurutionai

The issue is-quite difierent’ how-
ever, when the courts have declared
an ac unconstitungnal In sueh a
case, it is simply lawiess for govern-
ment officials 1o disregard the judi-
c1al decision.

The sty suggestion that Governar
Dukakis's veto was Sas=d upon per-
sonal opposition to the Pledge of Alle-
giance is utterly ynwordy of the Vice
President, 'Vhen we siedge allemiance
to the flag of the Uaited States “and
w the Republic for wtueh it stands.”
we are pledging allesiance 1o a sys-
tem of consutuucnai government in
which no oificial = hizh or petty —
is above the iaw. Yice President
Bush and Attornevy General Meese
should join Gdverner Dukakis ir thac

piedge. -

(Section A; Page 25)
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U. S. Department of Justice
Office of the Solicitor General

The Solicltor General Washington, D.C. 20530

TO: DON BAER .
TERRY MORAN
FAX # 456-1213

GOT IT !
ITS NATHANIEL GORHAM OF MASSACHUSETTS, NOT GEORGE MASON, BUT
THE QUOTE IS RIGHT. SEE ATTACHED FROM FARRAND’S RECORDS OF THE
CONSTITUTIONAL CONVENTION.

GOOD LUCK.

Walter Dellinger



