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ECORDS OF THE 'FEDERAL CONVEN'):'tON" 
~ -~~~~~~~~~~~~~~~~~~~~ 

o MADISON Aug11118 
&~~~~~~~~~~~~~~~~-

!ng wjshed to know what influence the vote just 
· meant ha\'e on the ~ucceeding part of the Report, 

the admission of slaves into the rule of Represen· 
!! could not reconcile his mind to the article if it 
•tent objections to the latter part. The admission 
as a most grating circumstance to his mi11d, & he 
1uld be so to a great part of the people at America. 
Jt made a strenuous opposition to it heretofore 
had hoped that th.is concession would have pro­

Jiness which had not been manifested, to strengthen 
:ovt. and to mark a lull confidence in it. The Re­
::onsideration had by the tenor of it, put an end to 
pes. I~ two great points the hands of the Legis· 
absolutely tied. The importation of slaves coul~ 
hibited - exports could not be taxed. Is tb1s 
What are the great objech of the Genl. System/ 

gst. foreign invar.ion. 1. agst. internal sedition. 
~- States then be bound to defend each; &. shall 
~iberty to introduce a weakness which will render 
~ ! difficult! Shall one part of the U. S. be bound 

other part, and thnt otber part be at liberty nee 
:ue its own danger, but to withhold the compen­
e burden? If slaves are to be imported shall r.ot 
produced by their labor, supply a revenue the 
ble the Genl. Govt. to defend their Mastersl -

= much inequality & unreasonableness in all this, 
~le of the t\{orthern} States could never be reco~· 
CJ) • 'f JI {\;o candid man could undertake to 1usll Y 
~~ had hoped that some accommodation wd. h•Yt: 
al) , d have 
Nm this subject; that at least a time w · Id 
~for the importation of slaves. He never coub 
IJl1em be imported without limitation &. the.n e 

1 the Natl. LegisJature. Indeed he could hs~ 
himself of the rectitude of irnch a practice, t a 

10 • d · stances . ....... ·c he could assent to it un er any orcum c 
i7. either &laves should not be represented, 

0 

........ 
be taxable. . . • . but 

t-an regarded the slave-trade as .n1qu1tous, 
CJ) 
...... 
<() 

N 
...... ..-.. 
0 

RECORDS OF THE FEDERAL CONYENTlON 

W1d11erday MADJSON A11gu.r1 B 

the point of representation having been Settled after much 
difficulty & deliberation, he did not think himself bound to 
make opposition; especially as the present article as amended 
did not preclude any arrangement whatever on that point 
in another • 

\ 

lvir. (Madison) objected to I for every 401000 inhabitants 

. 

{as a perpetual rule). 10 The future increase of population if 
the Union shd. be permanent. will render the number of 
Representatives excessive. 11 · 

0 
. Mr. Ghorum. It is not to be supposed that the Govt "filill 

ast &O long as to produce this effect. Can it he supposed that 
· this vast Country including the Western territory will 150 

years hence remain one nation~ 
Mr. Elseworth. If the Govt. should continue so long. 

alterations may be made in the Constitution in the manner 
pro osed in a subse uent article 

Mr Sherman & Mr. (Madison) moved to insert the words 
"not exceeding" before the words " I for e\rery 40,000, which 
Was agreed to nem. con. 

J\.Ir Govr. Morris moved to insert" free" before the word 
"inhabitants.'' Much he said would depend on this point. 
lie never would concur in upholding domestic slavery. It 
was a nefarious institution - It was the curse of heaven en 
the States where it prevailed. Compare the free regiona of 
the 1'.Iiddle States, where a rich & noble cultivation marks 
the prosperity & happiness of the people, with the mliery 
& poverty which over.spread the barren wastes of Va. M.aryd. & 
t~e other States having slaves. (fravel thro' ye whole Con· 
tinent &: )"OU behold the prospect continually \•arying with 
~he appearaft'l::e & disappearance of alu•et)"· The moment you 
~ave ye E. Sts. & enter N. York, the effects of the institution 
ecome visible; Passing thro' the Jerseys and entering Pa­

;"ery criterion of .rnperior improvement witnesses the change. 
rcceed Southwdly, & every step you take thro' ye great 

t.a 'Se~ furtlier upo11 \his &ubjcct rdctenas uQdcr Auguat u nnte: 2, and August IJ 
le 7, 

~ Piobably but not c:crtainlr a tau:r reyialon. 
Is~ Appendix ,\, ex.LIV. 
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At the time of the adoption of the constitution, Virginia's George Mason sounded a 
pessimistic note when he asked "can anyone imagine that 150 years hence this vast country, 
including the Western lands, will still remain a single nation?." {This is from my notes; 
although I don't have the cite I will take responsibility for the quote.} 

See also the attached (from a long forgotten speech of mine): John Adams, at the time 
of the Continent.al Congress in 1775, wrote to the remarkable Abigail describing "fifty gentlemen 
meeting together all strangers ... not acquainted with each others language, ideas, views, 
designs. There are therefore jealous of each other - fearful, timid, skittish." 

And see Gouvemor Morris: "He came here [Madison recowits ~orris saying] as a 
Representative of America ... The country must be United. Tf persuasion does not unite it, the 
sword will ... 

And see the tie to M.L. King on the last page of the attached excerpts. 

-- Walter 514-2201 
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178j: THE CONSTITUTION AND 0 THE CURSE OF 
HEAVEN'' 

\VALTER E. DEtUNGER Ill* 

On Thursday, July 5, 1787, the Constitutional Convention, hav­
ing recessed for two days in honor of Independence Day, resumed 
its deliberations, then nearly at deadlock over the allocation of 
power between large states and small. As the con,·ention 
threatened to break apart, Gouverneur Morris of Pennsylvania 
gave voice to the hopes and fears of the delegates. "He came here~" 
Madison recounts Morris as sa)·ing, "as a Representative of 
America: he flattered himself he came here in some degree as a 
Representative of the whole human race; for the whole human race 
will be affected by the proceedings of this Convention.,,1 V1le may, 
in our time, seriously doubt whether Morris and his colleagues 
could in any meaningful sense "represent the whole human race''; 
we cannot doubt, however, that the whole human race was to be 
affected by the Convention's proceedings. "The Country," Morris 
went on, "must be united. If persuasion· does not unite it, the 
sword will. . . . The scenes of horror attending civil commotion 
can not be described. _ . . The stronger party will . . . make 
traytors of the weaker; and the Gallows & Halter will finish the 
work of the· sword. "2 

The framers who met at Philadelphia were moved not only by 
such apocalyptic fears, but by hopes as well, and by visions of the 
grandeur and importance of America. To review the work of the 
Constitutional Convention of 1787, as reflected in James ~1adison's 
extensive daily notes, beginning with the first day, May 25, and 
continuing day by day, draft by draft, through the Philadelphia 

• l1rofUJ<>r ur Law. Dukr Uni\•ersily. ThiJ; article bei:;an as a comment presented in 
March 198i at 1.he Fuurth Annual Bill of Ri~hLS Symposium al The Colleie or William and 
Mary. h tV()l\·ed in I series or lecture.5 in the sprini: of 1987 delivered in New Orleans, 
Woshini:ton. nnd Nrw York City to redero.l judj!es and members of the bar. Except for not· 
ini: quol.ationr: and acknowledttments, I ha\'e left I.his lar~ely in the fonn of Lhose lectures. 

1. I THE RtC'OKDS OF TH£ FEDER>.\. CoNVtJll'110N or 1787. at 529 (M. Farrand ed. 1911) 
{hereinafter Farrand). 

2. Id. at $.10. 

145 
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158 WILLIAM AND MARY LA\\' REVIEW 

Two aspects of the Constit.utional founding that. nre unrelated t.<.' 
human freedom have made an enduring contribution: the triumph 
of national vision and the concept of constitutionalism itself. From 
the vantage point of 1776, the Constitution that emerged from the· 

. 1787 convention was a truly extraordinary creation. 46 The coming 
together of the American colonies into a single nation was more 
difficult than we can now easily imagine. None of the re\·olutionary 
leaders ever publicly contemplated erecting over all of America a 
truly national government with the power to operate directly on 
individuals. 47 John Adams, at the time of the Continental Congress 
in 1775, wrote to Abigail describing" '(f]ifty gentlemen meeting to­
gether all strangers ... not acquainted with each other's language, 
ideas, views, designs. They are therefore jealous [suspicious] of 
each other-fearful, timid. skittish.' ••u Although to us they stand 
at a beginning, initiating a history, "they. saw 'themselves as de­
fenders of a history accomplished; taking risks that might end, 
rather than launch. a noble experiment. "411 They came as repre-

Without fully exploring this question. let me simply su~gest Lhat the greaL national po~· • 
ers of Congress imminent in article ·I (as we have come to view them) would, properly read, 
provide ample authority for Congress to bring a virtual end to slavery. The powers lo raise 
armies and to regulate the land and naval forces, for example, are one sourc:e of Congress' 
authority to take alaves away frorn &lave states. But all the power Congress might need 
could be found in the commerce tla~e. which gives to Congress the pov.·er lo regulate all 
the economic ar:thity that "affects more st.ales lhan one," lo use the phrase from Giblions v. 
Ogden. 22 U.S. ( 9 WheaL) l (1824). Congress no\. only could have forbidd'n silavery in the 
terri\.orie& and in the District of Columbia, it also could have forbidden Lhe inlerslale lrans­
port.aLion or sale of slaves. And it could have forbidden the interslate transport.at.ion ur sale 
(or internaLional e:icporL) or any and all produc~ produced by slave labor, or by any farm or 
factory that utilized slave labor. Aft.er all, the ·Congress w_as able lo preclude the interstate 
shipment or goods made under conditions or '"wage slaverytt: that is. ~oods proclu(ed by 
those paid less than a congressionally specified minimum wage. United St.ates v. Darby, 312 
U.S. 100 (1941}. It could therefore surely use Lhe commerce power to preclude the shipment 
of goads made by actual slaves. The objection to this use or the commerce power ,.,.ould no 
doubt. be that. Chief Justice Taney was rittht Lhal an implicit con~tit.utional c:ommiunent to 
slavery precluded any clause (rom being read to permit Lhe curt.ailing or slavery. I am simply 
arguing against this reading. I should emphasize Lhat I am nol ~uiziesi.inl[ that a congres­
sional abolition of slavery was even remoLely a historicall)· realistic possibility in 1858; I am 
only arguing that abolition by Congress would have been cons~tenl with the text of the 
original Constitution as it has come Lo be interpreted in modem decisions. 

46. Wood, 1upra note 9, at 4. 
47. Id .. 
48. Lett.er lrom John Adams lo Abigail Adams, quoretJ in G. Wn.LS. f P1o..,'£NTll'IC AMERICA: 

JEFFERS01'1 1S DECLARATION or lf!IDEPEl'IDENCE 34 (1978) . 
49. Id. at 38. 

~004 
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198i] "THE CURSE OF HEAVEN~' 159 

sentath·es of legislati\'e assemblies nearly a century old that had 
been more trading rivals than partners and had fought the war as 
allies, not as a union. 

From this uneasy alliance of simple state governn1ents, t.he fram­
ers forged a powerful new national government, continental in 
scope, with the authority not only to create its own armies, but to 
operate directly on individuals, to regulate commerce, and for the 
first time to impose taxes directly on citizens. They created a con­
stitution that unmistakably made this powerful new national gov­
ernment supreme, and said so in terms unmistakable and ad­
dressed directly to state court judges who woUld be on oath to 
support it: "This Constitution, and the Laws of the United States 
. . . made in Pursuance thereof . . . shall be the supreme Law of 
the Land; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Con­
trary notwithstanding."a0 The federalist vision was best expressed 
by John Marshall two decades later in McCulloch u. },faryland, in 
which he imagined that "[t]hroughout this vast republic, from the 
St. Croix to the Gulph of Mexico, rev.enue is to be collected and 
expended, armies are to be marched and supported."11 To this end 
"[t]he sword and the purse, all the external relations, and no in­
considerable portion of the industry of the nation are entrusted to 
its government."aa 

For some, the federalist vision was orie of the grandeur and im­
portance of the American nation. For Madison, the extended 
American republic was also a means by which the rights of individ­
uals could gain some measui:e of protection from the force of ma­
jority sentiments. The proper remedy for tyranny by the majority, 
as Madison wrote in the familiar tenth Federalist, was to. extend 
the governing republic across the entire nation.as This way, poten­
tially vicious local majorities would be submerged in a larger na­
tion, and their danger lessened. He wrote: "The influence of fac· 
tious leaders may kindle a flame within particular States, but will 
be unable to spread a general conflagration through other 

50_. US_ CottST. art. VJ, cl 2.. 
51. 17 U.S. (4 WheaL) 316, 408 (1819). 
52. Id. at. 40i. 
53. THE FEDEA>.UST No. 10, &upro noLe 12, et 63-64 • 

141005 
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160 WILLIAM AND MARY LAW RE\'lEW . [\"ol. ~9:1-45 

States."'" A religious sect might control one State, but not a conti­
nental nation. "In the extent and proper· structure of the Union, 
·therefore, we behold a Republican remedy. for the diseases most 
incident to Republican Government. "66 Because the framers had 
set us on the road to nationhood-and because they had prO\•ided 
a mechanism for constitutional change that permitted the notion 
of who counted as a person and a citizen to· be expanded through 
the Civil \\Tar amendments-we. were, far too late in our history to 
be a cause for unabashed celebration, able as a nation to bring na· 
tional standards of justice and equality to bear on those areas 
where legal inequality reigned. 

However unintended or unanticipated it might have been, 
Madison's idea of the extended republic as a source of national 
amelioration of the local tyranny that might be practiced by local 
majorities can be seen at work in the civil rights movement in the 
American South. The triumph of nationalism was a precedent to 
that movement, as was the notion of constitutionalisrn itself, the 
idea that government must be guided not by whim, preference, or 
raw power, but by the necessity of justifying its actions in terms of 
previously agreed upon principles, binding even on government 
itself. 

All these ~hemes come together for me in one moment of our 
constitutional history, in Montgomery, Alabama, in the winter of 
1955. Mrs. Rosa Parks bad been convicted and fined for \'iolating 
the city's segreg~tion code after refusing to give up her bus seat for 
a white man. The next day the historic f\fontgomery bus boycott 
was under way, and late in the lij"ternoon, Dr. Martin Luther King, 
then only twenty-six years old and recently arrived in the city~ ac· 
cepted the presidency . of the boycotting organization, the Mont­
gomery Improvement Association. He was to address the first mass 
meeting of the movement that night, and he had only twenty min­
utes to prepare. What kind of argument does one make in that 
setting to show the wrongness of the "preferences'' of those with 
majority power, and the rightness of the cause of the local minor· 
ity? The best of the American constitutional tradition provided Dr. 
King with a kind of argument that is not available in many of the 

54. Id. at 64. 
SS. Id. Bl. 6S. 

141006 
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19Si] .. THE CURSE OF HEAVEN" 161 

world's political cultures. This i~ whnt he said to thousands packed 
inside and outside the Holt Street Baptist Church on that Novem­
ber night: 

lf we are wrong, the Supreme Court of this nation is wrong. 
If we are wrong, the Constitution of the United Stat.es is wrong. 
If we are wrong, God Almighty is wrong.11 

1'1y whole point comes down to this: the drafting of the Consti­
tution in the Grand Federal Convention in Philadelphia in the 
summer of 1787 did not mark the creation of a just and democratic 
society, but only the beginning of a quest not yet complete . 

·. 

S6. Address b\• Dr. Martin Luther King, Jr., Mont.gomery, Alabama (Dec. 5, 1955), qu.ored . . 
in S. OATES, LET THE TRUMPET SOUND 71 (1982). 

~007 
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Pledge Allegiance .to the Law 
Nuremourg Trials. concludes with a 

By Walter Dellinger memor:ible affirmation oi AmeriC211 
c:ansutuucnalism; ··u there is anv 

0\IRHA.ril N.C. fixed star in our canstuutional cori-
. vice President Bu.sh Stellatian. it i.s that no oifieiaL high or 

seeras determined to petty. C:lll prescribe what shall be or· 
· . make an issue of Gov- thodo:it in polities. nationalism.. rcli­

emor DukaJWi's veto of gicm.. or other maners of opmion or 
. a bill chat wauld ~ foru drizt!ss to confess by word or 

· qwn Massaclmsett.s act U2eir faith therein.·• 
Lese.hers to lead ll'leir classes in die The }fas.sachusens ccun held I.hilt 
Pledge of Allegiance in .sdloo! every the bill dearly violated the prmc:iples 
dav. As a Bush aide told Newsweek.. spelled out iD the 19.fl cas~ Thi.SS did 
"We C3n't w::ur. tO do an ad on that Govemor DuJtaJtis decliQe ta sign lhe 
on~·· measure. suang in bi$ veta message 

They should wait. and lf they 'Wllftt thar. "'!'lty oath of ama reqwra me ta 
ta avoid embarnssl.n11 themselves. •uphoid the CanstimtiOn oi the United 
they shouldn't do Cll'le at :ill. Stat~ I cannot Sign any bill that vii> 

The bill in questiaD 111&1 passed by ·. lateS the Constitution., as this bill has 
the Massac:husens legisla Nre in Im. Ileen cieclared ta do." 
The measure applied to all teach~ Whatever the political cans~ 
in~uding those whDse religJoua 1* quences may be. Gcwemor Dukakis's 
li~is wouJd be viola~ i! they partjci· Clecislon was the only correct position 
pated. The Supreme Judicial Cou.n of far anyone "'1th eveia a minimal at· 
Massachusetts. in an advisory opin- 1adunent to the rule of law. What 
ion. decla~ that lbe bill was uncr:m-- would Mr. Bush have done? Would he 
stmnionaL have forced teaehers to bear the 

The opinion was based an a 1943 needle5S e.~ of pursinng appeals 
deC1Sion of the United StucS SUl'rctne to a state Supreme Cawt U'lat had :iJ. 
Coun regardin& a West Virginia rule ready and emphatically prcJUNnced 
th;it comoelled Cft17 sQldent ui :sa- tb.e leg1slatian mvalid? 
Jute and ;iledge alleli*ftce to the nag,. No one committed ta the 1\lle of law 
The Court's o;im-. wrtu.ea by Jus- shauld counten:inc:e Neb :l cvalier 
uc:e Robert Jac:ksan, WflO later served di~rd tor U'le judi~I pruc:ess and 
~tile Unued ~u:s p°t"Dsel:Ytor ~t the U!e n~ts oi indiv1d~~ls. Pern:ips un-

. , w1tung1y, Vice President Busti 11"'5 el· 
\Valier Oellinc~r is professor of law feeuvely end?.tSed Auorney Ciener..'ll 
a& Dwht Uruversity. Edwin M~s n:t:Jdess view that 

Government officials an under no 
oblig:i.tian to eamply "1th decisions oj 
the United St.:ues Su:::ire::ie Court ;12d 
their siate's highest eeurt. !:S~· endciz.­
ing Governor Dukakis for vetoing. a 
bill that the a1uns had :ound co \'10-
late the c:onsunu:ion. :r.e Vic:e ?resj. 
dent c:alls into quer..:im !1i5 awn im· 

derstal\ding of the Nie of law. ' 
· Auamey General :.t~e was right 

in noting that. in some cirtt.1m· 
swices.. officials omer !J'lan j\ldges 
are cnutled to inter::ire: t."le Consatu­
tian. A Prestdenl. ri:ir !..'Clmt1le. mav 
;iroperty decline to Sl!D a l:liil that he 
believes c:onmas wc..'l the Constilu· 
tion. !Veft if it a;i;iear.; ;:hat Ute C:OLlrtS · 

would hold it con$Utl.ltionaL 
The issui is. ·.quue t!U:e'renL' how­

ever, when Ute eouns ha\-e declared 
an aa uncansUnmanal. rn s\lch a 
case, it is simply lawiess for govem· 
ment officials to disregard the judi· 
cal dedsiozL 

The sly suggestion Uiat Governor 
DWcalc.is's veto was ::i.as~ upon ;:ier· 
SClnal ~position to the ?!edge oj Alle­
giance is utterly un-..."Or-Jly of the Vice 
President. '.Vhen 111e ~i~g~ :i.lle;1::1nce 
to lhe flag of 1he t:;med States ·•:i.nd 
ta thi: Republic !or "Wftte.., it st:inds." 
we are pledging :lllr.!.ance to a sys. 
tem af CQn:iUtuuonai ~ovemment in 
1111tich no oilir:~I - 1-.t~ or peuy -
ii. ibove Ute l;iw. 'lice P!"es1dent 
Bu.sh and Auomey G.:neral Meese 
should join ~er:iar !)ubkis 1R 1h:it 
pledge. ,. -

(Section A; Pa9e 25} 
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GOT IT! 

ITS NATHANIEL GORHAM OF MASSACHUSETTS, NOT GEORGE MASON, BUT 
THE QUOTE IS RIGHT. SEE ATTACHED FROM FARRAND'S RECORDS OF THE 
CONSTITUTIONAL CONVENTION. 

GOOD LUCK. 

Walter Dellinger 
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