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December 19, 1994

MEMORANDUM FOR THE REGULATORY POLICY ADVISORS TO THE PRESIDENT

SUBJECT: ATTACHED MATERIALS TO ASSIST IN PLANNING FOR THE
REGULATORY REVIEW SESSIONS

To assist you in preparing for the twice-weekly sessions with the Vice President on
regulatory issues, my NPR staff has assembled this notebook of materials.

. A set of guiding principles that I believe sets an appropriate framework for the effort.
. A memorandum to stimulate your thinking as you seek bold new ideas.
. A worksheet (with accompanying explanation) that sets out various alternative regulatory

approaches (ranging from most to least intrusive). The purpose of the worksheet is to
allow you to compare the regulatory programs under your purview according to the
spectrum of alternative approaches.

. A brief description of an exciting new NPR initiative (REGnet) which is designed to
build a comprehensive and user-friendly on-line regulatory information system.

. The indices and tables of contents for Regulation magazine, from 1977 to 1994,

It is my hope and expectation that as the meetings are scheduled, we will be able to
provide you with helpful, relevant ideas in your respective areas.
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OFFICE OF THE VICE PRESIDEN
WASHINGTON

 November 17, 1994 |
MEMORANDUM FOR THE REGULATORY POLICY ADVISORS TO THE PRESIDENT
FROM:  THE VICE PRESIDENT
SUBJECT : REGULATORY REFCRM

In the months since the President charged us with
implementing his Executive Order on regulatory planning and
review, we have made great progress in bringing a new sense of
accountability and order to the regulatory review process. It is
now time to take the next steps and develop for the President
options for further reforms in the regulatory area.

Set forth below is a process by which I suggest we undertake
to develop these various options. The process will focus on a
series of "regulatory policy reviews" in which we can explore
innovative approaches to achieve regulatory objectives in cost-
effective and reasonable manners. These reviews will examine --
with the help of imnovative and interesting thinkers and experts
-- @ variety of sectoral and cross-cutting issues so to enable us

to make well-considered recommendations to the President early
next year.

In addition, there are several issues closely related to the
requlatorv issues noted below which, as vou know, have already
been the object of excellent work by several White House offices.
I refer to risk, takings and unfunded mandates. These issues
should be considered in a coordinated, but expedited, manner by
the same group that will look at the broader regulatcry agenda.
To that end, I propose that the Requlatory Policy Advisors also
coordinate (through an inter-office process) the development of
options to address these issues. Specifically, I propose that,
over the next three weeks, the DPC and OEP lead a review of the
takings issue, OIRA and OSTP take the lead on risk, and the DPC
coordinate the development of a proposed response to the unfunded
mandates issue. Ideally, these offices would prepare
recommendations to be considered by the Regulatory Advisors on or

before December 12, 1994. We would then forward a decision
memorandum to the President.

PRINTED ON RECYCLED PAPER



For the remaining regulatory=related 1ssues, I suggest the
following schedule:

- November - December 1994

During this period, we will discuss with affected agency :
heads and each other the format. and Erocess for regulatory policy

reviews. We will also flnallze as e for the pOllCY review-
sessions. ,

During this period, we will conduct the review sessions.
Each review session will be organized by the relevant White House
office. I.will co-chair the'sessions with the head of the office.
that organizes the session. My office will coordinate the overall

schedule of the sessions. and.prov1de additional assistance as
necessary.

Subject to our further discussion, suggested topics and
leaders for the review se551ons would include:

General regulatory and cross-cutting regulatory issues -- OIRA
Environment, energy and other natural resources -- OEP
Financial institutions -- NEC and CEA

Small business regulation -- CEA

Information technology -- OSTP

Customer service in the regulatory env1ronment -- OVP.
Food and drug -- DPC

Health industry regulation -- DPC

Transportation -- NEC

Equal opportunity -- White House Counsel

Workplace safety and labor issues -- DPC

Agriculture -- NEC

February - March 1995

At the end of the review process, the Regulatory Advisors
will hold a series of meetings to determine (after appropriate
consultation with affected agency heads) which of the options
developed during the first phase should be presented to the
President. The proposals chosen will then be drafted by the

relevant policy office. These drafts will form the basis of the
options memorandum to the President.

March 1995

Present options memorandum to the President.

* * *



Please review these proposed assignments (vhich T assume we &
will need to modify) and schedule and be prepared to discuss it at .

a rreet]:-ing on' the Regulatory Policy Advisors, which we will convene
shortly. - = C ' N ' I

' Please feel free to contact Jack Quirm if you have any
quest]:-%ons regarding the process outlined above or the meeting -
itself. . ' - _ - . :

Distribution: The Director of the Office of Management. and Budget”"'-'
o The Chair of the Council of Economic Advisors lasrs Tyso-
‘The Assistailt. to the President for Science and Tk (b
Technology . :
VThe Assistant to the President and Chief of Staff fact®
to the Vice President S L
- The Assistant to the President and Counsel Ab: Mikve
The Assistant to the President for Domestic Policy Carl
The Assistant to the President for -
Intergovernmental Affairs Marsi Halt -
The Assistant to the President for Economic Policy Bsb i
- The Assistant to the President for National_.n.,t.sh_
Security _ - :
The Assistant to the President and Staff.Jw. Aedeffe
The Deputy Assistant to the President and Director .
of the Office of Envirommental Policy Katie Meéraly
The Administrator of the Office of Information and
Regulatory Affairs 5:.//7 Ketactn

fhos £ €72



OFFICE OF THE VICE PRESIDENT

WASHINGTON

January 4, 1995

MEMORANDUM FOR THE REGULATORY POLICY ADVISORS TO THE PRESIDENT

DIRECTOR OF THE OFFICE OF MANAGEMENT AND BUDGET
CHAIR OF THE COUNCIL OF ECONOMIC ADVISORS
ASSISTANT TO THE PRESIDENT FOR SCIENCE AND TECHNOLOGY
ASSISTANT TO THE PRESIDENT AND CHIEF OF STAFF TO THE VICE PRESIDENT
ASSISTANT TO THE PRESIDENT AND COUNSEL
ASSISTANT TO THE PRESIDENT FOR DOMESTIC POLICY
ASSISTANT TO THE PRESIDENT FOR INTERGOVERNMENTAL AFFAIRS
ASSISTANT TO THE PRESIDENT FOR ECONOMIC POLICY
ASSISTANT TO THE PRESIDENT FOR NATIONAL SECURITY
ASSISTANT TO THE PRESIDENT AND STAFF SECRETARY
DEPUTY ASSISTANT TO THE PRESIDENT AND DIRECTOR OF THE OFFICE OF
- ENVIRONMENTAL POLICY _ o
ADMINISTRATOR OF THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS

FROM: ELAINE KAMARCK

SUBJECT: REGULATORY REFORM

The Vice President will hold the next regulatory review session on Thursday, January 5
in the Ceremonial Office from 4 pm - 6 pm.

At the January 5th meeting we will address the remaining cross-cutting issues and the
takings strategy. As time allows, we will take up the issues of customer service and the use of
information technology in the regulatory arena.

A tentative schedule for the rest of the meetings was distributed with the last meeting
announcement -- however, due to the complexity of these issues and the large number of
individuals and offices involved, this schedule will need to be modified.

It is important that we address important aspects of regulation which might not have been
indicated on our earlier listings (ADA, for example). I need your help in ensuring that we're as
comprehensive as possible, and that we all know who the lead will be on each subtopic. So,
looking at the old schedule, please identify more specifically what subtopics you think fall under



the sector headings, as well as who you think should be taking the lead. Please send your
suggestions to Jean Logan at NPR. Her fax number is 632-0390.

In seeking bold ideas, we need to speak to experts outside of the federal government. As
you know, the Vice President has spoken publicly on several occasions about revamping the
regulatory process. In preparing for these meetings, you should feel free to contact people
outside this process to seek advice and input. However, the discussions with the Vice President
and the ideas presented to him should remain in confidence.
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(1]

(3]

10.
1.

12
13.
[14.]
15,
[16.]
[17.]

18.

PROPOSED MEETING SCHEDULE
1/5/95 (version 2)

December 21 (Wed.) Cross-cutting issues & general approaches

January 3 (Tues.) No meeting

January 5 (Thurs.)  Takings, remaining cross-cutting issues, and,
as time allows, customer service & use of
information technology in regulation

January 10 (Tues.)  No meeting

January 12 (Thurs.) Customer service & use of info. tech. in regulation

January 17 (Tues.)  Financial institutions

January 19 (Thurs.) Environment, energy, and other natural resources
January 24 (Tues.)  Small business

January 26 (Thurs.) TBA

January 31 (Tues.)  Food and drugs, and consumer product safety

February 2 (Thurs.) Health industry regulation

February 7 (Tues.) = Workplace safety, education, and labor issues

February 9 (Thurs.) Equal employment opportunity

February 14 (Tues.) Regulation of science, technology, and info.tech.

February 16 (Thurs.) TBA

February 21 (Tues.) Customer and info.tech. issues summary

February 23 (Thurs.) TBA

February 28 (Tues.) TBA

March 1 (Wed.) Reprise

OIRA

OIRA;
ovP

[ ]

OVvP

NEC & CEA
OEP

OIRA

[ ]
DPC/CEA (7)
DPC

DPC

WH Counsetl
OSTP

[ ]

OvP
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GUIDING PRINCIPLES

WE WILL MOVE FROM GOOD INTENTIONS, TO GOOD REGULATIONS,
by encouraging participation, by simplifying the process and the resulting regulations, and by
adopting a new strategy to ensure that national interests are protected.

We will:

1. adopt a customer service orientation

2. seek input and involvement from all interested parties

3. fairly balance competing interests

4. consider whether direct federal involvement is necessary

5. use innovative approaches such as market mechanisms

6. use consensual decision making where possible

7. write regulations that are simple, clear and understandable

8. coordinate to avoid duplication and inconsistency

9. interpret and enforce regulations in a reasonable way

10. measure results to check our effectiveness

And we will take advantage of information technology everywhere we can to meet these goals.
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Guidance for Regulatory Policy Reviews

The Focus of the Policy Reviews. The Regulatory Policy Reviews will focus on
alternative forms of regulation and alternatives to regulation. We are not trying
to change the goals of regulation, such as increased worker safety, improved -

markets, or environmental restoration.

As guiding principles, we should consider (1) how our present goals can be
furthered, using (2) regulatory or other actions that are less intrusive in the day-
to-day activities of the public and private sectors. We should also (3) bring a
customer service perspective” to regulatory activities.

Background and Scope of the Reviews. The term “regulation” covers a broad
range of governmental activity, from the regulatory structure that evolved to
create and protect the American aviation industry to the Consumer Product
Safety Commission’s mandate to put the striker surface on the back of
matchbooks. Most laws are implemented through regulation, and most of these
are not solely the province of the independent regulatory agencies, such as FTC,
CFTC, SEC, FCC, etc. In fact, the term “regulation” is no more descriptive than
the term “program” today.

Regulations are only one way government attempts to change behavior -- largely
the behavior of organizations, especially businesses; individual behavior is more -
often channeled by civil and criminal law. Violators of regulations may incur
civil penalties, however, just like defendants in civil law suits. Regulations may
be used to mandate desired behavior based upon a variety of rationales,
including (1) science, as in EPA’s Clean Air Act Amendments; (2) good practice,
as in OSHA's rules to minimize workFIace accidents; (3) perceived market
imperfections (the need for a “level playing field,” hence the SEC’s disclosure
requirements for corporations).

Much regulation, however, is aimed not at business, but at state and local
governments and third party service providers as part of creating systems
through which all parties will act in concert to achieve mutual goals, often in the
social services arena. While these regulations do impose costs on the
intermediary parties, they are not the primary subject of the Regulatory Policy
Reviews. The Reviews will be focused on regulations as they affect industry and
commerce in America. Regulation that affects the private sector is often thought
of as economic regulation on the one hand, and health and safety regulation on

- the other. The Policy Review will consider both economic and health and safety

regulation.
* A customer perspective will require us to look at how we might increase the
involvement of industries and individual plants with the Federal government, in
both the development and enforcement of regulations. We must also look at how
government and industry can create partnerships that lead to safer workplaces, a
cleaner environment, etc. See “Customer Service in Regulation,” below.




Outside the Box but On the Table. Bold new ideas on how better to achieve our
goals are welcome from any source. As we look for alternatives to existing
regulatory structures, however, it is highly probable that the new approaches
will be found among known governmental interventions. These are the
interventions that are “on the table.” Proposing to change approaches to a
constant goal is thinking “outside the box.”

Worker safety example: For most of us, replacing a command and control
approach to worker safety (OSHA) with an insurance approach now would be as
unthinkable as supplementing an administrative law approach (workmans
compensation) with a command and control approach when OSHA was created,
or supplementing the civil law of negligence with workmans compensation
when that was tried. Yet any of these four approaches (command and control,
insurance, administrative law, or civil tort) may be the appropriate choice for
reaching our goals today.

The Government’s Tools. Government’s means of changing societal outcomes
include the police powers, the criminal law, the civil law, government
ownership, command and control regulation (i. e., process requirements),
insurance-based regulation, market-based incentives, regulation of market
conditions, information dissemination, education, and the bully pulpit. Those
that are relevant to the Regulatory Policy Review are arrayed in more detail in
the Regulatory Options Outline (ROOQ) in this binder.

Look first at the ROO and its accompanying worksheet. The approaches are

arrayed in decreasing order of intrusiveness. Try to fit a less intrusive approach
to the regulatory goals and systems you are reviewing. Obviously, if the same
goals can be achieved through a less intrusive approach, the goals and the
approach will be greeted more warmly by all concerned. Similarly, an
enforcement approach that does not require large numbers of Federal employees
is more than welcome.

Four other factors are important to our regulatory review. Any new solutions
must be constitutional, they must be politically acceptable, they must be
administratively feasible, and they must be reliable. Confiscating a chemical
plant for impermissible emissions is neither legally nor politically acceptable
teday, although confiscating a car used in a drug offense is. Inspecting each
workplace only once in every 20 years is neither a feasible nor a reliable way to
protect workers. These four factors change and evoelve over time. The political
climate, our experience with existing programs, and our basic knowledge are all
different in 1994 from what they were in 1964, or in 1934.

A Closer Look (I). One way of analyzing a regulatory structure is to examine

(1) the science used to determine the action required, (2) the standard developed
t0 meet the goal established by the science, (3) the approach taken to achieve the
standard, and (4) the enforcement practices used to monitor com pliance with the
approach, and trigger further action if needed. Obviously, standards can be

[EEEVIRV]



developed using good practice or the goal of more perfect markets as well as
science.

* Example: Asbestos. For example, science has shown that asbestos
causes lung darmage and cancer (mesothelioma) in humans. Asbestos was
banned except where no substitute was available, and standards of exposure
were developed for its use and for its removal from buildings and ships.
Detailed rules on the use, capture, and removal of asbestos were developed,

and are enforced via workplace inspection as a part of a command and
control regulatory approach.

Most of the debate about regulations centers on the approach taken and the
resulting enforcement actions. Less attention is paid to the standards, and still
less to the underlying science. Asbestos exposure could have been controlled
by a set of voluntary industry standards or the creation of a specific civil
action -- a tort -- to be enforced in the courts upon petition by an injured
party. The underlying science remains unchallenged: Hippocrates noted that
asbestos miners died young over 2000 years ago, and Dr. Kenneth Lynch
linked asbestos to mesothelioma in 1938,

A Closer Look (I1). A further level of analysis can aid the development of new
solutions. Take the creation of a tort as an example of an intervention or
approach. A tort assumes a standard of behavior. A tort also contains a price for
a violation, a pricing system for risk (risk of being caught, risk of being found
guilty), and a bounty system for enforcement -- the plaintiff's right of action and
potentiai judgment.

Every viable approach must have (1) a clear standard that potential violators
have access to, (2) a way of complying. (3) a reward or penalty structure, and (4)
a means of enforcing the reward or penalty.

¢ Example: Control Trading. During the 1970's EPA created “control
trading.” If one firm can decrease a controlled emission from a plant to a level
below a set standard, that firm can sell the “right tc pollute” with that
emission to another plant within a defined geographic territory. This
regulatery concept offers an enormous advantage over a simple “command
and control” structure. Under control trading, firms have an economic
incentive to innovate, to finding newer, better, cheaper ways to reduce
emissions. Simple command and control structures “freeze” whole industries
into compliance with a static standard. Control trading offers a way of
complying that includes incentives to innovate.

* Example: Public Disclosure. Several years ago EPA put out a regulation
that distinguishes between a penalty for non-compliance with the regulation
and a penalty for non-compliance with good environmental practice. Firms
are required to publish a list of chemicals they release into the environment,
by location. There is a penalty for non-compliance, of course, but the real
penalty will be imposed by the neighbars or customers of the plant and firm
in response to the published list.



Information Exchange. Of all the government approaches to effecting behavior
change, command and control regulation is by far the most information
intensive. Once having chosen to enforce detailed regulations directly, the
government must provide great quantities of information about what is required,
and must in turn inspect and report in detail the results of the inspections. A
great deal of the friction between the government regulators and the industries
that are regulated is exactly that: friction. Activity that is peripheral to the goals
of regulation. Filling out forms does not provide clean air or a safe workplace.
Filling out forms is just filling out forms, and it is expensive.

One overarching objective of the Regulatory Policy Review should be to gain
recognition of the high costs of information exchange inherent in command and
control regulation. Then, as in so many other areas, we need to bring the power
of information technology to bear on minimizing the costs of the information
exchange where it cannot be reduced. There are a number of efforts underway,
both within government and without, to automate parts of this information
exchange. They have been brought together for discussion by the National
Performance Review’s REGnet project. If properly integrated and implemented,
they offer the potential for a “virtual department of regulation,” or indeed a

“virtual department of DuPont,” parallel to the virtual departments of social
services and of Mary Washington envisioned by the Vice President during the
National Performance Review.

Consensual Development, Compliance, & Enforcement. We need to explore
more consensual development, compliance, & enforcement of regulations. At the
front end, we need to find ways to encourage collaboration between industry and
government in the development of most regulatory mhemas These should
include, but not be limited to, regulatory negotiation, or “reg-neg.”

At the compliance and enforcement end, we must learn from the experience of
other nations having a less confrontational relationship between government and
industry; we should consider changing the models of compliance and
enforcement. As James Q. Wilson says in Bureaucracy, “There was no clear
relationship between how each nation [Great Britain, Germany, France, Japan,
and America] managed its regulatory process and the laws it enforced or the
results it achieved; the consensual European [and Japanese] administrative
practices essentially served the same goals and produced the same outcomes as
the adversarial American practices.” (p. 297) Wilson also quotes the results of a
study by Steven Kelman of America’s OSHA and Sweden’s Arbetarskyddsverket
(Worker Protection Board): “As far as Kelman could tell, the informal and
cooperative Swedish system produced a level of compliance with safety and
health rules that was as high or higher than that achieved by the formal and
punitive American system.” (p. 296)

The distinction between the two models is best captured in the distinction
between a management consultant and an inspector general. It is much easier to
be an inspector general: there are defined rules to be obeyed, and if we catch vou
violating them there will be hell to pay. A management consultant has far fewer

Page 4



defined rules: the job is to increase the organization’s efficiency and effectiveness,
the health and safety of its employees, neighbors, and customers. A far different
set of skills and a more extensive knowledge base are required for the
management consultant role. We need to explore this model.

The Other Path. The alternative to a less confrontational model is the
development of a more confrontational model, eventually absorbing all the
trappings of the criminal justice system, and involving an ever-increasing
number of lawyers. The courts ad]ud1cat1n&, cases involving regulation are
already PUbhlI’lb the regulatory system in this direction, and the “Citizens’ Bill of
Rights” in the Job Creation and Wage Enhancement Act (in the Contract with
America) shows where this approach leads.

Customer Service in Regulation. The concept of “customers” in the regulatory
environment may seem foreign. Information exchange and consensual
development and enforcement, as outlined above, are examples of the customer
service perspective. This orientation does not mean asking industry what needs
to be regulated. It does, however, mean looking at the entire regulatory structure
from the viewpoint of the “user” - the regulated firm. It also means seeking
input and involvement, ensuring consistency, using consensual decision making
where possible, providing ready access to information, and measuring all effects
of re;_,ulatmw There are, of course, many customers to consider, including the
affected industries, their emplovees and customers, and members of the public.

Regulation and Complex Systems. Lastly, we must be aware that whatever the
past governmental approach to changing industry behavior, industry and other
behavior will have been changed by it. Often the chanbeb elicited have not been
the changes anticipated. We do not regularly send out “regulation evaluators” to
see what the unanticipated consequences of our actions are. We do know that
regulation -- any government intervention -- changes the way “the system”
works: not least in terms of generating opposition to what should be commonly
held goals, such as safer workplaces, healthier Americans, and more perfect
markets.

Be bold. Our task during the next few weeks is to propose and discuss many
changes -- including radical changes -- in the ways America seeks to achieve our
economic and health and safety goals. We have been challenged to look “outside
the box” and “off the table” for the best alternatives. Later there will be time to
weigh their relative advantages and disadvantages, their possible unintended
consequences. We will need to consider what changes our new approaches might
bring to the system.

Coda. Government is an artifact; it is designed by human beings. In the
Regulatory Policy Reviews we are attempting to redesign government. The
challenge and the responsibility are great, as is the need.

“We are as gods, and might as well get good atit.” -- Stewart Brand (1968)

December 20, 1994

Page 5
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WORKSHEET

ALTERNATIVE APPROACHES

CONSIDERATIONS

(From most to least intrusive)

Advantages

Disadvantages

Resource needs

Compliance methods

1.

Gov't ownership/mgmt.

2.

Command & Control

3.

Market-based incentives

a. allocation of non-salable rights

i. right-of-way authorizations

ii. export restrictions

iii. input requirements

b. allocation of marketable rights

i. controlled trading

c. performance standards

i. some flexibility in methods

ii. full flexibility in methods

d. negative economic incentives

i. externality taxes (green fees)

. Insurance-based

a. insurance requirements

i. require particip. in gov't-run

ii. require private insurance

b. indemnity requirements

i. bonding, escrow, rest. funds

. Voluntary self-regulation

a. licensure boards

b. non-govermmmental standards

i. adopted & enforced by gov't

ii. self-enforced by industry

. Common-law

a. strict liability

b. product liability

c. negligence

d. nuisance

e. trespass

. Deregulation

a. creating perfect competition

i. antitrust regulations

ii. disclosure regs (education)

b. devolution to states & locals

c. total deregulation

. Positive incentives

a. tax credits

b. procurement

c. loans & grants

. Privatization

12/18/94




WORKSHEET INSTRUCTIONS

"Intelligent coordination between policy-making and enforcement is, of course, essential
in the business of regulating industrial enterprise"

-- James M. Landis (adviser to President Kennedy on administrative reform, and
Dean of Harvard Law School), The Administrative Process (1938).

Alternative approaches to regulation are arrayed in the worksheet in decreasing order of
intrusiveness. The advantages and disadvantages of the different approaches will vary from
sector to sector. Consider the relative merits of the various alternatives, and try to fit a less
intrusive approach to the regulatory goals and systems that you are reviewing. Obviously, if the
same goals can be achieved through a less intrusive approach, the goals and the approach will be
treated more warmly by all concerned.

Similarly, an approach that does not require large numbers of Federal employees is more
than welcome. For example, consider the differences between direct federal regulation,
regulation though an intermediary (e.g., the stock exchange) and other forms of audited self-
regulation. Identify the resource needs that various options might entail, including, for example,
the question of whether the approach would require personnel with special training or
professional skills (such as environmental auditors).

Also consider the compliance methods appropriate for various options. Historically,
methods of ensuring compliance have included a range of civil penalties (e.g., license
revocation, product seizure, injunctions, tripling damage claims), as well as criminal penalties.
However, these penalties do not represent the full scope of possibilities -- in 1938, James Landis
wrote of the "usefulness of mere publicity" as a means of directing behavior. Publicity is a tool
that can serve as both a "carrot" or a "stick" (contrast the "Good Housekeeping Seal of
Approval" with Nathaniel Hawthorne's "Scarlet Letter"). List new ideas in this column.

We do not claim that the spectrum of alternatives is all-inclusive; all ideas are
encouraged and welcomed. The worksheet is only intended as a tool for organizing and ordering
our thoughts as we fashion new and bold approaches.
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REGULATORY OPTIONS OUTLINE

. Stephen Breyer, ""Analyzing Regulatory Failure," Harvard Law Review (1979)
. Regulated markets policed by antitrust
. Disclosure regulation

like antitrust, helps achieve a more competitive market (e.g., print alcohol content on
alcoholic beverage containers; might also require printing info. on environmental
damage incurred in the production, disposal processes, in order to help inform
consumer choice) :

. Taxes (e.g. -- excise taxes, or pollution taxes)
. Market-based incentives or allocation

e.g. -- establish a limited number of rights to engaging in a particular activity (like

airport landing slots), then allow these rights to be bought and sold on the free market
~ ("though the system originated to deal with pollution, it might be used whenever it is

desired to limit artificially the amount of a certain activity" -- Stephen Breyer, p. 582)

. Bargaining (this is a process issue, relating to how a regulation is decided upon -- not the

form of the final regulation; e.g. -- bargaining in the process of writing the regulation,
tailoring rules to special needs in order to make the regulation sensible, voluntary
compliance more likely

. Changes in liability rules

change tort laws in order to increase the risk of liability

. Nationalization

eliminates the adversary relationship between regulator and firm (or so intended, e.g.,
as in old-style Eastern Europe)

II. Michael S. Baram, Alternatives to Regulation (1982)

1.

2.

3.

4,

Common-Law Alternatives

A. Negligence

B. Product Liability

C. Strict Liability

D. Nuisance

E. Trespass
Private, Voluntary Self-Regulation

A. Industrial Self-Regulation

B. Licensure and Certification
Insurance and other Compensatory Plans

A. Workers’ Compensation

B. Government-subsidized Insurance

C. Bonding, Escrow, and Restoration Funds
Government Influence -

A. Government Procurement

B. Government Information & Publicity

C. Advance Notice of Intent to Regulate



III. James M. Landis, Dean of Harvard Law School, The Administrative Process (1938)
1. Approaches

A. Torts

B. Licensing power; permits

C. Standards

D. "Government as a source of credit, as a source of supply, as a consumer"

(e.g., procurement, other positive incentives)

E. Taxation

F. Government ownership, management
2. Enforcement mechanisms

A. Criminal penalty

B. Civil penalty

C. Resort to injunctive side of equity

D. Tripling of damage claims

E. Informer’s share

F. Publicity as a means of coercing action

G. License as a condition of pursuing certain conduct

H. Confiscation of offending property

IV. David Koplow, Federal Energy Subsidies (1993)
1. Tax Subsidies

A. tax credits (allows proportion of expenditures to be deducted from taxes owed)

B. reductions in the tax rate
i. activities exempt from taxation
ii. entities exempt from taxation

C. reductions in the tax basis
i. timing
ii. amount

D. altering the taxable entity
i. exceptions to general rules of taxation
ii. shifting profits in a vertically-integrated corporation

2. Federal agency activities

A. federal grants

B. loans, loan guarantees, and premium-financed insurance programs

C. federal R&D

D. federal market planning (strategic petrol. reserve)

E. direct federal ownership of assets or of service operations (PMA’s)

F. administration and regulatory costs

3. Other interventions ‘

A. assumption of legal risks, indemnifications (Price-Anderson Act) -- as applied
to regulations, includes implicit absorption of legal risks by allowing
private operators to underaccrue for expected future events (underaccrual
for nuclear decommissioning costs; cap on nuclear accident liability)



B. changes in market. rules via price regulation, or restrictions on supply- or
demand-side alternatives
1. price (old petrol. price controls)
il. supply-side
(mkt intervention affecting the type, amount or timing of supplies
via direct ownership of resources or production capacity, licensing
and right-of-way authorizations, export restrictions, and
requirements to use (or not use) certain production inputs
[transmission and highway rights-of-way, Jones Act restrictions on
foreign shipping vessels)
iii. demand-side
(import restrictions; required purchase of particular energy services
import restrictions on oil and uranium)
C. federal procurement of energy services for internal use
i. fed. procurement preference for alternative-fueled vehicles

V. Kenneth Meier, Regulation: Politics, Bureaucracy & Economics (1985)
1. Antitrust action
2. Command & Control mechanisms
3. Incentive systems
A. tax system
B. smokestack emission tax (A.C. Pigou, 1930s)
C. injury tax as alternative to OSHA safety regulation (Rob’t Smith, 1974)
D. taxes on water pollutants (Dales, 1968)
E. EPA’s bubble, offset, and bankable emissions policies (Hahn & Noll, 1982)
4. Nontax incentive systems
A. bargaining
B. information
1. product information
ii. insurance
iii. bonds
C. liability law
i. can work in worker safety cases, hazardous product cases, defective goods,
environmental damage, etc.
D. private insurance
1. strict liability

VI. Domestic Council Group on Regulatory Reform, The Challenge of Regulatory
Reform: A Report to the President (January 1977)
1. Government-run operations (direct services, e.g. hospitals to care for disabled veterans)
2. Positive incentives

A. direct financral assistance

B. tax credits and exemptions



C. special credit treatment
D. allocation of federal procurement
3. Assorted means
A. setting or approving prices, fares, profits, interest rates, or wages
B. awarding licenses, franchises, certificates or permits
C. establishing and enforcing standards of behavior such as worker safety rules,
requirements for disclosure of financial information, and. prohibitions of
discrimination
D. control of market behavior
E. standards imposed on production processes
F. quality control standards
4. In some areas, gov’t relies on private action (lawsuits) to enforce federal law
(e.g. Robinson-Patnam Act -- antitrust)

VII. Lawrence White, Reforming Regulation: Processes and Problems (1981)
1. Gov’t-run '
2. Common law (regs. enforced by private action)
e.g. clearly define property rights in air and water to create openings for private
litigation
3. Approaches that rely more on economic incentives
A. performance standards, not design standards
B. alternatives to direct controls and standards
C. charge effluent fees to polluters
D. auction off rights to produce pollutants
E. the fee (or taxation) approach "could be extended to other kinds of social
regulation. Fee schedules could be used to encourage firms to achieve safer

workplaces and safer products" (p. 42)

VIII. OECD, PUMA Public Management Occasional Papers, "Market-Type
Mechanisms Series,”" No. 1 (Paris, 1992)
1. Traditional public delivery
2. Market-type mechanisms
. voucher-like instruments in social policy fields
. contracting out in information technology
. non-price competition in and between hospitals
. property rights modifications in the fisheries
internal markets in the provision of services to central administrations
F. tradeable rights in pollution control
3. Market-based Instruments
. user charges
. contracting out
. vouchers and their equivalents
. creation or modification of property rights

moOw»

o0 w



(e.g. -- in fisheries, environmental protection, and telecommunications)

E. internal pricing

F. inter-governmental contracts

G. intra-governmental and non-price competition
4. Levels of government involvement

A. government service

B. government vending

C. intra-governmental agreement

D. contract

E. franchise

F. grant

G. voucher

H. market

I. voluntary

J. self-service
5. Complete privatization

IX. Michael Kellogg, Regulation article (1994)
1. Free market

2. Market-based

3. Command & Control

X. Pres. Carter’s U.S. Reg. Council’s "Inventory of Innovative Techniques' (1980)
1. Enhance Competition
achieve regulatory goal through increasing its sensitivity to market forces (e.g.
removing barriers to competition)
2. Marketable Rights

A. in place of detailed government controls, agency limits private-sector rights to
engage in a specific activity or to use scarce resources, and allows private
parties to exchange, trade, or sell these rights (agency maintains overall control
while allowing affected parties to arrange the allocation of rights in the free
market); in the case of radio spectrum allocation, options might include: (p. 11)
i. free sale and transfer of allocations
ii. auction of spectrum assignments
iii. imposition of spectrum fees

B. marketable permits for CFC production (total permits based on total acceptable
amount, based on atmospheric concentration calculations), in which producers
receive permits initially either by allocation or by auction; continuous incentive
to reduce emissions since they could sell any such reduction to other firms for
profit (or, could produce more widgets) (p. 12)

C. if a geographic area does not meet air quality standards, do not disallow new plants;
rather, allow new sources of air pollution to locate there if they pay or persuade
existing sources of pollution to reduce their emissions -- a process of
"controlled trading" (p. 14)



D. urban demonstration grants to foster "controlled trading", other innovative
approaches; such as Boston’s "offset banking and trading" and Minneapolis’
"emission-density zoning"; also, "redesigned industrial siting policies, emission
offset information clearinghouses, unified permit systems" (p. 14)

3. Economic Incentives \

the agency provides economic incentives that are supplements or alternatives to

government standards and regulations by structuring fees or subsidies to encourage the

private sector to achieve regulatory goals. Incentives replace rigidly enforced
regulatory standards.

A. "essential air service subsidy" concentrates on commuter carriers, as opposed to
major carriers, since these planes are smaller and better suited (p. 13)

B. simplify requirements and procedures for licensing applications of energy
production methods that are environmentally "clean" (p. 13)

C. "Offset Banking Permits, Controlled Trades Over Time"
companies which reduce emissions below the level required by law can "bank"
such reductions for their own future expansion, or for selling to new sources in
"offset transactions," or for cost-saving internal changes in pollution control
under the "Bubble policy” (p. 16)

D. incentives for companies to reduce oil and gas consumption: a trust fund, funded
and administered primarily by industry, would be the source of grants and loans
for companies to install energy-saving techniques, do energy audits with the
fed. gov’t sharing half the cost, and undertake R&D activities (p. 17)

E. "Buy Quiet" program encourages gov’t purchasing agencies to buy quieter products
as such, create a market for these products w/out mandating the production of
these products by law (p. 18) _

F. set fines for noncompliance equal to the amount saved by not complying, including
capital, interest, operation and maintenance savings (pp. 19, 40)

G. pricing -- Fed. Energy Regulatory Commission [FERC] programs aimed at
achieving efficient allocation of natural gas when demand exceeds supply:

i. incremental price curtailment program which specifies that the high costs of
new gas supplies be allocated to industrial users up to the price of
alternative and more abundant fuels. (p. 20)
4. Performance Standards

the agency replaces design standards which specify strict means of compliance with

more general standards based on overall performance levels. Firms or businesses are

free to find the most efficient way of complying with the standards.

A. Concepts
i. controlled trading
ii. bubble concept

B. Examples
i. EPA’s consideration of flexibility for auto manufacturers to meet emissions
standards

a) one requirement: all heavy-duty emissions for manufacturers remain
at or below a specified fleet-wide average



b) allow some heavy-duty vehicle engines to exceed mandated fleet
averages, so long as the overall average is not exceeded for the entire
heavy-duty fleet (gives manufacturers flexibility to adopt least-cost
control strategies by reducing emissions more on engines where control
is cheapest) (p. 23)

ii. OSHA -- used to require fire extinguishers at specific heights and
placements; now requires them to be accessible, but gives firms several
ways of providing this accessibility (p. 23)

iii. DOT -- permit manufacturers to accrue fuel-economy "credits" for a three-
year period (either retroactively or in future models), permitting
manufacturers to make engineering changes more efficiently without
sacrificing ultimate gains in fuel economy -- gives the manufacturer the
discretion to fall below the average if improvement would be
excessively costly -- as long as other models exceed the required
standards (p.24)

iv. EPA application of "bubble concept” (one of a series of "controlled trading"
steps designed to reduce pollution control costs while simulating
technological innovation. allows existing sources of air pollution to
propose alternative mixes of controls that would achieve the required
emissions reductions at lower cost; firms have the flexibility to relax
controls at emission points with high control costs, in exchange for extra
controls on emission points with low control costs, so long as the
overall impact on air quality remains the same (p. 24)

5. Information Disclosure

agency requires that users or consumers be provided with information necessary to

help them make informed choices among competing goods and services and be free to

choose on the basis of that information. The agency may provide information directly
to the public

A. Federal Trade Commission requires eye doctors to provide consumers with copies
of their prescriptions, so that they may shop comparatively for glasses (p. 26)

B. prohibitions against advertising by doctors (p. 26)

C. requirements that doctors disclose financial interests in laboratories

D. Truth-in-Lending program (Federal Reserve Board) which requires financial
institutions to provide clear disclosure of credit terms to consumers

E. Commodities Futures Trading Commission operates a toll-free consumer hotline
with information on registration status and enforcement record of commodity
professionals (p. 29)

F. regulation by Bureau of Alcohol, Tobacco and Firearms requiring label on alcoholic
beverage containers alerting the public to the risks of alcohol consumption by
pregnant women (p. 30)

6. Voluntary Standard Setting

agency supplements or substitutes direct federal regulation with voluntary standards

developed and enforced by the regulated sectors

A. Examples



i. NRC accepted voluntary standards in regulating medical use of radio isotopes
(p- 32)

ii. EPA encourages voluntary labeling of products emitting noise capable of
adversely affecting public health (p. 33)

iii. FDA involved in the development, support, endorsement, and use of
voluntary performance standards for medical devices, while reserving
the right to issue mandatory standards when necessary. Policy
encourages manufacturers, voluntary standards organizations, and others
to develop performance standards, which FDA then evaluates, and
endorses those which are found to be adequate. (p. 33)

iv. Consumer Product Safety Commission implemented voluntary approach to
reduce furniture fires -- considered imposing a mandatory flammability
standard, but industry pretested that it would add substantially to
manufacturing costs; industry groups proposed a voluntary standard,
which CPSC accepted, for one year, and monitored the less burdensome
voluntary practice to ensure that the furniture met the safety standards.

7. Compliance Reform
agency replaces or supplements government compliance monitoring and enforcement
with other mechanisms, such as third-party monitoring, supervised self-certification,
and economically-based penalties.
A. Examples

i. consistency in imposition of money penalties (27 federal departments and
agencies can assess some 348 civil money penalties) (p. 36)

ii. labor-management committees as alternative to on-site compliance

inspections (OSHA examined) (p. 37)

iii. self-inspections (FAA eliminated annual recertification requirement for
exhibition, racing and amateur-built aircraft; certificates valid for 3
years, allows builders to perform their own "condition inspections" to
determine whether they meet FAA certification standards (p. 37)

iv. train employers and workers to identify safety and health hazards (OSHA)
(p. 37)

v. certification by third parties -- US Coast Guard permits inspection of
pressure vessels by the American Society of Mechanical Engineers in
place of USCG. (p. 38)

vi. certification by local governments -- HUD certifies a local government’s
standards for residential subdivision construction; if the environmental
criteria and construction standards are acceptable, HUD certifies the
local jurisdiction so that subdivisions need not obtain environmental
assessments or impact statements.

8. Tiering
The agency takes into account the size and nature of regulated organizations when it
develops or revises its regulations
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REGnet
Visions

Today, in Miami, importers are able to have their cargoes clear customs while their ships are still
at sea, incoming passengers take less than five minutes to clear customs, customer satisfaction is
high--and compliance levels are up. The Miami Customs team was able to do this by focusing
on customer service, by exploiting information technology and by coordinating the activities of
related agencies and departments.

Tomorrow, small businesses will be able to access and search on-line regulatory information to
determine what current and proposed federal, state, local and multi-national regulations will
affect their decisions to enter new markets or change their current operations.

The day after tomorrow, information technology and multi-agency management teams will
permit the ultimate in customer service--The Virtual Department of [your name here].
Intelligent interfaces will permit businesses and individuals to have point-and-click access to
“their” government team--the regulators, benefit providers and information sources who are the
assigned or appropriate points of contact for the myriad of government activities affecting them.

Mission

REGnet, a multi-agency reinvention lab, has been working to improve customer service in the
regulatory arena through the use of new and emerging information and communication
technologies. If supported as an administration initiative, REGnet can make government work
better and cost less in the regulatory arena by:

1. Assisting agencies to exploit information technology to provide better customer
service and easy access to regulatory information to all regulatory stakeholders--
including businesses, local governments, federal regulators and the people.

2. Guiding the development of an “intelligent interface” to help locate, interpret and
identify duplication and conflicts existing in current and proposed regulations.

3. Sponsoring or supporting inter-agency team-based efforts to streamliine regulatory
processes, reduce regulatory burdens and improve regulatory outcomes.

4. Facilitating communication among and between stakeholders in regulatory
processes to assist in rule development, diffusion of innovation, and clarification
of costs, requirements and opportunities.

There are many complementary initiatives in the fields of IT, regulatory reform, customer
service and collaborative work technologies. REGnet will help link, integrate and accelerate the
implementation of existing efforts and it will provide a platform and capability for expediting
the diffusion of successful regulatory innovations on a nation-wide scale.
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Thinking Ahead

If you don't like an EPA regulation
make a counterproposal;

’

if it meets the same standards,
the EPA will probably accept it

Any manager who has had to deal
with regulations—whether from the
EPA, the FCC, or the FDA—knows
that any one regulation will not ex-
actly fit his or her situation. Inevi-
tably, the rule is too inflexible to al-
low managers to meet the require-
ments in ways that make sense for
their operations.

Recognizing that managers and
engineers probably know better than
rules writers how to meet emission
requirements in specific situations,
the EPA has proposed three “con-
trolled trading” reforms to the Clean
Air Act that allow managers to batch
sources and mix controls. In this ar-
ticle. the author describes how con-
trolled trading works and enjoins
managers to take the initiative in
Croposing new wayvs to meet pollution
wtandards. He also suggests that this
counterproposal process could be
adapted to many other kinds of regu-
ixtion as well. not onlv saving indus-
try billions of dollars but also pro-
viding the same benetits intended by
the regulations.

William Drayton was assistant ad-
ministrator for planning and man-
agement of the U.S. Environmental
Protection Agency. He has taught
regulatory and management reform’
at both Stanford Law School and
Harvard's Kennedy School of Gov-
ernment. Before that he worked for
SIX years as a consultant with
McKinsey & Co.

Getting
smarter
about
regulation

William Drayton

Over the last four years, the Environ-
mental Protection Agency has been
putting in place a new, smarter ap-
proach to regulating air pollution. If
a4 company can find a2 more efficient,
less costly wav of getting the regula-
tory job done than the EPA’s rules re-
quire—which in almost every case it
can—the government will lct the com-
pany do the job its way.

Companies that have tried this new
approach have achieved substantia]
savings, chiefly by “trading” expen-
sive controls for cheaper, often inno-
vative alternatives. For example, the
3M Company plans to save $5 million
av its Bristol, Pennsvlvania plant next
year by using water-based coatings and
a new solventless “hot melt” process
to reduce emissions more than re-
quired on three production lines in
rerurn for reduced controls on seven
other lines.

Managers should be looking to see
how they can benefit from this proven
new approach. They can do so confi-
dent that it has the new administra-

tion’s strong support. One of Presi-
dent Reagan’s first environmental acts

was to make it easier for certain-large

urban plants to make these kinds of

trades. .

The idea behind controlled trading
is very simple. Rules, even the best
possible rules, can’t do what the man-
ager on the spot can: find the most
efficient way of getting the job done.
Rules writers can only produce a se-
ries of generalizations that apply re-
gardless of each situation’s particular
facts (and that usually also ignore
other regulations affecting that case).
The more a rules writer tries to adapt
a rule to particular circumstances, the
more dctailed and inflexible it be-
comes.

Controlled trading gives the man-
ager back the flexibility to find the
best way of getting the job done that
traditional regulation took away. In-
stead of simply writing rules and then
enforcing them (“command and con-
trol” regulationl, controlled trading
encourages business to propose smarter
alternatives before government moves
on to enforcement (“command, coun-
terproposal, and control’”). This sim-
ple change promises to be the most
significant innovation since the 1930s
in how this country regulates.

Managers can either counterpropose
changes within one plant.-as 3M has

Author's note: A great many people worked very
hard to make these reforms a reality. However,
Henry Beal, Barbara Blum, Michele Corash, Doug
Costle, Roy Gamse, Dave Hawkins, John Hoffman,
Jim Kamihachi, Bob Kerr, Frans Kok, Mike Levin,
John Palmisano, Steve Seidel, Deborah Taylor, and,
most particularly, Jodie Bernstein were all key
colleagues.
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done at Bristol, or they can negotiate
trades with other plants in the same
area—e.g., by paying another company
to reduce pollution more than it is
required to do as a means of avoid-
ing a more expensive equal reduction
at their own facilities. They can also
“bank” any such excess reductions
for future use or sale. Government, as
trustee for the public’s interest, makes
sure that such counterproposals are
both environmentally equivalent to
and as enforceable as the rules they
replace. .

Business can save a great deal by
using these new tools. A Du Pont
study of roughly so of its plants, for
instance, suggested that the company
could cut its costs for controlling hy-
drocarbon pollution by more than
60%, or $8o million annually, if it
were allowed to make a simple switch
in the mix of its controls. Because its
calculations assume no innovation and
no trading across plant lines, Du
Pont’s eventual savings will probably
be much greater.

For example, at its Deepwater, New
Jersey chemical complex, Du Pont will
save $12 million by reducing emis-
sions from five large hydrocarbon
stacks more than 979 in exchange
for not having to meet 85% reduction
requirements at 200 small, difficult-
to-control process sources. The air
will be cleaner after this switch than
before. Further, since Du Pont will
now have to control and the state en-
vironmental agency monitor only five
point sources. the trade will result in
faster compliance and better cnforce-
ment.

It is easy to understand how Du
Pont could achieve such results in
view of the extraordinary range of
control costs that industry after in-
dustry now experiences. Companies
commonly incur vastly different costs
for removing a pound of the same pol-
lutant from different parts of a plant.
In 1977 the EPA looked at a number
of plants to get a quick sense of the
range of costs. At the first plant it
found that the cost of removing one
pound of dust from the emissions of
different processes, each subject to its
own regulation, ranged from less than
25 cents to S100.

Even a rule setting a performance
standard for one process (e.g., paint
spray booths! is likely to prove crude

and wasteful. A plant engineer who

is responsible for 20 such booths
knows that some are big and new
while others are old and small; that
they have different engineering qual-
ities; that some are used all the time
and others only for special jobs or at
peak load capacity; that several will
be scrapped soon. If only the rule that
all paint spray booths must meet a
fixed standard were not in the way,
the plant engineer could accomplish
the same result much more efficient-
ly by controlling big, new, easily con-
trolled, heavily used machines more
and small, old, peak-load booths less.
Or he or she could ignore some of
these small booths by controlling

"more tightly another process emitting

the same pollutant elsewhere in the
plant.

Swaps across plant lines and indus-
tries make even more sense than those
within a regulated process or among
different processes within a plant. The
average cost of removing a pound of
a pollutant in industries with high
abatement costs is a hundred times
greater than the average cost in in-
dustries with less expensive options.
Taking such huge variations in cost
both within and among industries
into account, managers can- achieve
truly dramatic savings by trading in-
creased controls on low-cost processes
in a low-cost industry such as chem-
icals for less stringent requirements
for high-cost processes in a high-cost
industry such as nonferrous meutals.

This reform will eventually save
billions of dollars a year. With air and
water pollution clean-up costs alone
running at roughly $4o0 billion per
year, cven a 10% savings would be
worth $4 billion annually. Actual sav-
ings are likely to prove much greater
than .10%, especially once trading
across plant boundaries becomes
common. The EPA is working to create
new market institutions to facilitate
this trading. Applying the counter-
proposal idea to other areas of regula-
tion will, of course, further multiply
the savings.

This reform has passed the initiative

back to business. These very substan-
tial savings, which go to the busi-
nesses innovating better controls and
trading in this new market, should
provide them with ample incentive
ro take the initiative.

Investing management time here
will help the public as well as profits.

Society urgently needs a markedly in-
creased flow of new pollution-control
techniques. Controlled trading pro-
vides business the same powerful,
bottom-line incentive to find new,
more efficient pollution-control meth-
ods to cut production costs. In the ab-
sence of such innovation we cannot
solve the environment’s core strategic
dilemma: how to fit a volume of pol-
lution that grows with the economy at
a compound rate year after year into
the forever fixed carrying capacity of
our air, land, and water (see the ruled
insert on p. gol.

Controlled trading should also help
solve the environment's second-gen-
eration enforcement dilemma—indus-
try’s dismal failure to operate or main-
tain efficiently its control equipment.
Recent EPA studies show that the
average ‘‘complying” source of air
pollution currently emits in excess of
25% more pollution than it legally
should, even netting out periods when
it emits less. This problem, already
critical, will get steadily worse as
equipment ages unless we give plant
managers and engineers new incen-
tives. Now they commonly neither
understand nor care much about their
control equipment. However, once
they design their own controls, they
will have both the understanding and
the psychological investment that are
critical to keeping them working.

Finally, regardless of how Congress
may modify the Clean Air Act’s en-
vironmental standards, these benefits
will stand. Whatever standards and
rules {inevitably wasteful) the EPA
sets, managers can always make coun-
terproposals. {See the ruled insert on
P. 52 for a summary of steps a busi-
ness can take to find better, cheaper
methods for cleaning up.}-

Trading a pound of pollution

Controlled trading is a new reform
strategy. Most regulatory reforms have
worked to regulate the rules writers—
to force them to do a better job. Rules.
writers must consider everyone’s opin-
ion. They must follow detailed legal
procedures; routinely consider en-
vironmental, economic, consumer,
energy, urban, rural, equal opportuni-
ty, and a steadily expanding host of
other concerns; and, increasingly, cal-
culate cost-benefit ratios.
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Escaping an ehvironmental dead end

The enyironment is caught in a very dangerous
cycle. Every year there are more people in the
world, and every year the amount of economic
activity per person increases. Consequently, the
volume of pollution ?rows at a compound rate, and
every year the absolute increase in our pollution
probiem grows bﬁger and harder to manage than
the year before. Unfortunately, the amount of air,
land. and water never grows.

The resuiting accelerating imbalance between
poilution and our natural resources is the chiet
reason our environmental probiem is so difficuit.
Several decades ago people hardly wormied about
pollution. But by Earth Day in 1970 many feit condi-
tions had become intolerabie. Since then, because
of strong regulatory interventions, as a nation
we've reduced the ievels of most traditional pollu-
tants. For example. the air contains 17% less sulfur
now than in 1970. Had we not acted, however, sui-
fur leveis would have become dramatically worse,
not better. It our country does nothing more for even
afew years. sulfur levels will again rise rapidly.

This annual compound growth in the volume
of pollution is driving the United States toward a
very painfui dead end. Just to maintain current,
often unheaithful air levels — let alone to make any
progress - the EPA and state environmental
agencies must move down two very expensive,
poiitically pantul. and increasingly resistance-
prone paths.

First, growing pressure forces the EPA and state
agencies to require those they reguiate to remove
progressively larger proportions of the pollution
they generate. To reduce poilution 85% typically
costs much more per additional pound removed
than it does to remove 60% - and 98% costs much,
much more. As we move up this cost curve, resis-
tance increases. Understandably. peopie want to
know whether it makes sense to remove the next
few tons of polliution it it costs as much to do so as
removing the last several hundred tons.

The second path is at least as unattractive. Envi-
ronmental managers are being forced to reguiate
larger and larger numbers ot smaller and smaller
people. Whereas the EPA and the states originally
regulated only maior poliuters, they are now strug-
gling to force car owners in some 20 cities to submit
1o annual inspections of their pollution control
equipment. Although this program costs relatively
little per ton of poilution removed, few car owners
(or the affected local govemments) are enthusias-
tic. Similarly, environmental agencies have been
compelled to reach out to smail industries like dry
cleaners and local printers. Visualize the reaction
your local printer had when an environmentai offi-
cer informed him that some of his presses emitted
invisible pollutants and needed expensive controls.
With each step down this path. the hassle
factor per pound of poliution removed increases
geometrically — as do the administrative costs
incurred by the environmental agencies.

In other words. as the volume of pollution con-
tinues to compound. the real price of maintaining
any given level of air quality increases sharply. And
as this trend continues. society may eventuaily be
tempted to compromise its public heaith standards
In either case. it i1s impoverished.

Finding a third path that leads away from this
dead end is the most important strategic objective
of thoughtful environmental managers. public or
private. The only serious possibility lies in greatly
accelerating the rate at which society discovers
new, improved means of environmental control. if
the country can increase this innovation rate
sharply, it may be abie to cut control costs as tast as
compounding poliution pushes them up.

The EPA's research staft can't possibly do all or
even a significant portion of this job. Society will
succeed only if it releases the creative energy and
focuses the technicai ability and specialized knowi-
edge of thousands of managers and piant engi-
neers all across the country on this problem. That is
what controlled trading is designed to do and why it
is environmentally essential.

Until now aimost all controis have been end-ol-
the-pipe black boxes (scrubbers, bag houses, and
so forth). Probably because of the noninvoivement
of plant engineers to date. relatively little control
has occurred through moditication of the underlying
production processes. Process change is one of
the most obvious areas where the innovation stimu-
iated by the positive incentives of controlled trading
should take hold.

We're getting better rules today as
a result of these efforts. However, a
rule is still a rule—unavoidably over-
generalized and rigid.

Controlled trading doesn’t try to
regulate the regulators further; rather,
it frees managers to find better solu-
tions.

Managers, plant engineers. and cor-
porate environmental officers, unlike
rules writers, can identify and install
the most sensible mix of controls for
cach facility, innovating where neces-
sary and taking into account all its
unique circumstances as well as those
of nearby plants and of the area’s air
quality conditions. They can do this
by negotiating case-by-case trades—if
government lets them—in exactly the
same ways companies deal with one
another in every other aspect of com-
merce. The essence of EPA’s controlled
trading reforms is to make such trad-
ing possible. They are -designed to free
management ingenuity and initiative
through three key, closely interrelated
tools: the bubble, offset trading, and
banking.

The bubble: Managers can use this
reform to escape the narrow scope of

existing process-by-process regulation
and to look at their facilities as a
whole. In planning their counterpro-
posals, they can imagine that their fa-
cilities are covered by an enormous

plastic bubble or dome. Managers may

control the several sources of pollu-
tion under the bubble in whatever
way they think makes sense, as long
as no more pollution escapes than
would have under the former process
regulations: As long as air quality is
protected, the bubble can stretch well
beyond one plant’s boundaries. It ap-

plies to all existing processes that emit -

the same pollutant.

Within nine months of the EPA’s
announcement of the bubble policy in
December 1979, industry had started
to develop more than 70 bubble trades.
The average trade promises to save
more than $2 million. The trades are
as varied as the companies’ circum-
stances: '

O With a multiplant bubble cover-
ing two of its generating stations in
Providence, Rhode Island, Narragan-
sett Electric is saving: its customers

upward of $3 million and the coun-
try 600,000 barrels of imported oil per
vear while cutting sulfur . dioxide
cmissions by 30%. Both stations now
burn imported low-sulfur oils; in ex-
change for use of domestic natural
gas at one plant, the company will
switch to higher-sulfur oil at the
other.

O Threugh an  analogous  fuel
switch, Kodak’s Eastman Gelatin
subsidiary in Peabody, Massachusetts,
where unemployment is high, avoid-
ed laying off 350 workers. And a small
Pennsylvania nursery company pro-
poses similar trades at three of its
greenhouses.

i At its printing and packaging fa-
cility in Boulder, Colorado, Coors
Beer expects to save between $300,000
and $2.5 million per year. Emissions
on one printing line can exceed regu-
latory limits as long as that excess is
offset by another line emitting less
than it is allowed that day.

O US. Steel’s bubble at its Fairless
Works will save it $15 million by sub-
stituting the use of low-sulfur fuel in
six production processes for the instal:
lanon of very expensive coke oven
gas desulfurization equipment.
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The 3M and Du Pont cases discussed
previously illustrate two other types
of bubble trades.

As business and the EPA continue
to gain more experience with this cen-
tral innovation, they will work out
its remaining bugs and make it stead-
ily easier to use. For example, one
change New Jersey made in January
affecting one industry in that state
alone produced ;0 new bubble pro-
posals by April. As the volume cf
bubble. trading increases, it will be-
come increasingly easy to use—to the
benefit of both the environment and
the country’s need to modernize its
plants and generate new jobs.

Offset trading: It is illegal to build
a new facility or expand an existing

"plant in an area where the air is too

contaminated to meet basic health
standards if doing so will aggravate
the area’s air quality problem. To pre-
vent an intolerable conflict between
the need for local economic growth
and modemization on the one hand
and this statutory public health re-
quirement on the other, the EPA de-
veloped the offset policy: the new
source of pollution can move in as
long as it (1) controls its emissions as

Ay oae i tiven R S P SR

- tightly as possible and (2) offsets

whatever it can’t control with reduc-
tions not already required by law of
the same pollutants from other facil-
ities elsewhere in the community.

O When Pennsylvania successfully
attracted Volkswagen to a site in the
western part of the state, one element
in its package of inducements was the
provision of sufficient offsetting re-
ductions of the area’s smog-causing
hydrocarbon pollutants to meet this
requirement. The state provided these
offsets itself in large part by shifting
to water-based rather than petroleum-
based asphalt in its road building and
repair work in 16 nearby counties. The
VW plant now needs additional off-
sets, and it and the state are explor-
ing several prospects at nearby steel
tacilities. :

0 The chambers of commerce in
Shreveport and Oklahoma City made
room for new General Motors plants
in their communities by inducing
local oil companies to close marginal
facilities and reduce storage tank emis-
sions.

O Management of General Portland
Cement paid Parker Brothers $520,000
to install dust collectors on its facil-
ity in New_ Braunfels, Texas so that
General Portland could add a new
coal-fired preheater to its plant there
without pushing the area over. the
health standards for particulates.

During the start-up years of 1978 and
1979, business completed nearly 700
documented offset trades. The third
and newest element of controlled
trading, banking, will make such trad-
ing much easier and should increase
its volume substantially.

Bankinz: Swapping clean-up re-
quirements among pollution sources
is the essence of controlled trading.
Where one source can provide the
same pollution reduction far more
cheaply than another, everyone gains.
When the sources lie beyond a com-
pany’s boundaries, however, trading
becomes more difficult. Companies,
especially those opening a facility in
an unfamiliar community, have in-
adequate information regarding both
what reductions are available else-
where and what their price tags are.
Consequently, despite the oppor-
tunities offered by huge variations in
the costs of removing a pound of the

same pollutant both among companies
and industries, 95% of all completed
offset trades have involved different
parts of the same company.

Trading is difficult for another rea-
son: most clean-up decisions involve
capital investments that are imple-
mented at one moment in time. Even
if two planned investments are ob-
vious trades, a switch may nonethe-
less prove impossible if the invest-
ments .are timed differently. This is
especially likely if each decision is
driven by independent regulatory
deadlines.

Banking solves these problems. A
pollution reduction bank works sim-
ply: it (1) purchases or takes emission
reduction credits (for abatement be- -
yond what the law requires) on con-
signment from pollution sources in its
service area, (2) stores them, or (3)
acts as a clearinghouse to facilitate
subsequent trading. For example, a
company may decide to install a
larger, more efficient piece of control
equipment than it legally must and
sell the additional reductions to the
bank if the price is attractive. Or a
plant may switch to natural gas and
sell or consign the resulting pollution
reduction to the bank.

Some local governments have been
working actively to help their banks
build up their emission reduction ac-
counts. Boston, for instance, is con-
sidering providing free technical as-

sistance to private building owners

sceking to cut their fuel bills in return
for control over the offset credits that
will flow from the accompanving pol-
lution reductions. By August 1980,
San Francisco, Seattle, and Louisville
had full-scale banks in operation, and
another 20 communities or states were
developing them. [Even without such
institutions, many companics have
stockpiled reductions or potential re-
ductions both to safeguard future
growth and, with the help of the bub-
ble, to phase in control investments
more economically than
regulatory deadlines allow.]

A pollution control bank can be a
for-profit or not-for-profit organiza-
tion; in the latter case, local environ-
mental control or economic develop-
ment agencies or perhaps chambers of
commerce are most likely to manage
them.

Once it has established such a bank,
a community. will have a competitive

existing
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advantage in attracting industry. As
soon as a company expresses interest,
the community can immediately offer
at a known (perhaps subsidized) price
a supply of cmission reduction credits
that the company can use to satisfy

pollution  standards. Management
saves not only money but also a good
deal of regulatory uncertainty, delay,
and frustration. A working bank will
also benefit established companies.
Before investing in expensive controls,
a manager can quickly and efficiently
determine whether it might be simpler
or cheaper to buy a reduction from
the bank.

Banks may also provide brokerage
services to help cxtend the efficiencies
of controlled trading to smaller com-
panies and make the market more
liquid. In this role, a bank can further
stimulate the market by providing
free audits to help companies evaluate
the potcntial for creating extra reduc-
tions. Brokers providing some or all of
these services may, of course, operate
independently ot a bank.

A formal banking system creates a
continuing incentive for companies
to do more than required when replac-
ing control cquipment or mecting ncw
control standards. The banking re-
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form helps make these cheap extra re-
ductions valuable commodities that
management can use to satisfy future
control obligations, to offset planned
expansions, or to sell to other com-
panies locating or expanding in the
area. The bank charter's legal guar-
antees can encourage investment in
pollution reductions by protecting the
credits against confiscation and by
specifying what will happen if, for
example, the EPA demands further re-
ductions.

Safeguards: This new market ap-
proach to regulation could not sur-
vive laissez-faire. If the EPA or the
states allow these reforms to become
loopholes, controlled trading will col-
lapse instantly. The environmental
community and the public would,
quite sensibly, reject it. Consequent-
ly, the EPA has taken great care to
design this new approach to be loop-
hole resistant. The bubble policy in-
corporates a number of safeguards,
for example:

O Hazardous elements (e.g., ben-
zene) of a class of pollutants (e.g., hy-
drocarbons) can be traded only if the
volume of that element declines. The
presence cof trace elements cannot,
however, be used to block a trade.

O The EPA discourages trades of
road and storage pile dust for produc-
tion process emissions, chiefly because
the former may be less harmful and
harder to measure or model. How-
ever, the EPA has approved a bubble
involving just this sort of trade at
Armco’s Middletown, Ohio steel plant
because Armco actually demonstrat-
ed that its counterproposal removed
more than six times the pollution—
1,000 tons a year instead of only 6350
tons. {This bubble saves Armco tfrom
$r4 million to $16 million in capital
costs and $2.5 million to $3 million a
vear in operating costs.)

In addition to these substantive safe-
ruards, the EPA has, at least initially,
limited both those who can use bub-
bles and where they can do so. The
EPA will only consider bubble appli-
cauons from companies that have
complied with current emission limits
or are keeping to an agreed compliance
schedule. Frankly, this provision was
written to kecep cheaters out of the
new marketplace, especially during
its sensitive start-up years. There are
very few such companies. Of Connect-
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icut’s 12,000 registered sources of air
pollution, for example, only 20 to 30
required serious enforcement action
during the first four years of environ-
mental regulation in that state. And
only 3 or 4 of these were hard-core
scofflaws. However, every regulatory
agency knows which companies in
its jurisdiction these few are. {The
staff has suffered at their hands be-
fore.) To let one of these companies
be an early applicant would be to en-
sure a worst-case response, setting a
precedent that could limit needlessly
the bubble’s applicability.

The policy’s chief geographic limi-
tation is in areas that have not met
minimum national air quality stan-
dards. Companies in such areas must
demonstrate that their bubbles will
not interfere with the area’s making
satisfactory progress toward achieving
compliance.

The ultimate safeguard of every-
one’s interest is, of course, the en-
vironmental agencies’ final reviews of
each counterproposal. Acting in the
public interest, these agencies will ap-
prove a trade (or bank transaction)
only if it respects their policies and,
most important, passes the corner-
stone tests of environmental equiva-
lency and equal enforceability.

Now let's look at the U.S. experi-
cnce with controlled trading to date,
point up what the problems have
been, and summarize the maijor out-
standing policy issues,

Making a regulatory market work

Turning the idea of a regulatory mar-
ket that supports extensive controlled
trading into reality is an ambitious
undertaking. Literally thousands of
preople—business managers and engi-
ncers, state and local officials, EPA
staff, legislators, environmental activ-
ists, and the press—must learn to usc
regulation and to work with one an-
other in fundamentally new ways. Al-
though controlled trading is now a
proven, widely used approach produc-
ing very substantial benefits, it will
still take years before it is fully insti-
rutionalized where it is most crucial
—in these pcople’s heads. {It took 15
vears for American farmers to accept
hybrid corn.}

Over the next several years the Con-
gress, the EPA, the states, and both



(6)

the business and environmental com-
munities will continue to develop and
refine the reform’s basic legal struc-
ture. They will close the odd loophole.
More important, they will extend the
market’s coverage and continue to
loosen restrictions that prove unnec-
cssary. Business must also organize to
take advantage of this new oppor-
tunity; it must provide the chicef case-
by-case initiative.

The experience so far: The simple
common scnse of the counterproposal
idea quickly won full support. Al-
though initially some environmental-
ists feared that the reform might be-
come an enforcement loophole or take
too much staff time, much of this ini-
tial concern has sbated with actual
experience and as the reform’s en-
vironmental advantages have become
more apparent. Recently, one envi-
ronmental leader commented that this
approach is probably the wave of the
futurc. A number of line managers
quickly saw the practical implications
for their companies. John Barker,
Armco’s director of environmental
enginecring, described his first hubble
as follows: “\We can control six times
as much [pollution] for one-third the

cost in half the time and at a tiny frac-
tion of the energy consumption.”

After several years and more than
a thousand completed trades, offset
trading is reasonably well established.
Because so little cross-company trad-
ing occurs, however, much of the pos-
sible benefit remains untapped. The
new banking and brokerage reforms
should help.

The bubble is now beginning to
gain considerable momentum. Its
start-up year was much slower, in
large part because the EPA was very
cautious when it launched the bub-
ble policy in December 1979. It took
great care to avoid either falling on its
face administratively or creating an
enforcement loophole (which it felt
might well prove politically fatal to
the whole policy).

The agency was probably too cau-
tious, however. It imposed a series of
restraints on the policy that—in fact
or as a matter of perception—frustrat-
ed many of the state environmen-
tal agencies and companies seeking
to use it and that, with 20-20 hind-
sight, were not necessary. Irving Sha-
piro of Du Pont, one of the bubble
policy’s early supporters, expressed
this common frustration in an April
1980 letter to the EPA: “I am quite
concerned that procedural problems
may prevent its [the bubble’s] effec-
tive implementation.”

Midcourse correction: In September
1980, the EPA convened a conference
of businessmen, congressional and
White House staffs, environmentalists,
and state and local environmental
agency managers to help it design a
midcourse correction for the bubble
policy. Since then it has removed a
number of unnecessary barriers:

OThe EPA will now approve
classes of trades proposed by the states
rather than insist on reviewing cach
case itself. This change responds to
the most loudly voiced complaint of
both industry and the statcs. They
have found the added delav and scc-
nnd-guessing of a formal federal re-
view of cach counterproposal, on top
ot a formal state review, maddening.
The EPA responded first by offering
to do its review simultancously with
the state whenever the state and com-
pany were willing.

Then, in November 1980 the EPA
agreed to allow New Jersey to ap-

prove hydrocarbon bubbles by direct
permit changes as long as the proce-
dure met a few simple criteria. The
EPA would have 20 days to object to
such bubbles, but federal approval
would no longer be required. {New
Jersey believes that this one small
change will in 1981 permit that state
alone to approve up to 300 chemical
companies’ bubbles, worth several
hundred million dollars in savings.)
The EPA has urged other states to de-
velop similar generic regulations gov-
erning bubble approvals, and a grow-
ing number are doing so. State and in-
dustry initiative is what’s needed now.

O The EPA no longer routinely re-
quires detailed mathematical model-
ing—the time-consuming, expensive,
and unavoidably judgment-filled black
art of air pollution regulation. For
90% of the applications, where much
easier tests of environmental equiva-
lence will suffice, that’s all the govern-
ment now requires.

OThe EPA no longer restricts
trades in areas with unacceptable air
quality across the different processes
emitting hydrocarbons for which it
has developed technical guidelines.

O The agency now allows the can-
coating industry to exceed its emis-
sion limits with some batches of cans
as long as it offsets those excesses.
This change will be worth $135 mil-
lion to this small industry in 1981
alone—another precedent other indus-
tries can follow.

OIn March 1981, the Reagan ad-
ministration changed the definition
of source in the EPA’s nonattainment
regulations. This change allows com-
panies locating large new facilitics at
vXxisting sites to trade control require-
ments betwcen new and old parts of
the plant. Two refineries and two GM
plants in California will be immediate
heneficiaries.

These and a number of other simple
rccent changes have made it much
casier 1o use the bubble.

Four major, difficult issues are still
outstanding, however. How they are
resolved will importantly influence the
speed and degree to which our coun-
try benefits from controlled trading:

1. Should government limit the use
of the bubble in areas that have not
met national air quality standards for
health—that is, most of our citiest
During the year after it announced
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the bubble policy, the EPA in effect
prohibited its use in nonattainment
areas with two limited exceptions—if
a company could demonstrate that,
taking all sources of pollution into ac-
count, either its part of the city did
meet air quality standards or had an
adequate plan for doing so or, alter-
natively, that certain limited types of
hydrocarbon trading [exempted for
historical purposes) were involved.

This sweeping restriction is not
what the EPA intended. The original
policy approved trading once an area
had a fully accepted plan for coming
into compliance. The agency then ex-
pected to approve plans for most
areas within months after the bubble
policy was promulgated. Good inten-
tions notwithstanding, however, al-
though the agency has partially or
conditionally approved a great many
state plans, it has given final permis-
sion to very few even now. Conse-
quently, urban bubbles proved to be
available to only those few companies
that could fit into one of the two ex-
ceptions.

Now the EPA allows bubbles in
nonattainment areas regardless of the
finality of the state/local compliance
plan. It has, however, imposed a new
condition: companies proposing bub-
bles in such areas must meet a high-
er standard of control, ‘‘reasonably
available control technology,” than
previously applied to them. The ra-
tionale for this added requirement is
that, once the area gets a finally ap-
proved control plan in place. the com-
pany will probably have to meet a
higher standard. If the government
lets the company go ahead with capi-
tal investments that fall short of this
future need, it will, a vear or so later,
cither have to force the company to
go through expensive retrofits or ac-
cept inadequate levels of controls.

This new condition will clearly dis-
courage some, perhaps many, com-
panies from proposing bubbles. A
higher standard is a more expensive
standard, and only the more profitable
trades are likely to make accepting
these extra costs worthwhile. How-
cver, if managers believe that in a few
vears they will face a higher standard
in anv case, they will probably give
only limited weight to this temporarily
increased cxpense. Thev may cven
prefer to get an carly, firm reading of
what will eventually be required.
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Delay and uncertainty are likely to
be a more serious barrier. Definitions
of reasonably available control tech-
nology do not exist for a great many
processes. Must a plant manager seek-
ing to develop a bubble under this pro-
vision first get his or her state agency
to define standards for those pro-
cesses the plant wishes to put under
a bubble and for which no standard
has yet been set? If so, given the dif-
ficulty of setting such standards and
the press of many other demands on
state air pollution agencies’ staffs, the
manager may have to wait some time
to get an answer.

Fortunately, in most cases govern-
ments that allowed companies to use
the bubble without this added re-
quirement would not be confronted
with a retrofit-or-nothing Hobson's
choice. As long as a company or its
community has a number of ways of
reducing pollution, there will be no
need to force sources that have just
executed a trade to retrofit. If the gov-
ernment revises a community abate-
ment plan and asks companies in the
area to reduce their emissions, they
can comply by controlling any source
of the same pollutant within the area
using controlled trading techniques.

Most cities are not suffering ex-
treme levels of pollution and could
meet clean air standards in a number
of different ways. At least thesé cities
could approve bubbles within the
limits of existing requirements with-
out risking the inability to meet stan-
dards. Such a liberalization would go
a long way toward realizing the full
potential of the bubble.

2. Should the companies that must
be in compliance with air quality stan-
dards by 1982 (or face financial penal-
ties) have to install unduly expensive
control equipment because they can-
1ot get their bubble proposais ap-
proved in time! The EPA has taken a
step toward solving this problem by
informing companies that are inter-
ested in using the bubble and that are
proceeding satisfactorily toward com-
pliance that it won’t use its limited
cnforcement resources to imvestigate
their cases, thus de facto removing the
penalty deterrent to using the bubble.

3. How can managers be assured
that the reduced control requirements
they purchase in exchange tor a creat-
cr abatement erfort clsewhere won't
be expropriatedt Some managers have
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Finding a better way

Each plant's managers should try 1o tind better. less
expensive ways of cleaning up their processes than
are required by the several rules that apply to their
plant. The procedure is simpie:

© Calculate the marginal cost of cleanup for every
process emitting the same pollutant.

C Seeititis teasible and still economical to cut
more emissions from the leasi expensive sources
(or trom any easy-to-control unregulated sources of
the same poilutant).

O Check to see if any nearby sources of the same
poliutant might be willing to sell a reduction inex-
pensively (which is easy it a bank serving the
plant's community already exists).

O Make a counterproposal to the state environ-
mental agency and let the EPA know.

" expressed concern that these relaxed

requirements will prove an all too
easy and visible target for environ-
mental agencies looking for new ways
to offset the compounding growth of
pollution. Many business people need
strong guarantees against such capital
expropriations before they enter the
controlied trading market. Policy and
the law must safeguard against sei-
zures either of a banked or otherwise
stored pollution reduction credit or
of a relaxed permit requirement pur-
chased with offsetting reductions else-
where.

Ultimately, business’s chief protec-
tion is the fact that both legislatures
and the courts understand how coun-
terproductive expropriation is. If al-
lowed, expropriation would wreck the
market. The EPA will certainly op-
pose any threat of cxpropriation as
strongly as it can. It is now working on
a regulation designed to settle this and
2 number of other controlled trading
issues permanently.

4. Should new plants be prohibited
from trading emissions reductions
with cxisting facilities! At present,
new plants must meer very specific,
tight standards. They cannot lower
the often steep marginal costs of these
controls by purchasing reductions
from existing nearby facilities. Sup-
porters of this policy argue that new
sources should be controlled as tight-
ly as possible: they will be with us for
a long tume and should be built to
pertorm at a high standard. Whereas
't may never be politically possible to
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clean up existing plants efficiently, it
is much easier to regulate new sources.
Some environmentalists consequently
believe that the gradual replacement
of dirty existing facilities by tightly
controlled new plants is the only hope
for cleaning the air.

Those who hope to allow new
plants to trade respond that it doesn’t
make sense to force a company to pay
up to IO times more t0 remove a
pound of pollutant than it could by
trading the undiminished cleanup re-
sponsibility with another facility.
They ask, Why should the EPA care
how companies discharge their re-
sponsibilities as long as they do? They
also point out that the ‘new” control
equipment installed in the early 1970s
is already old and in growing need of
replacement. The vision of solving the
country’s air quality problem without
existing sources bearing much of th
load is a chimera. :

Cleaning up

Encouraging industry to counterpro-
pose better ways of getting the pub-
lic’s job done is as basic and broadly
applicable an idea as it is simple.
Many different kinds of regulation—
such as those controlling noise in fac-
tories, allocating airport landing rights,
or even governing children’s super-
vision in our schools—could be re-
vised to allow industry to propose
cheaper, but still ecifective, control
methods.

The United States needs this smart-
cr form of regulation. Over the last
few vyears, business and the EPA have
demonstrated that it" works. Public
and business managers must now fin-
ish the job both of implementing the
reform in the air pollution area and
of extending it to new areas.TJ
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K.xecutive Summary

America is experiencing a dramatic increase in government regula-
tion, with the most significant growth in the environmental, health,
and safety areas. While the goals of many of these regulations may
be Laudable, there is a growing vealization that we are wasting
resources: Legislatures and agencies simply are not allocating limited
resources in a cost-effective manner. We could achieve as good or
better protection of human health and the environment at fur less
cost by regulating smarter.

Repulations are like “hidden taxes” that impose costs that are not
reaudily apparent, yet are enormous. Just as the public must pay for
grovermment spending programs through higher taxes, they must
also pay a higgh price for regulations - as enstomers, employees, and
stockholders, The soaring costs of regulation stifle productivity,
wages, and economie growth. Regulations also undermine jobs and
international competitiveness. The increasing strain on our nation’s
resourees brings into sharp foeus the challenge for the 905 and
beyond: The nation must not only reduce regulation, but when we
choose Lo regulate, we must regulate smarter.

Tegulators comot regulate smarter unless their leaders allow it and
demand it. Strong leadership must change the current incentives that
drive agencies to create new regulations with little restraint, but offer
virtuaily no reward for reforming or eliminating existing regulations
or obviating the need for new ones.

Jusiness is not alime in calling for regulatory reform; taxpayers,
state and local governments, academics, members of Congress, the
President and the Vice President have all expressed concern abont
the vising tide of repulations. To provide a framework for smarter
regulation, The Business Roundtable recommends that fedeval, state.
and loeal governments implement the following twelve tenets of
rational vegulation:

1. Risk-Based Priorities and Public Education: To provide
more cost-effective protection to human health and the envi-
ronment, regulatory priorities should be based upon realistic
considerations of risk. Agencies must educate the public
about the level of risks proposed for regulation compared to
risks familiar to the public, as well as the cost of reducing
that risk. The government should estimate the relative risks pozed

by different substanees. products, or activities and decide whether and
Al




how, to repulate based on those risks. Resourees should be committed
where the greatest risks can be reduced at the least cost. The govern-
ment should ensure that the public understands the magnitude of each
risk compared to more familiar risks, as well as the costs of reducing
that risk.

2. Risk Assessment and Risk Management: Risk assessment
methodologies should be continuously improved, and agencies
should establish a clear distinction between assessing risks
and deciding how to manage them. The scientific process of risk
assessment shonld be made as objective as possible, and uniform
standards should be applied. Any necessary policy or scientific Judyr-
ments should be disclosed. Cost-effective approaches to managing
risks should be promoted.

3. Sound Science: Agency decision making should be
grounded on the most advanced scientific knowledge
currently available. New regulations shonld be based on the most
advanced and credible scientific knowledge, and existing regulitions
and methads ghould be regukarly updated to incorporate scientilie
advances. In making decisions and setting priorities basced on risk,
agencies should use “best estimates,” not worst-case estimates of risk.

4. Benefit-Cost Analysis: Benefit-cost analysis should be
utilized by agencies when developing regulations, with
preference given the least costly regulatory alternative that
accomplishes program objectives. Iirst, agencies should use
benefit-cost analysis to determine whether or not a proposal should
be considered for adoption. Second, agencies should use cost-
effectiveness analysis to select the regulatory option that achieves
regulatory objectives in the least costly way.

5. Market Incentives and Performance Standards: Market-
oriented solutions and performance standards should be
tavored over command-and-control regulation. Market-hased
regulatory approaches reproduce the efficiency of a free market by
internalizing the cost of a regulated activity or substance. They allow
regulated parties to meet or exceed regulatory goals in the least
costly way. Moreover, market incentives and performance standards
adapt to changed circumstances more quickly than government
command-and-control regulation. :

6. Productivity, Wages, and Economic Growth: Methodologies

-should be implemented and continuously improved to assess

the impact of major regulations on productivity, wages, and
economic growth, as well as the adverse impact on jobs and
international competitiveness in industries that bear the
burden of regulation. For our economy to grow, regalatory and
ceonomie goals must become complementary, not conflicting.
Government must be more sensitive to the impact of regulation on
wages, prices, jobs, and international competitiveness.

7. Coordination Among and Within Agen.cies: Coordination
of regulatory activities among and within agencies should
be improved to eliminate inconsistencies, duplication, and
unnecessary regulatory burdens. To address problems within
the jurisdiction of multiple agencies, a strong interagency committee
should engage in strategic planning and develop a coorrdinated
response before regulations are proposed. Each agency should alzo
coordinate its programs that address different aspeets of the same
problem.

8. Openness: The éntire regulatory process, including
centralized Executive review and management of agency rule
making, should be open to public scrutiny, to promote the
quality, int_egrity, and responsiveness of agency decisions.
Seerecy should be removed from the vegulatory development and
review process. More rules should be developed through regulatory
negotiation, which involves open negotiations between regulators
and interested parties.

9. Periodic Review: Programs and regulations should be
periodically reviewed for purposes of determining whether
they should be reformed, discontinued, or consolidated.
Periodic review allows for government-wide priovity sctting through
reforming or eliminating regulations, updating scientific methodolo-
gies, reorganizing an agencey, or reatlocating vesponsibility among
agencies, Where appropriate, legislatires can ensure a stricter revies
process by setting firm deadlines by which they will be compelied

to evaluate and vote for continuation of a program, or the program
will terminate.



10. Federalism: Regulatory authority should be more rationally
allocated among the federal, state, and local governments,
and federal regulatory programs should avoid unfunded
mandates. Many activities and substances are controlled by amix
of federal and state regulation. Modern commercial readities demand
a more cost-effective balance of federal and state regulation. The fed-
eral government is primarily responsible for achieving this balance
and should carefully consider whether to preempt and regulate a field
or leave the field to the states. The federal government should also
refrain from directing state and local governments to administer or
comply with federal programs without providing the necessary funds.

11. Paperwork Burdens: Paperwork burdens caused by requla-
tory programs should be expressly assessed and substantially
reduced. The massive paperwork hurdens impnzed on business, the
public, and governments themselves must be reduced. The Paperwork
Reduction Act and OIRA’s paperwork control responsibilities should
be strengthened. Moreover, administrative process costs - the inflexi-
bility, unresponsiveness, and delay that characterize many regulatory
programs - should be examined and reduced.

12. Regulatory Budget: A framework should be developed
to account for expenditures required by regulations and to
promote greater fiscal restraint on regulatory programs. There
is a pressing need for government to be more sensitive to the cnmula-
tive costs of regulations. Under a regulatory budget, agencies would
have a powerful incentive to regulate in a more cost-effective nunner;
each agency could be limited in the amount of regulatory costs
imposed on the economy each year.

* ¥ ¥
A unique opportunity for meaningful regulatory veform presents
itself. There is a growing consensus not only on the need for reguliato-
ry reform, but also on how to achieve it: Government must assess the
seriousness of risks proposed for regulation, compare risks to be regu-
lated to risks familiar to the public, disclose the costs of vegulation,
regulate only if the henefits outweigh the costs, and seleet the most
cost-effective, market-driven method possible. This is smarter regnki-
tion. And smarter regulation.is better repulation, for consumers, gov-
ernments, and business alike. President Clinton’s oxecutive Order on
Regulatory Planning and Review espouses many of these principles

for improving both regulations and the regulatory process itzelf.

However, the White House, Congress, agencies, and the states must all
commit themselves to smarter regulation. The Business Roundtable
recommends that governments at all levels implement these twelve

tenets, Owr nation cannot afford to iguore the challenge to vegidate
smarter, .




[. Introdauction

Since the 19705, onr nation has implemented far-reaching regrulatory
pl_'ogr:uils to proteet human health and the environment. Congress
ereated new agencies — such as the Environmental Protection
Agency, the Ocenpational Safety andd Health Administration, and the
Consumer Product Safety Commission — with bread responsibilities
Lo reduee visks to publie health, safety, and the environment. Older
agencies, such as the Food and Drug Administration, have been given
expanded regulatory authority. Sweeping legislative mandates have
direeted agencies to reduce visk to the environment, health, and
safety, almost without compromise.

Some government intervention in the cconomy may be necessary to
achieve desirable goals such as acleaner environment, sufer working
conditions, and safer produets. In many instances, specific regulations
have been well-conceived and reasonably implemented. These efforts
have produeed substantial benefits for the country and its people.

‘And yet, even with the best of intentions, government simply is

not. allocating limited resources in a cost-effective manner. Despite

A dramatic inerease in environmental, health, and safety reguilation,
experience has tamght us that often our regulatory efforts have been
mare costly and less effective than they could have been. Moreover,
{he enormots eosts of federal and state reglations exert a heavy dray
on the ceonomy. They depress wagres, stifle productivity and cconomic
growth, drive up prices, and impede innovation. They alzo burden fed-
eral, state, and local governments. In our increasingly global economy,
excessive regulation seriously undermines the competitiveness of S,
" husinesses. Ultimately, the American public sulfers.

The casts of regulation are undeniably high, and the costs of many
regulations plainly outweigh their benefits. The annual cost of federal
regilation was conzervatively estimated at $5%1 hillion for 19493 1 Is
projected to rise to 3662 Dillion by the vear 200007 Almost G575 of that
cost inerease is expected from additional environmental, health, and
safety regulation. According to EPA projections. by the vear 2000
the United States will spend $160 billion annually on poliution control
alone — almost 90 percent more than wias spcht in 19870 Although
economic regulation in areas such as transportation and energy has
declined, eost reductions from earlier reforms have been dwarfed by
new regulation in the environmental, headth, and safety areas.!

Beyond the problems eaiused by the rising costs of government




regulation, the regulatory process itself has become unduly vigid,
unresponsive, and inconsistent. These problems have sparked)
increasing concern about the rationality of the regulalory process
and a growing Jdetermination to do something about it

The Need For Priorities and Reform

Consumers, business, and governments all have a stake in repulatory
reform. Federal, state, and local governments, like business, are

part of the regulated community. The enormous liability of federal
facilities and municipalities for Superfund cleanups is but one growing
regulatory crisis faced by governments at all levels. To absorh the
costs of regulation, businesses may be forced to raise prices, reduce
production, eliminate jobs, cut research and development, or even

go out of business entirely. Likewise, federal, state, and local govern-
ments may raise taxes or redice services; some local govermuoent s
may even face the prospect of bankruptey.

Although the direet costs of regulation typically are imposed on
husinesses and governments, they ultimately are passed on to the

American consumer through higher prices, diminished wages, reduced

quality or availability of products and services, as well as throngh
increased taxes. Per household, these costs total about $5,900
per year.®

These soaring costs of government regulation come at a challenging
time. The national debt now exceeds $4 trillion - $16,600 for every

man, woman, and child in America’ This expanding deficit makes it
painfully obvious that our resources are limited. Many government

privrities — including crime prevention, education, and defense - must

compete for these limited resources. Any increase in regulation
must be weighed against other legitimate priovities, as well as against
its adverse impact on wages, productivity, and economic growth,

Too many regulations and regulatory programs have saffered from
inadequate analysis and discipline. Both the Legislative and Fxecutive
Rranches must share responsibility - first, to address this problem,
and second, to cure it. The Business Roumdtable believes that existing
and proposed regulatory programs should ensure that:

* Stated goals are in fact attainuble.
® Each program or regulation is worth the adided cost to the nation
(in increased prices and lower wages and productivity, for example).

e ach regulation is the most ellicient means to achieve its objective

and minimizes adverse economic impaet s,

Toward “Smarter” Regulation

The regulatory process must be reformed. (}uve-rmn(-n_ll;ll PUSOUTCes

at all levels must be allocated more rationally. And business must
devole its resowrees Lo becoming more innovative and productive. The
question is not only how the nation can reduce regulation, but also
low we can regulate smarter, This question is erucial in both good and
bad cconomie times.

The concept of snanrter regalation is not novel. The increasing
regulatory burden has led to a growing demand for I'cf(-ll‘nl "(.)..“'\.S i
spectrum of Americin socioty — from leaders of all business sizes,
acidemies, public interest groups, government officiad=, and the pen-
eral public. This demand has already sparked some important steps
toward reform; indeed, Vice President Gore's recent National
Performance Review report expressed alarm at the cost of reglation
and concluded:

We nrust clear the thicket of regulation by undertaking a thorouph
review of the regulations already in place and redesigning reg-
ulatory processes to end the proliferation of unnecessary and
unproductive rules”

To this end, President Clinton signed Exeeutive Order 12566 on
degulatory Planning and Review on September 30, 1993, This Order
enrries Torward the concern of the Last three Adninistrations by
callingr for au vigorous regulatory planning and review process amd
cmbracing namy principles that wounld impeove both the regalatory

process and regulations themselves.

However, the hard work necessary to “reinvent™ regnlation =till
" e 1P . .

Jies abend. To frther this worthy goal, The Business |u'lll|lll.l\\||-

recommetuls that governments al alt levels implement the (ol ing

{welve tenets of rational regulation:

1. Risk-Based Priovities and Public Edacation: To provide more
cost-effective protection to human health and the (-n\'iru.mm-nl..
regulatory priorities should be based upon realistic cunsuleru.l ions
of risk. Agencies must educate the public about the level of nfk.\'
proposed for regulation compared to risks fmiliar to the public.
as well as the cost of redueing that risk,




12. Requlatory Budget: A framework should be developed to aceount

2. Risk Assessment and Risk Management: Risk assessment ) X
for expenditures required by regulations andd to promote preater

methodologies should be continuously improved, and agrencies
. e . . iseal restraint on regulatory programs,
should establish a clear distinetion between assessing visks and ) fiseal vestraint on regulatory progr:
deciding how to manage then, Fach of these tenets is explored in greater detail befow.

3. Sound Science: Ageney decision making should be grounded on
the most advanced seientific knowledge currently available.

1. Benefit-Cost Analysis: Benefit-cost analysis should be utitized
hy ngenci‘cs when developing regulations, with preference given

the least costly reglatory alternative that accomplishes progriun
objectives.

5. Market Incentives and Pevformance Standards: Market-oriented
solutions and performance standards should be favored over
command-and-control regulation. They allow regulated parties
to meet or exceed regulatory goals in the least costly way. T

6. Productivity, Wages, and Econowmic Growth: Methodologies should :
he implemented and continucusly improved to assess the impact of
major regulations on wages, productivity, and cconommie growth, as
well as the adverse impact on jobs and international competitive-
ness in industries that bear the burden of regulation.

Coordination Among and Within Agencies: Cocrdination of regu-
latory activities among and within agencies should be improved to

eliminate inconsistencies, duplication, and unnecessury regulatory
burdens. :

' 8. Openness: The entire regulatory process, including centralized
Executive review and management of agency rulemaking, should
be upen to publice scrutiny to promaote the quality, integrity, and
responsiveness of ageney decisions.

reviewed for purposes of determining whether they should be

l 9. Deriodic Recicw: Programs and regulations shordd be peviodically
| reformed, discontinued, or consolidated.
: .

. 10. Federalisim: Regulatory authority should he more rationally
allocated among the federal, state, and local governments, and
federal regulatory programs shonld avoid unfunded mandates,

11. Paperwork Burdens: Paperwork burdens caused by regulatory

programs should be expressly assessed and substantially reduced.




11. Twelve Tenets of Rational
Regulation

1. Risk-Based Priorities and Public Education: To provide
more cost-effective protection to human health and the envi-
ronment, regulatory priorities should be based upon realistic
considerations of risk. Agencies must educate the public
about the level of risks proposed for regulation compared to
risks familiar to the public, as well as the cost of reducing
that risk. The escalating costs of regulation and limited resourees
available make it imperative to establish priovities in environmental,
health, and safety regulation. Despite the vast and expanding invest-
ment in programs to protect public health and the environment, there
ix a growing realization that we are not spending our money in the
most cost-effective manner to achieve the greatest possible advanees.
All ton often, regulatory priovities are hased on misguided public
pereeptions of risk instead of valid scientitie knowledyre and reasoned
analysis. Accordingly, there ix o pressing necd Lo establish o risk-
based approach to environmental, health, and safety regrubation and
to provide the public with better information for evaluating and
comparing risks that are candidates for regulation. The goal is not

to put economic values before human values, but to achieve effective
risk reduction at a Jower cost.

Risk-Based Priorities

The problem of protecting human health and the enviromnent may
best be defined as the management of visk. The failure to manage risk
effectively and to establish priorities vationally transtates ultimately
into a failure to protect health, safety, and the environment. Through
the use of comparative risk assessmend, the government can estimate
the relative levels of risk posed by different substances, products, and
activities and can establish priorities in determining whether, and
how, to reguliate. The government, with public input, shoubl use com-
parative risk assessment to compare the magnitude of various risks
and =et priorities where we can achieve greater protection of human
health, safety and the environment in the most cost-effective manner.

e The Environmental Protection Ageney has recagnized the urgent
need for a risk-based regulatory approach employing comparative
vick assessment. In its landmark report, Redueing Rishk, KA
warned: “There are heavy costs involved if society fails to et
environmental priorities based on risk. If finite resources are
expended on lower-priority problems at the expense of higher-

privrity risks, then society will face needlessly high risks. 1f the
priovities are established based on the greatest apportunities
to reduce risk, total risk will be reduced in a more efficient way,
Jessening threats to both public health and local and global
ceosystems.™

Unfortunately, public fears and political expediency - not scientitie
analysis - often dictate the priorities set by legislatures and ;\g-encics.
As 2 vesult, govermment risk-reduction efforts have been unplanned,
uneoordinated, and inconsistent. Many visk-reduction programs simply
have not heen effective:

e Some very costly programs and regulations do not address the
more serious risks,

»  Congress oviginally estinated that the Superfund program
would cost $5 hillion when it was enacted in 1930, Independent
estimates now project the program will cost hetween $106
and $302 bithion forr Superfund and between $5372 and 3744
biltion for refated remedial programs”(in total, up to 25% of
the national debt). Notwithstanding these enormous costs, a
group of EPA professionals have ranked risks associated with
hazardons waste sites well below other problems receiving far
less resourees,"

e Hepulations based onamcertiin or unsound scientifie information
are not revised when more reliable datais produced.

»  InJanuary 1991, EPA's Office of Drinking Water cluninated
the primary standad for sitver hecanse it determined that
there were no adverse human health effects of silver in drink-
ing water; vet the Office of Solid Waste continues to maintain
silver on RCRA'S toxicity characteristie list, even though the
RCRA silver stndard was hased on the obsolete drinking
water standard.!

e Some regulatory actions actually increase visk.

»  Larly in the 19805, government seientists argued that ashestox
exposure could cause thowsands of deaths, Congress responded
by passing a sweeping kaw that led cities and states to spend
between $15 and $20 billion to remove asbestos from public
buildings. But three years ago, EPA officials acknowledged
after further research that ripping out the asbestos Tl
been an expensive mistake; it raised the exposure of the

public becanse asbestos fibers had beeome airborne during




removal. ¥ 1t also delayed the opening of nany sehools and

other buildings.
Executive Order 12866 (See. Wb states:

In setting regulatory priorities, cach ageney shall consider, to the
extent reasonable, the degree and nature of the risks posed by
various substances or activities within its jurisdiction.

The White House, the Office of Information and Regulatory Affairs,
Congress, each agency, and the states should vigorously promote this
poticy. The Executive Branch should develop a curvent inventory of
known rizks, rank them, and periodieally update the inventory every
two to four years in light of new information. 1t should seck extensive
public involvement in the process. EI'A started towards this goal by
creating and implementing two ceminal reports, Unfin ished Business
and Reducing Risks. These reports were prepared hy environmental
experts who assessed, compared, and ranked (he various epvironmen-
tal rizks reputated by EPA

o Unfinished Business (1987) found that E'A and Congrress in most
instances had directed resources to problems based on mizguided
public fears, instead of ohjective scientilic cvidence.

o Reducing Risks (1990), produced by an independent committee
of the Scivnee Advisory Board, revised the risk rankings set forth
in Unfinished Business and encouraged EPA Lo base its programs
on the severity of risks and the availability of cost-elfective
options that would reduce the risks and not viokale the Agency’s

stul\mn"y mandates.

The other health and safety agrencies — including I"{I)A, OSHA, USDA,
and CPSC - would henefit from similar projects. Apencies shonld
acddress highest priority risks first, rank new risks as they are
identificd in the future, and routinely communicate this information
to the public. A coordinating group should be used to facilitate com-
munication and long-term planning among agency leaders; Bxeartive
Order 12866 (Sec. 3(d)) provides <uch a mechanism by establishing
the Regulatory Working Group.

Many other efforts could further the establishment of risk-hased
priorities. For example, President Clinton might issue puidance to

agencies to require the use of risk analysis as a tool for making: potlu-

tion prevention decisions. This wonld complement the I'resident’s

recent Executive Order 12856, which was designed to make pollution
prevention central to government operation and procurement.
Moreover, a task force composed of scientitic experts from the envi-
ronmental, health, and safety agrencies should create a government.-
wide manual on the regulation of risk. The manual would provide
guidance to regulators on how to manage risks.

In the end, the responsibility lies with Congress and state legislatures
to promote a risk-based approach to environmental, health, and safety
regulation. The most effective legistation for controlling risk will .
promote risk assessment while providing the agrencies with sufficient
flexibility to incorporate state-of-the-art scientitic knowledye. In

the short term, Congress and state legislatures should require the
risk-reduction agencies, such as EPA. to conduct comparative risle
assessiments Lo set priovities. An Office of Risk Analysis <hould be
created in BPA and other agencies that need increased expertise in
analyzing and vanking risks. As statutes are reauthorized, reformed,
andd ereated, Congress ad state legislatores should vequire - not
inhibit = the consideration of risk, costsy and benefits in desiming
regulatory poliey. Legislatures shonld sct clear goals for regulatory
programs, and these goals should be understandable to the H‘L!lll:li\'ll
community and the public.

Public Education: Improved Risk Communication

Risk communication is critical to establishing visk-Dased priorvities
that :ue aceeptable to the public. The government must educate

the public about the devel of visks proposed for regulation comnpared
with il risks, as well s the costs of n-gui;\ling them. Apencies
often fuil Lo regulate in a cost-effective manner because pniovities are
based on mispuided public fears. All too commenly, agencies fail to
infurm the public adequately about rizks proposed tor reguliation or
misintorm the public by making biased or exappevated )'{>I< estitnades.
This distorts the publics perception of visk, which in turn influences
the legisiature’s agenda and leads to irrational and costly regulatory
mandates,

Government has the responsibility to acearately inform the public
about the level of risks and to minimize distortion and exaggeration
of risks, Risk conomunicalion is an interactive process i which
povernment, the publie, business, media, and the environmental and
seientific commimitios exchange information and opinions about risk




and related concerns. b the past, visk communication has heen viewed
as a one-way channel from experts to the public, but risk communica-
tion should he a two-way street. Effective risk ‘communication should
catisfy the public that they are informed about the relevant issues
within the limits of available knowledge. TUshould also penerate
information on which decision makers.base their choices. This frame-
work for effective risk communication should extend toall levels

of the regulatory process.

To allow public invelvement in the important decisions about whether,
and how, to regulate various risks, government mist educate the
public about the risks to be regulated — in terms nonexperts can
understand. This can be achieved through the process of risk conipart-
son. Risks proposed for regulation that are unfamilizr to the public
<hould be compared to familiar yisks to convey the magmitude of the

risk involved.

Rixk comparison is critical to permitting the public to engrage in the
regulatory cecision-making process. Moreover, yisk comparisen tech-
niques are improving. One technigue, risk ladders, improves the
validity of risk comparisons by providing a range of probabilities for

a single class of risk. Risk comparisons are most useful when they
involve risks that occur in the same decision context, exhibit similar
visk-perception attributes (such as whether they ave voluntary or
involuntary). and have similar outcomes. Multiple comparisons often
will be more helpful than single comparisons. While the nature of
different risks often varies in some respects, there should not be
inflexible rules for comparing risks. The gonl of risk comparison shonld
be Lo enable the public to make informed choices about the risks they
incur and the costs of reducing those risks. Government should inforn
the public about the relative magnitude of regulated risks, as well

as thoge proposed for regulation, compared to risks commanly encoun-
tered and understood by the public. The government must also
disclose to the public the potential cost of regulating those risks.

Envirenmental, health, and safety agrencies should develop public
visk communication programs. As part of their risk communication

programs, agencies should sumnurize relevant qualitative and
quantitative information on the nature of each risk, the nature of the
benefits that might be achieved if the risk were reduced, the a ailable
alternatives, and uncertainty about risks, costs, and bhenefits. Agency

visk messages shonld include an estimate of the magnitude of the sk
as well as a characterization of the enrrent or potential efforts to |
!'t-(lucu it. This includes the cost and adverse cansequences nf-r(' ruliat
ing the risk, who must pay the cost, the effectiveness of v.zn'inus‘k ’
I'.('glllilllll'y options, and whether regulation of the risk creates :ul(li-
tional risks of it< own. Agencies should use risk cmnmuni('.’nin‘\n( to
eduecate the publie so they can be involved in formulating policies

and establishing priorities - not to generate support for le
mined conclusions. ' " rpreder

Effective risk communication also requires that when agencies
Zl.\‘.\'(.'ii.\‘ the size of risks and decide how to manage those risks \(h'ci<in|w
making should be open to the public. To improve the (|l|;l“t\’.(‘)f |1'<1;
clm.nmlni('ulinn with the publie, agencies should: «lis!ilmuis{] ]mlit'-\'
m'_)l_ulgm(-nlu] considerations from scientific considerations \\']lt‘nAl’*ll
nan-lg the size of risks and deciding how to manage then; insto'ul‘
of using single-value or worst-case risk estimates, i(‘('l)lif\" a r'm‘ ¢
of credible risk estimates and their corresponding pl'nh;ﬂ;ilitio(s :Zf
nv.mu'runcc; and disclose and explain any uncertainties in data or
scientifie knowledge. The important value judgments that must be
male in deciding how to manage risks should be disclosed. .

Rixk communication should be hased on a written record that is
:.l\'ililill)l(! to Lthe publie: A record facilitates understanding u;\d ‘
!IIlFll'()\'(.‘lll(?lll of the agencey's decision. It also prevents surprise when
information on a particular risk i= disseminated and l.’llh:lll('(‘\'-“l('
consistency and accuracy of that information. |

Comparative risk assessment and visk communieation provide the
means for implementing a more effeetive and eflicient approach

to environmentad, health, and safety regulation. Comparative risk
assessment allows agencies to estimate the stze of virions rishs <o
that rational priovities can be estallished and risk can be reduced in
the most cost-effective manner. Risk communication enables the
public to understand the magnitude of a risk proposcd for regulation
c(.nnp:ln-(l Lo Gamiliar risks, as well as the costs of reducing that risk.
I vlut:tml officials and regulators fail to implement this l'i;‘k'h:l.\'t‘l]
paradigm, we will lose the opportunity to better protect human healt]
and the environment at less costand to increase public confidence in
the regrulatory process itself. |




2. Risk Assessment and Risk Management: Risk assessment
methodologies should be continuously improved, and agencies
should establish a clear distinction between assessing risks
and deciding how to manage them. Recent seientific and technical
advinces have made it possible to improve the core ol the regulatory
process, risk assessment and risk management,

Risk assessment is the technical process for estimating the level of risk
posed by # product or process - that i<, the probability that a given
harm will occur. Risk assessment, as applied to asubstance, proceeds
in four major steps: (1) hazard identification, determining what kinds
of adverse health effects a substance, product, or activity can case,

(2) dose-response assessment, predicting the degree of iwlverse effects
at a given exposure level; (3) exposure assessment, estimating the
amount of exposure; and (-4) risk characterization, combining the fore-
going into a numerical range of predieted deaths or injuries.”

Once risk assessment estimates the visk, visk managerent - the
policy-oriented or political determination of what to do abont the risk
— shouk! be employed. Unfortunately, agencies often merge the pri-
marily scientilic process of risk assessment with the primarily political
pracess of risk management. This undermines hoth the validity and
quadity of agency decision making.

Separate Risk Assessment and Risk Management

Risk assessment and risk management should be separated as much
as possible - both by agencies when conducting risk analyses and by
legislatures when designing statutes.

The risk assessment should constitute an agency’s best effort to
employ the most advanced scientific :und technical methods to predict
accurately the size of the risk. Becanse risk assessments often require
assumptions to fill information gaps, however, the intrusion af subjec-
tivity into science cannot be totally eliminated. This subjectivity

has two components: scientific (or professional) judgment and policy
judgment. Nevertheless, most introsions of scientific and policy judg-
ments can be identified, and these value judgments made in the visk
assessment process shoukd be clearly and (ully disclosed Lo the publie!

Once the agency makes the most accurate and objective estimate

of the relevant risks in the risk assessment process, it can then make
an open decision on how best to address that visk in the risk manage-
ment phase.

Improve Risk Assessment and Risk Management
Methodologies

A number of steps can be taken to improve the risk assessment and
risk management processes. First, risk assessment methodolomes
and guidelines should be reviewed and npdated to vefleet the state

of the art. In the short-term, agencies should review their risk assess-
ment giidelines and methodologies and make improvements where
appropriate.

e The Clean Aiv Act Amendments of 1990 created o Risk
Assessment and Management Commission and directed the
National Academy of Sciences to prepare i report on EPAs
risk assessment methodology, This helped motivate EPA to
reconsider and update its risk assessment guidelines.

The White House and Congress should strengthen the expertize

of the Oftice of Science and Technologry Policy in risk analysis. OSTP
could e assigned the responsibility to develop detailed guidance for
agrencies on how best to use seience in the evolving risk assessment
process and to develop government-wide risk assessment gudelines.
Uniform risk assessment guidelines could alzo be developed by an
interagency committee or by experts outside of government. Those
puidelines would:

o Lolster the credibility of ageney risk assessments;

e prevent duplication and foster joint risk assessment efforts among
apencies regulating the same substance;

o define the types of data and interpretations relevant to ageney
testing procedures and help the regulited community to under-
stand agency decisions; and :

e promote uniform risk assessment procedures among the states.

Greater efforts are adso needed to develop aomore complete and
current database of vélevant scientific data to be used in the rizk
assesspent process. The lack of scientifie data and the nucertaimty
about various rigks sigmificantly hinder measuring and comparing
risks acaurately. The growing volume and reliability of =cientific data,
however, have greatly impraved the risk assessment field. The data
decrease the need to vely on inference and informed judgments to
bridge gaps in scientific knowledge.

The govertment should establish i mechanism that wonledlallow new




seientitie information to be easily and quickly incorporated into the
rizk assessment process, This mechanism should allow for information
to be provided by the agencies, academia, business, andd the general
public. Agencies also should establish procedures to reevaluate risk
assessments and risk management deeisions in light of scientific

advances.

In addition to improving risk assessment methodologies, agencies
should favor cost-effective approaches in the risk management phase
asx a matter of policy. Once the risk assessment process identifies the
level of risk posed by a substance, product or process, policymakers
should consider the full range of options for reducing or eliminating
the risk. The principle for chooging ;imongs options should be reducing
rizk in the most cost-effective manner. Regulatory oplions should be
analyzed in Jight of the full spectrum of costs and henetits (including
risks of alternatives and the economic consequences of the regulation).

Risk assessment and risk management are promising tools for helping
regulators achieve the ultimate goal of our cenvironmental, health, and
safety programs - greater reduction of risk to health and the ecology
with our limited resources.

3. Sound Science: Agency decision making should be grounded
on the most advanced scientific knowledge currently available.
The difficulty of allocating limited resources for maximizing risk
reduction is compounded hy the common failure of agencies to hase
their analyses on the most advanced scientific principles. Without
sound science, risks cannot be aceurately assessed and effectively
compared.

Science and technology are constantly evolving sud improving; olten
they outpace the life eycle of regulations. Indeed, smme regulations
may become obsolete before they are adopted. This makes it all the
more imperative that agencies use the most advanced and precise
scientific methods to ealeulate risk estimates that form the basis

for agency decisions. Moreover, agencies should regulaly update
their regulations and programs to incorporate advances in scientific
knowledyge.

Tao establish priorities and make regulatory decisions, agencies often
must compare the size of various risks by using risk assessments.
Unfortunately, agencies often lack complete data, leading to scientifie
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uncertainty. To compensate for scientific uncertainty, agencies must
rely on default assumptions, which are sometimes codified in inferer
guidelines. To increase the reliability and eredibility of their visk

assessments, agencies should strive to structure their defanlt assun
tions and inference gutidelines <o that they will accurately retlect re.
risks. In characterizing risks, agencies should consider the probabily
that extimated risk values approximate the troe size of the risks,

When faced with gaps in scientitic data, agencies all too often have
used o series of worst-case default assumptions and upper-bound
probability estimates throughout the visk assessment process. The
cumulative effect of these highly conservative assumptions may be
to produce greatly exaggerated estimates of risk.

Agencies often base their decizion on single-point estimates of risk,
which assign a single value for a risk estimate. Typically. agrencies
incorporate policy judgments into single-point risk estimates by
basing them upon highly conservative or worst-case estimates. Sing
point estimates, however, do not reveal the degree to which ri<k
estimates are both uncertain and highly conservative. Unrealistic n
estimates, however, undermine the credibility of agencies” scientitic
methods, can cause undue public alarm, prevent cost-etfective repn
lations, and limit the public’s ability to understand and respond to
regulatory decisions.

Common agency practices contribute to biased risk estimages:

e Agencies often use highly conservative or worst-case asstmptin

for exposure estimates when more accurate data are avalable!”

»  (OSHA bases occupational cancer risks on the assumption the
ithypothetical worker is expoxed at the permissible exposur
limit 8 hours per day, d days per week, and 50 weeks a year.
for 45 years.™

> EPA sometimes assumes that an individual is exposed to e
sions at a distance of 200 meters from the factory, 24 hours a
day, every day, for 70 vears."”

e Repulators often assume that there is a linear relation between

“the dose of a substance and its response or effect when there is
scientific rationale for the assumption.”

e Researchers sometimes base their research on reactions of anim

that are most sensitive to the substance under review, instead o




using animals that would best replicate @ human reaction to the

suhstance.”

When regulators lack information for a value or parameter needed

for a risk estimate, they should use uncertainty analysis techniques.
Uncertainty analysis techniques identify a range of possible vatues
and their probability of accurrence. "To promote public accountability,
agrencies should explain assumptions, inferences, and value judgments
made in the risk assessment and characterize their impact on the
estimated value of the risk.

Although risk assessments should provide a range of risk values to
indicate data limitations and ceientific uncertainty, the “hest estimate”
of vigk — the most credible extimate possible from available scientifie
information — should be provided for |mlic.\'n|:ll{(-r.\' and the general

public in the risk management phase.

‘The use of sound science is only one tool Tor improving vegulation, and
it does not relieve political teaders and regulators of the responsibility
for making the inevitably difficult degisions required. But it will help
prevent misatlocating vast resources to yeduee inconsequential risks,
will promote open decision making, and will increase public confidence
in the regulatory process. Ultimately, the public will henefit.

Executive Order 12866 (Sec. 1HLYTH emphasizes the importanee

of sound science:

Lach agency shall base its decisions on the best yeasonably obtain-
able scientifie, technical, cconomie, and other mformation concern-
ing the need for, and consequences of, the intended regulation.

The White House should work with agencies to promote this goal
and should hotd them accountable for adhering o it throughout the
regulutory review process, and state agencies should apply this same
principle. - '
Moreover, agency scientific and technicat expertise can be improved
at the federal and state level. As EP'A has proved, agencies can effee-
tively use outside experts to analyze internal scientifie capabilities
and to recommend structural improvements. Federal agencies such
as OSHA and state environmental agencies should emulate EPA and
FDA and create scientific advisory panels to participate actively their
strategic planning and internal reform processes.

Science should be institutionally represented in ageney decisions
that depend on scientitie evidence. Scientists can \':nli(ll;ll(' analvtical
methods and procedures, even if the ultimate regulatory (leci.\"ion will
he hased partially on science and partially on policy. l’c;'imlic outstde
review procedures bulster the scientific eredibility of ayrency decision
making. -

Emphasis on the scientifie soundness of the regulatory process will
make that process move eredible and lr;mspnr(l-nt. It .;]lnlll(l reduce
the tension among the White House, Congress. the agrencies, and the
states and should increase publie confidence in regulatory poliey.

4. Benefit-Cost Analysis: Benefit-cost analysis should be
utilized by agencies when developing regulations, with
preference given the least costly regulatory alternative that
accomplishes program objectives. Lvery regulatory program
consumes financial resources — of the government that is regulating,
of the regmlated community that must comply with the regulations,
and, iltimately, of the consumers of the product or activity that is reg
ulted. Sinee resonrces are limited, the government shnulll maximize
the benefits and minimize the costs of regrulation, so that resources |
are not squandered. To further this goal, agencies should make better
wse of benefit-cost analysis, in which the benetits are weighed arain=t
the costs of a regulatory proposal before decistons are made and regru
lations are implemented. .

livl}clit-cosl analysis generally proceeds in the following four steps:
fl) identifying relevant impacts, (2) caleulating monetary values for
n'np:w(s, ) discounting for time and risk, and (1) ('hnn.\i.nu amony poli
cies. First, all relevant impacts of a propuosed action nm.\'!‘ be i(lm.nmm:
and classified as either eosts or benelits. Seeond, impacts must be
valued. When there is no organized nirket to vidue an impact. innos o
li\'u techniques are requived. Third, values should be discounted for
thme and risk. Costs and benefits aceruing in different time periods
should be discounted to their present values, When coxts and benefit:
involve uncertaintios, analysts should attempt Lo assign probabilities
Lo various contingencies so that expected net benetits can be ealeulat-
ed. Finally, when efficieney is the primary goal, the combination of
policies that maximizes net benefits should be preferred.

Fven when vilues other than elficieney are important, or maior

impacts cannot readily be estimated in monetary terms, henefit-cost




analysis is still useful since its first step - identifving and categovizing
impacts as benefits or costs ~ van provide a starting point for better
decision making.

In the first instance, federal nmld vtate agencies should use benefit-cost
analysis to decide whether or not a proposal should be a candidate

for aloption — whether its benefits excee «l its costs. Seeond, agencies
<hould use cost-effectiveness analysis to select the regulatory option
that achieves regulatory objectives in the least costly way. This
analysis should be applicd both to substantive regulations and Lo the
administrative process established to implement them, including
procedures for issuing permits and reviewing comphance. Benefit-cost
analysis should be promoted by the L. egislative and Execntive
RBranches at the federal and state levels.

The White House and governors can and shonld play a central vole in
promoting the use of sophisticated bene fit-cost analysis. Withount tight
constraints imposed by centralized Executive review under a benefit-
cost standard, each agency has an incentive to pursue whatever g 1l
has been set for it by the legislature without regal for other, eqgually
important programs ontside of its jur ixdiction. ‘This leads to inconsis-
tent, duplicative, and burdensome regulatory requirements, as well
as the misallocation of government resources.

To counter this tendency, the White House, through OIRA, as well

as governors, can emphasize the importance of henefit-cost analysis
and encourage all agencies to set priorities based upon this analysis.
The potential gains to be realized by strong centralized review of
proposed regrulations under a benefit-cost standard, coupled with joint
planning by an interagency group, are clear: better policy coomrdina-
tion; enhanced political accountahility; and, ultimately, more balanced
regulatory decisions.

Executive Order 12866 (Sce. IbX6), (7)) directs agencies Lo use
benefit-cost and cost-effectiveness analysis:

Each agency shall assess both the costs and the benefits of the
intended regulation and, recognizing that some costs and benefits
are difficult to quantify, propose or adopt a regulation only upon a
reasoned determinatior. that the benefits of the intended regula-
tion justify its costs,

When an ageney determines that aregulation is the best, ailubie
method of achieving the regulatory objective, it shall design it=
regulations in the most cost-effective manner to achieve the regu-
latory objective:

Agencies thus are required to conduct a full benetit-cost analysis of
signifieant vegulatory actions as part of the decision-making process.
See. 6EOENHC). The White House and governors should hold agencies
aceountable for vigorously implementing this basic principle.

Federal and state agencies themselves should promote improved
benelit-cost analysis hy developing and using standardized guidelines
for analyzing the costs and benefits of their regulations. Agencies that
already have such guidelines - such as EPA - should periodically
review and improve their guidelines in cooperation with other agen-
cies and with the White House or the governor.

Further, when apencies estimate costs, they should attempt to
estimate the full costs of vegulations, nol just complicpee costs,
Regulators should carefully consider the potential impact of eitch
regulatory option, Agencies also should consider =z a cost the poten-
tial benefits foregone by regulation of an activity or substance. If
some costs and henefits are nonquantifiable, they shonld at least be
identified.

e Various regulatory options can have different impacts on behavior;
behavior induced by some options can actually increase risk.

» The National Highway Traffic Safety Adminiztration was
confronted with data suggesting that a vefusal to relax its fuel
efficiency standards for automobiles could increase fatalities
from auto accidents. Al other things being equal, aclange

sar is safer than a smaller car. However, NHTSA Tailed to
consider whether its “corporate average fuel economy™ stan-
dards, which promoted smaller cars, conld increase aul omaobile
fataditios. Accordingly, the D.C. Cireuit remanded a CAFE
rulemaking decision to NHTSA for further conxideration of
the potential safety costs of its fuel-efticiency regulations.”
e Repgulatory costs include foregone benetits.

> Ifa pesticide is banned, food may cost more because Joss could

be produced ™

Finally, Congress and state legistatures should promote. not inhihit.

benefit-cost analysis. In many instances, agencies are comstrained hy




restrictive legislative requirements or oversight.

e The Clean Air Act prohibits EPA from considering costs of any
kind, much less using henefit-cost analysis, in <etting air quality
criterin

e The Supreme Court has interpreted the Oceunpational Safety and
Health Act to prohibit OSHA from basing certain regulations on i
formal benefit-cost test.®

Accordingly, there is a pressing need for fundamental legislative
reform to incorporate benefit-cost principles in statutes. Congress el
state legislatures should design legislation to avoid an “at-any-cost”
approach to achieving regulatory goals,

e Since EPA, OSHA, and CPSC were established in the carly 1970s,
many of the larger, more obvious risks have been reduced. As
agencies continue to try to reduce smatler, more intractable risks,
the cost and complexity of regulations are sharply rising.”

e Sometimes programs have standards so stringent that they
impose unreasonably high costs without achivving significant
additional safety benefits. i
» In environmental cleanups, for example, it can be extremely

expensive to achieve cleanup levels beyond acertain point.

At one Superfund site that was mostly cleaned up, an added
$9.3 million was spent to meet the progrim’s stringent cleanup
standards. The benefits were miniscule: the extra expenditure
theoretically meant that the children could safely eat dirt for
245 days per year instead of 70 days annually. But there were
no children in the area because it was a swamp. And children
were not likely to be there in the futare becanse futare devel-
opment was improbable. Finally, Lalf the volatile organic chem-
icals probably would have evapan ted by the year 2000,

Congress and state legislatures should encout:. scencies to balnee
costs and benefits when designing regulatory programs. Otherwise,
federal and state agency efforts to improve regulation may be frus-
trated by inflexible legislative mandates.

e The Toxic Substances Control Act is a well-designed risk-reduc-
tion kaiw hased on sound benefit-cost principles. Section 6 of TSCA
authorizes EPA to impose a range of controls on i chemieal

substance or mixture if it poses an “unreasonable risk of injury

to health or the environment.” In applying the concept of “unrca-
sonable risk,” EPA must balance the health or environmental risk
af a chemical against the economic or social disadvantages of
climinating or restricting the availability of the chemical.

Estimating benefits and costs can be difficult, especially inareas
where many benetits are by their natuve difficult to quantify. None-
theless, beeanse limited resources necessitate difficult trade-offs,
agrencies must make best estimates for benefits and costs - stating
clearly and publicly the bases for those estimates - and regulate

only where the benefits justify the costs. Once a regulatory goalis
established, agencies should select the least costly option for meeting
that goal.

5. Market Incentives and Performance Standards: Market-
oriented solutions and performance standards should be
favored over command-and-control regulation. When properly
calibrated and used, market-based approaches and performance
standards cost less and accomplish more than government commands
and controls, The past three Administrations have advocated that
regulators use market mechanisms as much as feasible. Most recently.
Fxeeutive Order 12866 (Sec. Hb)E), (3)) states:

Fach agency shall identify and assess available alternatives to
regulation, including providing cconomic incentives to encourage
the desired behavior, such as user fees or marketable permits,
or providing information upon which chuices may be made by
the public.

T
Fach agency shall identify and assess alternative forms of
regulation and shall, to the extent feasible, specify performance
objectives, rather than specifying the behavior or manner of
complianee that regulated entities must adopt.

Market Incentives

Market-based regulatory schemes attempt to reproduce the etfiaeney
of o free market by internadizing the costs of the repalated activity or
substance, sueh as pollution, into pri\'hlu production or investment
decisions. Market incentives allow regulated parties to achieve compli
ance in the least costly way, reward innovators who meet or exceed
regulatory goals, and adapt to changed circumstances more quickly
than government commands and contruls,




Typically, regulations apply to a wide variety of activities and firms.
Beeause compliinee costs cian Aiffer deamatically mnong activities

and fivins, uniform standards often impose widely var ying incremental
costs for achieving a specific benefit. Economic incentives minimize
regmlatory costs; they allow firms unable to achieve compliance
efficiently to buy permits or allowances from low-compliance-cost
firms. while encouraging firms that can meet regulatory goals to do
o most efficiently. In short, market incentives divert [ewer public
and private resources and reduce adverse economic consequences

to obtain the same — or greater - benefits.

o The acid rain trading allowance program for sulfur dioxile emis-
sions exemplifies the market-incentive approach to regulation.
This program provides substantially reduced regulatary costs by
providing an economic incentive for least-cost Cmissions sources
Lo reduce their emissions first. The Clean Air Act Amendments
of 1990 set a Jimit on yearly sulfur divxide emissions that power
plants must meet by the year 2010 (with lesser caps at intermedi-
ate deadlines). EPA will allocate antmal idlowances for emissions
sonrces to meet their individual emissions limits, which ave based
on reducing their historical average emissions, The allowances can
be banked for future use or sold to other emission sources that
have higher compliance costs. EPA has estimitted that the program
could reduce complianee costs by nearly $1 billion per year —
about one-fourth of the total cost of achievime its goal without
emissions trading.™

Economic incentives also induce innovators not only to develop less
costly means of meeting a regulatory standard, but also to find ways
to exceed the minimum standard and to reap rewards for doing so
through cost savings or revenues from credits sold to firms who do not
meet the minimn requirements. In contrast, command-and-control
regulations provide no incentive for regulated parties to exceed

a regulatory goal;” they may actually punish firms that do so,

Finally, market incentives are flexible; they allow firms to adapt

as their relative compliance costs change over time. Command-and-
control regulations usually cannot adapt to changed circumstances .
without the burdensome costs and delays of new repulatory action,
Accordingly, market incentive approaches should be tavored over
command-and-control regulation.

Performance Standards :

To set a regulatory standard, agencies can (Imnw hetween basing the
standard on design or performance. Design standinds specify how a
produet should be built, what technology should be used, or precisely
how to reach a regulatory goal, Performance standards, on the other
hand, establish the ultimate regulatory goal. They free regulated
parties to achieve that goal in the best way they can tind. Performance
standards generally are superior to design standards: They allow

the regulated community to meet or exceed the regulatory goal in

the most cost-effective manner. '

Design standards may be more attractive to the povernment because
they sometimes are easier and cheaper for agencies to enforce than
performance standards. For example, inspectors can verily compliance
simply by determining whether a manufacturer is using mandated
equipnent. But typically, the “savings™ from imposing design stan-

dards are illugory. Any administrative savings usually are far ont-
weighed by the large costs imposed on the regulated conumunity

by design standards, These ensts are passed on to the public through
higher prices and diminished wages, productivity, and economic
growth.

Design standards [reeze technology and impede innovation that can
produce better results at less cost. Aninnovative firm that invents
amare cost-effective way to meet or exceed a regulatory goal must
overcome the heavy burden of changing the apreney’s standard
hefore it can implement its hetter method. Accordingly, performance
standards should be used when performance can be measured or rea-
sonably estimated, 1L simply makes no =ense to impaose the enormous
costs and inefficiencies associated with desipn standards to reduce
enforeement costs by a relatively small margin.

In contrast to desten standards, performance standards promote
innovation to increase safety and reduce costs. Because agencies imust
congider the comparative performance of different machines or prod-
uets to write the regulatory standard in the first place, it can be as
caxy for the ageney to base its standavd on performance goals, such
as fewer injuries or cleaner air.

In some instances, “performance” and “design™ standards tend to

converge. A standard should not be characterized as a performance

standard if there i only one feasible way to meet its such o st indand
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i< a design standard. Although agencies sometimes transpose perfor-
mance and design standards, there ix a fundamental tension l)ul\\'ccnl
allowing innovation to improve safety and reduce costs ;m(,l setting

a rigid, casily identifiable standird merely to make the ageney's
enforcement job easier.

e Under the Resource Conservation and Recovery Act, firms
must treat hazardous wastes under “hest available technotogy™
standards. Instead of setting a clear standard bised on health and
environmental risks, the BAT stimard changes with each advance
in waste treatment. This design standard imposes enormous
costs without regard to the actual threat to human health or the
cnvironment.”

In light of the vital importance of encouraging continual improve-
ments in safety at less cost, performance standards should be
preferred over design standards.

Both statutes and regulations should favor market mechanisms

and performance standards over commands and controls. Instead of
trying to mandate what technologies husiness should use or how to
meet a standard, legislatures and agencies should set standards and
then allow the market to develop the most efficient ways to attain
them. Mandating ends, not means, usually offers the most effective
form of regulation.

6. Productivity, Wages, and Economic Growth: Methodologies
should be implemented and continucusly improved to assess
the impact of major regulations on productivity, wages, and
economic growth, as well as the adverse impact on jobs and
international competitiveness in industries that bear the
burden of regulation. American businesses of all types, uge and
small, face increasing competition from foreign competitors in i global
economy. Today's global competition is heightened by significant
world-wide industrial overcapacity - a factor many believe will be the
defining characteristic for the 1990x.

¢ In key industries - steel, coal, chemicals, textiles, pulp and paper,
automobiles, shipbuilding, aiveraft, computers, home appliances,
and defense - global overcapacity is resulting in o major
restructuring.

e Thaose firms that cannot compete on price and quality will be

driven out of business, which means that Jobs will be lost, wages
wenkened, and tax bases evoded, '

¢ Ellicieney and productivity will determine who are the winners
and lose

s; government policies can either advance or retard these
objectives,

In response to these cconomic pressures, successful American corpo-
ritions are significantly altering the way they conduct their business
Lo beeome leaner, more flexible, and faster. In this new economic
world, the slow-moving, pyramidal corporate structure of the past

is facing extinetion. -

IFor our cconomy to grow, regulatory and economic goals must become
complementary, not conflicting, Government must make greater
clforts to promote productivity, economie growth, and innovation
within the regulatory framework and nust become more sensitive

to the impact of regulation on wages, prices, jobs, and international
compdtitiveness.

Lixeentive Order 12866 (See. GaNINCHED regquires that benefit-cost
analyses of significant vegulatory actions include an assessment of
their impact on employment, competitiveness, and productivity. The
nation woukd benefit from greater consideration of the industry-wide
and economy-wide impacts of regulation.

e A 1993 report by the National Commission for Employ ment Policy
recommended the development of economie models to assess the
effects of regulations on jobs and wapes”

e In Scetion 811 of the Clean Air Act Amendments of 1990,

Congress divected the President to veport on the ceonome mipacet
ol air pollution controls on the international competitiveness of
S manufacturers, The American Automobile Manufacturers
Association has compiled areport documenting that their competi
tors operating in countries with more flexible and less preseriptive
riles enjoy a significant cost/production advantage over US.
automobile manufacturers that face oncerous requirements on
their manufacturing facilities. The new permit vules under Title V
of the Clean Air Act can unnecessarily restriet production ind
operational flexibility without commensurate environmental
henefit; this flexibility is eritical to the ability of US. manufactur:
ers to respond to dynamic market conditions and international

competitive pressures.™




e A study recently condueted for the TR, Census Barean found a
strong correlation hetween regulation and reduced praductivity.
The study found that sigmificantly repulated plants have substan-
tially lower productivity and slower productivity growth rates
than loss regulated plants. The maygmitude of the impacts were
found to be larger than expected: A $1 inerease in pollution abate-
ment costs reduced productivity by about $3- 517

More information is becoming availible on the negative effects of
regulation on wages, productivity, and ceonomic prowth, as well as

the differential economic impact on jobs and international competitive-
ness in many industries. Because these issues are vitally important

{o the American people, they should be divectly eomsidered when
legislatures and agencies make regulatory decisions. The Legislative
and Executive Branches at the federal and state levels should pro-
note the use and improvement of state-of-the-art analytical tools to

assess the economic impacts of regulations.

7. Coordination Among and Within Agencies: COQrdination
of regulatory activities among and within agencies should
be improved to eliminate inconsistencies, duplication, and
' unnecessary regulatory burdens. Regulatory agencies have a
vitriety of mandates that averlap - among agencies, including federal
and state agencies, and even between diffevent programs of a single
agency. Consequently, there is a need for greater conrdination of regu-
Jatory activities among and within agencices.

Interagency Coordination

To reeduce duplication and inconsisteney, sestrong coordinating
committee is needed to identify and address interagency problems.
Executive Order 12866 (See. 4(c1)) provides for the establishment of
an interagency committee - the Regulatory Working Group - that
can perform this function at the federad level

Through the Regulatory Working Group or a similar interagency

yankings could be npdated perindically. Aninteragency committee
could also promote the exchange of information among agencies and
make cich ageney more sensitive to existing regulations lrom other
agencies. The committee also could identify common research needs
and allocate responsibility for fulfilling those necds among agencies.
Finally, to address overlap and inconsistency originating in statutory
requirements, the interagency committee could develop a forward-
louking, comprehensive legislative program.

The strategie planning process should be open, incorporating views
from the general public, including business, academia, and public
interest groups. This strategic planning process could be used to
educate Congress and involve the public in the decision making.
Agencies could exchange information, data, and feedback, which
would facilitate improvements in regulations and laws. These tenets
of vational regutation should guide this process.

Intraagency Coordination

In addition to interagency coordination, there is a need for greater
coordination of programs within each agency as well. Individual
program offices within an agency often are assigned responsibility

for implementing a specific law or part of o law. This narrow approach,

_mul the growing complexity of statutes and regulations, has fragment-

ed many programs, even within the same agreney. Different programs
often attempt Lo control different aspects of the same problem.
Without coordination of programs, inconsistencies, unproduetive
duplication, and eutright conllicts may result.

o BPAs Office of Solid Waste and Emergency Response at one time
destgnated trace levels of carbon tetrachlovide and cldoroform
found in chlorofluorocarbons as hazardous waste, thus discourig-
ing refrigerator reeyelers by threatening them with Superfund
liability. Meanwhile, EPA's Office of Air and Radiation was urpging
that refrigerators be recycled to preserve the ozone layer At the

came time, the FDA allowed CFCs to be used in asthma inhalers.™

committee, agencies should engage in strategic planning to address
Ageney efforts to coordinate regulatory programs should focus on
reducing risks in the most cost-effective way. When properly designed

problems before regulations are proposed. Where significant environ-

e e e

mental, health, or safety problems demand action from multiple

agencies, the interagencey committee should coordinate common risk- and implemented, regulatory programs that address multiple environ-

reduction approaches for the agencies involved. The commitlee should . mental media, such as air, water, and land, have great potential to

rank the relative risks posed hy particular problems in an ¢ffort to yroeduce both risk and costs. Unfortunately, the emphasis on highly

preseriptive media-specific regalation in current environmental Taws

1
1
T
i

maximize risk-reduction in a cost-effective way. The relative risk
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often creates vbstacles to cost-effective regutation.

e An ambitious juint pollution prevention study recently conducted
by EPA and Amoco Corporation ilustrites the cost ofinflexible,
media-specifie regulation. The study found that if Amoco’s
Yorktown, Virginia refinery had been frec to pursue a flexible,
pvrfnrmunce—(n'ientcd approach to pollution prevention, 90% of
the emissions yeduetions required under applicable regulations
coulit have been achieved for 20-25% of the cost of meeting the
specific regulatory requircments. In particulay, if a performance-
oriented approach to emissions reduction had been followed,
releases at the refinery could have been reduced at an average
cost of $510 per ton, as opposed to the $2,400 per Lon average cost
of achieving reductions under EPA’ preseriptive command and

control regulations. ™

The Executive Branch has the responsibility to ensure that its
programs are coordinated and consistent. Fullilling that responsibility
should beeame a higher priority.

8. Openness: The entire regulatory process, including central-
ize.d Executive review and management of agency rulemaking,
should be open to public scrutiny to promote the quality,
integrity, and responsiveness of agency decisions. (penness

is indispensable to the entire regulatory process, inchiding regulatory
planning and development, as well ax contralized Executive review

of agency rulemaking. Openness brings obvious benelits:

o The input of an informed public aned the regalated conmmunity
improves the quality of agency decisions,

e Openness will help ensure that the vidues and concerns of the
public are addressed by regulators.

e A better informed public will have greater contidence in the
regulatory process and the validity of decizion making,.

e With a better understanding of the regulatory requirements,

the regulated community can more faithtully comply with them.

Fewer legal challenges to tinal repulations are fikely ta ensue.

Removing Secrecy

The regulatory process should be open to maximum public involve-
ment at the earliest stages. Executive Order 12866 (See. 6(h)(4))
recngnizes the need for openness. "This policy shoulll be nurtured and

expanded. For example, OIRA should disclose written communications
from those outside of the government before o rule is published. The
White House should also redquire agencies to publish their Regmlatory
Plans when they are submitted to OIRA for review. Regulatory ;mal;'-
sis documents that detail the costs and benefits of regulations also .
should be available to Congress and the publie, even if they include
information or considerations that the ageney may not :l(.‘l;lil”\' use

to create a rule. More generally, the public should have :lt'('(’.\'s. to the
identities and positions of participants in the regulatory process.

Regulatory Negotiation

Agencies also could make better uze of negotiated yulemaking, or
“reg neg.” To draft a rale, an ageney can bring lngvthv.r rv|n'<;.<(-n—
tatives of interested parties for face-to-face negotiations, with the goad
ol achieving consensus on the proposed linguage. The primiuy goal

of “reg neg™ is to produce better rules, but it also avoids ])I'(lt;':l('l(‘(l
litigation and reduces enloreement costs. -

President Clinton recognized the benefits uf.rvuul:llnr_v negotiation

in a Directive that accompaniced Executive Order 12866, The Directive
requires cach ageney Lo identily at least one rulemaking to be devel-
oped through negotiated rolemaking. ™ Although not always feasible
agencies should consider using “reg neg”™ more often, on :I. wider l);l.\'i.\'.
and carlier in the regulatory planning process. Typically, the short-
term costs of regulatory negotiation are fully justified by it= many
benefits. .

In sum, openness can improve the quadity and integrity of ageney

decisions ind inerease public confidence in the repulatory process.

9. Periodic Review: Programs and regulations should be
periodically reviewed for purposes of determining whether
they should be reformed, discontinued, or consolidated.

As circumstanees and technology change, vegulations can become
outmoded, duplicative, or unnecessary. As an indispensable part of
gomd regulatory management, Congress, the White House, agencies,
and states should periodically review existing regulatory programs
to determine whether they should be reformed, «li.\'(-nnli.mu-d; ar
consolidated.

Legislatures ordinarily operate under the assumption that programs
should continue unless there is an overwhelming reason to curtiul




them. By conducting periodic review, legislatures can ensure that
government resources are allocated to best addvess the needs of the
public. Periadic review should allow for povernment-wide coordination
and priority setting through reforming or eliminating regulations,
updating scientific methodologies, reorganizing an agency. or reallo-

cating responsibility among agencies.

In appropriate instances, Congrress and states fegishatures can vnsure
a stricter review process by incorporating sunsct provisions in regn-
Jutory programs, Sunset is « powerful tool for managing the profifera-
tion of government programs: Within et deadlines, the legislature is
compelled to evaluate and vote for the continuation of a program, or
it will terminate. This forces a review of priorities. Programs that are
not rational or justifiahle - perhaps because they have simply outlived
their usefulness — can more readily be eliminated or incorporated into
other programs. Routine perindic review of duplicative or overlapping
programs provides an opportunity for Congrress to consolidate them,
even if it decides the programs shonld he continued. I similar pro-
grams are reviewed at the same time, Congress can more readily
compare their effectiveness and streamline and vationalize them.

legrulatory programs would also benefit from periodic review by the
Executive Branch. Executive Order 12866 (Sec. 5(a)) requires each
federal agency to.develop a program for periodically reviewing its
existing significant regulations to determine whether they should be
moditied or eliminated to make the agency's regulatory program
more effective, less burdensome, and more consistent with the
President’s prioritics and principles set forth in the Executive Order.
However., the White House does not now have in place i formal
process for timely oversight and execution of these inportant
reviews: it should develop and implement such a process without
delay. The President also should issue a Dircctive, like the Negotiated
Rulemaking Directive, to require each agency to identify and review
at least three significant regulations.

Finally, agencies - individually or through an interagency coordinating
group - should themselves initiate periodie review of their programs
to eliminate outdated, duplicative, and irvational regulations. Where
legrslative authority is required to terminate or madify unproductive,
outdated programs, the Exceutive Branch should aggressively pursue
legislative action.

10. Federalism: Rggulatory authority should be more rationally
allocated among the federal, state, and local governments
and federal regulatory programs should avoid unfunded '
mandates. The expansion of government regulation has raised
concerns about the rational allocation of repulatory authority and
costs among federal, state, and local governments. .

Allocation of Regulatory Authority

The growth of government regulation in recent decades has taken
plice at hoth the federal and state levels, In some cases, such as
pollntion control and waste disposal; new and expanded ft‘('('l':llh
programs have supplanted =tate and local regulation. In other cases
:\'lznt(-s have added new and costly regulations of their own - lmlh. N
in areas that were traditionally matters of state policy (such as
automobile insurance) and in areas that were lr;ulitin;mllv matters
of national policy (product Ebeling). The growth of state .rvgul:lti(;n
ll;l.\" heen encouraged by Supreme Court decisions that take @ more
!('Ill(‘l)l approach toward state policies affecting and burdening
mterstate commerce.

The mix of centralized national regulation in some wreas and an aray
of state regulations in other areas has not always heen a good one h
for American consumers and businesses. ‘The (l.':l(li(i(lllill virtues

n-f federalism — decentralization and responsivencess to varying im-:nl
arcumstances — renuin important today, At the siune linu-. |l‘()\\'(‘\'(‘l'
markets, production technologry, and business organization have '
h.ucnmc increasingly national and international in scope. State regula-
tion that made sense at a time of primarily local markets can produce
hiul.ll_v costly il wasteful conflicts and duplication where national
businesses are affected. This is often the ease today. For businesses
whase products are sold nationwide and abroad, inconsistent and
duplicative state regulation increases prices and chitls productivity
witpes, ceonomice growth, and innovation, B

Maodern commercial readities demand a more cost-clfective balance
of federal and state regulation; achieving this balance is primarily the
responsibility of the federal government. In general, three f:u:hn".\'
should be considered in determining whether the federal government
should preempt and regulate a fielld itself or leave the fickd to the
states:

° 3 a . et M M N
I= the problem primarily a national one, with little variation in the
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nature of the problem amonyg states and regions?

e Will state regulation lead to needless duplication of cftort, costly
conflicts among differing state rules applicable to national markets
and national business firms, or opportunities for individual states
to pursue local policies at the expense of citizens of other states?

e Duoes the policy in question present important controversies and
uncertainties, so that state policy experimentation may produce
new information to resolve the uncertainties?

These guidelines will not vesolve every conlroversy over regalatory
jurisdietion. but they do =uggest several areas where large improve-
ments coull be made. For example, to the extent that regulation

of the labeling of fonds, beverages, and other products that are dis-
tributed nationally is appropriate, these regulations should he national
rather than locak: The costs of differing labels in different states is
very large, while the henefits are small or nonexistent.

On the other hand, many pollution problems e primarily local or
vary in severity from locality to locality: federal regulation to address
these prohlems may still be justified (where a single item of commerce
i« involved, such as automobiles, or where necessary to overcome
“NIMBY™ - Not In My Backyard - problems), but should be resorted
to with care. Transportation regulation presents states with numerous
opportunities for imposing price and service controls that are paid for
by citizens of other states, and the trend toward greater preemption
in this area is appropriate and ghould be continued.

When Congress appropriately determines to preempt state yegu-
Jation, it <hould not adopt a one-way approach that preempts only
weaker, but permits more stringent, state regulition. This approach
loses the benefits of preemption without gaining of fsetting benefits
from state experimentation,

Unfunded Mandates

The federal government also regulates state and local governments
directly in the course of administering federal expenditires and
federal programs, As the federal budget deficit has soared, Congress
has increasingly used unfunded mandates. Unfunded mandales
require state and local governments to administer or comply with
federal programs, but do nat include funding for the costs of admin-
istration vr compliance. These unfunded mandates burden state and
local governments in the same way that regulations burden husiness,

Unfunded mandates foree state and local governments to riise taxes,
cut serviees, or potentially to face bankeaptey. Likewise, regulations
require businesses Lo raise prices, climinate jobs or product lines, cut
research and development, or even go out of business entirely.

Congress has imposed numerous obligations on the states to fund
programs designed to achieve federal objectives. While this pattern
has been familiar for some time, it has become even more significant
in the 19905, Unfunded programs do not appear in the federal budget
deficit, yot they impose very real costs at the state and local levels.
These programs threaten to overwhelm state and local governments
who fear that raising taxes for businesses and consumers will stifle
ceonomice prowth and jobs and hence erode the tax base.

e The City of Columbus, Ohio has had to comply with 67 new
environmental mandates sinee 1988, Columbus is expected to
spend $1.3 billion to $1.6 billion on environmental compliance from
1991 Lo 2001, In 1991, the average Columbus household paid 3160
for environmental protection; by 2001 this cost is projected to rise
L0 $356 per houschold, or more than the per-household cost of fire

or police protection.”

The federal government should not burden state and local govern-
ments with unfunded mandates, especially where the benefits of a
program do not fully accrue at the state or local fevel. Clearty, duplica-
tive and inconsistent regulation must he prevented. Nonetheless,
programs should be sufficiently flexible to facilitate innovation at the
state and loeal lovel, Tn some instances, the federal government could
define a program’s objective (comparable to performance standards).
bt allow state and loeal governments to achicve those oiteomes

by the means they think best. When practical, ageney leaders should
gt witivers to allow state and local governments to experiment
with innovative programs that may more efficiently achicve regula:
tory goals, ‘

Fxecntive Order 12866 (See. (W) recognizes the need to reduce
unfunded mandates and to provide greater lexibility to state, local,

and tribal governments:
Whenever feasible, agencies shall seck views of appropriate State,

focal, and tribal officials before imposing regulatory requirements
thal might significantly or uniquely atfect those governmental




interests. Fach agency shall assess the effeels of federal vegrula-
tions on State, local, and tribal governments, including specitically
the availability of resources to carry out those mandates, and seck
to minimize thuse burdens that uniquely affect such governmental
entities, consistent with achieving regulatory objectives. In addi-
tion, as appropriate, agencies shall seek Lo harmonize Pederad
regulatory actions with related State, local, and tribal regulatory
and other governmental functions.

This policy is supplemented by [oxecutive Order 12875, which cadls for
reducing unfunded mandates; increasing waivers [rom federal require-
ments for state, local, and tribal governments; streamlining the
process for applying for waivers; and providing greater consaltation
with those governments on federal matters that uniquely affeet their
interests. These concepts shonld be vigorously implemented and

should be applied Lo regulated businesses as well

11.Paperwork Burdens: Paperwork burdens caused by regula-
tory programs should be expressly assessed and substantially
reduced. In our vast regulatory system, paperwork burdens impase
huge costs. Federal paperwork burdens alone have been conzervative-
ly estimated to consume over 6.4 billion person-hours per year in the
private sector - at a cost of at least $128 hillion - merely to colleet,
report, and maintain information.” This does not include the massive
person-hours federal employees spcmi on processing and evaluating
the information.® Furthermore, paperwork hurdens are a symptom

of unreasonable administrative process requirements - complex,
bureaucratic, and adversarial procedures for ohtaining permits,
reviewing compliance, and the like. These administrative processes
impose massive and unnecessary costs by cansing delay, frustrating
innovation, and impeding process and facility changes that WS,
business must make to meet world competition.

Congress recognized the need to reduce the paperwork burden by
passing the Paperwork Reduction Act of 1950, but this statute has
not been effectively implemented.

e The Paperwork Reduction Act of 1980 was designed to minimize
the federal paperwork burden for individuals, small businesses,
state and local governments, and other persons; to minimize the
cost of information collection to the federal government; and to
maximize the usefulness of the information to the federal govern-

ment. The Act established OIRA and delegated it responsibility
for coordinating government information policies, including
reviewing and controlling agency collections of information.

Despite the many benefits promized by the 1980 Act, it requires much
stronger implementation, and further initiatives to reduce paperwork
are imperative. Stringent goals for reducing paperwork requirements
are needed at all fevels of government. The anticipated paperwork
requirements of future fegislation should be thovoughly assessed prior
to enactment, and these assessments <hould be disclosed to the public.
Alternative information technologies that can reduce the paperwork
burden should be adopted.

The Administration should strengthen OIRAs paperwork control
responsibilities. Morcover, the Adiministration and Congress should
strengthen and amend the Paperwork Reduction Act. Sound legrisla-
tive proposals include a government-wide goal of at least a 5% annual
reduction in paperwork. In the absence of a legislative mandate, the
Faaecutive Branch should nonetheless commit itself to this goal and
should annually report its progress in achieving it

The new legislation should also address the problem of “third party”
disclosures of information. The Paperwork Reduction Aet was
intended to limit the ability of federal agencies to impose paperwork
requirements on the public. However, in Dole v Uniited Steclicorkers
of America, the Supreme Conrt held that the protections of the Act
do not apply where an agency requires that information be provided
to a third party (and not the government).” An agency can circumvent
OIRA's paperwork review simply by not requiving that the inferma-
tion be submitted to the federal government. In that event, OIRA
cannat review the ageney’s information reguirement and has no
anthority to stop it. To remedy this problem, Congress should lepisbi
tively overrule Dole when it amends the Paperwork Reduction Act.

Excessive paperwork burdens often are caused by unreasonable
administrative process requirements. These administrative process
costs — the inflexibility, unresponsiveness, and delay that characterize
many regulatory programs — are an increasing threat to the competi-
tiveness of US, businesses in global markets.

Many major EPA programs, for example, are based on a multi-
layered administrative process for permitting, compliance review, and
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the like. Facilities otherwise ready, willing, and able to comply with
Lhe environmental controls can be rendered nonconpetitive by the
rigidity and delay of the administrative process. Many of the indus-
trics that hold the greatest promize for jobs and ceonomic growth in
the nation’s manutacturing seetor mnst he able to respond quickly to
technological change at a pace dictated by international competition,
not the regulatory process. Among these vital industries are clectron-
ie<. advanced materials, aerospace, custom and specialty chemieals,
pharmaceuticals, and automobile manufacturing. In these highly com-
petitive industries, time is precious. They cannot witit for regulatory.
processes that take years when their products go through entive life
cveles in less time. Despite the massive costs imposed by these com-

plex administrative processes, the agrencies do not have procedures for

considering the costs and benefits of these administrative processes
themselves or their potential for being stre;unlined.

Congress and the agencies <hould eontinually examine administrative
processes. They should look heyond the direct costs of regulatory
controls and take into account the incremental costs and henefits of
each layer in the administrative process.

Mare generally, the adversarial, legalistic nature of the regulatory
system must be reassessed. All too often, conflict - not consensus and
compromixe - characterizes decision making, enforcement, and the
relationship among government, business, interest groups, and the
public. And increasingly, legislatures and agencies are criminalizing
regulatory violations that traditionally were addressed by civit and
administrative remedies. In the environmental area, for example,
errors in repurting, sampling, record kceping, and the like now are
potentially subject to eriminal sanctions. AL the same time, the grow-
ing complexity of environmental regulation inereases the likelihood
that these errors will oceur.

‘The antagonistic nature of the American repulatory systenyimposes
enormoug and unnecessary costs; these include exacerbating litigation
and other transaction costs, prolonging delay, and chilling innovation.
These costs, like paperwork and administrative process costs, ulti-
mately are borne by customers, employees and stockholders of the
regulated community. '

The government should strive to achieve absolute paperwork reduce-
tions, streamline administrative processes, and reduce the adversarial

pature of our regulatory system. Only where their benefits clearly
exceed their costs should mandatory paperwork or complex and
adversarial administrative process vequirements be impozed.

12. Regulatory Budget: A framework should be developed

to account for expenditures required by regulations and to
promote greater fiscal restraint on regulatory programs.

The costs of regulation affect us all. They are, in effect, “hidden
Laxes.” American workers see their tax burden on their Form 1040
and state tax reporting forms, but they are told nothing about their
regutatory burden. To compound the problem, the decisions to create
and impose regulations, especially at the agencey level, are remote
frorm public view. Although the public may see that increased govern-
ment spending will require that they or their children eventually pay
the price in higher taxes, they plainly do not reahze that colleetively
they also must pay for regalations - as custonmers, employees, and
stockholders.

Hepulatory programs create an illusion that business absorbs their
costs. In contrast to taxing and spending programs, regulatory
programs impose costs that do not appear in government budgret
li;.;'urvs. and therefore scem “free.” In the end, however, the public
pays the price just the sine - through higher prices, fewer products.
and diminished wages, productivity, and economic growth.

Despite the enormous cumnukative burden of regulations, there ix no
process for setting priorities and forcing trade-offs amony ditferent
programs or goals. Government spending prograns face some disci-
pline through the budgelary process because current spending limits
create an incentive to establish rational priorities and to spend money
in o more cost-effective way, However, there is no formal budgeting
process for the statatory and regulatory progriams that direet non-
fedderal resonrees to achicve public purpeses. Regulations<are created
as their need is prreeived, without budpetary constraint= or forced
trade-offs with other important regifations. Government must begone

more sensitive to the cumulative costs of regulations.

An accounting systen for regulatory costs conld meastre the cumuka
tive effeet of regulations and promote a more efficient regulatory
system. Under a regulatory budget, agencies would have a powertul
incentive to regulate in a more cost-effective manner; each agency
could be limited in the amount of regulatory costs impos=ed on the
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economy each vear. If the budget limit had been reached, an agency
wishing to add a new regulation would be required to repeal or modify
an existing regulation to offset the cost inerease from the new regula-
tion. If the agency were unable to offsct the cost of the new regulation
from other regulations for which it is responsible, the government
would have to produce an offsetting veduetion from another agency.

In light of the similarities between fiscal and vegulatory expenditures,
the fiscal budgetary process has been proposed as a model for a simi-
lar budgetary process to discipline regulatory expenditures. There
have been bipartisan efforts in the Executive Branch and Congress
tn develop an accounting framework to monitor expenditures divectly
required by regulation. This work should he encouraged.

The goal of regulitory accounting is worthwhile. Nonctheless, it
should be recognized that measuring the private expenditures
required by federal regulation raises its own set of problems, The
regulated community should not be unduly burdened with extensive
and costly record-keeping requirements to validate projected budget
estimates. It is also difficult to distinguish expenditures due to regu-
lation from those that would have occurred regardless of regulation.
And speciul challenges arise in estimating the indirect costs of regu-
lation, including lost opportunities for consumers to purchase goods
due to higher prices, less desirable products, or complete hans of
products or substances. Regulatory accounting must consider these
indirect costs, but they can only be estimated with complicated
statistical models. Moreover, combining estimates of indirect costs
with direct cost estimates could be difficuit. Yet, because bans primar-
ily cause indirect costs, méasuring only direct costs could encourage
agencies to institute bans rather than regulatory controls.

These challenges make regulatory accounting more complex than
fiscal accounting, but there are good reasons to persevere in the
development of a regulatory budget:

e Although regulatory budgets would require forecasts of private
spending on regulations, the forccasts need not be exact to
constrain spending (like spending forecasts for fiscal budgets).

¢ The measurement problem concerning the proper bascline
for direct regulatory costs diminishes if an incremental budget
approach is used.

¢ The potential for agencies to use bans to avoid regulatory budget

. the information-collection budget established by the P

should comtinue,

constraints is outweighed by their tendeney to impose
public absent o regubitory budget: vules for «
costs can be developed.

costs on the
stiating indiredct

While a regulatory budget has not yet been perfected, it holds
promise for measurving and disciplining the cumulative burden of re
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ations and alloeating resources more effectively. The st

o : arting point
ara regulatory budget is to develop an aceounting system that would

use information available from hoth the fiseal budgetary process and

aperwork

Reduction Act. The important work to develop a regulatory budget
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111. Concelusion

Government regulation can and must he improved. Although some
regulations have been beneficial, there is preat need - and much room
_ for a smarter, more cost-effective approach to regulation. To ask how
much regulation we should have or how we should best regulate in
specific situations is not to put dollars before people. To the contrary:
it is to make dollars work more effectively for people.

Jegulations exact a heavy toll on wages, productivity, ceonomic
growth, prices, and innovation. They burden federal, state, and local
governments. We do not see the factories never built, the products
never made. the services never provided, or the entreprencurial ideas
drowned in the sea of repultory process. But, in the end, all of these
costs of regubation are borne by the public - as employees, consumers,
stockholders, and taxpayers. ’

Jegulatory reform must be a national priovity. Because our nation has
fimited resources and many competing expectations, the soaring costs
of regulation make it imperative to reform regulation and to reduce its
burdens on the economy, Therg is growing consensus not onty on the
need for regulatory I'(‘f()l'l.ll, but also an how to achieve it Government
must assess the seriousness of risks proposed for regulation, compare
these risks to risks familiar to the public, disclose the costs of regula-
tion, regulate only if the benefits outweigh the costs, and select the
most cost-effective, market-driven method possible. This is smarter
regulation. And smarter regulation is better regulation, for con-
<umers, governments, and businesses alike. '

The White House, Congress, agencies, and the states must all commit
themselves to smarter regulation. The Business Roundtable recom-
mends that governments at all levels vigorously implement these
twelve tenets of rational regulation. Many promising ideas have

heen proposerd to “reinvent” regulations and the regulatory system;
President Clinton’s Executive Order on Regulatory l‘l:\hnihg and
Review takes an important first step. However, the hard work neces-
sary to achieve meaningful reform remains to be done.

Tt will take strong leadership to reform the culture of regulation that
permeates government at all levels. Government leaders must remove
incentives for regulators tu impose burdensome new regrulations and
red tape, and reward innovators who reform or climinate irrational
regulations or who obviate the need for new ones. Government
employees, like private-sector employees, must put the “customer”

first and be nore accountable for achieving results, not for developing
ar following Byzantine rules,

IT we fail to regulate smarter, and if we fail to change the culture of
regulation, then the American public - not just governments and
businesses — will suffer. Regulating smarter ix a challenge our nation
cannot afford to ignore.

41
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1. Risk-Based Priorities and Public Education:

Risk-Based Priorities

¢ The government should use comparative risk assessment to
compare the magnitude of various risks and set priorities for
achieving greater protection of human health, safety and the
environment in the most cost-effective manner.

o Using comparative risk assessment, the Executive Branch should
develop a current inventory of known risks, rank them, and peri-
adically update the inventory every two to four years in light of
new information. -

¢ [Federal and state health and satety agencies should utilize experts
to assess, compare, and rank the risks regulated by cach agency.

e Aninteragency coordinating group should be used to facilitate
communication and long-term planning among agency leaders.

e The President should issue guidance to encourage the use of risk
analysis as a tool for making pollution prevention decisions.

e In the short term, Congress and state legislatures should require
the risk-reduction agencies, such as EPA, to conduct comparative
risk assessments to sel priorities.

¢ Inthe long Lterm, as environmental, health, and safety statutes are
reauthorized, reformed, and created, Congress and state legisla-
tures should require — not inhibit - the consideration of risk, costs,

_ and benefits in designing regulatory policy.

e Iepislation for controlling risk should promote risk assessment
while providing agencies with sufficient flexibility to incorporate
state-of-the-art scientific knowledge.

e An Office of Risk Analysis should be created in EPA and other
agencies that need increased expertise in analyzing and ranking
risks. '

e A task foree composed of scientific experts from the environmen.
tal, health, and safety agencies should create a government-wide
manual on the regulation of risks. The manual would instruct
regulators on how to manage risks,

e Legislatures should set clear goals for regulatory programs, and
these goals should be understandable to the regulated community
and the public.

Public Education: Improved Risk Communication

e Agencies should improve the risk communication process, which




includes educating the public on the nature of risks potentially .
subject to regulation; the costs and benefits of regulation; available
alternatives; and uncertainty about risks, henefits, and costs,
The government should educate the public about the level of risks
proposed for regulation; risks unfamilize to the public should he
compared to familiar risks.

Environmental, health, and safely agencies shuuld ereate public
risk communication programs to inform and respond to the public
on relevant risks and the costs of managing those risks.

tisk communication should be based on a written record that is
available to the public.

Risk Assessment and Risk Management:
The risk assessment and risk management phases of the repn-
latory process should be separated as much as possible - buth by
agencies in conducting risk analyses and by legislatures in design-
ing statutes.

lick assessment methodologies and guidelines should be
improved; they should be routinely reviewed and updated to
reflect the state of the art.

Professional and policy judgments made in the risk assessment
process should be identified and disclosed to the public.

The White House should issue an Executive Order on risk
assessment and risk management policy.

Congress and the White House <hould strengthen the expertise
of the Office of Science and Technology Policy in risk analysis.
Uniform risk assessment guidelines for the agencies should be
developed by OSTI, an interagency committee, or by experts
outside of government.

Agencies should review their risk assessment goidelines il
methodologies and make improvements where appropriate.

A more complete and current government database of relevant
scientific data should he developed for use in the risk assessment
process,

The government should establish a mechanism that would allow
new scientific information to be easily and quickly incorporated
into the risk assessment process.

Procedures should be established to reevaluate visk assessments

and risk management decisions in light of scientific advances.
Agencies should favor cost-effective regulatory options in the risk
management phase.

3. Sound Science:

Agencies should use the most advanced and precise scientitic
methods when making decisions,

Agencies should regularly update theiv regalations innd programs
to incorporate advances in scientific knowledgre.

Apeneies that depend on scientific information and judpments bt
Lack scientific advisory boards, such as OSHA, <hould emulate FEA
and DA and ereate scientific advisory boards to participate
actively in their decision making,

Periodic outside review procedures should be used to holster the
scientifie eredibility of agency decision making.

To inerease the reliability and eredibility of their risk assessments
agencies should strive to make their default assumptions and
inference guidelines aceurately reflect real risks.

When regulators lack information for a value or paramcter needed
for a risk estimate, they should use uncertainty analysis tech-
nicues to identify a range of possible values and their probability
of oecurrence.

To promote public accountability, agencies shoukd explain
assumplions, inferences, and value judgments made in each rizk
assessment and should characterize their impact on the estimated
value of the risk. )

Although risk assessinents should provide a range of risk values
Lo indicate data limitations and scientific uncertainty, the “hest
estimate” of visk should be provided for policymakers and the
general publie in the risk management phase.

Benefit-Cost Analysis:

Federal and state agencies should use benelit-costanalysix to
decide ,Iwhclhvr or not to adopt a regulation and should regulate
anly where the benefits justify the costs,

Once a regulatory goal is established, agencies should nse cost-
effectiveness analysis to select the least costly option for meeting
that goal. '

Congress and state legislatures should incorporate benefit-coxt
principles in statutes and avoid an “at-any-cost™ approach to
achieving regulatory goals.

The White House and governors should hold agencies accountable
for conducting a full benefit-cost analysis of significant regulatory
actions.




s Agencies should apply benefit-cost and cost-effectiveness analysis
not only to substantive regulations, but also to administrative
process, including procedures for issuing permits and reviewing
compliance.

¢ Agencies themselves should develop and use standardized guide-
lines for analyzing the costs and henefits of their regmlations.

e Agencies that already have benefit-cost guidelines, such as EP'A,
should periodically review and improve their guidelines in cooper-
ation with other agencies and the White House or the governor.

e When agencies estimate costs, they should attempt to estimate
the full costs of regulations, not just compliance costs.

e Agencies also should consider the potential benefits of the activity
or substance to be regulated.

o If zome costs or benefits are nonquantifiable, they should at least
be identified by the regulator.

5. Market incentives and Performance Standards:

e Both statutes and regulations should favor market mechanisms
over command-and-control regulation.

e Performance standards should be favored over design standards
in federal and state regulations. '

6. Productivity, Wages, and Economic Growth:

o Agencies should directly consider the impact of regulatory options
on productivity, wages, economic growth, innovation, johs, and the
international competitiveness of Ameriean businesses.

e The Legislative and the Executive Branches at the federal and
state levels should promote the improvement of state-of-the-art
analytical tools to assess the industry-wide and economy-wide
impact of regulations.

7. Coordination Among and Within Agencies:

e To address problems concerning multiple agencies, a strong
interagency committee should engage in strategic planning and
develop a coordinated response before regulations are proposed.

e Each agency should coordinate individual programs that address
different aspect of the same problem.

o Cross-cutting, cost-effective regulatory approaches, such as
multi-media environmental regulations, should he favored over
piecemeal approaches.

8. Openness:

Removing Secrecy

o ‘he v : W DITOCOSS ©
"lh(. regulatory process should be open to maximum public
involvement at all stages.

Py » . 1 . gl 3 M
OIRA should disclose written communications from those outside
of government before a rule is published.
I'he White House should require agencies to publish their
Regulatory Plans when they are submitted to OIRA for review

'Y s . ' oans e H .
Regulatory analysis documents that detail the costs and benefits
of regulations shoukd be available to Congress and the public, even
if they include information or considerations that the agency may
not actually use to create a rule.
The '|n.|l)h( should have nccess to the identities and positions of
participants in the regulatory process.
Regulatory Negotiation

L

Agrencies should make better use of negotiated rulemaking.

9. Periodic Review:
- N OTTAINY ¢ . H iochi

& Programs and regulations should be periodically reviewed for
purposes of determining whether they should be reformed
discontinued, or consolidated.

o - ) . L .
The President should issue a Directive requiring each agency to

identify and review at least three significant regulations
lh.u YVhlLe House should establish a formal process for reviewing
existing regulations and programs.

Py ariels B M
Legislatures should incorporate sunset provisions into regulatory

NE . . e o <t re . H
1 H).[_,'I.llll.\ to ensure a stricter review process, compelled by termi-
nation of the program absent a vote for continnation.

10.Federalism:

¢ When ereating regulatory programs in a field implicating both

federal and state intevests, Congress should carefully consider
whether to preempt and regulate the field itself or leave i~(

to the states; the goal should be to achieve a more cost-(.'l'fccti\'e
balance of state and federal regulation.

The federal government should refrain from burdening state and
local governments with unfunded mandates - programs without

funding ~ especially where the benefits do not accrue at the state
or local level.

Y rear b Beoe = 1 i
Whep practical, agencies should grant waivers to allow state and




local governments to experiment with innovative programs that
may more efficiently achieve regulatory poals.

11.Paperwork Burdens:

¢ Paperwork burdens imposed by all regulatory programs should
he assessed and reduced.

e Administrative process costs - the inflexibility, unresponsiveness,
and delay that characterize many regulatory programs — should
be assessed and reduced. '

® The adversarial, legalistic nature of the regulatory process should
be reduced where possible.

The Paperwork Reduction Act should be strengthened; clear
and stringent goals for reducing paperwork burdens should he
established by Congress and the White House.

When it amends the Paperwork Reduction Act, Congress should
legislatively overrule Dole v United Steclicorkers of America o
address the problem of “third party” disclesures ol information.

The anticipated paperwork requirements of future legislation
should be thoroughly assessced prior to enactment, and these
assessments should be disclosed to the public.

Alternative information technologies should be employed to
reduce the paperwork burden. i

12.Regulatory Budget:
* A framework should be developed to account for expenditures
required by regulations and to promote greater fiscal restraint
on regulatory programs, i

*  Congress should impose a cap on the costs imposed on the econ-
omy by regulations cach year If the regulitory budget limit is
reached, the government should be required to repeal or modify
existing regulations to offset the cost inerease from any new
regulation.




Iriterviews with Bill Drayton  (1980)
'j o Makmg Innovatlon a Part of Regulatlon

Few agcncxes havc had such a heavy xmpact on lhc Amcncan
economy as the Environmentat Protection Agency. But, as
_ much of a burden as it has imposed in the past, there could be far. -
more: in the future.-Poll after. poll shows- that ‘the . American-
people :support- environmental regulation and, mdced think' .
more should be done: Some students now belisve we' may be
reaching the limits-of what we can afford to spend on environ-.
mental controls. Will this mean we have to. stop improving our-
environment? EPA is‘being pushed up against the wall.
Recognizing itself as the leading regulatory agency, EPA
under Administrator Doug Costle has determined to take the
lead in regulatory reform. Responsible for leading these efforts
within the agency is Bill Drayton, the Assistant Administrator
for Planni anagement. His views of regulation, the type
of reforms necessary and the contributions that must be made by
the regulatory agencies and the private sector are important
guideposts for the future. Dravton summarizes his views on
regulation in this interview with REGULATORY EYE.

.

Away From The Old Style. The compounding growth of the
economy and, consequently, of pollution, will press ever harder
against the worid’s unchanging quantity of air, land and
water—forcing society to pay more and more just to maintain
current levels of environmental quality. In the 1970's we had
easy targets because for relatively litde money we could remove
large amounts of pollution. In the future, though, the costs per
pound of pollution removed are sure to rise. And we will be
asking ever-larger numbers of smaller and smaller firms to cut
their pollution. Society may eventually decide the price is too
high.

Increasmg the rate of innovation in environmental control
technology and technigues, thereby getting more environmental
relief for less cost. is the only wayv we can avotid this dead end.
:his cost trap. We will need positive incentives to encourage
'nnovation. We need to turn on the technical skill and creauvity
of thousands cf plant engineers and private sector managers. 10
do this we need public creanviry as well. MaKingTmmovatror a
part of the process is essential 1o the long-term health of the
environmental movemept.

We must change the wav we regulate. We must avoid the
dead-weight loss caused by the fact that rules, unavoidably, are
rigid over-generalizations that often force suboptimal solutions
in particular cases. The traditional '*‘command and control’" of
an all-powerful regulator issuing such reguliations and forcing
their acceptance according to the book must give away.

We need to stimulate among Federal government regulators,
officials at the local level and industry, a willingness to innovate
with new technologies and more productive control
mechanisms. In essence, we have to unleash both our and the
States' staffs and industry from the over-rigid constraints of
command and control, to encourage them to use their imagina-
11on in developing better and cheaper ways to meet our environ-
mental goals.

Eighty-five percent of the environmental rcgulalors in this
country are at the State and local level. So is virtually ail our
industry. We have to find incentives that will allow people
outside Washington to deveiop better wavs of getung the 1ob
<one. No central organizauon can ever know as much or do as
good a job as the people on the spot. We need to develop a
:_vslcm that provides the pnionties and an accountability svstem

e am  ewesvansc PP

from Washmglou and cncourages innovation and reform initia
uvc at the local level.” |

Finally, we must develop. an alhancc among industry an
government based on a mutual desire to: press for needed er.
vironmental improvements at the least possible cost. Withou
the willingness to work together, specific facts only known :
" the local level will not contribute adequatcly tothe anammcm ¢
our national policies and goals

**Controlled trading™ is the chxef concept we are using :

"EPA'to provide incentives for innovation in controlling poll:

tion. Under this concept industry is fres within a geographic are
1o choose the most cost-effective methods for reducing pollt
tion, so long as certain minimum reductions are attained. EP.
will set the rules and police adherence to national policies. Th:
way, a new source of pollution may be allowed if anothe
existing source in the area reduces its pollution to more tha:
“‘offset’” the amount emanating from the new source. Fc
example, Oklahoma City was able to get several local oil con.
panies to make room for a new $400 million GM assembly pla-
by reducing the amount of hydrocarbons they were releasing :
the air by an amount greater than the hydrocarbons expected t
be emitted from the new GM plant.

We now permit companies to reduce their emissions ar.
*‘bank’’ the emissions reductions for sale or trade at a later tim
to companies moving into the area. We are exploring the poss!
bility of establishing marketable  permits to release poliutan:
which would allow us to control the total level of pollution in a-
area. Under the marketable permit system, companies coul.
determine the best possible location at a new plant, given th
costs of the permits required to release pollutants.

Part of this controlled trading concept wiil involve the d¢
velopment of brokers to facilitate the transfers of offsets c
pollution permits. In Oklahoma City it was the Chamber ¢
Commerce rhat performed this function. In other areas, Stat
and local governments are picking up this responsibility.

Another use of the controlled trading concept 1s in the bubbi
approach to poilution emanating from a single plant. Often the::
are mulaple sources of pollution within the plant and some a:
more costly to control than others.

DuPont has estimated that it could reduce by 89 percent th
total potiution of hydrocarpons from one of its plants for &
million. If it had to meet existing standards, it would have :
spend $20 million to get 84 percent control. (EPA hasn't r.
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' viewed this proposal yet, but we have a great deal of respect for
DuPont's technical competency).

Controlled trading alternatives allow business and local au-
thorities to reduce pollution at far lower costs than before. Even
more important, it encourages innovation.

Other Reforms. We are exploring more than 40 other reg-
ulatory reforms at EPA. Let me quickly list a few examples.

Enforcement against the handful of hardcore scofflaws has
been notoriously difficult. Our new economics-based delayed
compliance penaities will charge noncompliers what they save
by not complying.

We have not overiooked the problems of red tape in EPA
programs. We are exploring ways to consolidate the many
permits that would be required in the construction of any large
industrial facility. We have cut by more than a year the time
required to process rural water and sewer grant and loan applica-
tions.

A simple further example: We have begun to use Federal
procurement to encourage environmentally superior products.
We have already done so for relatively quiet trucks, air com-
pressors and lawn mowers.

Finally, we are carefully exploring how we can improve the
development and review of regulauons. We are working to
improve our strategic planning and priority setting mechanisms
for future regulatory developments. We are actively coordinat-
ing our chemical regulations through the Interagency Regulat-
ory Liaison Group, and through the Regulatory Council. We are
looking at the cumulative impact of our air and water regulations
on six major industries. We have initiated a major effort to
improve the estimating of benefits to be achieved by new regula-
tions. We have also tried to return to the use of English in our
regulations. ,

I do not believe we can reform our regulatory process over-
night. Important reforms take years to develop, refine, and
implement. Putting the necessary analytical and management
capabilities in place and developing broad public understanding
and cooperation also takes time. But it cannot take too much
time. Every year we are losing ground as the volume of pollution
increases and our unchanging amount of environment mus!t
absorb more and more compounds. We must innovate in how
we regulate in order to induce those we regulate to find new,
more efficient ways of controlling pollution. C
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occur in tanks, containers, drip pads or builders meet-
ing industry standards, not RCRA standards; and spill
response is ired, according to Tom Ovenden, pro-
ject director for NEDA-RCRA.

In addition, those recycling wastes that were pro-
duced on-site would have to notify the regulatory
agency and adequate records would be maintained to
verify compliance with terms of the exemption and
egsuring not too mnch waste is accumulated.

This approach would help build trust between the
agency and industry by allowing the industry to oper-
ate under a reduced regulatory burden, and allow

(No. 243)

regulatory agencies to check on the industry through -

inspecting the facilities and examining records, Oven-
" den explained. -
Johnr Wittenborn, an attorney representing the steel
industry for Collier, Shannon, Rill and Scott, said he.is
encouraged. on the progress EPA is making, but is

concerned that EPA may subject off-site recycling

activities.to more stringent controls than needed sim-
ply because of the location of the recycling activities.

The steel industry recycles both on-site and off-site.
It is difficuit to “see a significant difference in the
way recycling activities are regulated just because of
venue,” Wittenborn told BNA. '

If EPA is concermed with additional risks in the
transportation or commingling of the materiais to be
recycled off-site, then those risks should be addressed
in the conditions that industry must meet to be exempt
from RCRA Subtitle C, he explained.

The EPA official told BNA the agency also will try to
do a better job distingnishing between commodity-like
wastes and materials that are inherently waste-like in
decidimg how they should be regulated.

In addition, the agency still is considering a version
of the controversial toxics-along-for-ride-tests, which
wonld require industry to test their wastes and recy-
cled. products for toxicity characteristies to ensure
there is no sham recycling.

EPA Assistant Administrator Elliott Laws was
briefed by OSW staff in November about the task
force recommendations and gave the approval to pro-
‘ceed with the modified approach. The letter outlining
the strategy could be released as early as the week of
Dec. 26. The actual strategy may not be reieased until
January or later, according to an EPA official C

— By Amy Porter

Government Operations

CLINTON MOBILIZES TEAM TO IMPROVE
FEDERAL REGULATORY PROCESS IN 1935

President Clinton has asked a White House team of

regulatory advisers to propose ideas early next year
to improve the federal regulatory process in a way
that builds on “the principles and the philosophy” he
described in his September 1993 executive order om
regulatory policy, Sally Katzen, administrator of the
Office of Information and Regulatory Affairs at the
Office of Management and Budget, told BNA Dec. 20.

Any and all ideas that would promote ““good govern-
rnent” are on the table, Katzen said, including actions
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Clinton can take under his own authority, as well as
those that would require congressional action.

The president mobilized a team of White House
advisers in Novernber after he received a report from
Katzen describing the made in the year sincs
Clinton issued his executive order, EO 12866. The
report, which Katzen sent to the president in Novem-
ber and OMB released to BNA on Dec. 20, states: “We
continue to be pleased with the progress that has been
made in achieving the objectives of the executive
order, but at the same time, we are acutely conscious
of the work that remains to be done to realize the full
benefits that we had hoped to achieve.” - -

The president’s 1993 order described his regniatory

i y, including the need to weigh costs and
benefits of federal rules and information about risk. It
described a regulatory review process designed to be
more open and accessible to public scrutiny,.and a

gystem intended to reduce the npumber of regulations
reviewed by the White House by targeting those

deemed “significant” because of their estimated im-
pact on the economy, or the nove} issues they present.

N White House Focus Sharpened In September

Clinton’s recent instructions to his regulatory advis~
ers were the result of discnssions within the White
House that had been taking place since Labor Day,
which was the one-year anniversary of the president’s
regulatory order, Katzen said. In taking stock of the
regulatory review process after 12 months under EO
12866, “I had a clear sense of where we were and
where we wanted to go,” she said

According to Katzen, the president’s focus on regu-
latory policy was sharpened long before the Nov. 8
elections that brought a Republican majority to the
House and Senate. Nevertheless, Clinton’s public state-
ments about relieving the public of the intrusive bur-
den of the federal government, incloding the
regulatory process, sharpened after the elections. The
White House is keen}y aware that it faces a popular
“regulatory relief” movement in Congress led by Re-
publicans, but joined by many Democrats, that could
— in its most extreme versions — shut federal regula-
tory agencies down through broad reform-legislation,
the appropriations process, or possibly through an
amendment to the Constitution.

Bouse and Senate lawmakers this month asked the
president to impose a moratorium on federal regula.
tions, much like the flexible freeze on rulemaking
imposed by President Bush. Clinton, throngh Katzen,
refused the invitation Dec. 14, calling it “blunderbuss”
(239 DER A-13, 12/15/94). ’

Asked if the White House regulatory improvement
team is considering ideas included in regnlatory “re-

form” legislation and amendments proposed this year -

as additions to almost every bill that looked to be
heading to the floor of the House or Senate, Katzen
responded, “This is a focused effort on specific im-
provement to the regulatory system. We are looking
at cross-cutting issues and are gathering information
from all sources. ... A lot of ideas were floated [in
Congress}, some of which would be properly conceived
as enhancements to ‘good government.”
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Clinton1 Asks For New Apperoaches To Regulation

The president has asked his regulatory advisers to
provide him “some very real options” for “alterna-
tive, innovative approaches to regulation that can
achieve the objective in 2 more cost-effective fash-
ion,” Katzen said. In asking for “real options,” the
president wants ideas that are “achievabie, realistic,
important improvements to the system,” she added.

Katzen said she expected the options to build on the
contents of the president’s 1993 executive order, rath-
er than seek to drastically change its focus..

Clinton wants the by “early spring” 1995,
Katzen told BNA. Vice President Al Gore, who heads
the president’s Regulatory Working Group, which was
established under EO 12866.-and his staff are coordi-
nating the reguiatory improvement project at the
White House. Katzen, as cheir of the Regulatory
Working Group and administrator of the White House
office in charge of reviewing significant federal regu-
lations, is playing a key role in providing information
and ideas.

Looking At Industry Sectors

The advisers are organizing their work under two
tracks: .

» First, examining general cross-cutting issues that
relate to the regulatory process generally (which Kat-
zen heads); and

* Second, a look at the needs of specific sectors of
the economy. stch as transportation, and food safety,
Katzen told BNA.
. She declined to list all the industry sectors currently

identified by the group, or the members of the regula-
tory team in charge of looking at those sectors. Those
involved are all from the White House and OMB, she
said.

Clinton's Regulatory Working Group includes repre-
sentatives from QMB, the Council of Economic Advis-
ers. the National Economic Council, the Domestic
Policy Council, the National Security Council, the
Office of Science and Technology Policy, the office of
White House Counsel. the office of environmental
policy, and the office of intergovernmental atfairs.
The working group also includes representatives from
at least 20 federal departments and agencies.

The Regulatory Working Group has had for almost
a vear four subgroups assigned to examine specific
. issues within the regulatory arena, two of which —
risk analysis and cost-benefit analysis — are hot-
button issues among Republicans on Capitol Hill. The
otber two teams are studying federal information
dissemination, and “streamlining government.”

Clinton Seeks To Reduce ‘Interference’

“The president asked the vice president to spear-
head the effort and to pull together all the regulatory
advisers and establish 2 process of looking at alterna-
tive, innovative approaches to regulation that can
achieve the objective in a more cost-effective fash-
ion.” Katzen said. '

At a Dec. 19 White House event to focus on proposed
.spending cuts to pay for middle-class tax breaks,
Clinton — joined by Gore — said the administration
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was beginning a second phase of reinventing govern-

. ment that included the regulatory process.

“I have called on the vice president to review every
single government and department for fur-
ther possible reductions,” Clinton said. “He’s also go-
Ing to review the federal regulatory process, and we
have spent a good deal 0f time on that already, so that
we can get better resuits for the public with less
interference in their lives.”

Gore echoed the president’s comments, noting that
phase two of his reinventing government efforts would

target decisions about what the government “should

stop doing.” )

“We will stop producing red tape and start paying
more attention to resuits than we do to processes,”
Gore said. “And, as you have asked, Mr. President,
we're going to also see about reinventing the govern-
ment’s approach to regulatory issues and to regula-
tory process. That's well under way also.”

Katzen Concedes Limitations Of Regulators

. The 43-page one-year status report on the imple
mentation of EO 12866 sent by Katzen to the president
in November praises the overall snccesses, but notes
the difficulty in measnring the success of the presi.
dent’s instructions to agencies in terms of his reguia-
tory philosophy and principles.

These are identified io the report as “development

of alternatives, setting regulatory priorities, obtaining

the best reasonably avatlable information, assessing
bemefits and costs, considering federal, state, local,

and tribal needs, [and] coordinating with other
agencies.” _ ;

Katzen told Clinton and other White House officials
who received copies of the report that “the principles
of the order are not a simple check list of tasks.
Instead, thev are a complex and interactive body of
standards that require reasomed judgment, difficult
decisions. and balances of competing priorities.”

For many reasons, Katzen reported that she could
not tell Clinton that “the philosophy and principles
espoused in the order either have or have not always
been met by the agencies in their regulatory pro-
grams,” but she said the results indicate that agencies
are “applying the principles in many and diverse
rulemakings.”

The president’s regulatory principles, which Katzen
said “appear simple and straightforward.” are some-
times difficult for federal regulators to apply.

“Agencies are often faced with imperfect informa-
tion and limited personnei and financ:al resources to
devote to analysis,” che wrote. “And they ultimately
face what must be acknowledged as a daunting task:
In a society composed of complex and changing webs
of institutional and individual behavior, they must
predict the future, attempting to control behavior
harmful to the common good, without impeding or
unwittingly restraining acceptable and beneficial
activities.”

Katzen took aim at Congress for increasing the
amount of regulation and for making the task of
regulating the public more difficult. In doing so, she
suggested that the administration believes the situa-
tion may be worse in the GOP-controlled 104th

Congress.
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“Agencies today face unusual pressures to regu-
late,” she wrote. “With budgetary constraints so tight,
and with the difficulty of enacting new legislation in
the highly partisan atmosphere that characterized the
last Congress, the only means left for the agencies to
implement their initiatives is through regulation. This

puts inordinate pressure on any attempt to hold steady -

or reduce the amount of regulation in which they are
engag ” .

Katzen Says White House Reviews Fewer Rules

Because Clinton’s executive order was designed, in

part, to reduce the number of proposed and final rules
that must undergo centralized review within the White
House, Katzen's report includes a ope-year statistical
update.
_Six months after the president issues his order,
Katzen's office reviewed 755 rules, and the total for
one year was 1,143 reviews. Katzen said the figure
was half the average reviews per year for the pre-
vious decade, which was more than 2,200 reviews.

Between Jan. 1, 1994, and Sept. 30, 1994, OIRA
reviewed 661 rules. At that rate, Katzen predicted that
1994 would close with a record of fewer than $00 rules
reviewed by her office, which she said would be 2 60
percent reduction from the annual average for the
previous decade under Republican administrations.

*“Thus, the number of rules OIRA reviews has been
reduced substantially,” she concluded.

Of the rules reviewed by OIRA, Katzen's office
returned 58 percent to the agencies without changes,
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and sent back 35 percent with changes. The remaining
7 percent were withdrawn by the agencies, or were
cleared o an expedited basis for other reasons, Kat-
zen safd

Just looking at figures from April 1, 1994, and Sept.
30, 1994, — the second six-month period of the order
— Katzen said six agencies accounted for 76 percent
of OIRA's reviews: Health and Homan Services (82),
Department of Agriculture (65), Euvirommental Pro-
tection Agency (47), Education (35), Housing and Ur-
ban Development (34), and Transportation (31).

Of the 388 rules reviewed by OIRA during the
second six months since issuance of EO 12866, 66, or
17 percent, were “ecomomically significant,” while
322, or 83 percent, were deemed significant for other
reasons and were therefore subjected to review.

EPA and USDA were responsible for the majority

'of economically significant rules in the second six-

month period of the order, similar to the statistics in
the first six months of EO 12866.

Text of Katzen’s one-year report appears in Section

MO
CORRECTION

A report on block graats to address employment
and training and welfare programs, lo 240 DER A-10,

12/16/94, should bave stated that Sen. Nancy Kasse- -

baum (R-Kan) does not have a formal position on
giving states block grants for job training programs.
The senator opposes block grants for welfare
programs.O - :

End of Section
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