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December 19, 1994 

MEMORANDUM FOR THE REGULATORY POLICY ADVISORS TO THE PRESIDENT 

SUBJECT: ATTACHED MATERIALS TO ASSIST IN PLANNING FOR THE 
REGULATORY REVIEW SESSIONS 

To assist you in preparing for the twice-weekly sessions with the Vice President on 
regulatory issues, my NPR staff has assembled this notebook of materials. 

• A set of guiding principles that I believe sets an appropriate framework for the effort. 

• A memorandum to stimulate your thinking as you seek bold new ideas. 

• A worksheet (with accompanying explanation) that sets out various alternative regulatory 
approaches (ranging from most to least intrusive). The purpose of the worksheet is to 
allow you to compare the regulatory programs under your purview according to the 
spectrum of alternative approaches. 

• A brief description of an exciting new NPR initiative (REGnet) which is designed to 
build a comprehensive and user-friendly on-line regulatory information system. 

• The indices and tables of contents for Regulation magazine, from 1977 to 1994. 

It is my hope and expectation that as the meetings are scheduled, we will be able to 
provide you with helpful, relevant ideas in your respective areas. 
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/S. 
O F F I C E OF T H E V I C E P R E S I D E N 

W A S H I N G T O N 

November 17, 1994 

MEMORANDUM PGR THE REGULATORY POLICY ADVISORS TO TEffi PRESIDENT 

FRÔ : THE VICE PRESIDENT 

SUBJECT: REGULATORY REFORM 

In t:he iront^s since tihe President charged us vith 
inplementing his Executive Order on regulatory planning and 
review, we have made great progress in bringing a new sense of 
accountability and order to tJiie regulatory review process. I t i s 
now time to take tihe next steps and develop for the President 
options for. furtiher reforms in the regulatory area. 

Set fortih below i s a process by vMch I suggest we undertake 
to develop tihese various options. The process w i l l focus on a 
series of "regulatory policy reviews" i n which we can explore 
innovative approaches to achieve regulatory objectives i h cost-
effective and reasonable manners. These reviews w i l l examine --
wit±i. the help of innovative and interesting thinkers and experts 
— -a variety of sectoral and cross-cutting issues so to enable us 
to make well-considered recotrmendations to the President early 
next year. 

In addition, there are several issues closely related to the 
reaulatory issues noted below which, as you know, have already 
been the object of excellent work by several White House offices. 
I refer to r i s k , takings and unfunded mandates. These issues 
should be considered i n a coordinated, but expedited, manner by 
the same group that w i l l look at the broader regulatory agenda. 
To that end, I propose that the Regulatory Policy Advisors also 
coordinate (through an inter-office process) the development of 
options to address these issues. Specifically, I propose that, 
nvpr r.he next three weeks, the DPC and CEP lead a review of the 
takings issue, OIRA and OSTP take the lead on risk, and the DPC 
coordinate the development of a proposed response to the unfunded 
mandates issue. Ideally, these offices would prepare 
reconmendations to be considered by the Regulatory Advisors on or 
before December 12, 1994. We would then forwarti a decision 
memorandum to the President. 

PRINTED ON RECYCLED PAPER 



For the remaining regulatory-related issues, I suggest the 
following schedule: 

NovFmher - December 1994 
t 

During tJiis period, we will discuss with affected agency 
heads and each other the format and process for regulatory policy 
reviews. We will also-finalize a schedule, for. t±ye policy review- . 
sessions. 

nprpmhf̂ r 1994 - FebrnaTy 199^ 

During tJiis period, we will conduct t±e review sessions. 
Each review session will be organized by t±fi relevant White House 
office. I w i l l co-chair tihe'sessions with tihe head of the office 
that organizes the session. My office will coordinate t±e overall 
schedule of t:he sessions, and provide additional assistance as 
necessary. 

Subject to our further discussion, suggested topics and 
leaders for the review sessions would include: 

• Genei:al regulatory and cross-cutting regulatory issues -r OIRA 
• Environment, energy and otJier natural resources -- OEP 
• Financial institutions — NEC and CEA 
• Small business regulation — CEA 
• Information technology -- OSTP 
• Customer service in the regulatory environment -- OVP. 
• Food and drug -- DPC 
• Health industry regulation -- DPC 
• Transportation -- NEC 
• Equal opportunity -- White House Counsel 
• Workplace safety and labor issues -- DPC 
• Agriculture -- NEC 

Fphni?^rv - March 1995 

At the end of the review process, the Regulatory Advisors 
w i l l hold a series of meetings to determine (after appropriate 
consultation with affected agency heads) which of the options 
developed during the f i r s t phase should be presented to the 
President. The proposals chosen w i l l then be drafted by the 
relevant policy office. These drafts w i l l form the basis of the 
options memorandum to the President. 

M;qrrh 1995 

Present options memorandum to the President. 



Plecise review tJiese proposed assignments (which I agsnmp we 
will need to modify) and schedule and be prepared to discuss i t at 
a neeting on' t±e Regulatory Policy Advisors, vAiich we will convene 
shortly. 

Please feel free to contact Jack Quinn i f you have any 
questions regarding tAe process outlined above or the meeting 
Itself. 

i / . 

Distribution: The Director of t±e Office of Management- and Budget̂ '"*' 
The Chair of the Council of Econcnu.c Advisors i/^'Y 
The Assistiant. to the President for Science and (npi 

Technology 
vThe Assistant to the President and Chief of Staff Jkt^fi 

to tihe Vice. President 
The Assistant to t±e President and Counsel A 4 Mi'ktf*. 
The Assistant to the President for Domestic Policy Cfcn)// 
The Assistant to the President for 

Intergovernmental Affairs MinJ^ //Jt 
The Assistiant to tJie President for" Economic Policy Mrl̂  
The Assistant to tJie President for National .7̂110 L * . ^ 

Security . 
The Assistant to tJie President and StaffJii^ A^</r4* 

Secretary 
The Deputy Assistant to the President and Director 

of the Office of Environmental Policy KA://* Aitornrj 
The Administirator of tJie Office of Information and 

Regulatory Affairs SJ/yl^A.-^th 
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O F F I C E O F T H E V I C E P R E S I D E N T 

W A S H I N G T O N 

January 4, 1995 

MEMORANDUM FOR THE REGULATORY POLICY ADVISORS TO THE PRESIDENT 

DIRECTOR OF THE OFFICE OF MANAGEMENT AND BUDGET 
CHAIR OF THE COUNCIL OF ECONOMIC ADVISORS 
ASSISTANT TO THE PRESIDENT FOR SCIENCE AND TECHNOLOGY 
ASSISTANT TO THE PRESIDENT AND CHIEF OF STAFF TO THE VICE PRESIDENT 
ASSISTANT TO THE PRESIDENT AND COUNSEL 
ASSISTANT TO THE PRESIDENT FOR DOMESTIC POLICY 
ASSISTANT TO THE PRESIDENT FOR INTERGOVERNMENTAL AFFAIRS 
ASSISTANT TO THE PRESIDENT FOR ECONOMIC POLICY 
ASSISTANT TO THE PRESIDENT FOR NATIONAL SECURITY 
ASSISTANT TO THE PRESIDENT AND STAFF SECRETARY 
DEPUTY ASSISTANT TO THE PRESIDENT AND DIRECTOR OF THE OFFICE OF 

ENVIRONMENTAL POLICY 
ADMINISTRATOR OF THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS 

FROM: ELAINE KAMARCK 

SUBJECT: REGULATORY REFORM 

The Vice President will hold the next regulatory review session on Thursday, January 5 
in the Ceremonial Office from 4 pm - 6 pm. 

At the January 5th meeting we will address the remaining cross-cutting issues and the 
takings strategy. As time allows, we will take up the issues of customer service and the use of 
information technology in the regulatory arena. 

A tentative schedule for the rest of the meetings was distributed with the last meeting 
announcement — however, due to the complexity of these issues and the large number of 
individuals and offices involved, this schedule will need to be modified. 

It is important that we address important aspects of regulation which might not have been 
indicated on our earlier listings (ADA, for example). I need your help in ensuring that we're as 
comprehensive as possible, and that we all know who the lead will be on each subtopic. So, 
looking at the old schedule, please identify more specifically what subtopics you think fall under 



the sector headings, as well as who you think should be taking the lead. Please send your 
suggestions to Jean Logan at NPR. Her fax number is 632-0390. 

In seeking bold ideas, we need to speak to experts outside of the federal govemment. As 
you know, the Vice President has spoken publicly on several occasions about revamping the 
regulatory process. In preparing for these meetings, you should feel fî ee to contact people 
outside this process to seek advice and input. However, the discussions v̂ th the Vice President 
and the ideas presented to him should remain in confidence. 
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PROPOSED MEETING SCHEDULE 
1/5/95 (version 2) 

* December 21 (Wed.) 

[1.] January 3 (Tues.) 

2. January 5 (Thurs.) 

[3 ] January 10 (Tues.) 

4. January 12 (Thurs.) 

5. January 17 (Tues.) 

6. January 19 (Thurs.) 

7. January 24 (Tues.) 

[8.] January 26 (Thurs.) 

9. January 31 (Tues.) 

10. February 2 (Thurs.) 

11. February 7 (Tues.) 

12. February 9 (Thurs.) 

13. February 14 (Tues.) 

[14.] February 16 (Thurs.) 

15. February 21 (Tues.) 

[16.] February 23 (Thurs.) 

[17 ] February 28 (Tues.) 

18. March 1 (Wed.) 

Cross-cutting issues & general approaches 

No meeting 

Takings, remaining cross-cutting issues, and, 
as time allows, customer service & use of 
information technology in regulation 

No meeting 

Customer service & use of info, tech. in regulation 

Financial institutions 

Environment, energy, and other natural resources 

Small business 

TBA 

Food and drugs, and consumer product safety 

Health industry regulation 

Workplace safety, education, and labor issues 

Equal employment opportunity 

Regulation of science, technology, and info. tech. 

TBA 

Customer and info.tech. issues summary 

TBA 

TBA 

Reprise 

OIRA 

[ ] 

OIRA; 
OVP 

[ ] 

OVP 

NEC & CEA 

OEP 

OIRA 

[ ] 

DPC/CEA (?) 

DPC 

DPC 

WH Counsel 

OSTP 

[ ] 

OVP 

[ ] 

[ ] 

[ ] 
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GUIDING PRINCIPLES 

WE WILL MOVE FROM GOOD INTENTIONS, TO GOOD REGULATIONS, 
by encouraging participation, by simplifying the process and the resulting regulations, and by 
adopting a new strategy to ensure that national interests are protected. 

We will: 

1. adopt a customer service orientation 

2. seek input and involvement from all interested parties 

3. fairly balance competing interests 

4. consider whether direct federal involvement is necessary 

5. use irmovative approaches such as market mechanisms 

6. use consensual decision making where possible 

7. write regulations that are simple, clear and understandable 

8. coordinate to avoid duplication and inconsistency 

9. interpret and enforce regulations in a reasonable way 

10. measure results to check our effectiveness 

And we will take advantage of information technology everywhere we can to meet these goals. 
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Guidance for Regulatory Policy Reviews 

The Focus of the Policy Reviews. The Regulatory Policy Reviews vv îll focus on 
alternative forms of regulation and alternatives to regulation. We are not tr}dng 
to change the goals of regulation, such as increased worker safety, improved 
markets, or environmental restoration. 

As guiding principles, we should consider (1) how our present goals can be 
furthered, using (2) regulatory or other actions that are less intrusive in the day-
to-day activities of the public and private sectors. We should also (3) bring a 
customer service perspective* to regulatory acti\'ities. 

Background and Scope of the Reviews. The term "regulation" covers a broad 
range of govemmental activity, from the regulatory sbructure that evolved to 
create and protect the American aviation industry to the Consumer Product 
Safety Commission's mandate to put the striker surface on the back of 
matchbooks. Most laws are implemented through regulation, and most of these 
are not solely the province of the independent regulatory agencies, such as FTC, 
CFTC, SEC, FCC, etc. In fact, the term "regulation" is no more descriptive than 
the term "program" today. 

Regulations are only one way government attempts to change behavior ~ largely 
the behavior of organizations, especially businesses; individual behavior is more 
often channeled by civil and criminal law. Violators of regulations may incur 
civil penalties, however, just like defendants in ci\'il law suits. Regulations may 
be used to mandate desii'ed behavior based upon a variety of rationales, 
including (1) science, as in EPA's Clean Air Act Amendments; (2) good practice, 
as in OSHA's mles to minimize workplace accidents; (3) perceix ed market 
imperfections (the need for a "level playing field," hence the SEC's disclosure 
requirements for corporations). 

Much regulation, however, is aimed not at business, but at state and local 
governments and third party service providers as part of creating systems 
tiirough which all parties will act in concert to achieve mutual goals, often in the 
social ser\'ices arena. While these regulations do impose costs on the 
intermediary parties, they are not the primary subject of the Regulatory Policy 
Reviews. The Reviews will be focused on regulations as they affect industry and 
commerce in America. Regulation that affects the private sector is often thought 
of as economic regulation on the one hand, and health and safety regulation on 
the other. The Policy Review will consider both economic and health and safety 
regulation. 

* A customer perspective will require us to look at how we might increase the 
involvement of industries and individual plants with the Federal government, in 
both the de\'elopment and enforcement of regulations. We must also look at how 
government and industry can create partnerships that lead to safer workplaces, a 
cleaner em-ironment, etc. See "Customer Service in Regulation," below. 
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Outside the Box but On the Table. Bold new ideas on how better to achieve our 
goals are welcome from any source. As we look for alternatives to existing 
regulatory structures, however, it is highly probable that the new approaches 
^^'ill be found among knoun governmental interventions. These are the 
interventions that are "on the table." Proposing to change approaches to a 
constant goal is thinking "outside the box." 

Worker safety example: For most of us, replacing a command and control 
approach to worker safety (OSHA) with an insurance approach now would be as 
unthinkable as supplementing an administrative law approach (workmans 
compensation) with a command and control approach when OSHA was created, 
or supplementing the civil law of negligence with workmans compensation 
when that was tried. Yet any of these four approaches (command and control, 
insiu-ance, administrative law, or civil tort) may be the appropriate choice for 
reaching our goals today. 

The Government's Tools. Government's means of changing societal outcomes 
include the police powers, the criminal law, the civil law, government 
ownership, command and control regulation (i. e., process requirements), 
insurance-based regulation, market-based incentives, regulation of market 
conditions, information dissemination, education, and the bully pulpit. Those 
that are relevant to the Regulatory Policy Review are arrayed in more detail in 
the Regulatory Options Outline (ROO) in this binder. 

Look first at the ROO and its accompanying worksheet. The approaches are 
arrayed in decreasing order of intrusiveness. Try to fit a less intrusive approach 
to the regulatory go^s and systems you are reviewing. Obviously, if the same 
goals can be achieved through a less intrusive approach, the goals and the 
approach will be greeted more warmly by all concerned. Similarly, an 
enforcement approach that does not require large numbers of Federal employees 
is more than welcome. 

Four other factors are important to our regulatory review. Any new solutions 
must be constitutional, they must be politically acceptable, they must be 
administratively feasible, and they must be reliable. Confiscating a chemical 
plant for impermissible emissions is neither legally nor politically acceptable 
today, although confiscating a car used in a drug offense is. Inspecting each 
workplace only once in every 20 years is neither a feasible nor a reliable way to 
protect workers. These four factors change and evolve over time. The political 
climate, our experience with existing programs, and our basic knowledge are all 
diffei ent in 1994 from what they were in 1964, or in 1934. 

.\ Closer Look (I). One way of analyzing a regulatory structure is to examine 
(1) the science used to determine the action required, (2) the standard developed 
CO meet the goal established by the science, (3) the approach taken to achieve the 
standard, and (4) the enforcement practices used to monitor compliance with the 
approach, and trigger further action if needed. Obviouslv, standards can be 
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developed u.sing good practice or the goal of more perfect markets as well as 

science. 

• Example: Asbestos. For example, science has shown that asbestos 
causes lung damage and cancer (mesothelioma) in humans. Asbestos was 
banned except where no substitute was available, and standards of exposure 
were developed for its use and for its removal from buildings and ships. 
Detailed rules on the use, capture, and removal of asbestos were developed, 
and are enforced via workplace inspection as a part of a command and 
control regulatory approach 

Most of the debate about regulations centers on the approach taken and the 
resulting enforcement actions. Less attention is paid to the standards, and still 
less to the tmderlying science. Asbestos exposure could have been controlled 
by a set of voluntary industry standards or the creation of a specific civ̂ n 
action - a tort - to be enforced in the courts upon petition by an injured 
party. The ui.-iderl)ing science remains unchallenged: Hippocrates noted that 
asbestos miners died young over 2000 years ago, and Dr. Kenneth Lynch 
linked asbestos to mesothelioma in 1938. 

A Closer Look (II). A further level of analysis can aid the development of new 
solutions. Take the creation of a tort as an example of an intervention or 
approach. A tort assumes a standard of behavior. A tort also contains a price for 
a violation, a pricing system for risk (risk of being caught, risk of being found 
guilty), and a bounty system for enforcement - the plaintiff's right of action and 
potential judgment. 

Every viable approach must have (1) a clear standard that potential Niolators 
have access to, (2) a way of complying, (3) a reward or penalty structure, and (4) 
a means of enforcing the reward or penalty. 

• Example: Control Trading. During the 1970's EPA created "control 
trading." If one firm can decrease a controlled emission from, a plant to a level 
below a set standard, that firm can sell the "right to pollute" with that 
emission to another plant within a defined geographic territory. This 
regulatory concept offers an enormous advantage over a simple "command 
and control" structure. Under control trading, firms have an economic 
incentive to innovate, to finding newer, better, cheaper ways to reduce 
emissions. Simple command and control structures "freeze" whole industries 
into compliance with a static standard. Control trading offers a way of 
complving that includes incentives to innovate. 

• Example: Public Disclosure. Several years ago EP.A put our a regulation 
thai distinguishes between a penalty for non-compliance with the regulation 
and a penalty for non-comphance with good environmental practice. Firm.s 
are required to publish a list of chemicals they release into the environment, 
by location. There is a penalty for non-compliance, of course, but the real 
penalty will be imposed by the neighbors or customers of tho plant and firm 
in response to the published list. 
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Information Exchange. Of all the government approaches to effecting behavior 
change, command and control regulation is by far the most information 
intensive. Once having chosen to enforce detailed regulations directly, the 
government must provide great quantities of information about what is required, 
and must in turn iaspect and report in detail the results of the inspections. A 
great deal of the friction between the government regulators and the industries 
that are regulated is exactly that: friction. Activity that is peripheral to the goals 
of regulation. FilKng out forms does not provide clean air or a safe workplace. 
Filling out forms is just filling out forms, and it is expensive. 

One overarching objective of the Regulatory Policy Review should be to gain 
recognition of the high costs of information exchange inherent in command and 
control regulation. Then, as in so many other areas, we need to bring the power 
of information technology to bear on minimizing the costs of the information 
exchange where it cannot be reduced. There are a number of efforts underway, 
both within government and without, to automate parts of this information 
exchange. They have been brought together for discussion by the National 
Performance Review's REGnet project. If properly integrated and implemented, 
they offer the potential for a "virtual department of regulation," or indeed a 
" virtual department of DuPont," parallel to the virtual departments of social 
services and of Mary Washington envisioned by the Vice President during the 
National Performance Review. 

Consensual Development, Compliance, & Enforcement. We need to explore 
more consensual development, compliance, & enforcement of regulations. At the 
front end, we need to find ways to encourage collaboration between industry and 
government in the development of most regulatory schemas. These should 
include, but not be limited to, regulatory negotiation, or "reg-neg." 

At the compliance and enforcement end, we must learn from the experience of 
other nations having a less confrontational relationship between government and 
industry; we should consider changing the models of compliance and 
enforcement. As James Q. Wilson says in Bureaucracy. "There was no clear 
relationship between how each nation [Great Britain, Germany, France, Japan, 
and America] managed its regulatory process and tlie laws it enforced or the 
results it achieved; the consensual European [and Japanese] administrative 
practices essentially served the same goals and produced the same outcomes as 
the adversarial American practices." (p. 297) Wilson also quotes the results of a 
study by Steven Kelman of America's OSHA and Sweden's Arbetarskyddsverket 
(Worker Protection Board): "As far as Kelman could tell, the informal and 
cooperative Swedish system produced a level of compliance v\ith safety and 
health rules that was as high or higher than that achieved by the formal and 
punitive American system." (p. 296) 

The distinction between the two models is best captured in the distinction 
between a management consultant and an inspector general. It is much easier to 
be an inspector general: there are defined rules to be obeyed, and if we catch vou 
violating them there will be hell to pay. A management consultant has far fewer 
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defined rules: the job is to increase the organization's efficiency and effectiveness, 
the health and safety of its employees, neighbors, and customers. A far different 
set of skills and a more extensive knov\'ledge base are required for the 
management consultant role. We need to explore this model. 

The Other Path. The alternative to a less confrontational model is the 
development of a more confrontational model, eventually absorbing all the 
trappings of the criminal justice system, and involving an ever-increasing 
number of lawyers. The courts adjudicating cases involving regulation are 
already pushing the regulatory system in this direction, and the "Citizens' Bill of 
Rights" in the Job Creation and Wage Enhancement Act (in the Contract with 
America) shows where this approach leads. 

Customer Service in Regulation. The concept of "customers" in the regulatory 
envirormient may seem foreign. Information exchange and consensual 
development and enforcement, as outlined above, are examples of the customer 
service perspective. This orientation does not mean asking industry what needs 
to be regulated. It does, however, mean looking at the entire regulatory structure 
from the viewpoint of the "user" — the regulated firm. It also means seeking 
input and involvement, ensuring consistency, using consensual decision making 
where possible, providing ready access to information, and measuring all effects 
of regulating. There are, of course, many customers to consider, including the 
affected industries, their employees and customers, and members of the public. 

Regulation and Complex Systems. Lastly, we must be aware that whatever the 
past gov'ernmental approach to changing industry behavior, industry and other 
behavior wiU have been changed by it. Often the changes elicited have not been 
the changes anticipated. We do not regularly send out "regulation evaluators" to 
see what the unanticipated consequences of our actions are. We do know that 
regulation - any government intervention — changes the way "the system" 
works: not least in terms of generating opposition to what should be commonly 
held goals, such as safer workplaces, healthier Americans, and more perfect 
mai-kets, 

Be bold. Our task during the next few weeks is to propose and discuss many 
changes ~ including radical changes — in the vvays America seeks to achieve our 
economic and health and safety goals. We have been challenged to look "outside 
the box" and "off the table" for the best alternatives. Later there will be time to 
weigh their relative advantages and disadvantages, their possible unintended 
consequences. We will need to corusider what changes our new approaches might 
bring to the system. 

Coda. Government is an artifact; it is designed by human beings. In the 
Regulatory Policy Reviews we are attempting to redesign government. The 
challenge and the responsibility are great, as is the need. 

"We are as gods, and might as well get good at it." — Stewart Brand (1968) 

December 20,1994 
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WORKSHEET 

ALTERNATIVE APPROACHES CONSIDERATIONS 
(From most to least intrusive) Advantages Disadvantages Resource needs Compliance methods 

1. Gov't ownership/mgmt. 

2. Command & Control 

3. Market-based incentives 
a. allocation of non-salable rights 

i. right-of-way authorizations 
ii. export restrictions 
iii. input requirements 

b. allocation of marketable rights 
i. controlled trading 

c. performance standards 
i. some flexibility in methods 
ii. full flexibility in methods 

d. negative economic incentives 
i. externality taxes (green fees) 

4. Insurance-based 
a. insurance requirements 

i. require particip. in gov't-run 
ii. require private insurance 

b. indemnity requirements 
i. bonding, escrow, rest, funds 

5. Voluntary self-regulation 
a. licensure boards 
b. non-govemmental standards 

i. adopted & enforced by gov't 
ii. self-enforced by industry 

6. Common-law 
a. strict liability 
b. product liability 
c. negligence 
d. nuisance 
e. trespass 

7. Deregulation 
a. creating perfect competition 

i. antitrust regulations 
ii. disclosure reqs (education) 

b. devolution to states & locals 
c. total deregulation 

8. Positive incentives 
a. tax credits 
b. procurement 
c. loans & grants 

9. Privatization 

12/18/94 



WORKSHEET INSTRUCTIONS 

"Intelligent coordination between policy-making and enforcement is, of course, essential 
in the business of regulating industrial enterprise" 

~ James M. Landis (adviser to President Kennedy on administrative reform, and 
Dean of Harvard Law School), The Administrative Process (1938). 

Alternative approaches to regulation are arrayed in the worksheet in decreasing order of 
intmsiveness. The advantages and disadvantages of the different approaches will vary from 
sector to sector. Consider the relative merits of the various alternatives, and try to fit a less 
intmsive approach to the regulatory goals and systems that you are reviewing. Obviously, if the 
same goals can be achieved through a less intmsive approach, the goals and the approach will be 
treated more warmly by all concerned. 

Similarly, an approach that does not require large numbers of Federal employees is more 
than welcome. For example, consider the differences between direct federal regulation, 
regulation though an intermediary (e.g., the stock exchange) and other forms of audited self-
regulation. Identify the resource needs that various options might entail, including, for example, 
the question of whether the approach would require personnel with special training or 
professional skills (such as environmental auditors). 

Also consider the compliance methods appropriate for various options. Historically, 
methods of ensuring compliance have included a range of civil penalties (e.g., license 
revocation, product seizure, injunctions, tripling damage claims), as well as criminal penalties. 
However, these penalties do not represent the full scope of possibilities — in 1938, James Landis 
wrote of the "usefulness of mere publicity" as a means of directing behavior. Publicity is a tool 
that can serve as both a "carrot" or a "stick" (contrast the "Good Housekeeping Seal of 
Approval" with Nathaniel Hawthorne's "Scariet Letter"). List new ideas in this column. 

We do not claim that the spectmm of alternatives is all-inclusive; all ideas are 
encouraged and welcomed. The worksheet is only intended as a tool for organizing and ordering 
our thoughts as we fashion new and bold approaches. 
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REGULATORY OPTIONS OUTLINE 

I. Stephen Breyer, "Analyzing Regulatory Failure," Harvard Law Review (1979) 
1. Regulated markets policed by antitrust 
2. Disclosure regulation 

like antitrust, helps achieve a more competitive market (e.g., print alcohol content on 
alcoholic beverage containers; might also require printing info, on environmental 
damage incurred in the production, disposal processes, in order to help inform 
consumer choice) 

3. Taxes (e.g. — excise taxes, or pollution taxes) 
4. Market-based incentives or allocation 

e.g. ~ establish a limited number of rights to engaging in a particular activity (like 
airport landing slots), then allow these rights to be bought and sold on the free market 
("though the system originated to deal with pollution, it might be used whenever it is 
desired to limit artificially the amount of a certain activity" — Stephen Breyer, p. 582) 

5. Bargaining (this is a process issue, relating to how a regulation is decided upon — not the 
form of the final regulation; e.g. — bargaining in the process of writing the regulation, 
tailoring rules to special needs in order to make the regulation sensible, voluntary 
compliance more likely 

6. Changes in liability rules 
change tort laws in order to increase the risk of liability 

7. Nationalization 
eliminates the adversary relationship between regulator and firm (or so intended, e.g., 
as in old-style Eastern Europe) 

II. Michael S. Baram, Alternatives to Regulation (1982) 
1. Common-Law Alternatives 

A. Negligence 
B. Product Liability 
C. Strict Liability 
D. Nuisance 
E. Trespass 

2. Private, Voluntary Self-Regulation 
A. Industrial Self-Regulation 
B. Licensure and Certification 

3. Insurance and other Compensatory Plans 
A. Workers' Compensation 
B. Government-subsidized Insurance 
C. Bonding, Escrow, and Restoration Funds 

4. Government Influence 
A. Government Procurement 
B. Government Information & Publicity 
C. Advance Notice of Intent to Regulate 



III. James M. Landis, Dean of Harvard Law School, The Administrative Process (1938) 
1. Approaches 

A. Torts 
B. Licensing power; permits 
C. Standards 
D. "Government as a source of credit, as a source of supply, as a consumer" 

(e.g., procurement, other positive incentives) 
E. Taxation 
F. Government ownership, management 

2. Enforcement mechanisms 
A. Criminal penalty 
B. Civil penalty 
C. Resort to injunctive side of equity 
D. Tripling of damage claims 
E. Informer's share 
F. Publicity as a means of coercing action 
G. License as a condition of pursuing certain conduct 
H. Confiscation of offending property 

IV. David Koplow, Federal Energy Subsidies (1993) 
1. Tax Subsidies 

A. tax credits (allows proportion of expenditures to be deducted from taxes owed) 
B. reductions in the tax rate 

i . activities exempt from taxation 
ii . entities exempt from taxation 

C. reductions in the tax basis 
i . timing 
ii . amount 

D. altering the taxable entity 
i. exceptions to general rules of taxation 
ii . shifting profits in a vertically-integrated corporation 

2. Federal agency activities 
A. federal grants 
B. loans, loan guarantees, and premium-financed insurance programs 
C. federal R&D 
D. federal market planning (strategic petrol, reserve) 
E. direct federal ownership of assets or of service operations (PMA's) 
F. administration and regulatory costs 

3. Other interventions 
A. assumption of legal risks, indemnifications (Price-Anderson Act) — as applied 

to regulations, includes implicit absorption of legal risks by allowing 
private operators to underaccrue for expected future events (underaccrual 
for nuclear decommissioning costs; cap on nuclear accident liability) 



B. changes in market, rules via price regulation, or restrictions on supply- or 
demand-side alternatives 
i . price (old petrol, price controls) 
i i . supply-side 

(mkt intervention affecting the type, amount or timing of supplies 
via direct ownership of resources or production capacity, licensing 
and right-of-way authorizations, export restrictions, and 
requirements to use (or not use) certain production inputs 
[transmission and highway rights-of-way, Jones Act restrictions on 
foreign shipping vessels) 

ii i . demand-side 
(import restrictions; required purchase of particular energy services 
import restrictions on oil and uranium) 

C. federal procurement of energy services for intemal use 
i . fed. procurement preference for alternative-fueled vehicles 

V. Kenneth Meier, Regulation: Politics, Bureaucracy & Economics (1985) 
1. Antitrust action 
2. Command & Control mechanisms 
3. Incentive systems 

A. tax system 
B. smokestack emission tax (A.C. Pigou, 1930s) 
C. injury tax as alternative to OSHA safety regulation (Rob't Smith, 1974) 
D. taxes on water pollutants (Dales, 1968) 
E. EPA's bubble, offset, and bankable emissions policies (Hahn & Noll, 1982) 

4. Nontax incentive systems 
A. bargaining 
B. information 

i . product information 
i i . insurance 
iii . bonds 

C. liability law 
i. can work in worker safety cases, hazardous product cases, defective goods, 

environmental damage, etc. 
D. private insurance 

i . strict liability 

VI. Domestic Council Group on Regulatory Reform, The Challenge of Regulatory 
Reform: A Report to the President (January 1977) 
1. Government-run operations (direct services, e.g. hospitals to care for disabled veterans) 
2. Positive incentives 

A. direct fmancial assistance 
B. tax credits and exemptions 



C. special credit treatment 
D. allocation of federal procurement 

3. Assorted means 
A. setting or approving prices, fares, profits, interest rates, or wages 
B. awarding licenses, franchises, certificates or permits 
C. establishing and enforcing standards of behavior such as worker safety rules, 

requirements for disclosure of financial information, and prohibitions of 
discrimination 

D. control of market behavior 
E. standards imposed on production processes 
F. quality control standards 

4. In some areas, gov't relies on private action (lawsuits) to enforce federal law 
(e.g. Robinson-Patnam Act ~ antitrust) 

VII. Lawrence White, Reforming Regulation: Processes and Problems (1981) 
1. Gov't-run 
2. Common law (regs. enforced by private action) 

e.g. clearly define property rights in air and water to create openings for private 
litigation 

3. Approaches that rely more on economic incentives 
A. performance standards, not design standards 
B. alternatives to direct controls and standards 
C. charge effluent fees to polluters 
D. auction off rights to produce pollutants 
E. the fee (or taxation) approach "could be extended to other kinds of social 
regulation. Fee schedules could be used to encourage firms to achieve safer 
workplaces and safer products" (p. 42) 

VIII. OECD, PUMA Public Management Occasional Papers, "Market-Type 
Mechanisms Series," No. 1 (Paris, 1992) 
1. Traditional public delivery 
2. Market-type mechanisms 

A. voucher-like instruments in social policy fields 
B. contracting out in information technology 
C. non-price competition in and between hospitals 
D. property rights modifications in the fisheries 
E. internal markets in the provision of services to central administrations 
F. tradeable rights in pollution control 

3. Market-based Instruments 
A. user charges 
B. contracting out 
C. vouchers and their equivalents 
D. creation or modification of property rights 



(e.g. — in fisheries, environmental protection, and telecommunications) 
E. internal pricing 
F. inter-governmental contracts 
G. intra-governmental and non-price competition 

4. Levels of government involvement 
A. government service 
B. government vending 
C. intra-governmental agreement 
D. contract 
E. franchise 
F. grant 
G. voucher 
H. market 
I . voluntary 
J. self-service 

5. Complete privatization 

IX. Michael Kellogg, Regulation article (1994) 
1. Free market 
2. Market-based 
3. Command & Control 

X. Pres. Carter's U.S. Reg. Council's "Inventory of Innovative Techniques" (1980) 
1. Enhance Competition 

achieve regulatory goal through increasing its sensitivity to market forces (e.g. 
removing barriers to competition) 

2. Marketable Rights 
A. in place of detailed government controls, agency limits private-sector rights to 

engage in a specific activity or to use scarce resources, and allows private 
parties to exchange, trade, or sell these rights (agency maintains overall control 
while allowing affected parties to arrange the allocation of rights in the free 
market); in the case of radio spectrum allocation, options might include: (p. 11) 
i . free sale and transfer of allocations 
ii . auction of spectrum assignments 
iii . imposition of spectrum fees 

B. marketable permits for CFC production (total permits based on total acceptable 
amount, based on atmospheric concentration calculations), in which producers 
receive permits initially either by allocation or by auction; continuous incentive 
to reduce emissions since they could sell any such reduction to other firms for 
profit (or, could produce more widgets) (p. 12) 

C. if a geographic area does not meet air quality standards, do not disallow new plants; 
rather, allow new sources of air pollution to locate there //they pay or persuade 
existing sources of pollution to reduce their emissions — a process of 
"controlled trading" (p. 14) 



D. urban demonstration grants to foster "controlled trading", other innovative 
approaches; such as Boston's "offset banking and trading" and Minneapolis' 
"emission-density zoning"; also, "redesigned industrial siting policies, emission 
offset information clearinghouses, unified permit systems" (p. 14) 

3. Economic Incentives 
the agency provides economic incentives that are supplements or alternatives to 
government standards and regulations by structuring fees or subsidies to encourage the 
private sector to achieve regulatory goals. Incentives replace rigidly enforced 
regulatory standards. 
A. "essential air service subsidy" concentrates on commuter carriers, as opposed to 

major carriers, since these planes are smaller and better suited (p. 13) 
B. simplify requirements and procedures for licensing applications of energy 

production methods that are environmentally "clean" (p. 13) 
C. "Offset Banking Permits, Controlled Trades Over Time" 

companies which reduce emissions below the level required by law can "bank" 
such reductions for their own future expansion, or for selling to new sources in 
"offset transactions," or for cost-saving intemal changes in pollution control 
under the "Bubble policy" (p. 16) 

D. incentives for companies to reduce oil and gas consumption: a trust fund, funded 
and administered primarily by industry, would be the source of grants and loans 
for companies to install energy-saving techniques, do energy audits with the 
fed. gov't sharing half the cost, and undertake R&D activities (p. 17) 

E. "Buy Quiet" program encourages gov't purchasing agencies to buy quieter products 
as such, create a market for these products w/out mandating the production of 
these products by law (p. 18) 

F. set fines for noncompliance equal to the amount saved by not complying, including 
capital, interest, operation and maintenance savings (pp. 19, 40) 

G. pricing ~ Fed. Energy Regulatory Commission [FERC] programs aimed at 
achieving efficient allocation of natural gas when demand exceeds supply: 
i. incremental price curtailment program which specifies that the high costs of 

new gas supplies be allocated to industrial users up to the price of 
altemative and more abundant fuels, (p. 20) 

4. Performance Standards 
the agency replaces design standards which specify strict means of compliance with 
more general standards based on overall performance levels. Firms or businesses are 
free to find the most efficient way of complying with the standards. 
A. Concepts 

i. controlled trading 
ii . bubble concept 

B. Examples 
i. EPA's consideration of flexibility for auto manufacturers to meet emissions 
standards 

a) one requirement: all heavy-duty emissions for manufacturers remain 
at or below a specified fleet-wide average 



b) allow some heavy-duty vehicle engines to exceed mandated fleet 
averages, so long as the overall average is not exceeded for the entire 
heavy-duty fleet (gives manufacturers flexibility to adopt least-cost 
control strategies by reducing emissions more on engines where control 
is cheapest) (p. 23) 

ii . OSHA — used to require fire extinguishers at specific heights and 
placements; now requires them to be accessible, but gives firms several 
ways of providing this accessibility (p. 23) 

iii . DOT — permit manufacturers to accrue fuel-economy "credits" for a three-
year period (either retroactively or in future models), permitting 
manufacturers to make engineering changes more efficiently without 
sacrificing ultimate gains in fuel economy — gives the manufacturer the 
discretion to fall below the average if improvement would be 
excessively costly — as long as other models exceed the required 
standards (p.24) 

iv. EPA application of "bubble concept" (one of a series of "controlled trading" 
steps designed to reduce pollution control costs while simulating 
technological innovation, allows existing sources of air pollution to 
propose alternative mixes of controls that would achieve the required 
emissions reductions at lower cost; firms have the flexibility to relax 
controls at emission points with high control costs, in exchange for extra 
controls on emission points with low control costs, so long as the 
overall impact on air quality remains the same (p. 24) 

5. Information Disclosure 
agency requires that users or consumers be provided with information necessary to 
help them make informed choices among competing goods and services and be free to 
choose on the basis of that information. The agency may provide information directly 
to the public 
A. Federal Trade Commission requires eye doctors to provide consumers with copies 

of their prescriptions, so that they may shop comparatively for glasses (p. 26) 
B. prohibitions against advertising by doctors (p. 26) 
C. requirements that doctors disclose financial interests in laboratories 
D. Truth-in-Lending program (Federal Reserve Board) which requires financial 

institutions to provide clear disclosure of credit terms to consumers 
E. Commodities Futures Trading Commission operates a toll-free consumer hotline 

with information on registration status and enforcement record of commodity 
professionals (p. 29) 

F. regulation by Bureau of Alcohol, Tobacco and Firearms requiring label on alcoholic 
beverage containers alerting the public to the risks of alcohol consumption by 
pregnant women (p. 30) 

6. Voluntary Standard Setting 
agency supplements or substitutes direct federal regulation with voluntary standards 
developed and enforced by the regulated sectors 
A. Examples 



i . NRC accepted voluntary standards in regulating medical use of radio isotopes 
(p. 32) 

ii . EPA encourages voluntary labeling of products emitting noise capable of 
adversely affecting public health (p. 33) 

iii. FDA involved in the development, support, endorsement, and use of 
voluntary performance standards for medical devices, while reserving 
the right to issue mandatory standards when necessary. Policy 
encourages manufacturers, voluntary standards organizations, and others 
to develop performance standards, which FDA then evaluates, and 
endorses those which are found to be adequate, (p. 33) 

iv. Consumer Product Safety Commission implemented voluntary approach to 
reduce furniture fires ~ considered imposing a mandatory flammability 
standard, but industry pretested that it would add substantially to 
manufacturing costs; industry groups proposed a voluntary standard, 
which CPSC accepted, for one year, and monitored the less burdensome 
voluntary practice to ensure that the furniture met the safety standards. 

7. Compliance Reform 
agency replaces or supplements government compliance monitoring and enforcement 
with other mechanisms, such as third-party monitoring, supervised self-certification, 
and economically-based penalties. 
A. Examples 

i . consistency in imposition of money penalties (27 federal departments and 
agencies can assess some 348 civil money penalties) (p. 36) 

ii . labor-management committees as alternative to on-site compliance 
inspections (OSHA examined) (p. 37) 
ii i . self-inspections (FAA eliminated annual recertification requirement for 

exhibition, racing and amateur-built aircraft; certificates valid for 3 
years, allows builders to perform their own "condition inspections" to 
determine whether they meet FAA certification standards (p. 37) 

iv. train employers and workers to identify safety and health hazards (OSHA) 
(p. 37) 

V. certification by third parties — US Coast Guard permits inspection of 
pressure vessels by the American Society of Mechanical Engineers in 
place of USCG. (p. 38) 

vi. certification by local governments — HUD certifies a local government's 
standards for residential subdivision construction; if the environmental 
criteria and construction standards are acceptable, HUD certifies the 
local jurisdiction so that subdivisions need not obtain environmental 
assessments or impact statements. 

8. Tiering 
The agency takes into account the size and nature of regulated organizations when it 
develops or revises its regulations 
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REGnet 

Visions 

Today, in Miami, importers are able to have their cargoes clear customs while their ships are still 
at sea, incoming passengers take less than five minutes to clear customs, customer satisfaction is 
high—and compliance levels are up. The Miami Customs team was able to do this by focusing 
on customer service, by exploiting information technology and by coordinating the activities of 
related agencies and departments. 

Tomorrow, small businesses will be able to access and search on-line regulatory information to 
determine what current and proposed federal, state, local and multi-national regulations will 
affect their decisions to enter new markets or change their current operations. 

The day after tomorrow, information technology and multi-agency management teams will 
permit the ultimate in customer service—The Virtual Department of {your name here]. 
Intelligent interfaces will permit businesses and individuals to have point-and-click access to 
"their" government team—the regulators, benefit providers and information sources who are the 
assigned or appropriate points of contact for the myriad of government activities affecting them. 

Mission 

REGnet, a multi-agency reinvention lab, has been working to improve customer service in the 
regulatory arena through the use of new and emerging information and communication 
technologies. If supported as an administration initiative, REGnet can make government work 
better and cost less in the regulatory arena by: 

1. Assisting agencies to exploit information technology to provide better customer 
service and easy access to regulatory information to all regulatory stakeholders-
including businesses, local governments, federal regulators and the people. 

2. Guiding the development of an "intelligent interface" to help locate, interpret and 
identify duplication and conflicts existing in current and proposed regulations. 

3. Sponsoring or supporting inter-agency team-based efforts to streamline regulatory 
processes, reduce regulatory burdens and improve regulatory outcomes. 

4. Facilitating communication among and between stakeholders in regulatory 
processes to assist in mle development, diffusion of innovation, and clarification 
of costs, requirements and opportunities. 

There are many complementary initiatives in the fields of IT, regulatory reform, customer 
service and collaborative work technologies. REGnet will help link, integrate and accelerate the 
implementation of existing efforts and it will provide a platform and capability for expediting 
the diffusion of successful regulatory innovations on a nation-wide scale. 
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sputuî ice to Cirtuiatjon Departrnenl, 
c/o Calo Institule. satne address. _ 

i<̂ oi47-()590. IhlSTITuTE 
(M3 

T H E FUTURE OF E L E C T R I C I T Y 
PROVISION 

Matthew C. Hoffman 

55 

READINGS 63 



Jan/Feb 1985 AEI Journal on Government and Society 

.v..I • 



CUMULATIVE INDEX 

Abbott, Alden 

"Missing the Boat on Export Trading Companies." N/D 82: 39-44 

Adelman, Kenneth L. 

"Biting the Hand That Cures Them." J/A 82; 16-18, 35 

Advertising 
"Advertising and Free Speech," R. H Coase. (R) J/F 78:53 
"Advertising, Concentration, and Price-Cost MaLgins," A. D. Strick­

land and L. W. Weiss. (R) J/A 77: 46 
"Cost of Getting Nowhere at the FTC, The," B. Yandle. J/A 81: 43-47 
"Effects of FTC Advertising Regulation, The," S Peltzman. (R) M/J 82: 

52-54 
Effects of Restrictions on Advertisin); and Commercial Practice in ihe 

Professions: The Case of Optometry. R. S. Bond, J. E. Kwoka, Jr., J. 
J. Phelan, and 1. T Whiiten. (R) J/A 80: 49-50 

"'Excess Gastric Acidity'?" (P) S/0 77: 4-5 
"FTC and Children's Advertising, The." (P) M/J 78: 5-6 
"FTC's Eyeglass Rule, The." (P) S/0 78: 9-11 
"FTC Tantrum against Children s Television, The,"' C C. DeMuth. (R) 

J/A 79: 54-56 
"Grass-Roots Lobbying: Propaganda Non Grata." (P) M/J 81: 8-11 
"How Smoking Increased When TV Adveriisinp of Cigarettes Was 

Banned," G. Doron. M.'A 79: 49-52 
Industrial Concentration and Advertising Inlensitv, S. I . Ornstein. (R) 

J/A 77; 46 
"'Junk' Telephone Calls." (P) S/0 78: 4-5 
Political Economy of Advertising, The, D. G. Tucrck, ed. (R) J/A 78: 60-

61 
"Truth vs. Provability at the FTC." (P) J/F 83: 4-6 
"Wages of Zealotry, The: The FTC under Siege," E. Gellhom. J/F 80: 

33-40 
Aerospace Industry 
"""Heavy Landing" for Canadair; A Tale of Industrial Policv." (P) S/D 

84: 4-7 

Age 
"Graying of Civil Rights Law, The: The Age Discrimination Act of 

1975," P. H. Schuck. (R) M/J 80: 54-55 
"Putting the Skids lo Meals on Wheels," M. Bal/ano. S/0 79: 52-54 
"Regulating Retirement," G. Horwich. M/J 78: 27-36 
See also Pensions and annuities 

Agriculture 
"Apples and Aliens: Growers Challenge Feds over Who Does the Pick­

ing," E. Cowan. N/D 78: 40-45 
"Canada's Chicken-and-Egg Problem The High Cost of Price and 

Output Controls," P K. Gorecki. M/A 82: 28-36 
"Cost of the U.S. Dairv Price Support Program: 1949-1974, The,'" D. 

Helen. (R) S/0 77: 47 
"Dispatch from the Nut Wars." (P) J/F 82: 8-10 
Federal Milk Marketing Orders and Price Supports, P. W MacAvoy, ed. 

(R) M/J 78: 54 
"Garden of Earthly Toxics, A." (P) N/D 83: 5-7 
"Ga.sohol Hangover, The."' (P) N/D 81: 12-14 
"Give Us This Day . . .," W. D. Reekie. (R) S/O 78: 61-62 
""If You Believe in Peanut Butter, Read This."' |P) N/D 78: 5-7 
"'Impact of Rail Deregulation on the Movement of Fresh Fruit and 

Vegetables, The," H. W. German and M. W. Babcock. (R) M/J 83: 43-
44 

"Reconstituted Threat lo the Milk Cartel, A " (P) M/J 83: 5-7 
". . . and Saving the Country" (P) S/0 81: 11-13 
"'Sugar Quotas: A Guide for the Economically Perplexed " (P) J/A 82: 

4-6 
"Urbanization of Agricultural Land, The: A Review of the National 

Agricultural Lands Study. " W. A. Fischel. (R) J/A 82. 50-51 

Airlines 
"Advice for the President-Elect: A\uiiiun Regul.iitjrv Policy," J. C. 

Miller I I I . N/D 80: 32-3.1 
"Airline Competition and the Slot M;uket." (Pi S/0 82: 8-10 
"Airline Deregulation IS Working," D. R. Giah;\m and D. P. Kaplan. 

M/J 82. 26-32 
Airline Dfrc^;iiliiiiiin—rlic liiirly r..\i ' i iic>Hc. J. K. Meyer. C. \'. Ostcr. 

I . P. Morgan, B. A. BeiiiKm. and U. L. Stiassinanii. (Ki S/0 81: 53-54 
"Airline Productivity umler Deieguhiiion," 1). W. Caves. 1.. k. Cliris-

lenseii. and M. W. Trelheuav. N/D .'̂ 2: 25-28 

Airport Access Problems: Lessons Learned from Slol Regulation hy 
the h'AA: An Economic Policy Analysis. D. Koran and J. D. Ogur. (R) 
N/D 83: 52-53 

"Antitrust and Travel Agents: Immunity with Reservations?" (P) J/A 
82:8-10 

"Applying Economics to an Imperfect World," A. E. Kahn. N/D 78: 
17- 27 

" Bermuda 11; A Footnote."" (P) M/J 78: 13 
• CAB -I- ICC -I- FMC = NTC? " (P| M/J 83. 10-11, 50 
"CAB, the Congress, and Competition for the Airlines, The."" (P) J/A 78; 

15-16 
""Carter Administration Stumbles at Bermuda,"" J. W. Barnum. J/F 78: 

18- 30 
""Charges to Control Aircraft Noise," D. C. Cell. (R) J/A 82: 53-54 
"Competition in the Airlines, " E. M. Kennedy, A. V. Casey, M. L. Muse, 

E. 1. Colodny, and J. E. Robson. N/D 77: 24-35 
""Deregulating Transportation," T. G. Moore. M/A 78; 37-44 
" Issues in Airline Regulatory Reform."" (P) J/A 77:3 
""Legislative History Reconsidered. " (P| S/0 80: 10-12 
""Presidents and Intemational Aviation,"" J. W. Barnum. M/J 78; 43-44 
""Reagulalion—The First Year: Transportation,"" T. G. Moore. J/F 82; 

27-29 
" Reforming International Ait line Regulation.'" (P) N/D 79: 7-10 
Regulatory Reform in Air Cargo Transporlalion. L. S. Keyes. (R) J/.A 

80: 48-49 
"Report on Harbridge House Survey of the Impact of Transportation 

Deregulation on Major U.S. Manufacturing Firms." (R) M/A 82: 52 
"Should Consumers Pay for Lobbying Expenses?" (P) J/F 78; 7-8 
Transition to a Free Market: Deregulation of the Air Cargo Industry, 

A. S. Carron. (R) M/A 82:51-52 
Transporlalion Policy: Regulation, Competition, und the Public Inter­

est, K. M. Ruppenthal and W. T. Stanbury, eds. (R) M/J 78; 52-54 
"What Makes Reform Happen?" R. G. Noll and B. M. Owen. M/A 83: 

19- 24 

Air pollution 
" Acid Test for Congress, An,"" R. W. Crandall. S/D 84; 21-28 
"Advice for the President-Elect: Auto Regulation,"" W. A. Niskanen. HI 

D 80i .24-27 
Air Pollution and Human Heallh. L. B. Lave and E. P. Seskin. (R) M/J 

79: 63-64 
""Beyond the New Deal: Coal and the Clean Air Act,"' B. A. Ackerman 

and W. T Hassler. (R) M/A 81: 51-53 
"Blowing Bubbles at EPA." (P) M/A 79; 5-6 
"Bubbles and Efficiencv: Cleaner Air at Lower Cost,"" M. T. Malonev 

and B. Yandle. M/J 80; 49-52 
" Bubble Upheld. The."" (P) M/J 84: 5-7 
Controlling Industrial Pollution: The Economics and Politics of Clean 

Air, R. W. Crandall. (R) J/F 84: 41-42 
"Diesel Automobiles: A Mixed Blessing?"" (P) M/J 80; 13-14, 52 

""Direct Federal Regulation of Stationarv Sources under the Clean 
Air Act."" D. R Currie. (R) M/A 81; 53-.54 

""Economic Impacts of Environmental Regulations on the U.S. Cop­
per Industry, The," R. S. Hartman, K. Bozdogan, and R. M. 
Nadkarni. (R) S/0 80; 54 

""Emerging Market in Air Pollution Rights, The,'" B. Yandle. J/A 78; 
21-29 

Heallh and Air Qualiiv: Evaluating the Effects of Policy, P. E. Graves 
and R. J. Krumm. (R) S/0 81: 55 

" How Not to Create a Job."" P R Portney. N/D 82: 35-38 
•"/ Ching of Acid Rain, The,"" P Huber S/D 84: 15-20, 56-65 
" Making Ready for the Clean Air Act," D. Harrison, Jr, and P. R. 

Portnev. M/A 81; 24-31 
""On a Clear Day You Could Pav Forever " (P) M/A 81: 12-13 
" Ozone Depletion Revisited—EPA Regulation of Chlorofluorocar-

bons,"" R. L. Rabin. M/A 81: 32-38 
Regulation and the Courts: The Case of the Clean Air Act. R S. 

Melnick. (Rl J/F 84: 42-44 
Regulation of Air Pollutant Emissions from Motor Vehicles, The, L. J. 

White. (R) M/A 83: 46-47 

Air Traffic Control 
"Close Encounters m the Skies: A Paradox ol Regulatory Incentives," 

M. E. Staten and J. R. Umbcck. M/A 83: 25-31 
• Public Employee Strikes, Executive Discretion, and the Air Traffic 

Conin)llcis.""'B. 1). Meltzer ;iiul C. R. Siinsieiii. (R) N/D 83: 50-52 

Alexander, Herbert L. 
Puhlii Fiiiitncing ui Congic.'.'^iiinal Campaigns." J/F 80: 27-32 

2 2 AEI JOURNAL ON GOVERNMLNT AND SOCIETV 



mm 

CUMULATIVE INDEX 

i 
w 
m 
m 

"•Ho\v' Liberal Are Bureaucrats?"" S. Rothman and S. R. Lichtcr. N/D 
83: 16-22 

"Invisible Bureaucracy." (P) J/F 80: 5-6 
Red Tape: Ils Origins, Uses, and Abuses. H. Kaufman. |R| N/D 77; 40-

41 
Report of the Commission on Federal Paperwork. F Hurton, Chm. (R| 

J/F 78: 52-53 

Buses: see Transportation 

Business and Industry 
" Analysis of the Effect of State Acquisition Laws on Managerial Eff i ­

ciencv, An: The Case of the Bank Holding Company Acquisitions,"" 
C. James. (R) M/J 84; 47 

Business. Government, and lhe Public, M. L. Weidenbaum. (R| M/A 78: 
48-49 

""Capitalism and the Intellectuals,"" R. Nisbet (review of P. John.son, 
The Enemies of Society). N/D 77: 38-39 

"'Causes of Increased Competition in the U.S. Economy, 1939-1980,"" 
W. G. Shepherd. (Rl M/A 83; 45-46 

" Counting the Costs; The Business Roundtable Study,"" M. H. Kosters. 
J/A 79; 17-19, 22-25 

" Dubious Bill of Divorcement, A: The Case of Oil Refiners and Gas 
Stations," J. Barron and J. R. Umbeck. J/F 83; 29-33 

"Economic Effects of Federal and Stale Regulations of Cash Tender 
Offers, The,"" G. A. Jarrell and M. Bradley. (Rl M/A 81; 54-56 

""Eliecls ol Selected Changes in the Institutional and Human Envi­
ronment upon Output per Unit of Input,"" E. F. Denison. (R| M/J 78: 
47-48 

""Enterprise Zones; The New Fluoride lor Urban Decay."' (Pi S/O 80: 
4-6 

"Foreign Investors under Fire." (P) M/A 82; 5-7 
"Frustrating Business Mobility," R. B. McKenzie. M/J 80; 32-38 
Future of Business Regulation, The, M. L. Weidenbaum. (R) S/0 79: 55 
"Giving Minorities the Business." (Pi J/A 79; 12-13 
Government and the Corporaiion, R. K. Winter (Rl M/J 79; 57-58 
Govenimeni Controls and the Public Interest: An Iniernaiional Sur­

vey of Business Opinion and E.\pericnce, M. Duerr and J. Greene. 
(Rl S/O 77: 43 

"How's Business: What the Public Thinks," S. M. Lipsei and W. Sch­
neider. (Rl N/D 78: 56-57 

Impact of Ta.K anil Financial Regulatory Policies on hulusirial Inno­
vation. The. J. J. Cordes. (R) S/0 80: 49-50 

In Defense of the Corporaiion. R. Hessen. (Rl S/O 79: 59-60 
"Large Changes for Small Business." (Pi N/D 79: 11-14 
"Myth of De-industrialization, The,"" W. H. Branson. S/O 83: 24-29, 

53-54 
" Note on the Optimal Investment Policy ol the Regulated Firm, A,"" D. 

Peterson and J. Vander Weide. (R) J/A 77: 44 
" On the Corporate Democracy Act,"" articles by M. Green, M. L. 

Weidenbaum, and R. K. Winter M/J 80: 20-31 " 
" On the Neoliberal Frontier: A Review of Robert Reich s 7'/ii' Ne.xi 

American Frontier:' W. Kristol. M/J 83: 38-40 
""Overseas Ethics, Four Years Later."" (P| J/A 81: 1 1-12, 59 
""Public Policy toward Bankruptcy: Me-Firsl and Other Prioritv 

Rules,"" M. J. While. (R) M/A 81; 56-.57 
Regulating Business: The Search for an Optimum, Insiilute for Con­

temporary Studies. (Rl S/O 78; 62-63 
Small Business Performance in the Regulated Economy. K. W. 

Chilton and M. L. Weidenbaum. (R) M/J 80: 55-56 
""Social Performance Index and Corporate Responsibility, The."" (Pi S/ 

O 78; 7-8 
""Standards and Industry Self-Regulation,"" E. S. Rosenberg. (R| S/O 

77: 47-48 
""SiateTaxes and Federal Dilemmas. " (P) M/J 82: 10-12, 38 
""Theory of Competiiion, A,"" G. W. Nutler and J. H. Moore. (R) J/A 77: 

42 
""Theory of Expropriation and Deviations from Perfect Capital Mobil-

i i \ . A."" J. Eaton and M. Gersovilz. (Rl S/D 84; 71-72 
Two Cheers for Capilulisni. I . Kristol. (Rl S/0 78: 58-59 
"Tyyi. Lies Are Better Than One."" (Pi M/J 80: 9-10 

""What We Did: The Business Roundtable Stud\,"" M. E. Simcjii J/A 79: 
20-21 

Set' also Antitrust; Campaigns and electiijiis; Nationalizaiion; Regu-
laiion, international 

Butlers, CJerard 
""Deteiuling Cosi-Hcnel it Analy sis kepHes lo ,Sie\eii Kclinan" (with J 

C:illee ami I'. Ippolilol. M/A 81. 41-42 

Calfee, John 
" Delending Cost-Benel il Analysis; Replies lo Sleven Kelman"" (yyilh G. 

Butters and P Ippolito). M/A 81: 41-42 

Campaigns and elections 
""Conlerence on the Parties and the Nominating Process, A,"' in Com-

monsen.-:e. (R) M/J 82; 55-56 
""Does Campaign Spending Reallv Matter?"" L. Shepard. (R) M/J 78; 

48-49 
""Economic Theory of Regulation and Public Financing of Presiden­

tial Elections, The,"" B. A. Abrams and R. F Settle. (R) J/A 78: 56 
""Federal Election Commission, The; A Rebuttal,"" J G. Murphy, Jr SI 

0 78:42-51 
""Government Astride the Political Process: The Federal Election 

Commission,"" J. R. Bolton. J/A 78: 46-55 
""Ironv of Electoral Reform, An; The Business PAC Phenomenon,"" E. 

M. Epstein. M/J 79: 35-41 
""Neither a Mountain Nor a Molehill: The Business PAC Phenome­

non,"" M. J. Malbin. M/J 79: 41-43 
""Public Financing of Congressional Campaigns,"" H. E. Alexander. J/F 

80: 27-32 
"Reflections on the Election Commission; An interview yvith Neil 0. 

Slaeblei." N. J. Muller M/A 79: 33-38 
"Reply" (to " The Federal Election Commission: A Rebuttal"), J. R. 

Bolion. S/0 78; 48-49 
""What Should Be Done about Independent Campaign Expendi­

tures?"" M. J. Malbin. J/F 82: 41-46 

Canada 

"•Canada"s Chicken-and-Egg Problem; The High Cost of Price and 
Output Controls,"" R K. Gorecki. M/A 82: 28-36 

Compensation for Polluiion Damage. (Rl M/A 82: 54-55 
Crown Corporations in Canada: The Calculus of InslruntenI Choice, J. R. 

S. Prichard, ed. (R) S/D 84: 72-73 

Correction 
in "Readings, " September/December 1984, the title of J. R. S. 
Prichard's anthology was misstated. The correct title is as listed 
above. 

""Foreign Investors under Fire."" (Pi M/A 82; 5-7 
'"Heavy Landing' for Canadair; A Tale of Industrial Policy."" (Pi S/D 

84: 4-7 
""High Cost of Regulating U.S. Railroads, The," D. W. Caves, L. R 

Christenscn, and J. A. Swanson. J/F 81: 41-46 
National Health Insurance in Ontario—The Effects of a Policy of CosI 

Control. W. S. Comanor (R) J/A 80; 42-43 
Railway Pricing under Commercial Freedom: The Canadian Experi­

ence, T D. Heaver and J. C. Nelson. (R) M/J 78; 50-51 
Regulatory Reform in Canada, W. T. Stanburv and F. Thompson. (R) J/ 

A 83; 58-59 
Transportation Rales and Economic Development in Northern On 

lario, N. C. Bonsor (Rl S/0 77; 41-42 
" UNESCO of the North: The Coming of Piess Regulation in Canada,"" 

M. Laws. S/O 83; 37-42 
""U.S.-Canadian Railroads: Bordering on Frustration." (P) J/A 83: 12-

13, 52 
""Wage Controls in Canada," A. M. Maslove and G. Syvimmer J/F 79; 

31-36 

Cancer 

" Battling Carcinogens Systematically; New Strategies at OSHA and 
CPSC." (P) J/F 79: 7-9 

"Benzene and Worker Health." (P) N/D 77; 7-9 
"Cancer and Idetjlogy: A Revieyy of Edith Efron's The Apocalypiics: 

Politics. Science, and lhe Big Cancer Lie'.' R. Nisbet. M/A 84; 41-44 
"Contribution of the Environment to Cancer Incidence; An Epidemi­

ologic Exercise," E. L. Wynder and G. B. Gori. (Rl S/0 77: 45-46 
•'EDB and the Marigold Option," W. R. Havender J/F 84: 13-17 
""Environment. Health, and Economics—The Case of Cancer," A. V. 

Kneese and W. D. Schulze. (Rl J;F 78: 51-52 
Food Safely Policy: .Scientific and .Social Considerations. Committee 

lor a Study on Saccharin and Food Safely Policy. (Rl M/J 79; 61-62 
" Food Safety; Revising the Statute."' D. A. Kessler. (kl M/J 84; 45-46 
• Garden of Earthly Toxics. A.̂ ^ (I'l \ / l ) S3 5-7 
• Hair Dyes. Cancer, and the FDA.' iPl M/A 78: 5-6 
•"How Smoking Increased When \'\' Adxeilising ol C'ig:iietlcs Was 

Baiincd.^ G. Doron. M/A 79: 49-52 
•l.aLiiile: A Fojbidden Fiiiil.^ • I l"l .1/1' 78. ' I - I I 
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"Perils of Risk Avoidance, The," P Johnson. M/J 80; 15-19 
"Politicians Make Bad Scientists: A Revieyy of Richard Doll and 

Richard Peto"s "Causes of Cancer,"" W. Havender N/D 81; 46-48 
" Regulating Cancer—Fast, Fast, Fast Relief! " (P) M/A 80: 4-7 
'"Revision without Revolution in Carcinogen Policy." (Pi J/A 84; 5-7 
"'Ruminations on a Rat: Saccharin and Hunian Risk," W. R. Havender 

M/A 79: 17-24 
"Saccharin and the Public Interest." (P) J/A 77: 10-11 
"Tighter Standards for Drinking Water. " (Pi M/A 78: 9-10 
"Tris and Children's Sleepwear; A Two-Edged Syvord " (P) S/O 77: 5-6 

Carlson, Allan C. 

' Regulators and Religion: Caesar's Revenge. " M/J 79: 27-34, 64 

Casey, Albert V. 
"Competition in the Airlines" (with E. 1. Colodnv, E. M. Kennedy, M 

L. Muse, and J. E. Robson). N/D 77; 24-35 

Caves, Douglas W. 
"Airline Productivity under Deregulation " (with L. R. Chrislen.sen 

and M. W. Trelheway). N/D 82; 25-28 
""High Cost of Regulating U.S. Railroads, The " (wilh L. R. Christensen 

and J. A. Swanson). J/F 81; 41^6 

Censor&hlp: sec First Amendment 

Cervero, Robert 
""Revitalizing Urban Transit —More Money or Less Regulation''"" M/J 

84; 36-42 

Charitable organizations 
"Charitable Giving and 'Excessive' Fundraising," S. Rose-Ackerman 

(R) N/D 82: 50-51 
" Charity War in Washington."" (P) N/D 82: 11-14 

Christensen, Laurits R. 
"Airline Productivity under Deregulation " (yyiih D. W. Caves and M 

W Trelheway). N/D 82; 25-28 
""High Cost of Regulating U.S. Railroads, The"" (w iih D. W. Caves and 

J. A. Swanson). J/F 81: 41-46 

Chrysler Corp.: sec Autos and auto industry 

Civil Aeronautics Board; see Airlines 

Civil rights 
" Academic Freedom Misapplied."" (P) S/0 80: 6-7 
""Aflirmative Action after Teal: A New Twist or a Turn of the Screw">"" 

M. W. McConnell. M/A 83: 38-44 
" Bilingual Education: The New Accent in Civil Rights Regulation "" (P) 

N/D 80: 5-8 
"Bob Jones Universitv v. United States: Public Policy in Search of Tax 

Policy,"" R B. Stephan I I I . (R) J/A 84; 50-51 
""Building Access; Cost No Barrier?'" (P) S/0 82; 5-8 

. . But Not Everywhere: Hew-ing at Hillsdale." (P) J/F 79: 11-12 
"Captive of the Court; A Federal Agencv in Receivership," J. Rabkin 

M/J 84: 16-26 
""Constitutional Litigation for Fun and Profit."" (P) J/A 80: 9-10 
" Democracy and Due Process; The Case of Handicapped Education"" 

J. E. Haynes. N/D 82: 29-34 
"Depariment of Anticipated Consequences." (P) J/F 81: 6-8 
"Dress Codes and Sports; HEW Applies Some Common Sense' 

(P)J/F 79; 10-11 
"Dress Codes Decontrolled." (P) S/O 82: 12-13, 26 
" Exploitation in the Jim Crow South: The Market or the Law'"" J 

Roback. S/D 84: 37-43 
"From Bad lo Comparable Worth," C. Krauthammer J/A 84: 31-34 
"Graying of Civil Rights Uw, The; The Age Discrimination Act of 

1975,"" P H. Schuck. (R) M/J 80; 54-55 
" Locking the Rascals In." (P) M/J 81; 4-5 
"Mount Laurel I I . Slate Courts Rush In . . ."" (P) M/A 83; 6-8 
"Multiple Regression ir. Legal Proceedings," F M. Fisher, and "Judi­

cial Reception of Multiple Regression Studies in Race and Sex 
Discrimination Cases, The," M. O. Finkelstein. (R) J/F 81; 52 

"Privale Schools, Tax Exemption, and the IRS.'̂  (P) J/F 82: 5-8 
"Race, Ratchets, Redistricting, and the Voting Rights Act"" (P) J/A 84 

11-13,38 
"Racial Reasoning in Unfiee Markets: Preference, Pieiudice. and Dil 

lerence."" W. E. Williams. M/A 79: 39-48 

Reasoning about Discrimtnalion: The Analysis of Professional and 
E.xeculive Work in Federal Aiitibias Progranis, R. A. Lester (R) M/J 
81: 53-54 

""Regulators and Religion: Caesar"s Revenge," A. C. Carlson. M/J 79-
27-34, 64 

""Sears Catalog of Litigation, The/" (P) M/A 79: 6-9 
"Sex Discrimination in Employer-Sponsored Insurance Plans; A Le­

gal and Demographic Analysis," L. Brilmaver, R. W. Hekeler, D, 
Laycock, and T A. Sullivan. (R) J/F 81; 49-50 

"Stroke of a Pen, The," J. Rabkin. M/J 81; 15-18 
See also Bakke case 

Civil service 
"Locking the Rascals In." (P| M/J 81; 4-5 
"Revamping the Civil Service." (P) M/J 78: 10-1 1 

Clark, Timothy B. 
"Regulation Gone Amok-

sit?" M/A 80; 47-52 
How Many Billions lor Wheelchair Tran-

' (with C. W. Kadlec and A. B. 

Clarkson, Kenneth W. 
'•Regulating Chrysler Out of Business? 

Laffer). S/0 79; 44-49 

Claybiook, Joan 
"Crying Woll." N/D 78: 14-16 

Clean Air Act 
"How Not to Create a Job," P R. Portney. N/D 82; 35-38- > 
"Reagulalion—The First Year: The Environment,"" R. W. Crandall. J/F 

82: 29-32 
See also Environment 

Coal 
""Acid Test for Congress, An," R. W. Crandall. S/D 84: 21-28 
""Bottomless Pit for Federal Coal Revenues. A?"" (P) J/F 84: 7-10 
"Coal Leasing Scandals, The."' (P) M/A 84; 5-9 
"Energy Independence Down the Tube?" (P) S/0 80; 7-10. 
"Hobbling Coal—Or How to Serve Tyyo Masters Poorly," R. L. Gor­

don. J/A 78; 36-45 
"How Not to Create a Job, ' P R. Portnev. N/D 82; 35-38 
••/ Chmg of Acid Rain, The,̂ ^ P Huber. S/D 84; 15-20, 56-65 
Making of Federal Coal Policy. The, R. H. Nelson. (R) S/D 84; 67-68 
• Politics and Economics of Senate Voting on Coal Strip Mining Pol­

icy, The,̂ ^ J. R Kalt and M. A. Zupan. (R) N/D 83: 49-50 
•Safety Regulation and Firm Size: Effects of the Coal Mine Health 

and Safety Act of 1969,'̂  G. R. Neumann and J. P Nelson. (R) J/F 83 
46-48 

"Undue Diligence—The Mine ll-or-Lose-lt Rule for Federal Coal"" R 
H. Nelson. J/F 83; 34-38 

See also Energy, Mining 

Coase, Ronald H. 

"George J. Stigler; An Appreciation."" N/D 82; 21-24 

Cohen. Robert L. 
" Nuclear Power—The Decision Makers Speak"" (with S R Lichtcr) 

M/A 83; 32-37 

Collier, Calvin J. 

" Republican Looks at the Democratic Platform, A." S/0 80: 15-18 

Colodny, Edwin I. 
"Competition in the Airlines"" (with A. V. Casey, E. M. Kennedy, M L 

Muse, and J. E. Robson). N/D 77; 24-35 

Comanor, William S. 

""Health Manpoyver and Government Planning."" M/J 81: 47-49 

Commerce Department 
"Missing lhe Boat on Export Trading Companies," A. Abbott N'D S"" 

39-44 

Consent decrees: see Law and legal issues 

Consumer Product Safety Commission; .sci' Producl safety and liabil 
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Copyright and patents 
• Betamax Goes Free. ̂  (P) J/F 84; 10-12 
""Less Paperwork for Generic Drugs?"' (Pi M/J 81: 5-7 
""Making Cable TV Pav? The Copyright Controversy." H. Geller. M/J 

81:35-39,58 
"Software Piracy and the Law." (P) N/D 83: 12-15 

Cornell, Nina W. 
"Rate-of-Rclurn Regulation; Protecting Whom from What?" N/D 80; 

36- 41, 49 
"Toward Competition in Phone Service; A Legacy of Regulatory Fail­

ure " (with S. R. Brenner and M. D. Pelcovils). J/A 83: 37-42 

Corporate Democracy Act 
"Frustrating Business Mobility," R. B. McKenzie. M/J 80: 32-38 
"On the Corporate Democracy Act," articles bv M. Green, M. L. 

Weidenbaum, and P K. Winter. M/J 80; 20-31 ' 

Costs and benefits, general regulatory 
"Advice for the President-Elect: Reforming Government Regulation," 

M. L. Weidenbaum. N/D 80: 15-18 
"Benefit-Cost Analyses of Social Regulation," J. C. Miller and B. Yan­

dle. (R) S/0 79: 55-56 
Benefits of Heallh and Safety Regulation. The, A. R. Ferguson and E. 

P LeVeen, eds. (R) J'F 82; 48 
"Bureaucrats and the Cost-Benefit Chameleon," G. D. Nager. S/O 82; 

37- 42 
"Constraining Regulatory Costs—Part 1: The White House Revieyy 

Programs; Part I I : The Regulatory Budget," C C. DeMuth. J/F 80: 
13- 26; M/A 80; 29-39. 42-44 

"'Cost-Benefit Analysis-An Ethical Critique," S. Kelman. J/F 81: 33-
40 

"Cotton Dust Case, The. " (P) J/F 81: 5-6 
""(Cotlon) Dust Settles, The."" (P) J/A 81; 4-6 
"Counting the Costs; The Business Roundtable Studv,"-M. H. Kosters. 

J/A 79; 17-19, 22-25 
"Delending Cosi-Benefii Analysis: Replies lo Steven Kelman," J. V. 

DeLong, R. M. Soloyy, G. Butters, J. Calfee. R Ippolito, and R. A. 
Nisbet. M/A 81: 39-43 

Economic Effects of Government-Mandated Costs. R. F. Lanzillotli, 
ed. (R) J/A 79; 59 

•'Effects of Selected Changes in the Institutional and Human Envi­
ronment upon Output per Unit of Input," E. F. Deni.son. (R) M/J 78; 
47-48 

"Enforcement Costs in Environmental and Safety Regulation," R. N. 
McKean. (R) M/A 81: 58-.59 

"Fuel Efficiency bv Government Mandate: A Cost-Benefit Analysis," 
B. Yandle. (R) N/D 80; 60-61 

"How Large and Small Plants Fare under Eny ironmental Regula­
tion," B. P. Pashigian. S/O 83; 19-23 

Incentives for Environmental Protection, T. C. Schelling, ed. (R) S/0 
83: 49-50 

"Inhaber and the Limits of Cost-Benefil Analysis," S. Weaver. J/A 79: 
14- 16 

"Legislative Boost lor Risk Assessment, A?" (P) M/J 84: 10-12 
""Market for Risk, The,"" P Huber M/A 84: 33-39 
""New Federal Budget Calls lor More Regulators."" (P) M/A 78: 6-7 
""On Estimating Regulatory Costs,'" M. L. Weidenbaum. M/J 78; 14-17 
"Perils of Risk Avoidance, The," R John.son. M/J 80; 15-19 
"Protecting Workers' Hearing; An Economic Test f(jr OSHA Initia­

tives," J. C. Miller 111 and T F Walton. S/0 80: 31-37 
"Protection at Any Price?" M. Munger and M. L. Weidenbaum. J/A 83; 

14-18 
"Reagan Record, The; A Strategy lor Regulatory Reform," C C. De­

Muth. M/A 84: 25-30 
"Reagulalion—The First Year: Heallh and Safely," W. K. Viscusi. J/F 

82: 34-36 
"Reagulalion—The First Year: Regulatory Revieyy and ManagemenI," 

A. Scalia. J/F 82: 19-21 
Reducing Risks lo Life: Meusuremeiii of lhe Beiiefils. M. J. Bailev (R| 

M/J 80; 57 
Regulated Industries and the F.conontv. The. P W MacAxoy. (R) J/A 

80 43, 46-48 
• Regulatory CLilciidar, k.1.1'.? '̂ |Pl M/A .S?' 7-9 
"kegulaliii y Calendar. The: A Catalog yi ithmil Prices/' (I'l .] '[• 80. 3-5 
Risk/lienefii Aiuihsis. R. Wilson and E. CICURII. (kl S/t) 82: 48-49 
Risk hy Chnicr. W. K. Viscusi. (R| M/I 83: 42-43 
••Study ol llie kegiihiiury Impact ol the Meiiic:il l)e\ i t f Ami-iidinciiis. 

A; A SurvcN' ol Medical Dex'ice Manulaclurers," Louis Harris and 
Associates.'(Rl M/A 83: 50-51 

"Survey ol the Mortgage Banking Industry Concerning Costs and 
Benefits of Regulations, A,̂ ' Louis Harris and As.sociates. (R| J/A 83; 
54-55 

•'Truth in Regulatory Budgeting.^' L. J. While. M/A 80: 44-46 
• What We Did; The Business Roundtable Study," M. E. Simon. J/A 79; 

20-21 

Cotton dust: see Occupational safety and health 

Courts: .see Bakke case; Law and legal issues 

Cowan, Edward 
"Apples and Aliens; Growers Challenge Feds oyer Who Does the Pick­

ing." N/D 78: 40-45 

Cranda l l , Rober t W. 

••Acid rest lor Congress, An.̂ ' S/D 84: 21-28 
• Advice lor the President-Elect: Environmenlal Pioleclion Agency/' 

N/D 80: 20-22 
Has Reagan Dropped lhe Ball?" S/0 81: 15-18 

"Reagulalion—The Fii^si Year; The Environment." J/F 82: 29-32 
• Regulaiion of Television Broadcasting/' J/F 78: 31-39 
"Steel Imports-Dumping or Competition?" J/A 80; 17-24 

Daly, John C. 

"Competition in the Airlines/' N/D 77: 24-35 

Davidson, Michael 
••Alter the Legislative Veto: Reflections Irom the Losing Side/^ J/A 83; 

23-26 

DeLong, James V. 
"Defending Cost-Benefit AiiaK sis; Replies ioSte\en Kelman/^ M/A 81; 

39-40 
• How to Convince an Agencv: A Handbook lor Policy Advocates/' S/0 

82; 27-36 
"Repealing Rules/' M/J 83; 26-30 

Democra t i c par ty 

"Republican Looks al the Democratic Platform, A/" C. J. Collier. S/0 
80: 1.5-18 

DeMuth, Christopher C. 
""Constraining Regulator\ Costs—Part 1; The White Hcjuse Review 

Programs; Pari I I : The Regulatory Budget/' J/F 80: 13-26: M/A 80: 
29-39, 42-44 

"Reagan Record, The: A Strategy for Regulatory Reform/' M/A 84; 25-
30 

"Strong Beginning on Reform, A/' J/F 82: 15-18 

Deregulation 
"Achieving Deregulalion—A Public Choice Perspective/' G. Tullock. 

N/D 78: 50-54 
"Actiye Judges and Passive Restraints/' iPl J/A 82; 10-15 
"Airline Deregulation IS Working/' D. R. Graham and D. R Kaplan. 

M/J 82: 26-32 
Airline Deregulation—The Early E.Kpcrience. J. R. Meyer, C. V. Oster. 

I . R Morgan, B. A. Berman, and D. L Strassmann. (R) S/O 81; 53-54 
"Airline Produclivitv under Deregulation/' D. W. Caves, L. R. Chris­

tensen. and M W. Tretheyvay. N/D 82 25-28 
Alleriialives lo Regulaiion: Managing Risks lo Health. Safety and the 

Environment. M. S. Baram. (R) M/A 82; 53 
"Banking on Deregulation'"" (PI J/A 79: 7-8 

"Boxcar Decontrol: No Empty Gesture/ (Pi S/0 83: 8-1 I 
""Charter for Bus Relorm. A/' (Pi J/A 82. 6-8 
••Competition aiul Health Care: Planning for Deregulation/^ C. C. 

Havighuisl and G. M. Hackharth. M/J 80; 39-43, 46-48 
• Deiegiikilirig Telecoiiinninicaiions/' S. M. Bcsen. M/A 78: 30-36 
"Deregulating Transportalion/" 1'. Ci. Moore. M/A 78: 37-44 
••Dercgulatiun —A (jieen Light for Trucking Efficiency/' R. E. Mablev 

and W/ D. Strack. J/A 82: 36-42. 56 
•Deregulation-Is It Happening in Banking? " H. (••uenihci- N/D 80: 

42-49 
"Deteguhitlon aiui Oligopolisiic Price-UitaliU' kiv;iir\,'" .1. \'aiulei 

Weide and J. M. Zaikiiul. Ik) M/J 81: 56-57 
••lX'iV|;ulalion aiul the TIICOIA UI Conu-sl;ihlc Markets/ E. I-.. Hailev 

iiiul W. J. nainiiol (kl S/1) 84: 70-71 

REGULATION. JANUARY/FEBRUARY I'JS.'i 2 7 



CUMULATIVE INDEX 

"Dress Codes Decontrolled/' iPi S/0 82" 12-13. 26 
"Electric Uiiliiics—.Next Slop fur Deregulalurs?"" 1. M. Stelzer. J/A 82: 

29-35 
• H L : ) kelaxcs Its Property Code/" (Pi N/U 82: 6-8 
••Impact ot Rail Deregulali(jn on the Mtjvement of Fresh Fruit and 

Vegetables, The, ' H. W. German and M. W. Babcock. (R) M/J 83. 43-
44 

Init ial Impacl of Motor Carrier Deregulation in Ari~ona, R. Beilock 
and J. Freeman. (R) S/0 83: 47-48 

Instead of Regulation: Alternatives lo Federal Regulatory Agencies. R. 
W. Poole, Jr., ed. (R) M/A 82: 53 -54 

"•|s Regulatory Relief Enough?"" M. Kosters, and J. Eisenach. M/A 82: 
20-27 

""Lifting Burdens at the Margin/" (P) J/A 81: 6-9 
" Price Competition on the NYSE," J. A. Eisenach and J. C. Miller 111 

J/F 81; 16-19 
"Radio Deregulation: Stay Tuned/' (P) M/A 81: 9-12 
"Rail and Truck Reform—The Record So Far," T G. Moore. N/D 83: 

33-41 
""Reagan Record, The; A Strategy for Regulatory Reform/" C. C. De­

Muth. M/A 84; 25-30 
"Reagan Record, The; Where's the Reform?" W. Olson. M/A 84: 30-32, 

40 
"Regulation and Deregulation of Natural Gas in the U.S., The, 1938-

1985," P R. Merril l . (R) M/J 81; 51-52 
"Report on Harbridge House Survey of the Impact of Transportation 

Deregulation on Major U.S. Manufacturing Firms/' (R) M/A 82; 52 
"Re-Regulating at the ICC; 'The Congress Made Me Do I t ! ' " (P) N/D 

81; 5-9 
"Revitalizing Urban Transit-More Money or Less Regulation?" R. 

Cervero. M/J 84; 36-42 
"Rise and Fall of Bus Regulation, The/" E. A. Pinkston S/D 84; 45-52 
""Seattle Taxis; Deregulation Hits a Pothole/' R. O. Zerbe, Jr N/D 83; 

43-48 
SEC and lhe Public Interest. The. S. M. Phillips and J. R. Zecher (R) S/ 

O 82: 52-53 
Transition lo a Free Market: Deregulation of the Air Cargo Industry. 

A. S. Carron. (R) M/A 82; 51-52 
"Uncertain Course of Bank Deregulation, The/' K. E. Scott. M/J 81: 

40-45 
"Why Not Abolish Antitrust? " F L. Smith, Jr J/F 83: 23-28, 33 
See also Regulatory management 

Discrimination: see Bakke case: Civil rights 

Doron, Gideon 
""How Smoking Increased When TV Advertising of Cigarettes Was 

Banned/" M/A 79: 49-52 

Drugs and drug industry 
""Advice for the President-Elect: Food and Drug Administration/" R. 

B, Helms. N/D 80; 28-29 
"Biting the Hand That Cures Them/" K. L. Adelman. J/A 82: 16-18, 35 
""Consumer Protection Regulation in Ethical Drugs/" H. Grabowski 

and J. Vernon. (R) N/D 77: 46 
Controlling lhe Use of Therapeutic Drugs: An International Compari­

son. W. Warden, ed. (R) S/0 78: 63-65 
""Cost of Getting Nowhere at the FTC, The/" B. Yandle. J/A 81; 43-47 
""Drug on the Export Market, A/" (P) N/D 79; 10-11 
"""Excess Gastric Acidity"?"" (P) S/0 77: 4-5 
FDA Drug Approval—A Lengthy Process Thai Delays lhe Availability 

of Important New Drugs. General Accounting Office. (R) S/0 80: 53-
54 

""Generic Drug Equiyalents: Opening Pandora's Rx/" (P) M/J 79: 4-5 
' How to Turn Grandfather Drugs into Orphans/' (P) J/A 83; 5-8 
"Laetrile; A 'Forbidden Fruit/ " (P) J/F 78; 9-11 
"Less Paperwork lor Generic Drugs?"" (P) M/J 81; 5-7 
"Perils of Risk Avoidance, The/" P Johnson. M/J 80: 15-19 
""Politics of Policy Analysis, The: Protection or Ovcrprotection in 

Drug Regulation? " D. Seidman. J/A 77; 22-37 
"Public Policy and Drug Innovation/' J. H. Young. (R) M/A 84: 48-50 
"Regulating Pharmaceutical Innovation: An Economist's View/' J. E. 

S. Parker (R) M/A 78; 48 
"Revising the Drug Law —A Case of Give and Take?" (P) M/J 78: 12-13 
"Rx: More Regulation or Better Therapies?" W. Wardell. S/0 79: 25-
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Thinking Ahead 

If you don't like an EPA regulation, 
make a counterproposal; 
if it meets the same standards, 
the EPA will probably accept it 

Any manager who has had to deal 
with regulations—'whether from the 
EPA, the FCC, or tbe FDA-knows 
that any one regulation will not ex­
actly fit his or her situation, inevi­
tably, the rale is too inflexible to al-
low managers to meet the require­
ments in ways that make sense for 
their operations. 

Recognizing that managers and 
engineers probably know better than 
rules writers how to meet emission 
requirements in specific situations, 
the EPA has proposed three "con­
trolled trading" reforms to the Clean 
.Air Act that allow managers to batch 
sources and mix controls. In this ar­
ticle, the author describes how con­
trolled trading works and enjoins 
'.managers to take the initiative in 
-roposms; new ways to meet pollution 
•landards. He also suggests that this 
counterproposal process could be 
adapted to many other kinds of regu-
:r.tion as well, not only saving indus­
try billions of dollars but also pro-
•.'iding the same benefits intended by ' 
the rcguiations. 

William Drayton was assistant ad­
ministrator for plannmg and man­
agement oi the U.S. Environmental 
Protection Agency. He has taught 
regulatory and management reform 
at both Stanford Law School and 
Harvard's Kennedy School of Gov­
ernment. Before that he worked for 
SIX years as a consultant with 
-McKinsev es) Co. 

Getting 
smarter 
about 
regulation 

William Drayton 

Over the last four years, the Environ­
mental Protection Agency has been 
putting in place a new, smarter ap­
proach to regulating air pollution. If 
a company can find a more efficient, 
less costly way of getting the regula­
tory job done than the EPA's rules re-
quire-which in almost every case it 
can-the government will let the com­
pany do the job its way. 

Companies that have tried this new 
approach have achieved substantial 
savings, chiefly by "trading" expen­
sive controls for cheaper, often inno­
vative alternatives. For example, the 
3M Company plans to save $5 million 
at its Bristol, Pennsylvania plant next 
year by using water-based coatings and 
a new solventless "hot melt" process 
to reduce emissions more than re­
quired on three production lines in 
return for reduced controls on seven 
other lines. 

Managers should be looking to see 
how they can benefit from this proven 
new approach. They can do so confi­
dent that it has the new administra­

tion's strong support. One of Presi­
dent Reagan's first environmental acts 
was to make it easier for certain large 
urban plants to make these kinds of 
trades. 

The idea behind controlled trading 
is very simple. Rules, even the best 
possible rules, can't do what the man­
ager on the spot can: find the most 
efficient way of getting the job done. 
Rules writers can only produce a se­
ries of generalizations that apply re­
gardless of each situation's particular 
facts (and that usually also ignore 
other regulations affecting that case). 
The more a rules writer tries to adapt 
a rule to particular circumstances, the 
more detailed and inflexible it be­
comes. 

Controlled trading gives the man-
a,ger back the flexibility to find the 
best way of getting the iob done that 
traditional regulation took away. In­
stead of simply writing rules and then 
enforcing them ("command and con­
trol" regulationi, controlled trading 
encourages business to propose smarter 
alternatives before govemment moves 
on to enforcement ("command, coun-
tcrproposal, and control"!. This sim­
ple change promises to be the most 
significant innovation since the 1930s 
in how this country regulates. 

Managers can either counterpropose 
changes within one plant, as 3M has 

Authors note: A great many people worked very 
hard to make these reforms t reality. However, 
Henry Beal, Barbara Blum. Michele Corash, Doug 
Costle, Roy Gamse, Dave Hawkins, John Hoffman, 
[im Kamihachi, Bob Ken, Frans Kok, Mike Levin, 
lohn Palmisano, Steve Seidel, Deborah Taylor, and, 
most particularly. Iodic Bernstein werc all key 
colleagues. 
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done at Bristol, or they can negotiate 
trades with other plants in the same 
area-e.g., by paying another company 
to reduce pollution more than it is 
required to do as a means of avoid­
ing a more expensive equal reduction 
at their own facilities. They can also 
"bank" any such excess reductions 
for future use or sale. Govemment, as 
trustee for the public's interest, makes 
sure that such counterproposals are 
both environmentally equivalent to 
and as enforceable as the rules they 
replace. 

Business can save a great deal by 
using these new tools. A Du Pont 
study of roughly 50 of its plants, for 
instance, suggested that the company 
could cut its costs for controlUng hy­
drocarbon pollution by more than 
60%, or $80 million annually, if i t 
were allowed to make a simple switch 
in the mix of its controls. Because its 
calculations assume no innovation and 
no trading across plant Unes, Du 
Font's eventual savings wi l l probably 
be much greater. 

For example, at its Deepwater, New 
lersey chemical complex, Du Pont wi l l 
save SI2 million by reducing emis­
sions from five large hydrocarbon 
stacks more than 979c in exchange 
for not having to meet 85% reduction 
requirements at 100 small, difficult-
to-control process sources. The air 
wil l be cleaner after this switch than 
before. Further, since Du Pont wi l l 
now have to control and the state en­
vironmental agency monitor only five 
point sources, the trade wi l l result in 
faster compliance and better enforce­
ment. 

It is easy to understand how Du 
Pont could achieve such results in 
view of the extraordinary range of 
control costs that industry after in­
dustry now experiences. Companies 
commonly incur vastly different costs 
for removing a pound of the same pol­
lutant from different parts of a plant. 
In 1977 the EPA looked at a number 
of plants to get a quick sense of the 
range of costs. At the first plant it 
found that the cost of removing one 
pound of dust from the emissions of 
different processes, each subject to its 
own regulation, ranged from less than 
25 cents to SI00. 

Even a rule setting a performance 
standard for one process (e.g., paint 
spray boothsl is likely to prove crude 
and wasteful. A plant engineer who 

is responsible for 20 such booths 
knows that some are big and new 
while others are old and small; that 
they have different engineering qual­
ities,- that some are used all the time 
and others only for special jobs or at 
peak load capacity; that several w i l l 
be scrapped soon. If only the mle that 
all paint spray booths must meet a 
fixed standard were not in the way, 
the plant engineer could accomplish 
the same result much more efficient­
ly by controlling big, new, easily con­
trolled, heavily used machines more 
and small, old, peak-load booths less. 
Or he or she could ignore some of 
these small booths by controlling 
more tightly another process emitting 
the same pollutant elsewhere in the 
plant. 

Swaps across plant lines and indus­
tries make even more sense than those 
within a regulated process or among 
different processes within a plant. The 
average cost of removing a pound of 
a pollutant in industries with high 
abatement costs is a hundred times 
greater than the average cost in in­
dustries with less expensive options. 
Taking such huge variations in cost 
both within and among industries 
into account, managers can achieve 
truly dramatic savings by trading in­
creased controls on low-cost processes 
in a low-cost industry such as chem­
icals for less stringent requirements 
for high-cost processes in a high-cost 
industry such as nonferrous metals. 

This reform wil l eventually save 
billions of dollars a year. With air and 
water pollution clean-up costs alone 
running at roughly S40 billion per 
year, even a ioVc savings would be 
worth S4 billion annually. Actual sav­
ings are likely to prove much greater 
than 10%, especially once trading 
across plant boundaries becomes 
common. The EPA is working to create 
new market institutions to facilitate 
this trading. Applying the counter­
proposal idea to other areas of regula­
tion wi l l , of course, further multiply 
the savings. 

TTiis reform has passed the initiative 
back to business. These very substan­
tial savings, which go to the busi­
nesses innovating better controls and 
trading in this new market, should 
provide them with ample incentive 
'o take the initiative. 

Investing management time here 
wi l l help the public as well as profits. 

Society urgently needs a markedly in­
creased flow of new pollution-control 
techniques. Controlled trading pro­
vides business the same powerful, 
bottom-line incentive to find new, 
more efficient pollution-control meth­
ods to cut production costs. In the ab­
sence of such innovation we cannot 
solve the environment's core strategic 
dilemma: how to fit a volume of pol­
lution that grows with the economy at 
a compound rate year aher year into 
the forever fixed carrying capacity of 
our air, land, and water (see the ruled 
insert on p. 40). 

Controlled trading should also help 
solve the environment's second-gen­
eration enforcement dilemma—indus­
try's dismal failure to operate or main­
tain efficiently its control equipment. 
Recent EPA studies show that the 
average "complying" source of air 
pollution currently emits in excess of 
2s7c more pollution than it legally 
should, even netting out periods when 
it emits less. This problem, already 
critical, wi l l get steadily worse as 
equipment ages unless we give plant 
managers and engineers new incen­
tives. Now they commonly neither 
understand nor care much about their 
control equipment. However, once 
they design their own controls, they 
wil l have both the understanding and 
the psychological investment that are 
critical to keeping them working. 

Finally, regardless of how Congress 
may modify the Clean Air Act's en­
vironmental standards, these benefits 
wil l stand. Whatever standards and 
rules (inevitably wasteful) the EPA 
sets, managers can always make coun­
terproposals. [See the ruled insert on 
p. 52 for a summary of steps a busi­
ness can take to find better, cheaper 
methods for cleaning up.) 

Trading a pound of pollution 

Controlled trading is a new reform 
strategy. Most regulatory reforms have 
worked to regulate the rules writers— 
to force them to do a better job. Rules 
writers must consider everyone's opin­
ion. They must follow detailed legal 
procedures,- routinely consider en­
vironmental, economic, consumer, 
energy, urban, rural, equal opportuni­
ty, and a steadily expanding host of 
other concerns; and, increasingly, cal­
culate cost-benefit ratios. 
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Escaping an environmental dead end 
The environment is caught in a very dangerous 

cycle. Every year there are more people in the 
«irond. and every year the amount ot economic 
activity per person increases. Consequently, the 
volume of pollution grows at a compound rate, and 
every year the absolute Increase in our pollution 
protxem grows tjigger and harder to manage than 
the year before. Unfortunately, the amount of air. 
land, and water never grows. 

The resulting accelerating Imbalance between 
pollution and our natural resources is the chief 
reason our environmental problem is so difficult. 
Several decades ago people hardly worried about 
pollution. But by Earth Day in 1970 many felt condi­
tions had become intolerable. Since then, because 
of strong regulatory interventions, as a nation 
we ve reduced tfie levels of most traditional pollu­
tants. For example, the air contains 17% less sulfur 
now than in 1970. Had we not acted, however, sul­
fur levels would have become dramatically worse, 
not better. If our country does nothing more for even 
a few years, sulfur levels will again rise rapidly 

This annual compound growth in the volume 
of pollution is driving the ijnited States toward a 
very painful dead end. Just to maintain current, 
often unhealthful air levels - let alone to make any 
progress - the EPA and state environmental 
agencies must move down two very expensive, 
politically painful, and increasingly resistance-
prone paths 

First, growing pressure forces the EPA and state 
agencies to require those they regulate to remove 
progressively larger proportions of the pollution 
they generate. To reduce pollution 85% typically 
costs much more per additional pound removed 
than it does to remove 60% - and 98% costs much, 
much more. As we move up this cost curve, resis­
tance increases. Understandably, people want to 
know whether it makes sense to remove the next 
few tons of pollution if it costs as much to do so as 
removing the last several hundred tons. 

The second path is at least as unattractive. Envi­
ronmental managers are being forced to regulate 
larger and larger numbers of smaller and smaller 
people. Whereas the EPA and the states ohginally 
regulated only major polluters, they are now strug­
gling to force car owners in some 20 cities to submit 
to annual inspections of their pollution control 
equipment. Although this program costs relatively 
Utile per ton of pollution removed, few car owners 
(or the affected local governments) are enthusias­
tic. Similahy. environmental agencies have been 
compelled to reach out to small Industnes like dry 
cleaners and local printers. Visualize the reaction 
your local printer had when an environmental offi­
cer informed him that some of his presses emitted 
invisible pollutants and needed expensive controls 
With each step down this path, the hassle 
factor per pound ot pollution removed increases 
geometrically - as do the administrative costs 
incurred by the environmental agencies. 

In other words, as the volume of pollution con­
tinues to compound, the real price ot maintaining 
any given level of air quality increases sharply And 
as this trend continues, society may eventually be 
tempted lo compromise its public heallh standards 
In either case, it is impoverished. 

Finding a third path that leads away from this 
dead end is the most important strategic objective 
of thoughtful environmental managers, public or 
private. The only serious possibili^ lies in greatly 
accelerating the rate at which society discovers 
new. improved means of environmental control. If 
the country can increase this innovation rate 
sharply, it may be able to cut control costs as fast as 
compounding pollution pushes them up. 

The EPA's research staff can t possibly do all or 
even a significant portion of this job. Society will 
succeed only if it releases the creative energy and 
focuses the technical ability and specialized knowl­
edge of thousands of managers and plant engi­
neers all across the country on this problem. That is 
what controlled trading is designed to do and why it 
is environmentally essential. 

Until now almost all controls have been end-ol-
the-pipe black boxes (scrutitrars, bag houses, and 
so forth). Probably because of the noninvolvement 
of plant engineers to date, relatively little control 
has occurred through modification of the underlying 
production processes. Process change is one of 
the most obvious areas where the innovation stimu­
lated by Ihe positive incentives of controlled trading 
should take hold. 

We're getting better rules today as 
a result of these efforts. However, a 
rule is still a rule—unavoidably over-
generalized and rigid. 

Controlled trading doesn't try to 
regulate the regulators further; rather, 
it frees managers to find better solu­
tions. 

.Managers, plant engineers, and cor­
porate environmental officers, unlike 
rules writers, can identify and install 
the most sensible mix of controls for 
each facility, innovating where neces­
sary and taking into account all its 
unique circumstances as well as those 
of nearby plants and of the area's air 
quality conditions. They can do this 
by negotiating case-by-case trades—if 
govemment lets them—in exactly the 
same ways companies deal with one 
another in every other aspect of com­
merce. The essence of EPA's controlled 
trading refonns is to make such trad­
ing possible. They are designed to free 
management ingenuity and initiative 
through three key, closely interrelated 
tools: the bubble, offset trading, and 
banking. 

The bubble: Managers can use this 
reform to escape the narrow scope of 

existing process-by-process regulation 
and to look at their facilities as a 
whole. In planning their counterpro­
posals, they can imagine that their fa­
cilities are covered by an enormous 
plastic bubble or dome. Managers may 
control the several sources of pollu­
tion under the bubble in whatever 
way they think makes sense, as long 
as no more pollution escapes than 
would have under the, former process 
regulations: As long as air quahty is 
protected, the bubble can stretch well 
beyond one plant's boundaries. It ap­
plies to all existing processes that emit 
the same pollutant. 

Within nine months of the EPA's 
announcement of the bubble policy in 
December 1979, industry had started 
to develop more than 70 bubble trades. 
The average trade promises to save 
more than S2 million. The trades are 
as varied as the companies' circum­
stances: 

• With a multiplant bubble cover­
ing two of its generating stations in 
Providence, Rhode Island, Narragan-
sett Electric is saving its customers 

upward of $3 million and the coun­
try 600,000 barrels of imported oil pier 
year while cutting sulfur dioxide 
emissions by 30%. Both stations now 
burn imported low-sulfur oils; in ex­
change for use pf. domestic natural 
gas at one plant, the company wil l 
switch to higher-sulfur oil at the 
other. 

• Through an analogous fuel 
switch, Kodak's Eastman Gelatin 
subsidiary in Peabody, Massachusetts, 
where unemployment is high, avoid­
ed laying off 350 workers. And a small 
Pennsylvania nursery company pro­
poses similar trades at three of its 
greenhouses. 

• At its printing and packaging fa­
cility in Boulder, Colorado, Coors 
Beer expects to save between $300,000 
and S2.5 million per year. Emissions 
on one printing line can exceed regu­
latory limits as long as that excess is 
offset by another line emitting less 
than it is allowed that day. 

• U.S. Steel's bubble at its Fairless 
Works wil l save it Si 5 million by sub­
stituting the use of low-sulfur fuel in 
six production processes for the instal­
lation of very expensive coke oven 
gas desulfurization equipment. 
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The 3M and Du Pont cases discussed 
previously illustrate two other types 
of bubble trades. 

As business and the EPA continue 
to gain more experience with this cen­
tral innovation, they will work out 
its remaining bugs and make it stead­
ily easier to use. For example, one 
change New lersey made in January 
affecting one industry in that state 
alone produced 50 new bubble pro­
posals by April. As the volume cf 
bubble trading increases, it will be­
come increasingly easy to use—to the 
benefit of both the environment and 
the country's need to modernize its 
plants and generate new jobs. 

tightly as possible and (2) ofiEsets 
whatever it can't control with reduc­
tions not aheady required by law of 
the same pollutants from other facil­
ities elsewhere in the community. 

• When Peimsylvania successfully 
attracted Volkswagen to a site in the 
western part of the state, one element 
in its package of inducements was the 
provision of sufficient offsetting re­
ductions of the area's smog-causing 
hydrocarbon pollutants to meet this 
requirement. The state provided these 
offsets itself in large part by shifting 
to water-based rather than petroleum-
based asphalt in its road building and 
repair work in 16 nearby counties. The 
VW plant now needs additional off­
sets, and it and the sute are explor­
ing several prospects at nearby steel 
facilities. 

• The chambers of commerce in 
Shreveport and Oklahoma City made 
room for new General Motors plants 
in their communities by inducing 
local oil companies to close marginal 
facilities and reduce storage tank emis­
sions. 

• Management of General Portland 
Cement paid Parker Brothers $520,000 
to install dust collectors on its facil­
ity in New Braunfels, Texas so that 
General Portland could add a new 
coal-fired preheater to its plant there 
without pushing the area over, the 
health standards for particulates. 

During the start-up years of 1978 and 
1979, business completed nearly 700 
documented offset trades. The third 
and newest element of controlled 
trading, banking, will make such trad­
ing much easier and should increase 
its volume substantiallv. 

Banking: Swapping clean-up re­
quirements among pollution sources 

Offset trading: It is illegal to build 
a new facility or expand an existing 
plant in an area where the air is too 
contaminated to meet basic health 
standards if doing so will aggravate 
the area's air quality problem. To pre­
vent an intolerable conflict between 
the need for local economic growth 
and modernization on the one hand 
and this statutory public health re­
quirement on the other, the EPA de­
veloped the offset pohcy: the new 
source of pollution can move in as 
long as it (1) controls its emissions as 

is the essence of controlled trading. 
Where one source can provide the 
same pollution reduction far more 
cheaply than another, everyone gains. 
When the sources lie beyond a com­
pany's boundaries, however, trading 
becomes more difficult. Companies, 
especially those opening a facility in 
an unfamiliar community, have in­
adequate information regarding both 
what reductions are available else­
where and what their price tags are. 
Consequendy, despite the oppor­
tunities offered by huge variations in 
the costs of removing a pound of the 

same pollutant both among companies 
and industries, 93% of all completed 
offset trades have involved different 
parts of the saine company. 

Trading is difficult for another rea­
son: most clean-up decisions involve 
capital investments that are imple­
mented at one moment in time. Even 
if two plarmed investments are ob­
vious trades, a switch may nonethe­
less prove impossible if the invest­
ments are timed differently. This is 
especially Ukely if each decision is 
driven by independent regulatory 
deadUnes. 

Banking solves these problems. A 
pollution reduction bank works sim­
ply: it (1) purchases or takes emission 
reduction credits (for abatement be­
yond what the law requires) on con­
signment from pollution sources in its 
service area, (2) stores them, or (3) 
acts as a clearinghouse to facilitate 
subsequent trading. For example, a 
company may decide to install a 
larger, more efficient piece of control 
equipment than it legally must and 
sell the additional reductions to the 
bank if the price is attractive. Or a 
plant may switch to natural gas and 
sell or consign the resulting pollution 
reduction to the bank. 

Some local governments have been 
working actively to help their banks 
build up their emission reduction ac­
counts. Boston, for instance, is con­
sidering providing free technical as-
.sistance to private building owners 
seeking to cut their fuel bills in return 
for control over the offset credits that 
will flow trom the accompanving pol­
lution reductions. By August 1980, 
San Francisco, Seattle, and Louisville 
had full-scale banks in operation, and 
another 20 communities or states were 
developing them. (Even without such 
institutions, many companies have 
stockpiled reductions or potential re­
ductions both to safeguard future 
growth and, with the help of the bub­
ble, to phase in control investments 
more economically than existing 
regulatory deadlines allow.) 

A pollution control bank can be a 
for-profit or not-for-profit organiza­
tion; in the latter case, local environ­
mental control or economic develop­
ment agencies or perhaps chambers of 
commerce are most likely to manage 
them. 

Once it has established such a bank, 
a community will have a competitive 



Harvard Business Review July-August 1981 (5) 

advantage in attracting industry. As 
soon as a company expresses interest, 
the community can immediately offer 
at a known (perhaps subsidized) price 
a supply of emission reduction credits 
that the company can use to satisfy 
pollution standards. Management 
saves not only money but also a good 
deal ot recrulatory uncertainty, delay, 
;.ind frustrntion. .-̂  working bank -^vill 
also benefit established companies. 
Before investing in expensive controls, 
a manager can quickly and efficiently 
determine whether it might be simpler 
or cheaper to buy a reduction from 
che bank. 

Banks may also provide brokerage 
.services to help extend the e.^iciencies 
of controlled trading to smaller com­
panies and make the market more 
liquid. In this role, a bank can further 
stimulate the market by providing 
free audits to help companies evaluate 
the potential for creating extra reduc­
tions. Brokers providing some or all of 
these services may, of course, operate 
independently ot a bank. 

A formal banking system creates a 
continuing incentive for companies 
to do more than required when replac­
ing control equipment or meeting new 
control standards. The banking re­

form helps make these cheap extra re­
ductions valuable commodities that 
management can use to satisfy future 
control obUgations, to offset planned 
expansions, or to sell to other com­
panies locating or expanding in the 
area. The bank charter's legal guar­
antees can encourage investment in 
pollution reductions by protecting the 
credits against confiscation and by 
specifying what will happen if, for 
example, the EPA demands further re­
ductions. 

Safeguards: This new market ap­
proach to regulation could not sur­
vive laissez-faire. If the EPA or the 
states allow these reforms to become 
loopholes, controlled trading will col­
lapse instantly. The environmental 
community and the public would, 
quite sensibly, reject it. Consequent­
ly, the EPA has taken great care to 
design this new approach to be loop­
hole resistant. The bubble policy in­
corporates a number of safeguards, 
for example: 

• Hazardous elements (e.g., ben­
zene) of a class of pollutants (e.g., hy­
drocarbons) can be traded only if the 
volume of that element declines. The 
presence of trace elements cannot, 
however, be used to block a trade. 

• The EPA discourages trades of 
road and storage pile dust for produc­
tion process emissions, chiefly because 
the former may be less harmful and 
harder to measure or model. How­
ever, the EPA has approved a bubble 
involving just this sort of trade at 
Armco's Middlctown, Ohio steel plant 
because Armco actually demonstrat­
ed that its counterproposal removed 
more than six times the pollution— 
4,000 tons a year instead of only 650 
tons. (This bubble saves Armco from 
S14 million to S16 million in capital 
costs and S2.5 million to S3 million a 
year in operating costs.) 

In addition to these substantive safe-
,i;uards, the EPA has, at least initially, 
limited both those who can use bub­
bles and where they can do so. The 
EPA wil l only consider bubble appli­
cations from companies that have 
complied with current emission limits 
or arc keeping to an agreed compliance 
schedule. Frankly, this provision was 
written to keep cheaters out of the 
new marketplace, especially during 
its sensitive start-up years. Tiiere arc 
very few such companies. Of Connect­

icut's 12,000 registered sources of air 
pollution, for example, only 20 to 30 
required serious enforcement action 
during the first four years of environ­
mental regulation in that state. And 
only 3 or 4 of these were hard-core 
scofflaws. However, every regulatory 
agency knows which companies in 
its jurisdiction these few are. (The 
staff has suffered at their hands be­
fore.) To let one of these companies 
be an early applicant would be to en­
sure a worst-case response, setting a 
precedent that could limit needlessly 
the bubble's applicability. 

The policy's chief geographic limi­
tation is in areas that have not met 
minimum national air quality stan­
dards. Companies in such areas must 
demonstrate that their bubbles will 
not interfere with the area's making 
satisfactory progress toward achieving 
compliance. 

The ultimate safeguard of every­
one's interest is, of course, the en­
vironmental agencies' final reviews of 
each counterproposal. Acting in the 
public interest, these agencies wil l ap­
prove a trade (or bank transaction) 
only if i t respects their policies and, 
most important, passes the comer-
stone tests of environmental equiva­
lency and equal enforceability. 

Now let's look at the U.S. experi­
ence with controlled trading to date, 
point up what the problems have 
been, and summarize the major out­
standing policy issues. 

.Making a regulatory market work 

Turning the idea of a regulatory mar­
ket that supports extensive controlled 
trading into reality is an ambitious 
undertaking. Literally thousands of 
people—business managers and engi­
neers, state and local officials, EPA 
staff, legislators, environmental activ­
ists, and the press—must learn to use 
re.gulation and to work with one an­
other in fundamentally new ways. Al­
though controlled trading is now a 
proven, widely used approach produc­
ing very substantial benefits, it wi l l 
still take years before it is fully insti-
rutionalized where it is most crucial 
— in these people's heads. (It took 15 
years for American farmers to accept 
hybrid corn.) 

Over the next several years the Con­
gress, the EPA, the states, and both 
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the business and environmental com­
munities wi l l continue to develop and 
refine the reform's basic legal struc­
ture. They wi l l close the odd loophole. 
More important, they wi l l extend the 
market's coverage and continue to 
loosen restrictions that prove unnec­
essary'. Business must also organize to 
take advantage of this new oppor­
tunity; it must provide the chiet case-
by-casc initiative. 

The experience so tar: The simple 
common sense of the counterproposal 
idea quickly won ful l support. Al­
though initially some environmental­
ists feared that the refonn might be­
come an enforcement loophole or take 
too much staff time, much of this ini­
tial concern has abated with actual 
experience and as the reform's en­
vironmental advantages have become 
more apparent. Recently, one envi­
ronmental leader commented that this 
approach is probably the wave of the 
future. A number of line managers 
quickly saw the practical implications 
for their companies, lohn Barker, 
Armco's director of environmental 
engineering, described his first bubble 
as follows: 'Wc can control six times 
as much [pollution] for one-third the 

cost in half the time and at a tiny frac­
tion of the energy consumption." 

Aher several years and more than 
a thousand completed trades, offset 
trading is reasonably well established. 
Because so little cross-company trad­
ing occurs, however, much of the pos­
sible benefit remains untapped. The 
new banking and brokerage reforms 
should help. 

The bubble is now beginning to 
gain considerable momentum. Its 
start-up year was much slower, in 
large part because the EPA was very 
cautious when it launched the bub­
ble policy in December 1979. It took 
great care to avoid either falhng on its 
face administratively or creating an 
enforcement loophole (which it felt 
might well prove politically fatal to 
the whole policy). 

The agency was probably too cau­
tious, however. I t imposed a series of 
restraints on the policy that—in fact 
or as a matter of perception—frustrat­
ed many of the state environmen­
tal agencies and companies seeking 
to use i t and that, with 20-20 hind­
sight, were not necessary. Irving Sha­
piro of Du Pont, one of the bubble 
policy's early supporters, expressed 
this common fmstration in an April 
1980 letter to the EPA: " I am quite 
concerned that procedural problems 
may prevent its [the bubble's] effec­
tive implementation." 

.Vliiicoursc correction: In September 
1980, the EPA convened a conference 
of businessmen, congressional and 
White House staffs, environmentalists, 
and state and local environmental 
agency managers to help it design a 
midcourse correction for the bubble 
policy. Since then it has removed a 
number of unnecessary barriers: 

• The EPA wil l now approve 
classes of trades proposed by the states 
rather than insist on reviewing each 
case itself. This change responds to 
the most loudly voiced complaint of 
both industry and the states. They 
have found the added delay and sec­
ond-guessing of a formal federal re-
\"iew of each counterproposal, on top 
of a formal state review, maddening. 
The EPA responded first by offering 
to do its review simultaneously with 
the state whenever the state and com­
pany werc willing. 

Then, in November 1980 the EPA 
agreed to allow New Jersey to ap­

prove hydrocarbon bubbles by direct 
permit changes as long as the proce­
dure met a few simple criteria. The 
EPA would have 20 days to object to 
such bubbles, but federal approval 
would no longer be required. (New 
Jersey beheves that this one small 
change will in 1981 permit that sute 
alone to approve up to 300 chemical 
companies' bubbles, worth several 
hundred million dollars in savings.) 
The EPA has urged other states to de­
velop similar generic regulations gov­
eming bubble approvals, and a grow­
ing number are doing so. Sute and in­
dustry initiative is what's needed now. 

• The EPA no longer routinely re­
quires detailed mathematical model­
ing—the rime-consuming, expensive, 
and unavoidably judgment-filled black 
art of air pollution regulation. For 
90% of the applications, where much 
easier tests of envirorunental equiva­
lence will suffice, that's all the govem­
ment now requires. 

• The EPA no longer restricts 
trades in areas with unaccepuble air 
quality across the different processes 
emitting hydrocarbons for which it 
has developed technical guidelines. 

• The agency now allows the can-
coating industry to exceed its emis­
sion limits with some batches of cans 
as long as it offsets those excesses. 
This change wi l l be worth $135 mil­
lion to this small industry in 1981 
alone—another precedent other indus­
tries can follow. 

• In March 1981, the Reagan ad­
ministration changed the definition 
of source in the EPA's nonattainment 
regulations. This change allows com­
panies locating large new facilities at 
existing sites to trade control require­
ments between new and old parts of 
the plant. Two refineries and two GM 
plants in California wi l l be immediate 
beneficiaries. 

These and a number of other simple 
recent changes have made it much 
easier to use the bubble. 

Four major, difficult issues arc still 
outstanding, however. How they are 
resolved will importantly influence the 
speed and degree to which our coun­
try benefits from controlled trading: 

1. Should government limit the use 
ol the bubble in areas that have not 
met national air quality standards for 
Iicahh—that is. most of our chicst 
During the year after it announced 
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the bubble pohcy, the EPA in effect 
prohibited its use in nonattainment 
areas with two limited exceptions—if 
a company could demonstrate that, 
taking all sources of pollution into ac­
count, either its part of the city did 
meet air quahry sUndards or had an 
adequate plan for doing so or, alter­
natively, that certain hmited types of 
hydrocarbon trading (exempted for 
historical purposes) were involved. 

This sweeping restriction is not 
what the EPA intended. The original 
pohcy approved trading once an area 
had a fully accepted plan for coming 
into compliance. The agency then ex­
pected to approve plans for most 
areas within months aher the bubble 
policy was promulgated. Good inten­
tions notwithsunding, however, al­
though the agency has partially or 
conditionally approved a great many 
state plans, it has given final permis­
sion to very few even now. Conse­
quently, urban bubbles proved to be 
available to only those few companies 
that could fit into one of the two ex­
ceptions. 

Now the EPA allows bubbles in 
nonattainment areas regardless of the 
finality of the state/local compliance 
plan. It has, however, imposed a new 
condition: companies proposing bub­
bles in such areas must meet a high­
er standard of control, "reasonably 
available control technology," than 
previously applied to them. The ra­
tionale for this added requirement is 
that, once the area gets a finally ap­
proved control plan in place, the com­
pany wil l probably have to meet a 
higher standard. If the government 
lets the company go ahead with capi­
tal investments that fall short of this 
future need, it will , a year or so later, 
either have to force the company to 
go through expensive retrofits or ac­
cept inadequate levels of controls. 

This new condition wil l clearly dis­
courage some, perhaps many, com­
panies from proposing bubbles. A 
higher standard is a more expensive 
standard, and only the more profitable 
trades are likely to make accepting 
these extra costs worthwhile. How­
ever, if managers believe that in a few 
years they will face a higher standard 
in any case, they will probably give 
only limited weight to this temporarily 
increased expense. They may even 
prefer to get an early, firm reading of 
what will eventually be required. 

Delay and uncertainty are likely to 
be a more serious barrier. Definitions 
of reasonably available control tech­
nology do not exist for a great many 
processes. Must a plant manager seek­
ing to develop a bubble under this pro­
vision first get his or her state agency 
to define sundards for those pro­
cesses the plant wishes to put under 
a bubble and for which no sundard 
has yet been set? If so, given the dif­
ficulty of setting such standards and 
the press of many other demands on 
state air pollution agencies' suffs, the 
manager may have to wait some time 
to get an answer. 

Fortunately, in most cases govern­
ments that allowed companies to use 
the bubble without this added re­
quirement would not be confronted 
with a retrofit-or-nothing Hobson's 
choice. As long as a company or its 
community has a number of ways of 
reducing pollution, there wi l l be no 
need to force sources that have just 
executed a trade to retrofit. If the gov­
emment revises a community abate­
ment plan and asks companies in the 
area to reduce their emissions, they 
can comply by controlling any source 
of the same pollutant within the area 
using controlled trading techniques. 

Most cities are not suffering ex­
treme levels of pollution and could 
meet clean air standards in a number 
of different ways. At least these cities 
could approve bubbles within the 
limits of existing requirements with­
out risking the inabiliry to meet stan­
dards. Such a liberalization would go 
a long way toward reahzing the ful l 
potential of the bubble. 

2. Should the companies that must 
be in compliance with air quality stan­
dards by i()Si (or face financial penal­
ties) have to install unduly expensive 
control equipment because they can­
not get their bubble proposals ap­
proved in lime' The EPA has taken a 
step toward solving this problem by 
informing companies that are inter­
ested in using the bubble and that are 
proceeding satisfactorily toward com­
pliance that it won't use its limited 
enforcement resources to investigate 
their cases, thus de facto removing the 
penalty deterrent to using the bubble. 

3. How can nianfl,s;crs be iissured 
that the reduced control requirements 
they purchase in exchange tor a great­
er abatement erton elsewhere won't 
be expropriated!- Some managers have 

Finding a better way 
Each plant s managers should try to find better, less 
expensive ways ol cleaning up their processes than 
are required by the several rules that apply to Iheir 
plant. The procedure is simple; 

O Calculate the marginal cost of cleanup for every 
process emitting the same pollutant. 

0 See if it is leasible and still economical to cut 
more emissions Irom the leas; expensive sources 
(or from any easy-to-control unregulated sources of 
the same pollutant). 

O Check to see if any nearby sources of the same 
pollutant might be willing lo sell a reduction inex­
pensively (which is easy if a bank serving the 
plant's community already exists). 

O Make a counterproposal to the state environ­
mental agency and let the EPA know. 

expressed concern that these relaxed 
requirements wi l l prove an all too 
easy and visible target for environ­
mental agencies looking for new ways 
to offset the compounding growth of 
pollution. Many business people need 
strong guarantees against such capital 
expropriations before they enter the 
controlled trading market. Policy and 
the law must safeguard against sei­
zures either of a banked or otherwise 
stored pollution reduction credit or 
of a relaxed permit requirement pur­
chased with offsetting reductions else­
where. 

Ultimately, business's chief protec­
tion is the fact that both legislatures 
and the courts understand how coun­
terproductive expropriation is. If al­
lowed, expropriation would wreck the 
market. The EPA will certainly op­
pose any threat of expropriation as 
strongly as it can. It is now working on 
a regulation designed to settle this and 
a number of other controlled trading 
issues permanently. 

4. Should new plants be prohibited 
from trading emissions reductions 
with existing facilitiesi At present, 
new plants must meet very specific, 
tight standards. They cannot lower 
the often steep marginal costs of these 
controls by purchasing reductions 
from existing nearby facilities. Sup­
porters of this policy argue that new 
sources should be controlled as tight­
ly as possible: they wil l be with us for 
a long time and should be built to 
perform at a high standard. Whereas 
!t may never be politically possible to 
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clean up existing plants efficiently, it 
is much easier to regulate new sources. 
Some enviroiunentahsts consequently 
beheve that the gradual replacement 
of dirty existing facihties by tightly 
controlled new plants is the only hope 
for cleaning the air. 

Those who hope to allow new 
plants to trade respond that it doesn't 
make sense to force a company to pay 
up to 10 times more to remove a 
pound of pollutant than it could by 
trading the undiminished cleanup re­
sponsibility with another facility. 
They ask. Why should the EPA care 
how companies discharge their re-
sponsibihties as long as they do? They 
also point out that the "new" control 
equipment insulled in the early 1970s 
is already old and in growing need of 
replacement. The vision of solving the 
country's air quahty problem without 
existing sources bearing much of the 
load is a chimera. 

Cleaning up 

Encouraging industry to counterpro­
pose better ways of getting the pub­
lic's job done is as basic and broadly 
applicable an idea as it is simple. 
Many different kinds of regulation-
such as those controlling noise in fac­
tories, allocating airport landing rights, 
or even goveming children's super­
vision in our schools—could be re­
vised to allow industry to propose 
cheaper, but still effective, control 
methods. 

The United States needs this smart­
er form of regulation. Over the last 
few years, business and the EPA have 
demonstrated that it works. Public 
and business managers must now fin­
ish the job both of implementing the 
reform in the air pollution area and 
of extending it to new areas.^ 
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Exec}11ive Siuii)nai•y 

Amei iea is (^xpci ieiu-jng ; i di ;im;itie inci ease in gDvei nineiit i egiihi-

tioii , wi t l i the iiuist. sigiiilicant g iowt l i in tlie enviidiimenlal. liealtli. 

and safety aieas. While the goals of many o! these i egiilations may 

lie laii(lal)i(\ tlieix' is a growing realization that we at e wasting 

r i'souic(!s: lA-gislalmes and agencies shnply ar e not allocating limited 

resoiii ces in a cosl-elfeetive manner. We eoiild achieve as good or 

heller proleclion of luiinati heallh anil the t ' liviroiimenl al far less 

eosl hy regiilaling smal ler. 

Ilcgiilalions are WVv "hidden taxes" thai impose costs Uiat are not 

readily iipparenl, \ ( ! l iirc enormous. .Iiisl as the public mtisl pay for 

jrovcrnmenl spijndinjr progrtims through higher taxes, they must 

also pay a high price for regiil.-itions - as customers, employees, and 

sliiekliolders. The soaring costs of regulation slilU' ]iro(liietivity. 

wages, anil <!eoiiomie growth. Regulations also undermine jobs and 

iniernaiional (•onipelitivene.ss. The increasing strain on oui- nation's 

r(!soiirces lirings into shtii p focus llie challenge for the ''.)()s and 

beyond: Tlie nation must not only reduce regulation, hut when w t' 

choose lo regulate, w e niiisl regulate smarter. 

Regulators cannot regulate smal ler unless l l ieir leaders alliiu it and 

demand i l . Strong letidership ituisl change the current incentives that 

drive agcMicies lo create new regulations with l i t t le restraint, hut offer 

virtually no rirward for refoi iniiig or eliminating existing n gulatioiis 

or obviating llie need for new ones. 

I'.usiness is not alonc! in calling for i-egiilatory reform; taxpayers, 

slate and local governments, .icademics, members of (^ongicss, the 

rresideut and the Vice I'rcsidenl have all e\|)i esseil concern about 

the rising tide of r egiilalions. To provide a l i amewoi k for sinarteT-

regulation. The Utisiness Roundtable recommends that federal, state, 

and local governnients implemiMit the follnwing twelve tenets nf 

rat iniial I cf^ulat ion: 

1. Risk-Based Pr ior i t ies and Public Educat ion: To provide 

more cos t -e f fec t ive p ro t ec t ion to human hea l th and the envi­

ronment, regula tory pr ior i t i es should be based upon real is t ic 

considerat ions of r i sk . Agencies must educate the publ ic 

about the leve l of r i sks proposed for regula t ion compared to 

r isks fami l i a r to the publ ic , as w e l l as the cos t of reducing 

tha t r i sk . 'X\w government sliotild <-stimate tlie l elatlve i isks posed 

hy diHerelil stlhstances, prtMlucls, or activilies and decide wlielln i . and 



how. lo regulate ba.sed on those risks. Resources should be cominilled 
where the greatest risks can be reduced ;it the l(;;isl cost. 'I'lie govern­
ment shonki ensure that the public understands the magnitude of each 
risk compared to more familiar risks, as well its the costs of txulucing 
llial risk. 

2. Risk Assessment and Risk Management: Risk assessment 
methodologies should be continuously improved, and agencies 
should establish a clear distinction between assessing risks 
and deciding how to manage them. 'I'tu' scienlilic process of risk 
assessment should be made as objeclive as possible, and uniform 
standards should be applied. Any necessary policy or scientific .juilg-
menls should be disclosed. Co.st-effcclive aiiiiroaclies to managing 
risks should be promott^d. 

3. Sound Science: Agency decision making should be 
grounded on the most advanced scientific knowledge 
currently available. New ri'gtilatious should he liased on the inosl 
advanced and credible scienlilic knowledge, :ilid cvxisling regulations 
and methods should be regularly uixlaled to incorporale scienlilic 
advances. In making decisions and selling priorities based on risk, 
agencies should use "best estimates," not worsl-case estimates of risk. 

4. Benefit-Cost Analysis: Benefit-cost analysis should be 
utilized by agencies when developing regulations, with 
preference given the least costly regulatory alternative that 
accomplishes program objectives. I'"irsl, ag(;ncies should iisi! 
benefit-cost analysis to determine whether or not a proposal should 
he considered for adoptimi. Second, agencicrs should iisi^ cosl-
effeeliveness analysis to select the regulalory option llial achieves 
regulatory objectives in the least costly way. 

5. IMarket Incentives and Performance Standards: Market-
oriented solutions and performance standards should be 
favored over command-and-control regulation. Market-based 
regulatory approaches rtjprodiice the efficiency of a free market hy 
internalizing the cost of a regulated activity or stibslance. They allow 
regulated parties lo meet or exceed regulalory goals in lhe least 
costly way. Moreover, maikel incentives and performance standards 
adapt to changed circumstances more quickly than government 
eommand-and-conlrol regulation. 

6. Productivity, Wages, and Economic Growth: Methodologies 
should be implemented and continuously improved to assess 
the impact of major regulations on productivity, wages, and 
economic growth, as well as the adverse impact on jobs and 
international competitiveness in industries that bear the 
burden of regulation. Vov our economy to grow, regulatory ami 
ecouomic goals must become comiilementiiry, not conllicling. 
(lovi'i nmeiil must he more sensitive lo the impacl of ri'gulalion on 
w:igcs, prices, jobs, and international competiti\cness. 

7. Coordination Among and Within Agencies: Coordination 
of regulatory activities among and within agencies should 
be improved to eliminate inconsistencies, duplication, and 
unnecessary regulatory burdens. To address problems w ithin 
the jiirisdiclion of nuilliple agencies, a strong interagency cotmnittee 
should engage in strategic iilanning and develoj) a coorrlinatcil 
responst! helort! regtilalions are proposed. Each agency slionld also 
coordiiialc ils programs lhal address dillerent asjx'cts nf tin- same 
prolilem. 

8. Openness: The entire regulatory process, including 
centralized Executive review and management of agency rule 
making, should be open to public scrutiny, to promote the 
quality, integrity, and responsiveness of agency decisions. 
Scci(!cy should be removed from the regulatory devi'lnpnient and 
review proci>ss. More rules should he develcipeil through regulatorv 
ni'gotialion, which involves opi?n negotiations between ri'gulators 
and inttM esled parlies. 

9. Periodic Review: Programs and regulations should be 
periodically reviewed for purposes of determining whether 
they should be reformed, discontinued, or consolidated. 
I'eriodic review allows for govc^rnnieiit-wide priority settin.ir tbrougli 
leforming or eliminaliiig regulations, iiptlating scientilic metlmdnlo-
gies. reorganizing an agencv, or realloc.-iling responsiliility among 
agenciirs. Where appropriaU', legislaliir(;s can ensutc a sli ictrt reviev 
lirocess by selling firm deadlines hy w hich they will he corn|iell(Ml 
lo evaluate tiiid vote for contiiiiialion oft i program, or the progi .im 
w ill termiiiiile. 



10. Federalism: Regulatory authority should be more rationally 
allocated among the federal, state, and local governments, 
and federal regulatory programs should avoid unfunded 

mandates. Many ticlivities and substances :ire controlled by a mix 

of federal and stale regulation. Modern cnmmercial l ealilit's demand 

a mure cost-effective balance of federal and state regulation. The le.l-

eral government is jirimarily responsible for adiieving this l.alanc.' 

and should carefully consider whether to precmiil and regulate a field 

or leave the field to the states. The federal government should also 

refrain from directing slate and local governments to administer or 

comply with federal programs without providing Hie necessary funds. 

11. Paperwork Burdens: Paperwork burdens caused by regula­

tory programs should be expressly assessed and substantial ly 

reduced. The massive paperwork burdens imposed on business, the 

public, and governments themselves must be reduced. Tbe Taperwork 

Reduction Act and OIRA's iiaperwork control respon.sibilities should 

be strengthened. Moreover, administrative process costs - the inlleM-

bility, unresponsiveness, and delay that characterize many regulalory 

programs - should be examined and reduced. 

12. Regulatory Budget: A f ramework should be developed 

to account for expenditures required by regulations and to 

promote greater fiscal restraint on regulatory programs. There 

is a pressing need for government lo be more sensitive lo I IK! cumula­

tive co.sts of regulations. Under a regulalory budget, agencies would 

liave a jiowerful incentive lo regulate in a more cost-effective manner; 

each agency could be limited in the amount of regulatory c.i.sts 

imjHised on the economy each year. 
* + ^ 

A nnifiue opportunity for meaningful regulalory n'roi in pres^ents 

itself. There is a growing consensus not only on llie need for icgulato-

ry reform, but also on how lo achieve i l : Oovernmeiil must a.s.sess the 

seriousness of risks proposed for regulation, compare risks lo be regu­

lated to risks familiar to the public, di.sclose the costs of regulation, 

rcgiil.ite only i f t h e benefits outweigh the costs, and .select llu? most 

cost-effective, market-driven nielhod possible. This is smarter regula 

tion. And sniai ter regulation is better regulation, for consumers, gov-

ei nmenls, ami business alike, rresideut Clinton's Ivseciitive Oiiler on 

Regulatory I'lanning and Review espou.ses many ol tlie.se iirinciples 

for improving both regulations and the regulatory process itself. 

However, the Wliite Hou.se, Congress, agencies, and the states niiisl all 

commit them.selves to smarter regulation. The Husiness Roundtable 

i-ecommends that governments at all levels implemt;nt these tuelve 

tenets. Our iitttiitii citilimt iifftiiti to iiimiir llii' ctiiillciitif In i; i/iil<itt' 

siiitiilfi: 



/. Intvoduction 

Since the l'.)7()s, our nation has implemented far-reaching regulatory 

programs to protect human health and the environment. Congicss 

created new agencies - such as the Envii-onmenlal Protection 

Agencv, the Occupational Safely and Health Administration, and the 

Consumer r roducl Safely Commission - with broad responsibilities 

to reduce risks lo public health, salet.v. and tbe envii-onment. Older 

agencies, such as the Food and Drug Administration, have been given 

(•xpanded regulalory authority. Sweeping legislative mandates have 

directed agencies lo redme risk to the environment, health, and 

safety, almost w i lhoi i l compromise. 

Some govi'rnnuMil intervention in the economy may be neces.sai y to 

achieve desirable goals such as a cleaner environment, .salt.'r working 

cimditions. and .safer products. In many instances, specific regulations 

have been well conceived and rea.sonably implemented. These . tfoi ts 

have produced siibslanUal benefits for V\w. country and its people. 

And yet, even with the best of intentions. govermiK ut simply is 

not allocating limited resources in a cost-effective manner. Despite 

a dramatic increase in environmental, health, and safely regulation, 

expei ience has taught us lhal often oiu- regulatory efforts have been 

more costly and less effective than they could have been. Moreovei-. 

tlu- enornuius costs of federal atul state regulations exert a heavy drag 

„n the ••cononi.v. They depress wages, stille productivity and economic 

growth, drive ujt prices, aiul impede innovation. They al.̂ o burden fed 

oral, state, and local governments. In our increasingly global economy, 

excessive regulation seriously tiiulermines the competitiveness of U.S. 

biisine.s.ses. Ullimatel.y, the American public suffers. 

The costs o f i egulation are undeniably high, aiul the costs -if many 

regtilalions plainly outweigh their benefits. The annual cost of leih ral 

regulation was con.servatively estimated at $.'')S1 billion for I!)!":!; it is 

projected to rise lo M'Ml billion by the year 21)00.' ,.\lmnsl 7.̂ ' . of tliat 

cosl increase is expected from addiliimal environmental, heallh. and 

safety regulation.-' According lo K.rA projections, by the \ ear 2000 

the United Slates wi l l .speiul $Uit) billiim annually on pollution control 

alone - almo.st !>0 percent more than was spent in li)«7. Although 

economic regulation in iueas such as transportalion and energy has 

declined, eosl nMluctions from earlier i( 'forms have been dwarfed by 

new regulation in the enviromuental. health, and safety areas.' 

lieyon.l the problems caii.sed by the rising costs of go\ ernmeiit 



regulation, the regulatory process itself has beconie unduly rinid, 

unresponsive, and inconsistent. These prol)li?ins liavi? sparked 

increasing concern about the rationality of the regulalory process 

and a growing lieterinination lo do soinelliiug abiml it . 

The Need For Priorities and Reform 
Consumers, business, and governments all have a slake in regulatory 

reform. Federal, state, and local governments, tike business, are 

part of the regulated commimity. The enormous liability of federal 

facililitfs and municipalities for Siiperfund cleanups is but one growing 

regulatory crisis faced by governmenls al all levels. To absorb l lu: 

costs of regulation, businesses may be fiirced to r.-iisi? prices, reduce 

production, eliminate jobs, cut research and (U-velopment. or even 

go out of business entirely. Likewise, fedei al. stale, and local go\ i"rn-

ments may l aise taxes or reduce ser\ ices; .some local governmenls 

may even face the prospect of bankriiptcv. 

.Although the dirt 'cl costs of regulation typically are iniposeil nn 

husines.ses and governments, they ultimately are passed on to the 

American consumer through highi-r prices, diminished wages, reduced 

ijuality or availability of products and services, as w ell as through 

increased taxes. Per household, these costs total about If.'j.iKIII 

per year" 

These soaring costs of government regulation come at a challenging 

time. The national debt now exceeds $4 trillion - $l(;.(i()() for every 

man, woman, and child in America.'' This expanding deficit makes i l 

painfully obvious that our re.sourees are limited. Man.y government 

pi iorilies - including crime prevention, education, and defiMisi? - must 

compete for th(-se limited resources. Any incrcNise in regulation 

must be weighed again.st other legitimate priorities, as well as against 

its adverse impact on wages, productivity, and economic growth. 

Too many regulations and regulatory programs liavi- suffered from 

inade()uate analysis and dii^cipline. Both the Legislative and Executive 

Branches mu.st .share respon.sibilily - first, to aildress this problem, 

and second, to cure it. The Business Roundtable believes that existing 

and proposed regulalory prograins should ensure that: 

• Staled goals are in fact attainable. 

• Each progiam or regulation is worth the added cost to the nation 

(in increa.sed prices and lower wagr^s atul productivity, fur example). 

• Each regulation is the most eflicieiit means to achieve its objective 

and minimizes adverse economic imp.tcts. 

Toward "Smarter" Regulation 
'I'he regulatory process must be relorined. C.overiiinental resources 

at all levels must be allocated more rationally. And business must 

devolir its resimrces lo becoming more innovative and productive. The 

(lueslion is not only how the nsition can reduce regulation, but also 

how we < aii regiilale smarter. This iiiieslion is crucial in biilh good and 

bad economic limes. 

The concept of smal ler regulation is uol novel. The increasing 

n^giilalory burden has led to a growing demaml for refoi ni ai ro.ss a 

spectrum of American society - from leaders of all business sizes. 

acaiU'iuics. public interest groups, govi'inment oflicials. and the gi i i -

eral public. This demand has already sparked some important steps 

toward reform; iiuleed. Vice President Core's recent National 

Performance Review ri-porl expressed alarm al the cost of regulation 

and concluded: 

We must clear lhe thicket of regulaiion by undei taking a thorougli 

review of the regtilalions already in place ami redesigning reg 

iilalory processes to eiul the proliferation of unnecessary and 

uupmductivc rules.' 

To this eiul. President Clinton signed Executive Oriler 12.-:0(i on 

Regulalory Planning and Review on September V.m. This Order 

carries forward lhe concern of llu? last three Administrations by 

calling for a vigorous regulatory planning and review process and 

embracing many priuciiiles that would improve both the r. gulatoi y 

process ami regulations lliemselves. 

However, the hard wtil k necessary to ••reinvent" nuii lat ion still 

lies alie.i.l. To hirther Ibis wortliy goal. Tlie Business RoiiiMllalOe 

recommeiulslhal governmenls at all levels implenu'iit the folloumg 

twelve lends of ralional regulation: 

1. A'i.v/.- /.'o.-iCf/ f i i»r i l i f>i ami I ' l ih l i r Kilin i i t imi : To provide mole 

cosl-el'1'eclive protection lo human health and the envii onim nt. 

regulalory priorities should be based upon realistic considerations 

of ri.sk. Agencies must educate the public about the level of risks 

proposed for regulation compared to risks familiar to the luiblic. 

as well iis Hie cosl of reducing that risk. 



2. Itisk As.^i'Kxiufiil tnitl ItisI; Miiiiinii-iiicitl: Risk assessnieiil 

methoilologies should be continuously iinproveil. ami .igencies 

should establish a clear distinction between assessing risks and 

deciding how to manage them. 

.^oiiinl Scii'iici:: Agency decision making should be grounded on 

the most advanced scientific knowledge currently available. 

4. Uruejit-t'nst A)i(ilysis: Benefit-cost analysis should bi' utilized 

by agencies when develojiing regulations, wilh prefert^iice given 

the least costly regulatory alternative that accomplishes pi'ogrinn 

objectives. 

5. Miirki 't l i i r r i i t i f f n and l ' i ifi>rniaiirr Slaiidanl.'i: Market-oriented 

solutions and performance standards should bi; favorc"il over 

command-and-control regulation. They allow regulated ]iailii?s 

lo meet or exceed regulatory goals in the h^asl costly way. 

(). I 'n t i l i i i ' t i rHji . Waiint, and Kcaiuimir ( int i r t l i : Methodologies should 

hv implemented and continuously improved to assess the impact of 

major regidalioiis on wages, productivitv, and economic growth, as 

well as the adverse impact on jobs and international competitive­

ness in industries that bear the burden of regulation. 

7. (Uii}tili)tntiii)i Aii t i i t i i j (ti i i l Wilhiii Ai/iiiK ii's: (locrdinal ion of regu­

latory activities among and within ageiici(!s should bir improved lo 

eliminate inc(msistenci(!S, duplication, and unnecessary regulatory 

burdens. 

8. Oiieiniess: The entire regulalory process, including centralized 

Executive review and managtunent of agency ruh^inaking. should 

be op(>n to public scrutiny lo promote Ihe i|iiality. integrity, and 

responsiveness of agency decisions. 

'.(. I ' i rinilii Ki'i if.iiv Programs and rei^iilalions should In- pcriodicall.v 

reviewed for purposes of determining whether they should lie 

reformed, disconlintied, or consolidated. 

10. h\ ih'ialixDi: Regulatory authority should be more ratiunally 

allocated among the federal, state, and local governments, and 

federal regulalory programs should avoid unfunded mandales. 

11. I'lliH i i io ik Bnidntix: Paperwork burdens caused by regulatory 

programs should be expressly assessed and siibstiuilially n^duced. 

12. Iit j i t i laloi j i l i iKli /cl : A framework should be dt^veloped to account 

(or expenditures reciuired by regulations and to promote gi eater 

lisc:il rt!slrainl on regulalory programs. 

h'.acll of Ihi'se tenets is t-xplored in greater detail lu-low. 



II. Twelve Tenets of Rat ional 
Regidation 

1 Risk-Based Priorities and Public Education: To provide 

more cost-oHective protect ion to human heal th and the envi-

ronment, regulatory priorit ies should be based upon real is t ic 

considerat ions of r isk. Agencies must educate the public 

about the level of r isks proposed for regulation compared to 

r isks famil iar to the public, as we l l as the cost of re^pcing 

tha t r isk. The escalating costs of regulation and limited res.Mirces 

availabk. make i l imix^alive to establish priorities in environmental, 

health and safetv regulation. I)<:spile the v;.sl and expanding mvesl-

menl in ,,rograins to l.rotecl public h.-alth and the environment, there 

is a growing realization that we are not spending our money in the 

most cost-effective manner to achieve the givatesl possibl.. advances. 

All too often, regulalory i.riorilies are base.l on misguided public 

perceptions of risk instead of valid scientific knowledge and reasoned 

analy.sis. Accordinglv, Ihere is a pres.sing need to establish a risk-

based approach to environmental, heallh. and safety regul.ilion and 

to provide the public with better information for evaluating and 

comparing risks that are camlidates for regulation. The goal is not 

to put economic values before human values, but lo achieve effi 'clive 

risk reduction at a lower cost. 

Risk-Based Priori t ies 

The problem of protecting human health and\hr . nvironin. nt may 

best be defined as the management of risk. The failurt; to manage risk 

effectively and to establish priorities rationally translates ultimately 

into a failure lo protect heallh, safel.y, and the environment. Through 

tbe use ,>{c<,)„)'nratire n.'<k (i.s.srs.sm.'ii/, the government can estimate 

the relative levels of risk pose.l by <lilfer(mt substances, products, and 

aclivilii.'S and can establish priorities in determining wlielher, aiul 

how, to regulate. The government, wi l l i public input, should use com­

parative risk a.sse.ssment lo compare the magnitude of various risks 

and set priorities where we can achieve greater protection of human 

health, safety and the environment in the most cost-effective manner. 

• The Envinmmenlal Protection Agency has recogni'zed the urgent 

need for a risk-based regulatory approach employing comparative 

risk assessment. In ils landmark report, l i i i l i t f i i i i ] H i x l . KPA 

warned: "There are heavy costs involvi'd if society fails to set 

environmental iiriorities based on risk. I f finite r(!som ces are 

expended on lower-priority problems at the expense of higher-

priority ri.sks, then society will face needlessly high risks. I f t h e 

lu iorities are eslabli.shed based on the greatest oiiiiortunities 

lo reduce risk, total risk will be leduced in a more efficient way. 

lessening Uireals to both public health and local aiul glob.il 

eco.systeins."" 

l lnforlui i j i le ly, public fears and political (expediency - not scientific 

analysis - often dictate the priorities set by legislatures and agencies. 

As a result, government risk-rediiclioii efforts have been unplanneil. 

unciuirdinaled, aiul inconsistent. Many ri.sk-ieduction |irograms simply 

have not liet-ii effective: 

• Some very costly prograins and regulations do not address the 

more serious risks. 

». Congress originally estimated that tin- SuperfumI program 

wouki cost .S.') billion when i l was enacted in 1!)S(). Independent 

esllmalos now inojecl the program will cost between $IO<i 

and $:i02 billion for Superfimd ami between $:!72 and 

billion for relateil remedial progiams'dn total, up to 2.')7( of 

the national debt). Notw ithstanding these enoi nioiis costs, a 

group of KPA professionals have ranked risks a.s.sociated w ith 

hazardous waste .sites well behiw other probU nis reci'iviiig far 

less resources.'" 

• Regulations based on uncertain or unsound scientilic iiiloimat ion 

are not revised when more icli.ible data is prodiiceil. 

>• In .laiiuary 1!»!»1, EPA's Office of Drinking Water ehminatid 

Hie primary standard for silver becau.se i l determined that 

there were no adverse human health effects of silver in drink­

ing water; yet the Ollice of Solid Waste contimies to maintain 

silver on KCItA's toxicity characteristic list, even tlioui:h the 

R( 'RA silver standard was lia.sed ou the olisolele drinking 

water standard." 

• Some ri'gulatory actions actually increase risk. 

> Early in the I!)S()s, govermneiil .scientists argued that asbestos 

exposure could cause thousands of ilealhs. ('ongress respondel 

by pas.sing a sweeping law that led cities and states to spend 

between .tl.S and $2(1 billion lo remove asbestos from public 

buildings. But threj- years ago, KPA officials acknowledged 

alter f i i r l l ie r research that ripping out the asbestos had 

been an expensive mistake; it raised the exposure of the 

public because asbestos libei s had become airborne during 



,,„,oval.-- 11 als.. .lelayed the opening of many schools an.l 

other buildings. 

Executive Ortler 128(16 (See Ub)(4)) stales: 

,11 setting regulatory priorities, each agency shall-nsidc. , to lhe 

extent reasonable, the .iegree an.l nature of the risks posed In 

various substances or activilies witiun its j m isdict.on. 

The White House, the Office of Information an.l Regulatory Af fa i r s 

Congress, each agenc.v, and the states shonki vigorously pro-nole this 

policv The Executive Branch should .lev.-U-p a current " - v - t o r y 

kno^n risks, rank them, an.l perio.lically up.late the mv..ntory even 

o t,.f,.ury..ars in l ight . . ! new hifi.rn.ali..n. It slu.uk see ê ^̂ ^̂  

, . , .hc involvement in the pn.css. KPA start...l t..w:u-.ls h ^ 

1 eating an.l implementing two seminal reports. ( I i i nu.lit 'd l!„^n» ̂  

an k d - ' " " / «''^'^'- These reports were pr.:pare.l by env.r,.nmental 

Z l L wh..Issesse-l. c.mpare.l. an.l ranke.l the varu.us envin.nmen-

tal risks regulate.l by KPA 

. n q i i n s l i . d l i i isii ifss (P.H7) fi.uiul that Kl'A an.l Cng.vss in n.ost 

instances ha.l .lirecle.l resources lo pr..bl..ms base.l on ni.sgu..l...l 

public fears, instea.l of ..bjective scienlilic evi.leuc.:. 

. Rrilnt-n,,, lii.^k.s (P.mO). pr-U.ce.l by an in.l.'pemlei.l comni. lee 

of U». Science A.lvisory B..ar.l, revis.-l t lu- risk rankings set fi.rth 

,„ l,,„i„,sl,ctl Ua^iin^s an.l enc.urage.l KPA to base its progranis 

on the .severitv of risks an.l the availability of cst-elfeclive _ 

„,,lions that woul.l re.luce the risks aiul not vu.lal.- th.- Ag.-iu y s 

statutory mandales. 

The o.h.:r health and saWy ag..nci..s - inchuling I'^.A. OSHA. IISDA. 

.„,d CPSC - woul.l bemdit from .similar proje. ts. Ag..ii. U's shoul.l 

,,Mi,.ss higl,..st pi iori ly risks first, rank ii-w risks as Ib.-y are 

,.„.ntifie,l in the future, an.l r.iutinely <:oiniiiu,iicate this inlormalion 

to the public. A co..rilinaling group slu.nl.l be ii.se.l K. lacihtale c.m-

numicati.in an.i l.,ng-term planning am..iig ag.'n.'y leulers; •,x..culne 

Or.ler 12«G(i (Sec. -l(.l)) pn.vi.les such a mechamsiii by ..stablisliing 

the Regulatory Working (^rou)). 

Manv ..ther efforts coul.l furt lu 'r the establishment of risk-base.l 

,„ iorili..s. Kor example, Presi.lent Cliut..n might issiu- gui.lance to 

li^encies I , . re.,ui, e the use of risk analysis as a to..l lor making p.-Mu-

tion preventi.m .lecisions. This w.,ul.l cmpleuu.nt Hi.. Presi.lents 

recent I'lxeciitive Order I2<S.'')(), which was designe.l l.t make pollution 

prevention central to government operation and procurement. 

Mor.M.ver, a task f.irc.r compose.l of scientific experts fr . im the envi-

r.iiimeiilal, iieallh, and safely agencies should create a government-

wide manual on the regulation of risk. The manual woul.l pr.>vide 

guidance lo regulal.n's ou how t.. manage risks. 

In the end, l lu ; responsibility lies with Congress ami stat.' legislatures 

lo promote ; i lisk-based approach t.. envir.inmental. health, ami saf. ty 

regulati.in. The iiu.sl effective legislation fi.r controlling risk w ill 

promote risk assessment wliile pr.tvi.liug the ag.-ncies w ith sufficient 

IK'xibilily to incorporale .state-of tlie-arl .scientific knowledge. In 

Hie sli.li t term. Congress and slate legislatures shoulil i ei|uii e the 

I isk-re.luctioii agencies, such as KPA. to c.n.lucl comparative l islr 

assessments to set pri.irities. An Office of Risk Analysis slionM be 

create.l in KPA and .i t l i t ' r agencies that ne.-d increased expertise in 

analyzing an.l ranking risks. As statutes are reauthorizeil. reforni.'d. 

and cr.'ale.l. Congress and stat.' l . gislatures shoul.l rei|uire - not 

inhibit - the consi.lerali.>n of risk, cost.s, an.l benefits in .lesigiiiiig 

r.-giilatory p.ilic.v. Ei'gislattires should si t clear goals for n giilatory 

prograin.s. and these goals shouM b(r umler.staii.lal.le t.. the regulate.l 

cominuliity and the public. 

Public Education: improved Risk Communication 
Risk c.imnuinicali.iii is critical to eslal.iisliiiig risk based pi ioi i l i . s 

that are acceptable lo the public. The government must educate 

the publi.- about Hu- level of risks pr.ip.is.'d fi.r ri giilation compared 

with familiar risks, as well as the ...sts of regulating th. ni. Ag.Micu s 

olt.!ii fail t . i regulate in a c.).st-elfective manner b.icause prionties ai .• 

basi;.! on misgui.led public fears. All loo comnu.nly. agenci.'s fail to 

inform the public a.l.'.iuately about risks propose.l lor reuulatioii or 

iiiisinlorm t lu ' public by making l.iaseil oi- exam'c i ati il risk . si i io.i l . > 

This .listorts Hie public's perception of risk, w hich in turn inllucn. 's 

the legislalnre's agenda an.l li-ads to irrational an.l c.stly i . gulat.iry 

mandat.'s. 

C.overnment bas the responsibility to accurately itdoi in th.' public 

about Hie level of risks and to minimize dislorti.m an.l esaggt i at loii 

. . f risk.s. A'/.xA- (•oiiiiiiitintatiDii is an int.M active i.r..cess in which 

government, l lu; public, business, nu-.lia. an.l the environmental and 

s.-i.-nUlic coinmiinilies exchange infi.rmali..n and opinions al>oiil iisk 



.,„., , ,uae,l coticerns. In lhe pasl, risk cinniunuation has b...... v,..we.l 

• e-way channel from experts t.. the public, but nsk c.mmumc^ 

: : . I . l be a two-way street. Effective risk commumcat..,.. . . . d d 

satisfv the ptibhc that Ih.-y are inf..rmed ab..ut the relevant .s tu s 

, : , „ i n the limits of available k,u.wl.:.lg... It shoul.l als.. ^ 

, „ f„ , , „ ,n . .n ..n which .lecisu.,. makers base . ^ ^ " ^ 

work fi.r effective risk communicati..n sh.i.ild extemi lo all U Is 

of the regulatory proct.'ss. 

To all.iw ,.ublic involvement in the important .l.-cisi..ns about M v . 

an.l bow, 10 regulate varkiiis risks, g.,vernni<-nl must e.lucale th 

,H,hlic ab.,ut the risks to be regulated - in terms — i - ^ ; ; ; ^ ^ 

un.lerstaml. This can be acliieve.l through the pr..c.;ss . , f , sK ,o -w 

so. Risks pr.,pose,i fi.r regulati-.n that are unfamiliar to Ui.. public 

•sh.,ul<l be compare.1 to familiar risks I . , convey the magnitu.le . . f the 

risk involved. 

Risk comparis..n is critical t.. permilling the public to engage in Hu. 

.•egulatory cecision-making process. M.,re..ver, risk cnipans. , lech-

nk^ies are improving. One techni.,ue, risk la.l.lers. improves he 

j u l i t y of r i s l c..mparis..ns by provi.ling a range ... V̂  f f ^ Z ^ " 

a single class of risk. Risk comparisons are m..sl useful when Hu y 

• . o w e risks Hiat ..cciir in the same .l..cis,..n c n t e x l . exhilnl sim ai 

nsk-percepli<.n •attributes (such as wlieUier Hu.y are voluntary 

invo mtary). an.l have similar ..utcom.:s. Multiple c..nipar,s..ns often 

he m.ire hi'lpful Hian single comparisons. Wliil . . 1... nature , . f 

different risks often varu:s in s,.in.. r...sp... ts, there shoul.l n..t b. 

L ,h le r , i , e s f . . r c . ,mpar ing risks.-Ih....,a,..f risk . . . . i np . ^^^ 

he t.. . nable the ,.ublic to make ii.h.rm.:d choices about t l . . . . i ks t .. 

i l i r an.l Uie .-osts . , f re.liicing tlios.. risks, ('...vernmeiit slu.ukl uifi.i m 

the public about th. ' . elalive magnitu.l.. . . f - . ' ^ -h .U.I . .sks, as well 

as It'ose prop..s...l fi.r regulati..n. c.mpare.l t.. risks cmmonly enc.un-

tere.i ami undersl....<l by the public. Th.. g.ivei nmenl niu.sl also 

disclose to the public Hie p<.lenlial e s t . . f regulating llu.se ri.sks. 

Envir.-nmental, healHi, an.l safely ageiici..s slu.ul.l -levelop public 

. isk communicaHon progi ams. As part . . f their risk .•..ininuiiication 

progi ams. agencies sh.mki summarize r.'l. 'vanl .,ualilaliv,. an.l 

;,i,antitativc infi.rmaUon on the nature . , f each risk, the nature . . f he 

benefits that might be achieve.! if Iho risk were re.luce.l. Hie available 

alternatives, an.l uncertainty ab..ut risks, costs, an.l benefits. Agency 

risk in.'ssages slu.ul.l include an estimate . . f the magnitu.le of the risk 

as well as a characterization o f the current or potential effi.rts to 

reduce i t . This includes the cost and a.lverse conse.]ueiices of regulat 

ing the risk, who must j.ay the cosl. the elTecliveness of various 

regiilalor.v options, ami whether regulation of the risk creates aildi 

tion.d risks of its own. Agenci.'S should use risk c.immuni. al ion to 

(•ducatc the public .s.i Hiey can be involved in formulating policies 

an.l establishing priorities - not t . i g.'iierale supi.ort for predetcr-

niin.'d conclusions. 

I'ilfective risk commnnicatiuii also re.|iiires that when agencies 

ass.̂ ss the size of risks and decidt? h.iw t.. manage those risks, .lecisioi 

making should be open to the public. To improve the (|uality . i f risk 

communicalioii wi lh Hie public, agen.ies should: .listinguisli poli.y 

or jii.lgmeiital considerati..ns fr..m s.ientitic c..tisiderati..ns when esti 

mating tlu; size of risks and deciding h.iw t.. manage th.-ni; instea.l 

of using single-value or wt.rst-case risk eslimat.'s. i.W'iitify a range 

of credible risk estimates and their corresponding probabilities of 

occurrence; and disclose :uid explain ;iiiy uncertainties in .lata or 

.scientilic knowledge. The important value judgments that must be 

made in d.^ciding how lo manage risks shoul.l I.e .lisdose.i. 

Risk communication slu.ul.l be based on a writ ten recoi.l that is 

available lo Hie public: A record facilitates understan.ling an.l 

iinpr..V(Mnent ..ftlu? ag.Mic.v's decision. I l also prevents surprise u licii 

information ou a particular risk is .lisseminate.l an.l .•iihaii.-.'s th.' 

c..nsisleii.-y an.l acciira.-,v of that information. 

('oiiiparal iv.' risk assessmeiit ami risk comiiiiini. at ion pioviilc llu 

means for impl.-iiu'iiliiig a nu.ri' el l . ' . I ive an.l i llicieiit appinacli 

to envi ronment al, health, and safety r.'giilat ion. Comp, i rat ive i isk 

.issessmeiit allows agencies t.. estimal.- the size of \ ai ions i isNs so 

that rational pi iorities can be establislu'.l and risk can be i . dm . il in 

the most cst-tdfective manner. Risk communication enables lhe 

public lo understand the niagniln.le of a risk proposeil for regulation 

empa led lo familiar risks, as well as the. costs . . f re.lucing that risk 

I f elected of(ici:iIs and regulal..rs fail to impl.'ineiit this risk baseil 

paradigm, wc will l.isi! the oppoil i ini ly to b. ' l t . r protect hunian lu alll 

an.l the environment at less cost ami t.. increase public confi.l.'nc; in 

1\H'. regulatory process itself. 



2. Risk Assessment and Risk Management: Risk assessment 

methodologies should be continuously improved, and agencies 

should establish a clear d i s t inc t ion be tween assessing risks 

and deciding how to manage them. Recent scientific ami technical 

a.lvances have made it p.issiblc t.t improve the e r e . . f Hie regulatory 

process, risk a.ssessmenl and ri.sk management. 

Ilisk .(.s.scs.smc.i/ is Hut technical process fi.r e.sliinatiiig t h.- level . . f r isk 

pose.l by a i.ro.luct or process - that is, tlu! probability that a given 

harm will occur. Risk assessment, as applied lo a substance, procee.is 

in four major .'Jtep.s: (1) hazard ideiilificati.in, determining what kinds 

of adverse liealth (dfi cls a substance, pniiliict, or activity can cau.se; 

(2) .l.ise-respon.sc assessment, pi e.licling the d.'gree of a.lver.sc eff i 'ds 

al a given itxposure level; Ci) exp.i.siir..' asscssnu'nt, estimating the 

amount of exposure; an.l ( I) risk characlerizati.)n, combining tlu? fi.re-

going into a numerical range of iire.lict.'.l .k'atlis or inji i i i.'S." 

Once ri.sk assessment estimates the risk, i /.-.A iiiaiuuji itieiit - the 

ix.licy-oriented ..r political d.'terniinatiou of what to do about the risk 

- should be einploye.l. Unfi.rtunately, ag.'iicies oft. ' i i iiu rg.- tbe pri­

marily scientilic process of risk assessment with Uu; primarily political 

process of risk management. This un.lerniines both the vali.lity and 

.piality of agency decish.n making. 

Separate Risk Assessment and Risk Management 
Risk assessment and risk management shoul.l be s.'i.arated as much 

as possible - b..th by agencies when conducting risk analyses and by 

legislatures when designing statutes. 

Tlie risk assessment sh.iuld constitute an ag.Mi.iy's best elf . i r l to 

emjiLiy the most advanco.l scientific and technical metlio.ls I . , pr.t.licl 

accural.'ly the size . . f l lu; risk. Because risk assessm.'iits ..lien re.iiiire 

assum[)lions lo fill infi.rmati.m gaps. Iiowcv.tr, l l i . ; i i i t i iisinn of subjec­

tivity into science cannot be l.ilally eliininale.l. This subjectivity 

has two components: scienUlic (or pr.ifi'ssional) juilgmenl an.l policy 

ju.lgTiient. Nevertheless, most inlrusi.)ns of scientilic and p..licy judg-

nienls c.in be i.ientified, and these valiu' judgments mail.; in the ri.sk 

assessment pn.cess should be cle:irly and hilly disci.isi-il t . i tlu; public." 

(Ince the agency makes the most accurate an.l ..bjective itstimate 

of the relevant risks in the risk assessnu!nt i.rocess, it can then make 

an open .lecision on lu.w- best t.. ad.lress that risk in Hu; risk manage­

ment phase. 
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Improve Risk Assessment and Risk Management 
Methodologies 
A iiunibei'of steps can be taken l . i improve the risk assessment ami 

risk management processes. Eirsl . risk assessment methodologies 

and guidelines sh.iuld be r.'viewe.l an.l iip.late.I to le l l . ' . t the state 

of the art. In Hie sliorl-lerm. agencies slu.ul.l review th. ' ir risk assess-

in.-iil giiid.'lines aiul inetlu..lol..gies and niake improveiiu>nts where 

appropriate. 

• The ( lean Air Act Amen.liiutiits of P.MIO create.l a Risk 

Assessmi!!il and Management ('ominission an.l dir.;cte.l the 

National Acad(;iiiy of Sciences l . i pr.-pare a report . . i i Kl'A's 

risk a.ssessmenl nieHiodol.>gy. This lielpe.l im.tivat.' IM'.A to 

reconsi.ler and update its risk assessment giiid.'lines. 

' I ' l l . ' W hit.' House an.l Congress shoul.l strengthen th.' . xpi itise 

of the Office of Science and Teclinol..gy Policy in risk analysis. OS I I ' 

could be assigned Hie responsibility I . , .levelop .letailed gui.lance for 

agencies on how best t.t use sci.'iice in the evolving risk assesstn.'iit 

pr.i.-ess an.l l.> d.'vel.ip g.>veriiineiit-wi.l(; risk assessm. iit gimlelinrs. 

Onifiirm risk assessment guidelines could .-ils.i be . l . ' \ i lop.'.l by an 

interagency committee t.r by exp.'i ts ..iitsi.le . if go\ernin. nt. Those 

guidelin<;s would: 

• l...lster the cre.libilily of agency risk assessments; 

• prevent duplicalion and fi.ster j . . i n l risk assessment . 'ftorts among 

agencies regulating the same substance; 

• deline the types of data and inleri>retalions ri'levant to agency 

testing procedures and help the regulat.-.1 communil \ to im.l. r 

stand agenc.v <lecisi..ns; an.l 

• promote i inifi .rm risk assessnu'iil proce.luies aiiDiig the states. 

(Ireat.-r effi.rts ar.' also lU'e.le.l to i l . ' \ .'lop a iiioi . onipl. t o ami 

current database of relevant sci.'iititic .lata t.. 1..'used in lb. ' risk 

assessment process. The lack of sci.'ntilic data and t lu ' UIK IM taiiity 

about various risks .signilicanlly hin.ler measuring an.l conipai ing 

risks accuratel.v. The grow ing v.ilume and reliability of s. i. ' iititi.- data, 

however, have greatly impr.ive.l the risk assessiiLtiiL field. 1 h. dal.i 

.lecrease the need lo i (;ly on inferenc.- and infi. i nu;.l juilgiiKfiits to 

bridge gaps in scientific know ledge. 

The government should establish a ni. ' . lianism that woiiM allow new 

1.1 



scientific infi.rmation to I.e easily and iiuickly inc..rp..rate.l into the 

risk assessment process. This mechanism shoul.l alk.w fi.r infi.rmati.in 

to b.' pr.ivided by the agencies, aca.ieniia. business, and the general 

public. Agencies also should establish pr.icediires I . . r.;evaluate risk 

assessments an.l risk maiiag(;ment .lecisions in l i 'di l of sci.;iilific 

a.lv.ances. 

In a.ldition I . , improving risk ass.'ssin.'iil i.i.'tlio.lologi.'S. .igenciits 

shoul.l fiivor c.st-effeclive approaches in the ri.sk nianagemenl phase 

as a matter of p.ilicy. Once the risk assessmeiit pro.'css i.lenlili.'s the 

level of risk p.ise.l by a substance, pro.luct or pr.i.iess, p.ili. ymak.trs 

sh..iil.l consi.ler the fiill range of .)pli..ns fi.r reducing or elimiiiaHng 

the l isk. The principle fi.r choosing among opti.ms slu.ul.l be reducing 

risk in the most cosl-effectivi; manner. Regulalory opti.>ns sh.iul.l be 

analyzed in light of the full spectrum of c.sts and I.eii.'fits (including 

risks of alternatives and the econ..mic c..nse(iuenci;s . i f the regulation). 

Risk assessment an.l risk management are promising l.i.ils fi.r helping 

regulat.lis achieve the ultimate g..al <.f ..ur envininmental, heallh, and 

safety luograms - greater reduction of risk I . , heallh an.l the ec.ik.gy 

w ith our limited res.iurces. 

3. Sound Science: Agency decision making should be grounded 

on the most advanced scientific knowledge currently available. 

The difficulty of allocating limited res.uirces for maximizing risk 

re.luction is compounded by the c m m o n fiiilurt; of ag.'nci(;s to base 

their analyses on the most advanced scientific principles. Without 

sound science, risks ciinn.it he accurately asses.s(;d and (;ffeclively 

c.impar.;.!. 

.S. i(;n.,e an.l l(;clim.l..gy are constantly .;\olving an.l improving; . .f l i ;n 

they out()ace the life cycle of regulali.nis. Iiidet;.!, soiiu! regulations 

may become obsolete befi.rc they are adople.l. This inak(;s i l all the 

more imjierative that agencies use l lu; m.isl a.lvanc(;d an.l precise 

scientific metlio.ls to calculate risk eslimat.'s that fi.rm tlu; ba.sis 

for agency decisions. Moreover, agencies sluuil.l ri'gularly update 

their regulations and ]migrams lo inc.irp..rate advances in scientific 

kn.iwledge. 

T.i establish pri.irities and make regulatory decisions, agencies often 

must compare the size of various risks by using risk assessineiits. 

Unfortunately, agencies often lack complete data, leading lo scienlilic 

iincerlaiiily. To compen.sale fi.r sci.;nlific uncertainty, agem i.rs must 

rely ..n defiiult assumpli.ins, which are sometimes co.lifie.l in infer, i 

guidelines. To incrcas.; the reliability ami credibility of tiieir risk 

assessments, agencies should strive lo structure their default assuii 

tions : i i i . l inference guidelines s.. that tlu'.v w ill ac.'iirat.'ly reflect re 

risks. In characterizing risks, agencies slu.ul.l consider the probabih 

I hat .'stimated risk values appr.ixiniate the true size ol the risks 

Wlu;ii fined w ith gaps in scientific data, ag. iicies all too often have 

iis(;d a series of worst-case defiiult assumptions an.l U]iper bound 

probability estini.ites throughout the risk ass.'ssnu'nt proci ss. I'hr 

cumulat ive effect of these highly conservative assumptions may be 

to produce greall.v exaggerati'd estiinales . . f r i sk . 

Agencies often base tiieir .lecision on single-point .'stimates of risk, 

w liicli assign a single value fi.r a risk estimate. ' I \ pically. agencies 

incor|)oi'ale p.tlicy judgments into single-p..iiil risk estimates by 

basing them upon highly conservative or worst-case estimates. Sin^ 

point estimatc;s, lu.wever, do not reveal the .Iegree to u hich risk 

estimates are both uncertain an.l highly conservative, liiirealistic n 

estimates, however, undermine the credibility . i f ag.'ncies' scientilii 

methods, can cause iin.Iue public alarm, prevent cos tc l f i cti \e n gii 

lations, and limit the i.iiblic's ability to understand ami i i spond to 

regulatory decisions. 

('omnion agency practices contribute t.. l.iase.l risk estim.U. s: 

• Agencies often use highly c.ns.M vative or wi.rsl-case assinniitin 

fiirexposuri! estimates when more accurate data are available' 

>• OSHA bases occupati.inal cancer risks on t lu ' assumption th.; 

:t liypollu;lical w.irker is expo.se.l at t lu ' pi'i inissibli' cxfiosni • 

limit (S lioui s per day. ;'> da.vs p.'r u e.'k. ami r>0 w i cks a year, 

fi.r Jfi years." 

• I'^l'A sometimes assunu'S tfiat an iii.lividiial is i \posrd to cini 

sions at a .listance of 200 metei s from th.' factory. 21 hour s a 

day, every da.v, fi.r 70 years.'" 

• Regulators ..ften assume that t lu ' ie is a linear relation bctuei ri 

the do.se of a substance and its response or effi'ct when llicre i -

sci(;nliric rationale fi.r the assumptit.n.'" 

• Ri;searcliers sometimes base their research on reactions ol aniin 

that ;ire most sensitive lo the snbstanci; uiid. r revii u , insti ail o 



using animals that wouUI best replicate a human reaction lo lhe 

substance.'" 

When regulat..rs lack iiifi,rmati..n fi.r a value ..r parameter nee.le.l 

foi a risk estimate, they sh.iul.l us.- uncertainty analysis .;chn,.,.es. 

Uncertainty analysis techni(,ues i.leiitify a range of p..ss.ble values 

eir p ..babilily of ..ccurrence. T.. prom..le public accountability 

i^encies shoul.l explain assnmpli..ns. inferences, an.l value ju , gmenls 

,„ade in U.e risk assessment an.l characterize Hu;ir impact on the 

eslimal.'.l value . if the risk. 

Altlu,iigh risk assessm.;nls sh.inl.l provi.U; a range; . . f risk - ' - . to 

indicate data limitatu.ns an.l sci.'Ulific uncertainty, the best esl.mat. 

„f risk - the most cre.libl.' .'sU-nat.' ..ossil.le fn-ni aval able scientific 

informati.m - sh..ukl be pn.vi.le.l fi.r p,.licyniakers ami Hu- gen.'ial 

public in the risk management phase. 

•l-hc us., of s..un.l science is ..nly on.; t.,ol fiir impn.ving regulali.-n. an.l 

it does not relieve ,,olilical lea.lers an.l ivgulaLirs . . f the resp.uis .1 ly 

making the inevitably . l iff icull .U'cisions re.piired. But it w I he ,, 

p,-cvenl misall..cating vast r..s.,ur.:.'s f . re.luce in.'..ns.'.,uenlial risic;. 

,,,om..te ..pen .lecisi..n making, an.l will incr.'ase public confi.lenc. 

in tlu; regulat..ry pr..,:ess. Ultimal..lv. th.' ,.ublic will b.-nelil. 

Exe. utive Or.ler 12H(i('. (S.'c. 1(1.)(7)) einpbasiz.'s t l . . ' importance 

of soun.l sci(;nce: 

K iel, agency shall base ils .l.;cisi,.ns ..n Hi.; b.'sl reasonably ..blain; 

..ble scientific, t.'chni.:al. ec..n..mic. an.l ..Uu'r uifi.rination c..n.:ern-

ing the n..e.l fi.r. ami c.,ns,;.,u.'nc<;s of, t l , . ; inten.le.l r.'giilation. 

The While llou.se sl.oukl w..rk with ag..ii.'..es I . , pr-muite this g.ial 

in.l shoul.l hol.l Uiem accountable fi.r a.llu'ring t.. i l tlirough.,ul Hie 

regulatory review process, ami stale agenci.-s shoul.l apply Hiis .sanu-

principle. 

Morcver , agency scienlilic an.l technical expertise can be improve.l 

at the federal and slate level. As I'.PA has ,.r..ve.l, agencies can effi'c-

tivelv use oulsi.le .-xperls to analy/,e internal sci.Mitilic capabilities 

and ;., rec.mmend structt.ral impr.iveiiients. Ei.leral agencies such 

MS OSH A and state environmental ag.'ncies slu.ul.l emulate KPA ami 

KI>A and create scientific a.lvi.sory panels to particii.at.' act.v.-ly their 

strategic planning an.l internal refi.rm procsses. 

Science should be instiliilionally i(;pr.;senl.'d in agency .lecisions 

that di-p(;iul ..n scientific evidence. S.-ientists can validal.' analytical 

methods and proc.'dures, even if the ultimate regulatory decision w ill 

be l.aseil parHally on science and partially on policy. Periodic outsiil..' 

review procedures bolster the scientific cre.libilily . . f agen. y .l.'cision 

making. 

Emi.hasis on the .scientific soundness of lhe regulalory process w ill 

m;ike lhal process more cre.lible an.l transparent. I t shoul.l reduce 

the tension among the White Il.m.se. (.'ongress. the ag.'ncies, an.l the 

st:ites and sh.iul.l increa.se public confidence in ri'gulatoi y policy. 

4 . Benefit-Cost Analys is : Benefi t-cost analysis should be 

ut i l ized by agencies w h e n developing regulat ions , w i t h 

preference given the least cos t ly regulatory a l ternat ive that 

accompl ishes program ob jec t ives . Ev(;ry regulatory program 

consumes financial res..urces - of t lu ' government that is regulating, 

of Hie regulaled comniuiiity that must comply w ith th. ' i . gulations, 

;ind, iilliinat.'l.v. . . f l l i e consumers of the pro.luct or activity that is n '̂ 

ulaled. Since resources are limited, the government should niaxinii:'.-

the beiu^lils an.l minimize the c.ists . if regulation, so that i i;soiirces 

ar.; not s.|uaiidered. To further this goal, agencies shoul.l make betl. i 

use of bi ' i iefi t-cst analysis, in w liich the b.-ii.'lits ari ' w. igli. ' . l against 

tlu; c.ists o f a regulat.>ry pr..p..sal l i f j n i c decisi..ns ar.' niaile and r . g i i 

lations are impl.'menle.l. 

Benelil-cosl analysis generally pr.iceeds in the fiillowiiig fimi- steps: 

(1) identifying rel.;vanl impacts, (2) cal.'ulating monet.iry valu.'s for 

impacts, (:t) discounting fi.r time and risk, an.l ( 1) choosing among 

cii'S. I ' i r s l , all relevant impacts . if a i>r.>p.iseil action must be iik ntili. ' . : 

an.l classified as either c.sts or ben.'fits. .Sec.iul, impacts must b. 

valiie.I. When there is no ..rganize.l market t.. value an impact. inno\ .1 

tive ti'clmi.pies are re.iuire.l. T l i i r . l . values should be discoiint. il foi 

time an.l risk, ('..sts an.l l.eiu'fits accruing in .lin"i;n nt liin.- periods 

should be di.sc..uiile.l I . , their i.r(;s(!nt values. When costs ami benetils 

involve iincertainlii;s, analysis shoul.l attempt t.. assign |)robabilitics 

t . i vari..us contingencies so that cxpecte.l net benetils can be cak ulat 

(!.l. I'"inally, wlu.'n efficiency is Hie primary goal, the combination of 

policies that maximizes net benefits slu.ul.l be |irefei r. i l . 

Ev. ' i i w hen values oth. r than eflici.'iicy :ire iiiipoi I a i i l . 01 iiiajoi 

iinjiacts cannot readily be j'stimate.l in monetary terms, henelit rosi 



analysis is still usef.il since ils first st.;p - i.lentilying aiul categorizing 

impacts as benefits or costs - can pr.ivi.le a starling p.iinl for belter 

dccisi.in making. 

In the first instance, fe.leral iiiul uiat.; ag.'ncies shoul.l us.; benefil-cosl 

analysis to .ieci.le whether or not a proposal .sh.iul.l be a caiuli.late 

fi.r a.l..|.lion - whether its benefits exc.;e.l ils c.sts. Sec.nd, agencies 

should use cst-effecUveness analysis t.. select l lu ' r. 'giilal..ry oplk.n 

that achieves legulatory objectives in the least cosily wa.y. This 

analysis shoukl be api.lie.l hoHi to substantive regulations ami lo the 

ailministralive process eslablislu . l to iiiiplenu;nl them, including 

procedures fiir issuing permits and reviewing compliance. Benefil-cosl 

analysis shoukl be promote.l by the E.'gislative an.l Executive 

Branches at Hu; fedi'ial an.l stale l.'vels. 

The Wliite Hons.; an.l governors can and sluuil.l play a c.'iitral role in 

promoting the u.se of sopliisticate.l beii.'lit-cost an.ilysis. Without tight 

constraints imp.ise.l by cenlralize.l Exi;cntive review iiii.ler a benefit-

cost stan.lar.l, each agency has an incentive to pursue whatever g.tal 

has been .set for it by the legislature without r.'gar.l fi.r ..Hier, e.|iially 

important programs outside of its juris.l icli . . i i . This lea.ls to inconsis­

tent, duplicative, and burdeiusome regulat..ry re.|uir(;inents, as well 

as the misallocati.in of government res.iurces. 

To counter this len.lenc.y, the White Ilou.se, llir.mgh ()II{A, as well 

as governors, can emphasize the imp.niance of b.'iiefil-cosl analysis 

and encourage all agencies to set pri.irities base.l up..n this analy.sis. 

The potenti;il gains to be realized by strong centralized review of 

prop..sed regulati..ns un.ler a b.'iiefil-cost .standard, coupk'.l with j . . i i i l 

jilanning by an interagency group, an; . l . ar: b.;tl. 'r poli.ry .:.ior.lina-

tion; enhanced political accountability; and, ultimately, more halance.l 

regulat..ry decish.ns. 

Executive Or.ler 128GG (Sec. KbHtl), (.".)) dir(;cts ag.'ncies to u.se 

benefit-cost and ost-effecliveness analysis: 

Each agency shall assess both the costs and tlu; benefits of the 

inten.ied regulation and, recgnizing lhal some costs an.l benefits 

are difficult lo quantify, propose ..r adopt a regulali.in only iip.m ii 

reasoned .leterminali.ir. Hial the bi'iiefits of Hu' intended regula­

ti.in just i fy its costs. 

When an agency delorniines that a r.-gulation is tlu- I ' . si a.aik.lil. 

method of achieving the ri'gulat.iry objective, it shall ilesign its 

ti 'giiliilions in lhe most cost-effi'ctive manner to achi. ve the regu 

lalory ohjeclive. 

Ageii. ii'S thus are re.iuire.l t.. c i u l u c l a bill bi'ii.-tit cost analysis of 

.sigiiili.'ant regulatory actions as part of the .lecishin-inaking jirocess. 

See (;(a)(:i)(C). The While House and goveriun s slu.ukl hol.l agencies 

acc.iiiulable fiir vigorously inipleinenliiig this basic principli;. 

Eed.'ial and stale agencies lliemselves sh.iuld proinott; improve.l 

benefit-cost analysis by developing an.l using stamlar.liz.;.! guidelines 

fiir analyzing Hie costs an.l benefits of their regulali.ms. Agencies that 

alr.'a.ly have such gui.lelines - such as KPA - shoul.l periodically 

review and improve Hieir guidelines in c...)p.'ration with other agen 

ci.'s and with Hie White II..use or the g..vernor. 

Eurlher. when agencies . 'sliiii.ite . ..sts. th. y should attempt to 

estimate Hie /'//// cosls of regulations, not just loiui i i i intr i - costs. 

Regulators shoul.l carefully cns i . ler the p.itential inipa. l of ea. b 

regulat.iry opli.in. Agencies also slu.ul.l c..nsi.l.'r as a cosl the poteii 

lial benelils fi.regone by regulation of :iii a. t iv i ly or siil.slan.-.'. I f 

some costs and benefits are iion.iuantiliable. they siioiMd at least be 

identified. 

• Various regulatory opli.ius can have .lifferciit impacts on behavior: 

behavior induced hy some ..i.tions can actually incr.'ase risk. 

>. The Nali.inal Highway Tiaflic Safely Administration was 

confronted with data suggesting that a i .;firsal to relax its fuel 

efficiency stan.lards fi.r aut.tnu.biles could increast; fiitalities 

from auto -.Kciileuts. Al l other things lu-ing .-.pial. a lai K' ' 

car is safer than a smaller car. However. NH TSA laile.l to 

consider wlu-tlier ils "c.rp.irate averag.' fii.-l e.;oiioniy" stan-

dar.ls, w hich pr..m..t.;.l smalK-r cars, coiiM in. i . ase aiil oniolnle 

fatalities. Accor.lingly. the IVC. Circuit r.'iiian.le.t a ( Al K 

rulemaking decision t.t N'H I SA fi.r fiirther coiisid. ral ion of 

the potential safety c.sts . . f i t s hiel-efti.iency regulations.-

• Regulatory cosls inclu.le fi.reg.>ne b.tnelits. 

>• I f ; i pesticide is banned, fi.o.l may cost im.ri ' because less could 

be pro.luced.'' 

Finally, Congress and stale legislatures shoukl promote, not inhibit, 

lu'iiefit-cost analysis. In many instances, agencies are constrained by 
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restrictive legislative re.iuireiiuMits or oversight. 

• The Clean Air Act prohibits KPA from c.iisi.leriiig c.sts of any 

kin.I, mu. li less using benefit-.-ost analysis, in s.'ttiiig air .|uality 

CI i tei ia.-• 

• 1 he .Supreme ('oiirt has inlerprete.l lhe Occupational Safi'ty an.l 

Health Act to prohibit OSHA fr.ini basing c ' l tain regulations .in a 

fiji mal lumelit-cosl lest.^' 

.•\.;c.ir.lingly, Ihere is a pr.'ssiiig ne.;.! fi.r liimlaiiu'iital legislative 

refiirm to incorporate benefit-cost |)riiiciples in .statutes. C.nigress an.l 

state legislatures shoul.l design legislali..n to avoi.l an "al-any-cosl" 

apj.roach to achieving ri'gulat.iry goals. 

• Since KPA. OSHA, ami CP.SC wen- establishe.l in the .'ariy l!)7(ls. 

many of the larger, more obvi.iiis risks have b.'. 'ii re.luc.-.l. As 

agencies continue to try lo rediic; smaller, inoi e intractable risks, 

the e s t atul cmplexi ty of regutalious are sharjily rising.-' 

• Sometimes pr.igrains have standards so stringent that Ihey 

impose unr.'asoiial. ly high ci.sts without ;icliieviiig signifii'ant 

a.l.lilinnal safety benelits. 

>• In environmenlal cleanups, fi.r exampl.', it can lu- extrem.'ly 

expensive to achieve cletinup levels beyoii.l a certain p.iint. 

A l one Sui.erfimd site tfiat was mostly cl.'an.'.l up, :in ad.l.'d 

.$!).:{ million was sjienl to meet the program's stringonl cleanup 

slan.lar.ls. The benefits were minisciile: Uu' (;xlra ex))endittii'<'. 

theoretically meant lhal the cliil.lren c.ul.l safely eat dirt fiir 

2'1.') days p(;r year instt^ad'of 70 days aimnall.y. But ther.; were 

no children in the area because it was a swamp. An.l cliil.lren 

were not likely t . i be ther.! in Ih. ' ii .tiire because fiilure dev.;l-

{.pmenl was iinpr..l.able. Finally, half the volalik; organic chem­

icals probably would li:iv.' evapm ' I . M I b\ ' 'u' y.'ar 2000. 

Congi ess and state legislatur.is shoul.l i;ii.:.)iii: i:i ncies lo balance 

costs and benefits when designing regulat..ry programs. Otherwise, 

fi .leral and state agency effi.rts t.. iini.r..ve r.'gulati..n may be frus­

trate.! by iiiilexil.le legislative inan.lat.'s. 

• The Toxic Substances Conln.l Act is a well .lesigne.l ri.sk-reduc-

tion law ba.sed on soun.l benefit-c.K^t priiicipl.-s. S.'ction (i of TSCA 

autli..rizes KPA t.> impose a rang.' of .-..iit i..ls . . i i a chemical 

substance or mixture if it poses an "imri;asonal.le risk of injury 

lo health or Hie eiivironinent." In applying l l i i ' concpt of "unrea­

sonable risk," KPA must balance tlu.- health or envir.inmental risk 

. . fa chemical against the ec.n.imic or s..cial .lisad vantages of 

eliminating or r.^strictiiig tlu- availability o f the clu'inical. 

I'Istiiiiating ben.-fits an.l costs can be ili l t icii l t . esp.'.iall\ in a i . as 

where m:iny l.eiielil.s are by llieir nature difficult lo . | i iaii t ify. Non.' 

Hieless, I.ecaii.se limited ies..urces necessitate difficult tra.le-.iffs. 

ag.'ncies must make best irstimales fiir benefits and costs - stating 

clearly and publicly the ba.ses fi.r tlu.si' estimates - an.l regulate 

only where the benefits jus t i fy the c.sts. Once a regulatory goal is 

established, agencies should select the li;asl costly o).lion fi.r meeting 

that goal. 

S. Market incen t ives and Per formance Standards: Market-

or iented solut ions and pe r fo rmance s tandards should be 

favored over command-and-control regula t ion . When properly 

calibrated and used, market-basi'd approaches an.l perfi.rman. e 

slan.lar.ls e s t li;ss and accomplish more than government commamls 

an.l c..ntrols. The pasl three A.Iiiiinistrations have a.lvocale.l that 

regulators use market ineclianisms as much as fi'asil.U;. Most rec.iiilly. 

E.xeculive Order I2.S(i(i (.See KDC!). (S)) .slates: 

I'lacli agency shall id.uitify and assess available alt.;rnalives to 

regulation, including provi.ling economic incentives to encourage 

Hu; desired behavior, such as user fees or marketable permits, 

or providing infiirmalioii iip.m which choi. es may b.' mad.' by 

Hie public. 

I'lacli agency shall i . l i ;nlify an.l assess alti-i native foi ins of 

regulation and shall, to Hi. ' extent fi'asible. specify pei fiirnian. >• 

objectives, rather than sp.'cilyiiig Hi. ' beli.ivior or ni.iiin. i of 

complianc.' that regulat.'.I eiiliti . 's must a.lopl. 

Market Incentives 
Market-based regulatory sclieiiU'S att.'inpt t . i ii'pr...luce tlu; etlich iu \ 

o f a free market by iiiteriializiiig the costs of tlu- r.'gulate.l activity or 

substance, such as p.illiition, into |.rivate pr...liicti..n . . i investment 

decisi.ins. Market incentives allow regulate.l jiai ties to achieve compli 

ance in the least cosily way. reward inm.vjitors w lu. m.'. t ..r exceeil 

regulatory goals, and a.lapl to clianged circumstances more qiii . kly 

Hian governmeiil commamls and cont r..Is. 



Typicall.v, iegiilati.ins apiily to a wide vari. ly of acliviti.'s and firms. 

H. i ause cimi.li:uu'e c.sls can ililTer .Iramati.-ally among activiti.'S 

an.l linns, imifi.rm stan.lards ..ften impose wi.lely varying incremental 

os t s fiir achieving a specific benefit. Ec.nomic incentives minimize 

regulatory osts; tlu>y allow firms unabl.' to achieve ouipliancc 

efficiently to buy permits or allowancs from l..w-c.iiipliance-cisl 

firms, while enouraging firms that can meet regulat..ry g..als lo do 

so most efficientl.y. In slu.rt. market inceiitivi'S div(;rl fewer public 

an.l private resourees an.l reduce adverse ec.n.imic c)ii.se.|Uences 

to obtain the same - or greater - bemilits. 

• The aci.l rain trading allowaiu.e i.rogram fi.r siilfiir dioxi.le emis­

sions exemplifii;s the market-incentive apjiroacb lo regulation. 

This I.rogram pr.ivi.les substantially r.'.luce.l regulat..ry cosls by 

provi.ling an ecim.niic incentive fi.r least-ost emissions sources 

to re.luce their emissi.ms first. The ('lean Air Act Anumdments 

of 1!)!)0 set a limit on yearly sulfiir dioxi.le emissi.ms that power 

plants imist meet by the .year 2(110 (with les.ser caps at internie.li-

ate .lea.llines). KPA will all..cate annual •all..wances fi.r emissions 

sources to meet their indivi.lual emissions limits, which are base.l 

nn reducing their historictil average emissions. The allowances can 

be banke.l fi.r future use or sol.l to other emission s.iurces that 

have higher compliance costs. KPA has eslimate.l that the program 

c.uld re.luce onipliance costs by nearly .$1 billion per year -

about one-fiiurth of the total cosl . . f a.hieviiig its goal without 

emissi.ms Ira.ling. ' 

Economic incentivi;s also iii.lu.:e innovators not only to ii(;velop l.'ss 

costly means of m.'eling a r.:gulaLory slandar.I, but also to fi i i . l ways 

to excee.l the minimum stan.lar.l an.l I . , reap rewai .Is fi.r doing s.. 

through cost savings or r.^veiiues from . r.'.lits .s.ild t.. firms who .1.. not 

ni.;<;l the minimum ie.|uir.;in.;nls. In contrast, comman.l and c.ntrol 

i-egulalions proviile no inceiilive fi.r r.;giilaled parti.'s to ('xci;e.l 

a regiilaUny gt.al;'' they may actually i.unish firms that . l . i s.i. 

Finally, market incentives are flexible; they all.iw firms t.t a.lapl 

as their relative compliance c.sts chang.' ..ver tim. ' . C..mman.l-and-

control regulations usually cannot adapt lo changed circumstances 

without the hiir.len.some os t s an.l delays . . f new regulal..ry acti..n. 

Accordingly, market incentive approaclu's shoul.l b." fiivore.l ..ver 

command-and c..ntr..l regulation. 

Performance Standards 
To set a regulat.ny slandar.I, agencies can choose between basing the 

stan.lard on design or piM'fiirmance. l).;sign standards specify how a 

pr.iducl should be built, what lechnol..gy shoul.l be use.l, ..r precisely 

how lo r.'ach a regulatory goal. Perfi.rmance stan.lards, ..n the other 

liaii.l, establish the ultimate regulalory goal. They free regulate.l 

parti.'s t . i :icliieve thai goal in the best way they can tin.l. Pel fiirmance 

slan.lar.ls g.iiierally ;ire superior lo design standards: They allow 

Hie regiilali!.! communiiy to meet or exceed the r.'giilat..ry g..al in 

the most cost-effective manner. 

Design stan.lards may \n; in..r(.' attractive to the governmi nt because 

Ihey somelim(;s are easier and clii'aj.er fiir agencies to enfiirce than 

perfi.rmance standards. For (example, insp.'ctors can verify compliance 

simjily by determining w liether a mamifiicturer is using maii.lateil 

e.iuipiii. ' i il . But lypicall.y, tlu; "savings" fi-..iii imposing .lesign stan 

dar.ls ar.̂  illus.>r.v. Any administrative savings usually are fi.r . . i i l -

weiglii'd by the laige c.sts impo.sed ..n t lu ' regiilati'.l community 

by design standards. These costs are passe.l on t.. the public through 

higher prices and diminished wages. pro.lu.:tivity, an.l ecuiomic 

growth. 

I)i;sign standards heeze tecluu.l.igy and impe.le innovation that can 

produce heller results al less cost. An imuivative firm that invents 

a more cosl-efftictive way to meet or exceed a regulatory goal must 

overc i i i . ' t he heavy l.iir.len of changing th. ' ag.'iu y's stan.lanl 

liefiire i l can implemont its better method. Accor.lingly, pei loi niamc 

standards sli.uil.l bi! used when pi;i fiirmanc.! can be measiir.-.l or r. a 

.s.inably eslimate.l. I I simply makes no sens.' t . i impos.' the . noinious 

c.sts aii.l inefficiencies a.s.sociat(;.l w i lh .lesign stan.lards t.. r e . luc 

enfi.rcenienl co.sts by : i relatively small margin. 

In contrast to d.;sign staiidarils. perfi.riiiaii.-.' stan.lards promote 

iiinovali.iii lo increase safi'ty an.l re.luce c.ists. B.-cause ag.'iu i.'s iiuisl 

consider the comi.arativi' pei fi.rnianc." . . f . l i f f i ' ient machines or pmd 

nets to w rile Hie regulat..ry staiulai.l in the first j.lace, it can be as 

easy fi.r the agency lo base ils stan.lar.l on perfi.rmance goals, such 

as fewer injuries or cleaner air. 

In son..' instances, "perfi.rmance" an.l ".lesign" stan.lar.ls t. n.l to 

c n v e r g e A standard shoul.l not be characterized as a perfin inance 

stan.lar.l if there is only one fi;asil.te w ay t.. m.'.'t i t : siu h a slaiid.inl 



is a design stan.lar.l. Although agenci.'s s.iiii.'times lr:inspos.' p.^rfiir-

niance and design standards, there is a fuiulamental tension between 

allowing innovation to improve safety and reduce c.sts and setting 

a rigid, easily identifiable slaii.lar.l niei ely to make tlu; agency's 

enfi.rcement job easier. 

• Ibider Hie Resource Conservation an.l Reovery Act, firms 

must treat hazardous wastes under "best available technology" 

standards. Instead of selling a cl.'ar standard lia.sed on health ami 

envir.inmental risks, the HAT staiidar.l . lianges with each advance 

in waste Irealinont. This design stan.lard iiiip..si'S .'norm..us 

costs without regard to the actii.il threat to human h.-alth or t lu ' 

en\i i onnu'iil. ~ 

In light of the vital importance of enouraging ont inual imjirove-

ments in safety al less es t , i.erfi.rmance stan.lards sh.iuld be 

preferred ..ver .lesign standards. 

Both statutes and regulations shoul.l fav.ir market mechanisms 

an.l performance stan.lar.ls .iver oniman.ls and onl ro ls . Instead of 

trying to mandate what technologies business shoul.l us.- or lu.w t . i 

meet a standard, legislatures and ag.'iuries shoul.l si;t stan.lards and 

then allow the market lo .ievek.p the nu.st efficient ways to attain 

them. Mandating t:iiils, not oicn/.s, usually ..ffi;rs lb. ' most effi 'cliv.; 

fiirm . . f regulation. 

6. Productivity, Wages, and Economic Growth: Methodologies 

should be implemented and continuously improved to assess 

the impact of major regulations on product ivi ty, wages, and 

economic growth , as we l l as the adverse impact on Jobs and 

internat ional competi t iveness in industries that bear the 

burden of regulat ion. Ain.ti ican biisiii.;sses of all typ.'s, l:ii g(; and 

small, face increasing c.mipeliti.iii f inm (oi .rigii conip.;til..rs in a global 

economy. Tt.day's global c.mpelilion is lieightened by significant 

wiii ld-wide in.lustrial overcapacity - a fiicL.r many beliiive will be Hie 

ilefining characteristic fiir lhe P.I'.Xls. 

• In key industries - ste(;l, coal, chemicals, tiixliles, pulp an.l paper, 

automobiles, sliipbiiil.ling, aircraft, coinpiiti'is, home appliances, 

and defense - global .tvercapacity is r.'siilting in a maj.ir 

rest met tiring. 

• Those firms that cannot c..ni|..'t.' on pri.:.- an.l ipialily will It.; 

driven out ofbtisiness, which means that jobs will be lost, wages 

weakened, and lax bases eroded. 

• I'^fliciency and pr.)duclivit.y wil l .I(;lerinine who are tlu; winn.'is 

and loser.s; government p(.licies can either advance or retanl these 

..l.j.'clives. 

In response lo these econ.>inic pressures, successfiil American corpo­

rations ar.; significaiiHy ;iltering the way th(;y c.nduct t l i . ir business 

lo become l(;aner, more llexible, an.l fiisler. In this new economic 

w.)rld. llio slow-moving, pyramidal corp..rate structure .if the past 

is fiicing extinction. 

I''..r .iiir.;. '..n.imy to grow, regulat..ry ami .•.•oiioini.: goals must become 

conipleiii.'iitary. not ('.inflicting. (Miv.'i iiment must make greater 

effi.rts to promote pro.luclivitv. ec.nomic grow th, and innovation 

witii in the regulatory framew..rk ami must bi;conie in..re sensitive 

t.) the iiniiacl of regulati.in on wages, prices, j . i l . s . an.l int. i national 

c.iiipelitiveiiess. 

Executive Order 128li(i (Sec. (;(a)(:!)(C)(ii)) re.piin's that beiielit-cisl 

analyses of significant regulatory actions inclu.le an assessm..nt of 

their impacl on employment, competitivi iiess, an.l pni . lucli \ ity. Tli. 

iiati.in would benefit from greater c.nsi.Ieralion . . f the imlustry-w ide 

and .•cinoiny-wide impacts of ii 'gii lati . .n. 

• A litlCl report b,v the Nath.nal ('..niniissi.in fi.r I'^mplo.\ ment Policy 

r.'c.mmend.Ml tlu; .l.ivelopment of e.unonii.' mod.'Is to assess 1 lu 

effi;cts of regulations on jobs ami w agi'S." 

• In Section SI 1 o f t he Clean Ai r Act Amen.lin.'uls . . f I'.IDO. 

('.ingress .l ir . 'cl . 'd t lu ' 1 'resident to repoi ( on I he ecoiioniic impact 

of air pollution cont nils on l l u ' iiit. 'rii:iti. .nal i .imp. t il i \ . iiess of 

U.S. manufiicturers. Th. ' American Automobile Maniila. turers 

As.sociati..n has compiled a rep.n t .l.icimienliiig t hat t hi ir .•oiiiprt i 

tors operating in c.untries w ith nun .' flexible an.l l.'ss picsi i ipt i \ . ' 

rules enjoy a significant c..st/i.r..ilucti..n advantage o\ i i (IS. 

automobile manufiicturers that face onerous re.piii .'inents on 

t l i i ' i r niiinnfiicturing fiicilities. The new permit l ules iiml.'r l i t l . \ 

of lhe (Ilean Ai r Act can unnecessarily ri;stricl pr.idurlion .iml 

operational llexibility wi lhoul comnu'iisurate environiiienlal 

benefit; this llexibility is critical to t lu ' ability of U.S. manufactur 

ers to r.jspoiul to dynamic market con.liti..iis an.l international 

c. inp. ' l i l ive pressures.'" 



. A stmlv i .'centiv onduct.'.l fi.r the f S. Ceiisiis Bui . a.i finnul a 

stning'orr.<lati..n between regulatu.n an.l r.'.hi.e.l i.r...luctivily. 

The st.ulv finnul that significantly regulat.'.l plants have substan-

ti.-.lly l.iwer pr...luclivity and sh.wer pr.i.luctivity gn.wlh rales 

tli-n", less regulat.'.! i.lants. The magnitu.le . . f lhe imp:K'ts were 

fiiun.l 1.1 be larger than expect.'.!: A .f 1 in.'reas.' in p.illutu.ii abate­

ment c.sts re.luce.l pro.luclivily by about .f:! - $>•' 

More infiirmaU..n is beoming availabk' on tlu; n.'gativ.' . 'ffi 'cls .if 

regulation ..n wages, pro.hictivity, ami ecuiomic growth, as well as 

the differential ecm.miic imi>act on j..bs atul iniernaiional ompeti t ive-

ness in manv imiustries. B.'caiise Hu'se issu.'S are vitally imp.irtant 

lo th.' American pc i i l e . they shoul.l be .lir. 'ctly .'.msul.'i'.'.l wh.'ii 

legislatures an.l agencies make regulat..ry .h'cisi.ins. Tlu; Legislative 

and Executive Branches at the federal an.l state lev.;ls should i.r..-

mote the use and improvenienl . . f stale-..f-the-art analytical l.iols lo 

assess the econ..inic impacts of regulali.tns. 

7. Coordination Among and Within Agencies: Coordination 

of regulatory act iv i t ies among and w i t h i n agencies should 

be improved to el iminate inconsistencies , dupl ica t ion, and 

• unnecessary regulatory burdens. R.'gulalory agen. ies have : i 

vari.'ty of man.lal.'s that overlap - among ag.;nci.'S, in.'lu.l.ng fe.leral 

••ml slate agencies, an.l even between . l iff i ' ient pr.igrams of a .single 

;,j.ency. (:..n.s.;.,u.'ntly, tlu' i e is a n.'.'.l fi.r gr.'at.'r c.or.linati..n of regu-

lal..ry activilies aiiuing an.l within ag.'ncies. 

I n t e r a g e n c y Coord ina t ion 

To r.-iliK'.; ilnphcati-.n ami inc,nsist.'ii.:y. a strong .-.Mir-linatinij 

o inmit lee is nee.led t.. i.lenlify ami a.l.lr. ss int.rrag.'iury probl.'Uis. 

Executive Order 128(10 (Sec. 4(d)) pn.vi.les fi.r Hie establishment . . f 

an interagency ommiUee - the R.'gulatory Working (b'oup - that 

can perfi.rm this function al the fi'deral l.'vel. 

Through the Regtilatory Working C.r.iu). or a similar int.'t agency 

commillee, agencies sh.mld engag.' in strat. gic i.lanniiig to a.l.lress 

problems before regulations are pi..p..se.l. Where significant environ­

mental, health. ..r safety pr..bleiiis deman.l action from multiple 

agencies, the interagency cmmi l tee shoul.l o..i'dinate o inm.m ri.sk-

re.Iuction approaches fi.r Hie agencies inv.ilv. ' .l . The cmmil tee .slu.ul.l 

rank the relative risks pose.l by parUcular probk.'ms in an <;ITort to 

maximize risk-reducti..ii in a est-effectiv<- wa.v. The ri'lative risk 
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I,Hikings could be updated perio.lically. An in l . rag. iicy c.iiiimitte.' 

coul.l also pr..mole the exchange . . f infi.rinati..n among ag. ncies and 

make each agency more sen.silive to existing regulations from other 

agencies. The committee also coul.l identify common research nee.ls 

and allocate resp.insibility for fiilfilling those nee.ls among agencies. 

I''iiially. to lul.lress overlap and inconsistency originating in statutory 

r.;.|uiremeiits. Hie interagency committee c.uld .lt;vel..p a fi.rwar.l-

looking, cmpr('lu;nsive legislative program. 

The .strategic planning process should lu' .ipen, inc..rii.)rating views 

from the general public, including business, acailemia, ami public 

interest groups. This strategic planning process c.ul.l he used to 

e.lu.'ate Congress a'.id inv.ilve the public in the .l.'cisi.m making. 

Agencies cui ld exchange infi i i mation, .lata, an.l fe.'dback. which 

w.iul.l fiicililale improvements in regulations am! laws. These tenets 

of ralional regulaiion sh.iuld guide this process. 

i n t r a a g e n c y C o o r d i n a t i o n 

In addition to interagency coor.linati.m, Hiere is a need fi.r greater 

c.»ordinaH.)n of progranis within each tigency as well. In.livi.lual 

]irograin ofiices within an agency often are assigiie.l resp.msibilily 

fill- implementing a specific law or part . . fa law. This narr..w appr.iach. 

and the gr.iwing complexity of statutes and legulalions. has fragment 

e.l many pr.ignims, even within Hie same agenc.v. Diffi ' rent programs 

often attempt l o C n l r o l different aspects . . f the same problem. 

Without coordination of progranis. inconsistenci.'s. unprodiictivi' 

duplication, an.l outr igl i l ct.nllicts may r.-sult. 

• KPA's Office . . f Solid Waste an.l Emergency Response at on.' time 

ilesignate.l I r a c l.'vels of carbon let l a. lilori.le am! cliloi olot in 

fiiun.l in clilor.iflu..r..carbons as hazar.loiis w ast.', thus dis.oiii av: 

ing refrigerator recyclers by threat, ning th.-iii with SuperfumI 

liabilit.v. M.-aiiwhile, Kl'A's Of fice of Air an.l Ra.lialioii was urging; 

that refrigeraloi-s be lecycled l . i preserve t lu ' .izone layer. A l the 

same time, the FDA allowed CKCs to be us.'d in asthma inhal. rs. 

Agency effi.rts lo c.u.rdinale regulat..ry pr..giams shoul.l fi'cus <;n 

reducing risks in the most c.st-effectivi' wa.v. When prop. rly .lesigned 

an.l implemented, regulatory pn.grams that ad.lress multiple .'uviron 

menial media, such as air, water, an.l lan.l, have great potential to 

redii.e both risk and c.sts. Uufi.rtimat. ' ly. the emphasis on highly 

pr.'.scriptive media-specific regulation in current environnu ntal laws 
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often creates obstacles to o.st-effeclive.r.'gulati..ii. 

. An ambili.ius j . . int p..lluli..n prev,;nti..n sUuly recently on.lucled 

by KPA an.l Ainoc.i C(.rp..rali<ni illuslr:.t.'S the cosl ot.mllexible, 

me.lia specific regulati.m. The slu.ly fi.uml that if Anioc's 

Y.irkt.iwn. Virginia refinery ha.l b.'.-n fiee lo pursu.- a llexible. 

perfi.rniance-orienle.1 approach t.. p..lluti..n prevention, W7r . . f 

the emissions re.luclions re.iuir.;.! umler applicable r.'gulaUons 

coul.l have been achieve.! fi.r 20-2.V;f of the e s t of meeting Hie 

specific regulaU.ry re<iuirements. In particular, if a i.<'rfi.rmanco-

oriente.l ap|ir..ach I . , emissions le.Inction ha.l be.'U fi.ll.iwed, 

releases at the refinery c.ul.l have l.i ; . ' i i r . 'duo. l at an averag.-

o.sl of $r>U) per ton. as opp.i.sed I . , the *2,-l()0 per l..n average e s t 

of achieving re.lucH.ms un.ler KPA's prescriptiv.- cnimai i . l ami 

control regulations." 

The Executive Branch has the lesponsibilily to ensure that its 

programs are coordinated an.l c.nsistent. Fulfilling that responsibility 

shoul.l beome a higher priority. 

8. Openness: The entire regulatory process, including central­

ized Executive review and management of agency rulemaking, 

should be open to public scrut iny to promote the quality, 

integrity, and responsiveness of agency decisions. Openness 

is indispensable to Hie entire regulatory process, inclu.ling legulalory 

planning ami devel.ipment. as well as ontraliz.;.! Ex.;cit iv. ' revu-w 

of agency rulemaking. Oiienness brings obvious benefits: 

. 'lhe input of an infi.rme.i public an.l tlu; r.'gulat.'.l .•..mmuiiily 

improves the iiuality of agency decisions. 
. Openness will help ensure that lhe values an.l c iue rns . . f the 

public are ad.lressed by regulat..is. 
• A belter infi.rme.i public will hav.; greater o n l i . l . n.c in the 

regulalory process and t lu ' validity of .lecision making. 
. With a better understanding of the n giilatory re.|uireinents, 

the regulate.! community can m..re fiiithfiiUy comply with them. 
. Fewer l.'gal challenges t . i final n'giil.ili-ms aie lik. ly l . i .'usii.'. 

R e m o v i n g S e c r e c y 

The regulatory process sh.iul.l be ..pen to maximum public involve­

ment at the eartiest stages. ExeciUve Order 12cS(;(i (Sec. (;(b)(4)) 

recognizes the need for <ip(;nness. This ii..li.:y shoul.l b.; nurtured ami 

expaii.le.l. For example. OlIIA should .lisck.se w ritten comnumi. at ions 

from those tnitside o f t he g..vernmenl befi.ic a rule is published. The 

Wliile House .should also re.|uire agenci.'s to publish their Regulatory 

Plans ulum they are submitted lo OIRA fin- review. Regulatory analy­

sis .Licuments that detail Hie costs and benefits of regulations also 

shoul.l be available to (Congress an.l the public, even if they inchule 

infi.rmation or cnsiderali.ins that the agency may n..t actually use 

to cr.-ati; a ni l . ; . More genetall.v, the public shoul.l have ac.ess t.. the 

idenlitii's and positions of pariicipants in tlu- regulalory process. 

R e g u l a t o r y N e g o t i a t i o n 

Ag.'ii.'i.'s also coul.l make better use of lu gotiat.'.l l uli'iiiaking. or 

"reg neg." 'lo draft a rule, an agency can bring together represen-

lal ives of interested parlies fi.r fiice-to fiic.- lu-gotiat ions, w it li t he goal 

of a. hi.'ving cons.'iisus on tlie proi.osi'il language, l he i>riniai y goal 

of "reg neg" is lo )ir.idlice b.-ller rules, but i l also av i.i.ls j . r . i t ra . t . ' . l 

l iligalioii an.l reduces eiifiircement c.sts. 

Presi.l.'iil Clinton recognized tlu; benefits of regulat.iry n.'gotiation 

in a Directive tli.'it accompanied l-;x.'cuti\. ' Or.l. 'r 12.'-!('i(i. The Din e t t e 

re.|uires each agency to identify at l.'asl one l ul.'making to be .level 

oped lhi'..ugh neg.iliated nil. 'making. ' Although not alwaxs leasiljle. 

ag(;nci.'s shoul.l c i i s i . l . ' r using •'r.'g i i . g" more oft. n. on a \\ id. i basis, 

and i-arlier in the regulatory planning i>r..c.;ss. l \p ica l ly . th. ' slun t-

term c.ists of regiilalor.v negotiation are fiill.v justified by ils many 

I.eii.'fits. 

In sum, openness can improve the . | i iali ly :ind in l . gri ty ol ag. ni y 

.l.'cisions ami increas." publi.- cnrul.'nce in t lu ' regulatory proces.-. 

9 . P e r i o d i c R e v i e w : P r o g r a m s a n d r e g u l a t i o n s s h o u l d be 

p e r i o d i c a l l y r e v i e w e d for p u r p o s e s of d e t e r m i n i n g w h e t h e r 

t h e y s h o u l d b e r e f o r m e d , d i s c o n t i n u e d , or c o n s o l i d a t e d . 

As circumstances ami tecbn.ilo^jy change, regiilalions can become 

oulmode.l, duplicative, ..r iinnecessarv. As an in.lispensabl.' part ot 

g.Mi.l regulatory managenient. Congress. Hie White Mouse, ageiu i . s. 

an.l slat.'s slioiil.l peri...lically review existing regulaloi y pi oeraiiis 

to d.'lerii^ine wlielli i ;r Ihey shoul.l be ri 'f i .r ine.l . .liscontiiiu. d. or 

cinsolidale.l. 

L«!gislalures ordinarily .iperate uii.U'r l l u ' assuinpti.m that pi ogi aiiis 

shoul.l c n l i n u e unless there is an ..v.-rwlu'lming reason to cm t.iil 
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them. Hv ondi.cting peri.i.lic review, legislatmes can .'usme Ilia 

government res.iurces are all.icat.'.l I . , b.'sl a.l.lr.'ss the lU'e.ls . . f the 

public Peri...!ic review slu.ul.l allow fi.r g.ivernment-wi.le conlu ia lum 

ami i.rioritv s.Hting through refi.rming or eliminating regulations 

np,lating scientific metlu.<l..l..gii^s. re..rganizing an agenc.v. ..r reaU..-

cating resi...n.sil.ility among agenci.'s. 

1„ „,,p, opriate instancs. Cmgress an.! stat.'s l.'gislatures .'an ensure 

•1 siricl. 'r review pni.:ess by iucrporal ing s.ms.'l pn.v.sums m r.'gu-

l-.t.irv pn.grams. Sunset is a i.owerful 1....1 fi.r managing the im-hfera-

tion .".f g.ivernment prograin.s: Within .s<;l .l.-adlines, lhe l.'gislature is 

ompelle.1 lo evaluate and vole fi.r the cntinuation . . f a pnigram. or 

it will terminate. This forces a review of priorities. Pr..granis that are 

not rational or justifiable - p.'rtiaps because Ih.'y have simply ..uHive.l 

their usefulness - can more rea.lily be eliminale.l ..r inorporated mU. 

other pn.grams. Routine i.erio.lic review of .luplicalive m' .iverlapi.ing 

pnigiams pmvi.les an .ipi...rtimity fi.r C.ingn'ss to v..us<.li.late them. • 

even if i l .leci.ies the i.n.grams should be cntinue. l . I f similar pro­

giams are reviewe.l at the same lime, C.ngn'.ss can in...; , n-a.lily 

oniiiare tiieir effectiveness an.l streamline am! rati.maliz.; Hu;m. 

Regulal.irv pn.giams woukI als.. benefit fn.m peri.iilic i.'view by the 

Executive Branch. Exeeutiv.; Order P28C.C. (Sec. .^(a)) n'<iuires .-ach 

fe.leral agency to <I.;VL'IOI. a pnigram fi.r perio.lically n'Viewing its 

existing significant regulations to determine whether l l i . 'y shoul.l be 

moditie.l or ehminated lo make the agency's regulatory pn.gnmi 

more eff.'ctive. l.jss bunh;ns.)m.;, and nu.n; c.iisisti;nl with Hie 

Presi.l.;nt's priorities an.l pri.icipl.;s s.'l fi.rtli in tlu; I'A.'. utiv.' Onl.'r. 

However, the While H.iuse .loes not now hav.' in p lac a fin nial 

pnicess fi.r timely oversight ami execuU.in . ,f thes.- important 

reviews; it sh..uld .level.ip an.l implement such a pr.icss wiUuuit 

delay. The President also .sh.iul.l i.ssue a Din ctiv.;, lik<; the Neg..lialed 

Rulemaking Directive, to re.|uire each agency to i.lentify ami review 

at least three significant regulali.ms. 

Finally, agencies - individually or through an interagency oor . l inal i i ig 

group shoul.l themselves initiate periodic review . . f their prograins 

to eliminate outdated, duplicative, and irrati.inal legiilalions. Where 

legislative authority is re.|iiired t.. t . ' r iniiial . ' or nu..lify iinpni.luclive. 

out.lated pn.giams, the Executive Branch shoukl aggn'ssiv.;ly pursue 

legislative action. 

10. Federa l ism: Regulatory au thor i t y should be more rat ional ly 

a l loca ted among the federa l , s ta te , and loca l governments , 

and federa l regulatory programs should avo id unfunded 

mandates . The expansion <if governmeiil r. gulalioii has raise.! 

c<.n.:.'rns about Hie rational allocali.in ..f regulat.iry authority and 

costs anumg fi-deral. stale, an.l l.ical g.iveriinienls. 

Allocation of Regulatory Authority 

Tlu; growth of govenimeni r(;gulalion in r e c n l d.'ca.les has taken 

place at both lhe federal and state levels. In some cases, siu li as 

pollution control and wasli- dispo.sal, new ami expaii.le.l fe.l. i al 

programs liavi; supplanted slat.; and l.ical r.'giilation. In oth.'r . ases. 

slates li:ive added iu;w ami c s l l y regulations of their own - both 

in .'ireas that were Ira.litiotuilly matters of slate policy (such as 

aut.imobili' insuranc.') :m.l in areas that were Ira.liti .iiially matters 

of national p.ilicy (pro.!ucl labeling). The growth of slate regulation 

has been encouraged by Supreme Court decisi.ins Ihat lake a more 

l. ' i i i . 'nl approach toward state p.ilicies alTi'cliiig ami biii .lening 

interslale ci i inierce. 

Tlie mix of centralize.! national regulation in s.mi.' ai .'as and an array 

of slate regiilali.ins in other ar(;as has not always bei-u a goo.l one 

fi.r Anu'iicaii cnsiimei's an.l businesses. The tra.liti..nal virtues 

of fe.l.'ialism - (l.'ceiitralizalion an.! respoiisiveii.'ss to v arying local 

circumstances - remain important today. At the saiiu' time, however, 

markets, pro.liiclion lechnolog.v, and business organization ha\e 

become increasingly national and international in scope. Slat.' regula­

tion that maile .sense al a t im. ' . . f primarily local ii i . i i kets can produce 

liiglily cosily am! waslefit! c .nf l i . ts an.l .luplicati.in where national 

businesses are affi-. ted. This is ..rten l l u ' .'ase t.xlay. F.ir l.iisin.'sses 

w hose pro.liicts are sol.l nalioiiwi.le an.l abroad, iiudiisistent and 

duplicative slate regulation iiicr.'ases p r i e s and chills proiliictivity, 

w ages, ecuiomic growth, ami innovati.m. 

Modern commercial realities deman.l a nu.re cost-elTective balance 

.if fi'deral and slate regulation; achieving tbis l .alai io is primarily the 

resp.insibilily of Hie fi'deral government. In general, three fiictors 

slu.ul.l be onsidered in determining whether the fe.leral gov(;i nment 

slioiild preemiil anil regiilaU; a field itself or leave the fi.'l.I to the 

states: 

Is Hie problem primarily a national one, with little \ arialioti in Uie 



nature of the i.n.blem among states an.l r.'gi.ins-.' 

. Will stale rcgulalinn lead lo iie.i.lless duiilicati..n of e l f i . r l , c s l l y 

contlicts among differing stale rules applicable I . , national markets 

and nati.inal business finns, nr opp..rtunilies fi.r imiividual states 

to i.ursue local policies at the expense . . f citizens of other slates'.' 

. D.ics the policy in <iueslion present imiu.rlanl cmln.ver.sies an.l 

uncertainties, so that stale policy experimentati.m may produce 

new infiirmation to resolve the uncertainties? 

I hese gui.lelines will not res.ilve every c i i t roversy ov.'i' n'giilatory 

jiiris.iiction. but they .lo suggest several areis where large impn.ve-

mcnts could be made. F..r example, to the extent that regulation 

of the labeling . . f fi.ods, beverages, ami .)tli.;r pro.lucts that .•m' .lis-

tribute.l nationally is aiii.roi.riate, these regulati..ns shoul.l lu; iiati.inal 

rather than l.ical: The os ts of differing labels in .liflerent stales is 

very large, while the benefits are small or nonexistent. 

On Ihe other hand, many p..lluli..n pn.blems are primarily local or 

vary in severity from locil i ly to locality; fe.leral n-gulalion I . , a.l.lress 

these i.roblems may still be ji isl ifie.I (where a single item o fcmmerce 

is involved, such as aut..mobiles, or where nec;ssary to overc.nu; 

"NIMBY" - Not In My Backyanl - pniblems). but should be res.irted 

to with care. IVansporlaUon r(;gulalion presents slates with niinien.us 

opiiortunities fi.r imposing price and service c.nln.ls Hiat are pai.l fin-

by citizens of other slates, and the trend lowanl greater pr(;emplion 

in this area is ajiiiroiiriate and sli.nild be continued. 

When Congress appn.prialely determines lo preempt slat.' regu­

lation, it slu.ul.l not a.lopl a one-way appn.acli that p r c m p t s only 

w eaker, but permits more stringent, state n:gulatioii. This appn.a.:li 

kises the benefits of prccmpHon wit luml gaining offseUing benefits 

from stat.; .'Xperimentation. 

U n f u n d e d M a n d a t e s 

The federal government als.i regulates slate an.l local governments 

ilirectly in the course of administering fi'.leral .'Xi..'ndil:ires and 

fi'.leral pnigrams. As the fi'.leral bu.lget d.'licit bas .soare.l. ('ougn'ss 

has increasingly used unfunded mandates. I h i l i nu l t d niainlalefi 

require state and local governments lo administer or comi.ly with 

federal programs, but.!.. n.il inclu.le fiin.ling fiir the cosls of a.liniii-

islration ur compliance. These unfiin.l.;.! mamlatcs bui.l(;n state and 

local governments in the .same way that regulations bunleii business. 

Uidiiiuled mandales fiirce .stale and l.ical g..vernineiits to raise taxes, 

cut s.-rvices. ..r potentially lo fiice bankrupt.-.v. Likewise, legulations 

ri ' . i i i ire bu.sinesse.s In rai.se prices, eliminate j.ibs or i . i ...luct lines, cut 

research and develo|.ment, or even g.. ..ut of business entii .-ly. 

Congress has imposed numen.us obIigati..ns ..n Ihe states to fiiml 

programs designed to acliieve federal objectives. While this pattern 

has been fiimiliar fi.r some time, i t has become even more significant 

in Hu- P.HIO.s. Unfiinde.! programs d.. m.t appear in tbe fe.leral bu.lget 

delicit. yel they imjiose very real c s t s at tbe stat.- and l.ical levels. 

These progranis Ihrealen to ..verwiielm .state and local g.iv.'i nments 

w ho IVar thai raising taxes fi.r businesses and cnsumers w ill stifl . ' 

ecoiu.niic grow t l i and jobs and hence ero.li; the tax base. 

• The City . if C..liimbus. Ohio has ha.l t . i c n i p l y with (17 new 

environmental inan.lates sin.e V.m. Columbus is expect e.l t.. 

spen.l ifl.:? billion to •$!.(; billi.m on eiivir..iiniental compliance fr . im 

I!i;»l t.i2(M»I. In P.tlH, Hie average Columbus lu.usehol.I i.aid .SK'.O 

fiirenvin.iimenlal pn.tecti.m; by 2001 this e s t is i.n.jecte.l to rise 

1.1 .'ts,''.!; per h.uiseliokl, or more than the per-househol.l . .>st of lire 

or p.ilice pr.iteetion. ' 

Th. ' Ie.l.'ral g.iveniment sh.nil.l n.il bunlen slate an.l h.cal g..vern 

ments wiHi unfimded mandates, especially wh.'ie the b(;n.;fits of a 

program do not fully accrue at the slate or h.cal level. Clearly, .luplica 

Uve and inc.nsislent regulation must be prevenle.l. N.inethel. ss. 

pn.grains .should he suflicienlly flexible lo facilitate innovati.m al the 

slat.," ami local l<;v('l. In .some instancs. the fi;.l.'ral g.ivermnenl c u l d 

defiiu' a pn.gram's ..bjecHve (cmparable 1.. perfiirtnance siandanls). 

but allow stale an.l l..cal g..v<'rnm.'iits to a. lii. 've tlu.s.' out. .mi. s 

by tb.' iiu;ans Hiey think be.sl. Wlien practical, agency lea.l. i s should 

grai i l waivers to allow stale an.l h.cal g..vernments t . i experiment 

with innovative pr.igrams that may mon- .; lfici . ; i i l ly acliiev.' i . gula 

lory g..al.s. 

Executive Onler 12H('.(: (See 1(b)(!l)) rec.gnizes th. ' iiee.l to re . luc 

niifi in. l . ' . l maii.lates an.l t . i pn.vi.le great.'r llexibility t . i stat.'. h.cal. 

and tribal governments: 

Wlienever feasible, agencies shall se.̂ k views of api>n.priate State, 

local, and tribal officials I.efi.re imposing regulat..ry i . ' . i i i i n rn. nts 

that might significantly or uni.iuely affect Ih.is.' governni.ntal 
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inlerests. Each agency shall assess th.; .;lfi 'cls . i f fi'.l.-ral regula­

tions on State, local, ami tribal governmenls. inchuling specifically 

the availability of re.s.iurces lo carry out those maiulaU-s, and seek 

lo minimize those l.unlens that uni.iuely affi 'cl such g..venim.'nlal 

entities, c.iisisteiit with achieving regulalory .il.jectives. In a.hli-

t i . in. as al.pniprialr, agen.'i(;s shall .seek to liarmoni'zi; Fe.l.'i al 

regulat.iry actions with related State, local, an.l tribal regulatory 

and ..ther governmental fiinctions. 

This policy is suj.plenienl.;.! by Execiitiv.' Onl . r 12S7.S, which calls fi.r 

re.lucing unfiinde.l mandales; increasing waiv.;rs from fi'.l.'i al n'.|uire-

ments fiir state, local, an.l tribal g.ivernmeiils; sln;atnliiiing l Iu ' 

process fi.r applying fiir waivers; and pn.vi.ling greater cnsul lat ioi i 

with those governments on federal malU'is that uni.iuely affect their 

interests. These oncepis shoul.l be vigorously inipleinente.l an.l 

should be ai.plie.l I . , regulat.;.! busint>s.ses as w . ' l l . 

11 . Paperwork Burdens: Paperwork burdens caused by regula­

tory programs should be expressly assessed and substant ia l ly 

reduced. In ..ur vast regulatory system, pap.'i w.irk liunleiis impose 

huge costs. Fe.leral iiajierwork l.unlens al.m.' hav.; b.-en cons.'rvative-

ly estimated to consume over 0.4 billion person h..urs per year in the 

private .sector - at a e s t . . fat least .$I2,S billion - merely I . , c l lec t , 

report, and maintain infiirmation."' This d.ies lu.l inclu.le the massive 

person hours fi'.l.'ial .'inployees sp.'ii.i . . i i pro.'.'ssing an.l evaluating 

the infiirmation." Furthermore, paperwork biird.'ns an; a symplom 

of unn'asonable a.lininistrative pn.ce.ss n'.iuirenienis - c i i ip l i ;x , 

bureaucratic, and a.lv.'isarial pro.;.'.liir.'S fi.r obtaining p.-rmits. 

reviewing compliance, and the like. These a.lininistrative pn.cesses 

impose massive ami imn.;c.'ssary .:..sls by . ausiiig .l.:la.y, l i iistrating 

innovation, an.l impe.ling pn.cess and fa.:ility .'lianges Ihat U.S. 

business must make to in.-et w..rl .l c m p . ' t i l ion. 

Congiess recognized lhe need 1.. re.luce th. ' paperw.irk bur.len by 

passing the Paperwork Reduction Act . . f P.tSO. but this .statute has 

not been effectively implemented. 

• The Paperwork Reduction Act of IDHO was designed I . , minimize 

the federal jiaperwork bunion for iiulivi.luals, small businesses, 

state and local governnients, and other persons; lo minimize the 

cost .if infiirmation collection lo Hie federal government; and to 

maximize Ihe usefulness o f the infiirmation to the fi;.l.;ral gov(;rn-
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ment. The Act established Ol l{. ' \ am! .lelegate.l it r. sponsibility 

fiir coordinating government infiirmation policies, iiu lu.ling 

re\ iewing an.! c..nlr(.lling agency collecli..iis . . f infiirmation. 

Despite Hie many benelils promise.! by the 1!>>S(1 Act, it re.iuires much 

stronger iinplomeiitalion, and furthei^ initiatives to re.luce papcrwi.rk 

are iniper.'ilivc. Stringent goals fi.r re.lucing paperw.irk re.piirenients 

are needed at all levels of goviM iiment. The anticip.ite.l paperw.irk 

r<!<|uir(!inenls of I'uiiirg legislation should be thoroughly assesse.l prior 

1.1 eii.'i.'tmeiil, an.l llii'.se assessments slu.ul.l be .lisch.se.l I . , the public. 

Alternative infiiriuation lechiiol..gies that can reduce t lu ' pa[ierwnrk 

burden should be adopted. 

The Administration slmuld strengthen OIRA's paperw.irk control 

responsibilities. Moreovei-, the A.lininistrati..n and ('ongress should 

slrengllu'ii and am.;nd Hie Paperwork Re.luction Act. Soun.l legisla­

tive pr.iposals includi; a g.ivi;rnment-w ide goal of al leasl a W/( annual 

re.lucli.in in paperw-ork. In the absence o f a legislative mand.iti . the 

l')x.'. iitive Branch sh.iuld nonetli.'l.'ss commit its. ' lf t . i this goal ami 

sluiul.l aimiially r. 'porl ils pi-..gr.'ss in a. hi.-v ing it . 

Tlu ' new legislation should also a.l.lress tlu- pnibli 'm of- l l i i n l pai t.\ " 

.liscl.isiires of infi.rmation. The Paperw..rk Re.luction .Act wa.-

inlen.led to l imit the ability of fe.leral ag.'ncii;s to iinp.ise jiaperwoi k 

re.|uiremenl.s on the public. However, in DDII - i : I h t i t a l Sict l i roi krrs 

i>l , ' \ i i i f i i i a , the Supreme {"oiirl hel.l that Hi." prot.'ctions of ihe . \ i l 

do lu.l appl.y where an agency re.iuiri's that infiirmalion b.' pi oviileil 

lo a third parly (anil n. i l the governinent)." An ag.'ucy can circumvent 

OIRA's paperwork review simply by not re.ii i iring that the infi.rma 

tion be submitted to the federal government. In that ev.'iit, OlItA 

(•aim.it review llu- ag.'iicy's infiirmalion re(|iiireni. nt ami bas no 

authority to stop i t . To remedy this pr.ibl.'in, ("onm .'ss sliould h gislii 

l ively ..V(;rrille Dii l i ' when it amen.Is tlu- Paperwork R. ihi . tion A. t 

Excessive paiu'rw.irk bur.lens .iften an' caiise.l by unreasonable 

admiiiistraUve process rcjuirements. These a.huinistrative pnuess 

c s t s - Hie inllexibilit.y, unresp.insiveiu;ss, an.! .lelay that charact.>ri/-,e 

many regulatory progi'anis - ai-e an increasing threat to the o m p . ti 

liveiiess of U.S. businesses in gl..bal markets. 

Many major KPA prograins, fi.r exampl.', are base.l .m a multi 

layere.l adminislrativc process fin- pennit l ing. cmiili .- imc revi. w, and 
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l lu; like. Facilities otherwise reuly, willing, an.l abh't.. c m p l y with 

the envininmental c n l m l s can be reiideie.l n.mcim|ielilive by Ihe 

rigi. l i tv an.l .Iclay . i f the administrative pnicess. Many of Uu' in.lus-

t i ies that h.il.l th.' great.'.st pn.niise fiir jobs ami . 'cnoinic growth in 

lhe nation's mamdacturiiig s.'ct.ir must be able I . . n'sp..iul .piickly U. 

techm.l.igical change al a pace .lictal.'d by inU'i nati.iiial c i i i p . ' l l t i on , 

n..l the regulal..ry i.nxess. Among these vital imluslri.'s are el . 'dnm-

i.s! ailvance.l materials, aerospace, custmn an.l specialty chemicals, 

pharmaceuticals, ami auU.m..l)ile manuracturiiig. In these highly c i n -

petitive industries, lime is prech.us. They cann.it wait fi.r regulalory 

pn.cesses that take years when their pni.lucls g.i Ihniiigh .Milire life 

cycles in less time. Despite the inas.sive c.sls impos.;.! by these o i n -

plex administrative pn.c(^sses, the agenci.is .lo not have proce.lmes fi.r 

consi.lering the co.sts and b.'nelils ..fth.'.s.! a.lniiiiistralive procs.s.'s 

themselves .ir their potenUal fi.r being sln;ainliiied. 

Congress and the agencies shoul.l c i i l inua l ly .'xamine a.hiiinislrative 

pnicesses. They should look beyond the . l in 'c l os t s . . f n'gulal(.i-y 

contn.ls ami take into accumt the incieineiital c s t s an.l benefits of 

each layer in the administrative process. 

More generally, the adversarial, legalistic nature of the n'gulalory 

system mu.st b.; reassessed. All t.io oRen, o n l l i c l - m.t cns.'iisus ami 

compn.mise - characterizes decision making, (;iifi.nement. ami the 

n'lationship among g.ivernment, business, inten'sl gniuiis. and the 

public. And increasingly, legislalures and ag.;nci.'s are criminalizing 

regiilaUiry violations that Ira.lilionally wen; ail.lress.'.l by civil and 

administrative renie.lies. In the enviniiim.Mital aiea. fi.r example, 

emirs in leporting, sampling, r e o n i k.;.;|iing, aiul the lik.; now are 

potentially subject lo criminal sancti.ins. A l th. ' same lime, the gr.iw­

ing cmpl . ;x i ty of (;nvininmenlal n'gulation in. n'ases Hu- lik.'lilioo.l 

that these errors will occur 

lhe antagonistic nature of the American regulatory sysl.;m imposes 

enormous ami unnecessary cosls; these inclu.l.' exacerbating litigalhiii 

ami .ither tnm.saction cs t s . pn.longing d. lay. and chilling inn..vati..n. 

These costs, like papei-w-..rk an.l a.iininistrativ.' pnicess c s l s , ulti­

mately are borne by cusU.niers, employ.;es aii.l st..ckli..l.lers . . f the 

regulated onimunity. 

The government shoul.l strive to acliieve abs.ilule pai.erwork re.hic-

tions, streamline a.liiiinistrative processes, aiul n-duce the a.lversarial 

nature of our regulatory system. Only where their benefits clearly 

exce(!d their c s t s shoukl mamlatory paperwork or c.mpl.;x an.l 

adversarial administrative process re.iiiii-i'mcnls he imi...se.l. 

12. Regulatory Budget: A framework should be developed 

to account for expenditures required by regulations and to 

promote greater f iscal restraint on regulatory programs. 

The c.sls of regulati.m affect us all. They are. in effect, "hi.l.len 

laxi'S." American workers see their tax bunl. ' i i ..n their Form KVIO 

and slate lax n'p..i-ling fi.niis, b i l l they are lohl n..lbing ab.nil th.;ir 

regulal..ry lnird<;n. ' I ' . , cinip.um.l the pn.blem. lb . ' decisions to ci cat.-

:,n.l impo.se regulati..ns, especially al Hie agency levi-l. an- n inoie 

IVoiii public view. ARhough Hie public may see that increas.'.l go\ern-

nient spen.liiig wi l l re.iuire that Ib.'y ..r t i ieir chil.ben ev. ntually pay 

Hie price in higher taxes. Ilu;y pk.hily .1.. m.t i .'olize that .ellectiv ely 

they also must pay fi.r n'giilalioiis - as cstonu-rs. . niploy.'. s. an.l 

slockliol.lers. 

Regulal.iry pnigrams create an illusi.m that business abs,,rhs their 

c.sls. In c n l r a s l to taxing and spending pnigrams. regulat,.ry 

pn.gnims impose c.sls that .1.. n..t appear in government budg. I 

figur.'S an.l tlierefiire se.'iii "fn 'o." In the eii.l . lu.wever. t lu' ,.ubbc 

pays Hie p r i c just the same - Hir.iiigh higher prices, fi'w. r pro.hicts. 

and .limini.slu'.! wages, pn.diiclivit.v. ami ecm.imic growth. 

D.'spile the (inoriil.ms cumulalivc bunlen of regulations, th.-re is no 

proc'ss fi.r seUing priorities an.l fi.rcing lni.le-<.ffs am..ng . l i t f i rent 

pr..grams or g..als. C...vernin.'nl spen.ling pn.grains fiic soni.' .lis. •,-

pliiu' llu-ough tlu- bu.lg<;lary |in.c;ss b.-cause current s,.. n.hng hnni ^ 

,,,.ate an i i i c n i i v e to .;slablisb rational priontu-s an.l t.. spen.l nionev 

i„ a more cs t -effecl ive wa.v. llow.'ver, Hu'n ' is n.. fi.rmal bu. lp l.ng 

p iocss fi.r Hi. ' statuLiry an.l r.'.LM.tat..ry pn.grams that .In .'ct i.on-

r...leral n sourcs to a. bi.'ve public pm pos. s. R. f.olatu.ns .n r . . . 

as t lu ' ir nee.! is p . - rc ive . l . without bu.lgetary . .nistrauUs or l . . . . . ' . l 

t,a.le-..lfs wi lh ..Hu'r imp.irtant regulations. (h.vernm. iU must bi cmn. 

mon- sensitive to tlu- cumukitive c s t s of regulat ions. 

An a.-c.unli.ig sysU;iii fi.r n'gulalory c s l s c.ul . l m.-asnn- tlu; . .muil,. 

tive elT.'cl of regulati..ns ami i.r.mu.te a more efficu;nt r.-gulal... > 

system. Uiuler a regulaU.ry inulget. ag.'ncies w.iukl hav.' a poue.tui 

incentive to regulate in a more cs t -effecl ive manner; each agenc.v 

c u k i be limited in Hie amount . . f regulat..ry c.sts imp..s.-.l ..n the 



ecnomy each year. If the bu.lget limit ha.l been reache.l, an agency 
wishing to a.1.1 a new regulation w..ul.l I . . ' r.;.|uire.l t.i iep.;al or iiui.lify 
an existing regulati.in to offset the est increase fi-.im tlu; new regula­
tion. Ifthe agency were unable to offset the cist ofthe new r.'gulation 
from other regulations fiir which i l is responsibl.;, lhe goviM iimenl 
woul.l have l.i pnidiicc an offsetting re.luction fr.im another agency. 

In light .if tlu; similarities between fiscal ami r. gulat.iry exp.;nditui-es, 
the fiscal bu.lgetary process has been [.roposed as a nuxlel fi.r a simi­
lar bu.lgetary pr.icess to discipline regulalory (;x).(;n.!ilur.'s. Tli.-re 
have been bipartisan effi.rts in the Execiitivi! Branch and (;oiign!ss 
to .levelop an accounting framework lo m..nit..r expemlilures directly 
reijuired by regulation. This work should be enc.urage.l. 

The goal nf regulatory acc.iuiiting is werlhwhil.;. N.iiief hel.'ss, il 
should be recognized that measuring the private expen.litiires 
required by federal l epiilalion raises ils own set of problems. The 
regulaled community should not be unduly burdened wilh extensive 
and costly reconi-keeping re.juirements lo validate ))rojected bu.lget 
estimates. It is also difficult to distinguish expenditures due to ri;gu-
lalion from those that would have occun e.l regardless of regulation. 
And special challenges ari.se in estimating the indirect cosls of regu­
lation, inclu.ling lost opportunities for consumers to purchase g.u.ds 
due lo higher prices. less desirable products, or cmplete bans ..f 
products or substances. Regulalory acounting must consider these 
indirect costs, but Ihey can only be estimated with complicated 
statistical models. Moreover, combining estimates of indirect c.sls 
with direct cost estimates could be difficult. Yet, because bans primar­
ily cause indirect cosls, mea.suring only direct cosls culd encurage 
agencies to institute bans rather than regulatory cntr.ils. 

These challenges make regulatory accounting more complex than 
fiscal accounting, but there are good reasons to persevere in the 
development ofa regulatory budget: 

• Although regulatory budgets would re.iuire fi.recasts ..f private 
spending on regulations, the forecasts need not bo exact to 
constrain spending (like spending forecasts fi.r lisctil biidgels). 

• The measurement pn.blem concerning the proper baseline 
for direct regulalory costs diminishes if an incr.Mnental bu.lget 
approach is used. 

• The potential for agencies lo u.se bans to avoid regulatory budget 

cn.slraiiils is .mlweighe.l by Hieir ten.lency lo impose costs on tlu' 
I'oblic absent a n'guhil.iry l.udg.'l: r s fi.r .'sl im.it ine in.Iin cl 
.-.ists c;m lie (level.ipe.l.-' 

Whik' a r.'gu!al..ry biidm'i |,;,s lu.l yet lu'. n perfi'ct.'.l, it holds 
l.ronii.se fi.r measuring atul disciplinin^r Hu. cumulativj burden of legu-
lali.His an.l allocating resources mme elTcclivelv. The starting point 
fi.r a ..'guhitory budget Is to devel.ii, an accounting system that would 
use infonnation avaihible fn.m both the li.sca! bu.lgelarv pnicess an.l 
tbe mfi.nnation-collection bu.lget established by the Paperwork 
K.'.luclion Act. The imp.ii tant w-..rk to devel.ip a regrulat-.t v budget 
should coMliiiiie 



/ / / . LoncUision 

c.overnment regulation c:m and must be impn.ve.l. Although some 
regulations have been beneficial, Hiere is great iiee.l - aiul mii. h n...m 
- fiir a smarter, more o.st-cffective appn.acli K. regulaU.m. lo ask how 
much regidation we shoul.l have or how we should best regulate m 
specific situations is n..t t.. put dollars befi.re p.;ople. To the contrary: 
it is to make .l.illars work m.ire effectively fi.r people 
Regulations exact a heavy toll on wages, pn..luclivil.y, ec.nomic 
growth prices, and innovation. They burden fe<U;ral, stale, an.l k.cal 
governments. We .lo lu.l see the fact.iries never built, the pro.lucts 
never made, the services never provi.le.I, ..r the entrcpreiieunal i.leas 
di owne.l in the sea of regulatory pmcss. But. in th.' en.l, all ..f.Hi.-.se 
costs ..f regulati.in an; b.irn.' by tlu- public - as .'in|.l..ye.'s. cnsuiiu'i s. 
st.ickhol.lers. ami taxpayers. 

Pu gulat.irv refiirm must be a national pri.irit.v Because our nati..n has 
hmite.l res.iurces and many comiu'ling expectali.ins, the soaring c.sls 
.,f regulation make it im|.erative to lefi.rm legulation an.l 1.. re.hue Us 
bur.lens . . . i the eonomv. There is gniwing cns.'.isiis n.il ..nly ou the 
nee.l for regulatory refiirm. but al.so .m how t.. achiev.; i l : C.-v.-nunent 
must assess the seriousness .if ri.sks pmp.ised fi.r regulaUon, cinpaie 
these nsks lo risks familiar lo the public, .li.sclose the csls .if regula­
tion, regulate only ifthe benefits outweigh lhe osts, and select Hie 
most cost-effective, market-driven method p.issible. This is smarter 
rcgulation. And smarter regulation is better reguhition, fi.r c n ­
sumers. g.n-ernments, and busines.ses alike. 

The White H..use. C.ngress, agenci.-s. an.l Hie slaU;s must all c inni i l 
themselves to smarter regulation. The Business Roumltal.le reom-
mends that governments al all lev.;ls vig.iniiisly imiil.;ment these 
twelve tenets of ralional regulati..n. Many promising i.leas hav.; 
been prnpo.sed to "reinvent" regulations and the n'gukaory system; 
Pre.sident Clint.m's Executive Onler .m Regulat..ry Planning ami 
Review takes an importtml first sle|.. However, the hanl work neces­
sary to achieve meaningful reform remains t.i be .lone. 
It will take strong leadership lo refi.nn the culUn .! .if regulati.m that 
permeates government at all levels. C.overnmenl leaders miisl remove 
incentives for regulators to impose bunlen.soim; n.'w regulations an.l 
red tape, and rewatd innovators who refiirm ..r eliminate irrali..nal 
regulations or who obviate the need for new ones. (Ihiveninumt 
empl.iyees. like private-sector empl..ye(;s, must put the "..•usl..ni.;r" 
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first an.l be iiuire acctinlable fi.r achieving results, not fin .levelopiiig 

..r fi.lh.w ing Byzantiiu; rules. 

If we fiul to i-(;gulate smarter, an.l if we fiiil t.i change the culture of 
regulation, Hien Hio American public - luil just governments and 
businesses - will suffer. Regulating smarter is a challenge ..ur nati..n 
cannot affind to ignore. 
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on.iuiHai ij of iteconiincnaalu 

1. Risk-Based Priorities and Public Education: 

Risk-Based Priorities 
• The g.ivernment should use co.iipaiative . isk assess.iient t.. 

cunpare the magnitude of vari..us risks an.l set pri..rities for 
achieving gi'ealer protection of human health, .safety and the 
enviromnenl in the tnost cost-effective manner. 

• Usi.ig comparative risk assessment, the Executive Branch shoul.l 
develop a current inventoiy of known risks, rank them, and peri­
odically update the inventory every tw-o to fi.ur years in light of 
new iiifi.rniatiiiii. 

• Federal tiiul stati; health and safely agencies should utilize experts 
I . , assess, comi.are. and rtink the risks l egiilated by each agency. 

• An inlei agency coordinating group sluiukl be u.sed U. facilitate 
cinmimicalion an.l lo.ig-te.-m planning anumg agency lea.lers. 

• Tlu! President sliotild issue guidance to encourage the use of risk 
analysis as a t.u.l fi.r making pollution prevention decisions. 

• In Hie .short term. CCongress and state legislalures shoul.l re.piire 
lhe i-isk-i'educti.in iigencies, such as l-;PA, to cnducl .-.imparative 
risk assessments t.i sol pri.i. ities. 

• In Hie long lei in, as environmental, health, and safi-ty statutes are 
reaulhorized. reformed, and c.eated, ('ongress and state legisla­
tures slu.ul.l re.iiiii'e - n.it inhibit - the considei-ali..n of risk, csts, 
and benefits in designing regulatory policy. 

• Legislation fi.r controlling l isk sliould promote . isk assessment 
while providing agencies wilh sufficient flexibility to incorporate 
state-of-the-art scientific knowledge. 

• All Ollice of Risk Analysis sh..uld l. i ' creat.'.l in Kl'A ami other 
agencies that need increased exjiertise in analyzing and ranking 
risks. 

• A task foice c.uiiposed of sci.'iililic .'Xpi'its Ii nm tlu' iiiviroiiiiii i i 
tal. health, and safety agencies shoul.l create a govi'i ninent-w i.l.-
manual on the regulation ..frisks. The manual woul.l instruct 
regulators on how to inanage risks. 

• L(;gislatnres should set clear goals fiir regulatory programs, and 
lli(;se goal.s should bo understandable lo the regulate.l community 
and the public. 

Public Education: Improved Risk Communication 
• Agencies .should improve the risk communication process, which 
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includes educating tho public on the nature of nsks potentially 
subject to 1eg1.lali.3n; the osts and benefits of regulaH..n; ava.lable 
•ilternatives; an.l uncrtainly ab.iut risks, b.-iu'lits. an.l csts. 
The government .shoul.l educate the public ab.iut tlu; level . . I risks 
,„„,,ose.l for n'gulati..n; risks imfamiliarto lb.' l.ul.li.' sh.iiil.l b.-
compare.1 t.. fiimiliar risks. 
Envininmental. health, an.l safi'ty agenci.;s shoul.l create public 
ri.'̂ k cmmunicati.in pn.giams to iiifin m an.l n;sp..iul U. the public 
on relevant risks an.l the costs of managing Uuise . isks. 
liisk communicatiim should be based on a written .econl Hiat is 
available to the i.tiblic. 

R i s k A s s e s s m e n t a n d R i s k M a n a g e m e n t : 

The risk a.sse.ssmenl and risk management pha.s.;s ..f the i-.;gu 
lalory- process should be se|iarated as much as p.issible - h.ith by 
agencies in con.lucting risk analyses and by k'gi.slaliires in .lesign 
ing statutes. 
Risk assessment inetho.l..logies am! gui.lelin.'S shoul.l I.e 
improve.l; they .slu.ukl be nuilinely reviewe.l an.l up.lale.l U. 
reflect the slate .ifthe art. 
Professional ami policy judgments ma.le in the risk assessment 
process should be identified and disclosed lo the public. 

. The White House should issue an ExecuUve Onl(;r on risk 
assessment an.l risk management p.ilicy. 

. Congress and Ihe While H.iuse sh<.uld slienglh(;n tlu; exiu'rtise 
of the Office of Science and Technohigy P.ilicy in risk analysis. 

. Unifoi m risk a.ssessmenl guidelines fi.r the ag.'nch's .shoul.l be 
develope.l by OS TP, an interagency c.mmilU'e, or by expei Is 
.lUtsidc of government. 

• Agencies shoul.l n'view tiieir . isk a.s.sessiiieiit guid.;liii.;s an.l 
methodologies and make imin ovements whe.e appmpriati;. 

• A more complete and cu.rent government database of lelevanl 
scientific data should be develoiied fi.r use in the risk assessmenl 
p.-ocess. 

• The government shoul.l establish a mechanism that w.uikl all.iw 
new scientific information U) he easily and (juickly incrporate.l 
into the risk assessmenl pr.)C(;ss. 

. Procedures shoul.l be establishe.l t.> reevaluate 1 isk assi'.ssm.'iils 
and risk management decisions in light .if scientific advances. 

• Agencies sh.iul.l favor cost-effective regulat..ry ojilions in the risk 

management phase. 

3 . S o u n d S c i e n c e : 

• Agencies sliould use the most advance.l a.i.l precise scientific 
nielliods when maldng .lecisi.ms. 

• Agencies should regularly uiidat.- th.'ir regulations an.l programs 
lo inc.rp.irate advancs in scientific knowle.lg.'. 

• Aj;.-ncies Hiat .lep.-n.l .111 s. ieiitill.- infiirmation and jii.lgmeiits but 
lack scienlilic a.lvisory b.iar.ls, such as OSHA. slu.ul.l . niulate KI'.A 
:uid I'DA a.iil creaU; scientific a.lvisory boar.ls I . , piirticipate 
actively in their decision making. 

• Pe. io.lic outside review p.-oce.lu.es slu.ul.l be use.l lo bol.-,t.'i th.' 
.scientific credibility of agency .lecisi.in making. 

• To inci-ea.si! Hie reliiibilily an.l cr.'.Iibilily of their risk assessments, 
agencies slu.ul.l strive I.) make llu'i.- .lefiiull assiimiit ions an.l 
infi'iciice gui.l.;!iiies accil. ately r.'flect real risks. 

• When regulaU.rs lack information fi.. a value pa. anieter neede.l 
fiir a risk estimate, they shoul.l use imcei tainty analysis tech 
iii.|ii.'s UI identify a range of p.issible values an.l their pnibabilily 
of occurrence. 

• To promote public accountability, agencies shoul.l explain 
assumptions, infei e.ices, an.l value jti.lgments made in each risk 
assessmeiit and should cliaracU'i ize their imiiact on tlu' estimated 
value of the . isk. 

• Altiiough . isk assessments should pr.ivi.le a l a.ige of . isk values 
to iiidicaU^ data limitations and scientific unce.laiiity, the •'b.'st 
estimate" of risk shoukl be i.r.ivided fi.r lu.licymake. s an.l the 
genei al jmblic in the risk managem.'iit plias.'. 

4 . B e n e f i t - C o s t A n a l y s i s : 

• l''i'.lera! and stale agencies should us.' bi'iielit cost analysis to 
deci.U; whetli.'ror lu.l to a.L.pt a regulation an.l slu.ul.l i.'gulate 
.inly wliere the benelils justify llu; c.isls. 

• ()nc(; a regulaloiy g..al is establishe.l. agencies slu.ul.l use cost-
.;ffi;cliv(!ne.ss analysis lo select the least costly .)pti..n for meeting 
that goal. 

• C.mgress an.l slate legislatures sh.iul.l incrpoi ale bt.'nelit-co:-t 
principles in slaliiles and avoid an "al-any-cosl" approach to 
achieving regulatoi-y g.tals. 

• 'I'he While H.iuse and govei nors sluuil.l h.il.l agenci. s a. ciunlabli-
fi.r cnducling a fill! henelit-csl analysis of significant regulatory 
actio.is. 

:.:t 



Agencies shoul.l apply benefit-cost an.l cst-effecliveness analysis 
not only to substanUve regulations, but also to a.lininistrative 
process, inclu.ling p. ocedu. es for issuing permits an.l reviewing 

compliance. , ,. . • i 
Agencies themselves should devel.ip ami use sla.ular.hze.l guul.;-
hnes for analyzing the c.sts and benefits of Hieir i-.'gi.lali..ns. 
Agencies that already have benefit^cst gindelin(;s, such as LPA, 
should periodically review and improve their guidelines in cu.pei-
ation with other agencies and the White House or the governor 
When agencies estimate c.sts, they sh..ul.l attempt lo <;slimale 
the f u l l costs of regulaUons, not just compliance csts. 
Agencies also should consider the potenUal benefits <.f the activity 
or substance to be i cgulated. 

If some costs or benefits are n.m.iuanlilial.le. they slu.ukl al I.-ast 

be identifie.l by the regulator 

Market Incentives and PeHormance Standards: 

Both statutes an.l regulati..ns shoul.l fi.v..r nia. kel .n.'chan.s.ns 
over command-and-control regulation. 

• Performance standards should be favore.l ove.- .lesign stan.lards 

in federal an.l state regulations. 

S. Productivity, Wages, and Economic Growth: 
. Agencies sh.iuld directly consider the impacl <.f .•i;gulal..ry -.pUons 

on productivity, wages, economic growth, innovatk.n, jobs, an.l Hie 
international competitiveness of American businesses. 

. The Legislative and the Executive Branches at the federal an.l 
state levels shoul.l promote the improvement ..f slale-of-Hie-art 
analyUcal tools to assess the industry-wide and economy-wi.le 
impact of l egulalions. 

7. Coordination Among and Within Agencies: 

• To ad.lress problems concerning mulUple agenci.'s. a st.-...ig 
interagency committee should engage in st. ategic planning and 
develop a coordinated response before regulations ai o pn.posed. 

• Each agency should coordinate individual programs lhal ad.lress 
different aspect ..ftlie same problem. 

• Cross-cutting, cost-effective regulalory appn.acbes, such as 
multi-media envininmental regulations, should he favored over 
piecemeal approaches. 

8. Openness: 

Removing Secrecy 

• Till! regulatory process sli.ml.l be open lo maximum [.iiblic 
involvement al all stages. 

• OIRA should disclose wiilten cmniiinicalions fr..iii those ..utside 
..f g.ivei iimeni befi.re a rule is pul.lishe.!. 

• 'I'he White Iloti.se should reipiiie agc.cies lo publish thi'ir 
Regulatory Pla.is when they are .submitted to OIKA fi.r review. 

• Regulatory analysis documents that detail the costs an.l benefits 
of .-('gulali.ms sliould be available to Cong.ess an.l the public, even 
if they include infol inalinn o.- co.isi.lerali..ns that the agency may 
not actually u.se to create a .-ulc;. 

• The public should have access t.) Ihe i.lenlilies an.l p..sili..ns ..f 
|.articipanl.s in lhe .egulatory process. 

Regulatory Negotiation 

• Agencies shoidd make better use of neg..tiate.I nilemaking. 

9. Periodic Review: 
• Progiains and regulations should be periodically reviewe.l fiir 

pill poses of determining w hether Ihey sh.iuld be rcfi.rm.'.l, 
discontinued, or consolidated. 

• The F'residenl should issue a Directive .e.|uii-i.ig each agency lo 
identify and review at least three significant regulations. 

• The While House should establish a fii.-.na! process fi.r leviewing 
existing rcgulation.s and pi-.igrams. 

• L(;gislatiires should incorporate simsel provisi.ins int.. n gulat.iry 
programs lo ensure a strictc^r review process, c.mpelli'.l by termi 
nation of Hu; prog.-am ab.sent a vote fi.r cntinuation. 

10. Federalism: 

• When dealing regulatory pr.igrams in a liel.l implicating both 
fe(l(;ral and state interest.s. Congress slu.ul.l ca. efiilly consider 
wlielhe.- lo preempt and regulate the field itself or leave it 
lo the slates; the goal slwul.l be to acliieve a more cost-effective 
balance of state and federal regulation. 

• The fedei al government should . ef. ain f.-..m biir.lening state an.l 
l.iea! governmenls wilh u.ifimded mandates - progi ams w ith..ut 
fiin.ling - especially wdiere the benefits do not acc. ue al the state 
or local level. 

• When pi'itcticid. agencies should grant w aivers lo allow state ami 



local goveinmenls lo i;xperinient with innovative programs that 
may more efficiently achieve r.'gulal.i.y goals. 

11. Paperwork Burdens: 
• Paperwork burdens imp.ise.l by all regulat.iry progi ams sh.iul.l 

be assessed and l e.luce.l. 
• Administialive p.-.ic(;ss c.ists - the inflexibility, imn'sponsiv.'iiess, 

an.l .lelay that characterize many . egulat.i.y p.dg. ams - shoul.l 
be assessed and . educed. 

• The adversarial, legalistic natu. e of the regulaloi y pincess shoukl 
be .-.'diice.l w he. e possible. 

• The Paiierwork Re.lucli.in Act sh.iuld lu; strengthened; clear 
and stringent goals fiir r.;.lu.-ing paperw.irk biir.l.'iis shoul.l be 
established by ("..ngr.'ss ami tlu- White Hons.'. 

• When it amen.Is the P.-iperwork Re.lu.:ti..n Act, Congr.'ss shoulil 
l.'gislatively ..verrule Dole r. Uniled Sleelu orkers of America to 
address the p..-oblem of "tliinl parly" disclcsur.'s of infin inalion. 

• The anticipated paperwork re.iiiireinents of fiiture legislati.in 
should be thoi-..iiglily assessed prioi- to enactment, an.l these 
assessments shoul.l be disci.ised to the public. 

• Alternative information technologies slu.uld be employed to 
reduce the paiierwork burden. 

12. Regulatory Budget: 

• A framework should be (level..ped to acc.unl fi.r expenditures 
requii e.l by regulations and to p. oniotc greate.- fiscal l esli-ainl 
on . egulatory progi-ams. 

• f^ongress should imp.ise a cap on the costs imp.ise.l .m the econ­
omy by regulali.ms (;ach y.;ar. Ifthe r.'giilat.ny bu.lget limit is 
l eached, the govenimeni slu.iil.l be re(iuir(;d t.t reiieal or mo.lify 
existing regulati.ins to ..ffsel llu? cost increase froni any \w\v 
regulation. 



Making Innovation a Part of Regulation 
Few agencies have had such a heavy impact on the American 
economy as the Environmental Protection Agency. But, as 
much of a burden as it has imposed in the past, there could be far • 
more in the iumre. Poll after, poll shows-tliat the American-
people support envinjnmental regtilation and, indeed, think 
more should be done.- 5omc students now bdiisvc we may be 
reachmg the limits of what 'we can afford to spend on environ­
mental controls. Will this mean wc-have to stop improving our 
environment? EP-A is being pushed up against the wall. 

Recognizing itself as the leading regulatory agency. EPA 
under Administrator Doug Costle has detennincd to take the 
lead in regulatory reform. Responsible for leading these efforts 
within the agency is Bill Dravton. the Assistant Administrator 
fnr Panning and Management. His views of regulation, the type 
of reforms necessary and the contributions that must be made by 
the regulatory agencies and the private sector are important 
guideposts for the future. Drayton summarizes his views on 
regulation in this interview with REGULATORY EYE. 

Away From The Old Style. The compounding growth of the 
economy and, consequently, of pollution, will press ever harder 
against the world's unchanging quantity of air. land and 
water—forcing society to pay more and more just to maintain 
current levels of environmental quality. In the 1970's we had 
easy targets because for relatively little money we could remove 
large amounts of pollution. In the future, though, the costs per 
pound of pollution removed are sure to rise. And we will be 
asking ever-larger numbers of smaller and smaller firms to cut 
their pollution. Society may eventually decide the pnce is too 
high. 

Increasing the rate of innovation in environmental control 
technology and techniques, thereby getting more environmental 
relief for less cost, is the only way we can avoid this dead end. 
•Jiis cost trap. We will need positive incentives to encourage 
'.rmovation. We need to rum on the technical skill and creativity 
nf rtiniisands cf plant engineers and pnvate sector managers, l o 
do this we need public creativirv as well. .MakjTrg'iimuvatitJTT a 
pan of the process is essgjirini m the Innp-term health otlFe 
eayironmentai movejneui. 

We must chance the w-ay we regulate. We must avoid the 
dead-weight loss caused by the fact thai rules, unavoidably, are 
rigid over-generalizations that often force suboptimal solutions 
in particular cases. TTie traditional "command and control" of 
an all-powerful regulator issuing such regulations and forcing 
their acceptance accordinc to the book must give away. 

We need to stimulate among Federal govemment regulators, 
officials at the local level and industry, a willingness to innovate 
with new technologies and more productive control 
mechanisms. In essence, we have to unleash both our and the 
Slates' staffs and industry from the over-ngid consu^ints of 
command and control, to encourage them to use their imagina-
iion in developing better and cheaper ways to meet our environ­
mental goals. 

Eighty-five percent of the environmental regulators in this 
country are at the .Slate and local level. .So is virtually all our 
mdustry. We have to find inccniives that will allow people 
outside Washington t.. acvclop better ways of gctimc the job 
.;onc. No central organization can ever know as much or do as 
cood a job as the people on tlic .sp.M. We need to develop a 
•.vstem that provides the pnonties and an accountability sysieni 

from Washington and encourages-iiinovation and reform initia 
tive at the local level. 

Finally, we must develop an alliance among industry ani 
government based on a mutual desire to press for needed en 
vironmental improvements at the least possible cost. Wiihot 
the willingness to work together, specific facts only known 
the local level will not contribute adequately to the attainment c 
i3ur national policies and goals. 

"Controlled trading" is the chief concept we are using : 
EPA to provide incentives for innovation in controlling polli: 
tion. Under this concept industry is free within a geographic are 
to choose the most cost-effective methods for reducing polk, 
tion, so long as cenain minimum reductions axe attained. EP. 
will set the rules and police adherence to national policies. Thi 
way, a new source of pollution may be allowed if anothe 
existing source in the area reduces its pollution to more tha: 
"offset" the amount emanating from the new source. Fc 
example. Oklahoma City was able to get several local oil con: 
panics to make room for a newS400 million GM assembly pla' 
by reducing the amount of hydrocarbons they were releasing i 
the air by an amount greater than the hydrocarbons expected t 
be emitted from the new GM plant. 

We now permit companies to reduce their emissions an. 
"bank" the emissions reductions for sale or trade at a later tirr: 
to companies moving into the area. We are exploring the possi 
bility of establishing marketable permits to release pollutam 
which would allow us to control the total level of pollution in a 
area. Under the marketable permit system, companies couh 
determine the best possible location at a new plant, given th 
costs of die permits required to release pollutants. 

Part of this controlled trading concept wiil involve the de­
velopment of brokers to facilitate the transfers of offsets c 
pollution permits. In Oklahoma City it was the Chamber iv 
Commerce that performed this function. In other areas, Stai-
and local governments are picking up diis responsibility. 

.Another use of the controlled trading concept is in the bubbi 
approach to pollution emanating from a single plant. Often the: 
are multiple sources of pollution within the plant and some a; 
more costly to control than others. 

DuPoni has estimated that it could reduce by 89 percent Lh 
total pollution oi hydrocarbons from one of its plants for i 
million. If it had to meet existing standards, it would have ; 
spend S20 million to get 84 percent control. (EPA hasn't r-. 
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viewed this proposal yet, but wc have a great deal of respect for 
DuPont's technical competency). 

Controlled trading alternatives allow business and local au­
thorities to reduce pollution at far lower costs than before. Even 
more important, it encourages innovation. 

Other Reforms. We arc exploring more than 40 other reg­
ulatory reforms at EPA. Let me quickly list a few examples. 

Enforcement against the handful of hardcore scofflaws has 
been notoriously difficult. Our new economics-based delayed 
compliance penalties will charge noncompliers what they save 
by not complying. 

We have not overlooked the problems of red tape in EPA 
programs. We are exploring ways to consolidate the many 
permits that would be required in the constmction of any large 
industrial facility. We have cut by more than a year the time 
required to process rural water and sewer grant and loan applica­
tions. 

A simple further example: We have begun to use Federal 
procurement to encourage environmentally superior products. 
We have already done so for relatively quiet trucks, air com­
pressors and lawn mowers. 

Finally, we arc carefully exploring how we can improve the 
development and review of regulations. We arc working to 
improve our strategic planning and pnority setting mechanisms 
for future regulatory developments. We arc actively coordinat­
ing our chemical regulations through the Interagency Regulat­
ory Liaison Group, and through the Regulatory Council. Wc are 
looking at the cumulative impact of our air and water regulations 
on six major industnes. We have initiated a major effon to 
improve the estimating of benefits to be achieved by new regula­
tions. We have also tried to return to the use of English in our 
regulations. 

I do not believe we can reform our regulatory process over­
night. Important reforms take years to develop, refine, and 
implement. Putting the necessary analytical and management 
capabilities in place and developing broad public understanding 
and cooperation also takes time. But it cannot take too much 
time. Every year we are losing ground as the volume of pollution 
increases and our unchanging amount of environment must 
absorb more and more compounds. We must innovate in hov. 
we regulate in order to induce those we regulate to find new, 
more efficient ways of controlling pollution. C 
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ocxairjjx tanks, coQtali>er$,-drip pads or bailders niMt-
la^ Wfingixj standards, not RCRA standards; and spill 
response is reqnired, according to Tom Orenden. pro­
ject director for NEDA-RCRA. 

lo addition, those recycling wastes that were pro­
duced oa-sitB would have to notify the regulatory 
agency and adequate records would be maintained to 
verify <»mpliance with terms of the exemption and 
essnhog not too much waste is accumulated. 

Tbis approach would help build trust between the 
ageaocy and todustry by allowing the Industry to oper­
ate under a reduced regulatory burden, and allow 
regulatory agencies to check on the industry through 
inspecting the facilities and examining records, Oven-
dw. explained. 

John Wlttoibom. an attorney representing the steel 
industry for Collier, Shannon, Rill and Scott, said he is 
encouraged on the progress EPA is making, but is 
concemeiil that EPA may subject off-site recycling 
activities, to more stringent controls than needed sim­
ply because of the location of the recycling activities. 

The steel industry recycles both on-site and off-site. 
It is difficult to "see a significant difference in the 
way recycling activities are regulated just because of 
venue," Wittenbom told BNA. 

If EPA is concemed with additional risks in the 
transportation or commingling of the matenals to be 
recycled off-site, then those risks should be addressed 
in tlie conditioQs tbat indtistry must meet to be exempt 
from RCRA Subtitle C, he explained. 

The EPA official told BNA the agency also will try to 
do a better job distingnishing between commodity-like 
wastes and matenals that are inherently waste-like in 
deciding how they should be regulated. 

In addition,- the agency still is considering a version 
of the controversial toxics-along-for-ride-tests. which 
would require industry to test their wastes and recy­
cled, products for toxicity characteristics to ensure 
there is no sham recycling. 

EPA Assistant Administrator Eaiiott Laws was 
briefed by OSW staff in November about the task 
force recommendations and gave the approval to pro­
ceed with the modified approach. The letter outlining 
the strategy could be released as early as the week of 
Dec 26. The actual strategy may not be released until 
January or later, according to an EPA officiaLD 

— By Amy Porter 

Goverrtment Operations 

GLINTON MOBILIZES TEAM TO IMPROVE 
FEDERAL REGULATORY PROCESS IN 1995 

President Clinton has asked a White House team of 
regulatory advisers to propose ideas early next year 
to improve the federal regulatory process in a way 
that builds on "the principles and the philosophy" he 
described in his September 1995 executive order on 
regulatory policy, Sally Katzen, administrator of the 
Office of Information and Regulatory Affairs at the 
Office of Management and Budget, told BNA Dec. 20. 

Any and all ideas that would promote "good govern­
ment" are on the table, Katzen said, including actions 

CUnton can take under his own authority, as wtll as 
those that would require congressional action. 

Hie president mobilized a team of White House 
advisers in November after he received a report from 
Katzeo descriUng the progress made in the year since 
Clinton issued his executive order, EO 12866. The 
report, which Katten sent to the president in Novem* 
ber and 0MB released to BNA on Dec. 20. states: "̂ e 
continue to be pleased with tbe progress that has been 
made in achieving the objectives of the executive 
order, but at the same time, we are acutely coDSdons 
of the work that remains to be done to realize th* full 
benefits that we had hoped to achieve." 

The preadoif s IMS order described bis rcgnlatoty 
philosophy, including the need to weigh costs and 
benefits of federal rules and information about risk. It 
described a regtilatory review process designed to be 
more open and accessible to public scnitiaŷ .and a 
system intended to reduce the number of regulatioas 
reviewed by the White House by targeting those 
deemed "sigsificant" because of their estimated im­
pact 00 the economy, or the novel issues they present 

White House Focus Sharpened In September 

Clinton's recent instructions to his regulatory advis­
ers were the result of discussions within the White 
House that had been taking place since Labor Day, 
which was the one-year anniversary of tbe president's 
regulatory order, Katien said. In taking stock of the 
regulatory review process after 12 months under EO 
12866, "I had a clear sense of where we were and 
where we wanted to go," she said. 

According to Katzen, the president's focus on regu­
latory policy was sharpened long before the Nov. 8 
elections that brought a Republican majority to the 
House and Senate. Nevertheless, Clinton's public state­
ments about relieving the public of the intrusive bur­
den of the federal government, including the 
regulatory process, sharpened after the elections. The 
White House is keenly aware that it faces a popular 
"regulatory relief' movement in Congress led by Re­
publicans, but joined by many Democrats, that could 
— in its most extreme versions — shut federal regula­
tory agencies down through broad reform legislation, 
the appropriations process, or possibly through an 
amendment to the Constitution. 

House and Senate lawmakers this month asked the 
president to impose a moratorium on federal regula­
tions, much like the flexible freeze oo rulemaking 
imposed by President Bush. Clinton, through Katzen, 
refused the invitation Dec. 14, calling it "blunderbuss" 
(239 DER A-13, 12/15/94). 

Asked if the White House regulatory improvement 
team is considenng ideas included in regulatory "re­
form" legislation and amendments proptwed this year 
as additions to almost every bill that looked to be 
heading to the floor of the House or Senate. Katzen 
responded. "This is a focused effort on specific im­
provement to the regulatory system. We are looking 
at cross-cutting issues and are gathering information 
from all sources. . . . A lot of ideas were floated [in 
Congress], some of which would be properly conceived 
as enhancements to 'good government." 
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Clinton Askm For Nmw Approaches To Regulation 

The president has asked his regulatory advisers to 
provide him "some very real options" for "altema-
Uve, innovative approaches to regulation that can 
achieve the objective in a more cost-effective fash­
ion," Katzen said. In asking for "real opUons," the 
president wants ideas that are "achievable, realistic 
important improvements to the system," she added. 

Katzen said she expected the options to build on the 
contents of the president's 1993 executive order, rath­
er than seek to drastically change its focus. 

Clinton wants the i»op05als by "early spring" 1995, 
Katzen told BNA. Vice President Al Gore, who beads 
the president's Regulatory Working Group, which was 
established under EO 12866, and his staff are coordi­
nating the regulatory improvement project at the 
White House. Katzen, as chair of the Regulatory 
Working Group and administrator of the White House 
office in charge of reviewing significant federal regu­
lations, is playing a key role in providing information 
and ideas. 

Looking At Industry Sectors 

The advisers are organizing their work under two 
tracks: 

• First, examining general cross-cutting issues that 
relate to the regulatory process generally (which Kat­
zen heads); and 

• Second, a look at the needs of specific sectors of 
the economy, such as transportation, and food safety, 
Katzen told BNA. 

She declined to list all the industry sectors currently 
identified by the group, or the members of the regula­
torv team in charge of looking at those sectors. Those 
involved are all from the White House and 0MB. she 
said. 

Clinton's Regulatory Working Group includes repre-
senutives from 0MB, the Council of Economic Advis­
ers, the National Economic Council, the Domestic 
Policy Council, the National Security Council, the 
Office of Science and Technology Policy, the office of 
White House Counsel, the office of environmental 
policy, and the office of intergovernmental affairs. 
The working group also includes representatives from 
at least 20 federal departments and agencies. 

The Regulatory Working Group has had for almost 
a year four subgroups assigned to examine specific 
issues within the regulatory arena, two of which — 
risk analysis and cost-benefit analysis — are hot-
button issues among Republicans on Capitol Hill. The 
other two teams are studying federal information 
dissemination, and "streamlining govemment." 

Clinton Seeks To Reduce -Interference' 

"The president asked the vice president to spear­
head the effort and to pull together all the regulatory 
advisers and establish a process of looking at altema­
tive, innovative approaches to regulation that can 
achieve the objective in a more cost-effective fash­
ion." Katzen said. 

At a Dec. 19 White House event to focus on proposed 
spending cuts to pay for middle-class tax breaks, 
Clinton — joined by Gore — said the administration 

was beginning a second phase of reinventing govern­
ment that indndfid the regulatory process. 

"I have called on the vice president to review every 
single government program and department for fur­
ther possible reductions," Clinton said. "He's also go­
ing to review the federal regulatory process, and we 
have spent a good deal of time on that already, so that 
we can get better results for the public with less 
Interference in their lives." 

Gore echoed the president's comments, noting that 
phase two of his reinventing govemment efforts would 
target decisions about what the govemment "should 
stop doing." 

"We will stop producing red Upe and start paying 
more attention to results than we do to processes," 
Gore said. "And, as you have asked, Mr. President, 
we're going to also see about reinventing the govern­
ment's approach to regulatory Issues and to regnla-
tory process. That's well under way alsa" 

Katzen Concedes Umlta^ons Of Regulators 

. The 43-page one-year status report on the impie* 
mentation of EO 12866 sent by Katzen to tbe president 
in November praises the overall successes, but notes 
the difficulty in measuring the success of the presi­
dent's instructions to agencies in terms of his regula­
tory philosophy and principles. 

These are identified in the report as "development 
of alternatives, setting regulatory priorities, obtaining 
the best reasonably available informaticm, assessing 
benefits and costs, considering federal, stote, local, 
and tribal needs, [and] coordinating with other 
agencies." 

Katzen told CTinton and other White House officials 
who received copies of the report that "the principles 
of the order are not a simple check list of tasks. 
Instead, thev are a complex and interactive body of 
standards that require reasoned judgment, difficult 
decisions, and balances of competing priorities." 

For many reasons. Katzen reported that she could 
not tell CTinton that "the philosophy and principles 
espoused in the order either have or have not always 
been met by the agencies in their regulatory pro­
grams." but she said the results indicate tbat agencies 
are "applying the principles in many and diverse 
rulemakings." 

The president's regulatory principles, which Katzen 
said "appear simple and straightforward," are some­
times difficult for federal regulators to apply. 

"Agencies are often faced with imperfect informa­
tion and limited personnel and financial resources to 
devote to analysis," she wrote. "And they ultimately 
face what must be acknowledged as a daunting task: 
In a society composed of complex and changing webs 
of institutional and individual behavior, they must 
predict the future, attempting to control behavior 
harmful to the common good, without impeding or 
unwittingly restraining acceptable and beneficial 
activities." 

Katzen took aim at Congress for increasing the 
amount of regulation and for making the task of 
regulating the public more difficult. In doing so, she 
suggested that the administration believes the situa­
tion may be worse in the GOP-controlled 104th 
Congress. 
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"Agencies today face unusual pressures to regu­
late," she wrote. "With budgetary constraints so tight, 
and with the difficalty of enacting new leglslatioo in 
the highly partisan atmosphere that characterized the 
last Congress, the only means left for the agencies to 
implement their initiatives is through regulatioiL This 
puts inordinate pressure on any attempt to hold steady 
or reduce the amount of regulation in which they are 
engaged" 

Katzen Says WhUe House Reviews Fewer Rules 

Because Clinton's exectitive order was designed, in 
part to reduce the nmnber of proposed and final mles 
that must undergo centralized review within the White 
House, Katzen's report includes a one-year sutistical 
tqxlate. 

Six months after the president issues his order. 
Katz^'s office reviewed 755 rules, and the total for 
one year was 1,143 reviews. Katzen said the figure 
was half the average reviews per year for the pre­
vious decade, which was more than 2;200 reviews. 

Between Jan. 1, 1994, and Sept 30, 1994, OIRA 
reviewed 661 rules. At that rate, Katzen predicted that 
1994 would close with a record of fewer than 900 rules 
reviewed by her office, which she said would be a 60 
percent reduction from the annual average for the 
previous decade under Republican administrations. 

"Thus, the number of rules OIRA reviews has been 
reduced substantially," she concluded. 

Of the rules reviewed by OIRA, Katzen's office 
retomed 58 percent to the agacies without changes, 

and sent back 35 percent with ciianges. The remaining 
7 percent were withdrawn by the agencies, or were 
cleared on an expedited baisls fw other reasons, Kat­
zen said. 

Jost looking at figures from April 1, 1994. and Sept 
30.1994, — the second siz-month period of the order 
— Katzen said six agencies aocoonted for 76 percent 
of OIRA's reviews: Health and Human Services (82), 
Department of Agriculture (65), Environmental Pro­
tection Agency (47), Education (35), Housing and Ur­
ban Development (34), and TransportaUon (31). 

Of the 388 rules reviewed by OIRA dnring the 
second six months since issuance of EO 12666, 66, or 
17 percent were "economically sigmficant" while 
322, or 83 percent were deenaed significant for other 
reasons and were therefore sobjected to review. 

EPA and USDA were responsible for the majority 
of economically significaat mles In the second six-
month period of the order, similar to the statistics in 
the first six months of EO 12866. 

Text of Katzen's one-year report appears in Sectiwi 
M.D 

CORRECTION 

A report on block grants to address employment 
and training and welfare programs. In 240 OER A-lO, 
12/16/94, should have stated that Sen. Nancy Kasse­
baum (R-Kan) does not have a formal position on 
giving states block grants for job training programs. 
The senator opposes block grants for welfare 
programs. • 

End of Section 
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