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Monday 

GEOFF TIBBETTS 

Domestic Policy Council 

Geoff: This i s the material we messengered to you: 

Department of Education proposals which exceed statute 

Loan access problems for e l i g i b l e students 

Performance-based school evaluation l e g i s l a t i v e proposal 

See you Tuesday and thanks — Lisa P h i l l i p s 

/Amcv/ci's" Sktlh /Are Anientn's l-ulurc 



LENDER OF LAST RESORT (LLR) UPDATE 

The LLR program was reformed in August of 1993, to assure that it will serve as a 
safety net for Federal student loan programs for smdents seeking loans while the direct lending 
program was being put into place and traditional banks were evaluating their continued 
participation in the HEA Title IV loan programs. Safeguards in law to ensure the uninterrupted 
flow of loans quickly showed itself to be a program in trouble. The Department of Education 
focussed energies on the creation and implementation of LLRs, but there have been very few 
success stories. CCA members have provided information on loan access problems to both the 
Department and Congress to prod them into action to create state-by-state LLR programs. 

Only a few states have submitted LLR plans and have had them officially approved. 
California, after months of noncompliance with LLR requirements, and months of negotiations 
with the Department, seems to be nearing a full, functioning program. 

The Department has interpreted the LLR program to apply only to subsidized loans-
leaving SLS and PLUS loans outside the safety net. For low income students, in particular, 
having no access to supplemental loans can create a crisis around their continuation of 
postsecondary education. Under statutory language. Congress provided that aU HEA Title IV 
loans would be in the LLR program once SallieMae entered the program, no later than 
November 1993, if state agencies and the Department could not fund LLR applications. A 
Department contract with SallieMae was signed on March 15, 1994. That contract, however, 
does not allow SallieMae to offer unsubsidized loans unless SallieMae acts as the LLR for a 
state. During this delay, CCA has received examples of students who have had to drop out of 
school because state LLR programs do not provide SLS loans. 

Difficulties in states which are required to have an LLR program are far ranging-from 
no program in place, to application criteria which exceed the statutory requirements and 
Departmental guidelines. The following state-by-state examples show problems in the LLR 
program which have been experienced by CCA students and schools. Some problems may have 
recently been resolved; some problems may have become more pronounced. There is no central 
source of information, no uniform state program standards, and no comprehensive LLR program 
for all HEA Title IV student loans. 

IDAHO: The state guaranty agency has no LLR program in place. The state agency 
currently processes a nuinber of loans and as part of this process they conduct credit checks on 
applicants. While the LLR program prohibits credit checks, the Idaho agency is processing 
loans as traditional loans, rather than LLR loans and will continue with their policies until they 
develop an LLR. 

ILLINOIS: The state guaranty agency has placed loan volume caps on several schools, has 
not provided LLR loans and will not cover SLS or PLUS loans. A student at a CCA school in 
Illinois is our first documented case of that individual having to leave school because of loan 
access problems. 

KANSAS: The LLR program will not serve students seeking SLS or PLUS loans. 

MARYLAND: With the withdrawal of NationsBank as a lender and a policy change with 
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the only other lender for the proprietary sector in that state (Signet Bank) eliminating access for 
students attending eligible institutions with cohort default rates in excess of 15 percent, the 
Maryland guaranty agency indicated it would be LLR for aU FFELP loans. However, the 
Department denied them the authority to make unsubsidized loans, in effect denying students a 
full package of student aid necessary to meet educational expenses. No substitute program is 
in existence to meet this shortfall which the state agency was directed not to meet. 

MISSOURI: The state guaranty agency has initiated a procedure which contradicts the purpose 
of the LLR program by stretching the timeline to half a year for an application to result in a 
FFELP loan check. For students and schools this wait is equivalent to denial of access to 
postsecondary education and training. The Missouri guaranty agency has indicated that a smdent 
must submit two individual denials before the agency will act. The smdent must seek the denials 
sequentially, with two months allowed for each lender to deny a loan. The LLR then has 60 
days to complete action and provide loan funding. The total time lapse in many cases is six 
months. 

In addition, the Missouri procedures are daunting in their requirements of a student 
applicant. In a three page letter of instructions to a smdent applying for an LLR loan, the state 
agency requires, among 10 requirements, that the smdent must be in a program to submit their 
application for an LLR to pay for that program, that the application may be returned for a 
number of editorial reasons, if the application is denied because of poor credit a new lender will 
be assigned (a puzzling requirement since LLR lenders may not conduct credit checks), and a 
final paragraph which states, "The Missouri Smdent Loan Program (MSLP) will make every 
effort to process your loan application. The Last Resort Program, however, does not guarantee 
you will receive a loan." (October 22, 1993 letter from the state agency to Linda Hamilton of 
Independence, Missouri) 

MONTANA: The state guaranty agency has no LLR policy and are currently developing one 
which they anticipate will be completed and submitted to the Department by July of 1994. The 
LLR program became effective in Federal law in August of 1993. 

NEBRASKA: The LLR program will not serve students seeking SLS or PLUS loans. 

NEVADA: Only one lender serves smdents in the proprietary sector and the state has not 
submitted an LLR plan. Discussions with the Department indicate that when an LLR program 
is instimted, every student will have to submit two loan rejection letters, rather than institutional 
rejection letters. This process can extend the period of no loan access to inany months for 
students and discourage continued education and training. Using Colorado as an example, that 
state agency explains the problem, "The requirement that students obtain denial letters is 
burdensome for them, and requires that they go to greater lengths to obtain loans than their 
counterparts applying for FFELP loans. Furthermore, once a school is aware of two (or more) 
lending institutions not willing to loan to their students, the school would most likely refer 
students to those lenders to obtain denial letters. This would, in effect, create an increase in 
student inquiries at those lending institutions specifically asking not to be approached for 
funding. Where we are week to maintain positive relationships with our lending institutions, this 
is not the optimal process. The effect of requiring denial letters could, therefore, cost students 
more time and effort, in effect penalizing them for a situation they did not create." (November 
19, 1993 letter to Larry Oxendine, U.S. Depanment of Educaiion from Robert Fonner, Director 
of the Colorado Student Loan Program) 



OHIO: The state guaranty agency has no functioning LLR program. There has not 
appeared to be an access problem, however, for a limited number of CCA schools, traditional 
loans have not been available to smdents. For example, a school in Cleveland has not served 
a FFELP smdent since July of 1993—no loans have been generated to their smdents in over ten 
months. 

VIRGINIA: The state agency conducted credit checks for the LLR program during its first 
period of implementation-an example of lack of guidance on the part of the Department and 
state-by-state variations of LLR programs in place or being patched together. 

These examples of problems with the letter and intent of the LLR program reflect the 
"bumpy" start of a new system. However, when students get caught in these bumps and are 
faced with a lack of access to loans to complete their education, the entire purpose of LLR 
becomes a cruel joke to individuals who are denied an education because of an avoidable delay 
in funding. 

Please continue to send your examples of LLR problems to CCA. We have been sharing 
your comments with Congress and with the Administration. It is critical that SallieMae be 
brought into the LLR program to provide financial resources for ah Federal smdent loans. 



THE EDUCATIONAL QUALITY INDEX ACT Of 1994 

The enclosed suggested l e g i s l a t i v e language i s f o r purposes of 
discussion only. Congressman Andrews w i l l subinit t h i s , or 
something l i k e i t , t o House L e g i s l a t i v e Counsel, t o be 
t r a n s l a t e d i n t o t i g h t legalese. 

What t h i s proposal does i s : 

Establishes an Educational Q u a l i t y Index. That Index 
w i l l be on a scale of one t o 100. 25 p o i n t s on t h a t 
index w i l l be a P e l l e l i g i b l e student o f f s e t . I t i s 
not s p e l l e d out how the o f f s e t i s e s t a b l i s h e d . (As 
you know, we have assumed t h a t the o f f s e t should be 
the number of P e l l e l i g i b l e students a t a school, 
minus the n a t i o n a l average of P e l l e l i g i b l e s t u d e n t s ) . 

The Index includes 75 p o i n t s f o r graduation, 
placement, l i c e n s u r e and c e r t i f i c a t i o n as a v a i l a b l e , 
and cohort d e f a u l t r a t e s . No more than 25 p o i n t s can 
be f o r d e f a u l t r a t e s . (We have assumed a weighted 
f a c t o r of 75% f o r graduation/placement and a 25% 
weighted r a t e f o r d e f a u l t r a t e s . ) 

Schools reaching a score of 40 and above w i l l be T i t l e IV 
e l i g i b l e and w i l l avoid several o v e r s i g h t and compliance 
p r o v i s i o n s of the Higher Education Act, such as: 

Loss of e l i g i b i l i t y i f cohort d e f a u l t r a t e s exceed 25% 
f o r three years; 

E l i m i n a t i o n of 85/15 r e s t r i c t i o n f o r program 
e l i g i b i l i t y , e l i m i n a t i o n of the two year r u l e f o r 
e l i g i b i l i t y ; 

E l i m i n a t i o n of the two year r u l e f o r e l i g i b i l i t y f o r 
postsecondary v o c a t i o n a l i n s t i t u t i o n s ; 

Replaces sh o r t term program e l i g i b i l i t y based on the 
70/70 formula; 

E l i g i b i l i t y and c e r t i f i c a t i o n procedures w i l l be 
uniform f o r a l l i n s t i t u t i o n s of higher education, 
whether p r o p r i e t a r y or t r a d i t i o n a l ; 

I f the i n s t i t u t i o n meets the Educational Q u a l i t y Index 
e l i g i b i l i t y , p r o v i s i o n a l c e r t i f i c a t i o n cannot exceed 
one year and must be f o r cause; 

A change of ownership of an i n s t i t u t i o n which meets 
the Educational Q u a l i t y Index w i l l not lead t o 
p r o v i s i o n a l c e r t i f i c a t i o n unless the i n s t i t u t i o n i s 
placed on p r o v i s i o n a l c e r t i f i c a t i o n f o r other 
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allowable reasons; and 

SPRE reviews can be t r i g g e r e d by a d m i n i s t r a t i v e 
c a p a b i l i t y and f i n a n c i a l s t a b i l i t y c r i t e r i a only. 
These c r i t e r i a cannot d i f f e r f o r p r o p r i e t a r y and 
t r a d i t i o n a l schools. 

Departmental program reviews w i l l not apply t o i n s t i t u t i o n s 
meeting the Educational Q u a l i t y Index e l i g i b i l i t y standards, 
except the Secretary's review i s t r i g g e r e d i f an i n s t i t u t i o n 
scores below 40 i n the Educational Q u a l i t y Index, except under 
paragraph (D), which provides f o r review based on d e f i c i e n c i e s 
or f i n a n c i a l a i d problems i d e n t i f i e d by the SPRE or the 
appropriate a c c r e d i t i n g agency. (NOTE: This i s a broad 
exemption which Congressman Andrews would l i k e t o nar r o w — i d e a s 
welcome.) 

Also, i n t h i s l e g i s l a t i o n as i t progresses from a discussion 
document t o the formal b i l l f o r 1995, members have suggested 
t h a t i n c a l c u l a t i o n s of the Educational Q u a l i t y Index t h a t the 
law be c l e a r about withdrawal f o r cause students not i n the 
count, and a reasonable d e f i n i t i o n of placement. 

Some s p e c i f i c school examples based on the formula f o l l o w : 

Point maximum and weighting f a c t o r are equal 

25 p o i n t s maximum P e l l E l i g i b l e Students (PES) less the 
Y\"T) 7 n a t i o n a l average 

37.5 p o i n t s maximum Placement ( l i c e n s u r e and c e r t i f i c a t i o n 
where and when a v a i l a b l e ) 

Graduation r a t e 
18.75 p o i n t maximum 

Cohort d e f a u l t r a t e ( r a t e of non-
18.75 p o i n t maximum d e f a u l t e r s ) 

SCHOOL A — h i g h poverty/high default/mid-range graduation and 
placement 

PES 60% 11.2 
Placement 60% 22.5 
Graduation 40% 07.2 
Default 50% 09.4 

50. 3 



- 4 -

SCHOOL B — s i g n i f i c a n t p o v e r t y / b o r d e r l i n e d e f a u l t rates/mid 
range graduation and placement 

PES 30% 3.8 
Placement 60% 22.5 
Graduation 40% 7.2 
Default 25% 14.0 

(75% non d e f a u l t e r s ) 
47.5 

SCHOOL C — s i g n i f i c a n t p o v e r t y / b o r d e r l i n e default/good 
graduation and placement 

PES 30% 3.8 
Placement 65% 24.5 
Graduation 60% 11.3 
Default 25% 14.0 

(75% non d e f a u l t e r s ) 
53.6 

SCHOOL D — l i t t l e p o v e r t y / b o r d e r l i n e default/mid-range 
graduation, high placement 

PES 15% 0 
Placement 80% 30.0 
Graduation 50% 9.4 
Default 25% 14.0 

(75% non d e f a u l t e r s ) 
53 .4 

Recognize t h a t t h i s formula i s not s p e l l e d out i n the proposed 
l e g i s l a t i o n . What numbers should be used would be the p o i n t of 
discussion of the b i l l . However, as you have a l l suggested, we 
need t o run numbers t o ensure t h a t most, i f not a l l of our 
sector i s w i t h i n reach of the Index's b l e s s i n g . 

Other examples—although these schools would not be covered by 
the Index i n the proposed l e g i s l a t i o n (based on averages from 
a v a r i e t y of sources i n c l u d i n g the Chronicle of Higher 
Education): 

State U n i v e r s i t y of ABC (undergraduate program) 

PES 15% 0 
Placement no record-graduation 

used f o r t h i s and 
other c r i t e r i a 

Graduation 48% 27.8 
Default 25% 17.1 

(75% non d e f a u l t e r s ) 
44 .9 
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Iv y League U n i v e r s i t y 

PES 

Placement 

Graduation 

Default 

4% 

no record-graduation 
used f o r t h i s and 
other c r i t e r i a 

95% 

4% 
(96% non d e f a u l t e r s ) 

Community College of B o l i v a r WVA 

PES 

Placement 

Graduation 

Default 

15% 
(based on most students' 
p a r t - t i m e status) 

no record-graduation used 
f o r t h i s category 

8'-

0% 
(100% non d e f a u l t e r s 
based on zero loan 
volume) 

53 .0 

17.9 

70.9 

5 

18.75 

23.75 

WHAT IS A 30% School? 

PES 50% 

Placement 10% 

Graduation 30% 

Default 40% 
(60% non d e f a u l t e r s ) 

9. 0 

3 . 7 

5.6 

11.2 

29 . 5 
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THE EDUCATIONAL QUALITY INDEX ACT of 1994 

PURPOSE: To e s t a b l i s h an educational q u a l i t y index t o measure 
educational e f f e c t i v e n e s s based on student r e t e n t i o n , graduation 
and j o b placement. Such an index w i l l supersede other 
requirements f o r T i t l e IV, Part B e l i g i b i l i t y f o r v o c a t i o n a l , 
occupation and career i n s t i t u t i o n s of higher education, except 
p r o v i s i o n s f o r program i n t e g r i t y , as noted below. 

S t r i k e Part G, Section 481 (a) (1) of the Higher Education Act, 
as amended, and i n s e r t i n l i e u thereof the f o l l o w i n g : 

Section 481 DEFINITIONS 

(a) INSTITUTIONS OF HIGHER EDUCATION-(1) Subject t o 
paragraphs (2) and (5) of t h i s subsection, the term " i n s t i t u t i o n 
of higher education" f o r purposes of t h i s t i t l e i n cludes, i n 
a d d i t i o n t o the i n s t i t u t i o n s covered by the d e f i n i t i o n i n 
sec t i o n 1201(a)-

(A) a p r o p r i e t a r y i n s t i t u t i o n of higher education; 
a postsecondary v o c a t i o n a l i n s t i t u t i o n ; 

(C) a postsecondary i n s t i t u t i o n , s e r v i n g students i n 
a t r a n s i t i o n a l phase from high school t o e i t h e r an 
i n s t i t u t i o n of higher education or employment; and.... 
(continue e x i s t i n g language f o r f o r e i g n medical schools) 

S t r i k e subsection (a)(3) and i n s e r t i n l i e u t h e r e o f : 

(3) An i n s t i t u t i o n s h a l l be considered t o meet the 
d e f i n i t i o n of an i n s t i t u t i o n of higher education paragraph ( 1 ) , 
i f such an i n s t i t u t i o n -

(A) Meets a mark of 40 or above on a scale of 100 on 
the Educational Q u a l i t y Index; 

(B) Meets a mark of 30 on a scale of 100 on the 
Educational Q u a l i t y Index, and i s p r o v i s i o n a l l y c e r t i f i e d 
f o r no more than three years i n which the i n s t i t u t i o n must 
reach an Educational Q u a l i t y Index of 40, or be el i m i n a t e d 
from Part B e l i g i b i l i t y . A mark of 30 t o 40 on the Index 
s h a l l t r i g g e r a review by SPRE . The year an i n s t i t u t i o n 
meets the Educational Q u a l i t y Index of 40, the i n s t i t u t i o n 
s h a l l be considered f u l l y c e r t i f i e d , assuming other 
requirements of c e r t i f i c a t i o n are met. An appeal of 
p r o v i s i o n a l c e r t i f i c a t i o n s h a l l be made by an i n s t i t u t i o n 
w i t h i n one year of n o t i f i c a t i o n of i t s p r o v i s i o n a l s t a t u s , 
based on the Educational Q u a l i t y Index. 

(C) Meets a mark under 30 on a scale of 100 on the 
Educational Q u a l i t y Index during the f i r s t year of 
implementation, and meets p r o v i s i o n s under s e c t i o n on 
f i n a n c i a l s t a b i l i t y . Such an i n s t i t u t i o n s h a l l be 
t r i g g e r e d f o r a review under SPRE and review under PART H-
I n t e q r i t y and f i n a n c i a l s t a b i l i t y p r o v i s i o n s and be 
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provisionally c e r t i f i e d 

for one year during which the i n s t i t u t i o n must reach an 
Index of 40 or be eliminated from Part B e l i g i b i l i t y . 

Strike paragraphs (5) and (6), in s e r t new paragraph (4) and 
renumber the current paragraph (4)as (5). 

(4) The Educational Quality Index i s a measure of 
educational effectiveness based on student performance and 
school outcome data. 

(A) Seventy f i v e percent of the Index s h a l l consist of 
weighted data including cohort default rates, as defined in 
cohort default rate section, student completion rates, and 
student job placement rates. When and where graduate 
c e r t i f i c a t i o n and licensure rates are available, they w i l l 
be included in the Index. No more than 25% of the Index 
s h a l l be cohort default rates, measured by the number of 
students not in default. No more than 25% of the Index 
s h a l l be graduation rates, unless placement, c e r t i f i c a t i o n 
and licensure rates are unavailable. 

(B) Twenty f i v e percent of the Index s h a l l be an offset 
for the number of hard to serve students from disadvantaged 
backgrounds as measured by student P e l l grant e l i g i b i l i t y . 

Section 481 (b), s t r i k e (5) and (6). Section 481 ( c ) , s t r i k e 
(3) . 

Strike Section 481 (e) (2) and in s e r t in l i e u thereof: 

(2) Programs of less than 600 clock hours i n l e n g t h w i l l be 
Part B e l i g i b l e i f they meet the Educational Q u a l i t y Index 
of 40 or higher. During the f i r s t year of a program, 
c e r t i f i c a t i o n may be p r o v i s i o n a l u n t i l the i n s t i t u t i o n 
reaches a v e r i f i a b l e r a t e of 40 or more on the Educational 
Q u a l i t y Index. 

Subpart 3 - E l i g i b i l i t y and C e r t i f i c a t i o n Procedures 
Section 498 

I n s e r t new paragraph (b) and renumber the f o l l o w i n g 
paragraphs accordingly. 

(b) For purposes of t h i s subpart, s e c t i o n 481 i n s t i t u t i o n s 
meeting the Educational Q u a l i t y Index f o r program e l i g i b i l i t y 
s h a l l be required t o meet p r o v i s i o n s of t h i s subpart only as 
they are applied t o Section 1201 i n s t i t u t i o n s of higher 
education. 
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(Section 498 includes requirements for f i n a n c i a l guarantees from 
owners—what should be taken out??) 

Section 498 (h) , renumbered ( i ) , i n s e r t after (1)(B), new 
paragraph (C): 

(C) Provisions in t h i s subsection for provisional 
c e r t i f i c a t i o n may not exceed one year i f the i n s t i t u t i o n meets 
the Educational Quality Index measure. Provisional c e r t i f i c a t i o n 
for reasons other than those in Section 498 s h a l l not apply to 
i n s t i t u t i o n s e l i g i b l e under the Educational Quality Index. 

Section 498 ( i ) , renumbered ( j ) s h a l l be superseded by Section 
481 (a)(4) during the f i r s t year a f t e r a change of ownership, 
and years t h e r e a f t e r . 

Section 494C FUNCTIONS OF STATE REVIEW ENTITIES 

Ins e r t at the end of paragraph ( a ) : 

Those i n s t i t u t i o n s which meet the Educational Quality Index in 
Section 481 s h a l l be triggered for review only by t h e i r ranking 
on the Index as defined in that section, and review c r i t e r i a in 
paragraph (b) (4). (5), (6), (8) and (11) of t h i s section. 

S e c t i o n 498A PROGRAM REVIEW AND DATA 

I n s e r t at the end of (a)(1) the following phrase: 

except those i n s t i t u t i o n s q u a l i f y i n g under Section 481, 
Educational Q u a l i t y Index measurements, which s h a l l be 
reviewed under p r o v i s i o n s of paragraph D of t h i s 

subsection; 

(NOTE—this i s a wide exemption from reviews which Congressman 
Andrews would l i k e t o narrow. I f you have suggestions, please 
l e t us know.) 

I n s e r t new paragraph (b) and renumber accordingly: 

(b) Program e l i g i b i l i t y based on the Educational Q u a l i t y 
cannot be superseded by e l i g i b i l i t y standards developed by 
a s t a t e guaranty agency. 

I n s e r t a f t e r ( a ) ( 2 ) ( G ) , a new paragraph (H): 

(H) i n s t i t u t i o n s which are below a numerical rank of 40 i n 
the Educational Q u a l i t y Index i n Section 481. 
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YALE UNIVERSITY 
NEW HAVEN CONNECTICUT 

OFFICE OF THE PRESIDENT 

April 22,1994 

William A. Galston 
Deputy Assistant to the President 

for Domestic Policy 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear Bill: 

I want to let you know how much I enjoyed meeting you yesterday. It is 
always a pleasure to discover members of the Yale family, and a particular delight 
to find them serving the nation in a senior policy-making role. 

As we discussed, leaders of colleges and universities across the country are 
seriously troubled by the proposed regulations issued by the Department of 
Education under the Part H "Program Integrity Triad" provisions of the Higher 
Education Amendments of 1992, and by the direction signalled by the Department 
in this process. Let me be clear that I and my colleagues emphatically support the 
Congressional aim of curbing student loan defaults by improving the 
management of the federal student aid programs, including through measures 
that eliminate participation by institutions that engage in fraudulent or abusive 
practices, and that assure that reliance on accrediting agencies is well founded and 
apply reasonable requirements for certification of institutions to participate. 
However, we are faced with the prospect of regulation that goes far beyond these 
aims and indeed will transform the relationship of colleges and universities to 
the government in ways that are unwarranted and harmful to the national 
interest. 

Our concerns are essentially twofold. First, the approach taken by the 
Department in all three sets of regulations imposes vast new paperwork and 
empty bureaucratic requirements upon institutions that will be extremely costly 
and burdensome. In practice the overwhelming majority of this burden will fall 
upon institutions whose reliability and integrity as Title IV participating 
institutions is unquestioned and whose student default rates are insignificant. 
Much of the data called for is of little or no value and will serve no useful 
purpose. Moreover, the requirements come at a time when colleges and 
universities are straining to trim administrative expenses so as to better contain 
the cost of education to families, and when reversals of these cuts necessarily will 
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cause consternation and distress. And second, the thrust of this unprecedented 
maze of regulation runs deeply contrary to the historic principle and tradition of 
institutional autonomy that has been one of the defining features of this nation's 
success in higher education, and particularly so at institutions that have sought to 
maintain over time the highest standards of academic excellence. 

I and others fear that in pursuing this course the Department of Education 
has not fully appreciated both the importance of these issues and the dangers that 
they pose to the nation's system of higher education. As promised, I enclose a 
copy of the comments which Yale submitted in response to the Department's 
Notices of Proposed Rulemaking under Part H. I believe that it is critical that the 
Department be urged to reconsider its approach. 

Once again, thank you for your interest in this matter. If you wish to have 
any further information, or if we can otherwise be of assistance to you, please do 
not hesitate to call me or Dorothy Robinson, Yale's General Counsel, at (203) 432-
4949. 

Sincerely, 

Richard C. Levin 
President 

Enclosures 



Yale University DOROTHY K. ROBINSON 

General Counsel 

451 CoUege Street 

P.O. Box 208255 

New Haven, Connecticut 06520-8255 

R V TH A Y Telephone: 203 432-4949 
D I fox- 20} 432-7960 

March 30,1994 

Ms. Wendy L. Macias 
U.S. Department of Education 
400 Maryland Avenue, S.W. 
Room 4318, ROB-3 
Washington, D.C. 20202-5346 

Re: Notice of Proposed Rulemaking on Student Assistance General 
Provisions and Federal Pell Grant Program 

Dear Ms Macias: 

Yale University submits this letter in response to the invitation to comment on 
proposed regulations to implement portions of Subpart 3 of Part H of Tide IV of the Higher 
Education Amendments of 1992, published in tiie February 28,1994 Federal Register, 
pages 9526 to 9590. and entitied "Student Assistance General Provisions and Federal Pell 
Grant Program." We earlier submitted comments on proposed regulations implementing 
the related Subparts 1 and 2, on State Postsecondary Review Entities and the Secretary's 
Procedures and Criteria for Recognition of Accrediting Agencies, respectively. 

Yale endorses and supports comments with respect to these proposed regulations 
submitted by the American Council on Education, the National Association of Independent 
Colleges and Universities, the Association of American Universities, and the Connecticut 
Conference of Independent Colleges. We do not attempt in tiiis letter to repeat the specific 
comments in that document with respect to the numerous individual provisions of the 
proposed regulations which cause us concem. 

However, we wish to express our views here both with respect to the process 
employed in this ralemaking proceeding and with respect to the major substantive 
objections we have to the proposed regulations as drafted. 

We are keenly disappointed with the period for comment provided with respect to 
these regulations. We believe that a 30-day period was clearly insufficient given the length, 
importance and extreme complexity of the proposed regulations. As the Department is well 
aware, the comment period for the proposed regulations on Subparts 1 and 2 imposed 
extraordinary demands on institutional personnel whose involvement is essential to assess 
the potential effect of these regulations, and we note that the period has coincided with the 
peak workload of the college admissions season. We urge that the Department withdraw 
these proposed regulations, reconsider them, and publish revised proposed regulations 
with an adequate comment period. 

As we have stated on our comments on Subparts 1 and 2, Yale University strongly 
supports the Congressional purpose underlying Part H, to improve the management of the 
federal student aid programs so as to curb abuse and avoid inappropriate expenditure of 
resources. However, we are very concerned, indeed alarmed, tiiat these proposed 
regulations under Subpart 3 create a confusing, overlapping system of regulation that 



imposes major new paperwork and expense burdens on institutions to no valuable end. 
They stray beyond tiie statute to create regulatory control over institutions in ways diat that 
bear littie relation to the purpose of die subpart, unnecessarily and inappropriately invade 
institutional autonomy on academic and administiative matters, and create rnajor 
uncertainties for institutions that unquestionably are and have been responsible participants 
in the federal student aid programs. We urge die Secretary to address these critical issues. 

We note die following substantive points: 

1. The application and certification procedures subiect in.stitutions to costiv and 
virtually unlimited processes of furnishing documentation tiiat are enrirelv at die discretion 
of die Department. The Department al.so has excessive autiioritv under die proposed 
regulations to require recertification in circumstances where it is not warranted. Every 
effort should be made to minimize die paperwork burden associated witii application for 
certification and to limit the occasions for recertification. Institutions' participation should 
not be at risk on account of delays by die Department in processing approvals of continued 
participation. 

2. The certification procedures do not afford institutions facing possible 
termination of their participation sufficient due process protections. Excessive numbers of 
institutions will be forced into "provisional" certifications. Under this category, 
certification may be revoked without customary due process. The regulations should 
dramatically scale back the use of provisional certification. 

3. The implicarions of program participation agreements are vastiv expanded, and 
the attendant risks to colleges and universities and are excessive. This area creates 
redundant and inappropriate monitoring and responsibility over areas unrelated to the 
purposeof Tide rv. It should be scaled back. 

4. The financial responsibilitv standards include excessive requirements. They fail 
to provide sufficient flexibility and to frame appropriate altemative avenues for 
demonstrating financial responsibility. It is extremely important that institutions not be 
encumbered widi requirements that impose administrative or odier costs upon diem (such 
as requirements to invade endowments or quasi-endowments to create specified cash 
reserves). All approaches to altemative demonstrations of responsibility, including that 
provided in the Technical Amendments permitting an institution to demonstrate diat it has 
the resources necessary to ensure against precipitous closure, should be fully reflected in 
the proposed regulations. 

5. The standards of administrative capabilitv include a stunning array of 
requirements that invade institutional autonomv on academic and on management matters 
and create unreasonable recordkeeping and reporting burdens. Those numerous 
requirements diat do not relate to die purpose of Subpart 3(including all requirements 
relating to academic issues) should be eliminated. Those requirements that are relevant to 
its purpose should be scaled back to eliminate micromanagement and invasion of 
management prerogatives of institutions (e.g., prescribing tiie staffing of aid 
administration; setting requirements for written communications between on-campus 
offices). The provisions of diese regulations should further be reviewed to eliminate the 
many areas of redundancy with die State Postsecondary Review Program and accreditation 
requirements. 

6. The provisions on institutional refunds are excessivelv complex and confusing. 
The Department should simply require an instimtion to publish and disseminate its refund 
policy to all students and applicants. 



We are gratefiil for the opportunity to comment on diese regulations. 

Respectfully submitted, 

Dorothy K. Robinson 

cc: The Honorable Richard W. Riley 
The Honorable Christopher J. Dodd 
The Honorable Joseph I. Lieberman 
The Honorable Barbara B. Kennelly 
The Honorable Sam Gejdenson 
The Honorable Rosa DeLauro 
The Honorable Christopher Shays 
The Honorable Gary Franks 
The Honorable Nancy Johnson 
Commissioner Andrew DeRocco 
Ms. Sally Katzen, Office of Management and Budget 



Yale University OFFICE OF THE GENERAL COUNSEL 

451 College Street 

P. O. Box 208255 

New Haven, Connecticut 06520-8255 

Teleplwne: 203 432-4949 

March 18, 1994 Fax:203432-7960 

Ms. Karen Kershenstein 
U.S. Department of Education 
400 Maryland Avenue, S.W. 
Room 3036, ROB-3 
Washington, D.C. 20202-5244 

Re: Notice of Proposed Rulemaking: 
Secretary's Procedures and Criteria for Recognition of Accrediting Agencies 

Dear Ms Kershenstein: 

Yale University submits this letter in response to the invitation to comment on proposed 
regulations to implement provisions under Part H of Tide IV of the Higher Education Act 
(IffiA) as amended, published in the January 24,1994 Federal Register, pp. 3578 - 3601, 
regarding the Secretary's recognition of accrediting agencies. The University also has 
submitted a letter of comment in response to the related notice of proposed mlemakdng 
conceming the State Postsecondary Review Program (SPRP), published on the same date. We 
welcome this opportunity to comment on the proposed regulations. We also endorse and 
support comments submitted by the American Council on Education, the National Association 
of Independent Colleges and Universities, the Association of American Universities, and the 
Connecticut Conference of Independent Colleges. 

As we have stated in our comments on SPRP, Yale strongly supports the purpose 
underlying Part H to improve the management of the federal student aid programs so as to curb 
abuse and avoid inappropriate expendinire of resources. We appreciate the separate roles to be 
played by the Department of Education, the states, and accreditation agencies recognized by the 
Department (the "ttiad"), in effecting the partnership on which oversight by the Department of 
Education depends. We are very concemed, however, about several aspects of the proposed 
regulations on recognition of accrediting agencies. We believe that as written they deputize the 
accreditation agencies into the regulatory system in ways that will substantially diminish, if not 
destroy, the important role ttaditionally performed by accreditation as an independent avenue 
for quality assurance within higher education. In addition, they would create an inoiisive and 
extremely expensive new system of regulation on institutions that was not envisioned by 
Congress, and create a crushing new burden of responsibilities for accrediting agencies that 
will require them to pass along substantial additional costs to institutions. These and the related 
proposed regulations under Part H would create an inappropriate, confusing, and burdensome 
duplication of function among the triad entities. We urge the Secretary to address these critical 
issues in the final regulations. 

We wish to emphasize the following points: 

1. The proposed regulations should not define standards for accrediting agencies. 
While the law requires that the Secretary determine diat an accrediting agency have standards 
that assess some twelve listed characteristics of the institution, it does not require the Secretary 
to determine what those standards should consist of ~ and therefore also does not permit die 
Secretary to prescribe them. HEA §496(g) states diat "[njothing in this Act shall be construed 
to permit the Secretary to establish standards for accrediting agencies or associations that are 
not required by this section...." However, the proposed regulations in many respects do 



prescribe the details of standards. Such regulation, which inappropriately creates federal 
accreditation standards, inttndes squarely upon the historic independence of accrediting 
agencies, and intmdes upon the autonomy of institutions that are accredited by them. The 
language addressing agency standards should be pared back to that in the statute. 

2. Requirements bevond tiiose in the stamte should not be imposed. There are 
numerous instances in die proposed regulations where requirements not compelled by the 
statute are imposed upon accrediting agencies or institutions. These requirements, which are 
not necessary to accomplish die purpose of Part H of assuring program integrity, and which 
impose burdens and costs that are ultimately bome by instimtions, smdents and their parents, 
should be eliminated. 

3. The proposed regulations inappropriately entwine the accrediting agencies in 
regulatorv responsibilities and in effect deputize them as an enforcement agencv of die 
Department of Education. This thmst of the regulations will dramatically alter die relationship 
between the accrediting agencies and die instimtions they accredit The preservation of the 
integrity and with it the value of the accrediting process depends in strong measure upon the 
reality and perception that the accrediting process operates in a manner that is independent and 
expert in its subject matter, and tiiat does not carry die burden of any other agenda. The 
proposed regulations should not saddle accreditation agencies with numerous reporting and 
monitoring requirements, and, above all, should respect and assure the confidentiality of the 
accreditation process. 

We respectfully disagree with the Secretary's statement in the Regulatory Flexibility Act 
Certification that these regulations would not have a significant economic impact on the 
instimtions affected. Because the funding of regional accrediting agencies for colleges and 
universities comes from fees charged to instimtional members, any new requirements, such as 
those for visits, data collection, data analysis, reporting and record maintenance, will impose 
new fiscal burdens on die instimtions. These costs will be in addition to the instimtions' own 
increased costs in responding to the new requirements. 

In addition to the foregoing, we offer the following specific comments widi respect to 
the sections indicated: 

Definitions 

§602.2 We urge that die Secretary adopt die same definitions of vocational education 
for purposes of regulations under all subparts of Part H. We also agree witii tiie suggestion of 
die Secretary that vocational education diat triggers action under the regulations should be 
prebaccalam-eate only, leading to a certificate or other credential but not to a degree. However, 
we urge that this be further narrowed to reach such programs only at instimtions whose 
activities consist predominantly of such vocational programs. Moreover, the definition should 
provide that the many programs that generally require a baccalaureate degree for entrance, but 
also allow exceptions to be made for individuals widi some substimte education or experience, 
are not considered "pre-baccalaureate." 

Application for Recognition 

§602.10 I f i t is necessary to conduct unannounced site visits on applicants, the 
confidentiality of records relating to instimtions in any event should be respected. The 
Department of Education should not have access to materials for which an instimtion has an 
expectation of confidentiality. The requirement diat die confidentiality of instimtional 



information be respected is essential. The nature of accreditation will be radically altered and 
its value diminished if instimtions and reviewers cannot rely on confidentiality protocols. 

Preliminary Review by the Secretary 

§602.11 The provision for review of instimtional information in §602.11(b)(2) is 
problematic. Such information may have been prepared under a policy of confidentiality. In 
addition, the Department of Education is not capable of reviewing the effectiveness of the 
agency's standards without itself reviewing the instimtion and without deriving a set of criteria, 
as yet not revealed, as to how effectiveness can be assessed. This paragraph should be 
deleted. 

Additions to or substantive changes in educational programs 

§602.25 This provision is not required by the stamte and would be exceedingly 
burdensome to the instimtions and to the accrediting agencies. It is far more extensive than 
current practices of regional accrediting agencies, which have a much higher threshold for 
reporting changes. Current practices essentially only involve reporting changes such as the 
addition or deletion of new majors or programs. As written, the regulations would require, for 
example, submission of explanations conceming simple changes in the requirements within a 
major. Requirements such as this would represent another inappropriate intrusion into an 
instimtion's autonomy and self-govemance. For pre-baccalaureate vocational education 
programs, the requirement of pre-approval of changes constimtes an even more serious 
invasion of institutional prerogatives. 

Required accreditation standards 

§602.26 The twelve areas in which an accrediting agency must have standards should 
be pared back to the language of die statute. To tiie extent diat they are not, the proposed 
relations, by filling in detail, are essentially creating federal standards and thereby usurping 
the proper role of the agencies. Even where die Secretary is proposing to incorporate in the 
regulations agency practices which it believes are good ones, he should exercise the resQ:aint 
not to do so. The fact that something is believed to be a good practice does not mean that it 
should be required by govemment regulation. 

§602.26(b)(4)(iii) and (iv) The requirements of annual submission and review of 
financial information is an example of unnecessary duplication of function. There is no 
reason why this exercise should be undertaken by an accrediting agency with that degree of 
frequency. As the proposed regulations state, most of the desired financial information is 
already submitted to the Secretary via annual financial statements sent to the Regional 
Inspector General for Audit, Department of Education. These statements are reviewed by 
that office and, therefore, the accreditation entity should not be expected to duplicate these 
actions. 

§602.26(b)(7) We believe that the determination of a specific acceptable relationship 
between tuition and fees for vocational education and the eamings of a graduate not only 
inappropriately intrudes upon instimtional decision-making, but also is fraught with definitional 
and other difficulties. Of all the requirements, this one is perhaps best suited for the 
proprietary sector only ~ if it can sensibly be done even there. The very note in the prologue 
diat reminds commenters of the difficulty in obtaining information firom graduates beyond die 
first year calls this exercise into question. What relationship is important? The first-year out 
relationship? Or career or lifetime eamings? Is a school supposed to adjust its mition in 
accordance with employment conditions? The statutory language simply does nQl require that 
die "assessment" of mition and fees "in relation to" die "subject matters taught" and die 



"objectives of the degrees or credentials offered" be a quantified standard of acceptabihty in 
relation to eamings. Since the statutory language appears to leave flexibility for the 
accreditation agency to define diis standard, it may even contravene §496(g) for the Secretary 
to regulate such a standard. 

§602.26(b)(9) Similarly, the prescription by regulation of standards for measurement 
of smdent achievement, if diat is the Secretary's intent here, violates §496(g) of the Act. 
Radier, the accrediting agencies themselves should determine these standards. Many of die 
suggested vehicles for measurement of smdent achievement are impractical if not impossible 
(e.g., obtaining employers' evaluations) and would require virmally an army of data gatherers. 

§602.26(b)(13) Regardless of whedier die promulgation of a standard on refund policy 
is necessary to comply with §484B of the HEA , it contravenes Sec. 496(g), which refers only 
to standards required by lliis section, for the requirement of such a standard to be introduced 
here by the Secretary and therefore should be deleted. 

Regard for decisions of States and odier accrediting agencies 

§602.30 The provisions requiring an accrediting agency to be continually aware of 
other agency actions are impractical and burdensome. Also, the requirement that agencies 
share with other agencies the actions they plan to take could create the possibility of real, 
escalated damage from a planned action that is not justified ~ and is determined not to be 
justified when the instimtion has the chance to respond or appeal. 

We are grateful for the opportunity to comment on these regulations. 

Respectfully submitted. 

Dorothy K. Robinson 
General Counsel 

cc: The Honorable Richard W. Riley 
The Honorable Christopher J. Dodd 
The Honorable Joseph I . Lieberman 
The Honorable Barbara B. Kennelly 
The Honorable Sam Gejdenson 
The Honorable Rosa DeLauro 
The Honorable Christopher Shays 
The Honorable Gary Franks 
The Honorable Nancy Johnson 
Commissioner Andrew DeRocco 
Ms. Sally Katzen, Office of Management and Budget 
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General Counsel 
451 College Street 
P.O. Box 1074 Yale Station 
New Haven, Connecticut 06520-1074 

M a r c h 18, 1994 Telephone: 203 433-4949 
Fax: 203 43>796o 

Mr. John Kolotos 
U.S. Department of Education 
400 Maryland Avenue, S.W. 
Room 4318, ROB-3 
Washington, D.C. 20202-5244 

Re: Notice of Proposed Rulemaking: 
State Postsecondarv Review Program 

Dear Mr. Kolotos: 

Yale University submits tiiis letter in response to die invitation to comment on proposed 
regulations to implement die State Postseconda^ Review Program (SPRP) audiorized under 
Part H of Tide IV of die Higher Education Act (HEA) as amended, published in die January 
24,1994 Federal Register, pp. 3604 - 3623. The University also has subrnitted a letter of 
comment in response to the related notice of proposed rulemaking conceming federal 
recognition of accreditation agencies, published on die same date. We welcome diis 
opportunity to comment on die proposed regulations. We also endorse and support comments 
submitted by die American Council on Education, die National Association of Independent 
Colleges and Universities, die Association of American Universities, and die Connecticut 
Conference of Independent Colleges. 

Yale sax>ngly supports die purpose underlying Part H to improve die management of 
die federal smdent aid programs so as to curb abuse and avoid inappropriate expendinire of 
resources. We appreciate the separate roles to be played by the Department of Education, the 
states, and accreditation agencies recognized by die Departtnent (called die "triad"), in effecting 
the parmership on which oversight by die Department of Education depends. However, we are 
very concemed about several aspects of die proposed State Postsecondary Review Program 
(SPRP) regulations diat implement part of diese provisions. We believe diat as written tiiey 
would create an inousive, burdensome, and extremely expensive new system of state-based 
regulation diat is far more extensive dian what Congress envisioned. Moreover, we believe 
diat tiiese and die related proposed regulations under Part H would not provide die efficient 
operation of die "gatekeeping" system for tiie Tide IV programs intended by die Secretary, but 
instead would create an inappropriate, confusing, and burdensome duplication of fiinction 
among die triad entities. We urge die Secretary to address tiiese critical issues in tiie final 
regulations. 

In addition, we believe that die burden of collection of information, recordkeeping and 
other paperwork imposed on instimtions by these regulations has not been adequately 
considered. We believe tiiey would cause colleges and universities to incur significant 
expenses which ultimately will be bome by smdents and their families in higher education 
costs. 

We wish to emphasize die following points: 

1. The proposed regulations exceed the stamte in defining die SPRP's purpose. The 
statute autiiorizes die State Postsecondary Review Entities (SPREs) to review only diose 
institutions diat meet die statutory "triggers" for a review, and to develop standards for 



purposes of diose reviews. The proposed regulations, however, state tiiat the purpose of die 
program is "to sQ-engdien State oversight of instimtions participating in [Titie IV] programs 
through die development of State standards for tiiose instimtions." §667.1(a)(l). This 
misstatement of purpose is a mischievous invitation to new state regulation that was not 
intended by Congress, and that fundamentally would alter the traditional relationship between 
independent higher education and state govemment. 

2. The standards for review of referred instimtions include excessive and inappropriate 
requirements. The requirement that states establish quantified minimum standards in several 
areas for use in reviewing referred instimtions inoroduces inappropriate, burdensome, and 
substantively invalid or meaningless tests for a variety of factors. This effort is misguided and 
contt-avenes die stamte, which provides diat "die Secretary shall not require a State to establish 
standards tiiat are unrelated to ensuring instimtional or program integrity..." HEA§ 494C(g), 
and also states diat "[njodiing in diis subpart shall... require the States to establish specific 
mechanisms recommended by die Secretary." HEA§494C(k). These requirements should be 
pared back to die stamte, and die SPREs should be permitted to develop standards as 
contemplated by die statute in a fashion diat minimally burdens instimtions and that address die 
specified factors in an appropriate and non-intrusive way. 

3. The due process protections for instimtions diat are referred for review and for those 
that are terminated from participarion in the Tide IV programs are inadequate. Serious damage 
may be done to die reputation of an instimtion if it is referred for a SPRE review. There should 
be a preliminary step, dierefore, whereby an instimtion has a right to challenge die basis of a 
determination that it has met one or more of the criteria for referral, and it should not bear an 
unfair burden of having to disprove data fumished by anodier party diat is die basis of such a 
determination. There should also be a fair opportunity for an instimtiori to contest a SPRE 
determination terminating its participation in die federal smdent aid prograins, including an 
opportunity to appeal such a determination to the Secretary before final notice from the SPRE is 
delivered to die Secretary diat results in automatic termination. 

4. The proposed regulations implicitiy impose burdensome and costiv requirements to 
maintain data for purposes of a potential review. While disavowing tiie "technical" 
applicability of review standards to instimtions that have not been referred for review, the 
preamble explains that if an instimtion is referted and does not have die data on hand to 
demonstrate its conformity widi the review standards if itis reviewed, it will be in jeopardy. 
Therefore all instimtions essentially have to maintain such data. See §667.21(b)(2). This 
coercive approach to recordkeeping is inconsistent with the purpose of the stamte, and would 
create enormous costs for colleges and universities. Institutions that are referted for a SPRE 
review should instead be allowed at that time a reasonable oppormnity to generate the data 
necessary for the review. 

5. Significantiy greater effort should be made to eliminate duplication among the 
functions and requirements imposed upon instimtions by the triad entities. The Secretary has 
asked how final regulations should be sttnctured to reduce the burden on instimtions and 
enable the triad entities to carry out their functions. To die greatest extent possible, stamtory 
requirements should be read not to require submissions or de novo reviews of the same or 
similar material or area by more dian one entity. Where die same area or material is specified 
by stamte, die regulations should simply call for a determination or assurance that the material 
or area has been fumished to or reviewed by die most appropriate entity for that function. In 
every case where a requirement imposed by subpart 1 of Part H appears to dupUcate a 
requirement or data called for elsewhere under the HEA, the subpart 1 requirement should be 
defined and satisfied in die same manner. 



In addition to the above, we offer the following specific comments on the proposed 
regulations, as indicated by section: 

Scope and Purpose 

§667.1(a)(l) As indicated above, die second sentence of tiiis paragraph misstates die 
purpose of die SPRP. It should be modified to eliminate die reference to a broadCT oversight 
purpose, and to change die phrasing so that the standards are tied only to referred instimtions 
and not to participating instimtions. It is perfectiy clear iii HEA §494C(d) tiiat die standards 
only apply to instimtions that meet one or more of the review criteria provided in HEA 
§494C(b). 

Definitions 

§667.2(c) The definitions of "professional program" and "vocational program" should 
be tiic same for purposes of die SPRP regulations and die otiier regulations under Part H. 
Both of tiiese definitions, however, as drafted, would create confusion and uncertainty widi 
respect to the treatment of many programs of a luiiversity such as Yale. With respect to die 
term "professional program," it in unclear whether doctoral programs, where some of the 
graduates enter into licensed professional fields, such as clinical psychology, would come 
within the definition. It is sinnilarly not clear whether a university school of management or 
business would be a "professional program," in that some graduates enter licensed 
professions. In addition, tiie term should apply to post-baccalaureate programs only (radier 
dian post-associate degree). Finally, many generally post-baccalaureate level programs admit, 
under some exceptional demonstration of equivalency in education or experience, non-
baccalaureate degree holders. The definition should make it clear diat such altemative 
requirements do not mean that such programs are not post-baccalaureate. 

With respect to "vocational program," die definition should extend only to pre-
baccalaureate non-degree programs of instimtions whose activities consist predominantiy of 
such programs. Odierwise, it may reach a variety of certificate programs in liberal arts colleges 
and universities which arguably "prepare smdents for gainfiil employment in a recognized 
occupation," but really are better considered part of a broader liberal arts offering. 

State Postsecondarv Review Enritv 

§667.4(a)(2) Rather tiian perpemate die misimpression that instimtions not referted are 
subject to state review standards, this paragraph should employ language tiiat clarifies diat die 
SPRE's function is to ensure "diat all instimtions in die State that participate in a Titie IV, HEA 
program" that are referred for review comply "witii tiie State review standards established 
under §667.21," since it is clear in HEA §494C(d) diat die standards only apply to instimtions 
"triggered" for review. 

Criteria die Secretarv uses to refer instimtions to a SPRE for review 

§667.5(b)(ll) This paragraph exceeds tiie scope of tiie stamte, and should be 
rephrased to bring it back into conformity witii HEA §494C(b)(l 1), which speaks only of 
student complaints, not complaints by "faculty or others, including information provided to the 
Secretary by tiie SPRE." In addition, tiie final clause should be worded "diat in die Secretary's 
judgment are sufficient to justify review of the instimtion." This change would make die 
direshold the more restrictive one provided by the stamte. 



§667.5(e) The provisions of this section do not provide adequately for an instimtion to 
be able to challenge a proposed referral for review. The instimtion should not be referted if 
data on which a referral is based cannot be confirmed. 

State review standards 

§667.21 This section, which provides for the development of State review standards, 
contains numerous departures from the language of the stamte, expanding the reach of the 
regulations beyond diat intended by Congress. In several instances, the regulations call for 
judgments and evaluations of instimtional programs and policies, the design or definition of 
which is rightiy determined by the instimtion. Each instance threatens instimtions' rights of 
autonomy and self-governance. Instead, the regulations should only ensure the existence of 
such programs and policies. Some of tiie standards simply create new exercises not envisioned 
by the stamte. For example, the stamte calls for determination "that die instimtion has a method 
to assess a student's capability to successfully complete the course of smdy for which he has 
applied;" i.e., an admissions process. The regulation, on the other hand, calls for the SPRE to 
evaluate "the extent to which [that method]... accurately assesses that ability as measured by 
the completion rate of die program." §667.21(a)(4). Not only is this evaluation nowhere called 
for in die stamte, but it also assumes diat die completion rate is the correct measure of the 
"accuracy" of die admissions process. It may very well not be, for example, in the case of 
two-year colleges when successfiil smdents transfer out into four-year programs after their first 
year, or when successful smdents leave to take employment opporturuties. The wording of die 
standards under §667.21(a)(10) also extend them well beyond die stamte by calling for a 
judgment on whether tuition and fees are reasonable given the expected eamings of a graduate. 
This is very different firom determining the relationship between tuition and fees and the 
reasonably expected eamings of a graduate, as the stamte provides. Again in the wording of 
§667.21(a)(14), the stamtory determination is expanded, for example, in (v), which calls for 
measurement of the "success of the instimtion's graduates who express odier completion 
goals." This language is a considerable departure firom the stamte, which simply calls for the 
determination of the "variety of smdent completion goals. ..". One can readily imagine die 
difference in die survey research effort that would be required to address the former as 
compared with the latter. How, for example, is "success" to be measured? 

§667.21(a)(10). The wording of this paragraph is another apparentiy subtie, yet 
extt-emely consequential, change from die stamte. The regulation states "[i]f a program 
provides an educational program that is designed to prepare smdents for gainful employment.. 
." in place of the stamtory wording "[I]f the stated objectives of the courses or programs of the 
instimtion are to prepare smdents for employment..." HEA §494C(d)(7). The stamte's 
wording would seem to limit its applicability to programs of vocational instimtions, since that 
wording addresses the programs generally of the instimtion and speaks of stated objectives 
being preparation for employment. The regulations should reflect this limited reach, rather than 
employ language so broad that even liberal arts B.A. programs would seem to fall under i t 

§667.21. The Secretary has asked whether a SPRE's review should include 
compliance widi stamtes and regulations on disabled access. We believe it should not. There 
is ample compliance oversight provided under other laws and regulations. Such multiple layers 
of compliance review are burdensome and redundant for instimtions. 

§667.21(b)(2). This paragraph, by failing to modify the word "instimtion" with die 
word "referred" or "subject to review," implies that all instimtions need or are required to 
maintain records and data to establish compliance with standards. As discussed above, 
coercing instimtions to gather and maintain data in anticipation of a potential SPRE review will 
be an extremely costiy and burdensome affair for instimtions. It will entail needless 
administtative expense widi no instimtional benefit whatsoever. Yale University currently 



expends approximately $6,000 every two years to perform and compile tiie results of a simple 
two-question survey of 1200 Yale College graduates in tiieir first post-graduate year. The data 
gadiering called for under §667.21(a) is far more complex, and calls for multiple surveys of 
various kinds in many different programs that will be far more labor intensive and expensive 
dian that currentiy undertaken. There are numerous definitional and survey design problems 
that will be encountered, and problems with access to certain data, such as licensure 
examination results, which may be confidential or otherwise not readily obtainable. At a titne 
when colleges and universities are doing everything diey can to cut unnecessary administrative 
costs, these data collection and recordkeeping provisions would easily add tens and more likely 
hundreds of tiiousands of dollars (including extra personnel) to an instimtion's annual 
operating expenses. 

§667.21(b)(4) The requirement of quantified minimum acceptable standards for die 
relationship between mition and fees and the eamings of diose who successfully complete the 
program is inappropriate, unworkable, and strays far beyond anything called for by the stamte. 
Similarly, die requirements of quantified acceptable standards for completion and graduation 
rates, withdrawal rates, placement rates, and licensure examination pass rates are without 
foundation and inappropriate. Because such quantified standards are irrational (unless different 
rates were established for each distinct type of instimtion to reflect its mission and the 
population it serves), tiiey would be arbitrary, and diey dierefore contravene HEA §494C(g) 
because such standards are mirelated to assming program integrity. For example, research 
shows that the most important determinants of graduation rates are pre-postsecondary in 
namre. That is, a school's graduation rate is more or less determined by tiie types of smdents 
admitted. It is very possible that a school with a low graduation rate could acmally be doing an 
excellent job, given the population it is serving. 

SPRE reviews of instimtions 

§667.23(c)(2)(i) The SPRE should recommend but not prescribe ithe course by which 
an instimtion brings itself into conformity with state standards. Such prescription constimtes 
an inappropriate interference with normal instimtional govemance and management (The term 
"violate" a standard is not used in die stamte; it is inappropriate terminology for the regulations 
and should be removed in all of die places where it appears. Failure to meet die review 
standards is not a civil or criminal violation.) 

The regulations should provide a fair oppormnity for the instimtion to respond to an 
initial SPRE report, including a minimum time (at least 30 days, for example), and the SPRE 
should be required to consider that response, ff, as §667.23(f)(2) states, the SPRE report 
becomes final on die day following the deadline for an instimtion's response, when is the 
SPRE supposed to consider the response? 

§667.23(g)(2) and (3) These provisions, which punish institutions for failing to allow 
SPRE personnel at the instimtion or for failing to provide prompt access to documents and 
records, are unfair and inappropriate, because diey do not contain language that narrowly limits 
die SPRE personnel visit or document request to inquiries clearly relevant to its review 
functions, and in the case of documents, those that are not privileged or withheld under 
conflicting confidentiality requirements. 

Peer reviews of instimtions 

§667.24 There should be more rigorous requirements for a peer review system otiier 
dian a nationally recognized accrediting agency with which a SPRE may contract for 
assessment of the quality and content of a referred instimtion's programs. 



Termination of an instimtion's participation in die Title IV. HEA programs: due 
process requirements 

§667.25 Prior to delivery of a final notice of ineligibility firom die SPRE to the 
Secretary, there should be a pre-notice so as to permit the Secremry to review in advance a 
proposed decision by a SPRE to terminate an instimtion's participation, since the notice and 
decision to terminate is otherwise non-appealable to die Secretary. 

§667.26 The due process provisions afforded an instimtion facing tennination should 
be more substantial. In particular, a state should be required to provide a meaningful 
opportunity for tiie instimtion to respond, including ample time Umits, and should provide for 
pre-notification to die Secretary. The regulations should specify clearly diat a decision to 
terminate an instimtion should be not for a mere failure to conform to one or even several 
standards, but radier a conclusion, based upon tiiat review, diat die instimtion's failure to nieet 
such standards demonsttrates diat it cannot assure instimtional integrity and reliability sufficient 
to qualify it to participate in die Titie IV programs. 

We are grateful for tiie opportunity to comment on these proposed regulations. 

Respectfully submitted. 

Dorothy K. Robinson 
General Counsel 

cc: The Honorable Richard W. Riley 
The Honorable Christopher J. Dodd 
The Honorable Joseph I. Lieberman 
The Honorable Barbara B. KenneUy 
The Honorable Sam Gejdenson 
The Honorable Rosa DeLauro 
The Honorable Christopher Shays 
The Honorable Gary Franks 
The Honorable Nancy Johnson 
Commissioner Andrew DeRocco 
Ms. Sally Katzen, Office of Management and Budget 



UNIVERSITY OF MARYLAND AT COLLEGE PARK 
OFFICE OF THE PRESIDENT 

April 20, 1994 

Mr. Bill Galston 
Deputy Assistant for Domestic Policy 
The White Hou.se 
West Wing Second Floor 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Bill: 

There are regulations on higher education drafted by the Department of Education 
which I hope you will look at carefully. These regulations, relating to Part H of the 
Higher Education Act Amendments of 1992, have been circulated for comment, and are 
expected to be published by May 1. 

In my view, these regulations are very troublesome for several reasons, including: 

1. They impose unprecedented governmental intrusion into the basic operations 
of academic institutions, ranging from curricular decisions to material 
included in university catalogs. 

2. These regulations will impose heavy and costiy administrative and 
paperwork burdens on every college and university in America, harming 
disproportionately those that are most vulnerable. At the same time, even 
here at College Park we will be required to devote more time and resources 
simply to respond to requests for information and records. 

3. These regulations will be highly alienating, pushing the academic 
community away from the Administration because of the perceived 
insensitivity of the proposed standards. 

MAIN ADMINISTRATION liUILDINC • COLLEGE PARK, MARYLAND 20742 • (301) 405-5803 FAX (301) 314-9560 



Mr. Bill Galston 
April 20, 1994 
Page Two 

I would be pleased to artange a more detailed presentation of my concerns if that 
would be helpful to you. One proposal I offer is that the Administration delay 
implementation for one year in order to give colleges and universities an opportunity to 
assess the costs associated with the regulations, as well as give policy makers an 
opportunity to question whether these regulations go too far in the effort to achieve the 
intended results. 

Thank you for your attention to this issue. 

Sincerely yours. 

William E. Kirwan 
President 

WEK:sm 



E X E C U T I V E O F F I C E 0 F T H E P R E S I D E N T 

28-Apr -1994 05:01pm 

TO: 

FROM: 

P a t r i c i a A. Smith 

Daniel J. Chenok 
O f f i c e of Mgmt and Budget, OIRA 

CC: 
CC: 
CC: 

Barry White 
Bernard H. Martin 
Judy L. Grew 

SUBJECT: RE: TRIAD developments 

Two quick p o i n t s about the meeting, f o l l o w i n g on Pat's note from 
t h i s morning: 

K e i t h Mason, who organized the meeting, i s the Deputy i n the 
White House O f f i c e of Intergovernmental A f f a i r s (under Marcia 
Hale). 

Regarding the PRA sections i n the r u l e , the p u b l i c has 30 days 
t o comment on the revised r e g u l a t o r y p r o v i s i o n s t h a t r e q u i r e 
r e p o r t i n g or recordkeeping, and on ED's revised burden estimates 
f o r these p r o v i s i o n s . We have 60 days from the date the r u l e s are 
published t o approve, approve w i t h c o n d i t i o n s , or disapprove these 
i n f o r m a t i o n requirements. I f we approve them, ED w i l l p u b l i s h a 
note i n the Federal Register i n d i c a t i n g an OMB number, e f f e c t i v e 
date, and any re l e v a n t c o n d i t i o n s of clearance. I f we disapprove 
(which must be based on f a i l u r e t o minimize burden, d u p l i c a t i o n , 
or lack of p r a c t i c a l u t i l i t y ) , those r e g u l a t o r y p r o v i s i o n s t h a t 
c o n t a i n i n f o r m a t i o n requirements would not be e f f e c t i v e u n t i l ED 
amended the r u l e or i n f o r m a t i o n c o l l e c t i o n package t o address 
concerns r a i s e d i n the disapproval n o t i c e . 
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E X E C U T I V E O F F I C E 0 F T H E P R E S I D E N T 

28-Apr -1994 11:15am 

TO: 

FROM: 

Wil l i a m A. Galston 

Barry White 
O f f i c e of Mgmt and Budget, LVE 

SUBJECT: Education's student a i d TRIAD r e g u l a t i o n s 

Because of your involvement i n t h i s issue, I am forwarding the 
r e p o r t below of a meeting S a l l y Katzen had w i t h the higher 
education community on the 27th. (The President of the U. of 
Georgia t h e r e i n r e f e r r e d t o was a Carter Deputy A/S i n the Labor 
Department). 

The controversy seems f a r from over, but you w i l l note t h a t i t i s 
ED's f i r m a s s e r t i o n t h a t they have i n the main not regu l a t e d 
beyond the law. 

Katzen's people b e l i e v e we have another b i t e a t the apple v i a our 
r e s p o n s i b i l i t y t o approve paperwork requirements separately from 
the r e g u l a t i o n . Having approved the r e g u l a t i o n , I t h i n k our 
options are l i m i t e d , e s p e c i a l l y because i t i s by v i r t u e of not 
t a k i n g some r e g u l a t o r y l a t i t u d e t h a t the p r o b a b i l i t y of 
d u p l i c a t i o n and excess r e p o r t i n g burden e x i s t s . 

We s h a l l see. 

In s o f a r as I know, the regs are s t i l l t o come out on May 1. 
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A p r i l 2 1 , 1994 

TO: Geoff T i b b e t t s 

FROM: Tony Calandro, Vice President of Government Relations 

RE: Agenda f o r B i l l Galston meeting on Tuesday, A p r i l 26 

We are scheduled t o meet w i t h Dr. Galston at 10:00 a.m. on Tuesday, 
A p r i l 26. Besides myself, Stephen B l a i r , President, and Lisa 
P h i l l i p s , D i r e c t o r of L e g i s l a t i v e and Regulatory A f f a i r s , w i l l be 
present. 

We would l i k e t o discuss w i t h Dr. Galston three i t ems 

1. Rep. Rob Andrews l e g i s l a t i o n on outcomes. He i s g e t t i n g ready 
t o introduce l e g i s l a t i o n t h a t would determine student a i d 
e l i g i b i l i t y based p r i m a r i l y on outcome measurements: 
graduation r a t e s , placement rates and s t a t e l i c e n s u r e r a t e s . 

Although the l e g i s l a t i o n would also use cohort student loan 
d e f a u l t rates as an a d d i t i o n a l i n d i c a t o r , i t would no longer 
be the sole i n d i c a t o r of an i n s t i t u t i o n ' s e f f e c t i v e n e s s . His 
l e g i s l a t i o n i n i t i a l l y would p r i m a r i l y apply t o our 
i n s t i t u t i o n s . We have included w i t h t h i s memo a summary d r a f t 
of h i s l e g i s l a t i o n . I t should be introduced w i t h i n the month. 
Obviously, we would be i n t e r e s t e d i n knowing Dr. Galston's 
thoughts on i t . 

2. The Department of Education's recent notices of proposed 
rulemakings. We have a chart t h a t demonstrates 
where the Department has exceeded i t s s t a t u t o r y a u t h o r i t y 
on several issues. We would l i k e t o discuss i t w i t h Dr. 
Galston. I have included a copy f o r your review. 

3. Annual Conference remarks. Dr. Galston i s scheduled t o speak 
at our annual convention on Wednesday, May 11, from 1:30 pm t o 
2:00 pm. We would l i k e t o discuss w i t h him the issues t h a t 
our members would be most i n t e r e s t e d i n hearing him discuss. 

Please c a l l me i f you have any questions at 336-6769. I w i l l send 
t o you Lisa P h i l l i p s and Stephen B l a i r ' s Social S e c u r i t y Numbers 
Friday. 

Aiverica's Skills Are America's Future 



THE EDUCATIONAL QUALITY INDEX ACT of 1994 

The enclosed suggested l e g i s l a t i v e language i s f o r purposes of 
discussion only. Congressman Andrews w i l l subinit t h i s , or 
something l i k e i t , t o House L e g i s l a t i v e Counsel, t o be 
t r a n s l a t e d i n t o t i g h t legalese. 

What t h i s proposal does i s : 

Establishes an Educational Q u a l i t y Index. That Index 
w i l l be on a scale of one t o 100. 25 p o i n t s on t h a t 
index w i l l be a P e l l e l i g i b l e student o f f s e t . I t i s 
not s p e l l e d out how the o f f s e t i s e s t a b l i s h e d . (As 
you know, we have assumed t h a t the o f f s e t should be 
the number of P e l l e l i g i b l e students a t a school, 
minus the n a t i o n a l average of P e l l e l i g i b l e s t u d e n t s ) . 

The Index includes 75 p o i n t s f o r graduation, 
placement, l i c e n s u r e and c e r t i f i c a t i o n as a v a i l a b l e , 
and cohort d e f a u l t r a t e s . No more than 25 p o i n t s can 
be f o r d e f a u l t r a t e s . (We have assumed a weighted 
f a c t o r of 75% f o r graduation/placement and a 25% 
weighted r a t e f o r d e f a u l t r a t e s . ) 

Schools reaching a score of 40 and above w i l l be T i t l e IV 
e l i g i b l e and w i l l avoid several o v e r s i g h t and compliance 
p r o v i s i o n s of the Higher Education Act, such as: 

Loss of e l i g i b i l i t y i f cohort d e f a u l t r a t e s exceed 25% 
f o r t hree years; 

E l i m i n a t i o n of 85/15 r e s t r i c t i o n f o r program 
e l i g i b i l i t y , e l i m i n a t i o n of the two year r u l e f o r 
e l i g i b i l i t y ; 

E l i m i n a t i o n of the two year r u l e f o r e l i g i b i l i t y f o r 
postsecondary v o c a t i o n a l i n s t i t u t i o n s ; 

Replaces short term program e l i g i b i l i t y based on the 
70/70 formula; 

E l i g i b i l i t y and c e r t i f i c a t i o n procedures w i l l be 
uniform f o r a l l i n s t i t u t i o n s of higher education, 
whether p r o p r i e t a r y or t r a d i t i o n a l ; 

I f the i n s t i t u t i o n meets the Educational Q u a l i t y Index 
e l i g i b i l i t y , p r o v i s i o n a l c e r t i f i c a t i o n cannot exceed 
one year and must be f o r cause; 

A change of ownership of an i n s t i t u t i o n which meets 
the Educational Q u a l i t y Index w i l l not lead t o 
p r o v i s i o n a l c e r t i f i c a t i o n unless the i n s t i t u t i o n i s 
placed on p r o v i s i o n a l c e r t i f i c a t i o n f o r other 
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allowable reasons; and 

SPRE reviews can be triggered by administrative 
capability and f i n a n c i a l s t a b i l i t y c r i t e r i a only. 
These c r i t e r i a cannot d i f f e r for proprietary and 
tr a d i t i o n a l schools. 

Departmental program reviews w i l l not apply to i n s t i t u t i o n s 
meeting the Educational Quality Index e l i g i b i l i t y standards, 
except the Secretary's review i s triggered i f an i n s t i t u t i o n 
scores below 40 in the Educational Quality Index, except under 
paragraph (D), which provides for review based on def i c i e n c i e s 
or f i n a n c i a l aid problems id e n t i f i e d by the SPRE or the 
appropriate accrediting agency. (NOTE: This i s a broad 
exemption which Congressman Andrews would l i k e to narrow—ideas 
welcome.) 

Also, i n t h i s l e g i s l a t i o n as i t progresses from a discussion 
document to the formal b i l l for 1995, members have suggested 
that i n calculations of the Educational Quality Index that the 
law be cle a r about withdrawal for cause students not in the 
count, and a reasonable de f i n i t i o n of placement. 

Some s p e c i f i c school examples based on the formula follow: 

Point maximum and weighting factor are equal 

25 points maximum P e l l E l i g i b l e Students (PES) l e s s the 
national average 

37.5 points maximum Placement (licensure and c e r t i f i c a t i o n 
where and when available) 

Graduation rate 
18.75 point maximum 

Cohort default rate (rate of non-
18.75 point maximum defaulters) 

SCHOOL A—high poverty/high default/mid-range graduation and 
placement 

PES 60% 11.2 
Placement 60% 22.5 
Graduation 40% 07.2 
Default 50% 09.4 

5073 
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SCHOOL B — s i g n i f i c a n t poverty/borderline default rates/mid 
range graduation and placement 

PES 30% 3.8 
Placement 60% 22.5 
Graduation 40% 7.2 
Default 25% 14.0 

(75% non defaulters) 
47.5 

SCHOOL C — s i g n i f i c a n t poverty/borderline default/good 
graduation and placement 

PES 30% 3.8 
Placement 65% 24.5 
Graduation 60% 11.3 
Default 25% 14.0 

(75% non defaulters) 
53.6 

SCHOOL D — l i t t l e poverty/borderline default/mid-range 
graduation, high placement 

PES 15% 0 
Placement 80% 30.0 
Graduation 50% 9.4 
Default 25% 14.0 

(75% non defaulters) 
53 .4 

Recognize that t h i s formula i s not spelled out in the proposed 
l e g i s l a t i o n . What numbers should be used would be the point of 
discussion of the b i l l . However, as you have a l l suggested, we 
need to run numbers to ensure that most, i f not a l l of our 
sector i s within reach of the Index's blessing. 

Other examples—although these schools would not be covered by 
the Index i n the proposed l e g i s l a t i o n (based on averages from 
a variety of sources including the Chronicle of Higher 
Education): 

State University of ABC (undergraduate program) 

PES 15% 0 
Placement no record-graduation 

used for t h i s and 
other c r i t e r i a 

Graduation 48% 27.8 
Default 25% 17.1 

(75% non defaulters) 
44.9 
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Ivy League University 

PES 4% 

Placement 

Graduation 

Default 

no record-graduation 
used for t h i s and 
other c r i t e r i a 

95% 

4% 
(96% non defaulters) 

Community College of Bolivar WVA 

PES 

Placement 

Graduation 

Default 

15% 
(based on most students' 
part-time status) 

no record-graduation used 
for t h i s category 

8% 

0% 
(100% non defaulters 
based on zero loan 
volume) 

53.0 

17.9 

70.9 

5 

18.75 

23.75 

WHAT IS A 30% School? 

PES 50% 

Placement 10% 

Graduation 30% 

Default 40% 
(60% non defaulters) 

9.0 

3.7 

5.6 

11.2 

29.5 
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THE EDUCATIONAL QUALITY INDEX ACT of 1994 

PURPOSE: To est a b l i s h an educational quality index to measure 
educational effectiveness based on student retention, graduation 
and job placement. Such an index w i l l supersede other 
requirements for T i t l e IV, Part B e l i g i b i l i t y for vocational, 
occupation and career i n s t i t u t i o n s of higher education, except 
provisions for program integrity, as noted below. 

Strike Part G, Section 481 (a) (1) of the Higher Education Act, 
as amended, and i n s e r t in l i e u thereof the following: 

Section 481 DEFINITIONS 

(a) INSTITUTIONS OF HIGHER EDUCATION-(1) Subject to 
paragraphs (2) and (5) of t h i s subsection, the term " i n s t i t u t i o n 
of higher education" for purposes of t h i s t i t l e includes, in 
addition to the i n s t i t u t i o n s covered by the d e f i n i t i o n in 
section 1201(a)-

(A) a proprietary i n s t i t u t i o n of higher education; ^ 
a postsecondary vocational i n s t i t u t i o n ; 

(C) a postsecondary i n s t i t u t i o n , serving students in 
a t r a n s i t i o n a l phase from high school to either an 
i n s t i t u t i o n of higher education or employment; and.... 
(continue existing language for foreign medical schools) 

Strike subsection (a)(3) and i n s e r t in l i e u thereof: 

(3) An i n s t i t u t i o n s h a l l be considered to meet the 
d e f i n i t i o n of an i n s t i t u t i o n of higher education paragraph (1), 
i f such an i n s t i t u t i o n -

(A) Meets a mark of 40 or above on a scale of 100 on 
the Educational Quality Index; 

(B) Meets a mark of 30 on a scale of 100 on the 
Educational Quality Index, and i s provisionally c e r t i f i e d 
for no more than three years in which the i n s t i t u t i o n must 
reach an Educational Quality Index of 40, or be eliminated 
from Part B e l i g i b i l i t y . A mark of 30 to 40 on the Index 
s h a l l trigger a review by SPRE . The year an i n s t i t u t i o n 
meets the Educational Quality Index of 40, the i n s t i t u t i o n 
s h a l l be considered f u l l y c e r t i f i e d , assuming other 
requirements of c e r t i f i c a t i o n are met. An appeal of 
provisional c e r t i f i c a t i o n s h a l l be made by an i n s t i t u t i o n 
within one year of n o t i f i c a t i o n of i t s provisional status, 
based on the Educational Quality Index. 

(C) Meets a mark under 30 on a scale of 100 on the 
Educational Quality Index during the f i r s t year of 
implementation, and meets provisions under section on 
f i n a n c i a l s t a b i l i t y . Such an i n s t i t u t i o n s h a l l be 
triggered for a review under SPRE and review under PART H-
Intecfrity and f i n a n c i a l s t a b i l i t y provisions and be 



- 7 -

p r o v i s i o n a l l y c e r t i f i e d 

f o r one year dur i n g which the i n s t i t u t i o n must reach an 
Index of 40 or be e l i m i n a t e d from Part B e l i g i b i l i t y . 

S t r i k e paragraphs (5) and ( 6 ) , i n s e r t new paragraph (4) and 
renumber the c u r r e n t paragraph (4)as ( 5 ) . 

(4) The Educational Q u a l i t y Index i s a measure of 
educational e f f e c t i v e n e s s based on student performance and 
school outcome data. 

(A) Seventy f i v e percent of the Index s h a l l c o n s i s t of 
weighted data i n c l u d i n g cohort d e f a u l t r a t e s , as defined i n 
cohort d e f a u l t r a t e s e c t i o n , student completion r a t e s , and 
student j o b placement r a t e s . When and where graduate 
c e r t i f i c a t i o n and l i c e n s u r e r a t e s are a v a i l a b l e , they w i l l 
be included i n the Index. No more than 25% of the Index 
s h a l l be cohort d e f a u l t r a t e s , measured by the number of 
students not i n d e f a u l t . No more than 25% of the Index 
s h a l l be graduation r a t e s , unless placement, c e r t i f i c a t i o n 
and l i c e n s u r e r a t e s are u n a v a i l a b l e . 

(B) Twenty f i v e percent of the Index s h a l l be an o f f s e t 
f o r the number of hard t o serve students from disadvantaged 
backgrounds as measured by student P e l l grant e l i g i b i l i t y . 

Section 481 ( b ) , s t r i k e (5) and ( 6 ) . Section 481 ( c ) , s t r i k e 
( 3 ) . 

S t r i k e Section 481 (e) (2) and i n s e r t i n l i e u t h e r e o f : 

(2) Programs of less than 600 clock hours i n l e n g t h w i l l be 
Part B e l i g i b l e i f they meet the Educational Q u a l i t y Index 
of 4 0 or higher. During the f i r s t year of a program, 
c e r t i f i c a t i o n may be p r o v i s i o n a l u n t i l the i n s t i t u t i o n 
reaches a v e r i f i a b l e r a t e of 40 or more on the Educational 
Q u a l i t y Index. 

Subpart 3 - E l i g i b i l i t y and C e r t i f i c a t i o n Procedures 
Section 498 

I n s e r t new paragraph (b) and renumber the f o l l o w i n g 
paragraphs accordingly. 

(b) For purposes of t h i s subpart, s e c t i o n 481 i n s t i t u t i o n s 
meeting the Educational Q u a l i t y Index f o r program e l i g i b i l i t y 
s h a l l be r e q u i r e d t o meet p r o v i s i o n s of t h i s subpart only as 
they are a p p l i e d t o Section 1201 i n s t i t u t i o n s of higher 
education. 



- 8 -

-3-

(Section 498 includes requirements for financial guarantees from 
owners—what should be taken out??) 

Section 498 (h) , renumbered (i) , insert after (1)(B), new 
paragraph (C): 

(C) Provisions in this subsection for provisional 
certification may not exceed one year i f the institution meets 
the Educational Quality Index measure. Provisional certification 
for reasons other than those in Section 498 shall not apply to 
institutions eligible under the Educational Quality Index. 

Section 498 ( i ) , renumbered (j) shall be superseded by Section 
481 (a)(4) during the f i r s t year after a change of ownership, 
and years thereafter. 

Section 494C FUNCTIONS OF STATE REVIEW ENTITIES 

Insert at the end of paragraph (a): 

Those institutions which meet the Educational Quality Index in 
Section 481 shall be triggered for review only by their ranking 
on the Index as defined in that section, and review c r i t e r i a in 
paragraph (b) (4). (5), (6), (8) and (11) of this section. 

S e c t i o n 498A PROGRAM REVIEW AND DATA 

Insert at the end of (a)(1) the following phrase: 

except those institutions qualifying under Section 481, 
Educational Quality Index measurements, which shall be 
reviewed under provisions of paragraph D of this 

subsection; 

(NOTE—this i s a wide exemption from reviews which Congressman 
Andrews would like to narrow. I f you have suggestions, please 
let us know.) 

Insert new paragraph (b) and renumber accordingly: 

(b) Program e l i g i b i l i t y based on the Educational Quality 
cannot be superseded by e l i g i b i l i t y standards developed by 
a state guaranty agency. 

Insert after (a)(2)(G), a new paragraph (H): 

(H) institutions which are below a numerical rank of 40 in 
the Educational Quality Index in Section 481. 



Dr. Edward M. Elmendorf 
Vice President, Division of Govcrnmcntai 
Relations and Policy Analysis 

April 1, 1994 

AASCU provided a written 
response to the Part H, 
Subpart 3 of the Higher 
Education Act that 
establishes the 
"gatekeeping" functions 
for postsecondary 
institutions and students 
under the Student 
Assistance General 
Provisions. 

I am sending you a copy 
of our response to the 
U.S. Department of 
Education. If you have 
any questions about these 
comments, please contact 
me. 

American Association of State Colleges and Universities 
One Dupont Circle/Suite 700Washington, DC 20036-1192 
phone 202/293-7070 • direct 202/857-1825 • fax 202/296-5819 
Internet address: ELMENDORFE®AASCU.NCHE.EDU 



M ^ i ^ American Association of State Coiieges and Universities 
One Dupont Circle • Suite 700 • Washington. DC 20036-1192 • phone 202/293-7070 • fax 202/296-5819 

March 30, 1994 

Wendy L. Macias, Program Specialist 
U. S. Department of Education 
400 Maryland Avenue, S.W. 
Washington, D.C. 20202-5346 

Dear Ms. Macias: 

The American Association of State Colleges and Universities is pleased to provide its 
comments on the proposed regulations under the Student Assistance General Provisions and 
Federal Pell Grant Program, published in the Federal Register on February 28, 1994. 

AASCU participated in negotiated rulemaking and helped shape many of the issues 
and provisions published in the proposed regulations. We offer our written comments on 
these proposed regulations as a restatement or extension of our views on outstanding issues. 
We believe that the proposed rule has indeed improved as a result of the dialogue between 
the U. S. Department and the higher education community, and hope that the written 
comments submitted hereby will continue our collaborative effort. 

In submitting our comments, we are mindful of the imponance of sound gatekeeping 
through these regulations, and have attempted to provide the Secretary with proposed changes 
that would improve the proposed regulations. Despite our understanding of, and empathy 
with, the Secretary's aims, we arc very concemed about the manner in which the proposed 
regulations will affect colleges and universities. We believe tiiat most reasonable observers 
realize that America's colleges and universities have attempted not only to meet, but indeed 
to surpass, the standards proposed by the Secretary in terms of service to tiieir students and 
protection of the federal fiscal interest. To impose blanket mandates on all institutions 
without regard to their historical record of accountability, as some of the proposed provisions 
will do, is entirely unwarranted. 

We are convinced tiiat a substantial number of tiie concems we have embraced on 
behalf of public state college and universities will be addressed or changed in continuing 
dialogue witii tiie U. S. Department of Education to clarify rules, explain definitions and 
describe processes tiiat will be used to implement tiiis regulation. We strongly encourage tiie 
U. S. Department of Education to consult witii representatives of the higher education 
community in the next few weeks to effect refinement of and clarification to tiie proposed 
regulation before a final regulation is issued on or about May 1, 1994. 



We look forward to your thorough review of our written comments while we await the 
opportunity to consult with you to further refine and improve these regulations. 

Sincerely, 

Edward M. Elmendbi £\ 

EME:dmc 



COMMENTS SUBMITTED BY THE AMERICAN ASSOCIATION OF STATE COLLEGES 

AND UNIVERSITIES ON THE SECRETARY'S NOTICE OF PROPOSED RULEMAKING 

UNDER THE STUDENT ASSISTANCE GENERAL PROVISIONS AND FEDERAL PELL 

GRANT PROGRAM, PUBLISHED ON FEBRUARY 28, 1994. 

SECTION 668.2 

a. Academic Year 

The proposed d e f i n i t i o n of academic year i n 668.2(b) mandates a 

30-week minimum, but omits a d e f i n i t i o n of "good cause" upon the 

establishment of which on a case-by-case basis, the Secretary may 

waive the 30-week minimum t o not less than 26 weeks f o r 2- and 4-

year degree g r a n t i n g programs. While the discussion i n the 

preamble does e x p l a i n the reasons f o r the Secretary's decision 

not t o provide f o r a d e f i n i t i o n of good cause, we believe t h a t 

f a i l u r e t o do so w i l l cause unnecessary harm t o the s i g n i f i c a n t , 

but by no means overwhelming, number of i n s t i t u t i o n s t h a t have 

h i s t o r i c a l l y configured t h e i r academic years f o r fewer than 30 

weeks. 

Reeoimnendation: 
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Rather than force i n s t i t u t i o n s t o needlessly s t r e t c h t h e i r 

academic year t o 30 weeks, and i n order t o address the 

Secretary's concern t h a t a l a r g e number of i n s t i t u t i o n s 

would seek a waiver, we s t r o n g l y urge the Secretary t o 

exercise h i s d i s c r e t i o n i n the case of degree-granting 

programs t h a t could demonstrate t h a t : 

1) The program i n question has been p r o p e r l y a c c r e d i t e d by 

a recognized a c c r e d i t i n g agency, and i s t h e r e f o r e , 

despite i t s s h o r t e r d u r a t i o n , e q u i v a l e n t t o programs of 

3 0-weeks of l e n g t h ; and, 

2) The program has been s u c c e s s f u l l y o p e r a t i n g f o r a 

number of years w i t h an academic year of a s h o r t e r 

d u r a t i o n than the 3 0-week minimum. 

b. Full-Time Student 

The preamble discussion c l e a r l y establishes the need for a 

d e f i n i t i o n of full-time student that i s applicable to a l l T i t l e 

IV programs. The proposed regulations, however, leave i t 

e n t i r e l y to the discretion of i n s t i t u t i o n s to decide what 
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"combination of courses, work, research or special studies" would 

c l a s s i f y the student as a f u l l - t i m e student. Granting t h i s 

degree of discretion, while p e r f e c t l y appropriate i n the 

colleg i a t e sector where a broad range of outside-the-classroom 

a c t i v i t i e s i s an inte g r a l component of the educational 

experience, would open the floodgates of abuse i n the vocational 

and trade sector where the greatest p o t e n t i a l r i s k s to the 

Secretary and the students exist. Allowing i n s t i t u t i o n a l s e l f -

c e r t i f i c a t i o n i n the l a t t e r case would defeat the purpose of t h i s 

section, and render the d e f i n i t i o n of f u l l - t i m e student 

meaningless. 

Recommendation: 

We propose that the d e f i n i t i o n of f u l l - t i m e student be 

modified i n the case o f c lock-hour and non- term c r e d i t hour 

programs to read "any combination of bona f i d e courses, 

related work, research or special studies that the Secretary 

has determined, as part of the c e r t i f i c a t i o n process set 

f o r t h i n section 668.13, are ..." 

b. Minimum Workload for Credit Hour Non-term Programs 
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The preamble discussion of the d e f i n i t i o n of f u l l - t i m e student 

c o r r e c t l y p o i n t s out t h a t students and the Secretary are exposed 

t o the greatest p o t e n t i a l abuse w i t h respect t o c r e d i t hour 

programs without academic terms, and s o l i c i t s comments as t o 

whether a weekly minimum workload would be a p p r o p r i a t e f o r these 

programs. 

Recommendation: 

We s t r o n g l y urge the Secretary t o e s t a b l i s h such a minimum, 

and caution t h a t such minimum workload must be indexed t o 

the a c t u a l i n s t r u c t i o n a l time i n the classroom f o r i t t o 

have the intended e f f e c t . 

SECTION 668.8 (E)-(G): QUALITATIVE FACTORS FOR SHORT-TERM 

PROGRAMS 

The Higher Education Amendments of 1992 r e q u i r e programs of 

between 300 t o 600 clock hours t o s a t i s f y c e r t a i n q u a l i t a t i v e 

requirements prescribed by the Secretary, which should i n c l u d e , 

at a minimum, a 70% completion r a t e and a 70% placement r a t e . 

Short-term programs have h i s t o r i c a l l y been among the worst 
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examples of T i t l e IV fraud and abuse, and we b e l i e v e t h a t proper 

r e g u l a t i o n of these programs i s u r g e n t l y needed. I n l i g h t of 

t h e i r u n f o r t u n a t e h i s t o r y of waste, fraud, and abuse, and of 

massive v i c t i m i z a t i o n of students, these programs must be 

r e g u l a t e d s t r i c t l y on the basis of t h e i r success i n t r a i n i n g 

students f o r meaningful, non-minimum-wage, jobs. We b e l i e v e the 

Secretary's proposed r e g u l a t i o n s are a l a r g e step i n the r i g h t 

d i r e c t i o n . 

a. (e) (1) ( i i i ) Maximum Length of Short-Term Programs 

We s t r o n g l y support t h i s p r o v i s i o n , which mandates t h a t s h o r t -

term programs not exceed any s t a t e - e s t a b l i s h e d minimum number of 

clock hours r e q u i r e d f o r t r a i n i n g i n the occupation f o r which 

t r a i n i n g i s o f f e r e d by more than 50%. During the n e g o t i a t e d 

rulemaking sessions of l a s t year, a number of n e g o t i a t o r s 

expressed t h e i r view t h a t the 70% completion and 70% placement 

ra t e s w r i t t e n i n t o the s t a t u t e were a l l t h a t the Secretary could 

or should r e q u i r e of these programs. I t i s our view, however, 

t h a t the s t a t u t e c l e a r l y provides the Secretary w i t h the 

a u t h o r i t y t o r e g u l a t e short-term programs through the i m p o s i t i o n 

of a d d i t i o n a l requirements, and are pleased t o see t h a t he has 
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chosen t o do so i n t h i s instance 

Reg Qsmendâ giLL 

Support as w r i t t e n . 

b. C a l c u l a t i o n of Completion Rates 

With respect t o the c a l c u l a t i o n of completion r a t e s , the proposed 

r u l e allows a school t o exclude those students who withdrew from, 

dropped out of, or were expelled from a program and were e n t i t l e d 

t o a 100% refund, but only i f the school a c t u a l l y and t i m e l y p a i d 

the refund owed. This i s an important safeguard and a proper 

i n c e n t i v e f o r the a f f e c t e d schools, many of which have had a 

checkered h i s t o r y of meeting t h e i r refund o b l i g a t i o n s . 

Recommendation; 

Support as w r i t t e n . 

c. Calculation of Placement Rates 
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We support the Secretary's d e c i s i o n t o allow schools t o count as 

placements o n l y those graduates who were continuously employed 

f o r at l e a s t 13 weeks. This very modest and reasonable 

d u r a t i o n a l requirement w i l l prevent schools from gaming the 

system by counting graduates w i t h only one day of employment as 

placements. 

We are concerned about the potential for abuse, however, with the 

exact wording of the Secretary's regulations. By allowing 

schools to count as placements graduate who "are employed" as 

well as those "who have been employed for at least 13 weeks . . 

.," the regulations leave open the p o s s i b i l i t y of school 

manipulation of the Secretary's placement requirement. Schools 

could time t h e i r reporting cycles and class schedules to count 

large numbers of temporarily-employed graduates as bona fide 

placements, despite the fact that most such graduates would not 

be 13-week h i r e s . 

Recommendation; 

In section 668,8 (g) (1) ( i i i ) delete the words "are 

employed." 
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d. Proposed s e c t i o n 668.8 ( g ) ( 1 ) ( i i ) would prevent a school 

from counting as placements graduates who were employed by the 

school e i t h e r before or a f t e r completion of the program. I n 

response t o the Secretary's request f o r comments on t h i s 

p r o v i s i o n , 59 Fed. Reg. 9632, we do not believe t h a t there i s any 

way t o d i s t i n g u i s h between l e g i t i m a t e h i r i n g and h i r i n g merely t o 

boost a school's placement r a t e . Since the 70% placement r a t e i s 

a modest standard and a q u a l i t y school w i l l not have any 

d i f f i c u l t y exceeding i t , i n c l u s i o n of school h i r e s i s 

unnecessary. Only those schools t h a t h i r e a student or two j u s t 

t o make the 70% mark, or those t h a t are h i r i n g l a r g e numbers of 

graduates j u s t t o maintain t h e i r e l i g i b i l i t y f o r another cycle 

would b e n e f i t by the i n c l u s i o n of school h i r e s . Neither of these 

p r a c t i c e s should be encouraged or allowed by the Secretary. 

Recommendation; 

School h i r e s should not be counted as placements. 

e. Proposed section 668.8 (g) (1) ( i i i ) would also allow a school 

to count as placements both those graduates who obtain a job i n 

the occupation for which they were trained and those who obtain a 
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job i n a "related comparable recognized occupation . . .." We 

oppose allowing schools to count graduates i n the amorphous 

category of employed i n a "related comparable recognized 

occupation" as placements because t h i s provision w i l l provide 

shoddy short-term programs with the loophole they need to render 

t h i s entire section meaningless. During the negotiated 

rulemaking sessions, trade-school representatives arg-jed for 

allowing schools to count graduates placed i n "related 

occupations" on the excuse that schools would be penalized i f 

t h e i r graduates were q u a l i f i e d for related occupations of a 

higher level of knowledge or income. Examples were cited of 

graduates who, though only trained as computer data-entry clerk, 

would get jobs as programmers! AASCU and other parties, on the 

other hand, explained that to the extent that the term "related" 

denotes a mutual connection between two occupational t i t l e s , 

i n s e r t i n g t h i s language would more often than not result i n 

graduates allegedly trained as programmers being counted as 

placed even i f they were only hired as data-entry clerks. The 

Secretary's s l i g h t l y revised proposed rule attempts to divide the 

difference by modifying the concept of "related occupation" to 

require "comparability." We believe that i n view of the sordid 

track record of short-term programs, and because of the 
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exceedingly low p r o b a b i l i t y t h a t programs of such short d u r a t i o n 

could r e g u l a r l y (and l e g i t i m a t e l y ) place t h e i r students i n 

occupational categories other than the s p e c i f i c p r o f e s s i o n t h a t 

each program represents i t s e l f as prep a r i n g i t s graduates f o r , 

the Secretary i s c r e a t i n g an enormous loophole f o r abuse by 

r e t a i n i n g t h i s s p e c i f i c language. We can foresee yet another 

excuse f o r lengthy and expensive l i t i g a t i o n on the exact meaning 

of " r e l a t e d comparable recognized occupation" i n every instance 

t h a t the Secretary attempts t o enforce t h i s r u l e . Schools 

o f f e r i n g short-term programs ad v e r t i s e them as quick ways f o r 

students to ob t a i n the s p e c i f i c s k i l l s needed t o q u a l i f y f o r 

p a r t i c u l a r occupations. I t i s , t h e r e f o r e , not too much t o ask 

th a t they manage t o get at l e a s t 49% (70% x 70%) of t h e i r 

students i n t o the s p e c i f i c jobs t h a t the schools, of t h e i r own 

free w i l l , have advertised the t r a i n i n g w i l l q u a l i f y them f o r . 

Rf^gommendation: 

I n s e ction 668.8 (g) (1) ( i i i ) d e l e t e " r e l a t e d comparable 

recognized occupation." 

f . The Secretary s o l i c i t s comments i n the preamble as t o whether 
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a s i n g l e methodology of c a l c u l a t i n g completion rates f o r both 

program e l i g i b i l i t y and Student-Right-to-Know would be 

appro p r i a t e . We s t r o n g l y urge the Secretary t o adopt 

standardized d e f i n i t i o n s and methodologies here and throughout 

h i s r e g u l a t i o n s . We believe much of the confusion and compliance 

burdens at our member i n s t i t u t i o n s could be a l l e v i a t e d by keeping 

r e g u l a t i o n s as consistent as p o s s i b l e . I n the case of the 

p r o v i s i o n i n question here, students would c l e a r l y b e n e f i t from 

the u n i f o r m i t y of school-reported r a t e s . 

SECTION 668.8 ( j ) 

We support the Secretary's proposed r u l e w i t h respect t o programs 

c o n s i s t i n g s o l e l y of i n s t r u c t i o n i n English as a Second Language 

(ESL). We believe the proposed r e g u l a t i o n s w i l l prove e f f e c t i v e 

i n p r e v e n t i n g fraud and abuse against non-English speaking 

v i c t i m s . Because of t h e i r l i m i t e d command of English, students 

at f o r - p r o f i t ESL programs are p a r t i c u l a r l y v ulnerable t o 

fr a u d u l e n t marketing and recruitment t a c t i c s . We are 

p a r t i c u l a r l y concerned t h a t t u r n i n g ESL i n t o yet another 

l u c r a t i v e market f o r unscrupulous schools w i l l replace high 
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q u a l i t y community-sponsored programs that c u r r e n t l y provide low-

cost or free ESL programs. We believe that the Secretary's 

proposal requiring i n s t i t u t i o n s to administer a t e s t to 

substantiate each student's proficiency at the end of ESL-only 

programs, while not as effective as we would wish, w i l l s t i l l 

ensure that wholesale fraud against t h i s group of students w i l l 

not become i n s t i t u t i o n a l i z e d at ESL-only programs. We believe 

that the Secretary's proposal i s a reasonable solu t i o n i n that i t 

imposes a minimal burden on qu a l i t y programs, but ensures that 

unscrupulous schools o f f e r i n g worthless ESL i n s t r u c t i o n w i l l not 

remain e l i g i b l e for long. 

Reeommendation: 

Support as w r i t t e n . 

SECTION 668.8 (k)-(1) 

Proposed section 668.8 (k)-(1) sets forth a clock-hour to credit-

hour conversion ratio that we believe w i l l only exacerbate the 

inequitable conversions that the Department has experienced in 
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the past and t h a t the conversion r u l e was designed t o e l i m i n a t e . 

During the January and February 1993 neg o t i a t e d rulemaking 

sessions, AASCU and a number of other n e g o t i a t o r s i n d i c a t e d t h e i r 

o p p o s i t i o n t o the Secretary's proposed formula. We continue t o 

bel i e v e t h a t a formula r e q u i r i n g 37.5 clock hours f o r a semester 

or t r i m e s t e r c r e d i t hour and 25 clock hours f o r a quarter c r e d i t 

hour i s the proper conversion formula. 

Recommendation; 

a. I n s e c t i o n 668.8(1)(1) and (2) change "30" t o "37.5." 

b. I n s e c t i o n 668.8 (1)(3) change "20" t o "25." 

SECTION 66 8.14: PROGRAM PARTICIPATION AGREEMENT 

The preamble t o the proposed r u l e p o i n t s out t h a t the proposed 

r e g u l a t i o n s are i n many instances c o d i f i c a t i o n s of the 

Secretary's c u r r e n t enforcement p o l i c y and p r a c t i c e . We applaud 

the Secretary f o r f o r m a l l y a r t i c u l a t i n g these p o l i c i e s and 

p r a c t i c e s through r e g u l a t i o n s so t h a t colleges and u n i v e r s i t i e s 

w i l l be p r o p e r l y informed about the standards t o which they are 
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held. The f o l l o w i n g s p e c i f i c issues are of concern t o us w i t h 

respect t o the proposed p r o v i s i o n s . 

a. 668.14 (b) (1) "Additional Conditions" 

Proposed s e c t i o n 658.14 (b)(1) requires i n s t i t u t i o n s t o comply 

not only w i t h the terms of t h e i r program p a r t i c i p a t i o n 

agreements, but also w i t h any special arrangement, agreement, or 

l i m i t a t i o n t h a t they may have entered i n t o w i t h the Secretary. 

We support t h i s p r o v i s i o n , but believe t h a t the proposed r u l e 

should l i m i t the scope of such a d d i t i o n a l c o n d i t i o n s t o any 

sp e c i a l arrangements, agreements, or l i m i t a t i o n s r e l a t e d t o T i t l e 

IV. 

Recommendation; 

The Secretary should make clear t h a t an i n s t i t u t i o n ' s 

p a r t i c i p a t i o n i n T i t l e IV programs i s contingent on i t s 

compliance w i t h "special arrangements, agreements or 

l i m i t a t i o n s between the i n s t i t u t i o n and the Secretary w i t h 

respect t o T i t l e IV programs." 
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b. 668.14 ( b ) ( 2 2 ) : Commissioned Recruiters 

The Secretary has proposed t o p r o h i b i t schools from u t i l i z i n g 

commissioned r e c r u i t e r s , and we are pleased t h a t the Secretary's 

commentary i n d i c a t e s a rigorous i n t e r p r e t a t i o n of t h i s s t a t u t o r y 

p r o h i b i t i o n . Commissioned r e c r u i t e r s have been e x c l u s i v e l y 

u t i l i z e d by f o r - p r o f i t trade schools, and i t was the unscrupulous 

and predatory h i s t o r y of the p r a c t i c e i n t h a t sector which 

induced Congress t o act. We support the Secretary's proposed 

r e g u l a t i o n on t h i s matter, i n c l u d i n g h i s view t h a t i n c e n t i v e 

payments based on r e t e n t i o n are inap p r o p r i a t e . However, t o 

improve the enforcement of t h i s important i n t e g r i t y p r o v i s i o n , 

we urge the Secretary t o exempt token g i f t s from h i s l i s t of 

p r o h i b i t e d inducements. We believe the Department's resources 

should be focused on egregious cases of abuse, and t h a t exempting 

items of small value from t h i s p r o h i b i t i o n would be a p p r o p r i a t e . 

Rf^rnTmnendation; 

Support as w r i t t e n , except t h a t one-time g i f t s of items of 

small value should be exempted. 
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SECTION 66.15: FACTORS OF FINANCIAL RESPONSIBILITY 

Rather than submit a separate set of comments on t h i s important 

issue, we have signed on t o the comments by the Nat i o n a l 

A s s o c i a t i o n of College and U n i v e r s i t y Business O f f i c e r s (NACUBO), 

which we have enclosed w i t h these comments as an appendix. We 

are s p e c i f i c a l l y concerned about the impact of the t h i s proposed 

s e c t i o n on n o n - p r o f i t degree-granting colleges and u n i v e r s i t i e s 

i n general, and on p u b l i c i n s t i t u t i o n s i n p a r t i c u l a r . During the 

nego t i a t e d rulemaking sessions, AASCU c o n s i s t e n t l y held the 

p o s i t i o n t h a t standards of f i n a n c i a l r e s p o n s i b i l i t y should take 

i n t o account not only the v a s t l y d i f f e r e n t c h a r a c t e r i s t i c s of the 

various p a r t i c i p a t i n g i n s t i t u t i o n s , but also t h a t r e g u l a t i o n s 

should focus a d d i t i o n a l oversight on the subset of i n s t i t u t i o n s 

where problems have h i s t o r i c a l l y e x i s t e d . We continue t o b e l i e v e 

t h a t the only way i n which a l l i n s t i t u t i o n s can receive e q u i t a b l e 

treatment i s t o r e g u l a t e each subset of i n s t i t u t i o n s i n the 

manner most appropriate t o i t . We are pleased t h a t the Secretary 

has taken note of our arguments and of the changes embodied i n 

the Technical Amendments of 1993, and has developed r e g u l a t i o n s 

based on the d i f f e r e n t accounting systems used by schools. We 

are, however, disappointed t o see t h a t the proposed r u l e would 
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S t i l l t r e a t degree-granting non-profit colleges and un i v e r s i t i e s 

u n f a i r l y , and are puzzled by the Secretary's decision to impose 

Draconian requirements on i n s t i t u t i o n s that have had a s o l i d and 

and unblemished h i s t o r y of p a r t i c i p a t i o n i n T i t l e IV. 

We s p e c i f i c a l l y request the Secretary to incorporate the c r u c i a l 

changes made by the Technical Amendments b i l l to t h i s section, 

and that he implement the four statutory alternatives to the 

quantitative c r i t e r i a he has proposed. The statutory changes 

made to 498(c)(3)(C), which provide the "precipitous closure" 

test as one of the statutory alternatives, must be deemed as the 

most succinct expression of congressional intent with regard to 

precisely what purpose t h i s section was designed to achieve. We 

believe that i t i s neither i n the Secretary's inte r e s t , nor i n 

the in t e r e s t of the students we serve, for colleges and 

uni v e r s i t i e s that are c l e a r l y i n no imminent danger of 

precipitous closure to be forced to expend scarce resources on 

such highly wasteful and unnecessary requirements as cash 

reserves, performance bonds, or l e t t e r s of cr e d i t . We agree that 

where there i s a danger of precipitouss closure, colleges and 

un i v e r s i t i e s should be asked to provide additional guarantees 

regardless of cost, but the imposition of costs on i n s t i t u t i o n s 
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t h a t pose no such danger i s poor p o l i c y and would only have 

harmful consequences. 

As an as s o c i a t i o n representing p u b l i c i n s t i t u t i o n s , we e s p e c i a l l y 

c a l l a t t e n t i o n t o the unintended consequences the proposed r u l e 

would have on our members. Not a s i n g l e case of p r e c i p i t o u s s 

closure of a p u b l i c i n s t i t u t i o n can be c i t e d . Accordingly, we 

beli e v e s u b j e c t i n g p u b l i c i n s t i t u t i o n s t o p a t e n t l y unnecessary 

new mandates i s u n f a i r , w a s t e f u l , and i n a p p r o p r i a t e . 

SECTION 668.16: STANDARDS OF ADMINISTRATIVE CAPABILITY 

The p r o v i s i o n s contained i n t h i s s e c t i o n of the proposed 

r e g u l a t i o n s are among the most t r o u b l i n g t o us because of the 

s u b s t a n t i a l , but unnecessary, costs they impose on our member 

i n s t i t u t i o n s . We bel i e v e t h a t by p r e s c r i b i n g a uniform set of 

mandates f o r a l l i n s t i t u t i o n s , the proposed r e g u l a t i o n s w i l l do 

l i t t l e t o improve the a d m i n i s t r a t i v e c a p a b i l i t y of the schools 

t h a t are t r u l y d e f i c i e n t . At the same time, colleges and 

u n i v e r s i t i e s , which g e n e r a l l y have i n t e r n a l standards f a r 

exceeding those proposed here, w i l l be r e q u i r e d under these 

p r o v i s i o n s t o comply, at great cost, w i t h a set of redundant and 
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mechanical requirements. 

668.16 (b ) ( 3 ) - ( 4 ) : Communications Between Offices 

Proposed sections 668.16 (b)(3) and (4) r e q u i r e w r i t t e n 

procedures t o be developed t o e s t a b l i s h standards w i t h respect t o 

i n t r a - o f f i c e communications. We b e l i e v e t h a t t h i s i s an 

appropriate standard of a d m i n i s t r a t i v e c a p a b i l i t y , but t h a t i n 

the case of most colleges and u n i v e r s i t i e s , i t imposes 

s u b s t a n t i a l costs without any corresponding b e n e f i t s because 

appropriate o r g a n i z a t i o n a l p r o t o c o l s are already i n place i n the 

vast m a j o r i t y of cases. 

Recommendation; 

We recommend t h a t the proposed r u l e be rev i s e d t o re q u i r e 

w r i t t e n i n t r a - o f f i c e communication procedures only where 

e f f e c t i v e p r o t o c o l s and procedures are found t o be 

s u b s t a n t i a l l y l a c k i n g . 

a. 668.16 (e) (3) ( i i ) (B) : Maximum Timefrcime for Program 

Completion 



AASCU comments on 2/28/94 NPRM 
Page 20 

This proposed p r o v i s i o n imposes an a r b i t r a r y l i m i t on the maximum 

timeframe w i t h i n which students at a l l i n s t i t u t i o n s would be 

req u i r e d t o f i n i s h t h e i r academic program. While we be l i e v e t h a t 

the Secretary has cl e a r a u t h o r i t y t o impose such a l i m i t i n the 

case of clock hour programs and t h a t the standard would be 

reasonable f o r such programs, we s t r o n g l y disagree w i t h the 

Secretary's i m p o s i t i o n of t h i s standard at colleges and 

u n i v e r s i t i e s . Matters such as t h i s should be l e f t t o the 

cognizant a c c r e d i t i n g bodies. 

Recommendation; 

I n s e c t i o n 668.16 ( e ) ( 3 ) ( i i ) ( B ) i n s e r t " t h a t i s measured i n 

clock hours" a f t e r "For an undergraduate Program". 

b. 668.16 (g)(1): Reports to the Inspector General 

I n t h i s proposed section, the Secretary r e q u i r e s i n s t i t u t i o n s t o 

r e p o r t t o the O f f i c e of the Inspector General any i n f o r m a t i o n 

t h a t any employee, t h i r d p a r t y s e r v i c e r or agent has engaged i n 
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i l l e g a l a c t i v i t y i n v o l v i n g T i t l e IV programs. We approve of t h i s 

requirement. 

Recommendation; 

Support as w r i t t e n . 

c. 668.16 ( i ) : Special Support Services 

I n proposed s e c t i o n 668.16 ( i ) , the Secretary r e q u i r e s t h a t 

schools t h a t e n r o l l a s i g n i f i c a n t number of students w i t h s p e c i a l 

needs have a plan f o r p r o v i d i n g these students w i t h i n f o r m a t i o n 

on how t o access these services. The proposed language 

represents a m o d i f i c a t i o n of suggestions made du r i n g n e g o t i a t e d 

rulemaking t h a t i n s t i t u t i o n s t h a t a c t i v e l y r e c r u i t from 

populations w i t h s p e c i a l needs, be r e q u i r e d t o ensure the 

a v a i l a b i l i t y of such seirvices t o these students. As w r i t t e n , the 

proposed s e c t i o n i s an example of r e g u l a t i o n s causing compliance 

burdens f o r a l l p a r t i c i p a t i n g i n s t i t u t i o n s w i t h o u t the s l i g h t e s t 

e f f i c a c y i n achieving the desired end. 

Recommendation: 
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We propose t h a t t h i s p r o v i s i o n be r e v i s e d t o r e q u i r e 

i n s t i t u t i o n s a c t i v e l y r e c r u i t i n g students from populations 

w i t h s p e c i a l service needs t o a c t u a l l y provide such services 

or make arrangements t o ensure the a v a i l a b i l i t y of such 

services. The revised r e g u l a t i o n should make c l e a r t h a t 

s e l e c t i v i t y of admission c r i t e r i a i s i n i t s e l f evidence t h a t 

i n s t i t u t i o n s are not a c t i v e l y r e c r u i t i n g students. 

d. 668.16 (k) Reasoncible Length of Progreuns 

While we are sympathetic t o the t h r u s t of the Secretary's e f f o r t 

under t h i s proposed section, we bel i e v e the r e g u l a t i o n should be 

r e v i s e d t o make c l e a r t h a t t h i s requirement a p p l i e s only t o non-

degree programs. We believe t h a t regardless of t h e i r " v o c a t i o n a l 

component," a l l degree programs also provide students w i t h an 

a d d i t i o n a l range of r e s i d u a l b e n e f i t s t h a t can not be f u l l y 

accounted f o r i n the manner proposed by the Secretary. This 

p r o v i s i o n i s p e r f e c t l y appropriate and indeed necessary f o r non-

degree v o c a t i o n a l programs where problems w i t h worthless and 

unnecessarily lengthy t r a i n i n g have been concentrated. I n the 

preamble, the Secretary s o l i c i t s comments on how schools should 

document the need f o r the t r a i n i n g i n question. We b e l i e v e t h a t 
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schools should be required to look to a number of sources to 

document t h i s . These sources should include state and l o c a l 

employment departments, private industry councils, and more than 

two l o c a l prospective employers of graduates of the program. 

Allowing schools to r e l y on only one source could easily r e s u l t 

i n inappropriate outcomes either because of bad data or because 

of c o l l u s i o n . 

Recommendation: 

Revise the language to make t h i s provision applicable only 

to non-degree programs, and require schools to consult a 

number of sources such as those l i s t e d above. 

e. 668.16 (1) Job Information 

This proposed section would require schools to provide c e r t a i n 

job-market information to students. This would be an appropriate 

requirement f o r non-degree vocational programs only. We also 

believe that the information disclosure requirement should be 

mandated not only to students but even more s i g n i f i c a n t l y to 

prospective students. 
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Reconmendatign; 

I n proposed s e c t i o n 668.16 (1) between the words "students" 

and " i n f o r m a t i o n " i n s e r t the words "and prospective 

students." 

f. 668.16 (m) : Advertising and Recruitment Claims 

We s t r o n g l y support t h i s proposed section's requirement t h a t any 

a d v e r t i s i n g or recr u i t m e n t claims made by schools be accurate. 

Because so many trade schools have engaged i n wholesale 

m i s r e p r e s e n t a t i o n of t h e i r programs, we believe i t i s important 

t o i n c l u d e not on l y w r i t t e n or recorded m a t e r i a l s , but also o r a l 

statements under t h i s p r o v i s i o n i f a p a t t e r n of m i s r e p r e s e n t a t i o n 

w i t h the l a t t e r can be documented. 

SECTION 668.22: INSTITUTIONAL REFUNDS AND REPAYMENTS AND SECTION 

668.23: AUDITS, RECORDS AND EXAMINATIONS 

We have signed onto the comments provided by NACUBO, which we 

have enclosed as an appendix. 



Concerns with the Department of Education's Part H draft 
regulations 

The draft regulations issued by the Department of Education to 
implement the three subparts of Part H of the Higher Education Act suffer 
from several basic flaws: 

1. They go beyond the requirements of the law. 

2. They are excessively duplicative and redundant. As a result, they 
violate the Paperwork Reduction Act and President Clinton's 
Executive Order 12866. 

3. They intrude on the academic affairs of colleges in ways that are 
unnecessary to implement the law. 

4. They create an enormous paperwork burden that has been 
systematically underestimated by the Department of Education. 

5. The Department of Education is considering making more than 100 
additional changes to the regulations that we have not yet seen. 

The higher education community's most important specific concerns in each 
of the three subparts are highlighted below. 

Subpart 1 - State Postsecondary Review Entities 

1. The regulations force states to set minimum baseline standards with 
"acceptable percentages" for graduation rates, withdrawal rates, pass rates 
on licensure exams, etc. In some cases, states lack the data to set these 
standards. The law does not require ~ indeed it forbids ~ the secretary to 
mandate that states set such standards. 

2. Colleges must keep extensive data in the event they are triggered for a 
review. Only triggered schools should be forced to maintain or report data. 

3. The regulations fail to provide schools with due process protections to 
assure that they will be treated fairly by federal and state regulators before 
potentially harmful action is taken against them. 

Subpart 2 - Recognition of Accrediting Agencies 

1. The huge number of regulatory and record-keeping requirements (we have 
identified 135) will impose an enormous paperwork burden on schools and 



accrediting agencies. Every single requirement should be examined 
carefully to make sure it is necessary and will help reduce waste and abuse. 

The definition of vocational education will mean that all two-year and many 
four-year colleges will be subject to more extensive review than would 
otherwise be the case. 

The Federal government sets specific standards that accrediting agencies 
must impose on colleges in a way that is invasive and unnecessary. This 
will federalize accreditation, turn accrediting agencies into a regulatory arm 
of the Department of Education, and intrude on the academic affairs of 
institutions. 

Subpart 3 - Eligibilitv and Certification 

1. The rules impose an enormous regulatory burden. We count 165 record­
keeping or regulatory requirements, some of which are not related to the 
law. For example, the provision of information to students about 
transportation and child care, according to ED, is a measure of the 
"administrative capability" of colleges to administer federal student aid 
programs. 

2. The refund policy is inordinately confusing and complex. As a result, no 
school will do refunds properly because the rules are incomprehensible. 

3. Many of the Subpart 3 requirements clearly conflict with those in Subparts 1 
and 2 and also manage to go beyond the law. For example, in Subpart 1 the 
Department tells the states to set minimum standards for graduation and 
withdrawal rates. In Subpart 3, the secretary sets (or gives himself the 
authority to set) federal standards for the same things. 

4. The eligibility of schools to participate in the student aid programs will be 
threatened if the Department of Education fails to act on institutional 
applications in a timely way. This puts schools at risk because of 
misfeasance by federal bureaucrats. 



Sec. 494 HIGHER EDUCATION ACT OF 1965 

PART H—PROGRAM INTEGRITY TRIAD 
Subpart 1—State Postsecondary Review Program 

SEC. 494. STATE POSTSECONDARY REVIEW PROGRAM. 
(a) PURPOSE,—It is the purpose of this section to authorize the 

Secretary to enter into agreements that— 
(1) designate one State postsecondary review entity in each 

State to be responsible for the conduct or coordination of the 
review under section 494C(d) of institutions of higher edu­
cation, reported to the State by the Secretary pursuant to sec­
tion 494C(a), for the purposes of determining eligibihty under 
this title; and 

(2) provide Federal funds to each State postsecondary re­
view entity for performing the functions required by such 
agreements with the Secretary. 
(b) PROGRAM AUTHORITY.—The Secretary shall, in accordance 

with the provisions of this subpart, enter into agreements with 
each of the States to carry out the purposes of this subpart. I f any 
State declines to enter into an agreement with the Secretary for 
the purposes of this subpart, the provisions of this subpart which 
refer to the State, with respect to such State, shall refer to the Sec­
retary, who may make appropriate arrangements with agencies or 
organizations of demonstrated competence in reviewing institutions 
of higher education. 

(c) FAILURE TO COMPLY WITH AGREEMENT.—If a State fails to 
enter into an agreement under this section or fails to meet the re­
quirements of its agreement with the Secretary under this 
subpart— 

(1) the Secretary— 
(A) may not designate as eligible for participation in 

any progreun imder this title any new institution (includ­
ing new brEuich campuses) or any institution that has 
changed ownership, pursuant to section 481 and subpart 3 
of this part; and 

(B) may grant only provisional certification for all in­
stitutions in the State pursuant to subpart 3 of this part; 
and 
(2) the State shall be ineligible to receive funds under sec­

tion 494B of this subpart, subpart 4 of part A of this title, and 
chapter 2 of subpart 2 of part A of this title 

(20 U.S.C. 1099a) Enacted July 23, 1992, P.L. 102-325, sec. 499, 106 Stat. 634. 

SEC. 494A. STATE POSTSECONDARY REVIEW ENTITY AGREEMENTS. 
(a) STATE ORGANIZATION STRUCTURES.—(1) Each agreement 

under this subpart shall describe a State organizational structure 
responsible for canying out the review under section 494C(d) of in­
stitutions reported to the State by the Secretary pursuant to sec­
tion 494C(a). Each such entity's action in reviewing such institu­
tions shall, for purposes of this subpart, be considered to be the ac­
tion of the State. 

(2) For the purposes of this subpart, the designation of a State 
postsecondary review entity for the purpose of entering into an 
agreement with the Secretary shall be in accordance with the State 



HIGHER EDUCATION ACT OF 1965 Sec. 496 

cation by the appropriate State postsecondary review entity or 
entities for purposes of this title. ) 
(ThmiT oTsTATE POSTSECONDARY REVIEW AGENCY Fl^C- ^ 

TIONS.-The functions of State postsecondary review entity shall 
not include performing financial and comphance audits as may be 
required under sections 428 or 487 of this Act. 

(j) CONSUMER COMPLAINTS.-A State m consultation with the 
institutions of higher education in the State, ^hall establiŝ ^̂  
pubUcize the availability of procedures for receiving and respon̂ ^̂ ^ 
to complaints from students, faculty, and others about mstitut^^^^^ 
of higher education and shall keep records of such complamts in 
order to determine their fi-equency and nature for specific mstitu­
tions of higher education. ' ' U^«^ OKQII 

(k) EOTORCEMENT MECHANISMS.—Nothing in this subpart shall 
restrict the authority of the States to establish mechanisms to en-
forcTthe standards estabUshed under subsection (d) or Jrequire the 
States to estabUsh specific mechanisms recommended by the Sec­
retary. 

(20 U.S.C. 1099a-3) Enacted July 23. 1992, P.L. 102-325, sec. 499, 106 Stat. 637. 

Subpart 2—Accrediting Agency Approval 
SEC 496. APPROVAL OF ACCREDITING AGENCY OR ASSOCIATION. 

'(a) STANDARDS REQUIRED.-NO accreditmg agency or associa­
tion may be determined by the Secretary to be a rehable authority 
as to the quality of education or training off-ered for the purposes f ) 
I f this Act or for other Federal purposes, unless the agency or asso­
dation meets standards established by the Secretary Pursuant to 
this section. The Secretary shaU, after notice and ?PPortujiity for 
a hearing, estabUsh standards for such determmations. Such 
standards shall include an appropriate measure or measures of stu­
dent achievement. Such standards shall require that— 

(1) the accrediting agency or association shall be a btate, 
regional, or national agency or association and shall denj-
onstrate the ability and the experience to operate as an accred­
iting agency or association withm the State, region, or nation­
ally, as appropriate; 

(2) such agency or association— 
(A) (i) for the purpose of participation in programs 

under this Act, has a voluntary membership and has as a 
principal purpose the accrediting of institutions of higher 
education; or . 

(n) for the purpose of participation m other programs 
administered by the Department of Education or other 
Federal agencies, has a voluntary membership and has as 
its principal purpose the accrediting of institutions oi high­
er education or programs; , , , « ^ r 4.v, 

(B) is a State agency approved by the Secretary tor the 
purpose described in subparagraph (A); or , i 

(C) is an agency or association that, for the purpose ot J 
determining eligibility for student assistance under this 
title, conducts accreditation through (i) a voluntary mem­
bership organization of individuals participating m a pro-
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ing the regulatory objective, it shall design 
its regulations in the most cost-effective man­
ner to achieve the regulatory objective. In 
doing so, each agency shall consider incen­
tives for innovation, consistency, predict­
ability, the costs of enforcement and compli­
ance (to the govemment, regulated entities, 
and the public), flexibility, distributive im­
pacts, ana equity. 

(6) Each agency shall assess both the costs 
and the benefits of the intended regulation 
and, recognizing that some costs and benefits 
are difficult to quantify, propose or adopt a 
regulation only upon a reasoned determina­
tion that the benefits of the intended regula­
tion justify its costs. 

(7) Each agency shall base its decisions on 
the best reasonably obtainable scientific, 
technical, economic, and other information 
conceming the need for, and consequences 
of, the intended regulation. 

(8) Each agency shall identify and assess 
altemative forms of regulation and shall, to 
the extent feasible, specify performance ob­
jectives, rather than specifying the behavior 
or manner of compliance that regulated enti­
ties must adopt. 

(9) Wherever feasible, agencies shall seek 
views of appropriate State, local, and tribal 
officials before imposing regulatory require­
ments that might significantly or uniquely af­
fect those govemmental entities. Each agen­
cy shall assess the effects of Federal regula­
tions on State, local, and tribal govemments, 
including specifically the availabihty of re­
sources to carry out those mandates, and seek 
to minimize those burdens that uniquely or 
significantly affect such govemmental enti­
ties, consistent with achieving regulatory ob­
jectives. In addition, as appropriate, agencies 
shall seek to harmonize Federal regulatory 
actions with related State, local, and tribal 
regulatory and other govemmental functions. 

(10) Each agency shall avoid regulations 
that are inconsistent, incompatible, or dupli­
cative with its other regulations or those of 
other Federal agencies. 

(11) Each agency shall tailor its regulations 
to impose the least burden on society, includ­
ing individuals, businesses of differing, sizes, 
and other entities (including small commu­
nities and govemmental entities), consistent 
with obtaining the regulatory objectives, tak­

ing into account, among other things, and t > 
the extent practicable, the costs of cumu 
lative regulations. 

(12) Each agency shall draft its regulation : 
to be simple and easy to understand, wii , 
the goal of minimizing the potential for ui 
certainty and litigation arising from such ui. -
certainty. 

Sec. 2. Organization. An efficient regu 
latory planning and review process is vital t 
ensure that the Federal Government's regu 
latory system best serves the American peo­
ple, (a) The Agencies. Because Federal agen­
cies are the repositories of significant sub­
stantive expertise and experience, they are 
responsible for developing regulations and 
assuring that the regulations are consistent 
with applicable law, the President's priorities, 
and the principles set forth in this Executive 
order. 

(b) The Office of Management and Budget. 
Coordinated review of agency rulemaking is 
necessary to ensure that regulations are con­
sistent with applicable law, the President's 
priorities, and the principles set forth in this 
Executive order, and that decisions made by 
one agency do not conflict with the policies 
or actions taken or planned by another agen­
cy. The Office of Management and Budget 
(OMB) shall carry out that review function. 
Within OMB. the Office of Information and 
Regulatory Affairs (OIRA) is the repository 
of expertise conceming regulatory issues, in­
cluding methodologies and procedures that 
affect more than one agency, this Executive 
order, and the President's regulatory policies? 
To the extent permitted by law, OMB shall 
provide guidance to agencies and assist the 
President, the Vice President, and other reg­
ulatory policy advisors to the President in 
regulatory planning and shall be the entity 
that reviews individual regulations, as pro­
vided by this Executive order. 

(c) The Vice President. The Vice President 
is the principal advisor to the President on, 
and shall coordinate the development and 
presentation of recommendations concem­
ing, regulatory policy, plarming, and review, 
as set forth in this Executive order. In fulfill­
ing their responsibihties under this Executive 
order, the President and the Vice President 
shall be assisted by the regulatory policy advi­
sors widiin the Executive Office of the Presi-



E D U C A T I O N M A N A G E M E N T C D R P O R A T I D N 

ROBERT B. KNUTSON 
Chairman and Chiel Executive Ollicer 

April 6, 1994 

Mr. Philip Lader 
Deputy Chief of Staff 
The White House 
Washington, D.C. 20500 

Dear Phil: 

I know how busy you must be, but I thought you should know that there are serious 
regulatory issues facing the private sector in higher education. 

A letter similar to the one sent to Harris Wofford, enclosed, went to a number of Senators 
and Congressmen, as well as to people at the Department of Education. I've spared you the four 
documents referenced at the outset. 

Hope all goes well. 

Sincerely, 

Enclosure 
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E D U C A T I O N M A N A G E M E N T C O R P O R A T I O N 

ROBERT B. KNUTSON 
Chairman and Chiel Executive Ollicer 

April 6, 1994 

The Honorable Harris Wofford 
United States Senate 
Washington, DC 20510 

Dear Senator Wofford: 

Enclosed are the responses of The Art Institutes to the Department of Education's 
four recently issued NPRMs, as follows: 

- Institutional Eligibility (85/15 Rule) 
- State Postsecondary Review Entities (SPRE) 
- Accrediting Agency Recognition 
- General Provisions (Certification, Administrative and Financial Standards) 

Aspects of these regulations will have a serious and detrimental impact on The Art 
Institutes. This letter outlines our principal concerns. I hope you will be able to 
consider them and our more detailed comments in the responses. 

INSTITUTIONAL ELIGIBILITY (85/15 Rule) 

The "85 /15 " rule, published as part of the Institutional Eligibility Notice of 
Proposed Rulemaking on February 10, 1994, applies only to privately financed 
("for-profit") institutions. It was written to implement an amendment to the 
Higher Education Act which Is essentially contrary to all of the other laws and 
regulations governing Title IV student aid programs. It causes Institutions to lose 
eligibility if the percentage of tuition supposedly financed by Title IV exceeds 
8 5 % . These reoulatlons force orivatelv financed institutions to assume that all 
Title IV aid Is used to meet tuition expenses, even though Title IV financial aid Is 
awarded based on the premise that the familv contribution comes first and that 
all of the student's costs - both direct and indirect livino expenses -- must be 
considered. 
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When considering all of the costs of attending The Art Institutes, about 4 0 % of 
total education costs are financed through Title IV programs. The remaining 
6 0 % comes from the family contribution, the students' wages from part-time 
jobs while attending school, and other resources such as scholarships. The 
85/15 rule ignores costs other than tuition. As a result, even those schools that 
award financial aid properly will be forced to perform complex, labor-intensive 
calculations that will simply prove that the institution was eligible for 
participation in Title IV programs In the first place. We estimate that it would 
cost the eight Art Institutes upwards of $350,000 annually to perform these 
computations. 

At the very least, those institutions which are clearly not In danger of losing Title 
IV eligibility where, for example, the percentage of tuition financed by Title IV 
sources is 7 5 % or less -- should be permitted to perform a shortened version of 
the calculation. Institutions should be allowed to calculate their percentages 
consistent wi th the law, which clearly states that at least 15% of Institutions' 
revenues must derive from non-Title IV sources. This would also result in a 
much lower cost to institutions and, ultimately, to students. 

STATE POSTSECONDARY REVIEW ENTITIES (SPRE) 

The proposed rules published on January 24, 1994, to implement the new State 
Postsecondary Review Entities (SPREs) have been written with the assumption 
that only some postsecondary educational programs are vocational in nature and 
prepare students for gainful employment. We believe that virtually all post-
•senondarv programs at all levels are vocational and prepare students for Gainful 
employment. The federal student loan programs are based on the premise that 
students are expected to complete their education and find employment with 
earnings sufficient to repay their student loans, so what kind of postsecondary 
education would not be vocational? 

We have alwavs believed that all postsecondary Institutions should be required 
to disclose the same kinds of statistics. Including graduation, completion, and 
employment results. Prospective students should be given some idea of their 
chances of completing an education program and obtaining a job thereafter. 

Instead, the SPRE rules propose to make a distinction between baccalaureate 
degree and all other programs. They would require that only non-baccalaureate 
programs disclose job placement statistics, and the relationship between tuition 
and fees and expected starting salaries of graduates. The SPRE NPRM also 
states that SPREs are permitted to establish different standards depending on the 
type of Institution. This is untrue. When Congress was considering the SPRE 
and other Triad-related regulations, it stated that it was not opposed to creating 
different standards according to the type of program - riot type of institution. 
However, the rule writers seemed to have mis-read this, and have missed the 
critical distinction between an Institution and a program. 
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Because of the controversv surrounding the SPRE regulations, we have taken the 
position that, if the standards will not anply to all postsecondary institutions. 
then the standards should only be applied to short-term non-deoree programs. 
There are too many similarities between Associate and Bachelor's degree 
programs to be able to differentiate as to level of degree. 

ACCREDITING AGENCY RECOGNITinN 

In the Accrediting Agency Recognition proposed rules also published on January 
24, the Department has taken a similar approach - standards for completion, 
placement, and the relationship between tuition and fees and a graduate's 
expected starting salary would apply only to "pre-baccalaureate" programs. 
Again, we must re.state our essential belief that all no.stsficondarv in.stitiitinn<; 
should be held accountable for outcomes, not jM.«;t those that offer Assoniatfi dP-
grees or shorter programs. 

The Art Institutes compete heavily with institutions that offer four-year degree 
programs. In some cases, our Associate degree programs, which are intense and 
18 to 27 months in length, attract students who originally intended to enroll in a 
Bachelor's degree program, but who are anxious to get into the job market 
sooner, wi th marketable skills. This is in the taxpayers' and students' best 
interests, since costs are lower and the amount of the student's lost income is 
'^^s- We do not accept the premise that nnn-baccalaurRate degree nrngram^ 
should be held any more accountable than Bachelor's degree programs If thprp 
IS any "cut" that should be made, it should be along the lines of short-term nnn-
degree vs. all dpgree programs. 

GENERAL PROVISIONS (CERTIFICATION ADMINISTRATIVE AND FINANCIAI 
STANDARDS) ' 

If the provisional certification and financial standards regulations contained in the 
General Provisions NPRM published on February 17 are finalized as proposed the 
great majority of institutions in this countrv will be "provisionally certifiPd " W P 
do not believe that was the intent of Cnngre.ss. And it will come 7̂^ Pnnrmn.ic 
cost to the taxpayer. 

In addition, the proposed financial standards for privately financed, proprietary 
institutions such as The Art Institutes has potentially very serious financial 
consequences for those institutions affected. We know that ED was under 
pressure from the Inspector General's office to tighten the financial responsibility 
standards. However, there are many new protections in the law, particularly in 
Part H (Program Integrity) which make tightened financial standards unnecessary 
considering the scope of the regulations that have been issued in the last two 
[^^"^'^s- We are particularly disturbed bv the tr^n.^pprent iu.stifinatinn which ha.s 
been used to explain the radical difference betwRPn standard.^ proposed for tax-
supported ("non-profit") and nronriptary institutinn.s. The preamble to the 
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proposed rules suggests that non-profit institutions have easy access to alumni 
to acquire funds in an emergency. This would only be true of the most elite 
institutions, which would never find themselves in this situation anyway. 

For the first time in the history of the Title IV programs, the Secretary will have 
the authority to ask for specific financial guarantees which have never been 
defined in regulation. However, the proposed rules go too far, and could create 
an enormous bureaucratic nightmare at the Department. This is not a judicious 
use of public funds, which, in the case of the Title IV programs, should be used 
primarily to help students gain access to higher education, not to support a 
federal police force. 

The Art Institutes' parent company, Education Management Corporation, 
established a comprehensive employee stock ownership plan (ESOP) in 1989. 
As a result of establishing the ESOP. a large intangible asset was created on the 
parent company's balance sheet. If the individual Art Institute's balance sheets 
are combined with the parent company's, there is a deficit tangible net wor th . 
According to the proposed regulation, this could force The Art Institutes into 
"provisional certification" and result in a massive capital requirement which could 
not be sustained - an estimated $45 million letter of credit, or a $10 million 
letter of credit plus an estimated $25 million of working capital lost through 
required alternate disbursement (reimbursement) procedures. 

ESOPs are encouraged by government policy. There are approximately 1,800 
staff and faculty associated with the Company, and most are 
stockholders. Approximately 60% of ownership is held by employees; the rest 
by three institutional investors. 

The regulation should provide an exemption for ESOP companies. At a 
minimum, institutions and their parent corporations which have been operating 
successfully for several years with intangibles resulting from ESOP or similar 
transactions should be permitted to continue to count those assets in the 
calculation of the net worth standard. These institutions should be 
grandfathered under the existing standard. 

Thank you for reviewing our concerns. We will be in touch. 

Sincerely, 

Enclosures 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

ROUTE SLIP 

TO B i l l Galston 

FROM Barry White 

Take necessary a c t i o n 
Approval or signature 
Comment 
Prepare r e p l y 
Discuss w i t h me 
For your i n f o r m a t i o n 
See remarks below 

DATE January 12, 1994 

REMARKS 

This i s probably more than you want t o read about the Education 
r e g u l a t i o n s issue we spoke of t h i s morning, but i f you need a 
b e t t e r handle on the issues, t h i s w i l l help. 

As I t o l d you, the upshot of the Smith/Katzen/Sawhill meeting was 
an agreement t o l e t ED put out i t s revised NPRMs w i t h preamble 
language d i s t i n g u i s h i n g s t a t u t o r y from i n t e r p r e t a t i v e language, 
and s p e c i f i c a l l y i n v i t i n g comment on the overlap matters and 
whether there i s a b e t t e r way t o address them. We s h a l l see. 

The NPRMs should be i n the Register i n a couple of days 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D C. 20503 

DhC 2 9 1993 
MEMORANDUM FOR BELLE SAWHILL AND SALLY KATZEN 

THROUGH: Barry WhiteO'SliN 
John MorrallJLin 
Shannah Kosfem< 

FROM: Judy GrevQS Uv 
P a t r i c i a SmithQ^ 
Dan Chenok 

SUBJECT: Decision on Review of Department of Education (ED) 
"Program I n t e g r i t y T r i a d " Regulations f o r Student Aid 

OMB s t a f f and ED have been engaged f o r several months i n 
discussions about proposed r e g u l a t i o n s f o r p r o v i s i o n s of the 
Higher Education Act (HEA) regarding oversight of i n s t i t u t i o n s 
p a r t i c i p a t i n g i n HEA student assistance programs. These 
r e g u l a t i o n s are of c e n t r a l importance t o the management s t r a t e g y 
ED w i l l adopt f o r years t o come f o r i t s l a r g e s t and most t r o u b l e d 
programs, and w i l l have a s i g n i f i c a n t e f f e c t on schools and 
students t h a t p a r t i c i p a t e i n the student a i d system. We have 
reached an impasse on these discussions. 

The Department favors a r e g u l a t o r y s t r a t e g y t h a t , i t argues, 
meets the requirements of the law. We agree w i t h t h i s 
c o n t e n t i o n . However, ED's s t r a t e g y i s only one of several 
a l t e r n a t i v e s , and we bel i e v e t h a t i t would not represent the most 
e f f e c t i v e Federal p o l i c y or management approach. This memorandum 
informs you of discussions t o date and seeks your d e c i s i o n on how 
to proceed. 

We provided a d r a f t of t h i s memorandum t o ED f o r comment. 
ED disagreed sharply w i t h OMB s t a f f ' s phrasing of the issues and 
provided extensive new m a t e r i a l . We have accepted much of ED's 
language, p a r t i c u l a r l y i n the s e c t i o n of the "ED's P o s i t i o n " 
s e c t i o n above the a s t e r i s k s . You may s t i l l receive a separate 
memorandum from the Undersecretary f u r t h e r e x p l a i n i n g ED's views. 

BACKGROUND 

I n response t o concerns regarding i n s t i t u t i o n a l abuse of 
Federal student a i d and of students, as w e l l as a growing concern 
f o r the q u a l i t y of education o f f e r e d by c e r t a i n i n s t i t u t i o n s 
p a r t i c i p a t i n g i n T i t l e IV of the HEA ( i n c l u d i n g p r o p r i e t a r y 
v o c a t i o n a l schools), the HEA Amendments of 1992 t r i e d t o 
strengthen p r o v i s i o n s governing i n s t i t u t i o n a l o v e r s i g h t . Most of 
the problems a r i s e i n the f o r - p r o f i t p r o p r i e t a r y sector, but f o r 
reasons of p o l i t i c a l custom and t r a d i t i o n Congress chose t o apply 
a l l the new p r o v i s i o n s t o each sector of higher education. This 



blanket coverage i s , i n p a r t , what has t r i g g e r e d the strong, but 
s p l i n t e r e d , negative r e a c t i o n s t o the d r a f t r e g u l a t i o n s from the 
higher education community (see below). 

P r i m a r i l y , Congress added or revised a u t h o r i t i e s i n three 
areas, which the s t a t u t e r e f e r s t o as the "Program I n t e g r i t y 
T r i a d . " However, the s t a t u t e i s d u p l i c a t i v e , ambiguous i n key 
areas, and leaves great d i s c r e t i o n t o the Secretary. The T r i a d 
includes three components. 

1) The Amendments e s t a b l i s h a new State Postsecondary Review 
Program (SPRP), under which each State w i l l designate a 
State Postsecondary Review E n t i t y (SPRE) t o conduct reviews 
of i n s t i t u t i o n s r e f e r r e d by the Secretary based on a set of 
s t a t u t o r y c r i t e r i a . Once a school i s " t r i g g e r e d " f o r review 
by meeting one or more of these c r i t e r i a , the SPRE reviews 
t h a t school on the basis of standards t h a t are developed by 
the State i n c o n s u l t a t i o n w i t h i n s t i t u t i o n s i n t h a t State 
and "not disapproved" by the Secretary. 

The standards must be designed t o measure performance 
against twenty f a c t o r s s p e c i f i e d i n the Act, which include 
graduation r a t e s , job placement r a t e s , standards f o r the 
f i n a n c i a l and a d m i n i s t r a t i v e capacity of i n s t i t u t i o n s , 
t u i t i o n refund p o l i c y , appropriateness of a d v e r t i s i n g , and 
student recruitment p o l i c i e s . The State w i l l perform t h i s 
f u n c t i o n only t o the extent i t i s compensated by funds 
appropriated by Congress. Funds were appropriated f o r 1993 
(mainly f o r planning) and 1994 ( i n i t i a l implementation). 

2) I n s t i t u t i o n s must be accredited by an agency "recognized" by 
the Secretary, based on the agency's a c c r e d i t a t i o n 
requirements. The Amendments strengthened these 
requirements, and the standards f o r the Secretary's 
r e c o g n i t i o n of a c c r e d i t i n g agencies. A c c r e d i t a t i o n review 
requirements include a number of SPRP f a c t o r s . 

3) The a d m i n i s t r a t i v e capacity and f i n a n c i a l r e s p o n s i b i l i t y of 
i n s t i t u t i o n s must be c e r t i f i e d by the Secretary under a 
s t r i c t e r set of standards than e x i s t e d p r e v i o u s l y . Some of 
these standards r e l a t e t o a c c r e d i t a t i o n requirements and 
SPRP f a c t o r s . 

CONCERNS OF THE HIGHER EDUCATION COMMUNITY 

D r a f t copies of the NPRMs, made a v a i l a b l e by ED, have 
generated intense concern, controversy, and lobbying by the 
higher education community (both Washington associations and 
Presidents of major p r i v a t e u n i v e r s i t i e s and State systems). 
Much of the community i s opposed t o the new r o l e s of a c c r e d i t o r s 
and the States. They believe these new r o l e s w i l l m a t e r i a l l y 
a l t e r the r e l a t i o n s h i p between higher education, the States, and 



the Federal government, t h r e a t e n i n g i n s t i t u t i o n a l autonomy. They 
are also concerned about the redundancy of f u n c t i o n s among the 
three p a r t i c i p a n t s -- a c c r e d i t o r s . States, and ED. The 
asso c i a t i o n s asked i n the negotiated rulemaking process t h a t 
these issues be r e c o n c i l e d i n r e g u l a t i o n s . 

The associations have pressured ED t o issue these NPRMs 
simultaneously so t h a t they can assess whether ED has created a 
system w i t h the l e a s t amount of -- (1) d u p l i c a t i o n and 
inconsistency of f u n c t i o n s among governance groups, (2) Federal 
and State i n t r u s i o n i n t o i n s t i t u t i o n a l a f f a i r s , and (3) 
i n s t i t u t i o n a l workload. 

ED bel i e v e s t h a t although the community i s h i g h l y c r i t i c a l 
of the d r a f t r e g u l a t i o n s , much of t h e i r concern i s r e a l l y w i t h 
the law i t s e l f . The community fought hard against these 
p r o v i s i o n s i n the 1992 l e g i s l a t i v e process, and l o s t . 

ED'S POSITION 

Responding t o c r i t i c i s m from the community, ED i s t a k i n g a 
m i n i m a l i s t view i n r e v i s i n g r e g u l a t i o n s f o r a c c r e d i t a t i o n and the 
SPREs, f o l l o w i n g the s t a t u t e very c l o s e l y and r e g u l a t i n g only 
where ED bel i e v e s i t i s necessary. ED i s r e v i s i n g the preambles 
of the f i r s t two r e g u l a t i o n s ( a c c r e d i t a t i o n and SPRP) t o more 
c l e a r l y d i s t i n g u i s h : s t a t u t o r y language; r e g u l a t o r y language 
upon which consensus was reached i n negotiated rulemaking; and 
a d d i t i o n a l r e g u l a t o r y language the Secretary believes i s 
necessary. I n areas where the current d r a f t s went "beyond" what 
the n e g o t i a t o r s agreed upon, ED intends t o r e s t o r e the consensus 
p o s i t i o n . ED also plans a more d e t a i l e d preamble discussion of 
the importance of the new funct i o n s and the r e s p e c t i v e r o l e s of 
each p a r t . 

ED argues t h a t i t s r e g u l a t i o n s f o r the SPREs permit states 
t o develop standards which the Secretary would disapprove i f they 
are too low. The r e g u l a t i o n s are based on a law t h a t creates a 
new r e l a t i o n s h i p w i t h States, and authorizes the States t o set 
the standards. I n ED's view, minimum standards are l i k e l y t o 
become the States' standards; furthermore, they would not be 
use f u l because they w i l l be of the "cookie c u t t e r " v a r i e t y , and 
would not r e f l e c t the judgement of States who are closer t o the 
schools than i s the Federal government. ED argues t h a t such 
standards would be enforced by States who see themselves simply 
as ED'S c o n t r a c t agents, r a t h e r than as p a r t owners of the 
system. 

ED hopes t o p u b l i s h the two NPRMs together by January 15. 
Regulations f o r the Federal p a r t of the t r i a d [ a c c r e d i t o r s -
States-ED] would be published as soon as possi b l e t h e r e a f t e r , 
h o p e f u l l y w i t h some overlap i n the comment p e r i o d . ED i n d i c a t e s 
t h a t Federal e l i g i b i l i t y and c e r t i f i c a t i o n r e g u l a t i o n s w i l l be 



less c o n t r o v e r s i a l than r u l e s f o r the other two p a r t s of the 
t r i a d , which were changed s u b s t a n t i a l l y i n the 1992 amendments. 

I n meetings w i t h OMB s t a f f , David Longanecker, ED's 
As s i s t a n t Secretary f o r Postsecondary Education, has admitted 
t h a t ED's s t r a t e g y of developing the three r u l e s separately, 
adopted before h i s a r r i v a l , was a bad de c i s i o n . He f u r t h e r 
agrees t h a t p o t e n t i a l redundancy i n the s t a t u t e was not resolved 
i n the r e g u l a t i o n s as negotiated; n e g o t i a t o r s could not reach 
consensus on many issues. He has i n d i c a t e d t h a t while time does 
not permit addressing t h i s issue at the NPRM stage, ED could 
resolve a c c r e d i t a t i o n and SPRP redundancies i n f i n a l r u l e s . 
Plans f o r r e s o l v i n g redundancies i n the yet unseen r u l e s on 
c e r t i f i c a t i o n are less c l e a r . 

Longanecker administered a i d programs at the State l e v e l i n 
Minnesota and Colorado. He argues t h a t States, being 
governments, are n a t u r a l partners f o r the Federal government, 
share i t s goals, and can be t r u s t e d t o c a r r y out SPRP tasks 
w i t h o u t extensive Federal o v e r s i g h t . Further, he f i n d s i t 
acceptable i f SPRP standards vary from State t o State. 

Both Undersecretary Mike Smith and Longanecker believe t h a t 
the laws are n e a r l y unadministerable as w r i t t e n , and assert t h a t 
i t i s too l a t e t o develop a r e g u l a t o r y and a d m i n i s t r a t i v e 
s t r a t e g y t h a t might m i t i g a t e the problems. Given what they have 
seen of s t a f f products i n the 16 months since enactment, they may 
w e l l b e l i e v e t h a t more time would not y i e l d a b e t t e r product. 
Both also assert t h a t the a c c r e d i t a t i o n scheme i n the law i s 
doomed t o f a i l u r e . The ac c r e d i t o r s get no Federal money f o r 
t h e i r e f f o r t s and many lack c a p a b i l i t y t o perform the f u n c t i o n s 
r e q u i r e d by the s t a t u t e . 

OMB STAFF CONCERNS 

We disagree w i t h ED's p o s i t i o n f o r several reasons: 

o We b e l i e v e ED should l a y out f o r the r e g u l a t e d community and 
the other t r i a d members a cl e a r n o t i o n of i t s s t r a t e g y f o r 
approving a c c r e d i t o r requirements proposals, SPRE standards 
proposals, and implementing i t s own r o l e . ED accepts t h a t 
i t has t o judge what comes i n from i t s p a r t n e r s , but does 
not want t o provide them the o p p o r t u n i t y t o comment on r u l e s 
t h a t i n c l u d e the basis upon which i t w i l l make those 
judgements. 

o ED appears t o conceive of Federal guidance i n such matters 
only as "cookie c u t t e r , " "minimum," and unvarying across 
States. OMB s t a f f l a i d out many suggestions f o r f a r more 
f l e x i b l e approaches, which combine appropriate consistency 



w i t h appropriate a c c r e d i t o r and State f l e x i b i l i t y . Our goal 
has been t o make c l e a r i n the NPRMs how the Secretary w i l l 
evaluate proposals, and where possible what methods he w i l l 
use t o do so. We have not sought t o e s t a b l i s h minimum, 
unvarying t a r g e t s f o r a l l elements. However, we do bel i e v e 
t h a t the same school should not have t o maintain d i f f e r e n t 
records, or be accountable t o d i f f e r e n t i n t e r p r e t a t i o n s of 
the same l e g a l language when reviewed by an a c c r e d i t o r , a 
State or the Federal s t a f f , except as e x p l i c i t l y provided i n 
the r e l e v a n t r u l e s and t o meet l e g i t i m a t e school or State 
v a r i a t i o n . Students (and taxpayers) should be assured of a 
reasonable l e v e l of i n s t i t u t i o n a l i n t e g r i t y regardless of 
where they a t t e n d school. F o r - p r o f i t v o c a t i o n a l school 
operators should not be able t o operate i n the weakest 
States t o avoid proper review. 

ED b e l i e v e s s t r i c t adherence t o s t a t u t e and t o the 
"consensus" of the n e g o t i a t o r s are the highest goals. OMB 
s t a f f b e l i e v e the Secretary has a r e s p o n s i b i l i t y t o fashion 
a p o l i c y and management s t r a t e g y t h a t (a) implements the law 
i n the most e f f e c t i v e manner, e x e r c i s i n g the d i s c r e t i o n the 
law and the r e s p o n s i b i l i t i e s of the Executive Branch make 
a v a i l a b l e t o him; and (b) t o propose a l t e r n a t i v e s t o 
consensus p o s i t i o n s of the n e g o t i a t o r s -- who are v i r t u a l l y 
a l l r e p r e s e n t a t i v e s of the i n s t i t u t i o n s t o be regulated --
when a l t e r n a t i v e s would be i n the best i n t e r e s t s of the 
students and the taxpayers. 

We b e l i e v e t h a t the NPRMs should c l e a r l y i n d i c a t e which 
member of the t r i a d has primary r e s p o n s i b i l i t y f o r 
development of s p e c i f i c standards and how the other members' 
a c t i v i t i e s complement and r e i n f o r c e those standards. ED 
bel i e v e s such an approach i s not c l e a r l y authorized by the 
law. OMB s t a f f contend t h a t the Secretary's s t a t u t o r y 
r e s p o n s i b i l i t y t o approve the requirements of each t r i a d 
member confer upon him the a b i l i t y t o ensure t h a t these 
requirements r e l a t e p r o p e r l y t o one another. 

OMB s t a f f also recommended phased implementation, where 
a p p r o p r i a t e , f o r elements f o r which good data or strong 
theory do not e x i s t ; f o r such elements, ED would i n d i c a t e 
t h a t i t was doing the necessary research and development. 
S p e c i f i c a l l y , where ED already has c l e a r , d e f i n a b l e 
standards ( f o r example, t u i t i o n refund p o l i c i e s ) , ED should 
d e f i n e the standard i t expects from the a c c r e d i t o r s and 
SPREs. I n developing q u a n t i f i a b l e standards where ED has no 
baseline experience from the student a i d programs ( f o r 
example, j o b placement r a t e s ) , the t r i a d members and the 
community, l e d by ED, should discuss and develop standard 
measurement procedures and one set of recordkeeping 
requirements necessary t o have the data t o c a l c u l a t e such 
measures f o r a l l members of the t r i a d , and develop 



g u i d e l i n e s f o r circumstances a l l o w i n g v a r i a t i o n i n the 
standards, such as State economic c o n d i t i o n s . 

We have also pressed, unsuccessfully, f o r ED t o work w i t h 
DOL and VA s t a f f who regulate and set performance measures 
i n comparable programs, p a r t i c u l a r l y f o r v o c a t i o n a l 
education, so the Federal government speaks w i t h one voice 
t o students and schools. 

TIMING ISSUES 

o S t a t u t o r y deadlines. Congress mandated i n the Higher 
Education Technical Amendments of 1993 t h a t only i f these 
r e g u l a t i o n s are published i n f i n a l form by May 1, 1994, can 
they go i n t o e f f e c t f o r the Academic Year 1994/95; i f they 
are not published i n f i n a l form by May 1, 1994, they cannot 
go i n t o e f f e c t u n t i l Academic Year 1995/96. 

o Funds have been appropriated f o r SPRP. Without published 
r u l e s . States may have t o act on t h e i r own i n implementing 
the law du r i n g Academic Year 1994/95. We note t h a t the FY 
1994 SPRP funds w i l l remain a v a i l a b l e f o r use u n t i l 
September 30, 1995, a f t e r Academic Year 1995/96 begins. 

OPTIONS FOR DECISION 

Option 1 (Education p o s i t i o n ) : OMB concludes review of the 
a c c r e d i t a t i o n and SPRP NPRMs as revised by the Department w i t h 
whatever f u r t h e r improvements can be achieved at the s t a f f l e v e l . 

Pro: This o p t i o n allows r e l a t i v e l y t i m e l y p u b l i c a t i o n of 
the NPRM and subsequent p u b l i c comment on these issues. 
Comment w i l l l i k e l y be extensive and d i v i d e d . ED may see 
the need f o r a b e t t e r s t r a t e g y during comment and review. 
Changes could be made before p u b l i c a t i o n of f i n a l r u l e s . 

Con: This o p t i o n does not address redundancy and c o n f l i c t 
among the standards and methodologies. I t may provoke such 
c r i t i c a l comment t h a t subsequent r e v i s i o n may be so 
extensive as t o r e q u i r e r e p u b l i c a t i o n as an NPRM. 

Option 2 ( S t a f f recommendation): OMB requests the Department t o 
(a) develop, and r e v i s e the preamble t o a l l r e l a t e d NPRMs t o 
describe, a Federal s t r a t e g y f o r an i n t e g r a t e d system t h a t avoids 
redundancy and c o n f l i c t i n g standards; and (b) i n each NPRM, 
provide i n r e g u l a t i o n s , or f o r comment i n the preamble, options 
f o r s p e c i f i c approaches t o each standard. 

Pro: This o p t i o n establishes Federal p o l i c y i n support of 
an i n t e g r a t e d system, and gives guidance t o the p u b l i c 
regarding the Federal p o l i c y being pursued. OMB s t a f f have 



already provided extensive suggestions. 

Con: This o p t i o n i s opposed by Departmental o f f i c i a l s as 
"going past the law." 

A p o l i c y - l e v e l meeting w i l l be required. 

Option 3: Request t h a t ED revise the NPRMs t o seek comment on 
whether common Federal standards and methodologies would be an 
appropriate and e f f e c t i v e a l t e r n a t i v e t o ED's approach i n the 
proposed r u l e s of a l l o w i n g maximum a c c r e d i t o r and State 
f l e x i b i l i t y . Comment would also be sought on the s p e c i f i c 
components of e i t h e r s t r a t e g y . 

Pro: This o p t i o n would give a l l commenters the o p p o r t u n i t y 
t o evaluate the two approaches. This o p t i o n would not 
for e c l o s e any avenues f o r the f i n a l r u l e s . 

Con: Comment i s l i k e l y t o be as deeply d i v i d e d as cu r r e n t 
lobbying i s . I f the weight of comment changed ED's view and 
l e d i t t o develop the a l t e r n a t i v e approach, i t could take ED 
so long as t o th r e a t e n i t s a b i l i t y t o issue a f i n a l r u l e i n 
time t o take e f f e c t f o r the 1994-1995 school year. 

cc: Barbara S e l f r i d g e 
James B. MacRae, Jr, 



T H E V \ /H ITE H O U S E 

W A S H I N G T O N 

January 17, 1994 

TO: George Stephanopoulous 
Mark Gearan/Dee Dee Myers 
David Gergen/Jody Greenstone 
John Podesta/Todd Stern 
A l e x i s Herman 
P h i l Lader 

FROM: B i l l Galston 

SUBJ: Post-secondary education a c c r e d i t a t i o n 

I n response t o m u l t i - b i l l i o n d o l l a r abuses of the student loan 
system i n the l a t e 1980s, Congress included new a c c r e d i t a t i o n and 
o v e r s i g h t p r o v i s i o n s i n the Higher Education Amendments of 1992. 
These p r o v i s i o n s were p r i n c i p a l l y d i r e c t e d against f r a u d u l e n t 
trade schools but a f f e c t e d , t o some extent, a c c r e d i t a t i o n 
o r g a n i z a t i o n s and colleges as w e l l . 

Last f a l l , the Department of Education c i r c u l a t e d a d r a f t of 
proposed r e g u l a t i o n s implementing the 1992 act. The response 
from a c c r e d i t i n g i n s t i t u t i o n s and the higher education community 
was v i o l e n t l y negative (see attached NYT a r t i c l e ) . The 
Department then negotiated w i t h them and r e d r a f t e d t o take t h e i r 
concerns i n t o account. The revised r e g u l a t i o n s have been cleared 
by OMB and are l i k e l y t o be released l a t e r t h i s week. 

I n out-of-town speeches before education audiences and i n l e t t e r s 
from c o l l e g e presidents, I received vigorous p r o t e s t s about these 
r e g u l a t i o n s . I requested, received, and reviewed the l a t e s t 
v e r s i o n . I n my judgment, they are narrowly and a p p r o p r i a t e l y 
t a i l o r e d t o c a r r y out the i n t e n t of Congress; they ought t o be 
approved and released without f u r t h e r delay. When t h i s happens, 
the A d m i n i s t r a t i o n may w e l l come under renewed c r i t i c i s m - - f o r 
excessive r e g u l a t o r y zeal, undermining the balance of our 
h i s t o r i c f e d e r a l / s t a t e , p u b l i c / p r i v a t e p a r t n e r s h i p i n educational 
matters, and so f o r t h . 

These c r i t i c i s m s are almost e n t i r e l y without m e r i t . Our response 
should be t h a t we are f a i t h f u l l y c a r r y i n g out the c l e a r i n t e n t of 
Congress i n response t o m u l t i - b i l l i o n r i p o f f s of taxpayer d o l l a r s 
t h a t the p r i o r system of oversight and r e g u l a t i o n proved 
powerless t o prevent. I f subsequent experience shows t h a t we 
need t o r e v i s i t the 1992 amendments, w e ' l l consider t h a t i n 
c o n s u l t a t i o n w i t h the Congress. But we make no apologies f o r 
moving, a f t e r appropriate c o n s u l t a t i o n w i t h a l l a f f e c t e d p a r t i e s , 
t o do what the law t e l l s us t o do. 



1HL PRESIIJ tNT 

WAYNESBURC COLLEGE WAYNISBURC, PtNNSYLVANIA 15:)70 
(412) 627-8191 

"The College's 145th Year" 
December 22, 1993 

Dr. William Galston 
Deputy Assistant f o r Domestic Policy 
Executive Office of the President 
The White House 
Washington, DC 20500 

Dear Dr. Galston: 

Thank you fo r speaking at the Middle States Association meeting. 
I t was a pleasure to have the opportunity to meet you and hear your 
comments. 

As mentioned i n our b r i e f conversation, Waynesburg College has 
pioneered i n the implementation of service-learning among i n s t i t u t i o n s 
of higher education. Within our l i b e r a l arts education and extra­
c u r r i c u l a r a c t i v i t i e s , social r e s p o n s i b i l i t y and service to others have 
been integrated i n t o the l i f e of the College. Soon we w i l l have 
students performing over 1,000 hours of service to communities i n our 
region. I t i s our hope that we might continue to expand our e f f o r t s , 
as well as serve as a model for other colleges and u n i v e r s i t i e s . 

At t h i s time. Dr. Galston, I would also l i k e t o express the 
concerns of Waynesburg College regarding the impending regulations from 
the Department of Education precipitated by the reauthorization of the 
Higher Education Act. The d i v e r s i t y of i n s t i t u t i o n s w i t h i n American 
higher education requires the a b i l i t y to evaluate i n s t i t u t i o n s 
according t o t h e i r stated mission, goals and standards. The Middle 
States Association, along with other regional accrediting bodies, has a 
long h i s t o r y of successfully providing accountability through the means 
of peer review and c o l l e g i a l evaluation. Additional requirements upon 
these agencies w i l l only prove burdensome without addressing the 
exi s t i n g problems w i t h i n higher education. 

I t i s our hope to see ef f e c t i v e involvement of government i n the 
support and enhancement of higher education opportunities available to 
members of our society. We are sure t h i s i s the hope of our current 
administration also. 

Sincerely, 

Timothy' R. Thyreen 

TRT:mmf 
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WILKES 

December 15, 1993 

Dr. William Galston 
Deputy Assistant to the President 

for Domestic Policy 
The White House 
Washington, DC 20500 

Dear Dr. Galston: 

Chris Breiseth urged me to send you his letter (attached) to Secretary Riley. He 
did this after I reported on your speech at the Middle States Association conference 
on December 9, 1993. I found your presentation to be both informative and 
encouraging. Indeed, it was a splendid overview of the Administration's many new 
education initiatives. 

The matter addressed by Chris is the proposed regulations to implement the 
1992 Higher Education Amendments. You may remember that the final question from 
MSA Executive Director Howard Simmons concerned these regulations. 

I won ' t say anything more; Chris's letter is more eloquent than I could hope to 
be. Let me end by saying that I admired the clarity of your presentation. Both Chris 
and I are stalwart supporters of the President and hope you will read his letter in this 
spirit. 

Please tell me if I may be of service. 

Sincerely, 

y j j . Michael Lennon 
(yVice President for Academic Affairs 

esc 

Attachment 

cc: Dr. Christopher N. Breiseth, President 

WILKES UNIVERSITY • WILKES-BARRE • P E N N S Y LVA N IA 1 8 7 6 6 • 717/824-465 
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November .50, 1.9.9.3 

The Hon. Richarrf IV. Rfley 
Secretarv of Education 
V. S. Office of Education 
400 Maryland Avenue, S.W. 
Washington, DC 20202 

Dear Mr. Secretary: 

I write in a sr>irit of deep fmslrat.ion nt the overkill involved in your proposed Procedures 
ond Criteria for Recognition of Accrediting .\gertcies. Vyliile J have been President 
of Wilkes University for ten years and of little Deep Springs College in Califomia for 
three years, I was also a guideline writer for the Office of Economic Opportunity in 
Washington frorn 1967 to 1960. From that latter experience I had the responsibility 
for preparing the guidelines to irnplement the arnendments to the Economic Opportimity 
Act of 1967. Thus I have some direct experience with the proce&s you and your staff 
are handling in interpreting the provisions of ITie Higher Education Act nf liW2. 

From these several perspectives (J also have just finished chairing a ten-year Middle 
States reaccreditation visiting tearn to a four-year college in New York State), J can 
say that I think you have pushed beyond what is recndred bv the Act and have developed 
a full court, federal press on both peer accreditation and on colleges and uriiversities 
in ways that will create a nightmare of overlapping jurisdictions among the "triad" of 
federal govemment, state offices of education and accreditation agencies. Taken 
together with Rill Brock's report coming out on December 6, calling for public 
self-assessment by colleges and universities in terms of 42 institutional self-assessment 
standards, all properly guantified, the impact on fn.stfti/tfbns is o nightmare of 
btireaucro.tic Interference. 

We all are feeling the presssure to develop outcomes as.sesssmeni—no easy task, in terras 
of liberal arts education—out of concem for student leaming and for improving our 
institutions. I know there are frustrations with our education system, as there are with 
almost every other system nn*^ profession in our dramatically changing society. Hut 
there is also genuine reform going on and good new ideas being discovered and circulated 
on how to help students of widely varying levels of preparation and ability best prenare 
themselves for a dramatically changing world of work. But to put the heavy boot of 
the federal bureaucracy on top of our widely—and wonderfully—diverse "system" of 
3400 colleges and. universities, as if the Office of Education were a European Ministry 
of Education presiding over a centralized system of education, is a sad contradiction 
to tfie "re-inventing govemment" .spirit of the Clinton/Gore administration. J have 
such hope from our President—and J am so sic}:ened by this misapplied enthusiasm for 
control of institutions whose he.st guarontee of responding to the com.plex changes facing 
us all is our flexibility to adapt our unique institutions to the myriad challenge.'^, faerie 



T7ie Hon. Richarrf W. Riley 
Page 2 
November 30, 1993 

us and our students. The market is working to challenge us alL The responses you 
hope to encourage by your misapplied broadening of the charge given you by the HEA 
are better stimulated by the market forces, the gathering public concem about education 
at all levels, by the creative sharing on a national level of ideas that are working, and 
by the peer accreditation process, an authentic part of the genius of .American culture. 

I endorse the changes proposed by the National Policy Board on Higher Education 
Institutional Accreditation (a copy enclosed). Redirect your sincere good intentions 
towards being helpful to our 3400 colleges and universities, not constricting them. 

Thank you for your personal consideration of my views. 

Sincerely. 

Christopher N. Breiseth 
President 

Enclosure 
cc: Hon. Richard Durbin, Rep., Ulinois 

Hon. Albert Gore, Vice President of the U.S. 
Hon. Paul Kanjorski, Rep. Pennsylvania 
Hon. David l.onganecker, Asst. Secretary of Education 
Dr. Howard Simmons, Exec. Dir., Middle States Association 
Hon. Paul Simon, Sen., Illinois 
Hon. Arlen .Specter, Sen., Pennsylvania 
Hon. //arris Wofford, Sen., Pennsylvania 

be: Dr. Anne Batory, Fac. Assoc. to Pres. 
Mr. Thomas Hadzor, VP for Dev. 
Dr. J. Michael Lennon, VPAA 
Mr. Paui O'Hop, VPBA/AE 


