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NATIONAL SECURITY COUNCIL 211266
WASHINGTON. D.C. 20506

November-lo, 1993

ACTION

MEMORANDUM FOR ANTHONY LAKE

/]:w-l‘. ’
Qpponsintly St tlde .
o (:S.A" Tqa rpe- We /

THROUGH : DANIEL PONEMAE& ot oot 20

FROM: STEVE AOK Da__

SUBJECT: Principals’ Meeting on North Korea -- November 12,
1993 -- 4:00 p.m.- 5:00 p.m.

Attached at Tab I is a proposed meeting notice for the
Principals’ meeting on North Korea. An agenda for the meeting is
at Tab A.

Concurrence by: Sandra Kristoff

RECOMMENDATION

That you authorize William Itoh to sign the memorandum at Tab I
and approve the Agenda at Tab A.

Approve Disapprove

Attachments
Tab I Memorandum for Signature
Tab A Agenda

DECLASSIFIED E.O. 13526
White House Gu;’delines,
September 11, 20086

BY—S‘-L@U\“ NARA, Datedg%(, 5
200 - 0528 ~¢

SHERBE-

Declassify on: OADR S—EGRH



SECRET™

SECRETF- 21266

NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

MEMORANDUM FOR

MR. LEON FUERTH

Assistant to the Vice
President for National
Security Affairs

Office of the Vice President

MR. MARC GROSSMAN
Executive Secretary
Department of State

COLONEL ROBERT P. MCALEER
Executive Secretary
Department of Defense

MR. JOHN A. LAUDER
Executive Secretary
Central Intelligence Agency

SUBJECT:

AMB. RICK INDERFURTH

Office of the Representative
of the U.S. to the UN

U.S. Department of State

COLONEL T. R. PATRICK
Secretary
Joint Chiefs of Staff

MS. BARBARA STARR

Executive Secretary

Arms Control and Disarmament
Agency

Meeting of the Principals on North Korea [C)

A Principals’ meeting will be held on Friday, November 12, 1993,
from 4:00 p.m. to 5:00 p.m. in the White House Situation Room.
Attendance will be limited to principal plus one. :

State will circulate a paper separately. An agenda is attached

at Tab A. (a0}

Attachment
Tab A Agenda

SEERMF
Declassify on: OADR

William H. Itoh
Executive Secretary

DEC.LASSIFIED E.O. 13524
White House Guideh’nes
Seplember 11, 200¢ ,

By. I/b
NARA, Dam%i l{

F01-555 8 .



— SECRET-

21266

NATIONAL SECURITY COUNCIL PRINCIPALS’ COMMITTEE MEETING

DATE: November 12, 1993
LOCATION: SITUATION ROOM
TIME: 4:00 p.m. - 5:00 p.m.

NEXT STEPS ON NORTH KOREA

Declassify on: OADR ‘S’EGR‘H—_

Adgenda
I. Introduction NSC
II. Intelligence Update CIA
III. Diplomatic Update State
IV. Security Situation Defense
V. Strategy and Options State
A. Moving to a comprehensive approach
B. Bringing pressure to bear on North Korea
C. Congressional/public diplomacy
VI. Discussion . . . . . . . . . o . . . . . All Participants
VII. Conclusion NSC
DECLASSIFIED E.O. 13526
White House Guidelines,
September 11, 2006
By (E’D\ NARA, Datem.zza\lg
2009|0528 - F
SEEREF—



NCLA E

The following paragraph is the text of the U.S.
negative security assurance. It has been publicly
delivered on numerous occasions since its first issuance
in 1978, including in the statement of ACDA Director
Lehman to the Fourth Review Conference of the Treaty on

the Non-Proliferation of Nuclear Weapons on August 21,
1990.

The United States will not use nuclear weapons against
any non-nuclear weapon state party to the NPT or any
comparable internationally binding commitment not to
acquire nuclear explosive devices, except in the case
of an attack on the United States, its territories or
armed forces, or its allies, by such a state allied to
a nuclear weapon state or associated with a_ nuclear '
weapon state in carrying out or sustalnlng the attack

SEEAPGEN 7190 1/15/92

drafted: EAP/K: NSHastings®

cleared: OES/NTS: ABurkart
S/NP: GSamore

J UNCLASSIFIED
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Specificailv. we should begin now > desig

North Korean imports of oil. Although ¢il lﬁ;-e‘\ ap ouly about 10 pexc‘ent ot total I\Qrth
horean energy Consumption, 1 t 1§ crincai 1o ts miitary torces, to its coal mining industry
{which in turn provides about 75 percent of North Korea's energy needs), and other kev
sectors of the economy. Oil imports already are down by about one-third to one-half from
the mid-1980s. As the regime surely must understand, turther significant reductions in oil
imports would cripple, if not strangle, the already faltering North Korean economy. with
unpredictable. but surely serious. political consequences.

If the prospect of an oil cutoff 1s to be truly credible. however, Chmrise cocperation
be indispensable. Beijing accounts for about two-tlnrds of No Bt
imports, most of which are delivered via pipeline  Should 1t <o dec

3 g ey ! - -~ . - - - . -1 i
provide a/l of North Korea's current oif needs. even if & naval blecka
delivering oil from other suppliers

We should urge China to join in an inteinational eftort steadily to reduce North Korea's ol
imports. At a minmmum, we should ask China not to rrplacc= otl imports trom other
suppliers that were cut off by a naval blockade or other actions fut simply. with Beijing's
support. manipulation of oil imports could prove to be an important source of leverage.
Without that cooperation, economic measures virtually are certain to be inetfecnive and to
leave more forceful actions as the only alternatve.

A_PROPITIOUS TIME TO ACT

The Chinese do not need to be convinced that a North Korean nuclear capabity would be
a serious threat to their interests. They do remain to be persuaded, however, that the North
Korean nuclear problem requires urgent action rather than what the Chinese cail “patient
talk; " that we have in mind a strategy that can succeed with their active msolvement but
will fail without it--leaving only worse and starker alternatives; and that their conperation
will redound to their benefit rather than 1o their detriment. As the UN resolution suggests,
this will be an uphill effort: China was one of onlv nine countries wi -u:h abstamed on the
(N resolution. The seriously strained relations between the United States and China is an
added complication.

At the same time, however, US-PRC cooperaticn on this issue could add a strategic
dimension--grounded in a sertous dialogue abmn mutual security interests and concerns--
that would benefit the U.5.-Chinese relattonship more generally. Framing a discussion of
the North Korean iscue, this strategic dialogue--rather than the current agend a of bilateral
issues and irritants--should be the centerpiece of the meeting between President Clinton and
Chinese President Yiang Zemin scheduled for later this month in Seattle. The Seattle
meeting should be preceded by a serious intelligence exchange in which the U.S, side

NOILYAH3S3Hd
AdODOLOHd
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The obiective in Seatutle iz not to ignore nur bilateral differences with China but to find
com greand on an issue of muruyl importance that transcends the bilateral issues. If
this 2wal can be achieved, 1t would hold the promise of reversing North Korea’s march
toward nuclear weapons, of putting a Key bilateral relationship on a new, stronger footing,
and of providing a more constructive tramework tor tackhng bilateral problems.
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MEMORANDUM
TO: . The Acting Director B Q§§(/
FROM: GC - Mary Elizabeth Hoinkes, Actigé\

SUBJECT: Whether a Party’s Right to Withdraw from the Treaty on
Non-Proliferation of Nuclear Weapons is Within its Sole
and Absolute Discretion

ISSUE: Can a case be made that a party’s right to withdraw from
the Treaty on Non-Proliferation of Nuclear Weapons (the "NPT") is
not within its sole and absolute discretion?

INTRODUCTION: Some legal opinion holds that a party’s right to
withdraw from the NPT is absolute or virtually so--that only the
withdrawing party may make the necessary decision required by
Article X, 1. of the NPT and that once such a decision is made,
all that remains is the procedural question of whether the notice
of withdrawal was proper in form and correctly delivered.
Nonetheless, a case can be made that there is at least an
implicit right held by the UN Security Council and/or the parties
to review the stated purposes for the withdrawal, and that any
withdrawal--as with almost every action taken under a treaty--
must meet a basic test of good faith in order to be effective.

APPLICABLE TREATY PROVISION:
ARTICLE X, PARAGRAPH 1.

Each Party shall in exercising its national sovereignty have
the right to withdraw from the Treaty if it decides that
extraordinary events, related to the subject matter of this
Treaty, have jeopardized the supreme interests of its
country. It shall give notice of such withdrawal to all
other Parties to the Treaty and to the United Nations
Security Council three months in advance. Such notice shall
include a statement of the extraordinary events it regards
as having jeopardized its supreme interests.
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ANALYSIS: That the right to withdraw is not within the sole and
absolute discretion of the withdrawing party is suggested by the
very complexity of Article X, 1. Having placed conditions on the
right to withdraw, the Treaty requires their fulfillment before
withdrawal can occur. If ease of withdrawal (and minimal
scrutiny by the other parties) was being sought, Article X, 1.
would read roughly as follows: "if a party decides that
extraordinary events related to the subject matter of the treaty
have jeopardized its supreme interests, it shall, as an exercise
of its national sovereignty, have the right to withdraw by giving
three months prior notice to all other parties." This is in fact
a paraphrase of the withdrawal provision of the Limited Test Ban
Treaty (the "LTBT"), which was concluded some five years before
the NPT.

The drafters of the NPT could have used the LTBT language,
but did not. A fair conclusion would be that their intent was to
require something more than that required by the LTBT. What was
added, of course, is the requirement that the withdrawal notice
specify the extraordinary events the withdrawing party "regards"
as having jeopardized its supreme interests. Unless this was
done for purely informational or cosmetic purposes, it seems fair
to conclude that something more is implied for NPT withdrawal.
Article 31 of the 1969 Vienna Convention on the Law of Treaties
requires that a treaty "be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in light of its object and
purpose' (emphasis added). Thus it seems safe to conclude that
the enhanced notice provision of the NPT was put there for a
reason, and that it ought not be glossed over as mere decoration.

The precise wording of Article X, 1. is critical,
particularly the relationship of the word "decides" to the rest
of the paragraph. The decision that is clearly a subjective one,
within the sole prerogative of the withdrawing party, is not
whether "extraordinary events" have occurred (i.e. whether a
particular fact pattern constitutes "extraordinary events").
Instead, the decision to be made by the withdrawing party is
whether extraordinary events have jeopardized its supreme
interests. In other words, the withdrawing party may indeed have
sole and absolute discretion as to whether its supreme interests
are being jeopardized, but the withdrawing party does not, alone,
make the decision that any given fact pattern constitutes
"extraordinary events related to the subject matter of [the]
Treaty." That this is so under the NPT seems much more likely
because of the additional requirement in NPT that the withdrawing
party identify the extraordinary events before the eyes of the
world. Requiring such publicizing of the purported extraordinary
events almost seems to beg review of some kind by the other
parties--if no review was intended, there would seemingly be
little if any need for the withdrawing party to give any
explanation, except, perhaps, to satisfy the curiosity of future




academics.

Also of considerable significance is that the notice
identifying the purported extraordinary events goes not only to
the other parties but to the UN Security Council as well. If
there were no intended purpose in informing this body, presumably
the requirement would not have been added. 1In this case, a
logical explanation of such purpose results from the relationship
between the parties and the International Atomic Energy Agency
(the "IAEA"), the IAEA, of course, being absolutely integral to
the operation of the NPT. The IAEA has a close relationship with
the United Nations. Assuming an allegation of misconduct by the
IAEA proffered by a treaty party.as "extraordinary events"
justifying withdrawal, who better than the UN Security Council to
bring the IAEA to task, if such is appropriate, and eliminate the
"extraordinary events?"

Thus, there would seem to be a dual purpose behind the
enhanced withdrawal provisions for the NPT: first, to enable
review of whether particular facts do indeed constitute
"extraordinary events related to the subject matter of [the]
treaty," and second, to enable the UN Security Council, if indeed
there are such events, to attempt to eliminate them and thereby
remove any need for an aggrieved party to withdraw from the
treaty. Viewed in this context, the additional NPT withdrawal
language seems highly mean1ngfu1

Another aspect of "extraordinary events" is based on the
doctrine of pacta sunt servanda, set forth in Article 26 of the
1969 Vienna Convention on the Law of Treaties: "Every treaty in
force is binding upon the parties to it and must be performed by
them in good faith." This would seem to suggest that even if the
withdrawing party were the sole determiner of whether a
particular fact pattern constitutes "extraordinary events," such
a determination, to have validity, must be made in good faith.

For example, what if a party attempted to withdraw from the
NPT by citing the occurrence of a lunar eclipse, or a loss by its
national soccer team, or even something entirely non-factual, as
being "extraordinary events, related to the subject matter of the
Treaty [that] have jeopardized [its] supreme interests"? To be
sure, there is much subjectivity involved in all of the Article
X, 1. process, but surely there must be some things--some
distortions, trivialities, or outright frauds--that would not
constitute "extraordinary events" determined on the basis of ‘good
faith. Acknowledgment of this leads compellingly to the
conclusion that the other NPT parties have at least an implied
right to review whether a cited fact pattern meets a minimal good
faith test for designation as "extraordinary events." Such a
review would presumably be absolutely minimal; the good faith
test ought to be easy to meet; but there can and indeed must be
at least some right on the part of the other parties to review if
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not the question of whether "extraordinary events" jeopardize a
state’s supreme interests, then surely the question of whether a
particular fact pattern is in fact "extraordinary events related
to the subject matter of [the] Treaty." -

North Korea’s withdrawal notice to the UN Security. Council,
in pertinent part, reads as follows:

The United States together with south Korea has resumed
the "Team Spirit" joint military exercises, a nuclear
war rehearsal, threatening the DPRK, and instigated
some officials of the IAEA Secretariat and certain
member States to adopt an unjust "resolution" at the
meeting of the IAEA Board of Governors on February 26,
1993 demanding us to open our military sites that have
no relevance at all to the nuclear activities, in
violation of the IAEA Statute, the Safeguards Agreement
and the agreement the IAEA had reached with the DPRK.
(verbatim rendering of North Korean original)

Passing over the question of whether any of the foregoing
jeopardizes the supreme interests of North Korea, are any of the
foregoing "extraordinary events related to the subject matter of
[the] Treaty?" Assuming, arguendo, that good faith is the only
test by which the other parties could attempt to review the North
Korea decision, even then there would seem to be serious
deficiencies. As for the "Team Spirit" joint military exercises,
is there any evidence whatsoever that they are "a nuclear war
rehearsal threatening [North Korea]" or that they are related to
the subject matter--nuclear non-proliferation--of the NPT? If
not, good faith would seem to be lacking.

Similarly, an IAEA inspection request to North Korea is part
of the very substance of the NPT, part of the bargain and
covenant made by that state when it joined the regime. North
Korea can hardly cite performance under the treaty as being in
any way "extraordinary;" good faith is lacking. Absent good
faith, there would seem to be serious doubt that the ("factual")
events cited by North Korea are "extraordinary events" for
purposes of Article XI, 1. If they are not such events, then
North Korea’s attempt to withdraw is invalid. :

CONCLUSION: A case can be made that a party’s right to withdraw
from the NPT is not within its sole and absolute discretion. 1If
such right were meant to be absolute, or virtually so, the NPT
could have used the language of the LTBT. Instead, by requiring
there to be a recital by the withdrawing party of "extraordinary
events related to the subject matter of [the] Treaty," the NPT
impliedly grants the other parties some right of review. Even if
the decision as to whether "extraordinary events" jeopardize a
party’s supreme interests is within the sole discretion of that
state, the language of Art. X, 1. is far less clear that the
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withdrawing party has the sole and absolute say as to whether any
given factual pattern is in fact "extraordinary events." The
close relationship between the UN Security Council, a designated
recipient of the withdrawal notice, and the IAEA further suggests
intent by the drafters that there be at least some review by the
other parties of part or all of the withdrawal decision. The
good faith standard, generally regarded as a basic part of

customary international law and practice, would not be an
unreasonable basis for such review.
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SUMMARY OF LEGAL ISSUES CONCERNING
THE DPRK'S WITHDRAWAI, FROM THE NPT

On March 12, 1993 North Korea gave notice to the Security
Council of its intent to withdraw from the NPT. The
Treaty, however, makes this notice effective three months
after both the Security Council and all the parties to the
Treaty receive notice. Because it is not clear when (and
perhaps that) all the parties have been separately
notified, it is possible that the withdrawal notice will
not become effective on June 12.

ACDA/GC believes an argument can be made that the DPRK has
"acted in bad faith, and that withdrawal must meet a basic
test of good faith in order to be legally effective."

L strongly counsel against making such an argument:

- The U.S. has taken the view that a withdrawal clause
of this kind is essentially self-judging and, even
assuming there is a measure of second-guessing, the
North Korean rationale is likely to be seen by most
NPT parties as sufficient.

A departure from the self-judging approach would also have
significant implications for U.S. interests:

- virtually identical withdrawal clauses appear in our
other arms control agreements, including START and the
ABM Treaty (which reciprocally determine our own right
to withdraw);

—— many agreements, including for example GATT, also have
reservations or exceptions for "national security"”
which we consider to be self-judging and have on
occasion invoked; and

- the Senate might well question the consistency of such
a position with Secretary Rogers' representations to
the SFRC in hearings for the Senate's advice and
consent to NPT ratification that withdrawal is "a
unilateral decision" that is "not subject to
contest."

L notes, however, the parties may still question or
disagree with the justifications the DPRK has offered, and
these arguments could form the political basis for
sanctions at the Security Council.
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NPT withdrawal will terminate the DPRK-IAEA fullscope
safeguards agreement.

- However, an argument might be advanced by the IAEA
(although the IAEA may well resist doing so) that the
DPRK remains required to comply with the special
inspection request made by the IAEA while the
agreement was in force.

- The IAEA itself could also take further sanctions
against the DPRK, such as suspending its membership or
denying technical assistance, regardless of whether
the NPT withdrawal is effective or the DPRK is still
required to comply with the special inspection request.

- The 1977 safequards agreement for a Russian-supplied
reactor and uranium will continue in force, although
this agreement provides no special inspection rights.

UN Security Council mandatory sanctions are legally
available based on a finding of a threat to international
peace and security, and this finding could lawfully be made
regardless of whether the DPRK's NPT withdrawal is
effective or the DPRK is in breach of a legal obligation.

Options for additional unilateral U.S. sanctions, given the
extensive current sanctions regime, are limited.

Also, a claim that the DPRK has breached the Armistice
Agreement's ban on the introduction of new weapons would be
difficult to maintain, since both sides have essentially
treated this provision as inoperative and there would be a
question whether indigenous development of a weapon would
constitute "introduction into Korea" under the Armistice
Agreement.
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LEGAL ISSUES CONCERNING
THE DPRK'S WITHDRAWAL FROM THE NP

Withdrawal
o] Article X of the NPT provides for withdrawal as follows:

Each Party shall in exercising its national
sovereignty have the right to withdraw from the Treaty
if it decides that extraordinary events, related to
the subject matter of this Treaty, have jeopardized
the supreme interests of its country. It shall give
notice of such withdrawal to all other Parties to the
Treaty and to the United Nations Security Council
three months in advance. Such notice shall include a
statement of the extraordinary events it regards as
having jeopardized its supreme interests.

o Because this provision requires North Korea to notify both
the Security Council and all the parties to the NPT, there
is some uncertainty concerning when withdrawal is
effective.

- The DPRK notified the Security Council on March 12 of
its intention to withdraw (citing, inter alia, "Team
Spirit" and unwarranted IAEA requests for special
inspections at the behest of "third parties" as the
extraordinary events triggering its right to withdraw).

- We have been unable to determine whether all parties
have received the required notice, which the NPT's
negotiating history indicates must be in writing.

- Accordingly, it is possible that, contrary to
widespread opinion, the three months-notice period
will not end on June 12.

—_ The NPT does not appear to provide a mechanism for
resolving this uncertainty.

o ACDA/GC believes that an argument can be made that the DPRK
has "acted in bad faith, and that withdrawal must meet a
basic test of good faith in order to be legally effective."

o} L believes it is doubtful a persuasive legal argument can
be made substantively challenging the DPRK's exercise of
its right of withdrawal.

- By its terms, Article X allows a state to withdraw if
"jt decides," and the U.S. has taken the view that a
withdrawal clause of this kind is essentially
self-judging (although, in theory, one might contest
the most transparent failure to cite even arguably
"extraordinary events," such as references to
fictional events or plainly irrelevant matters).
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o] A departure from that approach in this case would have
significant implications for U.S. interests:

- virtually identical withdrawal clauses appear in our
other arms control agreements, including START and the
ABM Treaty (which reciprocally determine our own right
to withdraw);

- many agreements, including for example GATT, also have
reservations or exceptions for "national security"
which we consider to be self-judging and have on
occasion invoked;

—_ Russia and China would almost certainly challenge any
assertion that a withdrawal decision could be legally
questioned (although the U.K. may not); and

- the Senate might well question the consistency of such
a position with Secretary Rogers' representations to
the SFRC in hearings for the Senate's advice and
consent to NPT ratification that withdrawal is "a
unilateral decision" that is "not subject to
contest.” (See attachment, excerpting the relevant
testimony.)

o Even if we advanced the view that NPT parties could, in
some extreme cases, reject a party's assertion that an
event is "extraordinary" or "related the subject matter™ of
the NPT, it would appear unpersuasive to make this claim in
this case.

- In particular, the IAEA's request for special
inspections (and perhaps also Team Spirit) are likely
to be seen by most NPT parties both as extraordinary
and related to the subject matter of the NPT.

o] Nonetheless, as a political matter, the parties can
question or disagree with the justifications the DPRK has
offered.

Continui IAEA Saf is Right

o Once the DPRK's ‘withdrawal becomes effective, it is no
longer bound by the NPT not to manufacture a nuclear
explosive device, and its NPT fullscope safeguards
agreement verifying this undertaking terminates.

- Termination of the agreement would eliminate the
IAEA's right to make new requests for special
inspections at undeclared DPRK nuclear facilities.
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o It is possible to argue, however, that North Korea is still
obligated to fulfill the specific request made while the
fullscope safeguards agreement remained in force for a
special inspection.

- However, it is unlikely the IAEA Secretariat would
take the position that it retains a continuing right
to secure the DPRK's compliance, and questionable
whether support for this proposition could be secured
at the IAEA Board of Governors.

- Advancing such an argument could have reciprocal
implications for U.S. duties after withdrawal from
arms control treaties having inspection regimes.

o On the other hand, once the NPT safeguards agreement
terminates, the IAEA would assert that its earlier
facility-specific safeguards agreement with the DPRK
continues. (One was concluded in 1977 for a
Russian-supplied reactor and related nuclear material.)

- The IAEA's normal practice is, with the agreement of a
new NPT party, to suspend the operation of any
existing safeguards agreements while the NPT
safequards agreement is in force.

- The 1977 agreement expressly bars use of the Russian
reactor or material for military or nuclear explosive
purposes.

- However, the inspection rights under this agreement
would not extend to undeclared nuclear facilities that
were the subject of IAEA request for special
inspection.

IAEA Sanctions

(o] Pursuant to paragraph 18 of the DPRK-IAEA NPT safequards
agreement, on February 25, 1993, the IAEA Board of
Governors determined that it was "essential and urgent®
that the DPRK allow access to two sites requested by the
IAEA pursuant to its special inspection authority under
that safeguards agreement.

o) In the face of the DPRK's refusal to permit the special
inspection, on April 1, 1993, the Board adopted a
resolution reporting the DPRK's noncompliance to the
Security Council and General Assembly of the U.N., as
required by Article XII.C. of the IAEA Statute. (The
resolution includes, pursuant to paragraph 19 of the
agreement, a finding that the IAEA is unable to verify
non-diversion of nuclear material.)
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- The Board may also have had a sufficient basis to
determine that past DPRK reprocessing campaigns
outside of safeguards may have violated the DPRK's
pre-NPT safegqguards agreement, but no explicit finding
on this point was made.

- The DPRK's failure to apply safeguards on all its
nuclear facilities also violates article III(4) of the
NPT, and the IAEA (and/or the Security Council) could
make such a finding as well.

The Board could take additional measures under Article XII
of the Statute, including: the curtailment or suspension
of IAEA assistance to the DPRK; a call for the return of
materials or equipment made available to the DPRK (if any);
or the suspension of the DPRK's exercise of the privileges
and rights of membership in the IAEA (the DPRK has not
withdrawn from membership).

- Even after the DPRK's withdrawal becomes effective,
the Board could take these steps with respect to North
Korean actions while still an NPT party.

Although the fullscope safeguards agreement's arbitration
clause is expressly inapplicable to disputes concerning
paragraph 19 (including IAEA reports to the Security
Council and IAEA sanctions), Article XVII of the Statute
provides for reference to the ICJ of disputes concerning
interpretation or application of the Statute. (The U.S. is
a party to the Statute without reservation.)

N curity Council ion

(o]

Although the NPT does not suggest an effective remedy for
these violations, there does not appear to be any barrier
to the parties seeking any relief available under

international law, including action by the Security Council.

- The UN Charter sets out the options for Council
action, which generally range from recommendations to
binding decisions relating to economic or diplomatic
sanctions through the use of military force. 1In
addition, the Charter provides for suspension or even
expulsion of member states from the UN.

- The Security Council could impose mandatory sanctions
on the DPRK under Chapter VII (Article 41) of the UN
Charter if it determined that there was a threat to
international peace and security. Such a
determination might be based upon a cumulative
evaluation of DPRK actions indicating that the DPRK is
engaging in activities that threaten the peace.

z
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- The Council could consider a range of sanctions. A
possible strategy could link sanctions to the issues
faced by connecting them to North Korea's nuclear
program, or it could impose more comprehensive
embargoes, or reduce or cut-off air and sea transport
and diplomatic relations. (A decision requiring North
Korea to comply with the IAEA special inspection
request would also be possible.)

- As an alternative to binding sanctions, the Council
could also consider imposing voluntary or non-binding
sanctions.

- The Security Council's power to determination under
Chapter VII that North Korea's action constitutes a
threat to international peace and security is not
limited by whether the DPRK's notice of withdrawal has
become effective, nor whether the DPRK is in
continuing breach of any legal obligation.

- The Security Council‘'s practice in this area is
discussed further in the attached memorandum.

o

Comprehensive sanctions already exist on virtually all U.S.
trade and investment with North Korea, and there are very
few areas in which these sanctions can be tightened. There
is a general embargo on trade, financial and property
transactions.

- Some licenses are currently granted on a case-by-case
basis for humanitarian goods, and some very minor
exceptions from the embargo also exist for items such
as baggage of persons travelling to North Korea.

There are also in effect missile proliferation sanctions,
shipping restrictions and sanctions flowing from North
Korea's designation as a "terrorist country."

Comprehensive restrictions are also in place if bilateral
or multilateral assistance for North Korea were
contemplated.

Armistice

The U.S. should not seek to assert that North Korean
actions are evidence of an attempt to violate the 1953
Korean Armistice Agreement.
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o Paragraph 13.d of the Armistice calls on both armies not to
introduce into Korea "reinforcing combat aircraft, armored
vehicles, weapons, and ammunition," unless they are
replacing worn out or destroyed equipment "on the basis of
piece-by-piece of the same effectiveness and the same
type," but this provision has become inoperative through
practice by both armies.

- The Neutral Nations Supervisory Commission, which is
charged under paragraph 13.d with monitoring the
movement of such materiel, is also no longer permitted
effectively to carry out this task.

-— Moreover, there may be a question whether development
of a domestic weapon would be considered "introduction
into Korea" under paragraph 13.4d.

Attachments

1. Excepts from NPT ratification SFRC hearings
2. UN Security Council Options Paper
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EXCERPTS FROM SFRC NPT HEARING

In Senate hearings on the NPT, the withdrawal provision was
discussed as follows:

Senator JAVITS: Now, the technical provision which is
article X, I am very interested in because I think that is
the real safeguard in this treaty in terms of the national
security of the United States - the right to pull out on
rather short notice. That says each party shall,
exercising its national sovereignty, have the right to
withdraw from the treaty if it decides that extraordinary
events related to the subject matter of this treaty have
jeopardized the supreme interests of its country. That is
a completely unilateral decision, is it not?

Secretary ROGERS: That is right.

Senator JAVITS: And not subject to contest?

Secretary ROGERS: That is right.

Hearings on the Treaty on the Nonproliferation of Nuclear
Weapons (Part 2), Committee on Foreign Relations, U.S. Senate,
at 367 (Feb. 18 and 20, 1969). After further discussion,
Secretary Rogers insisted that a decision to withdraw would not
be taken lightly and that the terms of the withdrawal provision
would have to be met:

Senator JAVITS: And we would endeavor to hold the
Soviet Union to the same standard?

Secretary ROGERS: Well, we would —-

Senator JAVITS: And it should really be honestly
something that they could claim, with at least some color
of plausibility, represented a jeopardy to the supreme
interests of their country?

Secretary ROGERS: Yes. . . .

Thus, the U.S. view has been that a state's reasons for
withdrawal from the NPT can be questioned, if at all, on only
the most limited grounds.
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UN SECURITY COUNCIL OPTIONS FOR ADDRESSING NORTH KOREA

SUMMARY

The Security Council has authority to act in response to
North Korea's actions if it determines that such actions create
a threat to or breach of international peace and security. The
UN Charter sets out the options for Council action, which
generally range from recommendations to binding decisions
relating to economic or diplomatic sanctions through the use of
military force. 1In addition, the Charter provides for
suspension or even expulsion of member states from the UN.

BA ND

On March 12, 1993, North Korea provided a statement to the
Security Council of its intent to withdraw from the Treaty on
the Non-Proliferation of Nuclear Weapons (NPT). Article X of
the NPT provides that notice of such withdrawal be made to all
other Parties to the Treaty and to the Security Council three
months in advance. North Korea provided notice of its
withdrawal to the United States on April 1, 1993 and we
understand that notice also has been given to the U.K. and
France. We do not know to what extent North Korea has provided
notification to other states party to the NPT.

Article III(1l) of the NPT requires non-nuclear weapon
states to undertake safeguards in agreement with the IAEA. The
NPT safequards agreement (paragraph 25) between the DPRK and
the IAEA provides that it remains in force as long as the DPRK
is party to the NPT. Paragraph 19 of the IAEA-DPRK safeguards
agreement states that, if the IAEA Board of Governors finds
that the Agency is not able to verify that there has been no
diversion of nuclear material required to be safeguarded under
this Agreement to nuclear weapons or other nuclear explosive
devices, the Board may make a report as provided for in article
XII.C. of the IAEA Statute. Article XII.C., in turn, provides
that the Board of Governors report any noncompliance with a
safeguards agreement to the UN Security Council and General
Assembly.

On February 25, 1993, the IAEA Board of Governors
determined that the DPRK allow access to two sites requested by
the IAEA pursuant to its special inspection authority. The
DPRK refused to give IAEA inspectors access to these sites.
Accordingly, on April 1, 1993, the Board adopted a resolution
reporting the DPRK's noncompliance to the UN Security Council
and General Assembly, as required by Article XII.C. of the IAEA
Statute.

(R}
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The Security Council adopted a Presidential Statement on
April 8, 1993 indicating its concern at the situation and
welcoming efforts aimed at resolving the situation, in
particular, continued consultations between the IAEA and the
DPRK. Following is a discussion of the range of possible
Security Council options in response to the recent actions of
the DPRK and the IAEA.

ANALYSIS

While the Security Council could take action before North
Korea's withdrawal from the NPT becomes effective, it need not
do so. Assuming that the Council is proceeding as authorized
under the UN Charter, we do not consider the DPRK's
notification of withdrawal from the NPT to be a violation of
the Treaty or per se a threat to international peace and
security. Rather, we would look to its non-compliance with its
obligations under the safeguards agreement with the IAEA (which
noncompliance remains a fact even after withdrawal from the
treaty), in combination with several other factors present in
the overall situation, to provide the basis for Security
Council action.

I. men f m

First and foremost, the Security Council, where possible,
seeks solutions to disputes by peaceful means, for example,
through negotiations or mediation. The Security Council may
investigate the situation and make recommendations.
Recommendations could address any matter.

II. Sanctions.

If the Council determines that a threat to or breach of the
peace exists, it may under Chapter VII recommend or require
member states to impose sanctions. Recommendations are not
binding on states. Article 39 of the UN Charter provides that:

The Security Council shall determine the existence of any
threat to the peace, breach of the peace, or act of
aggression and shall make recommendations, or decide what
measures shall be taken in accordance with Articles 41 and
42, to maintain or restore international peace and security.

Article 41 of the UN Charter provides that:

The Security Council may decide what measures not involving
the use of armed force are to be employed to give effect to
its decisions and it may call upon Members of the United
Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail,
sea, air postal, telegraphic, radio, and other means of
communication, and the severance of diplomatic relations.

ALY



-3 -

1. Mandatory Sanctions

The Security Council could impose mandatory sanctions on
the DPRK under Chapter VII (Article 41) of the UN Charter if it
determined that there was a threat to international peace and
security. Such a determination might be based upon a
cumulative evaluation of DPRK actions that indicate that the
DPRK is engaging in activities that threaten the peace,
including: violations of the NPT; noncompliance with its NPT
safeguards agreement with the IAEA; continuation of a suspected
clandestine nuclear weapons program, particularly in view of
the NPT and safequards violations; and the overall situation in
the region, taking into account the history of hostilities
between the North and the South and the current legal state of
war between the two.

The Security Council has imposed mandatory sanctions in
connection with the situations in Rhodesia, South Africa,
Liberia, Mozambique, Iraq, Libya, Somalia, and the former
Republic of Yugoslavia. While the finding of a threat to
international peace and security has varied in connection with
the circumstances of each of these situations, in both the
South Africa and Iraq situations the Council has addressed
nuclear weapons concerns, although in each instance within a
much broader context.

In 1977, the Security Council, acting under Chapter VII,
specifically determined that South Africa's actions, including
its military build-up and persistent acts of aggression against
neighboring states constituted a threat to international peace
and security. It imposed an embargo on arms and related
materiel and in the process, specifically prohibited states
from any cooperation with South Africa in the manufacture and
development of nuclear weapons after noting its grave concern
that South Africa was at the threshold of producing nuclear
weapons (Resolution 418, November 4, 1977).

In 1991, the Security Council, again acting under Chapter
VII, condemned Iraq's non-compliance with its obligations under
Resolution 687 (the cease-fire resolution) relating to the
destruction of Iraq's weapons of mass destruction. The Council
also condemned Iraq's non-compliance with its safeguards
agreement with the IAEA as a violation of its obligations under
the NPT. It demanded that Iraq, among other requirements,
provide full disclosure of its weapons programs, allow for
inspections by the IAEA and the Special Commission, and halt
all nuclear activities, including those relating to the
peaceful uses of nuclear energy, until the Council determined
that it was in full compliance with that resolution, the
cease-fire resolution and its safeguards agreement with the
IAEA (Resolution 707, August 15, 1991).
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Were the Security Council to determine that North Korea's
actions constitute a threat to international peace and
security, it could consider a range of sanctions. A possible
strategy could 1link sanctions to the issues faced by connecting
them to North Korea's nuclear program. For example, sanctions
could be formulated to prohibit the supply of any materials or
assistance having potential application to nuclear weapons as
was done in regard to South Africa or it could bar all
cooperation on nuclear matters as was done in regard to Iragq.
The Council could also impose a more comprehensive embargo, for
example, against the import or export of arms or related
materials, or target key imports or exports; or bar all imports
or exports (with the possible exception of food, medicine and
humanitarian goods).

The Council could also take measures cutting off or
limiting air and sea transport, as well as reducing or cutting
off diplomatic relations. For example, in the Libya situation,
the Council, in addition to imposing an arms embargo, barred
air travel to and from Libya, banned the export of all aircraft
and aircraft components to Libya, barred all services, new
insurance contracts, and payment of claims on existing
contracts for Libyan aircraft, and limited diplomatic relations
in response to Libya's refusal to comply with Council demands
with respect to the bringing to justice those responsible for
the 1988 and 1989 bombings of U.S. and French airliners.

2. Voluntary Sanctions

As an alternative to mandatory sanctions, the Security
Council could also consider voluntary or non-binding
sanctions. Again, the Council could consider a range of
complete or partial sanctions as noted above. As would be
expected in the case of imposing voluntary sanctions, they
would be effective only if key states were prepared to carry
them out.

ITI. Use of Force.

If the Council deems appropriate, it may authorize the use
the force necessary to restore international peace and security
(e.g., Irag/Kuwait) or determine that UN itself will use such
measures (e.g., Somalia).
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IV. Suspension/Expulsion.

The UN Charter provides that the Security Council may
recommend that a member state against which preventive or
enforcement action has been taken be suspended from the
exercise of the rights and privileges of membership by the
General Assembly (art. 5), or it may recommend to the General
Assembly that a member state be expelled from the UN for
persistently violating UN Charter principles (art. 6).
Alternatively, the Security Council acting with the General
Assembly, might simply suspend North Korea's right to
participate in the work of the General Assembly, as was
recently done in regard to the Federal Republic of Yugoslavia.
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