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NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

October 14, 1994

ACTION

MEMORANDUM FOR ANTHONY LAKE

THROUGH : RICHARD A. CLARKq¥“
FROM: ERIC SCHWARTZﬂ
SUBJECT: HIV-Positive Refugees: INS Policy Change

I have attached a memorandum to the President on the subject
issue.

I have drafted it as an information memorandum so that the
decision on this sensitive issue remains with INS unless the
President objects. As indicated below, I have coordinated with
DPC staff.

Concurrences by: . Jamie B%%%?l Steve éé?%gth (DPC staff), %%%QV
Halperin

RECOMMENDATION

That you sign the memoranda to the President at Tab I.

Attachments
Tab I Memorandum to the President
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THE WHITE HOUSE

WASHINGTON

INFORMATION

MEMORANDUM FOR THE PRESIDENT

FROM: ANTHONY LAKE
CAROL RASCO

SUBJECT: HIV-positive Refugees

Summary

The Immigration and Naturalization Service intends to modify a
discriminatory restriction on entry of refugees who test positive
for the HIV virus. All concerned agencies -- State, HHS and
Justice -- as well as the National Office of AIDS Policy strongly
support the INS policy modification. The shift is likely to
result in entry of some HIV-positive Haitian refugees; however,
none of these movements would take place before mid-November.

I. Discrimination against HIV-positive refugees

As a result of the an amendment by Sen. Helms last year, HIV is
considered a "communicable disease of public health significance"
and is therefore a ground for exclusion under the Immigration and
Naturalization Act (INA). Under the INA, however, this exclusion
may be waived -- in the case of refugees, for humanitarian or
public interest purposes, or to ensure family unification.

A 1988 INS directive established additional requirements for
immigrant and refugee waiver applicants. To be considered for a
waiver, applicants must show that 1) the danger to public health
and the possibility of the spread of the disease would be minimal
and 2) there would be no cost incurred by any level of government
agency without prior consent as a result of the disease.

According to INS, the second part of this test is appropriate for
non-refugee immigrants but not for refugees. This is because the
second part clearly imposes a "public charge requirement," to
which refugees, by virtue of their status, are exempt under our
law. State, HHS, Justice and INS point out that the public
charge requirement in this INS directive unfairly discriminates
against HIV-positive refugees, as refugees with far more costly
diseases enter the U.S. each year.

cc: Vice President
Chief of Staff



INS thus intends to alter its policy directive with respect to
HIV-positive refugees (as well as refugees with other communicable
diseases) by removing the public charge requirement and, thus,
remedying this inconsistency.

II. Worldwide numbers involved and costs

INS estimates that of the some 110,000 refugees to which we pro-
vide entry each year, there may be about 200 approved applicants
worldwide who test positive for the HIV virus and who would be
considered (but not in all cases approved) for the waiver.

HHS estimates that the annual costs for HIV sufferers without
active AIDS is about $10,000 and that the lifetime costs for
caring for HIV sufferers is about $100,000. These costs are
lower per capita than the costs for other diseases suffered by
refugees (such as some heart diseases and cancers). Moreover,
some refugees will obtain private health care at no cost to the
states and HHS already provides refugees with aid for medical
assistance.

ITI. Implications of the policy shift for HIV-positive Haitian
refugees

Current general policy toward approved refugees from Haiti: We
have now suspended acceptance of new applications under the in-
country refugee processing program in Haiti and are winding up
the program. However, there are about 1000 Haitians in Haiti who
have already been approved for refugee status and entry to the
United States and have made preparations to leave (such as
selling their homes and belongings), but have remained in Haiti
-- in many cases in hiding -- because they were prevented by the
military regime from traveling or because their final paperwork
had not been completed.

Under current circumstances, in which there are still pockets of
instability, we are processing the already approved applicants
for resettlement but are keeping this issue under review. After
a State Department determination that conditions are sufficiently
stable in Haiti, our plan is to move to case-by-case reevaluation
of those approved applicants who have not yet left. Under case-
by-case review, only those with compelling humanitarian
justifications will be permitted U.S. entry.

HIV-positive refugees at Guantanamo: There are about 29 HIV-
positive refugees at Guantanamo who went through the refugee
adjudication process on our processing ship in Jamaica and were
granted refugee status, but who could not meet the third waiver
requirement. Thus, they remained in Guantanamo while the 600
other Jamaica-approved refugees entered the U.S. There are also



about 88 HIV-positive approved refugee applicants within Haiti.
Under the INS policy shift, these refugees will also be subject
to the modified waiver requirement. If their waiver applications
are approved, they will be considered for entry in the same
manner as other approved refugees.

Under our refugee admissions program, these refugees will be
assisted by non-governmental organizations on arrival and would

be eligible for cash and medical assistance provided through the
refugee admissions program.
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THE WHITE HOUSE

WASHINGTON

INFORMATION

MEMORANDUM FOR THE PRESIDENT

FROM: ANTHONY LAKE
CAROL RASCO

SUBJECT: HIV-positive Refugees

Summary

The Immigration and Naturalization Service intends to modify a
discriminatory restriction on entry of refugees who test positive
for the HIV virus. All concerned agencies -- State, HHS and
Justice -- as well as the National Office of AIDS Policy strongly
support the INS policy modification. The shift is likely to
result in entry of some HIV-positive Haitian refugees; however,
none of these movements would take place before mid-November at
the earliest.

I. Discrimination against HIV-positive refugees

As a result of an amendment by Sen. Helms last year, HIV is
considered a "communicable disease of public health significance"
and is therefore a ground for exclusion under the Immigration and
Naturalization Act (INA). Under the INA, however, this exclusion
may be waived -- in the case of refugees, for humanitarian or
public interest purposes or to ensure family unification.

A 1988 INS directive established yet additional waiver
requirements for refugees who are HIV-positive. Before being
permitted to apply for the waiver, HIV-positive refugees must
show that 1) the danger to public health and the possibility of
the spread of the disease would be minimal and 2) there would be
no cost incurred by any level of government agency without prior
consent as a result of the disease.

According to INS, the second part of this test -- while
appropriate for non-refugee immigrants who are HIV-positive --

is not appropriate for HIV-positive refugees. This is because
the second part of the test clearly imposes a "public charge
requirement," to which refugees, by virtue of their status, are
exempt under our law. State, HHS, Justice and INS point out that
the public charge requirement in this INS directive unfairly

cc: Vice President
Chief of Staff



discriminates against HIV-positive refugees, as refugees with
far more costly diseases enter the U.S. each year.

INS thus intends to alter its policy directive by removing the
public charge requirement for HIV-positive refugees and remedying
this inconsistency. The current public charge requirement for
immigrant (i.e., non-refugee) waiver applicants would not be
affected by this decision and would be maintained. 1INS also
intends to maintain the first requirement in its policy directive
on HIV-positive refugees, relating to public health and spread of
the disease.

II. Worldwide numbers involved and costs

INS estimates that of the some 110,000 refugees to which we pro-
vide entry each year, there may be about 200 approved applicants
who test positive for the HIV virus and who would be considered
(but not in all cases approved) for the waiver.

HHS estimates that the annual costs for HIV sufferers without
active AIDS is about $10,000 and that the lifetime costs for
caring for HIV sufferers is about $100,000. These costs are
lower per capita than the costs for other diseases suffered by
refugees (such as some heart diseases and cancers). Moreover,
some refugees will obtain private health care at no cost to the
states and HHS already provides refugees with aid for medical
assistance.

ITI. Implications of the policy shift for HIV-positive Haitian
refugees

Current general policy toward approved refugees from Haiti:

We have suspended acceptance of new applications under the in-
country refugee processing program in Haiti. However, there

are about 1000 Haitians in Haiti who were already approved for
refugee status and entry to the United States and have made
preparations to leave (such as selling their homes and
belongings). These refugees -- many of whom have spent periods
in hiding -- remained in Haiti because they were prevented by the
military regime from traveling or because their final paperwork
had not been completed.

Under current circumstances, in which there are still pockets of
instability, we are processing the already-approved applicants
for resettlement if they so desire, but are keeping this issue
under review. After a State Department determination that
conditions are sufficiently stable in Haiti, our plan is to move
to case-by-case reevaluation of those approved applicants who
have not yet left. ©Under case-by-case review, only those with



compelling humanitarian justifications will be permitted U.S.
entry.

HIV-positive Haitian refugees: There are about 29 HIV-positive
refugees at Guantanamo who went through the refugee adjudication
process on our processing ship in Jamaica and were granted
refugee status, but who could not meet the third waiver
requirement. They remained in Guantanamo while the 600 other
Jamaica-approved refugees entered the U.S. There are also about
88 HIV-positive approved refugee applicants within Haiti. ©Under
the INS policy shift, these refugees will also be subject to the
modified waiver requirement. If their waiver applications are
approved, they will be considered for entry in the same manner
as other approved refugees.

These refugees will be counseled and otherwise assisted by non-
governmental resettlement organizations on arrival. They will
also be eligible for financial and medical support provided by
the refugee admissions program, by special federal legislation
for Haitian and Cuban entrants and by other federal and state
social service programs.
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THE WHITE HOUSE

WASHINGTON

ACTION
MEMORANDUM FOR THE PRESIDENT

FROM: ANTHONY LAKE
SAMUEL R. BERGER

SUBJECT: Haiti: The Supreme Court Case on Direct Return of
Haitian Asylum Seekers

I. INTRODUCTION

Due to an impending Supreme Court hearing scheduled for March 2,
you need to decide what position to take on the legality of the
"Kennebunkport" Executive Order. That Order directed the Coast
Guard to return Haitian boat people to Haiti without first giving
them hearings to determine if they might be refugees who fear
persecution due to their political affiliations or activities.

IT. BACKGROUND
A. D ription of proc in f Haitian il the 19091

Between 1980 and early 1991, Haitians who fled Haiti by boat were
interdicted by the Coast Guard and given, while still on the
Coast Guard ship, a cursory interview by Immigration and
Naturalization Service (INS) officials (a "pre-screen") to
determine if they had "credible claims" that they would be
persecuted upon return to Haiti on account of political
affiliation or activities. If not, the Haitians were returned to
Haiti. But if INS determined that a Haitian did have a "credible
claim", he or she was sent to the U.S. for full-fledged asylum
hearings. These asylum hearings -- more exacting than the
credible claim determinations -- were designed to determine if
these applicants were refugees; that is, if they had well-founded
fears of persecution due to their political affiliations or
activities. If so, they were granted asylum in the United
States. If not, they generally were, as a matter of law, subject
to deportation.

B. Description of processing of Haitians after the coup:
litigation and outflows from Haiti

After the coup in Haiti in September 1991, this system broke
down. Late in the year, large numbers of Haitians fled the post-

cc: Vice President
Chief of Staff
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coup repression and lawyers for the Haitians challenged the "pre-
screening"” on what had become overcrowded Coast Guard ships. 1In
November 1991, they persuaded a Florida District Court to order
temporary halt on returns of all Haitians and, as a result, the
USG began to deposit the Haitians on the U.S. facility on
Guantanamo. While the Florida District Court’s ruling was
ultimately reversed on appeal, a second court challenge to the
procedures used to screen Haitians resulted in yet another
injunction against returns in April 1992.

C. Bush Ex iv rder M 24, 1992 n h rren
r n di r r

Although this injunction was lifted by the Supreme Court in late
April 1992, the outflows continued, and may have been fueled by
hopes among Haitians for further rulings enjoining return, as
well as a perception that those who ended up in Guantanamo had a
good chance of making it to the U.S. (due to the cursory nature
of "credible claim™ determination made on Guantanamo).

With Haitians continuing to leave Haiti, the U.S. military --
maintaining that Guantanamo could only hold 12,500 Haitians --
claimed that the base would soon be overflowing. And as the
numbers on Guantanamo approached 12,000, President Bush issued an
Executive Order on May 24, 1992 directing the Coast Guard to
return Haitians without any prior hearing to determine if they
might be refugees.

In HCC v, McNary, this Order was challenged by lawyers for the
Haitians. The lawyers sought an injunction in federal District
Court in New York, and claimed that direct return violated
section 243(h), 8 U.S.C. 1253(h) of the U.S. Immigration Act,
which prevents return of refugees to a place where they would
fear persecution. They also argued that such return would
violate U.S. obligations under the 1951 Refugee Convention and
its 1967 Protocol, which prohibit return of persons to countries
where their lives or freedom would be at risk due to persecution.
(By ratifying the Protocol in 1968, the U.S. acceeded to the
obligations of both the Convention and Protocol.)

The Bush Administration responded that the plaintiffs’ claims
were barred by collateral estoppel; that is, that this issue had
already been litigated in the Florida case mentioned above. They
also argued: 1) that neither the Immigration Act nor the Refugee
Convention has extraterritorial effect, i.e., as long as the
interception takes place outside U.S. territorial waters, we can
legally return refugees; 2) that the Immigration Act provides the
Executive with unreviewable ability to bar entry of any aliens if
the President deems it detrimental to the interests of the United
States; and 3) that Court action in this case would interfere
with the President’s role as Commander-in-Chief and as the "sole
organ" of foreign affairs.

While the District Court found for the Bush Administration, the
Court of Appeals for the Second Circuit ruled that the
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Immigration Act does apply extraterritorially, and enijoined the
Administration from repatriating Haitians. The Supreme Court,
however, stayed that injunction by a vote of 7-2, and the case is
scheduled for argument in the Supreme Court on March 2. All the
briefs have been filed, with the USG claiming that direct return
of Haitians without prior hearings is permissible.

IIT. QPTIONS: THE PREME RT CASE ON THE LEGALITY OF DIRECT
RETURN

A. Background

While the legal arguments are subject to debate, State and
Justice strongly believe the far more persuasive legal view --
and the one that the Supreme Court will most likely accept -- is
that neither U.S. domestic law nor the UN Refugee Convention
precludes direct repatriation of refugees interdicted on the high
seas. -

The UN High Commissioner for Refugees, more than 40 NGOs
(including the New York City Bar Association and the NAACP), more
than 20 members of Congress, and other prominent Americans,
including three former Attorneys General, take the opposite view.

A Supreme Court decision upholding direct return will make future
court challenges on these and related issues more difficult (and
thus enable us to respond to migration issues in a manner that we
deem appropriate without fear of litigation). On the other hand,
such a decision could add an imprimatur to the practice of direct
repatriation that would make it more difficult for us to advance
with other countries the principle of non-return of refugees.
From Kenya to Croatia, U.S. officials have urged governments not
to forcibly return refugees or displaced persons fleeing
violence.

During the campaign, you strongly opposed the Kennebunkport Order
and, on July 29, 1992, issued a press release stating that "the
Court of Appeals made the right decision in overturning the Bush
Administration’s cruel policy of returning Haitian refugees to a
brutal dictatorship without an asylum hearing." You noted that
"we respect the right of refugees from other parts of the world
to apply for political asylum, and Haitians should not be treated
differently." Nonetheless, the circumstances since the election
have compelled us to continue the policy of direct return, which,
so far, has been successful in avoiding a mass and tragic boat
exodus. :

B. Options: The direct return case

1. Defend current practice, on the bagis of the briefs
already submitted.

As mentioned, the Bush Administration argued that plaintiffs’
legal action is barred by collateral estoppel, and that the
Constitution and the Immigration Act provide the President with
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unreviewable authority in this area. They also argued that
neither the Immigration Act’s prohibition on return of refugees,
nor a similar prohibition in the Refugee Convention, applies
extraterritorially.

2. Defend current practice, after explaining the Clinton
ini ion’ i in 1]
which could be referenced during oral argument in the
rem rt.

Such a public statement on the litigation, which could be issued
by the Secretary of State, would stress endorsement of the goal
that aliens with a well-founded fear of persecution be protected
and emphasize the specific steps that the Administration is
taking to protect against persecution: in-country human rights
monitors, enhanced in-country processing, and efforts to explore
third country screening. Without abandoning (or repeating) any
of the Bush Administration’s legal arguments, the statement could
be cast largely in terms of preserving the President’s ability to
respond to changing developments and exigent circumstances,
including the threat of loss of life. The statement could also
indicate that this is a policy for exceptional circumstances, is
continually under review, and will be adjusted when circumstances
permit. : ' ' '

The statement could take the form of a publicly-released letter
from the Secretary of State to the Attorney General, which offers
the State Department’s perspectives on the litigation and
requests that the Justice Department take these perspectives into
account during oral argument.

3. Defend rren racti u m void al her
the international legal issue (i,e,, the applicability
of the Refugee Convention): argue that domestic law and

U.S. Constitutional law permit the practice of direct
r rn.

This option is similar, but distinct, from option 2, above.

Under option 3, we specifically would not address the question of
whether the Refugee Convention prohibits direct return from the
high seas; we would continue the litigation on the procedural
argument that the issue is not subject to Court review. The goal
would be to avoid endorsing a restrictive view of the Refugee
Convention that might undermine support for refugees worldwide.
Under this option, we would not take a position on the scope of
the Refugee Convention.

We would argue that judicial review is precluded by collateral
estoppel, and by both the Immigration Act, which enables the
President to bar entry of aliens when he deems it detrimental to
the interests of the U.S. (8 U.S.C. 1182(f)), and by the
Constitution. We would argue that the President’s role as
Commander-in-Chief and "sole organ" in foreign affairs makes his
actions with respect to Haitians unreviewable.



5

If the Court rejected these arguments, we could still argue that
the Immigration Act’s prohibition on return of refugees does not
have extraterritorial effect, and that the Refugee Convention --
whatever its scope -- is not self-executing and therefore not
enforceable against the USG.

Though we probably would prevail in the Supreme Court on these
arguments, we would be foregoing an argument that the
Administration had used in the past and, in the view of the
Solicitor General, would be substanially increasing the risk of
losing in Court. For this reason, lawyers in the Solicitor
General’s office oppose this option.

Finally, this option might only delay having to take a position
on the applicability of the Refugee Convention to aliens outside
of U.S. waters. This is because the practice of direct return
may well be challenged by lawyers for the Haitians in the Inter-

American Court on Human Rights, where -- if we chose to defend
the practice -- we would probably have to address the issue of
the scope of the Refugee Convention.
4. Do n fen h ractice of dir r rn: R h a
settlement with plaintiffs that results in wvacating the
2nd Circuit decision that direct return is illegal.

This was the preferred option of at least some of the lawyers
associated with the INS transition team. This option would
enable the Administration to avoid arguing that Kennebunkport
Order is legal. However, it would presumably mean that we would
have to reach some sort of agreement with the plaintiffs to end
direct returns, probably within a rather short period of time.
The arrangement also would have to be approved by the Court.

While this option'would remove the Court of Appeals ruling that
direct return is illegal, it would not prevent other aggrieved
parties from relitigating the direct return issue in the future.

This option would require an immediate effort to devise a plan
for screening of Haitians before returning them to Haiti.

5. Do not defend direct return: Postpone the Supreme
Court hearin with view k ing liti ion
options open.

The prospects for such delay (especially for more than a month or
two) are very uncertain, and delay only postpones dealing with
the issue.

Iv. NCLUSION

Notwitstanding your campaign statements, given the potential
consequences of a Haitian boat exodus and the risk that ending
the practice of direct return precipitously could encourage an
exodus that we could not now manage, we do not believe there is
any choice but to seek to maintain the instrument of direct
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return. At the same time, we would hope that this could be done
in a way that a) does not needlessly undermine the international
regime for protection of refugees; b) distinguishes your position
from that of the Bush Administration; and ¢) minimizes the likely
harsh reaction from the press (who will refer to a broken
campaign promise) and Haitian refugee advocates.

Accordingly, we recommend you adopt option'2, or option 3 as a
close second choice.

We also recommend that we continue to develop our plan for a more
active U.S. diplomacy to restore democracy to Haiti so that the
statement described in option 2 could be preceded by announcement
of an early Aristide-Clinton meeting. As mentioned, the
statement would also refer to our efforts to strengthen in-
country processing of refugees, as well as efforts to identify
appropriate sites outside of Haiti for refugee status
determination when conditions permit.

RECOMMENDATIQONS
That you indicate your preference for one of the five options:
Option 1 Option 2 Option 3

Option 4 Option 5



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION

AND TYPE

001b. memo Samuel Berger and Anthony Lake to the President, re: Haiti: HIV ca. 1993 P1/b(1)
Cases at Guantanamo Bay, Cuba (6 pages)

COLLECTION:

Clinton Presidential Records

National Security Council

Multilateral & Humanitarian Affairs (Schwartz, Eric)
OA/Box Number: 3424

FOLDER TITLE:
Haiti - HIV, 1993-1994

2007-1550-F
ke2044

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)|

Pl National Security Classificd Information |(a)(1) of the PRA]

P2 Relating to the appointment to Federal office |[(a)(2) of the PRA|

P3 Rclease would violate a Federal statute [(a)(3) of the PRA|

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA|

PS Release would disclose confidential advice between the President
and his advisors, or between such advisors |a)(5) of the PRA]

PG Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA|

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - |5 U.S.C. §52(b)]

b(1) National sccurity classified information [(b)(1) of the FOIA]

b(2) Releasc would disclose internal personnel rules and practices of
an agency |(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA|

b(4) Release would disclose trade secrets or confidential or financial
information |(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy |(b)(6) of the FOIA|

b(7) Release would disclose information compiled for law enforcement
purposes [(b}(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions |(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA|



el At AW = —t— =t R

AT L. T —a DIPTSR I —IJoldad F.¥Ya

Office of the Attarnep General
Washingten, B, €. 20530

February 12, 1983

MEMORANDUM
TO : Honorable Anthony Lake
Agsistant to the President for
National Security Affairs
FROM : Stuart M. Gerson
Acting Attorney Gentral
SUBJECT : Resettlement of Medically Sensitive Population

At Guantanamo Naval Base

A. BACKGROUND:

Between October 1991 and May 1992, Immigration and
Naturalization Service (INS) Asylum Officers interviewed
approximately 37,000 Haitian asylum seekers at the naval base in
Guantanamo Bay, Cuba. About 11,000 of these people were determined
to have a credible fear of persecution if returned to Haiti, and
were therefore processed for consideration under the Attorney
General's authority to parole aliens into the United States. This
processing included testing for medical conditions listed as
statutory grounds for exclusion under United States immigration
laws. Due to government concerns about paroling people into the
United States who were statutorily excluded from admission, and to
the ensuing litigation in which the United States was enjoined from
further processing of these asylum seekers without affording access
to counsel at the Guantanamo naval base, 215 Haitians who have

tested positive for the HIV virus (and 52 of their dependents)
remain in Guantanamo.

The entire population of the Guantanamo camp has been there
for at least nine months, and most have been there over a year.
Although most of the Haitians on Guantanamo are young adult males,
the group also includes 37 children and at least 19 pregnant women.
Of the 215 HIV+ asylum seekers, 78 have serious dysfunction in the
immune system, and 10 have symptomatic AIDS. The condition of
several others has deteriorated. Although medication and treatment
have been provided at the base clinic, this is a small facility
~designed primarily for occasional outpatient treatment of a healthy
population. To date, 38 people (either HIV+ Haitians or their
immediate family members on Guantanamc) have been paroled into the
United States for medical treatment that cannot be provided at the



Vel b LA e ? T e bl L

witd T TIKUOLL 21 TR Ly Il

g LSO P S )
. - aviie ae e - P

clinic. Finally, the protracted maintenance of a camp for HIV+
asylum seekers at the naval station has also imposed a substantial
financial burden on the United States military.

One option for resolving this situation would be for the
Attorney General to exercise the authority to parole the remaining
Haitian asylum seekers into the United States notwithstanding the
medical exclusion. The exercise of this option, however, raises a
number of collateral issues of consequence, among them its
precedential effect. These issues must be given full consideration
at the most senior levels of government before any commitment can
.be made to the broad-scale regime described, infra. Other options
include: 1) awaiting the outcome of the litigation; 2) maintaining
the pecple at Guantanamo pending political developments in Haiti
that might allow their safe return; and 3) attempting to satisfy

the Court's requirement of access to counsel in Guantanamo so as to
allow refugee processing there.

B. ENT O :

If the option of paroling the remaining Haitians into the
United States is chosen, the Departments of Justice, Health and

Human Services, Defense and State would implement the following
resettlement plan.

o Community Relations Service (CRS) of DOJ would resettle this
population in stages, in order to reduce public concern and
allow for orderly resettlement.

o) CRS would resettle as many migrants as possible outside the
state of Florida, thus reducing the impact of this population
on any one state. However, humanitarian resettlement policy
has historically provided that migrants be resettled with
family members whenever possible. (Historical evidence shows
that approximately 70% of this population will be resettled
with family members in Scuth Florida and the remaining 30%
with families or churches outside of Florida.) Although not
guaranteed, CRS will attempt to disperse these individuals.

o The White House and the Attorney General's Office should
consult with Congressional delegations and State and local
officials from impacted states, principally, Florida, New York
and Massachusetts. State and local officials should be
advised of the resettlement plan, the need for their

cooperation and assistance, and the financial assistance to be
made available.

Resettlement Activities: Week One

o Sponsorsghip and Placement CRS would negotiate with its
current grantees (i.e. National Voluntary Agencies (VOLAGS),
U. S. Catholic Conference and Church World Service) to expand
existing cooperative agreements to resettle this medically



o A

- 3 -

gensitive population. It will cost CRS approximately $400,000
($1,500 per person) to resettle this population.

Resettlement Screening CRS would send staff to Guantanamo to
coordinate all resettlement activities. CRS' fluent Crecle
speaking staff will gather information for placing migrants
with family members or church sponsors in the United States,
which will be sent to the VOLAGS in Miami for use in
establishing willing and responsible sponsors.

Medical Assessmentg Public Health Service (PHS) would send a
representative to Guantanamo to perform a medical assegsment
and health screening of the population. PHS will then share
the results with states as appropriate and work with state and
leccal hospitals to place those who need immediate
hospitalization.

Entrv Processing Immigration and Naturalization Service (INS)
staff would go to Guantanamo for final processing for entry
into the United States. This processing will dinclude
conducting criminal record checks, issuing a one-year parole

document and Employment Authorization Card, and developing the
alien file.

Medical Benefits Health and Human Services staff would
arrange for the severely ill migrants to complete applications
for Supplemental Security Income (SSI), and Refugee Cash and
Medical Assistance benefits to ensure their eligibility for
medical benefits upon their arrival in the United States.

Logisticg The Departments of Justice, State and Defense would
arrange to transport the migrants from Guantanamo to the
United States. Family reunification or church sponsorship
arrangements must be finalized before migrants will £fly to
Miami. Due to limited availability of hospital bed space, CRS
estimates that the first flight of 50 would be ready within
ten to fourteen days of CRS' arrival at Guantanamo.
Transportation of 50 per week will continue thereafter.

Community Relations CRS conciliation and mediation staff
would address any community tensions that may arise as a
result of the resettlement of this population.

Resettlement Activities: Week Two

o]

The first £light would comprise the most sgerious medical
cases, unaccompanied minors, and relatively healthy family
groups. This will demonstrate to the public and media that
the President's policy is humane because of its attention to

the most seriously ill and to the welfare of children and
families.
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o Reception in the United States Upon arrival, INS, U.S.
Customs Service, CRS and VOLAG officials would meet the
flights and process the individuals for resettlement into the
United States. If a migrant is to be resettled with family
members in South Florida, arrangements would be made for the
family to meet the migrant at the VOLAG processing office. 1If
the migrant is to be resettled with a family or church
sponsorship outside of South Florida, the VOLAGS would arrange
for the migrant to be flown from Miami to the destination

city.
o ongoing Resettlement After the initial resettlement, the
VOLAGS would: 1) Provide temporary accommodation, as

necessary, and assist in obtaining initial housing and
essential furnishings; 2) Assist migrants in applying for
appropriate state and federal health services and assist those
with known health problems in securing immediate treatment;
and 3) Provide employment counseling and referrals, provide
advice on availability and procedures for applying for ijob
training programs, assist migrants in applying for social
security cards, and register children in schools.

Resettlement Activities: Weeks Three-Seven

(o) Weekly flights of 50 migrants would continue according to the
‘ procedures described above.



C. CQIT:

HHS has made the following estimates of the costs that would

be borne by the Federfl Government and the States if this
population is resettled.

FIRST-YEAR COSTS

STATE-LOCAL

REFUGEE CASH ASSISTANCE $165,128
REFUGEE MEDICAL (HIV-) 47,580
REFUGEE MEDICAL (HIV+) 242,570
REFUGEE UNACCOMPANIED MINOR 12,000
SSI DISABILITY 265,608
SSI DISABILITY STATE SUPPLEMENT $16,601
MEDICAID (SYMPTOMATIC AIDS) 179,107 152,573
MEDICAID (T4 200-500) 98,971 84,309
MEDICAID (NORMAL PREGNANCIES) 4,320 3,680
MEDICAID (HIV+ PREGNANCIES) S6,700 48,300
GENERAL ASSISTANCE:
FL 49,588
NY/MA 36,25
GENERAL MEDICAL ASSISTANCE 128,800
TOTAL $1,071,984 $ 520,076

LIFETIME COSTS

STATE-LOCAL

REFUGEE CASH ASSISTANCE $165,128
REFUGEE MEDICAL (HIV NEG) 47,580
REFUGEE MEDICAL (HIV POS) 242,570
REFUGEE UNACCOMPANIED MINORS 96,000
SSI DISABILITY 3,359,160
SSI DISABILITY STATE SUPPLEMENT $207,994
MEDICAID (SYMPTOMATIC AIDS) 7,701,610 6,560,615
MEDICAID (T4 200-500) 507,227 432,083
MEDICAID (NCRMAL PREGNANCIES) 4,320 3,680
MEDICAID (HIV + PREGNANCIES) 56,770 48,300
GENERAL ASSISTANCE:
FL 42,504
NY/MA 62,100
STATE/LOCAL MEDICAID 220,800
TOTAL

$§12,197, 587 $7,574, 856
GRAND TOTAL: $19,772,443

1 It should be noted that the states' cost estimates for this
population could be as much as 30% to 40% higher than HHS'
estimates for both the Federal and State shares.
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D. USE OF IMMIGRATION EMERGENCY FUND:

Section 404 of the Immigration and Nationality Act provides
for an Immigration Emergency Fund currently containing
$30.6 million. Up to $20 million in the Fund is available to
reimburse States and localities where "the lives, property, safety,
or welfare of the residents of a State or locality are endangered"
or "in any other circumstances as determined by the Attorney
General." - No money has yet been paid out of the Fund. Funds may
be made available "by application® by States and localities. A
written request would satisfy the "application" requirement. No
formal action by the President would be necessary.

The Fund could be used to reimburse States and localities for
some or all of the additional expenses they will incur because’ of
the HIV status of Haitians who are paroled into the United States.
Medicaid costs the States would incur for this group if they were
not HIV+ need not be reimbursed. And because Section 404 is an
exceptional remedial measure that has not previously been used
despite substantial influxes of refugees, it would be appropriate
to reimburse the States only to the extent that their expenses
depart substantially from the norm. It should be emphasized that
any reimbursement is made only because of the unique circumstances
of the humanitarian emergency at Guantanamo resulting from the HIV
status of the whole group and the injunction ordered by the Second
Circuit. It is recommended that reimbursement be made in a lump
sum payment to the affected States at the outset. In addition, it
would be prudent to invoke its provision allowing reimbursement "in
any other circumstances as determined by the Attorney General."

E. CONSULTATION:

Acceptance of the plan by state and local officials would be
crucial for political and public relations reasons. Prior
consultation with senior ocfficials in areas that would be affected
by entry of this group is essential to allay concerns regarding any
cost and political implications of the decision. Prior to an
announcement of the policy, the President, Office of the Attorney
General, Secretary of HHS, and/or Deputy National Security Advisor
should call Senators Graham and Mack and Governor Chiles of
Florida, as well as Governor Cuomo of New York. In these
conversations, the following points would be stressed: that this
is a humanitarian issue involving children and families whose only
alternative is indefinite detention at Guantanamo; that all have
been deemed to have credible fears of persecution, and return to
Haiti is not a humane alternative; that the Administration is very
gensitive to the cost and political implications, and therefore has
a detailed plan to effect entry in stages over 6 - 7 weeks, which
will attempt to disperse the population, and -- most importantly --
provide compensation to affected States.

These consultations should be followed up immediately with similar
conversations between Administration officials and 1) Members of
Congress from areas that will be affected; 2) Miami and Dade County
officials; 3) officials from New York, New Jersey, and Boston; and
4) non-governmental organizations. These consultations would
address various public concerns and furnish a useful vehicle for
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political support if the plan were otherwise acceptable to the
Administration. This effort would be coordinated by the White

House in consultaticn with HHS and DOJ.

Cleared:
HHS: P. Fleming

State/RP: P. Clapp

\/bcc :

Eric Schwartz
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NATIONAL SECURITY COUNCIL

| UNCLASSIFIED u)/CO FOENITLAL  ATACH MEWTS

““MEMORANDUM FOR: SEE BELOW N

 FROM: Eric P. Schwartz

(SCHWARTZ )
SUBJECT: HIV-positive Haitians: additional information receiv
Tony/Sandy:

As you know, the judge in the New York Federal District Court
identified two subgroups of Haitians as the subjects of his
order: those with T-Cell counts of 200 or below and those with T-
Cell percentages of 13% or below. His order suggests that all of
the first and some of the second are not now receiving "adequate”
medical care at Guantanamo.

In the memo to the President on this issue, two options with
respect to these Haitians were presented:

Option 1: bring them all into the U.S.;

Option 2: . bring in all of those in the first subgroup, who
are identified at one point in the memo as AIDs
sufferers; and bring in only those within the
second subgroup who are deemed, after a case-by-

case review, to require care not now available at
Guantanamo.

Since drafting the memo, I have obtained information relevant to
these options. 1I’ve spoken directly with (and received written
materials from) doctors from the National Institutes of Health
and the Center for Disease Control, and also obtained additional
information from Guantanamo medical personnel via the Justice
Department. I’ve learned that:

-- NIH and CDC make little or no distinction between the two
subgroups (i.e., T-Cell of 200 and below, and T-Cell
percentage of 13% and below) for "case definition" purposes.
Both subgroups are considered to have AIDs, a fact of which
I was not aware when I first prepared the memo. Moreover,
NIH and CDC doctors told me they could not understand the
basis of the distinction between the two subgroups made by
the government doctor during the trial. It was this
distinction upon which the judge relied in making his order.
(I am continuing to try to determine the basis of the
distinction made by the government doctor.)

-- Based on comments by the infectious diseases specialist at



Guantanamo, any case-by-case review of the second subgroup
is likely to result in decisions to allow all of the second
subgroup to come into the United States.

The implication of these two points is that the second option may
not turn out to be any different than the first. This, of
course, would be relevant to any conversation you might have with
the President on the issue.

Distribution:

FOR: Samuel R. Berger ( BERGER )
FOR: W. Anthony K. Lake ( LAKE )
FOR: Clara E. Kyim ( KYIM )
FOR: Mary C. Emery ( EMERY )
FOR: Wilma G. Hall ( HALL )
FOR: Dona F. Proctor ( PROCTOR )
FOR: Kristen K. Cicio ( CICIO )
FOR: Katherine M. Mathis ( MATHIS )
CC: Records ( RECORDS )
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National Rainbow
Coalition, Inc.

NAT RAINBOW COAL -++- WHITE HOUSE ooz

Reverend Jesse L. Jackson
President and Founder

May 17, 1993

To: Sandy Berger W 7 _S :
National Security Council p}w%db'

From: Jesse L. Jackson
i/ Kﬁ\

I am appealing to you once again on the issue of the Haitian
refugees at Guantanamo. I have just been informed that one of the
attorneys for the refugees, Robert Rubin, of the Lawyers' Committee
for Civil Rights of the San Francisco Bay Area, has been denied
military clearance to go to Guantanamo to see his clients. He was
planning to begin travel from San Francisco tomorrow. I understand
that the refugees have entered a suicide pact and have begun
another hunger strike. From my own trips there, and my continuing
contact with friends, families, and legal representatives of the
detainees, I can attest to the fact that the level of despair is
great; the tensions are high. The sense of outrage at the
injustice, first at the hands of the Haitian military regime, and
now at the hands of the United States, is deep.

At this time, as they await Judge Sterling Johnson's ruling, it is
inconceivable that our government could deny these people the basic
democratic right to contact with their attorney. I understand that
the detainees were informed on Friday that attorney Rubin would be
coming. To now deny clearance is to even further exacerbate a
difficult sjtuation. It is in the interests of our government and
our goal of restoring democracy to Haiti, and our common desire to
have avoid any further tragedies at Guantanamo, that Mr. Rubin be
given clearance.

You could, if you would, correct this situation and grant Mr. Rubin
access. I have always felt, and have expressed to you on numerous
occasions, that our country does and must stand for something much
better than our performance thus far at Guantanamo would indicate.
I urge you to use your wisdom and your influence now.

P.O. Box 27385 « Washington, D.C. 20005 « (202) 728-1180 Fax (202) 728-1192
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MEMORANDUM FOR JOINT STAFF J5 WHEM 14 May 13%%

a 7

wad

SUBJ: DENIAL OF CLEARANCE FOR MR ROBERT RUBIN TO GUANTANAMO BAY

ENCL: Draft letter from DOJ

1. USCINCLANT has received a request for Mr. Robert Rubin To wvisit
Guantanamo Bay Cuba during the period 18 May - 1 Sune 1993.

2. Based on the involvement of Mr. Rubin in confrontations with

- military authorities during his last visit tc Guantaramo in
February, and the valid concerns of the Joint Task rorce
Commander, clearance ¥or Mr. Rubin is der.ed.

3. Request that the Joint Staff forwarc the draft letter to the
Department of Justice for transmission to the Center for
Constitutional Rights.

e -
407
‘\7} \.M\' \ < 4 2 Jan g ,\—”]
George T. Hodermaraky ‘
Captain I.S. Navy
Deputy Lirector for

Plans and Poliny

AR LT T
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Michael Ratner, Esqg.

Centar for Constitutional Rights
€66 Broadway

New York, NY 10036

Dear Mr. Ratnar:

I am writing to you concerning the request for clearance
made to the U.S. Atlantic Command for the visit of your
representative, Mr. Robert Rubin, to Guantanamc during the peried
18 May - 1 June 199%3.

A you are aware, this attorney was involved in several
confrontations with the military authorities during his last
visit to Guantanamo in February. The military authoritias
responsible for the security of Camp Bulkeley and the safety of
the migrants are concerned that further confrontations with Mr,
Rubin could exacerbate the current tense situation at the camp.

The Joint Staff, therefore, has asksd me to inform you that
clearance for Mr. Rubin's travel to Guantanamo will not be
granted. The Department of Justice will support this decisien.
We have no wish to deny acceass to your ¢lients. The Commander of
the Joint Teask Force &t Guantanamo has allowed your currsnt
attorney, Esther Cruz, liberal access to yoeur ciients undar the
current Department of Justice visitation guidelines. He has, in
fact, supported her request for an extension because she is
working cooperatively with the JTF &nd the migrants to reduce
tensions.

If you wish to further extend Ms. Cruz or if you wish to
gsubstitute another attorney in place of Hr, Rubin, please provide
the name and social security number to the U.8. Atlantic Command
by Monday morning. Theay are willing to work a naew clearance
through in less than the normal 72 heurs as an exception to
policy in this instance.

Plaase de assured we believe this action will ba in the
best interest of the migrants, their attornays, and the military
authorities at Guantanamo. '

D0J Representative

AR T

r
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JOINT TABK FORGE SUANTANAMO
Guantanamo Bay, Cubsa
FPO AR 909803-9273

25 Februery 1993

YOI ~r. Robert Sombaugh, Olracter, OTTLee OF Immigration
ritlgation, Clvil Oivision, U.8. Department o7 Justice

BUBJECT? UORDUCt Of PLEINntiffs’ Coungel and Staff (HCClV. MeNary )

L. Thig memdrandum iv to gdvise ysu of the conduct ang activities

of flaintiffs' councel and staff hgro gt Guantaname gsy,. Cuds, 'in

ehronaloaical order . i A N

2. -On.Tussday, 23 Feb 93, bétween 1700 and 1800, Mr. Robert RuUBIP
and ¥s. veroniqus Sancher vislted the mean gt the Naval Hoapital.

susntanamc Bay, Cuba. Mr. Rubin purchased ons meal, &nc both ne
and Me. Sanchez ate 1t. When confrontec by mess porschnel ang .
Informed ‘that each person sating In the mees had tée pay, Mr. Rublm
wasg qxgumsntattve and boimteroun. He argusd eboul the prles and
lndientod he did not understand why two could not eat ‘one mael".

This was withsssed by LT vivian Parod{., USN, Nurma on Buty. I

spoke directly with 7 Parodi

2. Op Tueadavy, 23 Feb 93, batwasn 1800 anc 1500, Mv, Rebert Rublin.
and Ms. Veronigue Sarchaz werae prezent on & ward of the Navel.
Hospltal, duantansme Bay, Cuba. Thie was after vieitling houre, and.
thoy did not anasunce their presence to hoeplital staff, both of
which are contrary te hospltel polioy. Only whem they cams to the
nurges’ etatliol waw their prosence mads knewn. Thory roquosted a
Haitlsn Interprecar. Whon gueatiened. thery ldentifled thermelves
as “lewyers for the Haitliane® Me. Sanchez hes been identified to
thie Hondeauartere az a vale law otudent. when adviged they were
not authori{zed en the ward, Mr. Rubin argumsntativsly starsd that
he we®. Yhe nmurse on duty Cheon ceontacted LT Parodl, who adviged
her thet these two persons were pouv authorized to Be on the HETd,
end that amr attorngy or start representing the Haltlans werd
vroqulvred to ‘have wlther the 31a, JTF-GTMD, OF g DOJ a#torney -
acoompanying them on any visit to the Naval Hosplital caPYT Jameo

‘$mith, Neval Hoseital Compandsr &na JTF Surgeon, has VWrified té

the underslgned tihat thls has bsen the policy aince the lhoeption.
of this opcration, 8#efore LT Parodi arrived &t the ward
approximately 8 minuzer later, Mr., Rubin and Ms, anehwv had loft

4, Inmy discussions this morning with capT Smith, LT Parodi. &nd

caPT Caroline Carleen, Navel Hoepltel X0, amother mattar Was
brought te ny attenticn. Someons has bsen smuggling uRauthorized
ftems to the Haitlan patienty In the Naval Hespital. Some of these

. iteme eonflict with the medlical regimen of the heepital. 1 do not
'nugges: than :he attornars or thelr gtaff are directlr reaponsible

- _ {.i ﬁ“. : ' ... . - (;})C{; (l) L
g __ L Lloer e
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&. On wednesday, 36 Feb vY, beglrning st epproximetely 1700, &,
sarios of domonetratione by Hgltlans oscurred at Camp Sulkeloy.

. Guantaramo Bay, Cuba. AttAcChed are €WorH ptptemersis €from two. of

tha militgry security perponmel. additicnally both 00F
atternay Bill -Howard anmd I viewdd thoe uideac tepes o¢ thago
domonetretions, which lasted somé four hours The

'+ demoratrations wevry preceded by ono avrod H&ftlan lsaving Camp
Bulkeley.. He returned voluntarily in the pressnca of securlty

poraonnel. They wave met at the front gate of Cemp Bulkeley by the
flest group of demonstrators, {ncluding My, Rubln gnd Ma, Benghez.
Both mr, Rubim an¢ Ma. Banchez were directing the demonstretions
and participating thereln. Besed on thelr demenptrative rcle 1n

:the demongtratiens, I sannot but help concluds that the

domoostrations were orgenizod by Mr., Rubin. although the
domonstrations ware. not vielent, thoy were cenfrontutional

and
{nvolved Datween 50 - 180 Haltlsne gt varfeus timee,

‘Hotwithstanding the great resptralnt choun by mseaurisy versonnrel,
- guch demonsgtrations clearly are suacentible to vieleroe. It

appeare %o me thet theeo demonstratiens mey hevo been an ottemps to

@licft an aggressive response from mecurity pereonnel. I? so, {(t

felled.” It ‘s my personal studied opirion that the actions o“'Hr

.Rubin end Ms. Sanohez fell far bayend legitimate representdtion of

the Haitjsng in MGG v MaNmyy  More pdintadly, I conelder their
gctione to be unethical. 8such setiviiy Le net only disruptive to

.. the adminigtration of the facliity, it endangers the gafety and

well=befing of their clianta. Cortainrly it ds not {n ¢heir clients®
bost interests. Paranthetlieally, I am advised ¢he: Mz, N{cole.
Paymn. an. innerbreter. was alna invelved i ths demonsrrationa

6. " My perseral ra ommendat;ora are. an followe, and do -ot
Tecagaarlly ropresent the viewpoint of Cdr, JTF-QWHO:

a. Thed Mr. Rubln. ‘Ms. Sanchez, &nd Mg, Payar be reauired to
leaue BTMO a% tHe sarliest poswible time;

b. That Ln tho Lnterim, all thrae be deniod recoss o Camp
Bulkalmy - in the ovent thoy dopire cortinued gecesa to tHaltians,
that such ba eonquoted cutelde camp auLkelay gnd ;ts anvironm. &nd
on an individaa; or eha)l 8T°uﬁ baeis.

c. That_?uture visite by Haitlan logal counmal and etaff be
deniod; ' : : L

. That, 4T tho Poregoiug 1s not fesaible. Futurs Lieits ba
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