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Baker, James E.

From: Baker, James E.

To: Sens, Andrew D.; Reed, James W.

Cc: /R, Record at A1; Aoki, Steven; Kreczko, Alan J.

Subject: US-ROK Letters [UNCLASSIFIED]

Date: Thursday, September 15, 1994 1:02PM

Andy,

1. No problem with U.S. letter to ROK since it commits us to nothing.

2. Re: ROK letter to us, if the question is whether this exchange of letters in fact binds ROK to pay, policy
makers should understand that the ROK would have two outs under the terms of these letters:

First, undertaking is subject to complete resolution of the nuclear issue, e.g., satisfaction of IAEA requirements
and full implementation of the Joint Declaration on Denuclearization of the Korean Peninsula.

Second, ROKs funding is tied to the construction of reactors of similar design to reactors in South Korea. This, at
a minimum, would expose ROK from obligation to pay for substandard reactors (e.g. a Russian model.)
Moreover, if these are of such a design and construction that only South Korea in fact can provide the reactors
then, in effect, ROK's financial guarantee is tied to ROK also constructing the reactors.

We have not seen the draft framework agreement/U.S. letter to the DPRK and therefore are not in a position to
address what effect it has on the letters.
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DRAFT ROK ASSURANCE

I am pleased to confirm that the Republic of Korea will
cooperate fully in efforts to arrange for the financing and
construction in North Korea of light-water nuclear power
reactors of similar design to reactors currently operating or
under construction in South Korea. In particular, the Republic
of Korea guarantees that it will provide not less than (__%)
of all funding necessary to construct such light-water reactors
in North Korea with a total design capacity of approximataely
2,000 MN(e) and will authorize full participation by S8outh
Korean firms in the project. 8uch funds will be made available
to the organization overseaing the project (or its designee).

‘The assurances in this letter are subject to the same
conditions as described in the «framework agreement/U.8. letter
" to the DPRK of September e 1994.% '
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DRAFT ROK ASSURANRCE

I am pleased to confirm that the Republic of Korea will
cooperate fully in efforts to arrange for the financing and
construction in North Korea of light-water nuclear power
reactors of similar design to reactors currently operating or
under construction in South Korea. In particular, the Republic
of Korea guarantees that it will provide not less than (___%)
of all funding necessary to construct such light-water reactors
in North Korea with a total design capacity of approximately
2,000 MW(e) and will authorize full particlipation by South
Korean firms in the project. 8uch funds will be made available
to the organization overseaeing the project (or its designee).

The assurancesg in this letter are subject to the same
conditions as described in the «framework agreement/U.8. letter
" to the DPRK of September e 1994.%
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In order to promote a broad and thorough resolution to the
North Korean nuclear issue, the United States has informed
North Korea in Genava that we are prepared to provide a letter
of assurance with respect to the financing and construction of
a light-water reactor project in North Kaorea. This assurance
would be contingent on a complete resolution of the nuclear
issua, including satisfaction of the IAEBA’s requirements to
address questions arising from North Korea’s past nuclear
activities (such as special inapections as required by the
TAEA). 8Such a resolution would algo require full

implementation of tha Joint Declaration on tha Denuclearization
of the Korean Peninsula.

Based on consultaticna between our two governments, the
United States hag proposed to North Korea that the Republic of
Korea play a central role in financing and genstructing the
proposed light-watar reactor project. We have explained that
this proposal is the only tachnically, golitioally, and
financially viable option.  We also believe that ths rolae
played by the Rapublic of Koxrea in such a project would provide
an opportunity for improving inter-Korean relations.

The provision of a light-water reactor project to North
Korea will be central toc the resolution of the North Korean
nuclear iesue when the U,S.-DPRK talks rasume on September 23,
That project will-only comae into being if the United states
offers the assurances that we discussed with North Korea in the
August session in Geneva. The United statea will do its utmost
to insure the success of tha project. In view of the central
role of the Republic of Korea in the proposed light-water
reactor project, however, Xour written commitment on the
Rapublic of Korea’s participation in the financing and
construction ¢of the preject is essential to our efforts to
remove the North Korean nuclear threat. As you well know, no
light-water reactor tachnology or equipment can be transferred
to North Korea without full implemsntation of its full-scope

safaguards obligations so as to address its past, present, and
future nuclear activitigs.

It will be important that there be progress in North-South
talks as we make progress in our talks with North Korea. We
must continue our close consultations and draw on the strength
fo our forty~year alliance as we sesk to resolve this issue of
vital importance to our alliance. the redaion_ . _and .kha. wania S
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Daniel B.

5:00 |LEAVE FOR DULLES...

) GENEVA

5:53PM Tuesday, September 20, 1994
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SECRET- 20885

NATIONAL SECURITY COUNCIL DEPUTIES’ COMMITTEE MEETING

Declassify on:

DATE: JULY 29, 1994
LOCATION: SITUATION ROOM
TIME: 9:00 - 10:30 a.m.

LIGHT WATER REACTORS IN KOREA

Agenda

I. Introduction . . . . . . . . . . . . . . . . . . . . . NSC
II. Light Water Reactors . . . . . . . . . . . . . . . . . State
IIT. Interim Energy Replacement . . . . . . . . . . . . . . State
IVv. Spent Fuel Removal . . . . . . . . . . . . . . . . . Energy
V. ‘Discussion All Participants
VI. Conclusion NSC

DEC'LASSIFIED E.O. 13526

White House Guidelines,

gePtember 11, 2095
By. I
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LWR SCENARIOS: U.S. LEGAL REQUIREMENTS

NQTE: Set forth below are the basic legal requirements for
U.S. participation under several possible scenarios for
supply of a light-water reactor to the DPRK. The details of
these legal requirements are described in Tab 2.

I. U.S.-ROK Joint Venture

Project Description: The ROK would provide the reactor, the
construction services, and most of the financing. The U.S.

would provide certain project management services and would
deal with the DPRK. It would actively promote the project by
seeking to arrange subcontract suppliers and additional
financing. The U.S. would also guarantee that, in the event
the reactor project is terminated, the President would use the
full powers of his office to facilitate the provision of a
replacement reactor to the DPRK. This "“gqguarantee"” would pot
legally commit the U.S. to provide a replacement reactor (see
Tab 3).

o Congressional Approval: No Congressional approval would be
- required since the U.S. would not be obligated to expend
funds to provide a replacement reactor.

o Agreement for Cooperation: An agreement for nuclear
cooperation would pnot be required.

-- The Atomic Energy Act provides that the kind of
activities that would be undertaken by the U.S. joint
venture partner may take place pursuant to an agreement

. for cooperation. Congress might prefer negotiation of
an agreement for cooperation due to the sensitivity of
this case, but such an agreement would not be required.

-- An agreement for cooperation would be needed gnly if
major component exports from the U.S. were to be made as
part of our effort to facilitate provision of a
replacement reactor.

o Minor Components: If the U.S. joint venture partner were to
provide minor components as part of the primary project, the
DPRK would have to agree to safeguards, peaceful use, and no
retransfer without U.S. consent. The same would be true if
such exports were made from the U.S. as part of our effort
to facilitate provision of a replacement reactor.
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Technology: In order to engage in the North Korea project,
the U.S. joint venture partner would have to obtain a -
specific authorization from the Department of Energy based
on a finding that its activities "will not be inimical to
the interest. of the United States." Congress would have no
statutory role in this process.

-- The nonproliferation steps agreed to by the DPRK as a
condition of U.S. involvement could provide a basis for
the findings needed to authorize such participation.

-- The U.S. firm's participation could be approved
incrementally, with approval of broader activities being
linked to DPRK nonproliferation actions.

-- In addition, we would have to determine whether the ROK
would be using U.S. technology, in which case U.S.
reexport restrictions might apply. Approval of such
reexports should not be a problem if the DPRK is meeting
its nonproliferation commitments.

Nuclear Trade Sanctions: A waiver of sanctions under
section 129 of the Atomic Energy Act would not be needed as
long as no U.S. components were to be transferred (though
the appropriate evaluations could begin in case the U.S., as
part of its commitment to facilitate construction of a
replacement reactor, were to arrange for the export of major
components by a U.S. firm). '

Trading With the Epemy Act: The U.S. joint venture partner

would have to obtain a license from the Treasury
Department's Office of Foreign Assets Control (OFAC) for all :
of its transactions with the DPRK. Congress- -would have no
statutory role in this licensing process. Consultations

with OFAC would be advisable at the earliest opportunity.

Terrorism Controls: It would be prudent to consult with the
Commerce Department to make sure that any exports
anticipated by the U.S. joint venture partner pursuant to
Commerce license could in fact be approved without delay.

" Liability: Liability would pose a significant obstacle to
U.S. contractors' involvement as joint venture partners.

-- Since the purpose of U.S. participation in the joint
venture is primarily to make the proposal more palatable
to the DPRK, the ROK should be asked to hold the U.S.
joint venture partner harmless for liability incurred in
connection with the project.

Environment: Environmental evaluations likely would not be
required for U.S. participation in the joint venture since
the U.S. would not be exporting major reactor components.



II. Russian Construction

Project Description: Russia would be responsible for providing
the reactor and all necessary construction services. Japan
(and possibly other countries in a consortium) would be
responsible for providing financing. The U.S. would actively
promote the project by seeking to arrange suppliers and
financing. The U.S. would also guarantee that, in the event
the reactor project is terminated, the President would use the
full powers of his office to facilitate the provision of a
replacement reactor to the DPRK. This "guarantee” would not
legally commit the U.S. to provide a replacement reactor (see
Tab 3).

o Conaressional Approval: No Congressional approval would be
required since the U.S. would not be obligated to expend
funds to provide a replacement reactor.

o Agreement for Cogperation: Since the U.S. would not be

obliged to provide the reactor or any major components, even
under the "guarantee,” an agreement for nuclear cooperation
would not be required. :

-- An agreement for cooperation would be needed only if
major component exports from the U.S. were to be made as
part of our effort to facilitate provision of a _
replacement reactor. '

o Minor Components: If the U.S. were to provide minor

components either for use in the Russia project or in order
to facilitate a replacement reactor, the DPRK would have to
agree to safeguards, peaceful use, and no retransfer without
U.S. consent.

o Technology: We would have to defermine whether Russia would
be using U.S. technology, in which case U.S. reexport
restrictions might apply.

o Nuclear Trade Sanctions: A waiver of sanctions under
section 129 of the Atomic Energy Act would not be required
(though the appropriate evaluations could begin in case the
U.S., as part of its commitment to facilitate construction
of a replacement reactor, were to arrange for the export of
major components by a U.S. firm).

o Trading With the Enemy Act: No prior steps would be
necessary, but it would be prudent to consult with OFAC and
Commerce.

o Terrorism Controls: No prior steps would be necessary, but
‘it would be prudent to consult with the Commerce Department.
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Liability: Liability would not pose a problem in the sense
that the firms most concerned about such issues (U.S. and
European firms) would not be involved. On the other hang,
concern for the safety of Russian reactors operated by North
Koreans could dry up financing. A Russian indemnification
pledge might not be sufficient to relieve these concerns.

Environment: Environmental evaluations would not be
required since the U.S. likely would not be exporting major
reactor components.

III. European/Japanese Construction

Essentially the same factors apply as in Option II above.
Western firms will be more likely to seek U.S. technology
transfer or commodities than in the Russian case.  Liability
concerns on the part of European or Japanese firms.
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U.S. Performance Guarantee

Project Description: Under either the first or second
scenario, in addition to the political assurances provided in
connection with the U.S.-ROK joint venture gor the Russian
project, the U.S. Government could provide a legally binding
guarantee that, in the event the reactor project is not
completed on grounds for which the DPRK is not responsible, the
U.S. would ensure availability of a replacement reactor. The
notigonal guarantee letter at Tab 4 will be modified based on
the level and type of risk that the USG decides to undertake.

o Congressional Approval: Because the U.S. would be providing
a performance guarantee involving future commitment of funds
- for which appropriations have not been made, Congressional
approval would be required in order to satisfy the
Anti-Deficiency Act.

The Congressional approval should read along the
following lines: *“The Congress hereby approves the
entry into force of the agreement between the United
States and the Democratic People‘'s Republic of Rorea,
signed in Geneva on ., and authorizes its
implementation. There are authorized to be appropriated
such funds as may be necessary for such implementation."”

Under this approach, no budgetary impact would occur
until funds were actually appropriated at a later time.

Because this approach could require subsequent _
appropriations, the U.S. could be place in violation of
its obligation to the DPRK if the guarantee were
triggered- and Congress did not appropriate the necessary
funds. '

In selling this package to. Congress, we would stress
that the contractors bear the risk of sub-standard
performance and the lenders bear the risk of DPRK
failure to repay the loan.

We would bear the risk of financing a replacement
reactor, but we could seek to lower that risk by
requiring that the primary supplier indemnify the U.S.
in the event of its nonperformance (though such an
assurance from Russia might not be worth much).

If we believed that Congress would nat affirmatively
approve the agreement with the DPRK, we might consult
members informally concerning the possibility of using:
existing statutory exceptions that allow contracting
notwithstanding the laws of contract.

These authorities'have been interpreted to allow
exemptions from the Anti-Deficiency Act.

2]

-
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-- Copgress might prefer that the Executive Branch stretch
existing authorities rather than seek Congressional
approval of the agreement.

-- If the guarantee were ever triggered, we would have to
"identify the statutory or Constitutional authority to
procure a reactor on behalf of the DPRK. Such authority
might have to be granted by Congress for execution of
this guarantee.

Agreement for Cooperation: Because the U.S. might have to
supply the reactor or major reactor components in order to
make good on its guarantee, the DPRK would have to accept as
a condition of the guarantee that it would "enter into an
agreement for nuclear cooperation in the event that the U.S.
had to supply the reactor or major components thereof."

-~ A sample agreement for cooperation, tailored to the
DPRK, would be attached to the guarantee letter in order
to set the bounds of this condition. We would have to
persuade the DPRK to accept some of the more demanding
requirements of such an agreement.

-- We could negotiate this agreement before the guarantee
is triggered so that the Congressional review period of
90 continuous session days would not delay.carrying out
work under the guarantee. However, this approach could
lead to contentious negotiations with the DPRK and
contentious Congressional review of an agreement that
ultimately may not be needed. Moreover, work would
probably not be delayed anyway since the U.S. would take
some time to get the project going.

-- Congressional review might be avoided if the reactor
were provided under an IAEA project agreement (which,
pursuant to the U.S.-IAEA agreement for cooperation,
would incorporate the same requirements ‘as would be
required of a U.S.-DPRK agreement for cooperation). The
DPRK would have to rejoin the IAEA under this option.

Minor Components: If the U.S. had to provide minor

components in order to make good on its guarantee, the DPRK
would have to agree to safeguards, peaceful use, and no
retransfer without U.S. consent. Safeguards and peaceful
use will already be a condition of the guarantee, and the
DPRK will have already consented to the concept of no
retransfer in connection with the draft agreement for
cooperation. Therefore, no additional action would be
needed prior to the need to export the components.



o Technology: If the U.S. had to provide additional
technology or other assistance requiring Energy Department
authorization in order to make good on its guarantee, the
steps already agreed . to by the DPRK as a condition of the
guarantee would probably provide a sufficient basis for the
findings needed to authorize such assistance.

o Nuclear Trade Sanctions: The relevant departments and
agencies could begin the preliminary evaluations needed to
support a waiver of nuclear trade sanctions under section
129 of the Atomic Energy Act. Actual processing of the
waiver would not be necessary until the quarantee was
triggered (assuming such a waiver had not already been
required in connection with U.S. participation in the
primary supply project). In the meantime, we presumably
would be developing a record of DPRK compliance with the

~conditions of the guarantee. The waiver would be subject to
Congressional review for 60 days of continuous session.

o Trading With the Enemy Act: Similarly, no specific steps
would have to be taken under the Trading With the Enemy Act
(TWEA) until actual transactions by U.S. persons with the
DPRK were contemplated pursuant to the guarantee. (Under
the U.S.-ROK joint venture option, some activities likely
would have been licensed already, but the range of
activities required under the guarantee might be broader.)
In any case, it would be prudent to consult fully with OFAC
and Commerce so that any eventual transactions could be
approved efficiently. :

o Terrorism Controls: As with TWEA, no specific steps would
have to be taken before the guarantee was triggered, but
consultations with the Commerce Department would be prudent.

o Liability: Liability could pose a significant obstacle to
U.S. contractors®' involvement in connection with the
performance guarantee, particularly if the primary suppliers
were no longer providing liability indeminification. The
U.S. could begin to evaluate the steps that would be
necessary to meet contractors' concerns with a project in
North Korea.

o Environment: Preliminary environmental evaluations should

begin, to the extent possible, before the guarantee is
triggered.

Drafted by: L/PM - Newell Highsmith



DISCUSSION OF U.S. LEGAL REQUIREMENTS

{onal 1 of Di -

o Congress's role in approving an agreement with the DPRK
would depend on whether or not the U.S. gave the DPRK a
binding commitment to provide a replacement reactor in the
event that the primary supply project were not completed.

0 A commitment to use the full powers of the President under
the Constitution to facilitate the provision of a
.replacement reactor (Tab 3) would be wholly within the
powers of the President and therefore would not require
Congressional approval.

0o On the other hand,'a legally binding performance gquarantee
(Tab 4) could require the U.S. to provide resources to
ensure performance by the primary supp11er, by a third
country, or by a U.S. qontractor

-- The binding guarantee at Tab 4 entails considerable
risks: the primary supplier may not perform adequately
(particularly a Russian supplier); the U.S. may not be
able to find a contractor willing to provide substitute
performance in the DPRK; the price of substitute
performance might be exhorbitant; etc.

-- The text at Tab 4 can be modified based on the precise
level and type of risk the USG decides to undertake.

o0 A binding guarantee would raise serious issues under the
Anti-Deficiency Act, which prohibits any government official
from (1) making an "obligation exceeding an amount available
in an appropriation or fund,” or (2) involving the USG in "a
contract or obligation for the payment of money before an
appropriation is made unless authorized by law."

o We do not currently have appropriated funds to cover such a
performance guarantee, and Congress would not likely
appropriate such funds at this time.

o Therefore, any binding guarantee will have to be (1)
approved by Congress in advance, or (2) expressly subject to
the availability of appropriated funds (with an -
acknowledgement that the agreement does not 1nd1cate that
Congress will provide such appropriations).

-- Since condit1on1ng the U.S. guarantee on the
availability of funds likely would not be acceptable to
North Korea, we would want instead to seek Congressional
approval of a signed agreement before the agreement
entered into force.



The Congressional approval should read substantlally as
follows:

"The Congress hereby approves the entry into force of
the agreement between the United States and the
Democratic People's Republic of Korea, signed in Geneva
on » and authorizes its implementation.
There are authorized to be appropriated such funds as
may be necessary for such implementation."

-- By making clear that actual performance under the
guarantee would require the appropriation of funds by
Congress, this approach would eliminate the need for
budgetary scoring at this time.

-- If the U.S. had to perform under the guarantee and
Congress failed to appropriate the funds, the U.S. would
be in breach of its obligation to the DPRK (but Congress
is often in a position to place the U.S. in breach of
its international commitments).

In selling this package to Congress, we would want to stress
that the contractors (Russian or U.S./ROK) would be at risk
under their contracts if the reactor somehow failed to meet
specifications.

-- The guarantee letter refers to reactors "designed"” to
provide 1000 MWe. This formulation is intended to
protect the U.S. from guaranteeing that the reactors
will fully meet specifications. ' '

We would also want to stress that the lender (the ROK or
Japan) would be at risk for nonpayment of the loan by North
Korea.

Most important, we should seek to lower the risk even
further through a government-to-government agreement or a
contractual arrangement requiring that the U.S. be
indemnified in the event of nonperformance by the primary
supplier. (The ROK apparently has suggested the possibility
of such an arrangement if it is the primary supplier.)

Loan Guarantee: One alternative to the performance
guarantee would be to guarantee the availability of funding
(i.e., stand behind the South Korean or Japanese pledge to
loan sufficient funds to North Korea). Under this approach,
the potential liability for the U.S. would be capped by the
value of the loan. '

-- However, a loan guarantee might not satisfy North Korea
in that it protects them only against financial
impediments to project completion, not pol1t1ca1
impediments.
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-- In addition, this approach would require a current
appropriation to meet the risk pursuant to the Credit
Reform Act.

Several existing statutory exceptions permit USG contractlng
actions notwithstanding the. Anti-Deficiency Act.

-- Public Law 85-804 (50 USC 1431) provides that the
President may authorize any agency engaged in national
defense functions to enter into contracts and to make
advance payments "without regard to the provisions of
law relating to"” government contracting whenever the
President deems that such action would facilitate the
national defense.

.-~ Section 162 of the Atomic Energy Act (42 USC 2202)
provides that "the President may, in advance, exempt any
specific action of the [Department of Energy] in a
particular matter from the provisions of law relat1ng to
contracts whenever he determines that such action is
essential in the interest of the common defense and
security.”

-- Section 633(a) of the Foreign Assistance Act (22 USC
2393(a)) provides that, "whenever the President
determines it to be in furtherance of the purposes of
[the FAA], the functions authorized under this Act may
be performed without regard to such provisions of law

regulating . . . contracts and the expenditure of funds
of the Unxted States Government as the President may
specify.”

The first two of these authorities were intended primarily
to facilitate defense-related procurement (though they are
not, by their terms, so limited). Guaranteeing the DPRK
reactor project would not readily fit into this mold because
it would not facilitate a U,S. procurement.

The third statutory exception was intended to facilitate
overseas procurement in connection with foreign assistance
activities. It has typically been exercised to exempt all
FAA actions from specified laws, not to facilitate
particular transactions. It could not easily be stretched
to cover a performance guarantee for a DPRK reactor project.
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o Congress might view the unorthodox use of these exceptions
as an effort to undermine Congress's Constitutional role
with respect to both the approval of treaties and the
appropriation of funds. It might retaliate by prohibiting
the use of funds for the DPRK project.

o On the other hand, given the likely difficulties in
obtaining affirmative Congressional approval of an agreement
with the DPRK, we might conclude that these authorities
would provide a solution to an Executive-Congress stalemate.

-- Such an approach should be accompanied by informal

- consultations with Congress to ensure that there is
general agreement that this approach is preferable to
submitting the agreement with the DPRK for approval.

o The U.S. cannot transfer an LWR, major reactor components,
or nuclear fuel to the DPRK until it  has entered into an
agreement for nuclear cooperation pursuant to section 123 of
the Atomic Energy Act. (Major components are pressure
.vessels, primary coolant pumps, fuel charging or discharging
machines, and control rods.) -

-- In addition, a waiver of nuclear trade sanctions under
section 129 of the Atomic Energy Act would ‘be required,
as well as issuance of the necessary licenses from the
Nuclear Regulatory Commission, the Treasury Department
(under the Trading With the Enemy Act), and the Commerce
Department (terrorism controls). These requirements are
discussed in subsequent sections. '

o In order to enter into an agreement under section 123, the
DPRK will have to agree to the following:

-- A guarantee that it will maintain IAEA safeguards in
perpetuity on items subject to the agreement.

-~ A requirement, as a condition of continued U.S. nuclear
supply, that it will maintain full-scope IAEA safeguards.

-- A provision permitting the United States to apply
fall-back safeguards (i.e., U.S. inspections) in the
DPRK in the event IAEA safeguards cannot be effectively
applied. :

-- A peaceful use guarantee (i.e., the DPRK will not use
items subject to the agreement for any nuclear explosive
device, for research on or development of any such
device, or for any other military purpose).
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-- A U.S. right to cease cooperation and require the return
of items subject to the agreement if the DPRK detonates
a nuclear explosive device or terminates or abrogates a
safequards agreement with the IAEA.

-- A guarantee that it will maintain adequate physical
security with respect to items subject to the agreement.

-- A U.S. right of prior consent before the DPRK may
retransfer to a third country items subject to the
agreement.

-- A guarantee that it will not reprocess, enrich, or alter
in form or content nuclear material subject to the
agreement (section 123 requires only U.S. consent, but
we presumably would want a prohibition in this case).

" -- A U.S. right to approve in advance storage facilities
for separated plutonium, uranium 233, and highly
enriched uranium subject to the agreement (though it is
not anticipated that the DPRK would possess such
materials).

-- A prohibition on the transfer of Sensitive nuclear
technology and restricted data under the agreement.

~- A guarantee that all key conditions and controls will
remain in force in perpetuity with respect to items
subject to the agreement, even 1f the agreement expires
or is terminated.

This agreement would have to be submitted to Congress for a
review period of 90 continuous session days. Congress could
disapprove the agreement during that time by joint
resolution (which the Pres1dent could veto, requiring a 2/3
majority for override).

-- Congress has never disapproved a nuclear cooperation
agreement, but in the case of the U.S.-China agreement,
it imposed stringent conditions on the commencement of
exports pursuant to the agreeement (which have never
been met).

-- In this case, the LWR agreement will already impose
stringent nonproliferation conditions on the DPRK, which
might satisfy Congress's concerns. However, Congress
likely would reject the agreement if the DPRK had not
yet allowed special inspections to take place.

An agreement for cooperation does not commit the United
States to any specific exports or other activities, but
rather establishes a framework of conditions and controls to
govern subsequent transactions, if any.
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-- We might mollify Congressional concerns by proposing an
agreement for cooperation with the DPRK that would
permit only this one reactor project (i.e., any
additional cooperation would require amendment of the
agreement, which Congress would again review for 90
continuous session days).

o Even with an agreement in force, significant exports made
pursuant to it require a license from the U.S. Nuclear
Regulatory Commission.

0 IAEA_P_x_Q.:.es.t_amLSup.p_Ly_Agx_e.emen; The U.S. could supply a
. reactor to the DPRK through the IAEA, subject to the
U.S.-IAEA agreement for cooperation.

-~ This approach would not require an agreement for
cooperation between the U.S. and the DPRK (though the
DPRK would have to agree to the same kind of
requirements in its project agreement with the IAEA and
the U.S.). _

-- Congress would not have a role in approving a project
agreement (as would be the case with an agreement for
cooperation). -

-- The DPRK would have to rejoin the IAEA to -become
eligible for such a project. .

Atomic E Act: E t Of Mi .

0 An agreement for nuclear cooperation is not neéded for
exports of minor reactor components (basically, all nuclear
reactor components other than pressure vessels, primary

coolant pumps, fuel charging or discharging machines, and
control rods).

-- For export of a minor component, section 109(b) of the
Atomic Energy Act requires guarantees from the recipient
government that (1) safeguards will be applied to the
item, (2) the item will be used exclusively for peaceful
purposes, and (3) the item will not be retransferred
without U.S. consent.

Atomic Eperqgy Act: Technology Transfers

o An agreement for nuclear cooperation is not needed for a
transfer of nuclear technology to the DPRK. (Technology
would include everything from a reactor design to reactor
safety knowhow. It would include any transfer of
information or knowhow, including during consultations,
seminars, exchanges, studies, evaluations, etc. It does not
include "public information™ -- i.e., information available
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to the pgblic in books, periodicals, electronic media,
public llbraries, open meetings, etc.)

0 The basic requirement for a transfer of nuclear technology
to the DPRK would be issuance of a specific authorization by
the Department of Energy based on a finding that the
transfer "will not be inimical to the interest of the United
States." This finding would require the concurrence of
State and consultation with Defense, ACDA, Commerce, and the
Nuclear Regulatory Commission.

-- Neither an agreement for cooperation nor full-scope
safeguards is strictly required, though effective
full-scope safeguards is typically an important factor
in the finding of noninimicality.

"0 If another country were supplying the reactor, we would have
to determine whether the reactor incorporated U.S.
technology, in which case reexport controls might apply.

The U.S. does not typically obtain reexport consent rights
in connection with nuclear technology transfers, but it has
done so in a few cases.

-- Moreover, if a U.S. firm had a licensing arrangement
with the ROK requiring its consent for the retransfer,
it could not provide that consent without obtaining
authorization from the Energy Department.

: ic E ACt:  Nucl Trade Sancti

0 The U.S. could not transfer an LWR, major reactor
components, nuclear fuel, or minor reactor components unless
the President waived the prohibition in section 129 on such
trade. '

o Section 129 prohibits such nuclear trade on two grounds that
are applicable to the DPRK: (1) where a nonnuclear-weapon
state has materially violated an IAEA safeguards agreement;
and (2) where a nonnuclear-weapon state has "engaged in
activities involving source or special nuclear material and
having direct significance for the manufacture or
acquisition of nuclear explosive devices, and has failed to
take steps which, in the President's judgment, represent
sufficient progress toward terminating such activities."

~~- The stringent nonproliferation commitments in the LWR
- agreement could form the basis for a determination by
the President that the DPRK had taken sufficient steps
to terminate its proliferant activities, thereby
avoiding sanctions under the second provision cited
above. ' :
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o Either provision could be waived if the President determined
that cessation of nuclear trade "would be seriously
prejudicial to the achievement of United States
nonproliferation objectives or otherwise jeopardize the
common defense and security."

-- This waiver detetmination would have to be submitted to

Congress for 60 days of continuous session before it
took effect.

-~ Congress could disapprove the waiver during that time by
joint resolution or other enactment (which the President
could veto, requiring a 2/3 majority for override).

rrading With the E Act

o The President has exercised his authority under TWEA to ban
all trade and financial transactions with North Korea absent
a license from the Treasury Department's Office of Foreign
Asset Controls (OFAC). (For exports of Commerce-controlled
items, OFAC defers to Commerce's decision on issuing an
export license.)

o OFAC could issue the required license, or the President
could relax the ban. Neither action would requ1re
Congressional consent or consultation.

EAA Terrorism Controls

o The DPRK was designated a "terrorist country"™ in 1988 for
purposes of the terrorism controls in the Export
Administration Act. It therefore is subject to an outright
ban on exports of munitions list items, as well as a
requirement of an individual validated licenses for many
other items.

o If the Secretary of State determined that a controlled item
"could make a significant contribution to the military
potential of such country, including its military logistics
capability, or could enhance the ability of such country to
support acts of international terrorism,” a 30-day prior
notification to Congress would be requzred before the
issuance of a license.

o The criteria for removing a country from the terrorist list
are demanding and would be difficult to meet in the case of
-the DPRK (e.g., a Presidential certification that there has
been a fundamental change in the leadership and policies of
the country, that the country is no longer supporting acts
of terrorism, and that the government has provided
assurances that it will not support terrorist acts in the
future).



Liabili for_ Accident

o U.S. firms will be concerned about potential liability for
’ third party claims arising from discharges of radioactive
materials resulting from an accident. (They have been
somewhat reluctant to participate in efforts to improve the
safety of Russian reactors for that reason.)

o In particular, these firms are concerned that their
participation in a project might provide the basis for a
suit in U.S. courts by foreign plaintiffs (the "Bhopal
scenario").

o Accordingly, if U.S. firms were to participate, there would
probably have to be arrangements to ensure that such firms
were not exposed to unlimited liability.

o The most practical approach would be to create an ad hoc
liability structure for this one transaction.

0 One option might be for a U.S. firm in a joint venture with
South Korean firms to seek an indemmnification agreement from
those firms.

0 Alternatively, we could follow the model used last year with
Russia and Ukraine in connection with the provision of
safety assistance to their civil reactors. A bilateral
agreement would require the recipient State or some other
state (1) to provide for the defense of third party claims
for nuclear damage in any court, (2) to indemnify the
provider of assistance for any judgments that might be
assessed, and (3) to bring no such claims on its own behalf
or on behalf - of others.

-- In the case of the DPRK project, such undertakings might
have to come from the ROK, as the DPRK would not be
regarded as a credible guarantor for the large sums
potentially involved.

o There are two international instruments governing nuclear
liability -- the OECD's Paris Convention of 1960 and the
IAEA'Ss Vienna Convention of 1963. The DPRK, the ROK, Japan,
Russia, China and the U.S. are not party to either major
convention. Accordingly, under present circumstances, a
claim for damage resulting from a reactor accident in the
DPRK might be brought against any participant in the DPRK
reactor project in any court or forum that would hear the
case.

0o One solution would be for all States participating in the
project to join the international system.
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vi 1 F .

o The National Environmental Policy Act (NEPA) would not apply
to this overseas project.

o Instead, E.O. 12114 covers major Federal actions with
environmental effects abroad.

o The "Federal action" in this case would be the government
approvals necessary for U.S. participation in the reactor
project.

-- However, the procedures adopted to implement E.O. 12114
~in the nuclear field exempt the kinds of government
approvals that would be needed in this case other than
approvals for export of a reactor or major reactor
components. .

o If the USG were approving the export of a reactor or major
reactor components, the appropriate environmental .
documentation likely would be required.

-- However, this requirement would not apply if the
approval action were taken either (1) by the President,
or (2) at the direction of the President or a Cabinet
officer when the national security is involved.

o If the Department of Energy were approving the participation
of U.S. firms in the North Korean reactor project,
environmental documentation likely would not be required.

-- The procedures adopted to implement E.O. 12114 focus on
the provision of a "physical project"” and exempt actions
taken under section 57 of the Atomic Energy Act, which
includes DOE approval of nuclear-related activities
‘overseas.

Drafted by: L/PM - Newell Highsmith



- POLITICAL COMMITMENT

This letter would offer only a political commitment from
President Clinton. It would not require Congressional
approval and would not violate the Anti-Deficiency Act.

I wish to confirm to you that I will use the full powers of
my office in accordance with the U.S. Constitution to
facilitate arrangements for the construction within North Korea
by [Russia/South Korea/United States] of a light-water nuclear
power reactor facility designed to provide approximately 1000
MWe. This effort will include arranging for financing by
(Japan]} [South Korea)][a consortium consisting of Japan, South
Korea, etc.]. 1In addition, in the event that this reactor
project is not completed for reasons beyond the control of
North Korea, I will use the full powers of my office in
accordance with the U.S. Constitution to facilitate the supply
to North Korea of a light-water reactor facility designed to
provide approximately 1000 MWe, including if necessary the
provision of such a facility from the United States.

I provide these assurances on the understanding that: (1)
the DPRK will remain a party to the Treaty on the
Non-Proliferation of Nuclear Weapons and will comply fully with
that Treaty; (2) the DPRK will comply fully with its
obligations under the DPRK-IAEA safeguards agreement; (3) the
DPRK will comply fully with the terms of the Joint Declaration
on the Denuclearization of the Korean Peninsula; (4) the DPRK
will transfer all spent fuel from its 5MW nuclear reactor
to -within ___ months of the entry into force of
this agreement; (S) the DPRK will not refuel its SMW reactor at
any time; (6) the DPRK will cease all further construction on
the reactor(s) at and the radiochemical
laboratory at and will not construct any
reactors or laboratories of these types in the future.




EINDING_GHABAHIﬁE

This letter would legally bind the U.S. to provide a
replacement reactor, if necessary. We would need to seek
Congressional approval in order to satisfy the
Anti-Deficiency Act. An entry-into-force provision would
allow for referral to Congress. U.S. supply of the reactor
pursuant to the guarantee would be conditioned on
conclusion of an agreement for nuclear cooperation.

-I wish to confirm to you that the United States will exert
its utmost efforts to facilitate arrangements for the
construction within North Korea by [Russia/South Korea/United
States]) of a light-water nuclear power reactor facility
designed to provide approximately 1000 MWe. This effort will
include arranging for financing by [Japan]([South Korea]({a
consortium consisting of Japan, South Korea, etc.]. The United
States guarantees that, in the event that this reactor project
is not completed for reasons beyond the control of North
Korea, the United States will take those steps necessary to
ensure the availability to North Korea of a light-water reactor
facility designed to provide approximately 1000 MWe on terna
similar to those of the original reactor project.

This offer and guarantee is subject to the following
conditions: (1) the DPRK shall remain a party to the Treaty on
the Non-Proliferation of Nuclear Weapons and shall comply fully.
with that Treaty; (2) the DPRK shall comply fully with its
obligations under the DPRK-IAEA safeguards agreement; (3) the
DPRK shall comply fully with the terms of the Joint Declaration
on the Denuclearization of the Korean Peninsula; (4) the DPRK
shall transfer all spent fuel from its SMW nuclear reactor
to within ___ months of the entry into force of
this agreement; (S) the DPRK shall not refuel its SMW reactor
at any time; (6) the DPRK shall cease all further construction
on the reactor(s) at and the radiochemical
laboratory at and shall not construct any
reactors or laboratories of these types in the future. 1In
addition, in the event that the U.S. must supply a light-water
reactor or major components thereof pursuant to this letter,
such supply shall be conditioned on the DPRK agreeing to enter
into an agreement for nuclear cooperation in substantially the
form attached heteto.

If you agree to these terms, I propose that this letter and
your favorable response shall constitute an agreement between
our countries, which shall enter into force upon further
notification between us that we have completed our respective
domestic approval processes. -



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO.
AND TYPE

SUBJECT/TITLE

DATE RESTRICTION

003¢. memo

DCI North Korea Task Force to Steve Aoki re North Korea (15 pages)  07/20/1994 Pl/b(1)

COLLECTION:
Clinton Presidential Records
National Security Council
Mary Derosa (Legal Advisor)
OA/Box Number; 3500

FOLDER TITLE:
North Korea [7]

2009-0528-F
kc1450

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA|

P2 Relating to the appointment to Federal office |[(a)(2) of the PRA|

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

PS Release would disclose confidential advice hetween the President
and his advisors, or between such advisors [a}(5) of the PRA|

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. P’ersonal record misfile defined in accordance with 44 U.S.C,
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - |5 U.S.C. §52(b}]

b(1) National security classificd information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA|

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA|

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA|

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|

b(8) Release would disclose information concerning the regulation of
financial institutions |[(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA|






Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

003d. paper re Conventional Energy (9 pages) 08/00/1994  PI/b(1)
COLLECTION:

Clinton Presidential Records
National Security Council
Mary Derosa (Legal Advisor)
OA/Box Number: 3500

FOLDER TITLE:
North Korea [7]

2009-0528-F
kci450

RESTRICTION CODES

Presidential Records Act - [44 US.C. 2204(a))

Pl National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information |[(a)(4) of the PRA|

PS Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA|

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).

RR. Document will be reviewed upon request.

Freedom of Information Act - [S U.S.C. 552(b)|

b(1) National security classified information {(b)(1) of the FOIA|

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA|

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy |(b)(6) of the FOIA]|

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|

h(8) Release would disclose information concerning the regulation of
financial institutions |(b)(8) of the FOIA|

b(9) Release would disclose geological or geophysical information
concerning wells [(b)}(9) of the FOIA|



GUARANTEE LETTER

Attached are four options for guarantee letters.

-~ Option 1 would establish a political obligation rather
than a legal obligation. It might be offered to back up
a U.S.-ROK joint venture fully funded by the ROK.

-- Option 2 would establish a legal obligation, but the
guarantee of project performance would not include
provision of a replacement reactor. 1It, too, probably
would not be sufficient except in connection with a
U.S.-ROK joint venture fully funded by the ROK.

-— Options 3 and 4 would establish legally binding
guarantees that would have to be submitted for
Congressional approval due to Anti-Deficiency Act
requirements. (In making good on such a guarantee, the
U.S. could not export a reactor from the U.S. except in
accordance with U.S. law. See paper on legal
requirements for U.S. supply.)

Most of this paper will discuss the obstacles to options 3
and 4, which attempt to meet the DPRK's request for a
legally binding U.S. guarantee that the DPRK will receive a
light-water reactor (LWR).

U.S. performance of such a "guarantee" could involve (1)
securing the contractor's performance through diplomatic
means, (2) securing the performance of another party through
diplomatic means, or (3) providing resources to ensure
performance by the contractor, another party, or a U.S.
contractor. The first two alternatives are within the
President's existing powers. Only the third alternative
raises issues of Anti-Deficiency Act compliance and
Congressional approval.

Anti-Deficiency Act:

o

A substitute U.S. reactors would likely cost over $3
billion. The U.S. might be faced with such an outlay after
having already expended funds on the first project in an
effort to secure performance by the primary supplier.

Congress would not likely appropriate funds to cover such a
guarantee.

The Anti-Deficiency Act prohibits any government official
from (1) making an "obligation exceeding an amount available
in an appropriation or fund," or (2) involving the USG in "a
contract or obligation for the payment of money before an
appropriation is made unless authorized by law.”

Privileged Attorney-Client Communication
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Therefore, any binding guarantee will have to be approved by
Congress in advance or will have to be expressly subject to
the availability ofC@ppropriated funds.

-—- The preferred optidn _for Anti-Deficiency Act purposes

would be a clause codbe:ping availability of funds.
L-

—-- However, since such a clause likely would not be
acceptable to North Korea, we would want instead to seek
Congressional approval of a signed agreement before the
agreement entered into force.

-- Even for this approach, an estimate of the cost of
guaranteeing performance might be required, and Congress
and the Congressional Budget Office might seek a
significant budgetary offset.

-- The Congressional approval might read as follows (in
order of preference for Anti-Deficiency Act purposes):

ALTERNATIVE: "The Congress hereby approves the
agreement between the United States and the Democratic
People's Republic of Korea, signed in Geneva

on , and authorizes its implementation
notwithstanding any provisions of law relating to
contracts."

ALTERNATIVE: "The Congress hereby approves the

agreement between the United States and the Democratic
People's Republic of Korea, signed in Geneva

on , and authorizes its implementation.
There are authorized to be appropriated such funds as

may be necessary for such implementation."

ALTERNATIVE: "The Congress hereby approves the
agreement between the United States and the Democratic
People's Republic of Korea, signed in Geneva

on , and authorizes its implementation."”

Since the lender (the ROK or Japan) would be at risk for
nonpayment of the loan by North Korea, the U.S. risk would
be limited to nonperformance of the reactor supply contract,
and that risk might be relatively small if U.S. and/or ROK
firms were responsible for the contract.

-- That risk might be lowered even further by an

indemnification agreement with the U.S./ROK contractor
in the event of the contractor's nonperformance.
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o Loan Guarantee: Guaranteeing North Korean repayment of its
loan would be a less exotic commercial arrangement, and the
potential liability for the U.S. would be capped by the
value of the loan.

-— However, a loan guarantee might not satisfy North Korea
in that it protects them only against financial
impediments to project completion, not political
impediments. In addition, it would shift the risk of
DPRK nonpayment from the lender to the U.S., and that
risk may exceed the risk of nonperformance.

Binding Guarantee Without Congressional Approval

0 We continue to explore statutory exceptions that might allow

us to make a binding guarantee without Congressional
approval, notwithstanding the Anti-Deficiency Act.

~— Public Law 85-804 (50 USC 1431) provides that the
President may authorize any agency engaged in national
defense functions to enter into contracts and to make
advance payments "without regard to the provisions of
law relating to" government contracting whenever the
President deems that such action would facilitate the
national defense.

—-— Section 162 of the Atomic Energy Act (42 USC 2202)
provides that "the President may, in advance, exempt any
specific action of the [Department of Energy] in a
particular matter from the provisions of law relating to
contracts whenever he determines that such action is
essential in the interest of the common defense and
security."

-~ Section 633(a) of the Foreign Assistance Act (22 USC
2393(a)) provides that, "whenever the President
determines it to be in furtherance of the purposes of
[the FAA], the functions authorized under this Act may
be performed without regard to such provisions of law

regulating . . . contracts and the expenditure of funds
of the United States Government as the President may
specify."”

—-— [Would an indemnification agreement with the ROK
eliminate the need for appropriated funds under the
Anti-Deficiency Act?]

Privileged Attorney-Clien mmuni ion
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The third statutory exception -- under the Foreign
Assistance Act -- was intended to free overseas procurement
from contract law provisions better suited to domestic
procurement.

-— This exception was intended to facilitate overseas
procurement in connection with foreign assistance
activities. It could not easily be stretched to cover a
performance guarantee for a DPRK reactor project.

—-— In addition, this exception has typically been exercised
to exempt all FAA actions from specified laws, not to
facilitate particular transactions (as would be the case
with the DPRK reactor project).

The other two statutory exceptions -- national defense and
Atomic Energy Act -- were intended primarily to facilitate
defense-related procurement. (For example, the national
defense exception has been used to justify indemnification
clauses for contractors in U.S. nuclear weapons programs
without regard to the availability of appropriated funds.)

-- Guaranteeing the DPRK reactor project would not readily
fit into this mold because it would not facilitate a
U.S. procurement.

-~ Nonetheless, since these exceptions are not expressly
limited to U.S. procurement contracts, an argument could
be made that the USG can enter into a contract as
guarantor where the completion of that contract would
"facilitate the national defense" or "is essential in
the interest of the common defense and security."”

Using one of these statutory exceptions might prompt
Congress to retailate by curtailing the availability of that
exception.

Congress might also view the unorthodox use of these
exceptions as an effort to undermine Congress's
Constitutional role with respect to both the approval of
international agreements and the appropriation of funds.
The result might be more confrontational than simply
submitting the guarantee letter for Congressional approval.

Privileged A rney-Clien mmuni ion
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Determining Compliance with Reciprocal Commitments
o The U.S. and North Korea will have highly subjective

determinations to make as to the other party's compliance
with its commitments under the agreement.

-~ For example, North Korea might cite delays in reactor
construction to argue that the U.S. has not met its
guarantee obligation, thereby releasing North Korea from
its nonproliferation commitments under the agreement.

-—- Conversely, the U.S. and North Korea could have a
dispute as to whether North Korea has met its obligation
to comply with the NPT and IAEA safeguards, particularly
in view of the history of disagreement over the scope of
IAEA safeguards.

The North Korean safeguards obligation and the U.S.
guarantee are not readily susceptible to objective
compliance criteria (though verification is easier with some
other obligations, such as spent fuel transfer, no
reprocessing, no refueling, and no reactor or reprocessing
construction).

Signing the Guarantee

0 With each of these guarantee options, we have the issue of
who should sign the letter.

0 A letter from Clinton to Kim would certainly be most
satisfactory to the DPRK, but EAP has noted political
difficulties with Clinton sending a letter to the head of a
terrorist state with which we do not maintain diplomatic
relations.

Limiting Scope of Guarantee

0 The letters refer to reactors "designed" to provide 1000

MWe. This formulation is intended to protect the U.S. from
guaranteeing that the reactors (particularly if they are
Russian) will fully meet specifications. If the DPRK
chooses Russian reactors, the DPRK should bear the risk of
poor Russian quality.
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[NOTE: None of these options are precisely modeled on the
guarantee letter signed by President Carter in connection with
the Camp David peace accords. The Carter letter was treated as
a legally binding "sole" executive agreement and was reported
to Congress as such under the Case Act. It was not submitted
to the Senate for advice and consent or subject to other

Congressional approval. 1In consultations with Congress, we
apparently took the position that the U.S. was legally bound by
the commitments to (1) consult in the event of a violation of
the peace accords, (2) conduct aerial monitoring, and (3) use
utmost efforts to obtain from the Security Council the
establishment of the multinational force. However, the key
commitment for our purposes -- that "the President will be
prepared to take those steps necessary to ensure the
establishment and maintenance of an acceptable alternative
multinational force" -- may have been treated more

equivocally. Some historic documents suggest that it was
deemed not to be an obligation of the United States to provide
the force, only an obligation of the President to "be prepared"
to do so. The caveat at the beginning of the letter "subject
to United States Constitutional processes” also was relied upon
to explain why Congressional approval was not required. 1In the
end, U.S. participation in the MFO was authorized by statute.

L. has serious reservations as to whether the language "will be
prepared to" would be adequate in this case to convert the
performance guarantee into a "best efforts" pledge not
requiring the approval of Congress.]

Attachments: Options 1-4

Drafted: L/PM - Newell Highsmith SELOESN 2795
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PTION 1

[QPTION 1 would represent only a political commitment from
President Clinton. It would not require Congressional approval
and would not violate the Anti-Deficiency Act.

Advantage: We would not have to go to Congress.
Disadvantage: We would have to admit to the DPRK that it is

not legally binding. This Administration might renege on its
pledge, or it might end before the reactor facility is
completed.]

TEXT

I wish to confirm to you that I will exert my utmost efforts
to facilitate arrangements for the construction within North
Korea by [Russia/South Korea/United States] of a light-water
nuclear power reactor facility designed to provide
approximately 1000 MWe. This effort will include arranging for
financing by [Japan][South Korea)[a consortium consisting of
Japan, South Korea, etc.]. I guarantee that, in the event that
this reactor project is terminated on grounds for which North
Korea is not responsible, I will use the full powers of my
office to ensure the supply to North Korea of a light-water
reactor facility designed to provide approximately 1000 MWe,
including if necessary the provision of such a facility from
the United States.

I provide these assurances on the understanding that: (1)
the DPRK will remain a party to the Treaty on the
Non-Proliferation of Nuclear Weapons and will comply fully with
that Treaty; (2) the DPRK will comply fully with its
obligations under the DPRK-IAEA safeguards agreement; (3) the
DPRK will comply fully with the terms of the Joint Declaration
on the Denuclearization of the Korean Peninsula; (4) the DPRK
will transfer all spent fuel from its 5MW nuclear reactor
to within __ months of the entry into force of
this agreement; (5) the DPRK will not refuel its 5MW reactor at
any time; (6) the DPRK will cease all further construction on
the reactor(s) at and the radiochemical
laboratory at and will not construct any
reactors or laboratories of these types in the future.




TION

[QPTION 2 would be treated as a "sole" executive agreement. It
would not require Congressional approval or violate the
Anti-Deficiency Act. The obligations to exert utmost efforts
to arrange a reactor project and to "seek to ensure" the
provision of a replacement reactor would be legally binding,
but would be within the existing authority of the President.
This formulation would not bind the U.S. to provide or pay for
a replacement reactor, thereby avoiding Anti-Deficiency Act
problems. To meet its obligations, the U.S. could be required
to issue any necessary export licenses, negotiate an agreement
for nuclear cooperation, etc., but not provide funding.

Advantage: We would not have to go to Congress.
Disadvantage: We would have to admit to the DPRK that the

"guarantee" portion of the agreement does not bind the U.S. to
provide a reactor, but only to seek to arrange for a reactor to
be provided.]

TEXT

I wish to confirm to you that the United States will exert
its utmost efforts to facilitate arrangements for the
construction within North Korea by [Russia/South Korea/United
States] of a light-water nuclear power reactor facility
designed to provide approximately 1000 MWe. This effort will
include arranging for financing by [Japan][South Korealla
consortium consisting of Japan, South Korea, etc.]. 1In the
event that this reactor project is terminated on grounds for
which North Korea is not responsible, the United States shall
seek to ensure the supply to North Korea of a light-water
reactor facility designed to provide approximately 1000 MWe,
including if necessary the provision of such a facility from
the United States.

This offer and guarantee is subject to the following
conditions: (1) the DPRK shall remain a party to the Treaty on
the Non-Proliferation of Nuclear Weapons and shall comply fully
with that Treaty; (2) the DPRK shall comply fully with its
obligations under the DPRK-IAEA safequards agreement; (3) the
DPRK shall comply fully with the terms of the Joint Declaration
on the Denuclearization of the Korean Peninsula; (4) the DPRK
shall transfer all spent fuel from its SMW nuclear reactor
to within __ months of the entry into force of
this agreement; (5) the DPRK shall not refuel its 5MW reactor
at any time; (6) the DPRK shall cease all further construction
on the reactor(s) at and the radiochemical
laboratory at and shall not construct any
reactors or laboratories of these types in the future.




PTION

[OQPTION 3 would legally bind the U.S. to provide a replacement
reactor, if necessary. We would need to seek Congressional
approval in order not to run afoul of the Anti-Deficiency Act.
An entry-into-force provision would allow for referral to
Congress. U.S. supply of the reactor pursuant to the guarantee
would be conditioned on conclusion of an agreement for nuclear
cooperation.

Advantage: Comes closest to meeting the demands of the DPRK.
Disadvantage: Subject to the whims of Congress.]
TEXT

I wish to confirm to you that the United States will exert
its utmost efforts to facilitate arrangements for the
construction within North Korea by [Russia/South Korea/United
States] of a light-water nuclear power reactor facility
designed to provide approximately 1000 MWe. This effort will
include arranging for financing by [Japan][South Korea]la
consortium consisting of Japan, South Korea, etc.]. The United
States guarantees that, in the event that this reactor project
is terminated on grounds for which North Korea is not
responsible, the United States will take those steps necessary
to ensure the supply to North Korea of a light-water reactor
facility designed to provide approximately 1000 MWe, including
if necessary the provision of such a facility by the United
States.

This offer and guarantee is subject to the following
conditions: (1) the DPRK shall remain a party to the Treaty on
the Non-Proliferation of Nuclear Weapons and shall comply fully
with that Treaty; (2) the DPRK shall comply fully with its
obligations under the DPRK-IAEA safeguards agreement; (3) the
DPRK shall comply fully with the terms of the Joint Declaration
on the Denuclearization of the Korean Peninsula; (4) the DPRK
shall transfer all spent fuel from its S5MW nuclear reactor
to within ____ months of the entry into force of
this agreement; (5) the DPRK shall not refuel its 5MW reactor
at any time; (6) the DPRK shall cease all further construction
on the reactor(s) at _ and the radiochemical
laboratory at and shall not construct any
reactors or laboratories of these types in the future. In
addition, in the event that the U.S. must supply a light-water
reactor or major components thereof pursuant to this letter,
such supply shall be conditioned on the DPRK agreeing to enter
into an agreement for nuclear cooperation in substantially the
form attached hereto.

This offer and guarantee shall enter into force upon
further notification from the United States that we have
completed our domestic approval process.



OPTION 4

[OPTION 4 is different from Option 3 only in that it requires a
response from the DPRK.

Advantage: Legally binds the DPRK as well.
Disadvantage: We would have to ensure that the DPRK's response

did not attempt to modify the terms of the agreement.]
TEXT

I wish to confirm to you that the United States will exert
its utmost efforts to facilitate arrangements for the
construction within North Korea by [Russia/South Korea/United
States] of a light-water nuclear power reactor facility
designed to provide approximately 1000 MWe. This effort will
include arranging for financing by [Japan]{South Korealla
consortium consisting of Japan, South Korea, etc.]. The United
States guarantees that, in the event that this reactor project
is terminated on grounds for which North Korea is not
responsible, the United States will take those steps necessary
to ensure the supply to North Korea of a light-water reactor
facility designed to provide approximately 1000 MWe, including
if necessary the provision of such a facility by the United
States.

This offer and guarantee is subject to the following
conditions: (1) the DPRK shall remain a party to the Treaty on
the Non-Proliferation of Nuclear Weapons and shall comply fully
with that Treaty; (2) the DPRK shall comply fully with its
obligations under the DPRK-IAEA safeguards agreement; (3) the
DPRK shall comply fully with the terms of the Joint Declaration
on the Denuclearization of the Korean Peninsula; (4) the DPRK
shall transfer all spent fuel from its 5MW nuclear reactor
to within __ months of the entry into force of
this agreement; (5) the DPRK shall not refuel its S5MW reactor
at any time; (6) the DPRK shall cease all further construction
on the reactor(s) at and the radiochemical
laboratory at and shall not construct any
reactors or laboratories of these types in the future. 1In
addition, in the event that the U.S. must supply a light-water
reactor or major components thereof pursuant to this letter,
such supply shall be conditioned on the DPRK agreeing to enter
into an agreement for nuclear cooperation in substantially the
form attached hereto.

If you agree to these terms, I propose that this letter and
your favorable response shall constitute an agreement between
our countries, which shall enter into force upon further
notification between us that we have completed our respective
domestic approval processes.
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NOTE: Set forth below are the legal requirements for U.S.
participation under several possible scenarios for supply of
a light-water reactor to the DPRK. The details of these
legal requirements are described in the attachment.

I. . Performan ran

Proj D ription: The U.S. would not provide equipment,
construction services, or financing. It would actively promote
the project by seeking to arrange suppliers and financing. It

would guarantee that, in the event the reactor project is
terminated, the U.S. would ensure provision of the reactor.

o Agreement for eration: Because the U.S. might have to
supply the reactor or major reactor components in order to
make good on its guarantee, the DPRK would have to accept as
a condition of the guarantee that it would "enter into an
agreement for nuclear cooperation in the event that the U.S.
had to supply the reactor or major components thereof.”

-—- A sample agreement for cooperation, tailored to the
DPRK, should be attached to the guarantee letter in
order to set the bounds of this condition. We will have
to explain the agreement for cooperation, as some of its
requirements will probably put off the DPRK initially.

-— We could negotiate the agreement before the guarantee is
triggered so that the Congressional review period of 90
continuous session days would not delay carrying out
work under the guarantee.

-—- This approach could lead to contentious negotiations
with the DPRK and contentious Congressional review of an
agreement that ultimately may not be needed. Moreover,
work would probably not be delayed anyway since the U.S.
would take some time to get the project going.

-- Congressional review could be avoided if the reactor
were provided under an IAEA project agreement (which,
pursuant to the U.S.-IAEA agreement for cooperation,
would incorporate the same requirements as would be
required of a U.S.-DPRK agreement for cooperation). The
DPRK would have to rejoin the IAEA under this option.

0 Minor Components: If the U.S. had to provide minor
components in order to make good on its guarantee, the DPRK
would have to agree to safeguards, peaceful use, and no
retransfer without U.S. consent. Safeguards and peaceful
use will already be a condition of the guarantee, and the




DPRK will have already consented to the concept of no
retransfer in connection with the draft agreement for
cooperation. Therefore, no action would be needed prior to
the need to export the components.

Technology: If the U.S. had to provide technology or other
assistance requiring Energy Department authorization in
order to make good on its guarantee, the steps already
agreed to by the DPRK as a condition of the guarantee would
probably provide a sufficient basis for the findings needed
to authorize such assistance.

—— In addition, we would have to determine whether the
primary supplier would be using U.S. technology, in
which case U.S. reexport restrictions might apply.

Nuclear Trade Sanctions: The relevant departments and
agencies could begin the preliminary evaluations needed to
support a waiver of nuclear trade sanctions under section
129 of the Atomic Energy Act. Actual processing of the
waiver would not be necessary until the guarantee was
triggered. 1In the meantime, we presumably would be
developing a record of DPRK compliance with the conditions
of the guarantee. (The waiver would be subject to
Congressional review for 60 days of continuous session.)

Trading With the Enemy Act: Similarly, no specific steps
would have to be taken under the Trading With the Enemy Act
(TWEA) until actual transactions by U.S. persons with the
DPRK were contemplated. However, it would be prudent to
consult fully with Treasury's Office of Foreign Assets
Control (OFAC) and Commerce so that any eventual
transactions could be approved efficiently.

Terrorism Controls: As with TWEA, no specific steps would
have to be taken before the guarantee was triggered, but
consultations with the Commerce Department would be prudent.

Liability: Liability will pose a significant obstacle to
U.S. contractors' involvement in the project. The U.S.

should begin to evaluate the steps that would be necessary
to meet contractors' concerns with a project in North Korea.

Environment: Preliminary environmental evaluations should
begin, to the extent possible, before the guarantee is
triggered.

Indemnification: If the ROK is the primary supplier of the
reactor, we should consider obtaining an indemnification
pledge so that the cost of any replacement reactor would be
borne by the ROK. (Such indemnification is probably beyond
the capability of the Russians.)



II. "B Efforts” aran

Proj D iption: The U.S. would not provide equipment,
construction services, or financing. It would actively promote
the project by seeking to arrange suppliers and financing. The
"guarantee" would not legally commit the U.S. to provide a
replacement reactor in the event the reactor project was
terminated.

—-— The President could provide a political commitment to
"use the full powers of his office" to ensure the supply
of the LWR to the DPRK.

—-— Alternatively, the U.S. could provide a binding
guarantee to "seek" to ensure the supply of the LWR,
without undertaking to pay for a replacement.

o Agreement for Cooperation: Since the U.S. would not be
obliged to provide the reactor or any major components, even
under the guarantee, an agreement for nuclear cooperation
under section 123 of the Atomic Energy Act would not be

required.
0 Minor Components: Similarly, no prior steps would be

required for possible minor component exports under the
guarantee.

0o Technology: The same would be true for possible transfers
of nuclear technology (but we would still have to determine
if U.S. technology was being used by the ROK or Russia).

0o Nuclear Trade Sanctions: No prior steps would be necessary,

but it would be prudent to begin section 129 evaluations.

o Trading With the Enemy Act: No prior steps would be
necessary, but it would be prudent to consult with OFAC and

Ccommerce.

0 Terrorism Controls: No prior steps would be necessary, but
it would be prudent to consult with the Commerce Department.

o Liability: Liability issues should be examined as early as
possible.

o Environment: Environmental evaluations should begin as
early as possible.

o Indemnification: An indemnification pledge from the primary
supplier would be useful, but not as critical given the
qualifications to this "guarantee."



III. —ROK int Ventur

A. Venture Accompanied by Binding Guarantee

Proj ipti : The ROK would provide the reactor, the
construction services, and financing. The U.S. would provide
certain project management services and would deal with the
DPRK. It would also guarantee to the DPRK that, in the event
the reactor project is terminated, the U.S. would ensure
provision of the reactor.

o Agreement for Cooperation: An agreement for nuclear
cooperation would not be required.

-- The Atomic Energy Act provides that such activities may
take place pursuant to an agreement for cooperation.
Congress might expect negotiation of an agreement for
cooperation due to the sensitivity of this case.
However, an agreement for cooperation is not required.

-- However, the DPRK would have to accept as a condition of
the guarantee that it would "enter into an agreement for
nuclear cooperation in the event that the U.S. had to
supply the reactor or major components thereof" under
the guarantee.

0 Minor Components: If the U.S. were to provide minor
components either as part of the primary project or in order
to make good on its guarantee, the DPRK would have to agree
to safeguards, peaceful use, and no retransfer without U.S.
consent. As previously noted, the DPRK would have already
agreed to these concepts in the guarantee letter.

o Technology: The U.S. joint venture partner would have to
obtain a specific authorization from the Department of
Energy to engage in the North Korea project. Congress would
have no statutory role in this process.

-- The steps agreed to by the DPRK as a condition of the
guarantee might provide a sufficient basis for the
findings needed to authorize such participation.

—-—- The U.S. firms participation could be approved
incrementally, with broader activities being linked to
DPRK nonproliferation actions.

~— In addition, we would have to determine if U.S.
technology was being used by the ROK.

0 Nuclear Trade Sanctions: A waiver of sanctions under
section 129 of the Atomic Energy Act would not be required
(though the appropriate evaluations could begin in case
nuclear exports from the U.S. were ultimately required under
the guarantee).
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o Trading Wi h n : The U.S. joint venture partner
would have to obtain a license from OFAC for all of its
transactions with the DPRK. Congress would have no
statutory role in this licensing process. Consultations
with OFAC would be advisable at the earliest opportunity.

o Terrorism Controls: It would be prudent to consult with the
Commerce Department to make sure that any exports
anticipated by the U.S. joint venture partner pursuant to
Commerce license could in fact be approved without delay.

o Liability: Liability would pose a significant obstacle to
U.S. contractors' involvement as joint venture partners.

—-— Since the purpose of U.S. participation in the joint
venture is primarily to make the proposal more palatable
to the DPRK, the ROK should be asked to hold the U.S.
joint venture partner harmless for liability incurred in
connection with the project.

o Environment: Environmental evaluations likely would not be
required for U.S. participation in the joint venture (absent
U.S. component exports).

o Indemnification: The U.S. should obtain from the ROK an
indemnification pledge so that the cost of any replacement
reactor would be borne by the ROK. If the ROK wants this
business, it should be willing to hold the U.S. harmless
against the costs of its failure to perform.

B. Venture Accompanied by "Best Efforts™ Guarantee

Project Description: The ROK would provide the reactor, the
construction services, and financing. The U.S. would provide
certain project management services and would deal with the
DPRK. We would also guarantee that, in the event the reactor
project is terminated, the U.S. would "seek" to ensure -- or
use the full powers of the President to ensure -- the provision
of the reactor to the DPRK. This "guarantee" would not legally
commit the U.S. to provide a replacement reactor.

o Agreement for Cooperation: An agreement for nuclear
cooperation would not be required, nor would the DPRK have
to accept in principle the terms of the agreement for
nuclear cooperation.

0 Minor Components: If the U.S. were to provide minor
components either as part of the primary project or in
connection with its "guarantee,” the DPRK would have to
agree to safeguards, peaceful use, and no retransfer without
U.S. consent.
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o Technology: As in the previous scenario, the U.S. joint
venture partner would have to obtain a specific
authorization from the Department of Energy (and we would
have to determine if U.S. technology was being used by the
ROK) .

o Nuclear T nctions: A waiver of nuclear trade
sanctions under section 129 of the Atomic Energy Act would
not be required (though the appropriate evaluations might
begin in case we ultimately chose to export components under
the "guarantee").

o Trading With the Enemy Act: The U.S. joint venture partner

would have to obtain a license from OFAC.

0o Terrorism Controls: No advance steps would be necessary in
connection with U.S. terrorism controls, but again, it would
be prudent to consult with the Commerce Department.

0 Liability: Liability would still pose a significant
obstacle to U.S. contractors' involvement as joint venture
partners.

-- Again, we should seek from the ROK a commitment to hold
the U.S. joint venture partner harmless for liability
incurred in connection with the project.

o Environment: Environmental evaluations likely would not be
required for U.S. participation in the joint venture (absent
U.S. component exports).

0 Indemnification: The U.S. could obtain from the ROK a
pledge to indemnify the U.S. in the event of nonperformance,
but it would not be essential since the U.S. would not be
legally bound to provide a replacement reactor.

1Iv. .S. as neral ntr r

Project Description: The legal issues under this approach
would be roughly the same as under the U.S.-ROK joint venture
scenario, assuming the general contractor would be a U.S. firm
(the USG should not undertake such an effort itself). As in
the joint venture scenario, this approach could be backed by a
political commitment or a binding guarantee from the USG.

o Agreement for Cooperation: The need for an agreement for
cooperation (or an IAEA project agreement) might be greater
since the U.S. firm would be directly responsible for
completion of the project and might want the option of U.S.
supply in the event that foreign equipment suppliers did not
perform.
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o Indemnification: Under this approach, unlike the joint
venture scenarios, a U.S. general contractor might not be
able to obtain liability indemnification from its
subcontractors -- even if ROK subcontractors would be
performing most of the work.

V. Financial ran

o Project Description: The U.S. would not provide equipment,
construction services, or financing. It would actively
promote the project by seeking to arrange suppliers and
financing. It would guarantee repayment of the loan (i.e.,

stand behind the DPRK if it fails to repay the lender --
most likely Japan or the ROK). This approach would address
the financial risk involved in the project, but not the risk
of nonperformance by the primary supplier.

o Agreement for ration: Unnecessary.
0 Minor Components: No steps necessary.
0o Technology: No steps necessary (but we would have to

determine if U.S. technology was being used by the primary
supplier).

o Nuclear Trade Sanctions: No waiver necessary.

0 Trading With the Enemy Act: All necessary approvals would
have to be obtained from OFAC and Commerce pursuant to TWEA.

o Terrorism Controls: No steps necessary.

o Environment: Environmental documentation likely would not
be required.

o Liability: Liability concerns would be virtually removed.

0o Indemnification: An indemnification pledge from the primary

supplier would be advisable (particularly if the ROK were
carrying out the project).

Drafted by: L/PM - Newell Highsmith



ATTACHMENT: U.S. LEGAL REQUIREMENTS

Atomic Energy Act: Agreement for Cooperation

o The U.S. cannot transfer an LWR, major reactor components,
or nuclear fuel to the DPRK until it has entered into an
agreement for nuclear cooperation pursuant to section 123 of
the Atomic Energy Act. (Major components are pressure
vessels, primary coolant pumps, fuel charging or discharging
machines, and control rods.)

In addition, a waiver of nuclear trade sanctions under
section 129 of the Atomic Energy Act would be required,
as well as the necessary licenses from the Nuclear
Regulatory Commission, the Treasury Department (under
the Trading With the Enemy Act), and the Commerce
Department (terrorism controls). These requirements are
discussed in subsequent sections.

0 In order to enter into an agreement under section 123, the
DPRK will have to agree to the following:

A guarantee that it will maintain IAEA safequards in
perpetuity on items subject to the agreement.

A requirement, as a condition of continued U.S. nuclear
supply, that it will maintain full-scope IAEA safeguards.

A provision permitting the United States to apply
fall-back safeqguards (i.e., U.S. inspections) in the
DPRK in the event IAEA safeguards cannot be effectively
applied.

A peaceful use guarantee (i.e., the DPRK will not use
items subject to the agreement for any nuclear explosive
device, for research on or development of any such
device, or for any other military purpose.

A U.S. right to cease cooperation and require the return
of items subject to the agreement if the DPRK detonates
a nuclear explosive device or terminates or abrogates a
safequards agreement with the IAEA.

A guarantee that it will maintain adequate physical
security with respect to items subject to the agreement.

A U.S. right of prior consent before the DPRK may
retransfer to a third country items subject to the
agreement.

A guarantee that it will not reprocess, enrich, or alter
in form or content nuclear material subject to the
agreement.
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-- A U.S. right to approve in advance storage facilities
for separated plutonium, uranium 233, and highly
enriched uranium subject to the agreement (though it is
not anticipated that the DPRK would possess such
materials).

-- A prohibition on the transfer of sensitive nuclear
technology and restricted data under the agreement.

-- A guarantee that all key conditions and controls will
remain in force in perpetuity with respect to items
subject to the agreement, even if the agreement expires
or is terminated.

This agreement would have to be submitted to Congress for a
review period of 90 continuous session days. Congress could
disapprove the agreement during that time by joint
resolution (which the President could veto, requiring a 2/3
majority for override).

-—- Congress has never disapproved a nuclear cooperation
agreement, but in the case of U.S.-China agreement, it
imposed stringent conditions on the commencement of
exports pursuant to the agreeement (which have never
been met).

-- In this case, the LWR agreement will already impose
stringent nonproliferation conditions on the DPRK, which
might satisfy Congress's concerns. However, Congress
likely would reject the agreement if the DPRK had not
yet allowed special inspections to take place.

An agreement for cooperation does not commit the United
States to any specific exports or other activities, but
rather establishes a framework of conditions and controls to
govern subsequent transactions, if any.

-- We might mollify Congressional concerns by proposing an
agreement for cooperation with the DPRK that would
permit only this one reactor project (i.e., any
additional cooperation would require amendment of the
agreement, which Congress would again review for 90
continuous session days).

Even with an agreement in force, significant exports made
pursuant to it require a license from the U.S. Nuclear
Regulatory Commission.

IAEA Project and Supply Agreement: The U.S. could supply a
reactor to the DPRK through the IAEA, subject to the
U.S.-IAEA agreement for cooperation.
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-- This approach would not require an agreement for
cooperation between the U.S. and the DPRK (though the
DPRK would have to agree to the same requirements in its
project agreement with the IAEA and the U.S.).

-- Congress would not have a role in approving a project
agreement (as would be the case with an agreement for
cooperation).

-- The DPRK would have to rejoin the IAEA to become
eligible for such a project.

Atomic Enerqgy Act: Export of Minor Compgnents

0 An agreement for nuclear cooperation is not needed for
exports of minor reactor components (basically, all nuclear
reactor components other than pressure vessels, primary
coolant pumps, fuel charging or discharging machines, and
control rods).

-- For export of a minor component, section 109(b) of the
Atomic Energy Act requires guarantees from the recipient
government that (1) safeguards will be applied to the
item, (2) the item will be used exclusively for peaceful
purposes, and (3) the item will not be retransferred
without U.S. consent.

Atomic Ener Act: Technol Transfer

0 An agreement for nuclear cooperation is not needed for a
transfer of nuclear technology to the DPRK. (Technology
would include everything from a reactor design to reactor
safety knowhow. It would include any transfer of
information or knowhow, including during consultations,
seminars, exchanges, studies, evaluations, etc. It does not
include "public information” -- i.e., information available
to the public in books, periodicals, electronic media,
public libraries, open meetings, etc.)

o The basic requirement for a transfer of nuclear technology
to the DPRK would be issuance of a specific authorization by
the Department of Energy based on a finding that the
transfer "will not be inimical to the interest of the United
States." This finding would require the concurrence of
State and consultation with Defense, ACDA, Commerce, and the
Nuclear Regulatory Commission.

-—- Neither an agreement for cooperation nor full-scope
safeqguards is strictly required, though effective
full-scope safeguards is typically an important factor
in the finding of noninimicality.
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If another country were supplying the reactor, we would have
to determine whether the reactor incorporated U.S.
technology, in which case reexport controls might apply.

The U.S. does not typically obtain reexport consent rights
in connection with nuclear technology transfers, but it has
done so in a few cases.

Atomic Enerqgy Act:; Nuclear Trade Sanctions

o

The U.S. could not transfer an LWR, major reactor
components, nuclear fuel, or minor reactor components unless
the President waived the prohibition in section 129 on such
trade.

Section 129 prohibits such nuclear trade on two grounds that
are applicable to the DPRK: (1) where a nonnuclear-weapon
state has materially violated an IAEA safeguards agreement;
and (2) where a nonnuclear-weapon state has "engaged in
activities involving source or special nuclear material and
having direct significance for the manufacture or
acquisition of nuclear explosive devices, and has failed to
take steps which, in the President's judgment, represent
sufficient progress toward terminating such activities."”

~- The stringent nonproliferation commitments in the LWR
agreement could form the basis for a determination by
the President that the DPRK had taken sufficient steps
to terminate its proliferant activities, thereby
avoiding sanctions under the second provision cited
above.

Either provision could be waived if the President determined
that cessation of nuclear trade "would be seriously
prejudicial to the achievement of United States
nonproliferation objectives or otherwise jeopardize the
common defense and security."”

—-— This waiver determination would have to be submitted to
Congress for 60 days of continuous session before it
took effect.

-- Congress could disapprove the waiver during that time by
joint resolution or other enactment (which the President
could veto, requiring a 2/3 majority for override).

Trading With the Enemy Act

0

The President has exercised his authority under TWEA to ban
all trade and financial transactions with North Korea absent
a license from the Treasury Department's Office of Foreign
Asset Controls (OFAC). (For exports of Commerce-controlled
items, OFAC defers to Commerce's decision on issuing an
export license.)
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0 OFAC could issue the required license, or the President
could relax the ban. Neither action would require
Congressional consent or consultation.

EAA Terrorism ntrol

o The DPRK was designated a "terrorist country” in 1988 for
purposes of the terrorism controls in the Export
Administration Act. It therefore is subject to an outright
ban on exports of munitions list items, as well as a
requirement of an individual validated licenses for some
other items.

0o Prior to the export of an item, the Secretary of State would
have to determine whether the item "could make a significant
contribution to the military potential of such country,
including its military logistics capability, or could
enhance the ability of such country to support acts of
international terrorism."

—— If the item could not make such a contribution, Commerce
could issue an individual validated license for its
export.

-— If the item could make such a contribution, Commerce
could still issue an individual validated license, but
only after providing 30 days advance notice to Congress,

o The criteria for removing a country from the terrorist list
are demanding and would be difficult to meet in the case of
the DPRK (e.g., a Presidential certification that there has
been a fundamental change in the leadership and policies of
the country, that the country is no longer supporting acts
of terrorism, and that the government has provided
assurances that it will not support terrorist acts in the
future).

Liability for Accidents

o U.S. firms have been somewhat reluctant to participate in
efforts to improve the safety of Russian reactors due to
their concern that they would be targeted in the event of a
nuclear accident.

o The same concern would likely exist in this case whether
U.S. firms were involved in a Russian or South Korean
reactor project. (Even with a U.S. reactor, there might be
concerns that North Korean operators could not be relied
upon to operate the reactor properly.)

o Accordingly, if U.S. firms were to participate, there would
probably have to be arrangements to ensure that such firms
were not exposed to unlimited liability.
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-~ One step might be for the DPRK to adhere to the Vienna
Convention on Civil Liability for Nuclear Damage.

--— A U.S. firm in a joint venture with South Korean firms
might seek an indemnification agreement from those firms.

Environmental Requirements

o

The National Environmental Policy Act (NEPA) would not apply
to this overseas project.

Instead, E.O. 12114 covers major Federal actions with
environmental effects abroad.

The "Federal action" in this case would be the government
approvals necessary for U.S. participation in the reactor
project.

If the USG were approving the export of reactor components,
the appropriate environmental documentation likely would be
required.

-- This requirement would not apply if the approval action
were taken either (1) by the President, or (2) at the
direction of the President or a Cabinet officer when the
national security is involved.

If the Department of Energy were approving the participation
of U.S. firms in the North Korean reactor project,
environmental documentation likely would not be required.

——- The procedures adopted to implement E.O. 12114 focus on
the provision of a "physical project"” and exempt actions
taken under section 57 of the Atomic Energy Act, which
includes DOE approval of nuclear-related activities
overseas.

Drafted by: L/PM - Newell Highsmith
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LWR PLY : IN

Regardless of whether the reactors are supplied by Russia,
ROK, U.S., or a combination of these countries, the LWR
project in North Korea would be funded primarily by Japan.
Russia and ROK might also participate to the extent they are
involved in the project.

-- The U.S. might contribute funding, particularly to the
extent appropriated funds are already available to the
Executive Branch. (If we want to pledge funds not
already appropriated, we will need the cooperation of
Congress due to Anti-Deficiency Act constraints.)

-- Alternatively, the U.S. might simply perform the role of
(1) coordinating contributions, (2) bringing the
participating parties together to establish the
necessary commercial contracts for funding, supply, and
construction, and (3) monitoring the project.

Japanese funding would probably be in the form of an ODA
(Overseas Development Assistance) loan. The following
information would be needed from Japan to determine how to
structure the funding of the reactor project:

-~ Can Japan provide such assistance to DPRK (assuming
establishment of diplomatic relations, which we
understand to be a prerequisite)?

-- Does Japan need a definitive project cost before making
the commitment? Does it need extensive details about
the nature of the project?

-~ Can Japan, under its domestic law, commit to provide
such funding before the next round of meetings with the
DPRK? Before the US-DPRK agreement is signed?

-- Can Japan commit to provide such funding as a party to
the US-DPRK agreement (or a protocol thereto)? [Does
Japan want the DPRK's nonproliferation commitments to
flow to it in exchange for its loan? 1If so, does Japan
feel it must particpate in the negotiation of the
agreement?]

-- Can Japan loan the needed sums without involving
Japanese firms ("untied assistance")? Can Japan
disburse such assistance directly to the Russian, ROK,
or U.S. firm carrying out the work?

-- Can Japan make a no-interest loan? Can it accept
repayment through barter? What conditions will it have

DRAFT
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to impose regarding commencement and timeliness of
repayment? Can it wait until the project is complete,
or does repayment have to begin as disbursements are
made? [The North Korean offer to repay by barter could
create domestic legal difficulties for Japan and any
other contributors/participants in the project.]

-- Are there any other restrictions on ODA loans that would
affect this transaction?

[If North Korea insists that it repay the U.S., what
authority does the USG have to act as the conduit to Japan
for such payments?]



LWR SUPPLY: LEGAL REQUIREMENTS FOR U,S, SUPPLY

Atomic Energy Act: Adgreement for Cooperation

o

The U.S. cannot transfer an LWR, major reactor components,
or nuclear fuel to the DPRK until it has entered into an
agreement for nuclear cooperation pursuant to section 123 of
the Atomic Energy Act. (Major components are pressure
vessels, primary coolant pumps, fuel charging or discharging
machines, and control rods.) An agreement under section 123
must include, inter alia, the following:

-- A pledge to maintain full-scope safeguards.

-- A pledge not to use any item transferred under the
agreement or any material produced through the use of
such items for nuclear explosive purposes.

-- A right to require the return of any transferred item
and any material produced through the use of such item
if the recipient detonates a nuclear explosive device or
terminates or abrogates an IAEA safeguards agreement.

-— A consent right over reprocessing, enrichment, or
alteration of transferred nuclear material or nuclear
material used in or produced through the use of any
transferred item.

-- A U.S. right to carry out safeguards directly with
respect to transferred items if the IAEA cannot or will
not carry out such safeguards.

This agreement would have to be submitted to Congress for a
review period of 90 continuous session days. Congress could
disapprove the agreement during that time by joint
resolution (which the President could veto, requiring a 2/3
majority for override).

-- Congress has never disapproved a nuclear cooperation
agreement, but in the case of U.S.-China agreement, it
imposed stringent conditions on the commencement of
exports pursuant to the agreeement (which have never
been met).

-— The stringent nonproliferation conditions that the LWR
agreement will impose on the DPRK might satisfy
Congress's concerns. However, Congress likely would
reject the agreement if the DPRK had not yet allowed
special inspections to take place.

-~ We might also meet Congressional concerns by proposing
an agreement for cooperation with the DPRK that is
limited to this one reactor project.
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-- However, we should bear in mind that China may question
our sending nuclear equipment to the DPRK when we will
not send it to China.

Atomic Epergy Act: Export of Minor Components

0 An agreement for nuclear cooperation is not needed for
exports of minor reactor components (basically, all nuclear
reactor components other than pressure vessels, primary
coolant pumps, fuel charging or discharging machines, and
control rods).

-- For export of a minor component, section 109(b) of the
Atomic Energy Act requires guarantees from the recipient
government that (1) safeguards will be applied to the
item, (2) the item will be used exclusively for peaceful
purposes, and (3) the item will not be retransferred
without U.S. consent.

Atomic Enerqgy Act: Technology Transfers

0 An agreement for nuclear cooperation is not needed for a
transfer of nuclear technology to the DPRK. (Technology
would include everything from a reactor design to reactor
safety knowhow. It would include any transfer of
information or knowhow, including during consultations,
seminars, exchanges, studies, evaluations, etc. It does not
include "public information" -- i.e., information available
to the public in books, periodicals, electronic media,
public libraries, open meetings, etc.)

o The basic requirement for a transfer of nuclear technology
to the DPRK would be issuance of a specific authorization by
the Department of Energy based on a finding that the
transfer "will not be inimical to the interest of the United
States.” This finding would require the concurrence of
State and consultation with Defense, ACDA, Commerce, and the
Nuclear Regulatory Commission.

-- Neither an agreement for cooperation nor full-scope
safeguards is strictly required, though effective
full-scope safeguards is typically an important factor
in the finding of noninimicality.

A . . 1 .

o The U.S. could not transfer an LWR, major reactor
components, nuclear fuel, or minor reactor components unless
the President waived the prohibition in section 129 on such
trade.

0 Section 129 prohibits such nuclear trade on two grounds that
are applicable to the DPRK: (1) where a nonnuclear-weapon
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state has materially violated an IAEA safequards agreement;
and (2) where a nonnuclear-weapon state has "engaged in
activities involving source or special nuclear material and
having direct significance for the manufacture or
acquisition of nuclear explosive devices, and has failed to
take steps which, in the President's judgment, represent
sufficient progress toward terminating such activities."

-- The stringent nonproliferation commitments in the LWR
agreement could form the basis for a determination by
the President that the DPRK had taken sufficient steps
to terminate its proliferant activities, thereby
avoiding sanctions under the second provision cited
above.

0o Either provision could be waived if the President determined
that cessation of nuclear trade "would be seriously
prejudicial to the achievement of United States
nonproliferation objectives or otherwise jeopardize the
common defense and security."

-~ This waiver determination would have to be submitted to
Congress for 60 days of continuous session before it
took effect.

-- Congress could disapprove the waiver during that time by
joint resolution or other enactment (which the President
could veto, requiring a 2/3 majority for override).

Tradi Wi A

o The President has exercised his authority under TWEA to ban
all trade with North Korea absent a license from the
Treasury Department's Office of Foreign Asset Controls
(OFAC).

o OFAC could issue the required license, or the President
could relax the ban. Neither action would require
Congressional consent or consultation.

EAA Terrorism Controls

o The DPRK was designated a "terrorist country"” in 1988 for
purposes of the terrorism controls in the Export
Administration Act. It therefore is subject to an outright
ban on exports of some items (including munitions list
items) and a requirement of individual validated licenses on
other items.

o Most of the items that would be transferred in a reactor
project would be licensed by the Nuclear Regulatory
Commission under the Atomic Energy Act, not the Department
of Commerce under the EAA. It is unlikely that any items
needed for the project would be on the banned list. Any
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items on the list requiring an individual validated license
could be approved by Commerce.

The criteria for removing a country from the terrorist list
are demanding and likely could not be met by North Korea
(e.g., a Presidential certification that there has been a
fundamental change in the leadership and policies of the
country, that the country is no longer supporting acts of
terrorism, and that the government has provided assurances
that it will not support terrorist acts in the future).

111 £ A

U.S. firms have been somewhat reluctant to participate in
efforts to improve the safety of Russian reactors due to
their concern that they would be targeted in the event of a
nuclear accident.

The same concern would likely exist in this case whether
U.S. firms were assisting with a Russian reactor project or
were constructing a U.S. reactor. (In the latter case, the
concern would be that North Korean operators could not be
relied upon to operate properly even a safe U.S. reactor.)

Accordingly, if U.S. firms were to participate, the DPRK
would probably have to enter into appropriate arrangements
to ensure that such firms are not exposed to unlimited
liability. One way to accomplish this objective might be
for the DPRK to adhere to the Vienna Convention on Civil
Liability for Nuclear Damage.



LWR Y E OF PR ETION

North Korea wants the U.S. to guarantee that North Korea
will receive the LWRs it desires. Thus, for example, if
Russia, the ROK, or a U.S. firm failed to complete
construction of LWRs 1in North Korea, the U.S. would be
obligated to (1) secure that party's performance, or (2)
arrange for construction of substitute reactors by another
country or by the U.S. itself.

Such a guarantee would have to be subject to the caveat that
the U.S. could not carry out the guarantee by exporting a
reactor itself except in accordance with U.S. law. (See
section on legal requirements for U.S. supply.)

This kind of guarantee would present significant issues
under the Anti-Deficiency Act.

-- It would be difficult to predict the cost of the
guarantee, but substitute U.S. reactors would likely
cost over $3 billion. In addition, the U.S. might be
called upon to stand behind its guarantee after having
already expended funds on the first project (either
directly or in an effort to secure performance by the
builder).

-- Given the large potential liability, Congress would not
likely appropriate funds to cover the guarantee.

-- Rather, we should seek legislation approving the
guarantee to North Korea. Even for this approach, an
estimate of the cost of guaranteeing performance would
be submitted, and Congress and the Congressional Budget
Office might require significant budgetary offsets.

Due to the Anti-Deficiency Act concerns, any meaningful
guarantee will have to be approved by Congress in advance
(by statute or treaty) or will have to be expressly subject
to the availability of appropriated funds.

-- The preferred option for Anti-Deficiency Act purposes
would be the clause concerning availability of fund.

-- However, since such a clause likely would not be
acceptable to North Korea, we would want instead to seek
Congressional approval soon after agreement is reached
with North Korea and before the agreement enters into
force.



-- The Congressional approval might read as follows: “The
Congress hereby approves the agreement between the
United States and the Democratic People's Republic of
Korea, signed in Geneva on , and
authorizes its implementation. There are authorized to

be appropriated such funds as may be necessary for such
implementation."”

There might also be a need to negotiate implementing
legislation with Congress concerning, for example, loan
guarantees or special repayment terms. It would be
preferrable if the agreement with the DPRK avoided
provisions that might require such implementing legislation.

If the lender (presumably Japan) is at risk for nonpayment
of the loan by North Korea, then the U.S. risk would be
limited to nonperformance of the reactor supply and
construction arrangement.

-— This risk could be relatively small if a U.S. firm is
involved, but larger if the ROK or Russia is responsible
for the reactor project.

Loan Guarantee: Another option would be to guarantee a loan
to N. Korea rather than guaranteeing actual completion of
the project.

-- This would be a less exotic commercial arrangement, and
the potential liability for the U.S. would be capped by
the value of the loan.

-— On the other hand, a loan guarantee might not satisfy
North Korea in that it protects them only against
financial impediments to project completion, not
political impediments. In addition, it would shift the
risk of nonpayment from the lender (Japan) to the U.S.;
the risk of North Korea failing to repay the loan may
well exceed the risk of nonperformance of the reactor
project (even if Russia is the supplier).

-- It is possible that a loan guarantee could be made
without the appropriation of funds or other
Congressional action. The President has special
authority to authorize the execution of contracts
"without regard to other provisions of law relating to
the making, performance, amendment, or modification of
contracts, whenever he deems that such action would
facilitate the national defense." (Pub. L. 85-804, 550
USC 1431.) This provision has been used to enter into
commitments notwithstanding the Anti-Deficiency Act.
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o Determining Compliance with Reciprocal Commitments: The
U.S. and North Korea will have highly subjective
determinations to make as to the other party's compliance
with its commitments under the agreement.

-- For example, North Korea might cite delays in reactor
construction to argue that the U.S. has not met its
guarantee obligation, thereby releasing North Korea from
its nonproliferation commitments under the agreement
(reprocessing, refueling, etc.).

-- Conversely, the U.S. and North Korea could have a
dispute as to whether North Korea has met its obligation
to comply with the NPT and IAEA safequards, particularly
in view of the history of disagreement over the scope of
IAEA safeguards.

-— The North Korean safeguards obligation and the U.S.
guarantee are not readily susceptible to objective
compliance criteria (though verification is easier with
some other obligations, such as spent fuel transfer, no
reprocessing, no refueling, and no graphite-reactor
construction).

o Timing Issues: (1) We should attempt to identify in the
agreement with North Korea the countries performing the
project and, more important, the country/countries providing
financing. We want these countries to be part of the formal
arrangement, and their early involvement will help when we
approach Congress. (2) We will need speedy Congressional
approval of the guarantee agreement in order to bring the
agreement into force before North Korea feels compelled to
begin reprocessing the spent fuel from the pond.

Attachment: Draft U.S.-DPRK LWR Guarantee Agreement



DRAFT QUTLINE: LWR AGREEMENT WITH DPRK

[Preambular clauses.]
The Parties agree as follows:
ARTICLE I

[This article should set forth all of the commitments we expect
the DPRK to satisfy if we are to guarantee the LWR project.]

1. The DPRK shall remain a party to the Treaty on the
Non-Proliferation of Nuclear Weapons and shall comply fully
with that Treaty.

2. The DPRK shall comply fully with its obligations under the
DPRK-IAEA safegquards agreement.

3. The DPRK shall comply fully with the terms of the Joint
Declaration on the Denuclearization of the Korean Peninsula.

4, The DPRK shall transfer all spent fuel from its SMW nuclear
reactor to within months of the entry into
force of this agreement.

5. The DPRK shall not refuel its SMW reactor at any time.

6. The DPRK shall cease all further construction on the
reactor(s) at and the radiochemical laboratory
at and shall not construct any reactors or
laboratories of these types in the future.

ARTICLE II

{This article should describe the LWR project so that the
parties have a common understanding of what is being
guaranteed. This article could also identify the country that
will carry out the project and the source(s) of funding. If
these participants are parties to the agreement, the word
"shall™ may be used throughout.]

1. A light-water nuclear power reactor facility will be
constructed in North Korea with a total capacity of
approximately 1000MWe ("the reactor project"). The reactor
project will[shall] be carried out by entities from
[Russia][South Koreal[the United States].

2. Funding for the reactor project will[shall] be provided by
[Japan] [Japan and South Korea][a consortium consisting of
Japan, South Korea, etc.]("the Lender"). Such funding
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will[shall] be in the form of a loan to North Korea. The —
proceeds of the loan will[shall] be disbursed to the entities
responsible for carrying out the reactor project in accordance
with terms to be established between the Lender, North Korea,
and the entities responsible for carrying out the reactor
project. North Korea will[shall] repay the loan in accordance
with terms to be established between the Lender and North Korea.

ARTICLE III

[This article should describe the U.S. commitment with respect
to completion of the reactor project. The goals of paragraph 2
are to (1) prevent North Korea from triggering the guarantee by
its own actions, and (2) ensure that the guarantee is triggered
by project termination, not just failure to finish on time or
failure to meet all project specifications.]

1. The United States shall facilitate arrangements for the
construction within North Korea of the reactor project and for
the disbursement of the proceeds of the loan by the Lender and
the repayment of the loan by North Korea.

2. The United States guarantees that, in the event that the
reactor project is terminated on grounds for which North Korea
is not responsible, the United States shall take those steps
necessary to ensure the supply to North Korea of light-water
nuclear power reactor facilities with a total capacity
approximately equivalent to that of the reactor project. This
guarantee shall not apply in the event that the [Russian/South
Korean] reactor is constructed but fails in some manner to meet
fully the project specifications.

3. The United States's guarantee in paragraph 2 shall include,
to the extent consistent with United States law, the obligation
to export nuclear materials and equipment to North Korea in the
event that such guarantee cannot be fulfilled by other means.

ARTICLE IV

[This article should allow for Congressional approval between
signature and entry into force. 1In addition, its duration
should be as long as possible.]

This agreement shall enter into force on the date upon which
the Parties exchange diplomatic notes informing each other that
they have complied with all applicable requirements of their
domestic law for its entry into force, and it shall remain in
force for thirty years or until material or equipment
transferred as part of the reactor project and any nuclear
material produced through the use thereof no longer remains in
the DPRK.



