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Program Coordinator Responaibilities

eneral Statement of Work:

The Program Coordinator will provide a team of management
nd technical specialists that will review and monitor the
esign, engineering, and construction of the LWR Project. The
rimary assignment of the Coordinator is to review the work of
he Prime Contractor to assure that all work is in accordance
ith KEDO’s contract with the Prime Contractor and with the
EDO~DPRK contract. The Program Coordinator reporte to the
‘EDO Executive Directo:.

esponsibilities include:

Initial review of project design criteria and basic plant

design documents provided by the Prime Contractor in order
to advise KEDO on fulfillment of contract requirements --

is it what we agreed to prxovide to the DPRK?

Interaction with DPRK, including construction contracting
with DPRK firms and provision of other services as
required, e.g., training; coordinate contracts with DPRK
and the Prime Contractor. l :

Review of the Prime Contractor’s procurement program so as
to advise KEDO with respect:to compliance with contract
criteria -~ is the distribution of the work among
contributing countries as agreed to?

Review and make recommendations to KEDO regarding any large
change orders in KEDO contract with the Prime Contractor,
i.e., any change in design or materials that may
significantly impact cost and schedule. -

Technical suppért to KEDO on dispute resolution between any
of the parties —- e.g., proposed design, equipment or
construction changes. ¢ '

On-gite construction monitoring services, including quality
of the work, testing and system turnover.

Review of the Prime Contractors’ applications for payment
and recommendation to KEDO to determine that the work is
sufficient to justify drawdown payments -- is the work
complete and are schedules being met?

Using ihput from site visits, to provide the Executive
Director with assessments of the Prime Contractors’ ability
to meet schedule and budget, including recommendations.



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

001b. paper re Background, Alternative Models (3 pages) 11/28/1994  Pl/b(1)
COLLECTION:

Clinton Presidential Records
National Security Council
Mary Derosa (Legal Advisor)
OA/Box Number: 3500

FOLDER TITLE:
North Korea [5]

2009-0528-F
kc1448

RESTRICTION CODES

Presidential Records Act - |44 U.S.C. 2204(a)|

P1 National Sccurity Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA|

P3 Release would violate a Federal statute [(a}(3) of the PRA|

P4 Release would disclose trade secrets or confidential commercial or
financial information |[(a)(4) of the PRA|

PS Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA|

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C,
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. §52(b)|

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

h(3) Release would violate a Federal statute [(b)(3) of the FOIA|

b(4) Release would disclose trade secrets or confidential or financial
information |(b)(4) of the FOIA]

b(6) Release would coustitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA|

b(7) Release would disclose information compiled for law enforcement
purposes |[(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions |(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA|



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBRJECT/TITLE DATE RESTRICTION
AND TYPE

002a. memo Robert Gallucci to Secretary of State re Circular 175 (4 pages) 00/00/1994  PI/b(1)
COLLECTION:

Clinton Presidential Records
Nattonal Security Council
Mary Derosa (Legal Advisor)
OA/Box Number: 3500

FOLDER TITLE:
North Korea [5]

2009-0528-F
kcl1448
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [S U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA| b(1) National security classified information |(b)(1) of the FOIA}
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Rclease would violate a Federal statute [(a)(3) of the PRA| an agency {(b)(2) of the FOIA|
P4 Release would disclose trade sccrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOIA|
financial information |(a)(4) of the PRA| b(4) Release would disclose trade secrets or confidential or financial
PS Release would disclose confidential advice between the President information [(b)(4) of the FOIA|
and his advisors, or between such advisors [a)(5) of the PRA| b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(h)(6) of the FOIA|
personal privacy [(a)(6) of the PRA]| b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose infoermation concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. B(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.



AGREEMENT ON THE ESTABLISHMENT OF
T EAN ENERGY DEV PMENT NIZATION

The Government of the Republic of Korea, the Government of
Japan, and the Government of the United States of America:

Affirming the nonproliferation goals and objectives embodied in
the Agreed Framework Between the United States of America and
the Democratic People's Republic of Korea (DPRK), signed in
Geneva on October 21, 1994;

Recognizing the critical importance of the nonproliferation
steps that must be taken by the DPRK, as described in the
Agreed Framework, as a condition of implementation of the
Agreed Framework; and

Wishing to cooperate in taking the steps necessary to implement
the Agreed Framework, consistent with the Charter of the United
Nations and the Statute of the International Atomic Energy

Agency;

Convinced of the need to establish an organization, as
contemplated in the Agreed Framework, to coordinate cooperati-n
among interested parties and to facilitate the financing an¢
execution of projects needed to implement the Agreed Framew : i,

Have agreed as follows:

ARTICLE I: Establishment of the Organization

The Korean Energy Development Organization (hereinafter
referred to as "KEDO" or "the Organization") is established
upon the terms and conditions hereinafter set forth.

ARTICLE II: Purposes

The purposes of the Organization shall be to: (1) provide ! .
the financing and construction of light-water reactors of
approximately 2,000 MW(e) in the Democratic People's Repubi:
of Korea (hereinafter referred to as "the DPRK");

DRAFT
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(2) provide for the financing and delivery of interim energy
alternatives in lieu of the energy from the DPRK's
graphite-moderated reactors pending construction of the first
light-water reactor unit; (3) providing for disposition of the
DPRK's spent fuel; and (4) provide for the financing and
implementation of any other measures necessary to accomplish
the foregoing or otherwise to carry out the objectives of the
Agreed Framework.

ARTICLE ITII: Functions

In carrying out these purposes, the Organization may do any of
the following:

(a) Evaluate and administer projects designed to further
the purposes of the Organization;

(b) Receive funds from Members or other countries or
entities for financing projects designed to further
the purposes of the Organization, manage and disburse
such funds, and retain for Organization purposes any
interest that accumulates on such funds;

(c) Receive funds or other compensation from the DPRK in
payment for the goods and services provided by the

Organization;

(d) Cooperate and enter into arrangements with appropriate
financial institutions, as may be agreed upon, for the
handling of funds received by the Organization or
designated for projects of the Organization;

(e) Acquire any real property, facilities, equipment,
technology, or goods necessary for achieving the
purposes of the Organization;

(f) Enter into contracts or other arrangements, including
loan agreements, for the carrying out, evaluation, or
supervision of projects designed to further the
purposes of the Organization;

(g) Coordinate with and assist states, localities and
other public entities, national and international
institutions, and private parties in carrying out
activities that further the purposes of the
Organization;

(h) Dispose of any receipts, funds, accounts, or assets of
the Organization and distribute the proceeds 1in
accordance with the obligations of the Organization,
with any remaining funds to be distributed in an
equitable manner to the Members and Participating
Countries, as may be determined by the Organization.



ARTICLE IV: Participation in the Organization

(a) The Members of the Organization shall be the Republic of
Korea, Japan, and the United States of America.

(b) Countries may become Participating Countries in the
Organization by providing funds, goods, or services to the
Organization or participating on an Advisory Committee of the
Organization, subject to the approval of the Executive Board.

(c) Meetings of the Members and Participating Countries of the
Organization shall be held annually or as determined by the
Executive Board of the Organization.

ARTICLE V: Executive Board

(a) The authority of the Organization shall be vested in the
Executive Board, which shall consist of representatives of the
Member Countries. The representative of the United States of
America shall serve as Chair of the Executive Board.

(b) The Executive Board shall meet at such times as it may
determine.

(c) A majority of the representatives to the Executive Board
shall constitute a quorum.

(d) Each representative shall have one vote. Decisions of the
Executive Board shall require a consensus of the
representatives present and voting.

(e) The Executive Board may adopt such rules and regqulations
as may be necessary or appropriate to achieve the purposes ot
the Organization.

ARTICLE VI: Executive and Deputy Directors

(a) An Executive Director shall be appointed by the Chair ¢
the Executive Board, subject to the approval of the Executive
Board, as soon as possible after this Agreement enters into

force.

(b) The Executive Director shall exercise all the powers
delegated to him or her by the Executive Board and shall be
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responsible for conducting the ordinary business of the
Organization, including the establishment of a headquarters,
the organization of a staff, the preparation of annual budgets,
the procurement of financing, and the execution and
administration of contracts to achieve the purposes of the
Organization. The Executive Director may delegate such powers
to other officers or staff members as he or she deems

appropriate.

(c) The Executive Director shall be assisted by a Principal
Deputy Director appointed by the Chair of the Executive Board,
a Deputy Director for Operations appointed by the Republic of
Korea's representative to the Executive Board, and a Deputy
Director for Finance appointed by Japan's representative to the
Executive Board. Each appointment of a Deputy Director shall
be subject to the approval of the Executive Board.

. (d) The Executive Director and the Deputy Directors shall be
appointed for terms of two years and may be reappointed. The
terms of employment, including salaries, of these officers
shall be determined by the Executive Board. The Executive
Director and the Deputy Directors may be removed prior to the
expiration of their terms by a decision of the Executive Board.

(e) The Executive Director shall have the authority to approve
projects, execute contracts, and enter into other financial
obligations on behalf of the Organization, provided that
projects, contracts, and obligations with a value in excess -t
$10 million must be approved by the Executive Board in advance.

(f) The Executive Director shall establish staff positions and
terms of employment, including salaries, subject to the
approval of the Executive Board. The Executive Director shall
appoint qualified personnel to such staff positions and dismiss
personnel as necessary, in accordance with rules and
regulations to be issued by the Executive Director. The
Executive Director shall seek to appoint a staff in which the
nationals of the Member Countries are represented, subject t-
the paramount importance of securing the highest standards of
integrity, efficiency, and technical competence.

(g) The Executive Director shall contract out technical and
operational functions to the maximum extent practicable, with
due regard to cost and the achievement of efficiency, security.
and technical competence.

(h) The Executive Director shall hire a comptroller and obtain
the services of firm to audit the accounts of the Organizatinn.



(i) The Executive Director shall keep the Executive Board
informed of the activities and finances of the Organization and
may raise any matter with any Member. Each Member shall
designate an appropriate government official with whom the
Executive Director and the Deputy Directors may communicate in
connection with matters arising under this Agreement

(j) In the event that the Executive Director is absent or
unable to carry out his duties, the Principal Deputy Director
shall serve as Acting Executive Director with the capacity to
exercise all of the powers of the Executive Director. 1In the
event that the Principal Deputy Director is unable to fulfill
this function, the Executive Director or the Executive Board
shall designate another Deputy Director to serve as Acting
Executive Director.

(k) The Executive Director, with the advice of the Deputy
Directors, shall prepare fiscal and administrative rules and
regulations consistent with this Agreement and the purposes of
the Organization. The regulations shall be submitted to the
Executive Board for its approval prior to implementation.

ARTICLE VII: Advisory Committees

(a) The Executive Board shall establish Advisory Committees to
provide advice to the Executive Director on specific projects
being carried out by the Organization or proposed to be carried
out by the Organization. Advisory Committees shall be
established for the light-water reactor project, the provision
of alternative energy, and such other projects as the Executive

Board may determine.

(b) Each Advisory Committee shall include representatives of
the Members of the Organization and of those Participating
Countries that have contributed funds, goods, or services to
the Organization for use in the project for which the Advisory

Committee was established.

(c) The Advisory Committees shall meet at such times as they
may determine.

(d) The Executive Director shall keep the Advisory Committees
fully informed of matters pertinent to their respective
projects and shall give due consideration to the
recommendations of the Advisory Committees.



ARTICLE VIII: Finances

(a) The budget for each fiscal year shall be prepared by the
Executive Director and shall be approved by the Executive
Board. The Organization's fiscal year shall be from October 1

to September 30.

(b) Each Member and Participating Country may contribute such
funds to the Organization or the Organization's contractors as
it deems appropriate. Contributions shall be made by cash
deposit, escrow, letter of credit, promissory note, or by such
other legal means as may be agreed and in such currency as may
be agreed.

(c) The Organization may seek contributions from such other
public or private sources as it deems appropriate.

(d) The Organization shall establish an account or accounts to
receive funds from Members, Participating Countries, or other
sources. Interest or dividends accruing on such accounts shall
be reinvested for activities of the Organization. Excess fund:
shall be distributed as set forth in article III(h).

ARTICLE 1X: Supply of Goods and Services

(a) Members and Participating Countries may make available -
the Organization or its contractors goods, services, equipmenr* .
and facilities that may be of assistance in achieving the
purposes of the Organization.

(b) The Organization may accept from such other public or
private sources as it deems appropriate any goods, services.
equipment, and facilities that may be of assistance in
achieving the purposes of the Organization.

(c) The Executive Director shall be responsible for valuingy
in-kind contributions to the Organization, whether direct -t
indirect, in order to keep accurate records of the overall
contributions from Members, Participating Countries, and -t he;
sources. Members and Participating Countries shall cooper*te
with the Executive Director in the valuation process, incluling
by providing reqular reports of in-kind contributions and
access to records necessary to verify the value of such
contributions.



ARTICLE X: Projects

(a) The Executive Director shall evaluate proposed projects
related to the purposes of the Organization. Any Member
Country, Advisory Committee, or Participating Country may
request that a project be evaluated by the Executive Director.
Such requests shall be accompanied by an explanation of the
purpose of the project and a detailed description of the
project, including cost figures and any applicable designs or

plans.

(b) 1In considering whether to approve a project, the Executive
Director shall give due consideration to the views of those
Members and Participating Countries that would provide the
principal funding for such project.

- ARTICLE XI: Annual Report

The Executive Director shall submit to the Executive Board an
annual report on the activities of the Organization, which
shall include a description of the status of the LWR project
and other projects, a comparison of planned activities to
completed activities, and an audited statement of the
Organization's accounts. The Executive Director shall
distribute the annual report to the Advisory Committees and all

Participating Countries.

ARTICLE XII: Status

(a) The Organization shall possess juridical personality and,
in particular, full capacity to: (1) contract; (2) conclude
agreements with states or international organizations; (3)
acquire and dispose of real and personal property; and (4)
institute legal proceedings. It may exercise such other powers
as shall be necessary in furtherance of its purposes and
functions, consistent with this Agreement. .

(b) No Member or Participating Country shall be liable, by
reason of its status as a Member or Participating Country, for

acts or obligations of the Organization.

(c) Information provided to the Organization by a Member or
Participating Country shall be used exclusively for the
purposes of the Organization and shall not be publicly
disclosed without the express consent of that Member or

Participating Country.
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ARTICLE XIII: Amendment and Entry Into Force

(a) Amendments to this Agreement may be proposed by any Member
and must be approved by the Executive Board. Amendments shall
come into force for all Members when the Members have exchanged
notifications that they have accepted the amendment in
accordance with their respective constitutional process.

(b) This Agreement shall enter into force upon signature.

For Japan:

For the Republic of Korea:

For the United States of America:
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KEDO Executive Board:
U.S., ROK, and Japan;

Establishes overall KEDO-DPRK supply agreement policy in
accordance with the Agraed Framework between the U.S. and
the DPRK;

Ensures appropriate funding is available;

Directs and reviews the actions of the Executive Director
and Advisory Committaees.

; _ o
cOmposed of KEDO members as required;

Provides advica to the Executive Board and the Executive
Director on the LWR, Spent Fuel, Alternative Energy and
Facility Dismantlement efforts

U.S. Exaecutive Director:
Reports to the Executive Board;
Consults with Advisory Committees;

‘Periodically ropdrt LWR and other project status to the
Executive Board and other KEDO members;

Authority, upon the approval of the Board) to sign supply -
agreement with DPRK on behalf of KEDO establigshing the LWR

project terms and conditions;

Establishes and administers small KEDO staff and
headquarters; .

Retains leqgal, financial and technical consultant support as
required; - : ’

Collects and disperses financial contributions from KEDO
members and disperses any DPRK payments;

Preparation of annual KEDO budgets and monitoring of
expenditures; .

Selects U.S. company to perform project coordination
function and oversee its performance;
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Coordinate and implement financial and technical overslght
of the LWR project;

LWR project technical dispute resolution.

Brogram Coordipator:

Reports to the KEDO Exacutive Director on all aspects of the
LWR project, schedule and cost.

U.S. Company under. commercial contract to KEDO in accordance
with thae KEDO-DPRK agreement;

Provides technical support in the selection of the LWR prime
contractor to dasign and build the LWR;

Provides technical support in the definition of project

" tasks, schedule and DPRK contribution to fulfill the KEDO-

DPRK supply agreement; .

Review and monitor the work of the LWR project contractors
including project schedule, cost and quallty agsurance and
control;

Resolution of technical disputdslincluding concurrence of
change orders;

Interaction with the DPRK technical ministries/agencies
responsible for the LWR.

LWR Prime Contractor:

Reports.to the U.s.'Program Coordinator;

Responsible for the design, fabrication of components,
construction and quality control of the LWR project on a
turnkey basis;

Contracting, coordination, integration and management of the
NSSS, A/E, component manufacturing and LWR construction
subcontractor activities;_

Production, quality, cost and schedule.control of
subcontractors;

Makes necessary arranéemcnts for technology
transfar/licensing.



igj001

11/15/84 15:03  B7035285795 ZUMWALT +>> NSCIF o Noaw \Lov

o 10 (Lot

W cx.
E. R ZUMWALT, JR. NI :tu i
ADMIRAL, U. §. NAVY (RET.) ,‘
(/ c’M P

November 15, 1994 /&,«w 4 gsmﬁ leA?

A gt
i

V;.@{/V
Ay o

VIA FAX 202-647-7388

Mr. Lynn Turk

Coordinator, North Korea
Department of State

Main State Department Room 5313
2201 C Street, NW

Washington, DC 20520

Dear Mr. Turk:

With the knowledge of the NSC Staff and your office, I have
accepted an invitation from Xim Yong Sun, Chairman, Asia-Pacific
Peace Committee of North Korea, for my son, Jim Zumwalt, Mrs.
Zumwalt and me to visit North Korea departing Washington on
Saturday, November 26, and being in Pyongyang from November 29~
December 6.

As you know, we have also been asked by Mr. Inthasith Somboon, a
Laotian citizen, who has an agreement with the Communist Party of
North Korea to act as their agent in introducing free-world
businesses to the prospective North Korean market to be prepared to
~discuss, in theory, future opportunities for U.S. businesses in the
economic free trade zone being established in North Korea. (Mr.
Somboon is a friend, related by marriage to the Vietnamese family
we took into our home after the fall of Saigon.)

The purpose of this letter is to request that I be provided
guidance as to whether general discussions concerning future U.S.
business ventures in North Korea, once trade sanctions have been
lifted, can be carried out during our visit.
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Mr. Lynn Turk
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I would be grateful for any'guldance that can.be provided before.my

departure.

.Slncerely,

ﬁmwalt, Jr.
, USN (Retired)

1500 Wilson Boulevard, Suite 641
‘Arlington, Virginia 22209

Tel: (703) 527-5380
Fax: (703) 528-5795

cc: _Daniel B. Poneman

Special Assistant to the President
-National Security Council
Mr. Richard Newcomb

- Director, Office of Foreign Assets Control

Department of the Treasury
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NATIONAL SECURITY COUNCIL
WASHINGTON D C. 20506

November 4, 1994

ACTION

MEMORANDUM FOR SAMUEL R. BERGER

THROUGH : DANIEL PONEMA
FROM: STEVEN AOngﬁr
SUBJECT: Summary of Conclusions for Deputies Committee

Meeting on Korea

Attached at Tab I is the Summary of Conclusions for the Deputies
Committee Meeting on Korea held on November 2, 1994.

RECOMMENDATION

That you authorize Will Itoh to sign the memorandum at Tab I.

Approved Disapproved
Attachment
Tab I Memorandum to the Agencies
Tab A Summary of Conclusions

DECLASSIFIED E.O. 13526
White House Guidelines,
September 11, 2006

By—@-\NARA, Date sz Z‘l—l IS
009 -0S2B-F

SECRER

Declassify on: OADR QIE'GRET—
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Alternative Energy Capability Funding

Question Presepnted

What legal authorities are available to provide 50,000 metric.
tons of fossil fuel (heavy oil or coal) on an immediate basis to
North Rorea, Iin the event such an undertaking were .t¢ hecome an

‘elamant of an agreement between the United States and the DPRX,

The cést of such an undertaking is estimated at $5-10 million.

This 1ssgue was first raised during the negotiations occurring the
week of October 10. We further understand that this possible
term of agreament has not been approved or endorsed by policy
makers, but may be agreed to by negotiators-ad referendum. This
paper does not addrass the related guestion of lagal authority to
provide 500,000 metric tons of fossil fuel to the DPRR over the

next ten yearxs.

aS5 sy 'HufaM1mmb‘ﬁl
| | , appedprioted funds .
DOE, State and DOD have avallable legal authoritiés that could be
uged to fund an inditial installment of fossil fuel Howevar,
depending on which agency is ultimately designated go provide
long-term assgistance, should policy makers determine to do sc,

Conclusion

additicnal authemisaties from Congress will be requiraed.

Therafore, wa ¢ould not now legally commit to a package that
included both elements. [z addition, Stataseadn2ef counsel ‘P’DF q(( threa
ramain concerned that use|of thelr ssemey authorities in this axFAxuvs;

context could be challengéd on the Hill
. ’ ‘ ()
Summary @f Authoritiaes .

appEro rﬁaﬁi
a. DOE Funds:’ ' ‘PP C il

ge real property and to
property. -Io addition, DOE
. any other law, . :
ialg) as it may deem
ny other proper the special
is, in the opinion of ¢t ommieaion [+he

sell, lease or grant that s
has authority to “without re

degirable of . . _,
dispogition of_ﬁhi

" It appears that the broad restrietion of section 620(t) of the FAA, which
currently prohibits all assistance unhder thia or any other act with razpect %o
countries with whom the U.S. has mevered diplomatic zelations, can be
interpreted as not applying to the ¢ountry in question with which the U.S. Las
naver establishad such relations. If this provision were applicable, it would

be necessary to establish such relations before uninﬂ_ﬁjffcjﬁ)ﬁ?nda too-

provica sestaBe I NTON L IBRARY PHO

MRDAET
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DOE FUNDS:

DOE has authority under the Atomic Energy Act (AEA), as amended,
to acquire and dispose of personal property in the proper
performance of functions set forth elsewhere in the Act and in
keeping with the purposes and policies which the Act prescribes.
Specifically, under section 161(g), DOE has authority to acquire,
purchase and lease personal property and to sell, lease or grant
that same personal property. In addition, under section 161(j),
DOE has authority to "make such disposition as it may deem
desirable of (1) radioactive materials, and (2) any other ,
property, the special disposition of which is, in the opinion of
the Commission [the Secretary)] in the interest of the national
security."

Section 3, the "purpose" prov;alon of the REA,clearly
demonstrates that among the primary functione and purposes of the
DOE under the AEA are peaceful international energy cooperation
and nuclear nonproliferation. For example, section 3.c. provides
that it ie the purpose of the AEA to provide for:

a program for Government control of the possession, use
and production of atomic energy and special nuclear
material, whether owned by the Government or others, eo
directed as to make the maximum contribution to the
common defense and security and the national welfare,
and to provide continued assurance of the Government's
ability to enter into and enforce agreements with
nations or groups of nations for the control of special
nuclear materials and atomic weapona.

Section 122 of the AEA further authorizes the Secretary of Energy
"to give maximum effect to the policies contained in any
international arrangement me%fqafter ... enactment [6f the AEA]
(1954).,

The FY 1995 DOE appropriation contains §
millionybiitien that may be available for this nuclear
nonproliferation purpose, .

PHOTOCOPY
PRESERVATION

CLINTON LIBRARY PHOTOCOPY
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4,
DOE has identified at least $5 million in its 1995 appropriations

that ig available under AEA authority for this nuclear

nonproliferation purpose. However, expending funds for this

initiative without going through the Department's customary

reprogramming notffication procedureé:gE§E;> in the Department's
AtV

view, trigger«statutory regtrictions which would sharply curtail

the Department's current ability [to use appropriated funds.
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give broad effect to tRe policias géntained in treaties made

after 1954. Further, any™p
with the provisions of such 2

force or effect ” Finally,
g _of the Act provided in

Section 3.c¢. *. . . to cantributions to the
common defenge and gecurity and nationai walfare, and to provide
continued assuraneé of the Governmant’s abdlity to enter inte and
enforce agreemefits with nations or groups of vations for the
control of apecial nuclear materials and atomic\weapong.”

b. Stata Funds:

(1) Reonomic Support Funds (ESF) approprilated under the Foreign
Opaerations Appropriations Act (Foreign Ops Act)) -- funds could
only he made available pursuant to a special waivar authority
(e.g., sec. 614 (largest annual ceiling), or sec. 4351 of the FAA)
walving foreign ald prohibitions applicable to the country.

These include prohibjitions on direct and indirect assistance to
the courntry using foreign operations approprlations, and on any
assistance authorized by the FAA on account of a country being
designated a terrorist or communist state/government. If

ingufficient funds are available in the ESF account, the FAA

transfar authority (sec. 610 of the FAA) may be invoked by the
President to transfer funds into that account. . . The majority of
ESF moneys are fenced off and may not be used for other purposes.
We undarstand that approximately 8330 million ia “available.”

Significant political problems could be encountered on the Eill
during informal and formal consultations, particularly with
regard to the use of foreign cperations funds, since the Congress

- imposed an explicit ban this year on the use of such funds for

the country at issue.

(2) Nonproliferation and Disarmament Pund (NDF) -- $10M ,
appropriated for FY 95 in the Foreign Ope Act. subject to a
"notwithstanding” authority but alse to the regular (15 day) _
notificatien procedures, The theory for using this fund is that’

the provision of alternative energy sourcesg furthars disarmament .

and nonproliiferation obdectives of the initiative,
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UNCLASSIFIED
TO: P -~ Mr. Tarnoff.
FROM: L ~ Conrad K. Harper
SUBJECT: Restrictions on Relations with North Korea

Your office has asked that we provide a summary of current
restrictions on political and economic relations with the
Democratic People's Republic of North Korea (DPRK). A list is
at Tab 1.

U.S. restrictions on relations with the DPRK span a broad
continuum, from refusal to engage in diplomatic relations to a
sweeping trade embargo under the Trading With the Enemy Act
("TWEA"). Significantly, in addition to restrictions
applicable to the DPRK by name, it is also subject to other,
more general sanctions on account of its weapons proliferation
and terrorist-related activities (e.g., it has been designated
a "terrorist country" by the U.S. since 1988). Moreover, it is
also potentially subject to a wide range of additional
restrictions on security and other assistance (including
International Financial Institution lending) for human rights
reasons and because it remains a communist dictatorship.

While many of the current U.S. restrictions on the DPRK
may, as$ a legal matter, be terminated or relaxed by the
executive branch in the exercise of its own discretion without
legislation or the need to consult Congress (e.g., Lhe
establishment of diplomatic relations, lifting of the 25-mile
limit on travel by DPRK representatives to the UN, the trade
embargo), the administration's freedom of movement jis
circumscribed by a complex web of potentially applicable
legislation., Moreover, any such effort would receive the
closest scrutiny--and possible resistance~-from Congress.
Congress' strong anti-DPRK bias is illustrated in section 710
of ti> pending State authorization legislation (proposed by
Sena" »r Robb out of concern about the DPRK's nuclear
act’ :ties), which would, if enacted, diminish the President's

au”. ity to lift/relax the TWEA trade embargo (at Tab 2).
At anky:
1 - Compilation of Political and Economic¢ Restrictions

on the DPRK
2 ~ Robb Proposal
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Category
[T.egal Citation]

1. Dpiplomatic
Relations.

[U.S.

Constitution;

Note: For a good,
general overview of
the law regarding
state/govaernment
racognition, see
sactions 202-20% of
the Restatement 3d,
IForeign Relations
Law of the U.S.
(1986.)1]

2, U.N, 25-mile
rravel Limit,

(Section 162 of. the
Foreign Missions
Act, 22 U.S8.C,
4316; U,N,
Headquarters
Agreement;
Immigration and
Nationality Act]

3. Trade Embargo.

[Trading With The
Enemy Act ("TWEA"),
Pub. L. 65-91, asg
amended, 50 U.8.C,
App. 5(b); 31
C.F.R. 500.201 et
seq. ]

uel

11 94

NORTH KOREA SANCTTIONS

Description

The U.8. does not
currently maintain
diplomatic
relations with the
DPRK.

Although the DPRK
is a member of the
United Nations, the
U.S. lawfully
restricts the
travel of DPRK UN
representatives to
the HQ District,
i.e., a 25-mile
radius from
Columbus Circle.

--Empowers
President to
prohibit/regulate a
broad range of
financial/property
transactions.

-=8Since 12/17/50,
President has
banned trade absent
Treasury (Office of
Foreign Asset
Controls) license.

Repeal/Revise

The establishment of
diplomatic relations
is a constitutional
prerogative of the
Executive; no formal
congressional
approval is required.

The 25-mile limit may
be removed or relaxed
by the Secretary (in
consultation with the
FBI and CIA) without
the need for-
congressional
approval or
consultation.

Executive may relax
or terminate the ban
at any time w/o
congressional consent
or consultation,

(But note section 710
of the pending State
authorization bill,
which, if enacted in
its current form,
would prohibit any
license for trade
with the DPRK except
pursuant to a
presidential
determination that -
the DPRK maintains
its status as a
member of the 1968
Nuclear
Nonproliferation _
Treaty and is in full
compliance with its
obligations
thereunder.]
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4. Exports,

[Export
Aduministration Act
of 1979 (PUb. L.
96-72, as amended,
50 U.S.C. App.
2404) ("EAA"); 15
C.F.R. Part 700]

5. Shipping.

[Section 704 of the
Defense Production
Act of 1950 (Pub.
L. 81-774, 50
U.8.C. App. 2154);
44 C.F.R. Part 403]

6. Most Favored
Nation ("MFN"),.

[Title IV of the
Trade Act of 1974
(Pub. L. 953-618, 19
U.8.C. 1431)]

7. Proliferation

[Sections 1701-1704
of the FY '91
National Defense
Authorization Act
(Pub. L. 101-510,
50 U.S.C. App. 2402
note); 15 C.F.R.
Part 700;. 22 C.F.R.
120.29 (ITAR), see
58 F. Reg. 39286
(71/22/93)]

0CT 11°'94

Authorizes the
President to
*prohibit or
curtail the export
of any goods or
technology subject
to the jurisdiction
of Lhe [U.8.]"
absent a license
from Commerce.

Prohibits owners,
owners' agents, and
officers from (i)
taking to the DPRK
any ship or
aircraft documented
or registered under
the laws of  the
U.S.; and, (ii)
from transporting
in any such ship
goods destined for
the DPRK.

As a country the
products of which
were not eligible
for MFN {reatment
on or before
1/3/75, the DPRK is
ineligible for MFN
extension,

-- Amended the Arms
Export Control Act
(22 U.8.C. 2778)
and the Export
Administration Act
to require
sanctions if the
President

absent....
amendment) ;

Executive branch may
relax or terminate
the ban without _
congressional consent
or consultation.

Executive may relax
or terminate these
restrictions without
congressional consent
or consultation.

(i) Presidential
determination that
the DPRK (as a
“non-market country")
allows its nationals
to emigrate freely
(the so-called
"Jackson-Vanik"
and,
conclusion of a
bilateral trade
agreement containing
specified provisions.

(ii)

-=- Sanctions are for
a two-year period.

-~ President may
waive upon a
determination that
such action is

19:43 No.0OOB6 P.03
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8. Terrorism.

[Section 6(j) of
the Expordi .
Administration Act
of 1979, as amended
by the
Anti-Terrorism and
Arms Export
Amendmenty Act of

1989, Pub. L.
101-222, 103 Stat.
1892)

[Note: Section 901
of the Internal
Revenue Code, 26
U.S.C. 901(j) would
also deny in the
case of the DPRK
certain tax credits
for income and
other taxes paid to
that country.]

0CT 11'84

determines that a
foreign person
knowingly exports,
transfers or
otherwise engages
in trade "of items
that contribute to
migsile
proliferation."

-- U.S. imposed
such sanctions on
two DPRK entities
in 1992,

—— DPRK designated

a "terrorist
country" since
1/20/88 per State
determination that
it had repeatedly
provided support
for acts of
international
terrorism.

-~ Prohibits
certain
transactions with
DPRK, including
direct or indirect
export of any
munitions list
items by USG or any
US person (as well
as to re-exports by
non-U.S. persons).

-- Exports of
non-munitions list
items must be
licensed.

"essential to the
national security of
the [U.8.]" and so
certifies to Congress
20 days prior to
igsuing the waiver.

——- President may
waive the prohibition
for a particular
transaction if he
determines that it is
"essential to the
national security
interests of the
fu.s.]," and both
consults with and
submits a report to
Congress 15 days
prior to the
transaction.

-- There are two ways
by which a country
may get off the
"terrorist list,"
i.e., (i) President
certifies to Congress
that "there has been
a fundamental c¢hange
in the leadership or
policies of the
terrorist country.
that the government
...1s not supporting
acts of international
terrorism, and that
the government has
provided assurances
that it will not
support acts of
international
terrorism in the
future,"; or, (ii)
Pregident submits to
Congress for review,
45 days prior to the

19:43 No.006 P.04
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OCT 11’94

ettective date ot the
recision, a
determination that
the government has
not supported
international
terrorism during the
preceding 6-month
period and has
provided assurances
that it will not
support acts of
international
terrorism in the
future.

THE FOLLOWING ARE POTENTIALLY APPLICABLE ALTHOUGH NO FORMAL
DETERMINATION HAS YET BEEN MADE

T S rer e e e e e Gl S - v e A i R D N D S W T e g e e e e bk BT S G R W W R e T e e e M A

9. Foreign
Assistance.

A. Human Rights.

[Section 116 of the
Foreign Assistance
Act of 1961, as
amended, 22 U.S.C.
2151n; also covers
OPIC insurance,
gusarantees, or
loans, 22 U.S.C.
2199 (i)])

B. Communist
States.

[Section 620(f) of
the FAA (22 U.S.C.
2370 (f))]

Prohibits
assistance to Lhe
government of "any
country which
engages in a
consistent pattern
of gross violations
of internationally
recognized human
rights, including
torture or cruel,
inhuman, or
degrading treatment
or punishment...”
etc,

Prohibits
assistance to "any
communist country,"”
including the DPRK,
except for

"Gross violator"
determination is made
by the AID
Administrator and the
Assistant Secretary
for HA, who must take
into account the
extent. Lo which the
government has
permitted unimpeded
investigations of
alleged human rights
violations by
appropriate
international
organizations, and
the extent to which
multilateral and
security assistance
is already restricted
o that country by
the President or
Congress for human
rights reasons.

--President may waive
upon finding that
such assistance is
vital to U.SB.
national security,

19:44 No.006 P.0S
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[Note: There are
also several other
restrictions on
asgsistance that
might potentially
become applicable
to the DPRK that it
is not necessary to
address now, e.gq.,
sec. 620A of the
FAA, 22 U.S8.C. 2371
(prohibits
assistance to
governments
supporting int'l

terrorism); sec.

620(t) of the FAA
(break in
diplomatic
relations); secs.
523 and 529 of the
FY 94 Foreign Ops.
Appropriation bill;
sec. 543 of the FY
'93 FAA (Pub. L.
102~391) .1

10, Security
Agsisgtance.

[Section 502B of
the PAA (22 U.S8.C.
2304)]

0CT 11’94

assistance to
schools, libraries,
and hospital '
centers for
educational
research which are
outside the U.S.
and are
founded/operated by
U.S. citizens.

—~— Prohibits
security assistance
to any country "the
government of which
engages in a
consistent pattern
of gross violations
of internationally
recognized human
rights."

-- Also prohibits
Becurity assistance
for the police,
domestic
intelligence, or
similar law
enforcement forces
of such a country.
Moreover, export
licenses are _
prohibited even for
crime control and
detection
ingtruments and
aquipment, subject
to a presidential
waiver in

19:44 No.006

that the country is
not controlled by the
international
communist conspiracy,
and that the
assistance will .
promote the country's
independence from
international
communism,

-- President may also
remove a country for
a designated period
if he determines that
it is in the nalional
interest to do so;
one factor to be
considered is whether
the country is
"fostering the
establishment of a

-generally democratic

system, with respect

.for internationally

recognized human
rights."

Assistance may be
provided only if the
Presidenl finds such
a "significant
improvement in [the]
human rights record"
that it is in the
national interest to
lif¢ the prohibition.

P.
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l11. 1IFI Lending.

{Section 7001 of
the International
Financial
Institutions Act
(22 U.S.C. 2624);
see also sec. 528
of the FY '94
Foreign Ops
Appropriation Act,
which contains a
gsimilar provision.]

"Gramm Amendment,"
section 43 of the
Bretton Woods
Agreement Act, as
amended, 22 U.S8.C.
286aa.

OCT 11’94 19:45 No.006 P.0O7
“exceptional
circumstances."
Id., for IMET.
Requires the U.S. Note: 22 U.S.C,

Executive Directors
of IFI's (e.qg.,
World Bank) to
oppose any loan,
extension of
financial
assistance, or
technical
assistance to any
country the
government of which
engages in "a
pattern of gross
violations of
internationally
recognized human
rights," or
"provides refuge Lo
individuals
committing acts of
international
terrorism by
hijacking aircraft."

~- U.8. IExecutive
Directors are only
authorized Lo
support assistance
"directed
specifically to
programs which
serve the basic
human needs of the
citizens of such
country."

Requires the
Secretary of

Treasury to direct

the U.S. Executive
Director of the IMF

262d(f) requires
Treasury to consult
“in a timely manner"
with relevant
congressional
committees to inform
them of "prospective
changes in policy
direction toward
counties [sic] which
have or recently
have had poor human
rights records."”

22 U.8.C. 262d4(c)
requires Treasury to
report quarterly on
all loans considered
by the IFI Boards,
addressing jinter alia
whether the U.S.
opposed, in each
instance, assistance
on human rights
grounds, or changed
its voting position
for such reasons.

The congressional
committees may
request that the
Secretary of Treasury
appear before them to
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Gonzalez Amendment,
22 U.8.C.

28475,

283r,
2850.

ID:

"to actively oppose

any facility
involving use of
Fund credit by any
Communist
dictatorship"
unless Treasury
certifies to the
relevant
congressional
committees that
certain economic
criteria are met.

Requires Secretary
of Treasury (o
instruct Executive
Directors to the
IBRD and aDB to
vote against
assistance to any
country that has
expropriated the
property of U.B.
nationals.

0CT 11’34

certify and document
(or to document in
writing) that the
requisite conditions
have been met. I€
the Secretary does
not appear in
response to Congress'
invitation, the
Executive Director
"shall vote against
such program."”

4

Unless President
determines that (i)
an arrangement for
proper compensation
has been made; (ii)
the matter has been
submitted to
arbitration; or,
(iii) good faith
settlement
negotiations are in
progress.

19:45 No.006 P.08
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it Large)

ited to (h)); Mar.
Ist par.). 33 Stat.
ch. 510, § 3, 34
6, 1950, ch. 896,

ict of Columbia
‘nmental Reor-
‘8, 87 Stat. 789,
" is substituted
Director of the
tudget’” because
Reorganization
1, 1970, 84 Stat.
501 of this title]
: Budget as the
idget and trans-
eau to the Pres-

518 of this title.
of this title.

r of the Dis-
title shall be
hen circum-
from office.

it Large)

before semicolon
. 1905, ch. 1484,
. 1257, Feb. 27,
Stat. 48; restated
§ 1211, 64 Stat.

of section 9 of
1. 182, 37 Stat.

Ch. 15 APPROPRIATION ACCOUNTING 31 § 1531

Cross References

Adverse personnel actions against government employees, see section 7501 et seq. of Title S
Government Orgamzation and Employees.

< 1519,

An officer or employee of the United States Government or of the Dis-
trict of Columbia government knowingly and willfully violating <cction
1517(a) of this title shal' he fined not more than $5,000, imprisoned for not
moi. .« svaso, U both.

{Pub.L. 97-258, Sept. 13. 1982, 96 Stat. 932.)

Criminal penalty

Historical and Revision Notes

Revised Section Source (U.S. Code)

Source (Statutes at Large)

IS19 ..o 31:665011) (words after semicolon R.S. § 3679(iX 1) (words after semicolon re-
related to (h)). lated to (h)): Mar. 3, 1905, ch. 1484, § 4
(1st par.), 33 Stat. 1257; Feb. 27, 1906,
ch. 510, § 3, 34 Stat. 48; restated Scpt. 6,
1950, ch. 896, § 1211, 64 Stat. 768.

Explanatory Notes

The words “District of Columbia govern-
ment” are added because of section 9 of the
Act of June 26, 1912 (ch. 182, 37 Stat. 184).

West’s Federal Forms
Sentence and fine, see § 7531 et «ea.

Library References
United States @=52. C.J.S. United States §§ 60, 61.

SUBCHAPTER III-TRANSFERS AND REIMBURSEMENTS
§ 1531.

(@) The balance of an appropriation available and necessary to finance or
discharge a function or activity transferred or assigned under law within an

executive agency or from one executive agency to another may be trans-
ferred *» and used—

Transfers of functions and activities

(1) by the organizational unit or agency to which the function or
activity was transferred or assigned; and

(2) for a purpose for which the appropriation was originally availa-
ble.

(b) The head of the executive agency determines the amount that, with
*he approval of the President, is necessary to be transferred when the trans-
fer or assignment of the tunction or activity is within the agency. The Pres-
“lent determines the amount necessary to be transferred when the transfer

or assignment of the function or activity is from one executive agency to
anoth. -

197




31 S1331

MONEY AND FINANCE Subtitle 2

(¢c) A balance transferred under this section is—

(1) credited to an applicable existing or new appropriation account;

(2) merged with the amount in an account to which the balance is

credited; and

(3) with the amount with which the balance is merged, accounted for

d4s one amount.

(d) New appropriation accounts may be established to carry out subsec-

tion (¢)(1) of this section.

(Pub 1. 97-258, Sept. 13, 1982, 96 Stat. 932.)

Historical and Revision Notes

Revised Section

Source (US Code)

Source (Statutes at Large)

153ian (b)............ 31:581c(a) (Ist sentence), (b) (Ist Sept. 12, 1950, ch. 946, § 202, 64 Stat. 838.
sentence)

183lcr. (d)............ 31:581c(a) (last sentence). (b) ('
sentence).

Explanatory Notes

In subsections (a) and (b), the defined term
“eaccutive agency” in section 102 of the re-
vised ttle [section 102 of this title] is subsu-
tuted tor department or establishment™ for
consistency and clanty.

In subsection (a), the words “organization-
al unit or agency™ are subsuituted for “agen-
¢y, and the word “appropnation™ is substi-
tuted for “said funds”, for consistency and
clarty.

Subsection (d) is substituted for “which are
hereby authorized to be established™ because
of the restatement.

Qil Policy Committee. Section 6 of
Ex.Ord.No. 11703, Feb. 7, 1973, 38 F.R.
3579, set out as a note under section 1862 of

Title 19, Customs Duties, provides for the
transfer of appropriations, allocations, person-
nel, etc., from the Director of the Office of
Emergency Preparedness to the Chairman of
the Oil Policy Committee respecting the oil
import control program.

Transfer of Appropriations. Section 4 of
Ex.Ord.No. 10579, Nov. 30. 1954, 19 F.R.
7925, set out as a note under section 486 of
Title 40, Public Buildings, Property, and
Works, provides for the transfer of appropria-
tions by the Director of the Bureau of the
Budget [now Office of Management and
Budget) to the Administrator of General Ser-
vices for the purpose of interagency motor-ve-
hicle pools and systems.

Notes of Decisions

1. Construction with other laws

Authority under this section to merge
funds with similar funds in otherwise proper
cases does not constitute authority 1o merge
funds available for salanies expenses of the
Defense Materials Procurement Agency for
the service of a fiscal year with those made

§ 1532.

available until expended in view of section
2161 of the Appendix to Title 50. which re-
stricts the availability of funds allocated or
transferred to the period specified in the Acts
making such funds available. 31 Comp.Gen.
342 (1952).

Withdrawal and credit

An amount available under law may be withdrawn from one appropria-
tion account and credited to another or to a work::g fund only when au-
thorized by law. Except as specifically provided by law, an amount author-
1ized 10 be withdrawn and credited : available for the same purpose and

198

Ch. 15 APPRC

subject 10 the
amount. A wi:

(Pub.L. 97-258,

Revised Section

The word “limi!
*limitations, cond’
eliminate unnecess.

§ 1533. 1

c

An appropri..
able to carry ou
der Inw A tr
tween appropr
allocation may
its regular pers.
of this section

(Pub.L. 97-258,

Revised Section

The words “‘exe
tuted for ‘“‘departr
tion, in the execut
ment” because of

y 1534, .

(a) An apprc
during a fiscal
agency to pay

(1) whe
charged a
(2) subj

(b) Amount:
or as of the cui




Subtitle 2

account,

alance is
unted for

t subsec-

rge)
64 Stat. 838.

des for the
ONS, persun-
e Office of
"hairman of
ting the oil

ection 4 of
4, 19 F.R.
tion 486 of
perty, and
f appropria-
reau of the
ement and
seneral Ser-
y motor-ve-

of section
), which re-
Hocated or
e Acts
Comp.Gen.

ppropria-
when au-
it author-
‘pose and

P _— ——— e e

Ch. 15 APPROPRIATION ACCOUNTING 31 § 1534

subject to the same limitations provided by the law appropriating the
amount. A withdrawal and credit is made by check and without a warrant.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 933.)

Historical and Revision Notes

2 eed Section RERTOUNIN «onded Source (Statutes at Large)

1532 36281 . . Sept. 6, 1950, ch. 896, § 1210 (less last pro-
viso), 64 Stat. 765.

Explanatory Notes

[he word “hmutations * iy substituted Tor
“limitations, conditions, and restrictions” to
climinate unnecessary words.

§ 1533. Transfers of appropriations for salaries and expenses to
carry out national defense responsibilities

An appropriation of an executive agency for <tlaries and expenses is avuil
able to carry out national defense responsibilities assigned to the agency un-
der law. A transfer necessary to carry out this section may be made be-
tween appropriations or allocations within the executive agency. An
allocation may not be made to an executive agency that can carry out with
its regular personnel a defense activity assigned to it by using the authority
of this section to realign its regular programs.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 931

Historical and Revision Notes

Revised Section Source (LS Cade) Source (Statutes at Large)

PR IeNT o June 2. 1951, ch. 121, ch. XI (proviso im-
mediately before heading “Independent
Offices™). 65 Stat. 61.
Explanatory Notes
The words “executive ageney™ are substi- title [section 102 of this title].  The words
tuted tor department. agency. or corpora-  Cauthorty of this section™ are substituted for
non, in the executive branch of the Govern-  “foregoing authority™ for clarity.

ment”™ because of section 102 ol the revised

§ 1534. Adjustments between appropriations

(a) An appropriation available to an agency may be charged at any time
during a fiscal year tor the benefit of anoth++ -~aropriation available to the
dgency 1o pay costs—

(D) when amounts are available in both the appropriation to be
charged and the appropriauon to be benefited; and
(2) subject to limitations applicable to the appropriations.

‘b) Amounts paid under this section are charged on a final basis Juring,

or as of the close of, the fiscal year to the appropriation benefited. The
199
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31 § 1534 MONEY AND FINANCE Subtitle 2

appropriation charged under subsection (a) of this section shall be appropri-
ately credited.

(Pub.L. 97-258. Sept. 13. 1982, 96 Stat. 933)

Historical and Revision N toc

Revised Sechion Source (U.S. Code) Source (Statutes at Large)
1834a) ... 31:628a (1st sentence).... ......... June 29, 1966, Pub.L. 89473, § 1, 80 Stat.
221.
1534b)y ................ 31:628a (last sentence) .............

Explanatory Notes

In subsection (a), the words “Subject to In subsection (b), the words “‘amounts paid
limitations applicable with respect to each ap-  under this section™ are substituted for =~ . i
propriation concerned” are omitted as sur-  expenses so financed”, and the words “appro-
plus.  The words “or any bureau or otfice  priations charged under subsection (a) of this
thereof™ are omitted as being included in  section™ are substituted for “nancing appro-
*“agency”. The words “to pay costs™ are sub-  priation”, for clarity.
stituted for “for the purpose of financing the
procurement of materials and services, or fi-
nancing other costs’ to eliminate unnecessary
words.

Library References

United States ¢=85. C.J.S. United States § 123.

§ 1535. Agency agreements

(@) The head of an agency or major organizational unit within an agency
may place an order with a major organizational unit within the same agency
or another agency for goods or services if—

(1) amounts are available;

(2) the head of the ordering agency or unit decides the order is in the
best interest of the United States Government;

(3) the agency or unit to fill the order is able to provide the ordered
goods or services; and

(4) the head of the agency decides ordered goods or services cannot
be provided as conveniently or cheaply by a commercial enterprise.

(b) Notwithstanding subsection (a)(3) of this section, the Secretary of De-
fense, the Secretary of a military department of the Department of Defense,
the Secretary of Transportation in carrying out duties and powers related to
aviation and the Coast Guard. the Secretary of the Treasury, the Adminis-
trator of General Services, and the Administrator of the Maritime Adminis-
tration may place orders under this section for goods and services that an

agency or unit filling the order may be able to provide or procure by con-
tract.

(c) Payment shall be made promptly by check on the written request of
the agency or unit filling the order. Payment may be in advance or on
providing the goods or services ordered and shall be for any part of the
estimated or actual ¢ st as determined by the agency or unit filling the or-
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der. A bill submitted or a request for payment is not subject to audit or
certification in advance of payment. Proper adjustment of amounts paid in
advance <hall be made as agreed 10 by the heads of the agencies or units on
the basis of the actual cost of goods or services provided.

(d) An ort.- ‘nlw_rn-d Nr e amaant qup nnder thic cantins kil T
appropriation of the ordermg agency or unit. The amount obllgated is dc-
obligated to the extent that the agency or unit filling the order has not in-

curred obligations, before the end of the period of availability of the appro-
priation, in—

(1) providing goods or services; or

(2) making an authorized contract with another person 10 jiuvide
the requested goods or services.

(e) This section does not—

(1 authorize orders to be placed for goods or services to be provided
by convict labor; or

(2) affect other laws about working funds.
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 933.)

Amendment of Predecessor Provisions After April 15, 1982,
As Superseding This Section

Section 4(a) of Pub.L. 97-258 provided in part that: “Laws en-
acted after April 15, 1982, that are inconsistent with this Act [which
revised, codified, and enacted this title into positive law] supersede
this Act to the extent of the inconsistency.”

Pub.L. 97-332, Oct. 15, 1982, 96 Stat. 1622, amended the prede-
cessor provision of this section [section 7(a) of Act May 21, 1920, c.
194, 41 Stat. 613] by substituting language authorizing the placing
of orders for goods and services from agencies “‘in a position or
equipped to supply. rend. = or obtain [those goods or services] by
contract” for former provisions authorizing the placing of orders for
goods and services only from agencies “in a position to supply or
equipped 1o render [the goods and services]”, struck out provisions
authorizing the Secretary of Defense, the Secretary of a military de-
partment of the Department f Defense, the Secretary of Transpor-
tation in carrying out duties and powers related to aviation and the
Coast Guard, the Secretary of the Treasury, the Administrator of
General Services, and the Administrator of the Maritime Adminis-
tration to place orders under this section for goods and services that
an agency or unit filling the order may be able to provide or procure
by contract, substituted provisions authorizing the letting of work by
contract if the work or services could be as conveniently or more
cheaply performed by private agencies for provisions formerly requir-

“hat such work be let by competitive bids, and added provision
that any condition or limitation applicable to the procurement funds
of any executive department. indejendent establishment, burcau. »r
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office which places an order or lets a contract under the provisions of
this section be applied in placing such order or letting such contract.

Historical and Revision Notes

Source (U.S. Code)

wKavised Section

Source (Statutes at Large)

1535¢(a) ................ 31:686(a) (1st sentence words before Mar. 4, 1915, ch. 143, § 1 (3d proviso on p.

15th comma, last proviso).

1084), 38 Stat. 1084. May 21, 1920, ch.
194, § 7(a), 41 Stat. 613; June 30. 1932,
ch. 314, § 601, 47 Stat. 417, restated July
20, 1942, ch. 507, 56 Stat. 661. Aug. 23,
1958, Pub.L. 85-726, § 1407, 72 S:.1.
808: Aug. 6, 1981, Pub.L. 97-31,
§ 12(11), 95 Stat. 154; Dec. 29, 1981,
Pub.L. 97-136, § 11, 95 Stat. {707,

1835(b) ............ . 11.086(a) (Ist sentence Ist proviso)
1835(¢) ... 3J1-o86(a) (st sentence words be-
tween | Sth comma and 1st provie
s, last sentence).
1535¢d) ..., JLOBO(C) o May 21, 1920, ch. 194, § 7(c), 41 Stat. 613;
June 30. 1932, ¢h. 114, § 601. 47 Stat
~i. tostated June 26, 1943, ch. 150, § |1,
57 Stat. 219.
36861 ... Sept. 6, 1950, ch. 896, § 1210 (last proviso,
64 Stat. 765.
1835Cen V). ... Jl6Bebia). tb) ... June 30, 1932, ch. 314, § 602(a), (b), (c) (re-
lated to § 602), 47 Stat. 418.
1535¢ei2) ... .. .. . 3'6R6bC) (related to 31-ANe o¥Rh)

Explanatory Notes

In the section. the word “agency™ is substi-
tuted for “executive department or indepen-
dent establishment of the Government™ for
clanty.  See 12 Comp.Gen. 442 (1932) and
United States v. Mutchell. 425 F.Supp. 917
(D.D.C.1976). The words “major organiza-
tional unit™ or “unit’ are substituted for “bu-
reau or office™ for consistency n the revised
title.  The words “to fill the order™ or “filling
the order™ are substituted for “such requisi-
tioned™ and “as may be requisitioned” for
clanty and because of the restatement. The
words “goods or services™ are substituted for
“matenials, supplies, equipment, work, or ser-
vices™ 1o eliminate unnecessary words.

In subsection (a){4), the words “the head of
the agency decides™ are added. and the words
“commercial enterpnise’ are substituted for
“private agencies”, for clarity. The words
“by competitive bids™ are omitted as surplus
because of various procurement laws.

In subsection (b), the words “The Secretary
of Defense™ are added for clarity because of
Comptroller General decision B-20179 (Apr.
1. 1981). The words “a mlitary department
of the Department of Defense™ are substitut-
ed for “the Department of the Army, Navy
Department’” tor consistency with utle 10 [Ti-
tle 10. Armed Forces] and to apply the source
pravisions to the Department of the Ar
Force because of sections 205(a) and 207(a)

202

and () of the Act of July 26, 1947 (ch. 343,
61 Stat. 501, 502), and section | of the Act of
Aurnst 10, 1956 (ch. 1041, 70A Stat. 488)
[which enacted Title 10, Armed Forces).
The words “'Secretary of Transportation in
carrying out duties and powers related to avi-
ation and the Coast Guard™ are substituted
for “‘Federal Aviation Agency, Coast Guard”
to reflect the transfer of those functions to the
Secretary of Transportation. The words ““the
Administrator of General Services™ are added
to reflect the transfer of the functions of the
Bureau of Federal Supply of the Treasury De-
partment to the Administrator by section
102(a) of the Act of June 30, 1949
(40:752(a) ) {section 752(u) i ...c 40, Public
Buildings, Property, and Works]. The words
“the Administrator of* are added before
“*Maritime Administration™ for clarity and
consistency in the revised title and with other
titles of the United States Code.

In subsection (c), the words “pursuant to
such order™ are omitted as unnccessary.

Subsection (d) is substituted for the source
provisions being restated to reflect decisions
of the Comptroller General, including 31
Comp.Gen. 83 (1951), 34 Comp.Gen. 418
(1955), 39 Comp.Gen. 317 777, and 55
Comp.Gen. 1497 (1976).

In subsection (e), the words “any Govern-
ment department or independent establish-
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ment, or any bureau or office thereot ...
“except as otherwise provided by law™ are
omitted as unnecessary because of the restate-
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Note 6

Lo ieat ol 31:686b(a) [former section

o

686b(a) of this title] is omitted as executed.

Cross References

Agreements for transfer of persons serving in active military, naval, or air service to Veterans’
Admunistration facility for treatment and rehabilitation for alcohol or drug dependence
or abuse disabilities, see section 620A of Title 38, Veterans' Benefits.

Availability of retmbursements made to appropriations of Department of Defense under this
section, see section 2205 of Title 10, Armed Forces.

Expenditure of amounts paid under this section in providing good. wr services or for purpose

specified, see section 1536 of this title.

Orders or contracts for matenals placed with government-owned establishments deemed obliga-
uons, .. .. - Tule 41, Public Contracts.

Placing of orders by Federal Energy Regulatory Commission with other departments for en-
graving, etc., see section 825k of Title 16, Conservation.

Notes vt Decisions

Administrative expenses §

‘eerements between court and Archivist 2
Intcrdepartmental transfer 6

Loans 3

(Obligations of agencies or units 4

P’ro rata interests of agencies S

Resale or interdepartmental transfer 6
Rules and regulations 1

Services 7

Supervision or administrative cxpenses 8

1. Rules and regulations

General Regulations of the General Ac-
counting Office, which prescribed administra-
tive procedure for adjustments between ap-
propriations and/or funds “for general use
through the government service”, were held
to be invalid because in conflict with provi-
sions of former section 686 of this utle.
1934, 37 Opp.Atty.Gen. 559.

2. Agreements between court and Archivist

It appeared that former section 686 of this
ttle permitted the court and the Archivist of
the United States to enter into an agreement
to assure that copies of high quality were pro-
duced relatively quickly, at a reasonable cost,
and in sufficient quanlilv United States v.
Mitchell, D.C.D.C.1976, 425 F.Supp. Y17.

1. Loans
Loans of supplies. equipment. and materi-
als may have been made on a non-reimbursed
hasis if for a temporary period and the bor-
g gty aglecd [0 assutie Costs ine-
curred from the loan, but potentially perma-
nent transfers must have been made on a
rambursable bas™ to comply with former sec-
ton 686(a) of this title. 1980, 59 Comp.Gen.
166,
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Formcr section 686 of this title applied on-
I o wu o foans, et e e
not aulhonze loan of Army equipment 1o of-
ficers of Department of Justice. U. S. v.
Ranks, D CSN.1974 181 F Synp 148

Sale and loan of government equipment to
Department of Justice to be used in executing
laws was not authorized by regulation
promulgated under sections 331 to 333 of Ti-
tle 10, dealing with issuance of presidential
proclamation as basis for federal troop inter-
vention in civil law enforcement where no
presidential proclamation was involved in
case which arose out of Wounded Knee occu-
pation. Id.

4. Obligations of agencies or units

Regardless of whether or not Bureau of Al-
cohol, Tobacco and Firearms duly places or-
der for strip stamps with Bureau of Engrav-
ing, it may obligate annual appropriations at
end of fiscal year only to extent that stamps
are printed or are in process, or if a contract
has been entered into with a third party to
provide the stamps. 1980, 59 Comp.Gen.
602.

S. Pro rata interests of agencies

A facility constructed by one agency for
the use of several agencies under the authon-
ty in former section 686 of this title was con-
sidered the property of all the agencies on a
pro rata basis and none of the agencies could
have limited. restricted, reduced, abridged. or
encumbered in any manner the pro rata inter-
ests of the others. 38 Comp.Gen. 36 (1958).

6. Resale or interdepartmental transfer
Former section 686 of this title was direct-
ed to assuring that bookkeeping adjustment of
respective appropriation accounts reflected
the full “‘actual cost” when goods or services
were requisitioned from one agency by an or-




5
|

31 § 1535
Note 6

der of another agency, and did not alter the
basic character of the requisitional order as
an interdepartmental transaction between
agencies of the United States government,
and thus did not support contention that
transfer of natural gas from the Army to De-
fense Family Housing was a resale for pur-

.1 junsdiction of the Federal Energy
Regulatory Commission rather than merely
an interdepartmental transfer.  Alexander v.
Federal Energy Reguiatory Commission,
1979, 609 F.2d 543, 197 US.App.D.C. 238

7. Services

Former section 686(a) of this title did not
require that all interdepartmental loans of
employees be made on reimbursable basis;
contrarily, such loans of services should have
heen reimbursed only where so provided by
prior written agreement between the agencies
involved. 1980, 59 Comp.Gen. 366.

Services rendered by government employ-
ees as members of secunty hearing boards es-

MONEY AND FINANCE Subtitle 2

tablished in acvordauce with Ex Ord.No.
10450, Apr. 27, 1953, 18 F.R. 2489, set out
under section 7311 of Title 5, were not within
the contemplation of former section 686 of
this title and therefore the appropriations ui
the agencies for which the hearings were held
were not available for reimbursing the appro-
priations of the agencies furnishing the hear-
ing board members. 32 Comp.Gen. 534
(1953).

8. Supervision or ..

es

Inasmuch as a Military Interdepartmental
Procurement Request is considered placed
pursu. ) o7 s b b
Corps of Engineers 15 otherwise authorized 1o
recover supervision and administrative ex-
penses incurred in performing such a request
for the Air Force, the Corps should be reim-
bursed from appropriations current when the
costs were incurred or when the Corps en-
tered into a contract with a third party to ex-
ecute the request. 1950, 29 Comp.Gen. 563.

§ 1536. Crediting payments from purchases between executive

agencies

(a) An advance payment made on an order under section 1535 of this
title is credited to a special working fund that the Secretary of the Treasury
considers necessary 1o be established. Except as provided in this section,
any other payment is credited to the appropriation or fund against which

charges were made to fill the order.

() An amount paid under section 1535 of this title may be expended in
providing goods or services or for a purpose specified for the appropriation
or fund credited. Where goods are provided from stocks on hand, the
amount received in payment is credited so as to be available to replace the

goods unless—

(1) another law authorizes the amount to be credited to some other

appropnation or fund; or

(2) the head of the executive agency filling the order decides that
replacement is not necessary, in which case, the amount received is de-
posited in the Treasury as miscellaneous receipts.

(e) This section does not affect other laws about working funds.
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 934.)

Historical and Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)
1536a) . .. ... 11:686(b) (Ist, 2d sentences) ....... May 21, 1920, ch. 194, § 7(b), 41 Stat. 613,
restated June 30. 1932, ch. 314, § o1, 47
Stat. 418.
1536(b) ... L 31 686(b) (3d. last sentences) . .....
18364¢) ..ol . 3.eReb(e) (related to 11.686) .. June 30, 1932, ch. 314, § 602¢) (related to

§ 601), 47 Stat. 418
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Explanatory Notes

In subsection (b), the words “providing
goods or services” are substituted for “fur-
mshing the materials, supplies, or equipment,

or in performing the work or services” to
eliminate unnecessary words.

Cross References

Availability of reimbursements made to appropriations of Department of Defense under this
section, see section 2205 of Title 10, Armed Forces.

QOrders or contracts for materials placed with government-owned establishments deemed obliga-
tions, see section 23 of Title 41, Public Contracts.

Placing of orders by Federal Energy Regulatory Commission with other departments for ¢n-
graving, etc., see section 825k of Title 16, Conservation.

§ 1537.

Services between the United States Government and the
District of Columbia government

(a) To prevent duplication and to promote efficiency and economy, an
officer ur employee of—

(1) the United States Government may provide services to the Dis-
trict of Columbia government; and

(2) the District of Columbia government may provide services to the
United States Government.

(b)(1) Services under this section shall be provided under an agreement—

(A) negotiated by officers and employees of the two governments;
and

(B) approved by the Director of the Office of Management and
Budget and the Mayor of the District of Columbia.

(2) Each agreement shall provide that the cost of providing the services
shall be borne in the way provided in subsection (c) of this section by the
government to which the services are provided at rates or charges based on
the actual cost of providing the services.

(3) To carry out an agreement made under this subsection. the agreement
may provide for the delegation of duties and powers of officers and employ-
ees of—

(A) the District of Columbia government to officers and employees
of the United States Government; and

(B) the United States Government to officers and employees of the
District of Columbia government.

(¢) In providing services under an agreement made under subsection (b)
of this section—

(1) costs incurred by the United States Government may be paid
from appropriations available to the District of Columbia government
officer or employee to whom the services were provided; and

(2) costs incurred by the District of Columbia government may oe
paid from amounts available to the United States Government officer
or employee to whom the services were provi-ed.
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(B) *“Redemption of stamps (Internal Revenue)”;
(C) “Refunding legacy taxes, Act of March 30, 1928”;

(D) “Repayment of taxes on distilled spirits destroyed by casu-
alty’™: and

(E) “Refunds and payments of processing and related taxes”.

(b) wisoursements may - - ~~de from the appropriation made by this sec-
tion only for—

(1) refunds to the limit of liability of an individual tax account; and

(2) refunds due from credit provisions of :%. Liic.uai Revenue Code
of 1954 (26 U.S.C. 1 et seq.) enacted before January 1, 1978.
(Pub.L. 97-258, Sept. 13, 1982. 96 Stat. 923))

Historical and Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)
1324@a) ................ 31:725q-la (Ist par.) .............. June 19, 1948, ch. 558, § 101 (words before
proviso in par. under heading “Bu:... .f

Internal Revenue”), 62 Stat. 561.
1324(b) ................ 31:725q-1a (last par.) .............. June 19, 1948, ch. 558, 62 Stat. 560, § 302

(last par.); added Sept. 8, 1978, Pub.L.
95-355, § 303, 92 Stat. 563.

Explanatory Notes

In subsection (a), the words **Necessary
amounts are appropriated to the Secretary of
the Treasury” are added to reflect the intro-
ductory language of the Act of June 19, 1948.
The words *“‘on and after June 19, 1948" are
omitted as executed.

In subsection (b), the words *‘appropriation
made by this section are substituted for *‘the
appropriation to the Treasury Department
entitled *Bureau of Internal Revenue Re-

funding Internal-Revenue Collections' " to
eliminate unnecessary words.

References in Text. Act of March 30,
1928, referred to in subsec. (a)(2)}(C), is Act
Mar. 30, 1928, c. 302, 45 Stat. 398, which
was not classified to the Code.

The Internal Revenue Code of 1954, re-
ferred to in subsec. (b)(2), is classified to Title
26, Internal Revenue Code.

Library References
Internal Revenue @24950.

SUBCHAPTER HI—LIMITATIONS, EXCEPTIONS,
AND PENALTIES

§ 1341. Limitations on expending and obligating amounts

(@)(1) An officer or employee of the United States Government or of the
District of Columbia government may not—

(A) make or authorize an expenditure or obligation exceeding an
amount available in an appropriation or fund for the expenditure or
obligation; or

(B) involve either government in a contract or obligation for the pay-
ment of money before an appropriation is made unless authorized by
law. ‘
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(2) This subsection does not apply to a corporation getting amounts to
make loans (except paid in capital amounts) without legal liability of the
United States Government.

(b) An article to be used by an executive department in the District of
C.'mmbia that could be bought out of an appropriation made to a regular
contingent fund of the department may not be bought out of another
amount available for obligation.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 923.)

~ Historical and Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)

1341a) .. ............. 31:065(4), (Ui 2) lant sentence relat- R.S. § 3679(a), (dX2) (last sentence related
ed to spending and obligations). to spending and obligations); Mar. 3,
1905, ch. 1484, § 4 (Ist par.), 33 Stat.
1257; Feb. 27, 1906, ch. 510, § 3. 34
Stat. 48; restated Sept. 6, 1950, ch. 896,
§ 1211, 64 Stat. 765.
12FID) - e 31:669 (words after semicolon). . . Awue. 23 1912 ¢h 350 § 6 (words after
semicolon), 37 Stat. 414.

Fxpiinatory Notes

In subsection (b), the words “‘another
amount available for obligation™ are subsu-
tuted for “‘any other fund™ for consistency in
the revised title.

Indemnity Contracts Covering Internation-
al Short-Wave Radio Stations. Contracts for
use of international short-wave radio stations
and facilities may provide for indemnity of
owners and operators of such stations against
loss or damage on account of injury to per-
sons or property arising from use of such sta-
tions or facilities, Acts July 5, 1946, c. 541,
Title I, 60 Stat. 447. July 9, 1947. c. 211, Ti-
tle I § 101, 61 Stat. 280; June 3, 1948, c.

1949, c. 354, Title I, § 101, 63 Stat. 451;
Sept. 6, 1950, c. 896, ch. III, Title I, § 101,
64 Stat. 614; Oct. 22, 1951, c. 533, Title 1,
§ 101, 65 Stat. 581; July 10, 1952, c. 651, Ti-
tle 1. § 101, 66 Stat. 554; Aug. 7. 1953, c.
340, Title I11, § 301, 67 Stat. 420.

Similar provisions conferring this authority
on the Office of the Coordinator of Inter-
American Affairs and Office of War Informa-
tion were carried in Acts Oct. 26, 1942, c.
629, Title I1, 56 Stat. 996, 997; July 12, 1943,
3p.m, EW.T, c. 228, § 1, 57 Stat. 529, 532;
June 28, 1944, c. 301, Title I, § 1, 58 Stat.
538, 539; July 17. 1945, c. 319, § 1, 59 Stat.

400, Tide I, § 101, 62 Stat. 312: July 20, 477.

Cross References

Administrative discipline for vinlation of subsec. (a) of this section, see section 1349 of this title.

Contracts for fuel by Secretary of Army without regard to current fiscal year, see section 11a of
Title 41, Public Contracts.

Contracts for rent of buildings in District of Columbia not to be made until appropniation, see
section 34 of Title 40, Public Buildings, Property, and Woras.

Contracts in excess of specific appropriation, penalty for, sec section 435 of Title 18, Crimes
and Criminal Procedure.

Contracts not to exceed appropriation. see section 12 of Tu.w .. . Lolo O acts.

Contracts or purchases prohibited unless authorized or under adequate appropriation, see sec-
tion 11 of Title 41.

Criminal penalty for violation of subsec. (a) of this section, see section 1350 of this title.

Pay fixed by administrative action, see section 5307 of Title 5, Government Organization and
Emplovees.

Purchases trom National Ocean Survey appropriation. see section 878 of Title 33, Navigation
and Navigable Waters.

Reports on violations of subsec. (a) of this section, see section 1351 of this title.
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Note 6

United States Commissioner, International Boundary and Water Commission, United States
and Mexico. authoritv to enter into contracts beyond amount appropriated, see section

v eew s lILETCOUTSE.

Library References

United States ¢=79.

C.J.S. United States § 120.

Notes of Decisions

Agents or officers of United States, subject to
limitations 6
Amendment of appropriations Acts 4
Coercive deficiency 7
Construction contracts 13
Construction of section with other laws 1
Contracts in advance of appropriations 11
Contracts in excess of appropriations
Generally 12
Construction contracts 13
Defense contracts 14
Implied contracts 1S
Leases 16
License agreements 17
Postal services and facilities 18
Purchase of equipment or supplies 19
Salary or wages 20
Tenancies from year to year 21
Trucking services enntracts 22
Contracts or obligations authorized by law
10
Defense contracts 14
Defenses 27
Funds constituting budgetary resources 8
Implied contracts 15
Indemnification 24
Interest 25
Justiciability 26
Knowledge of contractor 23
Leases 16
License agreements 17
Obligations authorized by law 10
Officers of United States subject to limita-
tions 6
Persons subject to limitations

Generally §
Agents or officers of United States 6
Policy 3

Postal services and facilities 18
Public interest 9

Purchase of equipment or supplies 19
Purpose 2

Salary or wages 20

Tenancies from year to year 21
Trucking services contracts 22

1. Construction of section with other laws

Former section 665 of this title applied to
the public service in general. and vielded to
spectal provisions which related to o particu-

lar department. New York Cent. & H. R. R.
v. U. S, 1886, 21 Ct.Cl 468.

Former section 665 of this title and section
11 of Title 41 were construed together. 1876,
15 Op.Atty.Gen. 124. See. also. 1877. 15 Op.
Atty.Gen. 209.

2. Purpose

The object of former section 665 of this ti-
tle was to prevent executive officers from in-
volving the government in expenditures or li-
abilities beyond those contemplated and
authorized by the law-making power. 1895,
21 Op.Atty.Gen. 248.

3. Policy

It is the settled and recognized policy of
Congress to keep all the departments of the
government. in the matter of incurring obliga-
tions for expenditures, within the appropria-
tions annually made for conducting its affairs.
Parshall v. U. S, Mo.1906, 147 F. 433, 77
C.C.A. 457. See, also, Sutton v. U. S., Ct.Cl.
1921, 41 S.Ct. 563, 256 U.S. 575, 65 L.Ed.
1099, 19 A.L.R. 403.

4. Amendment of appropriations Acts

Congress has the power to amend an ap-
propriations Act. Blackhawk Heating &
Plumbing Co., Inc. v. U. S., Ct.C1.1980, 622
F.2d 539.

5. Persons subject to limitations—Generally

Former section 665 of this title restricted in
CVETy PUSSIDIE Wdy LHE CAPCIIUILULCS, €XPENSEs,
and liabilities of the government, so far as ex-
ecutive officers were concerned, to the specif-
ic appropriation for each fiscal year. Wilder
v. U. S, 1880, 16 Ct.Cl. 528.

Executive officers are prohibited from con-
tinuing the employment of contractors and
involving the government in expenditures or
ilubuilies veyuna those contemplated by Con-
gress, or authorized by law, and if further ap-
propriations are made there must be a new
contract for their expenditure. 1895, 21 Op.
Atty.Gen. 244,

6. —— Agents or officers of United States

Where War Assets Administration officer.
who executed 21-month office building lease
with plaintiff, did not have authority to obli-
gate United States credit for period of time 1n

T.31USC.A. §§ 1103720—7 163
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31 § 1341 MONEY AND FINANCE Subtitle 2
Note 27

The tact that an appropriation is exhausted  v. U. S., 1892, 27 C..C0. « 4. Soc. abdo, Siup-
justifies an officer in stopping a contractor's man’s Case, 1883, 18 Ct.Cl. 147.

work. but does not constitute a defense in a The absence of an appropriation constitutes
suit for breach of contract. Ferns v. U. S, g bar to the recovery of a judgment in cases
1892, 27 Ct.Cl. 542. where the liability of the government has

The absence of an appropriation out of been established. Parsons v. U. S, 1879, 15
which pavment can be made is no defense to  Ct.Cl. 246.
a valid claim. Winchester & Potomac R. Co.

§ 1342. Limitation on voluntary services

An officer or employee of the United States Government or of the Dis-
trict of Columbia government may not accept voluntary services for either
governm_... cr employ personal services exceeding that authorized by law
except for emergencies involving the safety of human life or the protection
of property. This section does not apply to a corporation getting amounts
to make loans (except paid in capital amounts) without legal liability of the
United States Government.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 923.)

Historical and Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)

1342 ... 31:665() .. R.S. § 3679(b). (dX(2) (last sentence related
to voluntary services); Mar. 3, 1905, ch.
1484, § 4 (Ist par.), 33 Stat. 1257; Feb.
27, 1906, ch. 510, § 3, 34 Stat. 48; restat-
ed Sept. 6, 1950, ch. 896, § 1211, 64 Stat.
765.

31:665(dX2) (last sentence related to
voluntary services).

Explanatory Notes

The words “District of Columbia govern-
ment” are added because of section 47-105 of
the D.C. Code.

Cross References

Acceptance of gifts and bequests to Commissary Funds, Federal Prisons, see section 4043 of
Tite 'Y Crimes and Criminal Procedure.
Acceptance of voluntary and uncompensated services—
Administrator of Rural Electnfication Administration, see section 911 of Title 7, Agricul-
ture.
Admunistrator of United States Fire Admunistration, see section 2218 of Title 15, Com-
merce and Trade.
Chairman of Administrative Conference of United States, see section 575 of Title 5, Gov-
ermment Organization and Employees.
Consumer Product Safety Commission, see section 2076 of Title 15, Commerce and Trade.
Heads of agencies, see section 3111 of Title 5, Government Organization and Employees.
National Sea Grant College Program. see section 1123 of Title 33, Navigation and Naviga-
hle Waters.
Peace Corps. sce section 2509 of Title 22, Foreign Relations and Intercourse.
Small Business Admimstration. see section 636 of Title 15. Commerce and Trade.
Administrative discipline for violation of this section, see section 1349 of this title.
Criminal penalty for violation of this section. see section 1350 of this title.
Employment of personal assistants for handicapped federal employees, see section 3102 of Title
S. Government Organization and Employees.
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Revised Section Source (U.S. Code)

Source (Statutes at Large)

1349(b) ................ 31:638a(cX2) (2d sentence). .

July 16, 1914, ch. 141, § 5(cX2) (2d sen-
tence), 38 Stat. 508; restated Aug. 2,
1946, ch. 744, § 16(a), 60 Stat. 3lv.

Explanatory Notes

In subsection (a), the words “In addition to
any penalty or lability under other law™ are
omitted as surplus. The words “District of
Columbia government’ are added because of
secuion 47-105 of the D.C.Code.

In subsection (b), the words “of the Gov-
ernment” and “from duty” are omitted as un-

necessary because of the restatement. The
word “pay” is substituted for “compensation™
for consistency. The word “agency” is sub-
stituted for “‘department” because of section
101 of the r~viced title [section 101 of this ti-
tle] and for consistency.

Cross References

Adverse personnel actions against government employees, see section 7>ui et seq. of Title 5,
Government Organization and Employees.

Pay fixed by administrative action, see section 5307 of Title 5.

State or local government employee on detail to federal agency deemed to be employee of
agency for purposes of subsec. (b) of this section, see section 3374 of Title 5.

Notes of Decisions

1. Unauthorized use of motor vehicles

Allegation that defendant, a former adju-
tant general of Iowa National Guard, directed
series of unauthorized flights, using military
aircraft. that served his own convenience
rather than that of National Guard. charged
a crime, even though defendant contended
that former section 638a(c)(2) of this title
provided administrative remedy for willful
misuse by government personnel of any gov-
ernment-owned aircraft so as to preclude ap-
plication of criminal statute to same conduct
and that failure of revisors and codifiers of
Title 18 governing crimes and criminal proce-

Criminal penalty

§ 1350,

dure to include conduct specifically addressed
in applicable statute reflected legislative deter-
mination that this conduct was not crime.
U. S. v. May, C.A.Iowa 1980, 625 F.2d 186.

Under former section 638a of this title, a
government employee could have been sus-
pended without pay for not less than one
month if he used an official government-
owned vehicle for other than official pur-
poses, and where the use was slight, the court
held that a 90-day suspension without pay
was sufficient punishment. Clark v. U. S,
1963, 162 Ct.Cl. 477.

An officer or employee of the United States Government or of the Dis-
trict of Columbia government knowingly and willfully violating section
1341(a) or 1342 of this title shall be fined not more than $5,000, imprisoned

for not more than 2 years, or both.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 926.)

Historical and Revision Notes

Revised Section

Source (U.S. Code)

Source (Statutes at Large)

1380 ... ... ... 31:665(iX1) (words after semicolon R.S. § 3679(i)X1) (words after semicolon re-

related to (a). (b)).

lated to (a), (b)); Mar. 3. 1905, ch. 1484,
§ 4 (Ist par), 33 Stat. 1257. Feb. 27,
1906, ch. 510. § 3, 34 Stat. 48; restated
Sept. 6, 1950, ch. 896, § 1211, 64 Stat.
768.
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31 § 1350 MONEY AND FINANCE  Subtitle 2

Explanatory Notes

the D.C. Code. The words “‘upon convic-
tion” are omitted as surplus.

The words *“District of Columbia govern-
ment” are added because of section 47-105 of

Cross References

Contracts in excess of specific appropriation, see section 435 of Title 18, Crimes and Criminal
Procedure.

Pay fixed by administrative action, see section 5307 of Title 5, Government Organization and
Employees.

West’s Federal Forms
Sentence and fine, see § 7531 et seq.

Library References

United States &=52. C.)J.S. United States §§ 60, 61.

§ 1351.

If an officer or employee of an executive agency or an officer or employee
of the District of Columbia government violates section 1341(a) or 1342 of
this title, the head of the agency or the Mayor of the District of Columbia,
as the case may be, shall report immediately to the President and Congress

Reports on violations

all relevant facts and a statement of actions taken.
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 926.)

Historical and Revision Notes

Revised Section

Source (U.S. Code)

Source (Statutes at Large)

13810 31:605(1%2) (reiated to (a). (b)) ....

R.S. § 3679(iX2) (related to (a), (b)), Mar.
3, 1905, ch. 1404, § 4 (lst par.). 33 Stat.
1257, Feb. 27, 1906, ch. 510, § 3, 34
Stat. 48; restated Secpt. 6, 1950, ch. 896,
§ 1211, 64 Star. 768

Explanatory Notes

The words “executive agency™ are substi-
tuted for “‘agency’ because the definition of
“‘agency” in 31:665(dX2) [former section
665(d)(2) of this title} applies to the source
provisions restated in the section and because
of section 102 of the revised title [section 102
of this title]. The word “Mayor™ is used be-
cause of Reorganmzation Plan No. 3 of 1967
(eff. Aug. 11, 1967, 81 Stat. 948) [set out in
the Appendix to Title 5, Government Organi-
zation and Employees] and sections 421, 422,
and 771 of the District of Columbia Seif-Gov-

ernment and Governmental Reorganization
Act (Pub.L. 93-198, 87 Stat 789, S18). The
word “‘President” is substituted for “Presi-
dent, through the Director of the Office of
Management and Budget” because sections
101 and 102(a) of Reorganization Plan No. 2
of 1970 (eff. July 1, 1970, 84 Stat. 2085) [set
out under section 501 of this title] designated
the Bureau of the Budget as the Office of
Management and Budget and transferred all
functions of the Bureau to the President.

Cross References

Pav fived by adminivcan o oo
Employees.

o P OY 1T |
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Notes of Decisions
sale of replaced equipment was in violation of
former section 665 of this title and should
have been immediately reported by the head
of the agency to the President and Congress
pursuant to subsec. (i)(2) of said section. 35

1. Obligations charged against anticipated
proceeds
Since obligations could not have been
charged against anticipated proceeds from the
<ale of property, the charging of part of a
contract for the installaton of automatic tele-
phones against anticipated proceeds from the

Comp.Gen. 356 (1955).

31 §1351
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Ch. 15 APPROPRIATION ACCOUNTING 31 § 1552

(b) This subchapter does not apply to— _
(1) appropriations for the District of Columbia government: or

(2) appropriations to be disbursed by the Secretary of the Senate or
the Clerk of the House of Representatives.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 935.)

Historical and Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)
1851(a) ...... . ....... 31:701(c) (1st sentence) ......... Tuly 25, 1956, 01 72705 By (st sentence).
) 70 Stat. 648; July 8, 1959, Pub.L. 8679,
§ 210(b), 73 Star. 167.
I551¢b) o v 31707 July 25. 1956, ch. 727. § 8. 70 Stat A<0

Explanatory Notes

In subsection (b)(1). the words ‘“District of
Columbia government’ are substituted for
“District of Columbia™ for consistency.

§ 1552.

Procedure for appropriation accounts available for defi-
nite periods

(a) Each appropriation account available for obligation for a definite peri-
od is closed as follows:

(1) The obligated balance is transferred on September 30th of the 2d
fiscal year after the period of availability ends to an appropriation ac-
count of the agency responsible for paying the obligation. Amounts
transferred from all appropriation accounts for the same general pur-
pose are merged in the account for paying obligations.

(2) The unobligated balance is withdrawn at the end of the period of
availability for obligation and reverts to the Treasury or, if derived only
from a special or trust fund and not otherwise provided, reverts to the
fund from which derived. The withdrawal shall be made not later than
the November 15 occurring after the period of availability ends. When
the head of the agency decides that part of a withdrawn unobligated
balance is required to pay obligations and make adjustments, that part
may be restored to the appropriate account.

(b) Collections authorized to be credited to an appropriation, but not re-
ceived before the transfer of the obligated balance under subsection (a)(!1) of
this section, are credited to the account into which the obligated balance
was transferred. However, collections made by the Comptroller General
for other agencies may be deposited in the Treasury as miscellaneous re-
celpts.

(c) A withdrawal made under subsection (a)(2) of this section is account-
ed for and reported as of the fiscal year in which the appropriation con-
cerned expires for obligation.

(d) The obligated balance of an appropriation made available for obliga-
tion for a definite pe~od under a discontinued appropriation heading may

207




31 § 1552 MONEY AND FINANCE Subtitle 2

be merged at the end of the 2d complete fiscal year after the fiscal year for
which an appropriation is available for obligation—

(1) in the appropriation accounts provided under subsciiiui (aj of
this section; or

(2) in other accounts established under this subchapter for discontin-
ued appropriations of the agency responsible for paying the obligations.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 935.)

Historical and Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)

1552@) ............... 31700 @K D) July 25, 1956, ch. 727, § l(aX1), 70 Stat.

647; restated July 12, 1974, Pub.L.
93-344, § 503(a), 8R S'ar %1
3LT0W@N2)Y. July 25, 1956, ch. 72., § llax2) ‘U dat
648; June 29, 1960, Pub.L. 86-533,
§ 1(25), 74 Stat. 249.
IBT0Ib) .o July 25, 1956, ch. 727, § 1(b), 70 Sta- <18,
restated July 12, 1974, Pub.L. 9j-544,
§ 503(b), 88 Seat. 322; Apr. 21, 1976,
Pub.L. 94-273, § 45, 90 Stat. 382.
1552(b) ..ot 31:701(c) (last sentence) ........... July 25, 1956, ch. 727 §§ l(c) (! -

tence), (d), 5, 70 Star. .48, 649,
1552(¢) .ot 31:701(d)

1552(d) ................ 31:705

Explanatory Notes

In subsection (a), the text of 31:701(b}1) from the general fund, shall revert to such

(A) and (2)A) [former section TO1(bX1XA)
and (2)(A) of this title] and the words “for
the period commencing on July 1, 1976, and
ending on September 30, 1976. and for any
fiscal year commencing on or after October 1,
1976 are omitted as executed.

In subsection (a)(1), the words “period of
availability ends™ are substituted for ‘“'that pe-
rniod or the fiscal year or years, as the case
may be, for which the appropnation is availa-
ble for obligation™ to eliminate unnecessary
words.

In subsection (a)(2), the words “‘reverts to
the Treasury™ are substituted for “if the ap-
propriation was derived in whole or in part

fund” to eliminate unnecessary words.

In subsection (b), the words *‘not received
before™ are substituted for “‘not received until
after” for clanty. The words “unless other-
wise authorized by law™ are omitted as sur-
plus. The words “Comptroller General” are
substituted for “General Accounting Office”
for consistency.

In subsection (c), the text of 31:701(d) [for-
mer section 701(d) of this title] (last sentence)
is omitted as executed.

In subsection (d), before clause (1). the
word ‘‘heading” is substituted for “*heads™ for
clarity and consistency.

Cross References

Availability of appropriation accounts to pay obligations, see section 1553 of this title.
Coast Guard accounting to reflect year identity of merged obligated balances, see section 659 of

Title 14, Coast Guard.

Reports by Comptroller General on appropniation accounts, see section 1556 of this title.
Review of appropriation accounts, see section 1554 of this title.
Withdrawal of unobligated balances of appropriations for indefinite periods, see section 1555 of

this title.
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may not exceed an amou:: 2l 10 the lesser of — ¢

i) one percent .
approprnations for that

qii) one percent w7 . s ypal amount of the
<PPIOpratic.. ., - “apired account.

‘f(C) No obligauon or -
gation may be chare- =~ yant 1o the provisions
of this paragraph unu, ine Committees on Armed
Services and the Commitice Fropnauons of
the Senat d H R " ot

e an ouse of R.:hresentatives are noti-
fied of the intent to make <uch a
peniod of 30 days elaps.
submutted.

‘(D) Certifications.—

< wotal amount of the |
“.oaunt; oor

t of an obh-

|

charge and a .
< noufication 1s

oo Jdjust-

MONEY AND TINANCEyNEY AND FIN ™77

and ‘d" 'stment  of ‘ﬂﬂ’ (i) That reports on any violations of such

_uon 1341 [section 1341 of thic nilel. whether
;wenuonal or inadverte:., are oeitig aited
- the President and Congress immediately and
.1n all relevant facts and a statement of ac-
- ns taken as required hv section 1151 of ttle
‘1, United States Con. .vecuion 1351 of thus
e

t) Alternative to certification.—If the Secre-

ury of Defense is unable to make the certifica-
tens referred to in subparagraph (D) within 60
¢avs after the date of the enactment of this sub-

¥ 1552. Procedure for appropriation

31 § 1552

paragraph [Oct. 23, 1992), the Secretary -lall
submit to the Congress a report stating that the
ecretary is unable to make such certifications and
setting forth the actions that the Secretary will
take in order o enable the Secretary to make suc..
certifications after the end of that period.”.

Legislative History

For legislative history and purpose of Pub.L.
101-510, see 1990 U.S. Code Cong. and Adm.
News, p. 2931, See, also, Pub.L. 102484, 1992
U.S. Code Cong. and Adm. News, p. 1636.

accounts available for definite periods

ra) On September 30th of the 5th fiscal year after the period of availability for

cligation of a fixed appropriation account ends, the account shall be closed

r. naining balance (whether obligated or

;irpose.

«ed and thereafter shall not be available for obligation or expenditu

and any

unobligated) in the accou... ...
re for any

-b) Collections authorized or required to be credited to an appropriation account,
tut not received before closing of the account under subsection (a) or under section

.55 of this title shall be deposited in

the Treasury as miscellaneous receipts.

15 amended Pub.L. 101-510, Div. A, Title XIV, § 1405(aX1), Nov. 5, 1990, 104 Stat. 1676.;

HISTORICAL AND STATUTORY NOTES

1990 Amendments

Pub.L. 101-510 amended text generally, revis-
: and restaung former subsecs. (a) to (d) as
-.o%ecs. (a) and (b)

vudit Of Obligated Balances Of Department Of
Defense

Section 1406 of Pub.L. 101-510, provided that:

“{a) Audit requirement.—The Secretary of De-
iznse shall provide for an audit of each account of
‘he Department of Defense established under
-aragraph (1) of section 1552(a) of title 31, United
:ates Code [subsec. (a) of this section], as in
.:Tect on the day before the date of the enactment

. this Act {Nov. 5, 1990]. The audit shall, with
spect to each such acceunt. idenufy—

*“(1) the balance 1n the account;

*(2) the amount of such balance that is con-
sidered by the Secretary (as of the ume of the
audit) to fepresent amounts required for valid
obligations (as supported by documentary evi-
dence as required by secion 1501 of title 31)
feection 1501 of th:x nile] and the amount of
such balance that is considered by the Secretary
(as of the time of the audit) to represent
amounts for obligauions that are considered no
longer valid;

*(3) the sources of amounts in the account.
shown by fiscal vear and by amount for each

ment of an obhgation ma.
the prowvisions of thiy ..
tary of Defense (except .
subparaz-a~% (E) certifiem
ing:

‘(i) That the bimutations on expending and
obligating amounts estar...;,cy )
tion 1341 of ntle 31, Unired s
- 1331 of this utle)

n the Department of D.:

"« «narged pursuant to
+<raph unul the Secre-
“herwise provided 1n
“liow.

fiscal year: and

“{4) such other matters as the Secretary con-
siders appropnate.

‘(%) Deobligation of obugations no longer val-
4.—Any obligated amounts in accounts of the
Jepartment of Def- -se eswablished under para-
raph (1) of section 1°°2fa) of title 31. United
-tates Code [sevi. .—war ot this title], that are
:ztermined pursuant (o the audit under subsection

LI o e
Code [sec-

i coserved withe
<INe.

(a) to represent amounts for obligauons that are
no longer valid shall be deobligated and canceled.

“(¢) Report on audit.—Not later than Decem-
ber 31, 1991, the Secretary of Detvns. .nall sub-
mit to Congress a report containing the results of
the audit conducted pursuant to subsection (a).
The report shall set forth—

“(1) the information required to be identified
pursuant to subsection (a); and

*(2) for each appropriation account (A) the
average length of time funds have been obligat-
ed, (B) the average size of the obligation, and
(iii) the object classification of the obligations.
all shown for total obligations and separately
for valid obligations and obligations that are no
longer valid.”

Transitional Provisions For Amendments By
Pub.L. 101-510

Section 1405(b) of Pub.L. 101-510. provided
that amendments made by section 1405(a) would
be applicable to accounts in which the obligated
balance has not been tran:...-vd under section
1552(a)(1) of this title as of Nov. 5, 1990, for
restoration of unobligated amounts where the obli-
gated balance has not been transferred pursuant to
section 1551(a) 1), as effecuve before Nov. S,
1990, for cancellation of unobligated funds with-
drawn pursuant to section 1552(a}(2) of this title
prior to Nov. 5. 1990, and allowed charges to be
taken against current appropnations with respect
to adjustments to balances. see section 1405(b) of
Pub.L. 101-510, set out as a note under section
1551 of this title.

Legislative History

For legislative history and purpose of Pub.L.
101-510, see 1990 U.S.Code Cong and Adm.
News, p. 2931
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