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Alternative Energy Capability Funding 

Question Presented 

What legal authorities are available to provide 50,000 metric 
tons of fossil fuel (heavy oil or coal) on an immediate basis to 
North Korea, in the event such an undertaking were to become an 
element of an agreement between the United States and the DPRK. 
The cost of such an undertaking is estimated at $5-6 million. 

This issue was first raised during the negotiations occurring the 
week of October 10. We further understand that this possible 
term of agreement has not been approved by policy makers, but has 
been agreed to by negotiators ad referendum. This paper does not 
address the related question of legal authority to provide 
additional fossil fuel to the DPRK in the coming year or over the 
next ten years. 

Conclusion 

DOE, State and DOD have available legal authorities that could be 
used to fund an initial installment of fossil fuel, assuming the 
availability of appropriated funds. However, should policy 
makers determine to do so and depending on which agency is 
designated to do so, provision of long-term fossil fuel 
assistance to the DPRK will require additional authorization and 
appropriations from Congress. Therefore, we could not now 
legally commit to a package that included both elements. In 
addition, counsel for all three agencies remain concerned that 
use of their agency authorities in this context could be 
challenged on the Hill. 

Summary of Authorities 

a. DOE Funds: 1 

DOE has authority under the Atomic Energy Act (AEA), as amended, 
to acquire and dispose of personal property in the proper 
performance of functions set forth elsewhere in the Act. 
Specifically, under section 16l(g), DOE has authority to acquire, 

1 It appears that the broad restriction of section 620(t) of the FAA, which 
currently prohibits all assistance under this or any other act with respect to 
countries with whom the U.S. has severed diplomatic relations, can be 
interpreted as not applying to the country in question with which the U.S. has 
never established such relations. If this provision were deemed applicable, 
it would be necessary to establish such relations before using Defense funds 
to provide assistance. 
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purchase and lease personal property and to sell, lease or grant 
that same personal property. In addition, under section 16l(j), 
DOE has authority to "make such disposition as it may deem 
desirable of (1) radioactive materials, and (2) any other 
property, the special disposition of which is, in the opinion of 
the Corrunission [the Secretary], in the interest of the national 
security." 

Section 3, the "purpose" provision of the AEA, demonstrates that 
among the primary functions and purposes of the DOE under the AEA 
are peaceful international energy cooperation and nuclear 
nonproliferation. For example, section 3.c. states that it is 
the purpose of the AEA to provide for: 

a program for Government control of the possession, use and 
production of atomic energy and special nuclear material, 
whether they are owned by the Government or others, so 
directed as to make the maximum contribution to the corrunon 
defense and security and the national welfare, and to provide 
continued assurance of the Government's ability to enter into 
and enforce agreements with nations or groups of nations for 
the control of special nuclear materials and atomic weapons." 

Section 122 of the AEA further authorizes the Secretary of Energy 
"to give maximum effect to the policies contained in any 
international arrangement made after . . enactment [of the AEA 
(1954)] ." The Act defines "international arrangement" inter alia 
as "any international agreement approved by the Congress." 

DOE has identified $5 million in its 1995 appropriations that is 
available under AEA authority for this nuclear nonproliferation 
purpose. However, expending funds for this initiative without 
going through the Department's customary reprograrruning 
notification procedures would, in DOE's view, trigger new 
statutory restrictions which would sharply curtail the 
Department's current ability to use appropriated funds. Under 
DOE's current informal notification procedures, DOE would send a 
letter to the appropriations and armed services corrunittees and, 
ordinarily, await approval before proceeding with the 
reprogramming. 

b. State Funds: 

(1) Economic Support Funds (ESF) appropriated under the Foreign 
Operations Appropriations Act (Foreign Ops Act)) -- funds could 
only be made available pursuant to a special waiver authority 
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the FAA) 
waiving foreign aid prohibitions applicable to the country. 
These include prohibitions on direct and indirect assistance to 
the country using foreign operations appropriations, and on any 
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assistance authorized by the FAA on account of a country being 
designated a terrorist or communist state/government. 2 

If insufficient funds are available in the ESF account, the FAA 
transfer authority (sec. 610 of the FAA) may be invoked by the 
President to transfer funds into that account. The majority of 
ESF moneys are earmarked for other purposes (Israel, Egypt, 
Cyprus). Section 614, however, may also be used to break 
earmarks. 

Section 515 of the 1995 Appropriations Act requires 15 day prior 
notification for expenditures for programs not previously 
justified to the Congress. While Section 614 can be used to 
waive this requirement, it is executive branch practice not to do 
so where the funds do not have to be disbursed urgently before 
the expiration of 15 days. Further, the Administration would 
still be required to engage in prior consultation with the 
oversight committees. Significant political problems could be 
encountered on the Hill during informal and formal consultations, 
particularly with regard to the use of foreign operations funds, 
since the Congress imposed an explicit ban this year on the use 
of such funds for the country at issue. 

(2) Nonproliferation and Disarmament Fund (NDF) -- $10M 
appropriated for FY 95 in the Foreign Ops Act, subject to a 
"notwithstanding" authority but also to the regular ( 15 day) 
notification procedures. The theory for using this fund is that 
the provision of alternative energy sources furthers disarmament 
and nonproliferation objectives of the initiative. 

c. DOD Funds: 

(1) Emergency and Extraordinary Expenses (EEE) authority -- 10 
U.S. C. 127 - - authorizes use of 0 & M funds for "any emergency or 
extraordinary expense which cannot be anticipated or classified." 
Has been interpreted to provide for expenses where appropriations 
are not otherwise available for Haiti and Africa peacekeeping. 
Separate appropriations for certain branches of the armed 
services (e.g., from FY 95 O&M: for Army -- $14,437,000; Navy 

2 Section 620(f) provides that no assistance shall be furnished under the 
Foreign Assistance Act to any Conununist country and that this restriction may 
not be waived pursuant to any authority contained in the Act unless the 
President makes certain findings or removes the country from the list for such 
a period as he determines and reports to the Congress is in the "national 
interest of the United States." Where two authorities purport to permit or 
delimit the exercise of authority without regard to any other section of the 
Act, State practice has been to interpret the Act in a manner affording 
flexibility consistent with Congressional intent. In this instance, further 
analysis would be required to determine whether Sections 614 or 451 could be 
used without regard to the requirements of 620(f). 
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$4,301,000; for Air Force -- $8,762,000; for Defense-wide 
$23,768,000. However, the majority of Defense-wide funds are 
authorized for specific accounts and are not available. 

(2) CINC Initiative Fund -- 10 U.S.C. 166(a) -- authorizes use 
of funds for "contingencies": $25M appropriated for this account 
for FY 95. Authorizes Chairman of the JCS to provide funds to an 
officer he designates for specified activities authorized by 
statute including: (2) contingencies. The statute cites as a 
priority "the provision of funds to be used for activities with 
respect to an area or areas not within the area of responsibility 
of a commander of a combatant command that would reduce the 
threat to, or otherwise increase, the national security of the 
United States." Not more than $7 million may be used to purchase 
items with a unit cost in excess of $15,000. 

While this authority was considered, legal counsel for the CJCS 
are skeptical at best that the contingency considered here falls 
within the scope of the contingencies Congress intended to be 
covered by this authority. A decision to use this authority 
would require additional legal analysis. 

d. Authorities for In-Stock Resources: 

(1) Section 552(c) Drawdown Authority of the FAA -- authorizes 
the President to drawdown the commodities and services in stock 
of any USG agency when an "unforeseen emergency requires the 
immediate provision of assistance under this chapter." The 
chapter authorizes assistance for "peacekeeping operations and 
other programs carried out in furtherance of the national 
security interests of the United States." One day prior 
notification required; $25M annual cap; most flexible of drawdown 
authorities, and thus there are numerous competing needs for it. 
This authority would have to be used in conjunction with the 
section 614 waiver authority. As a practical matter, this 
authority would only appear to be available in the event that the 
fossil fuel in question is soft coal, because DOD does not have 
heavy oil in stock. 

(2) International Nonproliferation Initiative Fund -- sec. 1505 
of the FY 93 National Defense Authorization Act (P.L. 102-484), 
as amended by sec. 150l(B)(2) of the FY 95 National Defense 
Authorization Act (P.L. 103-337), authorizes assistance for: 

"efforts to improve international cooperative monitoring 
of nuclear, biological, chemical and missile proliferation 
through technical projects and improved information 
sharing." 
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The authority to provide assistance under this section in the 
form of funds may be exercised only to the extent and in the 
amounts provided in advance by appropriations act. While $20 
million was authorized for FY 95 funds were not appropriated 
against this account for FY-95. However, assistance under this 
authority may still be provided in the form of "in-kind 
contributions" and therefore would be a source of authority for 
providing the initial installment of coal to North Korea. 

This authority is subject to a 30-day advance notification 
requirement. These funds, unlike the foreign operations funds, 
are not subject to the country-specific aid prohibitions 
contained in the FAA. The theory for using these funds would be 
similar to that for using the NDF; i.e., the provision of fuel 
would constitute a technical project which was part of the effort 
to improve cooperative monitoring by reducing the country's 
nuclear capability. Nonetheless, in the judgment of some 
counsel, use of this authority could be viewed as a stretch 
depending on whether this assistance was viewed as part of a 
larger non-proliferation "technical project" or not. 

Interagency Implementation Mechanisms: 

a. The Economy Act: 

The allocation of funds among agencies is governed by the Economy 
Act, 31 u.s.c. 1535-1536. In short, the Economy Act permits the 
obligation of an appropriation of one agency (the ordering 
agency) to pay for goods provided by or services performed by 
another agency so long as both agencies have the underlying 
authority to undertake the activity in question. In addition, 
the Economy Act requires that (1) amounts are available; (2) the 
head of the ordering agency decides the order is in the best 
interest of the U.S. Government; (3) the agency to fill the order 
is able to provide the ordered goods or services; and, (4) the 
head of the agency decides the ordered goods or services cannot 
be provided as conveniently or as cheaply by a commercial 
enterprise. 

As applied by the Executive branch, in consultation with the 
Congress, an effective Economy Act argument requires the agency 
placing the order (i.e., the agency with the appropriated funds) 
to demonstrate that the good or service provided by another 
agency benefits the ordering agency and that it is more efficient 
for the other agency to provide the service than for the ordering 
agency to provide it themselves. This might be the case where 
two agencies are authorized to expend money on non-proliferation 
activities, but one agency may be better situated with respect to 
skills, liability risks, etc. 
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b. Section 632(a) and (b) of the FAA: 

This section provides "Economy Act-like" authority with respect 
to the allocation and reimbursement among agencies of funds 
available under the FAA. Funds allocated under this authority 
must be obligated and expended "for the purposes for which 
authorized, in accordance with authority granted in this Act or 
under authority governing the activities of the agencies of the 
United States Government to which such funds are allocated or 
transferred." 

\ 
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DRAFT 

TERRORISM-RELATED 
FUNDING PROHIBITIONS 

Q: Do the prohibitions on aid to terrorist countries apply to 
DOD and DOE funding of aspects of the U.S.-DPRK LWR project? 

A: No. The principal prohibitions on assistance for countries 
that support terrorism are found in the Foreign Assistance 
Act (FAA), the Export Administration Act (EAA), the Arms 
Export Control Act (AECA), and the Foreign Operations 
Appropriations Act (FOAA). 

o The prohibitions preclude the provision of assistance under 
the FAA and the approval of exports and sales-related 
activities covered by the AECA and EAA to countries, whose 
government the Secretary of State has determined has 
repeatedly provided support for acts of international 
terrorism. 

E 
0 None of these provisions preclude the use of DoD 

funds for providing technical assistance such as 
contemplated by the u.s.-DPRK LWR project to the 

or DOI/' 
that 
DPRK. 

[If asked for information on the specific prohibition most 
likely to be viewed as a possible bar on DOD or DOE funding.] 

o Sec. 529 of the FOAA prohibits making available "funds 
appropriated for bilateral assistance under any heading of 
this Act and funds appropriated under any such heading in a 
provision of law enacted prior to enactment of this Act" 
for any country which the President determines otherwise 
supports international terrorism. 

o This provision is interpreted only to preclude use of funds 
made available foe bilateral assistance under headings of 
this Act and corresponding headings of predecessor acts. 
Even if this provision were interpreted to apply to acts 
other than those making appropriations for foreign 
operations, only funds specifically appropriated for 
bilateral assistance under appropriate headings in those 
other acts would arguably be subject to this prohibition. 

o The funds being used by DoD pursuant to its emergency and 
extraordinary expense authority, as well as any DOE funds 
that may be used, are not funds appropriated for bilateral 
assistance. 

o St.ate Department funds appropriated under the FOAA for 
purposes other than internalional organizations and 
programs would, however, be subject to the sec. 529 
restriction. 
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BACKGROUND: 

0 Sec. 620A of the FAA prohibits the prov1s1on of assistance 
under that Act, the Agricultural Trade Development and 
Assistance Act of 1954, the Peace Corp Act, or the 
Export-Import Bank Act of 1945 if the Secretary of State 
determines that the government of that country has 
repeatedly provided support for acts of international 
terrorism. 

o The AECA (sec. 40) prohibits approvals of sales, financing 
and related activities and of export licenses with respect 
to defense articles for any country with respect to which 
the Secretary of State has made the above-mentioned 
determination. The EAA (sec. 6(j)) further requires prior 
notification before approving any Commerce-controlled items 
to a terrorist country which the Secretary of State 
determine could make a significant contribution to the 
military potential or terrorist capability of such a 
country. 

o The FOAA contains several terrorism-related prohibitions: 
(i) sec. 563 prohibits providing funds made available under 
that Act to any country which provides lethal military 
equipment to a country determined to be a terrorist 
country; (ii) sec. 528 requires the Secretary of Treasury 
lo instruct the Executive Directors to the international 
f jnancial institutions to use the voice and vote of the 
U.S. to oppose any loans to countries determined to be 
terrorist countries; and, (iii) sec. 529 (discussed 
above). 

o As noted above, DoD and DOE funds which are not 
appropriated for bilateral assistance are not affected by 
sec. 529. State Department funds appropriated under the 
FOAA for purposes other than international organizations 
and programs would, however, be subject to the sec. 529 
restriction. 

o This restriction might also apply to the State funds 
appropriated for the Nonproliferation and Disarmament Fund 
(NDF), which may be made available "notwithstanding any 
other provision of law," since the sec. 529 prohibition 
applies "notwithslanding any other provision of law." 
Although sec. 529(b) provides a waiver authority, it takes 
effect only after a 15 day notification provided in 
accordance with the r.egular notification procedures of the 
appropriations committees. This suggests that the Congress 
could put a "hold" on any such waiver. 

o If it is determined that sec. 529 applies to the NDF, it 
would be necessary to use a special authority of the FAA 
(e.g., sec. 614 or sec. 451) to use any State Department 
funds (such as ESF, or NDF) for aspects of the I~WR project 
which could be viewed as aid to the DPRK. 

drafted: L/PM:CSchwab#5912 
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Oct. 7 APPROP.-DEPARTMENT OF DEFENSE 

(b) The Secretary of Defense shall allocate the aides authorized by 
subsection (a) of this section among officers of the Armed Forces, in 
such numbers as he determines appropriate, on the basis of the duties 
of such officers. 

(c) This section shall not apply with respect to the number of aides 

P.L. 94-106 

assigned to crenerals of the .Army or admirals of the Fleet. 
SEc. 821. NoLwithstanding any pro,·ision of section 2004 of title 10, 10 use 2004 

United States Code, an officer in any pay o-rade who was in a missing note. 
status (as defined in section 551 (2) of title 3-7, United Sta~ Code) 
after August 4, 1D64, and before May 8, 1!>75, may bt selected for detail 
for legal training HJl(ler that section 2004 on other than a competitive 
basis and, if selected for that training, is not counted in computing, for 
the purpose of subsection (a) of that section 2004, the number of 
officers who ma[ commence that training in any single fiscal year. For 
the purposes o determining eligibility under that section 2004, the 
period of time during which an officer was in that missing status may 
be disregarded in computing the period he has served on active duty. 

SEc. 822. This Act may be cited as the "Department of Defense Short title. 
Appropriation Authorization Act, 1976". 

Approved October 7, 1975. 
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HOUSE REPORTS: No. 94-199 (Comm, on Armed Services) and Nos, 
94-413 and 94-488 (Comm. of Conference), · 

SENATE REPORTS: No, 94-146 accompanying S, 920 (Comm. on 
Armed Services) and Nos. 94-334 and 94-385 
(Comm. of Conference), 

CONGRESSIONAL RECORD, Vol, 121 (1975): 
May 15, 19, 20

1 
considered and passed House, 

May 22, June 2-5, S. 920 considered in Senate. 
June 6, considered and passed Senate, amended, In lieu of 

s. 920. 
July 30, House agreed to conference report. 
Aug. 1

1 
Senate rejected conference report. 

Sept, 3
1 

House disagreed to Senate amendments and asked for 
further conference with the Senate; Senate insisted 
upon Its amendments and requested further conference 
with the House. 

Sept. 24, House agreed to conference report, 
Sept. 26, Senate agreed to conference report. 

89 STAT. 545 

~S \,I 'l.c'l> , I '2..--
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Alternative Energy Capability Funding 

Question Presented 

What legal authorities are available to provide 50,000 metric 
tons of fossil fuel (heavy oil or coal) on an immediate basis to 
North Korea, in the event such an undertaking were to become an 
element of an agreement between the United States and the DPRK. 
The cost of such an undertaking is estimated at $5-6 million. 

This issue was first raised during the negotiations occurring the 
week of October 10. We further understand that this possible 
term of agreement has not been approved by policy makers, but has 
been agreed to by negotiators ad referendum. This paper does not 
address the related question of legal authority to provide 
additional fossil fuel to the DPRK in the corning year or over the 
next ten years. 

Conclusion 

DOE, State and DOD have available legal authorities that could be 
used to fund an initial installment of fossil fuel, assuming the 
availability of appropriated funds. However, should policy 
makers determine to do so and depending on which agency is 
designated to do so, provision of long-term fossil fuel 
assistance to the DPRK will require additional authorization and 
appropriations from Congress. Therefore, we could not now 
legally commit to a package that included both elements. In 
addition, counsel for all three agencies remain concerned that 
use of their agency authorities in this context could be 
challenged on the Hill. 

Summary of Authorities 

a. DOE Funds: 1 

DOE has authority under the Atomic Energy Act (AEA), as amended, 
to acquire and dispose of personal property in the proper 
performance of functions set forth elsewhere in the Act. 
Specifically, under section 16l(g), DOE has authority to acquire, 

1 It appears that the broad restriction of section 620(t) of the FAA, which 
currently prohibits all assistance under this or any other act with respect to 
countries with whom the U.S. has severed diplomatic relations, can be 
interpreted as not applying to the country in question with which the U.S. has 
never established such relations. If this provision were deemed applicable, 
it would be necessary to establish such relations before using Defense funds 
to provide assistance. 
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purchase and lease personal property and to sell, lease or grant 
that same personal property. In addition, under section 16l(j), 
DOE has authority to "make such disposition as it may deem 
desirable of (1) radioactive materials, and (2) any other 
property, the special disposition of which is, in the opinion of 
the Commission [the Secretary], in the interest of the national 
security." 

Section 3, the "purpose" provision of the AEA, demonstrates that 
among the primary functions and purposes of the DOE under the AEA 
are peaceful international energy cooperation and nuclear 
nonproliferation. For example, section 3.c. states that it is 
the purpose of the AEA to provide for: 

a program for Government control of the possession, use and 
production of atomic energy and special nuclear material, 
whether they are owned by the Government or others, so 
directed as to make the maximum contribution to the common 
defense and security and the national welfare, and to provide 
continued assurance of the Government's ability to enter into 
and enforce agreements with nations or groups of nations for 
the control of special nuclear materials and atomic weapons." 

Section 122 of the AEA further authorizes the Secretary of Energy 
"to give maximum effect to the policies contained in any 
international arrangement made after . . enactment [of the AEA 
(1954)] ." The Act defines "international arrangement" inter alia 
as "any international agreement approved by the Congress." 

DOE has identified $5 million in its 1995 appropriations that is 
available under AEA authority for this nuclear nonproliferation 
purpose. However, expending funds for this initiative without 
going through the Department's customary reprogramming 
notification procedures would, in DOE's view, trigger new 
statutory restrictions which would sharply curtail the 
Department's current ability to use appropriated funds. Under 
DOE's current informal notification procedures, DOE would send a 
letter to the appropriations and armed services committees and, 
ordinarily, await approval before proceeding with the 
reprogramming. 

b. State Funds: 

(l} Economic Support Funds (ESF) appropriated under the Foreign 
Operations Appropriations Act (Foreign Ops Act}) -- funds could 
only be made available pursuant to a special waiver authority 
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the FAA) 
waiving foreign aid prohibitions applicable to the country. 
These include prohibitions on direct and indirect assistance to 
the country using foreign operations appropriations, and on any 
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assistance authorized by the FAA on account of a country being 
designated a terrorist or communist state/government. 2 

If insufficient funds are available in the ESF account, the FAA 
transfer authority (sec. 610 of the FAA) may be invoked by the 
President to transfer funds into that account. The majority of 
ESF moneys are earmarked for other purposes (Israel, Egypt, 
Cyprus). Section 614, however, may also be used to break 
earmarks. 

Section 515 of the 1995 Appropriations Act requires 15 day prior 
notification for expenditures for programs not previously 
justified to the Congress. While Section 614 can be used to 
waive this requirement, it is executive branch practice not to do 
so where the funds do not have to be disbursed urgently before 
the expiration of 15 days. Further, the Administration would 
still be required to engage in prior consultation with the 
oversight committees. Significant political problems could be 
encountered on the Hill during informal and formal consultations, 
particularly with regard to the use of foreign operations funds, 
since the Congress imposed an explicit ban this year on the use 
of such funds for the country at issue. 

(2) Nonproliferation and Disarmament Fund (NDF) -- $10M 
appropriated for FY 95 in the Foreign Ops Act, subject to a 
"notwithstanding" authority but also to the regular (15 day) 
notification procedures. The theory for using this fund is that 
the provision of alternative energy sources furthers disarmament 
and nonproliferation objectives of the initiative. 

c. DOD Funds: 

(1) Emergency and Extraordinary Expenses (EEE) authority -- 10 
u. s. c. 127 - - authorizes use of o & M funds for "any emergency or 
extraordinary expense which cannot be anticipated or classified." 
Has been interpreted to provide for expenses where appropriations 
are not otherwise available for Haiti and Africa peacekeeping. 
Separate appropriations for certain branches of the armed 
services (e.g., from FY 95 O&M: for Army -- $14,437,000; Navy 

2 Section 620(f) provides that no assistance shall be furnished under the 
Foreign Assistance Act to any Communist country and that this restriction may 
not be waived pursuant to any authority contained in the Act unless the 
President makes certain findings or removes the country from the list for such 
a period as he determines and reports to the Congress is in the "national 
interest of the United States." Where two authorities purport to permit or 
delimit the exercise of authority without regard to any other section of the 
Act, State practice has been to interpret the Act in a manner affording 
flexibility consistent with Congressional intent. In this instance, further 
analysis would be required to determine whether Sections 614 or 451 could be 
used without regard to the requirements of 620(f). 
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$4,301,000; for Air Force -- $8,762,000; for Defense-wide 
$23,768,000. However, the majority of Defense-wide funds are 
authorized for specific accounts and are not available. 

(2) CINC Initiative Fund -- 10 U.S.C. 166(a) -- authorizes use 
of funds for "contingencies": $25M appropriated for this account 
for FY 95. Authorizes Chairman of the JCS to provide funds to an 
officer he designates for specified activities authorized by 
statute including: (2) contingencies. The statute cites as a 
priority ~the provision of funds to be used for activities with 
respect to an area or areas not within the area of responsibility 
of a commander of a combatant command that would reduce the 
threat to, or otherwise increase, the national security of the 
United States." Not more than $7 million may be used to purchase 
items with a unit cost in excess of $15,000. 

While this authority was considered, legal counsel for the CJCS 
are skeptical at best that the contingency considered here falls 
within the scope of the contingencies Congress intended to be 
covered by this authority. A decision to use this authority 
would require additional legal analysis. 

d. Authorities for In-Stock Resources: 

(1) Section 552(c) Drawdown Authority of the FAA -- authorizes 
the President to drawdown the commodities and services in stock 
of any USG agency when an "unforeseen emergency requires the 
immediate provision of assistance under this chapter." The 
chapter author_izes assistance for "peacekeeping operations and 
other programs carried out in furtherance of the national 
security interests of the United States." One day prior 
notification required; $25M annual cap; most flexible of drawdown 
authorities, and thus there are numerous competing needs for it. 
This authority would have to be used in conjunction with the 
section 614 waiver authority. As a practical matter, this 
authority would only appear to be available in the event that the 
fossil fuel in question is soft coal, because DOD does not have 
heavy oil in stock. 

(2) International Nonproliferation Initiative Fund -- sec. 1505 
of the FY 93 National Defense Authorization Act (P.L. 102-484), 
as amended by sec. 150l(B)(2) of the FY 95 National Defense 
Authorization Act (P.L. 103-337), authorizes assistance for: 

"efforts to improve international cooperative monitoring 
of nuclear, biological, chemical and missile proliferation 
through technical projects and improved information 
sharing." 
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The authority to provide assistance under this section in the 
form of funds may be exercised only to the extent and in the 
amounts provided in advance by appropriations act. While $20 
million was authorized for FY 95 funds were not appropriated 
against this account for FY-95. However, assistance under this 
authority may still be provided in the form of "in-kind 
contributions" and therefore would be a source of authority for 
providing the initial installment of coal to North Korea. 

This authority is subject to a 30-day advance notification 
requirement. These funds, unlike the foreign operations funds, 
are not subject to the country-specific aid prohibitions 
contained in the FAA. The theory for using these funds would be 
similar to that for using the NDF; i.e., the provision of fuel 
would constitute a technical project which was part of the effort 
to improve cooperative monitoring by reducing the country's 
nuclear capability. Nonetheless, in the judgment of some 
counsel, use of this authority could be viewed as a stretch 
depending on whether this assistance was viewed as part of a 
larger non-proliferation "technical project" or not. 

Interagency Implementation Mechanisms: 

a. The Economy Act: 

The allocation of funds among agencies is governed by the Economy 
Act, 31 U.S.C. 1535-1536. In short, the Economy Act permits the 
obligation of an appropriation of one agency (the ordering 
agency) to pay for goods provided by or services performed by 
another agency so long as both agencies have the underlying 
authority to undertake the activity in question. In addition, 
the Economy Act requires that (1) amounts are available; (2) the 
head of the ordering agency decides the order is in the best 
interest of the U.S. Government; (3) the agency to fill the order 
is able to provide the ordered goods or services; and, (4) the 
head of the agency decides the ordered goods or services cannot 
be provided as conveniently or as cheaply by a commercial 
enterprise. 

As applied by the Executive branch, in consultation with the 
Congress, an effective Economy Act argument requires the agency 
placing .the order (i.e., the agency with the appropriated funds) 
to demonstrate that the good or service provided by another 
agency benefits the ordering agency and that it is more efficient 
for the other agency to provide the service than for the ordering 
agency to provide it themselves. This might be the case where 
two agencies are authorized to expend money on non-proliferation 
activities, but one agency may be better situated with respect to 
skills, liability risks, etc. 
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b. Section 632(a) and (b) of the FAA: 

This section provides "Economy Act-like" authority with respect 
to the allocation and reimbursement among agencies of funds 
available under the FAA. Funds allocated under this authority 
must be obligated and expended "for the purposes for which 
authorized, in accordance with authority granted in this Act or 
under authority governing the activities of the agencies of the 
United States Government to which such funds are allocated or 
transferred." 
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• Following several confrontations with North Korea over its non-compli:~ ·;-~Uht~~ -} 
Nuclear Non-proliferation Treaty and International Atomic Energy Agency safeguards Lfa 
in 1993 and early 1994, the UN Security Council requested the United States open 
bilateral dialogue with the Democratic Peoples Republic of Korea (DPRK) to attempt to -
resolve the nuclear issue. 

• On October 21, 1994, negotiators for the US and the DPRK signed an Agreed 
Framework in Geneva designed to halt and eventually dismantle the DPRK's nuclear 
weapons program to ensure in the long run a nuclear free Korean Peninsula. In 
exchange for dismantling its program, the DPRK will receive more proliferation­
resistan_! light water reactor technology. 

• The Agreed Framework was approved by President Clinton for the US, and Kim 
Chong-il, for the DPRK. The freeze and dismantlement of the DPRK nuclear program 

-will be monitored by the IAEA. 

• The agreement also creates a framework for dealing with past problems relating to 
discrepancies in the amount of plutonium declared by the DPRK to the IAEA under its 
safeguards agreement. 

• It is important to note that there are trigger mechanisms built into the framework so 
that the U.S. can stop fulfilling its responsibilities at any time if the DPRK is not in 
compliance with the agreement. 

• To implement the Agreed Framework, both the US and the DPRK are required to take 
immediate actions with specific milestones for follow-on actions throughout the 10-to-
14 year duration of the framework. 

• The most important immediate action for the DPRK was to freeze its nuclear program, 
under IAEA supervision, including the SMW(e) experimental reactor, the SO:MVV(e) 
and the 200MW(e) under construction, radio-chemical lab used for reprocessing spent 
nuclear fuel int~_plutonf:um, and other associated facilities. The Director General of 
the IAEA reports good c'ooperation and C:()~pliance with the freeze by the DPRK. 

"'-----··· - ----·-····-···· ... ·······-·· 

• Immediate actions for the US include arranging financing and contracting for the 
construction of two lOOOMW(e) Light Water Reactors in the DPRK, movement toward 
normalization of relations with North Korea, and supplying alternate energy to make 
up for the loss of power and thermal heat from the graphite-moderated reactors. 

• As alternate e{lergy for the loss of electrical power and thermal heat from the DPRK's 
reactors, the US agreed to arrange for shipments of heavy residual fuel oil in amounts 
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e51ual to the thermal output of the three nuclear reactors, a total of 255MW(e) or 3.5% 
of North Korea's present electrical generation capacity. 

• Within three months of signing the framework, the US agreed to supply an initial 
tranche of 50 thousand metric tons of heavy residual fuel oil to compensate for the 
DPRK freezing and not refueling its SMW(e) experimental reactor. This fuel oil will 
be used for both electrical power generation and heating following delivery in Jan 95. 

• The Department of Defense has agreed to arrange and pay for delivery of the first 
tranche under the authority of 10 US Code 127, Emergency and Extraordinary 
Expenses, both to meet the agreed ninety-day deadline and provide incentive for 
DPRK compliance with the nuclear non-proliferation incentives of the framework. 

• Under the provisions of 10 U.S.C. 127, the Secretary of Defense and Secretaries of the 
Military Departments are authorized to use operations and maintenance fWlds up to a 
limit specified in the annual DoD Appropriations Act for "any emergency or 
extraordinary expense which cannot be anticipated or classified." 

• While US economic sanctions under the Trading with the Enemies Act prohibit all 
trade with North Korea, induding the sale of fuel, the provision of SOI<rnt of heavy 
fuel oil is a specific exception and does not alter the on-going embargo. 

• The advantage of heavy residual fuel oil (HfQ), over crude and other refined 
petroleum products, is that there is very little high-fraction fuel, such as gasoline, 
diesel, and kerosene, which can be extracted. Commonly called 'Bunker C', heavy 
residual fuel oil can be used to fire boilers, but not as motor fuel for vehicles or 
military hardware. 

• The first tranche of SOI<mt of HFO will be delivered to the idle, oil-fired power plant in 
Sonbong, North Korea, where it will be used to produce electricity for Namjin 
Province and thermal heat for the surrounding villages. The total cost to DoD will be 
approximately $4.7M including delivery. CALTEX's ROK subsidiary, Honam Oil Co., 
was the low bidder in an international solicitation to contract for the fuel. 

• The second tranche agreed to in the framework is lOOKmt of HFO as alternate energy 
for both the 5 and SOMW(e) reactors. It is scheduled for delivery in October, 1995 and 
will be paid for by a multi-national consortium under the leadership of the US, Japan, 
and the Republic of Korea. Other countries have agreed to help fund the cost of this 
alternate energy as well as follow-on deliveries until the first LWR is on-line. 

• The third tranche provided Wlder the framework is SOOKmt of HFO to compensate for 
the total 255MW(e) electrical capacity of all three nuclear reactors under the freeze. 
First delivery will be in October 1996 and paid for by the consortium. Deliveries will 
continue annually until the first LWR is on-line providing electricity to the DPRK. 



LEGHL ID: 

INFORMATION MEMORANDUM eJl~/i 
SIS 

UNCLAGSTFTED 

TO: [' - Mi:. TArnoff 
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Li ! . t • .i..., 1. ;. . 
. .,. i .. """[i"'ri ' 
I~ .t.... l • • 
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CT 2 7 1993 

FROM: L - ConrArt K. Harper~ 
SUR.JEC'l': Restrictions 011 Rel at ions 

Your office has asked that we provide a summary of current 
rcf;l:rict:ions on political and economjc r-elations with the 
Democratic People's ReputJlic of Nortl1 Korea (DPRK). A J.)st is 
i1 t_ 'l' i) )_1 l . 

U.S. restri'-C.ions on relations witll t.he DPRK span a brocicl 
cnnt:inuurn, from refusal to enqage in cJiplomaUc relations to a 
sweepjng trade embargo under the Trading With the Enemy Act 
("TWJ::/\"). Signifjcantly, in addition to restrictions 
c:1pplicFtb1P. lo the DPRK by name, it is also subje(.:t to other, 
mu~~ y8neral sanctions on account of its weapons proliferation 
and t~rrorjst-related activities (e.g., it has been designaled 
a "tenor:ist country" by the U.S. sjnce 1968). Moreover, it is 
a J so potent i a 1) y subject to a wide range of Rddi t ion al 
rAstrictions on securily and other assistance (including 
Inlernntinnal Financial Institulion lending) for human rights 
reasons and because it remains a communist dictatorship. 

Whil~ many of the current U.S. restrict)ons on the DPRK 
may, as ~ legal matter, be terminated or relaxed by the 
executive branch in the exercise of its own discretion without 
legisl~tion or the need to consult Congress (e.g., tho 
establishment of diplomatic relatior1s, lifting of the 25-mile 
limit on travel by DPRK representatives to the UN, the trade 
embargo), the aaministr-ation's freedom of movement is 
circumscribed by a complex web of potentially applicable 
legislation. Moreover, any such effort would receive the 
closesl scrutiny--and possible resistance--from Congress. 
Congress' strong anti-DPRK bias is illustrated in section 710 
of the pending state authorization legislation (proposed by 
Senator Robb out of concern about the DPRK's nuclear 
activities), which would, if enacted, diminish the President's 
authority to lift/relax thR TWEA trade embargo (at Tab~). 

Attachn1ents: 
·rab J - Compilation o( Political and Economic Restrictions 

on the l>PRK 
T~b 2 - Robb Proposal 
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[Leqal Citation] . . 

1. Diplomatic 
Rclaliuns. 

ru.s. 
Constitution; 
liQte: for a yood, 
gener~l overview of 
the law regarding 
stale/government 
recognition, see 
sections 202-205 of 
the Re~latement 3d, 
Foreign Relations 
Law of the U.S. 
(1986.)) 

2. U.N. 25-mile 
'!":ravel Limit. 

LSect)on 162 of the 
Fo~eign Missions 
A<.;t, 22 U.S.C. 
13J.6; O.N. 
Headquarters 
Agreement; 
Immigration and 
National]ty Act] 

3. Trade Embargo. 

[Trading With The 
Enemy Act ("TWEA"), 
Pub. L . 6 5- 9 l., il 
~-noe.d, so u. s .c. 
App. 5 ( b) ; 31 
C.F.R. S00.201 et 
seq.] 

1'1H\ .. 13''j4 

NOR'l'H KOREA SANCTlONS 

Tho U.S. does not 
currently mnintain 
diplomatic 
rolRtions with the 
DPRK. 

Although the D~RK 
is a member of the 
Unitecl Nations, th0 
U.S. lawfully 
restricts t.he 
travel of. DPRK UN 
representatives to 
the HQ District, 
i.a., a 25-mile 
radius f.rom 
Columbus Circle. 

--Empowers 
President to 
prohibit/regulale a 
broad range of 
f innncial/propert.y 
transactions. 

--Since 12/17/50, 
President has 
banned trade absent 
Treasury (Of £ice of 
Foreign ARset 
Controls) license. 

The establishment ot 
diplomaUc relation;. 
is a constjtutional 
prerogative of the 
Executive; no formal 
cungresaional 
approval is required. 

The 25-mile l~~~t may 
be removed or relaxed 
by the Secretnry (in 
consultation with the 
¥BJ and CIA) without 
tbe need tor 
congressional 
approval or 
consultnlion. 

Executive may relax 
or terminate the ban 
at any time w/o 
congressional consent 
or consultation. 
Laut note section 710 
of the pending State 
authorization bill, 
which, if enacted in 
its curr.ent form, 
would prohibit any 
license for trade 
with the PPRK except 
pursuant to a 
presidential 
determination that 
tha DPRK maintains 
its slr1tus as a 
member of the 1968 
Nuclear 
Nonproliferation 
Treaty and is in full 
compliance with its 
obligations 
thereunder.) 



LEGAL ID: 

1. F.:s:porls. 

lE:xpnrt 
A<.lmini~tration Act 
of 1 9 '7 9 (Pu}) . L . 
96--77., as amended, 
50 u.s.c. /\.pp. 
2 4 0 4 ) ( "F.AA" ) ; 1 5 
C.F'.R. Part. 700] 

5. Shipping. 

[Section 704 of the 
Detens~ Production 
Act of 1950 (Pub. 
L . 8 1- Fl 4 I s 0 
U.S.C. App. 2151); 
44 c.v.u. Part 1031 

Ci. Host Favored 
Nation ( .. MF'N"). 

[Title IV of the 
Trad~ Act of 1914 
(Pub. L. 9 3- 61 B, 19 
u.s.c. 1431)] 

1. Proliferation 

lSections 1701-1704 
of lhe FY '91 
Natjonal Defense 
Authorization Act 
(Pub. L. 101-510, 
50 U.S.C. App. 2402 
note); 15 C.F.R. 
Part 700; 2? C.F.R. 
12 o . 7 9 ( I TAR ) , see 
SS J:<". Reg. 39206 
( 7 I ~:?./93)] 

- 2 -

Autllori.zefi Lhe 
Pre:siaP.nt to 
" Ilf. o Ii i b i t o J: 
curtRil the export 
of Rny goods or 
technology subject 
to the jurisdiction 
of: the [ U. S • ] '' 
nbsent a license 
from Commer~c. 

Prohjbits owners, 
owners• agents, and 
officers from (i) 
taking to the DPRK 
any ship or 
aircraft documented 
or registered under 
the law!'!: of t.he 
U.S.; and, (ii) 
from transporting 
jn any such ship 
goods destined for 
lh~ DPRK. 

As a country the 
products of which 
were not eligible 
for MFN treatment 
on or before 
1/3/75, the DPRK is 
ineligible for MFN 
extension, absent ... 

-- Amended the Arms 
Export Control Act 
(22 u.s.c. 2778) 
and the Export 
Administration Act 
to require 
sanctions if the 
President 

MA\ 13'94 17:38 No.019 P.04 

i-:xecut. i ve branch mily 
re1nx or terminate 
t'..he ban without 
congressjonal consent 
or consu)\.i'.ltion. 

Executive may relax 
or terminate these 
restrictions without 
congressional consent 
or consultation. 

(i) Presidential 
determination that 
lhe DPRK (as a 
"non-market country") 
allows its nationals 
to emigrate freely 
(the so-callee;. 
"Jackson-Vanik" 
amendment); and, (ji) 
conclusion of a 
bilateral trodc 
agreemenl containing 
specified provisions. 

-- Sanctions are for 
a two-year period. 

-- President .uay 
waive upon e 
determination that 
such action is 
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B. Tercoi:-ism. 

[Sect1un 6(j) of 
the E:xport 
Admin:istration Act 
of 1979, as amended 
by ttw 
/\nti-'l'errorism and 
Arms C:xport 
Amendm~nt8 Act of 
19 8 9, l'ub. L. 
101··2'.L:.:!, 10~ Stat. 
l092) 

f No..i.g: Section 901 
of the Internal 
Revenue Code, 26 
U.S.C. 90l(j) would 
also deny in the 
case uf the DPRK 
certain lax credits 
f.or income and 
other taxes paid to 
that country.] 

- 3 -

deturmjnes lhal. l1 

f o r.e i ~111 pP. n;on 
knowingly exports, 
i.r;Hi.sfer~ or 
olherwisH engages 
·in trade "of items 
th al contd butc Lu 
missile 
prolj ferc1tio11." 

-- u. s. imposHd 
such ~~nctions on 
two DPRK entities 
in 1992. 

DPRK des i c;:inated 
a "lerrorist 
country" since 
1/20/BB per Stale 
determination that 
jt had r~peatedly 
provided support 
for act~; :-f 
internatjonal 
terror-i srn. 

-- ProhibiU; 
certain 
transactions wilh 
DPRK, including 
direct or indirect 
export of any 
munitions list 
items by USG or any 
us person (as well 
as to re-exports by 
non-u.s. persons), 

-- Exports of: 
non-munitions list 
iterns must be 
licensed. 

MAY 13'94 17:38 No.019 P.05 

"e:rncnlial to lhe 
national securily of 
the [U.S.]" and so 
certifies tu Congress 
20 days prior l.o 
issuing the waivc1. 

-- President may 
waive the prohibitio:~ 
for a particular 
transaction ~( hn 
determines that it is 
·assential to l.he 
national security 
interests ot the 
{U.S.]," and both 
consults with and 
submits a report to 
Con9ress 15 days 
prior to the 
transaction. 

-- There are two ways 
by which a country 
may c;ret off the 
"terror:ist list," 
i.e., (i) President 
certifies to Congress 
thal "there has been 
a (undamental change 
in the leadershj.p or 
policies of the 
~errorist country, 
that the government 
. .. is not supporting 
acts of international 
terrorism, and that 
the government has 
provided assurances 
that it will not 
support a.ct.s of 
international 
lerror.ism in the 
future,"; Ol", (ii) 
Preaident submits lo 
Congress for review, 
45 days prior to tho 
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effective dab:~ of the 
red sion, a 
detP.rminatjon t.hal 
the government has 
not supported 
internnt:i ona J 
lerrori!::m d11ring thA 
preceding 6·~mont.h 
perioci and haf> 
providPrt assurnnccs 
lhat it will not 
support nets of 
international 
terrorism in t:.he 
future. 

'J'HE FOl.J.OWlNG ARE PO'rF.NTIALLY APPLICABLE ALTHOUGH HO FORM.AI. 
OF.TERMINATION HAS YE'l' BEEN MAUE 

9. Foreign 
Assistance. 

A. Human Rights. 

[Section 116 of the 
Foreign Assistanc~ 
Act of 1961, as 
amended, 22 U.S.C. 
215ln; also covers 
UPIC insurance, 
gu1:u an lees, or 
loans, 22 u.s.c. 
2199 (i)] 

B. Communist 
StBtes. 

[Section 620(f) of 
the FAA (22 U.S.C. 
2370 (f))] 

Prohibits 
assistance to the 
government of "any 
coum:ry which 
cngag~s in a 
consistent pattern 
of gross violations 
of internalionally 
recognized human 
rights, including 
torture or cruel, 
inhuman, or 
degrading treatment 
or punishment ... " 
etc. 

Prohibits 
assistance to "any 
conununist country," 
including the OPRK, 
except for 

"Gross violator" 
determination is made 
by the AID 
Admini...,;.,~Q::...., .. and the 
Assistant Sec[etary 
for HA, who must. take 
into account the 
extent to which the 
government har. 
permitted unimpeded 
investigations of 
alleged human rights 
violations by 
appropriate 
international 
organi~Rlions, and 
the extent to which 
mu 1 t i 1 a t e 1~ a 1 and 
security assistance 
is already restricted 
to that country by 
the President or 
Congress for human 
rights reasons. 

--President may waive 
upon finding that 
such assistance is 
vital to U.S. 
national security, 
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[l'!QJ: e.. : -:- : • :~-. r ~-= ~ i:: e 
also several other 
restrictions on 
as5istance lhat 
might polentially 
become applicable 
lo the DPRK that jt 
is not necessary to 
address now, e.g., 
sec. G~OA of the 
FAA, 22 U.S.C • .:.:!37J 
(prohjbits 
assistance to 
goveri1ments 
supporting int'l 
terrorism); sec. 
620(t) of the FAA 
(break in 
d]plomatic 
relations); secs. 
523 and 529 oC the 
FY 94 ForeJgn Ops. 
Appropriation bill; 
sec. 543 of the FY 
'93 FAA (Pub. L. 
102-391).) 

10. Security 
Assist:ancc. 

[Section 502B of 
the FAA (22 U.S.C. 
2304)) 

- s -

r:1ssif;tarn..:(~ to 
schools, librarie::i, 
ana hospi.tal 
c;~nters for 
educational 
research which ~re 
outsic1P. the U.S. 
and arP. 
tountled/operated by 
U.S. citizens·. 

-- Prohibits 
security assistance 
to any country "the 
government of which 
engages in a 
consistent pattern 
of gross violations 
of internationally 
recognized human 
rights.'' 

-- Also prohibits 
security assistance 
for the police, 
domestic 
intelligence, or 
similar law 
enforcement forces 
.of such a country. 
Moreover, export 
licenses are 
prohibited even for 
crime control and 
detection 
instruments and 
equipment, subject 
to a presjdential 
waiver in 

MH\1 13'94 

that lhe country is 
not cont roll eel by the 
j nternnt iona :1 

communist conspir~cy, 
and that the 
assistance wjll 
promote the country's 
independence from 
international 
communism. 

-- President may also 
remove n country for 
B dP~iqn~tC.d period 
if he determines Lhat 
it is in the national 
interest to do so; 
one factor to be 
considered is whether 
the country is 
"fostering. the 
establishment of a 
gcneralJy dcmoc~atic 
system, with respect 
for internationally 
recognized human 
rights." 

Assistance may be 
provided only if the 
Prasident finds such 
a "significant 
improvement in (the] 
human rights record" 
that it is in Lhe 
national interest to 
lift the prohibition. 
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J :i • IF 1 I.ending. 

[Section 700J of 
the International 
Financ:]nl 
lnstitutions Act 
(22 u.s.c. 262d); 
sec also sec. 528 
of the FY '94 
Forei\Jn Ops 
Appropr:ialion Act, 
which contains a 
similar provision.] 

"Gramm Amendment,~ 
section 43 of the 
Bretton Woods 
Agreement Act, as 
amended, 22 U.S.C. 
286aa. 

- G -

"excP.plionaJ 
circum:;tances." 
Id . , f n r l MET . 

Requires the U.S. 
Executive Di;:ect.ors 
of IF'I's (e.g., 
World Dank) to 
oppose any loan, 
extension of 
financial 
assistance, or 
technical 
assistance to any 
country the 
government of which 
engages in "a 
pattern of gross 
violations of 
internationally 
recogni~ed human 
ri<Jht;s," or 
"provides ref11oi:> to 
incJ:ividual.s 
cornmitting acts of 
inttt:r.national 
ten:or:i sm by 
hijacking aircraft." 

-- U.S. Executive 
Directors are only 
authorized to 
support assistance 
"directed 
specjfically to 
programs which 
serve the basic 
human neods of the 
citizens of such 
country." 

Requires the 
Secretary of 
Treasury to direct 
the U.S. Executive 
Director of the IMF 

MAY 13'94 17:40 No.019 P.08 

No~: :.:!2 u.s.c. 
26?.d(f) requires 
Treasury to consult 
"in a timely manner" 
with relevant 
congressional 
committees to 3nform 
them of "prospective 
changes in policy 
direction toward 
counties [sic] which 
have or recently 
have had poor human 
rights records." 

22 u.s.c. 262d(c) 
requires Treasury to 
report quarterly on 
all loans considered 
by the JFI Honrd~, 
addressing i.nt..e.I. .alli 
whether the U.S. 
opposed, in each 
instance, assistance 
on human r~ghts 
grounds, or changed 
ils voting position 
for such reasons. 

The congressional 
committees may 
request that lhe 
Secretary of Treasury 
appe~~ before them to 
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Gon~ale~ Amendment, 
22 U.S.C. 2B3r, 
284j / 2650 • 

- 7 -· 

"to actively oppose 
nny fac:iJ:ily 
involving use of 
Fund credit by any 
Communist 
dictntorship" 
unlei:rn 'l'r.ea::iury 
certifies to the 
relevAnt 
congre!rnional 
comm~tlees that 
certain economic 
criteria are met. 

Requjres secretary 
of Treasury to 
instruct Executive 
Directors to lhe 
IDRT> and J\DB to 
vote against 
assistonce to any 
country that has 
expropriated th~ 
property of U.S. 
nationals. 

Mi=:!Y 13'94 17:40 No.019 P.09 

certjiy and document 
(or to document l.n 
writing) that the 
requisite conditions 
h~vc been met. lf 
lhc Secretary does 
not appear in 
response to Congress' 
invitation, the 
Executive Director 
"shall vote against 
such program." 

Unless President 
determines that (i) 
an arran~ement for 
proper compensation 
has been made; (ii) 
the matter has been 
submitted to 
arbitration; or, 
(iii) good fsith 
settlement 
negotiations are in 
progress. 
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1 both Turkey and the entire region is enhanced uy 
2 the measures taken under this ~ection. 

3 SEC. 710. ADDITIONAL SANCTIONS AGAINST NOR.Ta KOREA. 

4 (a) IN GENl'JRAL.-Notwithstan<ling any other provi-

5 sion of law, no license, insb1.lction, rule, regulation, or 

6 order issued under se::::!011 5 of the Trading With the 

I Enemy Act of 1917 (50 U.S.C. App. 5) may-

8 

9 

10 

11 

12 

13 

14 

( l) authorize anv...tr.ansaction involving the com­

rnc-c~:l~ qale of· any good f)r technology to North 

Korea; or 

(2) authorize any transaction inv:!viag the pro­

vision of services :::" ::-:_··"1 +n North !Corea which 

was not othenvise anthorizcd as of January 2, 1989. 

(b) W AIVER.-'rhe President may waive the a.pplica-

15 tion of subsection (a) if the President determines that---

16 (1) North Korea continues to maintain its sta-

17 hts as a party to the 'rreaty on Non-~roliferat.ion of 

18 Nuclear Weapons, done on July 1, 1968; and 

19 (2) North Korea is in full compliance with its 

20 obligations under the Treaty. 

... 

?17":1:·~:::·,::·- ... ~ ..... · .. ~ ... -. . -- · ..... 
. .... · .. ,· ... , ... 

_ >>:::·; ;~'izst PCB . · . ;~,;-·· .. ,;. ~:.·,~... .. ,.~ .. · ~ .:. .. .:. .. : .. 
.... 1 •. . ,, ... 
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J,;E:G..!fil.A'.r WH 
_..,,... 

.s.wmna.r.Y....:. The wide raJig8 of count:~r-terroris1n lE:gislation 
includes economic ::;anc~tions, avic1tion Lind mai~itime security ... 
measures, and anti-terrorism training, countur-tcrrurisrn 
research/d8velopment and rewards programs. Other l~ws make 
terrorist attacks agilinst Americans overseas a crime puni~hable 
in U.S. fedctal courts. 

A. Terrorism List: Sanctions 

I.h..e-..An t i -1'e r. ro.ti.s~.wl._hJJD..5_ .E ::-; P.Jll:...t . .Ame.ll..c1n1 cfil..;:; . ~-o.L L2Jl.2 
(AT AEM) I ( p • I. . l 0 1- 2 2 2 I 2 2 u . s . c . A . § ~ l 7 3 2 I 2 3 6 '1 I ~ 3 7 l I 2 7 5 3 I 

277G, 2·17a, 2700 and 50 U.S.C.A. § 240~) coc'iified sanctions 
legislation passed piecemeal since the mid-19?0's. Th~ ATAEAA 
amended the earlier Export Administration Act's (EAA) export 
controls on dual use items and the previous Foreign Assistance 
Act and Arms Export Control Act prohibitions regarding foreign 
assistance and military equipment for terrorism-supporting 
countries. 

1. Economic Sanctions 

Ib..e.._j;zw...t.t---.&im.i n is t_r..ati..o.~J: .. ....Q.LJ ... ~L9-~ .. i..Eb.!\.L.S.P..c.t .. i..Q.n, 
.. 6Li...L (Public Law 96-72, 50 U.S.C. App. §2405 (6) (j) 
as rcvis~d by the A'fl\EAA in 1989) imposes a valicJatE:d 
license requirement and requires advance Congre~sional 
nolif ication for the export of goods o~ technology 
when the Secretary of State has determine~: (A) that 
the rccipienl country "has rep~atedl)' ;-:oviclRd support 
for acts of intcrnationRl terrorism" and (l:I) such an 
export "coulc1 make a significC1nt contribution to thClt 
county's military potent; al or abiU.ly to supporl iJ.C.:ts 
of international terrorism." (This de~ignation of 
states supporting lerr.orism s11hscquP.ntly · becaine known 
as the "tcrrori:st l:ist.") 

2. Suspension of Military Sales 

I.h..P._,.liL.m.~L.BXP....Q.Lt. ... PContrQl .h.G.t.1 Section 40 (P.L. 
90-629, 22 u.s.c.n. § 2780, a~ amended by the ATAEAA) 
prohibits clirect or indirect 0xport::.; o[ U.S. MuniUons 
Li~:t items to terrorism list countries. Civil o.ncl 
criminal penaltic~ also apply to U.S. persons overseas 
ond f.oreic;n :=;ubsidiaries of U.S. fiL1n8 for he)ping 11 

1·errorism-li!:•t country C\Cquir8 rnunitiuns list items. 
'J.' he 1 <:1 w con t a i n s <.t U • ::; . n a t j on n 1 s c cu r i t y i n t c re ::: t 
wa:i.ver provision. 

The . .EQ.lli~.an ... As ~;_ts t.HJ.l.~t~ .. AG.L_Qf .1.W. ( P. J,. 87···19 s, /. 2 
lJ.S.C.A. ~p:n1, (-\f; tlffi8H(~ed by the ATAVAA) prohibit.~~ 
;:iny <H.;:=>ist.::.inr:e under lhc J:o'cneign A~:sist~1nce Act-., 1.;h(? 
A rJ r ; cu 1 tu r a l Tr Ml f! Dev c 1 op m c n t n lH'i As ::..: i s t u. n c:: F! Ac t , ~ ri 1:1 
t hv I•e c::icc~ Co qi f3 and Expo rt- J 111pn r L D i:ln !{ A<..: b.: to 
co 11 n t r i <~ f; de s :1 9 n n l c d n s s t <.1 t. (~ :; up po i: t ~ r s o f 
t e r r o r :\. f; rn . 
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1.h e__r'LJ...2. 9...3...J'. o...r..ei.g.n......Qn~..t:.a..t.liw.s_AlWI..Q.UJ.:i at i Qn..s__As;.t., 
Sec. 554, (P.L. 102-391) extends previous prohibitions 
aqdinst the use of U.S. bilateral aid funas for any 
country which the President determines (1) grants 
sanctuary trom prosecution to any individual or group 
which has committed an act of international terrorism, 
or (2) otherwise supports international terrorism. 

0 se.c....._.5...fi.2....lc.)i.ll applies the same prohibition to ./· . .. 
assistance through Non-Governmental Organizations. ..,!.. 

B. Additional Sanctions Triggered by the EAA Sec. 6(j) 

Since the 8nactment of the 19'/9 Export Administration Act, 
Congress has passed laws triggering additional sanctions 
against countries dcsign~ted as terrorist supporting states 
under BAA Sec. 6 ( j) . 

1. :n~Y. l.2..2J_.Tu.Llti9.ll......AS .. sistan.c..e.....AP1tr.Q.ru,:i.a.ti.Qn.s__M: . .t., Sec. 
S53, (P.r •. 102-391) extends previous legislation directing 
the u.s. representatives to the World B~nk and other 
international financial institutions to vote against any 
lonns or use of funds for EAA Sec. 6(j) terrorism list 
countries. 

2. Inte~L.E~u.e......h9_dc. (2 G u. s .C. § 901 (j)) prohibits u. s. 
cor~orRlions or individuals from claiming foreign tax 
credits on income earned in EAA Sec. 6 (j) terrorism lis'i.: 
counl.:ries. 

3 . Pc..f..fill...? .. ~ . nc par t • .i:nc n t A\.Jt ho r i z il.t ion Ac;_t_ ... o f 19 61., Sec . /. 3 2 7 , 
(P.L. 99-500, 10 u.s.c. §2327) requires that bidders on 
D0f.P-nse DHpartmcnt contr.acts of $100,000 or more must 
c1isclos<'.! if tbey or subcontractors an~ owned or control led 
by a S0c. G(j) country. Contracts arc denied unless in tho 
U.S. n~tional security interest. 

4. S.ec .. t..iQJ1 __ 40 ot tJ:tc_state .. Q.~Iiart:men.:t._Basic ~.vtlrnrizat .. ion A~t., 
ns amendecJ. by the Omnibus Di. .. PJ..omatir;_..S.ocurit.Y .. arui 
Ant:i-~.crrori!::!.rn.Ac..t of ~.9-.e..D., (P.I •. 99-399, 22 u.s.c. 
§ 2712) authori%~s the SecretDry.of State to restrjct the 
provision of certain services having ~ direct military, la~ 
enforcement or intelli.gencc applicati.on, such as training, 
to ~overnments of Sec. 6(j) countries. 

C. General Authoritie~; 

l\ a r1 i t i on a l ~ ri n c l i on::; , such ·ri s bans on f. i n a n c i a l 
t: r ;.in ~.: a c t i c.H 1 s o r t r Li v c l , c an be i rn po s e d a g a i n s t count r i es w h i ch 
~re con~idcre~ to be state supporters of internL1tional 
t· ~ r r o l i ,c; rn . 

1 . Th 8 l r 1t.en1nJ.:..i.o n i:i_t r:me r u.r.~ n c..;.:y~_uo.rn~:P...Q_we r li....llr:..1. 
( P . l ' . 9 5 - 2 2 3 , 5 o u . s . C • I\ • § 17 0 1 tl .S.13 q ) au tho r i z; cs 
the l:'rP.sidcnt to re9ult1.te or prohibit u wide range of 
fin<:1r1d Rl lr•rnsactiont; w:i t:h o foreign country or its 
n a l i on Cl l s i [ t h L' P r es id c n t de c l LI r c LJ a n a t i o ri .:i l 
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emergency to deal with an "unusual· ·and extraordinary 
threat ... 11 to the United States." ··The current Export 
Administration Act controls are imposed under the lEPA 
authority because the EAA was not renewed in 1990 or 
1992. . 

I.u.dinq wi.th the ~.neIIlY-.Act (P.L. 65-91, 50 u.s.c.A 
App. §1 e.t. ;sag_) author.ity was used for the trade 
embargoes imposed against Cuba and Nortl1 Korea before 
t:.hey were placed on the terrorism list. The ernbarr:ioes 
were continued as part of the anti-terrorism sanctions 
against these countries. 

o. Import Controls 

l. '.rh.CLl.D.t..e.rn.t.i.o .. n.aJ.. . .S..e..QJ.l..t.i.ty_~ n.d..J29}r-e 1 oprne.nLCrn~.r a.1..i..Q.r1 
b~ (P.L. 99~83 Sec. 505, 22 u.s.C.A. § 
2349aa-9) gives the President discretionary authority 
to restrict or ban imports from any country which the 
U.S. determines supports or harbors terrorists. 
Congressional consultations are required b~fore 
invoking the authority. 

2. SSLG.tion .5.QA of the Act (22 U.S.C.A. §2349aa-8) grants 
the President authority lo ban all imports fro1n and 
all exports to Libya. 

3. '.l'.~r.a.oe Exp..ans ion A.ct of .l.~L6..L.1\.!3. tillliill.Q..e_d,,, __ Sec. 2 3 2, 
(P.L. 87-794, 19 U.S.C. § 1862(c)) gives the President 
authority to ban imports if the Secretary of Commerce 
determines such imports are in such quantit~es or 
circumstances as to threaten or imp~ir the national 
security. The statute has been used lo ban Iranian anu 
Libyan oil imports. 

E .. Credi~, Inte~national Bank, Other Re3lrictions 

1. .'I.h.e_Export-Impo_r_t Bank Act. Sec. 2 (b) (1) as amended 
(P.L. 79-173, 59 Stat. 526} permita the denial of 
creL1:it applications if the President determines "such 
action would clearly an 1J. iinporl.ilntl)r advance UnSted 
States policy in such areas as international 
terrorism .... " 

2. The 'frq_.Q..e Act oL .. l~.7._i, Section 502 (lJ), (P. r,. 93-618, 
19 U.S.C. § 24G2 (b)(G)) requires the r>residcrnt lo 
withhold General System of Preference.<.; (GSP) 
oesiyriat:ion as i!l beneficiary develnping country 
enti~lcd to du~y free treatment for ~ coun~ry which 
"aic.b o-r Ftl)R\.s" terro:rif;m by gnrnt.i ng ~rn.nctu~ry f:rom 
Pro~:<~ cu t; :i n n l: o i n t er. n a t ion a 1 t 8 r r or is Ls , u n 1 c i_; iJ the 
~resident determines thnt Kuch desj_gnation will be in 
L h c U • S . n a 1..:. i on a l r~ e o : : · . :. ~- c i n t c res t , 

TJNCT,A0 0 ll.:.J:ED. 
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IM_ I.ru:.:.ern.U.i.o.ll..ilJ ___ QilJtn i..zJLt.i..QJl.s__AC~t, Se?. 2 8 6, 
(P.L. 95:435, 22 u.s.c. § 286e-ll) requires the U.S. 
Executiv~ Director to the International Monetary Fund 
to oppose financial or technical assistance t? any 
country which assists or gives sanctuary to aircraft 
hi j Cl c ke rs -' 

o ~.io.n.. 2._6.2_..Lo.LL.all.2.l requires the U. s. to use 
:its "voice and vote" against loans by the World 
Bank, ~he International Development Association 
and regional development banks for countries 
haboring aircraft hijackers. 

4. :i:iu~_..£.y_;,_zl.J .. Forcj,_g_n__QpeJ.:.il..t.ions ARpropriations Act. 
(P.f_,.102·-391) Title I, "Contribution to the Enterprise 
of the Americas Multilateral Investment Fund" directs 
the Secretary of the Treasury to use the "voice and 
vot(:!" of the United States to require that a recipient 
country does not harbor or sponsor international 
terrorists, and meets other conditions regarding human 
rights and narcotics control cooperation and a 
democratically 8lecled government. 

o .s__~G-·. 5l"J4 (al. requires that to be eli9ible for 
debt reduction under the Ente~prise for the 
AmcricHs Initiative, a government must not have 
repeatedly provided support for acts of 
inlernational terrnri~m and must meets the other 
concli ti oris cited above. 

F. Aviation am1 Maritime Security 

1. The f~d~r~l Avi~tion A~t, Section 1115 (P.L. 85-726, 
· 1~ u.s.c. S 1514) allows the PrcGident to suspend air 

•·i:-:insporlRt:ion between the U.S. and any (oreign state 
which acts "in il manner inconsJ.st.ent" with the 1970 
Ilaguu anti-hijacking convention or provides support or 
sanctu~ry for terrorist hijackers. The President also 
:\. s author i zoc1 to suspend air tr anspor·t at ion between 
the u. s. 8nd any counl'.ry which maint.ains air service 
hAtween itself and such a state. 

2. lntcn.nal.ion_~L.SecJJ..Iity amLP.e:i..e.J~C.o.o.P.cration Ac..t. 
Q.f.l 9 85., Tit lQ.._Y_~:..:· Internat.1-o.n.al. Ter rori SCl\_Q . .f.l.Q. Foreign 
Airport SP-c1.,u::.itY t\ct Sec. 551, (P.L. 99-83, 49 u.s.c. 
App. S 1515) directs the S8cretary of Transportation 
to inspA~I: the ~ccurity at foreign airports with air 
lir1ks to the U.S. Travel advisories are to be issued 
if the ~ccurily is ~.>ubstandard and has not been 
suffici0r1tly improvecJ after 90 days notice l:o the 
;;:i i r po r t <.rn tho d I: i e s . 

o sec . ~.s. 1 ( (~ ) . ( 2.l ( 4 ~J u . s . c . ri. pp . § 15 l 5 ( c ) ( /. ) ) 
also authoriz.r:~s thA revocution o( U.S. landing 
right~ ftir ~ir corr5c~$ ~ontinuing to u~c ~uch 
airports. The PrEsidcnt may prohibit air service 
with e1ny nirport which is dir.ecl:ly or indirect:ly 
served by air~rn(l flying to or from the cited 
e1:i.rporL. 

l JNC:LASS IE.I.ED. 
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S..eJ e ct i v e t!1 o rt h .Ka re a s a nc t i on s 

i.Q.1.om.a.t.i.c Relalion.s.--The unj t.ed States has never established 
iplomatic rel~tions with Lhe DPRK . 

. N. 25-Mile Travel Limil.-··The U.S. has restricted the travel 

17:58 No .020 P.05 

f DPRK UN representatives to the headquarters district, a 
5-mile radius from Columbus Circle, under the Foreign Missions 
cl and th~ UN Headquarters AgrC!cment. 

r~de Embarao--Under the Trading with the Enemy Act, the 
resident has banned trade tlnd f inanci~l transactions abGcnt a 
rcasury lic©nse since 1950. 

it.Port Con.tJ._OJ.~.--North Korea is also ~ubjec:t lo COCOM and 
~r~ign-policy export conlrols under the Export Administration 
::t of 19 7 9 absent a Conu11er<.:e U censc, though th~se controls, 
ike tho~e that follow, are of little practical consequence for 
he U.S. because of the comprehensive embargo. 

b.iP.P.ing--Th1:~ Dc~fense Production Act of 1950 prohibits owners, 
heir agents and officers (ram taking to the DPRK any ship or 
i rcraf't <locuinc~ntecl or regislered undex: U. 5. laws, and from 
ransportiny any goods destined to the DPRK. 

)St Favored Ni:! . .ti..o.n ___ (_f'1f.N)_--Under Lhe Trade Act of 1974, the 
?RK is nnt eligible for MFN because it was not previously 
ligible, because the Pr~sidcnt has not determined lhat (as a 
->n-mHrket country) it allows il:s nationals to emi9ratl3 freely 
Jackson-Vnnik), and becttuse there is no bilateral trade 
Jreement containing certain provisions. MFN had been 
ithdrawn from North Korea in 1951. 

mis Trnde--The Internutionill Traffic in Arms Regulations 
TTAn) prov:ision staling llrnl it was U.S. pol:i.cy to ban exports 
~ defen~e articles, and services lo and imports from, North 
lrea became ef~active in August 1955 . 

.2..r.e~.n......11.La--The Forei9n Assistance Act of 1961, which became 
ffective on August 1, 1962, prohibited aid lo communist 
)Untries. The DPRK was specifically identified in the luw. 

~gort-Import Bank Programs--The 1986 Export-Import Dank Act 
~ohibitetl yuar~ntees, insurance, or cred)ls tor any purchases 
! M~rxist-Leninist countries. North Ko~ea was specifically 
lcntif icd. 
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~.rorism--On ·January 20, 1988, North Korea was designated as a 
ountr~ supporting terrorism under section 6(j) of the Export 
.dmini~tration Act of 1979, and is lhus subject to numerous 
.tatutory sanctions (e.g. arms transf£rs, multilaLeral b~nk 
oans, l:nx credits, etc.) 
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UntteQ ;:,I3tC!'J Ll~lJ<U UllClH VA •.JL<.&\.\,o 

Washington, D. C. 20520 

October 9, 1991 

To: EAP/K - George FrP.dcrick 

From: T./EAP - navid Jones ~ 
Subject: LP.ga 1 Constraints on Trade With North Korea 

The following responds to your request for a short summary 
on the legal constraints that inhibit "normal" trade between 
the United States and North Koroa. As you will see, the 
cnnstraints are both comprehenRive and multilayered. Please 
fAel free to contact my off ice if you require more detailed 
informntion. Also, please note that I have not included legal 
restrictions on providing financial support (e.g. OPIC, 
ir1tPrn~tional financiAl institutions) or foreign assistance. 

1. The Trnde Embargo 

Since the Korean War the USG has imposed a comprehensive 
embargo on North Korea. The essence of this embargo is that 
goods and technical data cannot (with narrow exceptions) be 
exported lo North Korea without specific approval from both 
TreaGury and Conunerce. For policy reasons (which arc 
coordinated witJ1 Slale) these Departments generally deny 
rcqu9sts for uxport licenses. The principal legal authorities 
which undergird the emburgo are: 

o l'-U_ding With th_e...__Eneroy Act: TWEA (P,L. 65-91, as amend'C1...1, 
50 u.s.c. app, 5(b))) authorizes th~ President t~ regulate 
or prohibit a broad range of finRncial and property 
transacti6ns. Relying on this authority, the President has 
since December 17, 1950, banned virtually all trade with 
North Korea unless specifically authorized by lhe Secretary 
of the Treasury. (31 CFR §500.201 ~ ~.) The Executive 
Branch has legal authority to relax or lift this b~n 
without now legislation. 

o Expou_ Adrninistrat;l_Qn. Act of 197~.: P.L. 9G-'7.2, as rtmended 
(50 u.s.c. app. 2~01), authorizes the President to 
"prohibit or curtail the export of any goods or technology 
subject to th~ jurisdiction oC lhe United States." Thi.s 
A11t:hnrity is exercisecl pri.ncipally by the Commerce 
neparlm~nt~ pursuant to complex regul~tions published jn 15 
CFR that prohibit virtually all exporls to North Korea (as 
a memi'ur of counlry group "Z") unless a "val~datcd license" 
(i.e. a license authorizing the indiviclual lrans;lCtion) is 
issued by Commerce. Commerce regulations, like Treasury's, 
could be relaxed by E:xeculive Branch decis:i.on. 
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2. ShiRW.9.~ . .trict.i.un.s.: Under a regulation issued pursuant 
to the Defense Production Act of 1950 (P.I •. Bl-171, 50 u.s.c. 
app. 2061tl13.eg.) 1 owners, owners' agents, and officers are 
prohibited from taking to North Korea any ship or aircraft 
documented or registered under the laws of the United States, 
and from transporting in any such ship or aircrafL goods 
destined for North Korea. 44 CFR part 403. 

3. ~ .... Favored Na.t.i.on Treat·me.n.t: As a "country, the products 
of wh:..::~ were not eligi'h 1 e fo!"" MFN treatment on January 3, 
1975, North Korea is ineligible for MFN unless it satisfies the 
provisions of Tille IV of the Trade Act of 1974, P.L. 93-618. 
(19 u.;:,.~. J...;31.) The::;t: co11a11.iu1i extension o[ MF'N on (1) a 
presidential determination that any non-market cccno11.~ ~ountry 
being considered for MFN allow il;, citizens freedom of 
emigration (the "Jackson-Vanik amendment''), and (2) the 
conclusion of a bilateral trade agreement containing specified 
prov1s1ons. These statutory standards would appear to make 
extension of MFN to North Korea unlikely unless major ch~nges 
take place in that country. 

4. ~~j.feratiQO Sancti.on.s.: Earlier this year the USG imposeu 
sanctions on two North Korean ontities that engaged jn missile 
technology proliferation activities. The ~ .. ,,.,~ ... ~.:::::- ··'?~-e 

required under the National lJefense AuthorizatJon Act for 
Fiscal Yoar 1991 (P.L. 101-510, 50 U.S.C. app. 2402 note), 
which amendod the Arms F.xport Control Act and the Export 
Admi~istration Act to require sanctions "if the Presidenl 
determines that a foreign person .. , knowingly exports, 
transfers or otherwise engages in the trade" of items that 
contribute to missile proliferalion. The sanct~0il~ impo~~~ 
are: (a) a two year denial of export licenses; (b) o two ye~r 
ban on USG contracts; (c) and a two year ban on imports of 
products into the U.S. These sanctions apply not only to the 
two entities, but also to all activities of the North Korean 
gov~rnment that relate to missile development or production or 
that ar~ect the developmept or production of electronics, -rg~e 
systems or equipment, or military aircraft. Sanctions mny be 
waived if the President determines that such waiver is 
"essential to the national security of the Uni led States" and 
so certifies to Congress 20 days before issuing the waiver. 

5. '.t..eJ:.>::.orism: North Korea has beun c1esi4r1natcd a "terr.ori::it 
country" sines January 20, 1988, when lhe Secretary determined 
that North Korea had repeatedly providAd support for actR of 
international terrorism. In consoquAnce, section 6(j) of the 
Export Administration Act of 1979. as amended by the 
Anti-Terrorism and Arms Export Amendments Act of l.989, . 
prohibits certain transactions with North Korea, including the 
export, directly or indirectly, of any munitions list iLems by 
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the USG or U.S. persons. The President may woive the 
prohibition with respect to a particular transaction if he 
determines that the lransaction is "essential to the national 
security interests of the United States" and both consults with 
and submits a report to Congress 15 days prior to the 
transaction. In addition, validated licenses are generally 
required for the export of other goods or technology to North 
Kore. A country may be removed from the "terrorism list" only 
by one of two methods: (1) the President certifies to 
Congress, prior to the rescission, that "there has been a 
fundamental ChangB in the leadership and policies Of the 
government of the terrorist country, that the government of 
that country is not supporting acts of international terrorism, 
and that the government has pr0vided assurances that it will 
not support Acts of international terrorism in the future"; or 
(/.) the Pr~sidenc sutmits lo Congress for review 45 days prior 
to the effective date of the rescission, a determination that 
~~: 70vernmcrL ~~~ nnl· "Upported international terrorism during 
the preceding 6-month period and ho~ provided asE···~nces that 
it w:i.11 not support acts of international terrorism in the 
future . 

. 
SF.LEAP 1512, 10/7/92 

Cleared: L/EBC - JDol.RnYL,tJ 
L/LEI - JEDaker ~l ~ 
T,/PM - CJol~'.'SO!l 
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• Comprehensive sanctions already exist on virtually all U.S. 
trade and investment with North Korea, including: 

a general trade embargo through Trading With the Enemy 
Act sanctions on financial and property transactions, 
and Export Administration Act o[ 1979 restrictions on 
trade in goods and technical datc:i (licenses must be 
is sued case-by-case and a re gene r c:i 11 y on 1 y con~; i de x· ed 
tor humanitarian goods); 

a prohibition under the Defense Production Acl of 1950 
on U.S.-registered shjps sailing to North Korea; 

no MFN treatment under the Trade Act of 1974; 

missile proliferation sc:inctions under the D~fense 
AuthorizatiDn Act of 1991; 

various sane!: ions based on North Korea's st a tu~,; as o 
designated "terrorist country." 

• Comprehensiv~ restrictions on Rssistancc cotild Rlso be 
triggered if bilateral or multilater.al assistance were 
contemplated, including: 

AJ;"mi:5tice 

various provisions under the Foreign Assistance~ Act 
restricting foreign assislance and security assistance 
to countries with egregious human rights records; 

nrnvisior.s in the lntc:?rnatinRl Financial Jnslit11tions 
Act requiring lhe U.S. to oppose assistance jn 
international financial institutSons. 

The U.S. should not seok to assert that North Korean 
actions are evidence of an attempt to violate the 1953 Korean 
Armistice ~greement. Paragraph 13.d of the Armistice calls on 
both armies not to introduce into Korea "reinforcing combat 
aircraft, armored vehicles, weapons, and ammunition," unless 
they are replacing worn out or deslroyed equipment "on the 
basis of piece-by-piece of the same ef(ectiveness and the same 
type," but this provision has become inoperRLive through 
practice by both armies. The Neutral NaUons Rupe?:"visory 
Commission, which is charged under paragraph J.3.d wilh 
monitoring t:he movement of ~11ch materiel, is also no longer 
permitted effectively lo carry out this task. Moreover, there 
may be a quest:ion whether development of a domestic weapon 
would be considered "int:roduclion into Korea" under the 
paregraph 13.d. 
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Comprehensive sanctions already exist on virtually all U.S. 
trade and investment with North Korea, and there are very f~w 
areas in which these sanctions can be tightened. There is a 
general trade embargo on Cinancial and property transactions, 
and on trade in goods and technical data. There are also 
missile proliferation sanctions, shipping restrictions and 
sanctions flowing from North Korea's designation as a 
"terror) st country." Some licenses are currently grant:ea on a 
case-by-case basis for humanitarian goods, and some very rninor 
exceptions from the embargo also exist for items such as 
baggBge of persons lravelling to North Korea. 

Comprehensive restrictions are also in place if bilalen1l 
or multilateral assistance for North Korea were contemplated. 
These include restrictions on (oreign and security assistanc~ 
lo countries with egregious human rights records and a statute 
icquiring the U.S. to oppose assistance in international 
financial institutions to such countries. 

The U.S. should not se8k to assert thnt Nortl1 Korean 
a~lions are evidence of an attempt to violRte the 1953 Korean 
Armistice /\greemFrnt. Paragraph 13.d of lhe Armistice calls on 
both armies nol to introduce into Korea "reinforcing combat 
aircraft, o.rmored vehicles:, weapons, and amrnunitiun," unless 
they arc replacing worn out or destroyed equipment ''on the 
basis of piece-by-piece of tl1e same effuctiveness and the same 
type," but this provision has become inoperative through 
pructir.e by b:-'...h armies. The Neutral Nations Supervisory 
Commission, which is charged under paragraph 13.d with 
mon~1-~,ring the mov8me~·1t o~ .,,,,...!, '."":"::::::-:=..e~. !_ -.:iso no longer 
permitled effectively to carry out this task. Moreover, there 
may b8 n question whether development of a domestic weapon 
would be considered ''introduction into Korea~ under paragraph 
13.d. 
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NORTU KOREA (DEMOCRA'CTC PF,;OPLE'S REPUDLJC OF KORE.&} 
• 

CUil.RENT &wCTIONS 
..... :·: ~:··.:····· 

. .·· ·· .. :: ·. 

·. :~.· . ,· . "._: .. 

·· ·· ·. ·. ·.: ····.··~·· . · EIIlbargobn arIIlost all e~rts ~ l'i6rth K~ren exri~pi·':;\ 
: for inform~~!onnl :in!:ta.M.als d.ll..: __ .:....; !c!.:;.ntified t() -' 

: . . . . . ..... · ... · ... O· ... ·. .. . .. ; .. ··· ·.·· 

meet bu.sic· hum.an needs~· . (See June 28; l950;·1'"tob; ·2DX 
1989 and April 24, 1~89:)· ·, '.. . ·_, ,, . ,. _:;(. ·.·· ... · ~~~a:~1u!sttt!f~~~ ::;~;:~~~f~~f: 

··'related to the 'urcba.Se'aiid shf'plli .··~citlliforiillitfonar~~~: 

... ,,., .. 
·: .. , .. ,,:.: . ···:·:;.,,,···· ,,. 
·· ... •'' ~:: ,·~.· ... , 

····_~:):} :.:.:·· -:·· 

.... •':':.'.:~.::.··: 
·····;· :'·.:· ... '. ....... · 

, :··:.::.~ '···· ·n·' , 

:\,i.:4L:~.< . 

. -,: , ·;~, ,- programs. ,(See Sept: 1951'.'Aug.-'1962, Jnn.1975 a.rid ·oe£:,;; 

:::· ··~ ... ;.: 

Background 

In the aftermath of the Japan<Jse victory in the Russo.Japanese war of 
1905, the formerly independent Kingdom of Korea becauie a dependency of the 
Japanese Empire in 1910. Declarations mado by all parties at the 1943 Cairo 
and 1945 Potsdam Conferences during World War II envisaged a free and 
independent post-wnr Korea. 
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At the time of the August 10, 1945, Jnpaneso surrender offer, the U.S. 
Government decided that Japanese troops in Korea north of the 38th parallel 
!!hould surrender to Soviet forces and those south of that line should surrender .. 
to American forces. After negotiations with the Soviet Union on Korean 
unification failed in 1946 and 1947, the U.N. proposed open elections, which 
took place in the South in Moy 1948. Four days after the elections in the 
South, the North Koreans completed the severance of all economic ties with the 
South by shutting off all electric power transmission. The Republic of Korea 
came into existence in August 1948. The United States recognized the new 
government on January 1, 1949. The last contingent of U.S. occupation forces 
left South Korea in June 1949. 

On September 9, 1948, the Democratic People's Republic of Korea was 
established in tne Soviet-occupied zone aft.er a rigged election. This government 
was not recognized by the Unitad Nations. 

On June 25, 1950, North Korean forces launched a full~scale invasion of the 
South across tho 38th parallel. By early September 1950, almost all of Korea 
was in communist hands. On September 25, U.N. forces, led by General Douglas 
Mac.Arthur, landed at Inchon and moved north toward the Yalu River bor.der 
with China. In October 1950, 11 large number of Chinese •volunteers" entered 
the wax to fight alongside the decimated North Korean forces, pushing back 
U.N. forces. After a good deal. of serious fighting, the front lines stabilized 
around the 38th parallel. An armistice was signed on July 27, 1953, aft.er. 
protracted negotiations. Intermittent, fruitlesB discussions on Korean 
u:::i:cation have taken place since. 1 \'' 

The North's policy of confrontation and large military have been 
longstanding threats to South Korea's security. Pyongyang has on several 
occasiom i '1stigated international acts of terrorism against South Korean 
targets. On November 29, 1987, a Korean Air Lines plane oxploded in mid-air, 
killing 115 persons. Investigations revealed the plane. had been sabotnged by 
North Korean agents. In January 1988, North Korea was placed on the list of 
countries supporting international terrorism and informal contact between the 
United States and Nort~ Korea was once again terminated.2 Later that year, 
however, the U.S. Government announced that it was taking c.;i1tain positive 
steps in support of South Korea's. initiative toward tlfe North. 

Successivo admi.nistrations have underlined the U.S. commitment to South 
Korea's security nnd encouraged direct talks betweon North and South Km·PF\ 
ti'.' !e!;::!Cn tensions on the peninsula, pa.rt1cuJarly in the demilitarized zone. It 
was hoped that the largely symbolic staps begun by the Reagan administration 
in 1988 and implemented in the early part of the Bush administration would 
encourage North Korea to make progress in the South-North dialogue, put an 
end to anti-American propaganda, and bring about. the return oft.he remains of 
American servicemen killed in tho Korean War. 9 

Those policy objectives remained active. Increasingly, however, U.S. 
concerns focused on North Korean missile proliferation, a nuclear facility and 
fuel reprocessing plant.s belicvt:ll ~0 ba umfor construction at Yongbyon. North 
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Korea became a signntory to the Nuc!l'.!ar Non-Proliferation Treaty in 1985, but 
9!tor six years of stonewalling, allowed safeb"Uards inspections by t.he 
I.r;ternational Atomic Energy Agency in June 1992.• 

JUNE 28, 1950 ··SANCTION: TRADE EMBARGO 

Status: Active/Modified 

Under tho authority of the Export Control Act, the United States invoked e. 
total embargo on exports to North Koroa.6 

Authority: Sec. 3 of the Export Control Act of 1949 [P .L. 11 · 8lst Cong,; 63 
Stat. 7]. 

See April 24, 1989, for modification. 

DECEMBER 17, 1950 •• SANCTION: li'OREIGN ASSETS CONTitOL 

Smtua: Active/Modified 

Under the authority of Section 5(b) of the Trading With the Enemy Act, the 
Treasury Department issued foreign assots control regulations to block the 
assets in tho United States of residents of North Korea and effectively to 
prohibit all trade and oconomics tr1m!actions with resident.a of North Korea. 
The almost total embargo on trade and payments to North Korea remains in 
effect under the International Emergency Economic Powers Ac:t [P.L. 95-223]. 

North Korea remainod in the Commerce Depnrtmont's most restrictive 
export control countr; grc;;p, Gruut' Z. 

Authority: Sec. 5(b) of the Trading With the Enemy Act of 1917 [P.L. 65-91; 12 
U.S.C. 95a]; ·Trade Agreements Extension Act of 1951 (65 Stat. 72); 
International Emergen~1Economic Powers Act [P.L. 95-223]. 

See January 3 and Februo.ry ~, 1989, for modificalions. 

SEPTEMBER 1, 1951 •• SANCTION; DENIED MFN 

Stntu.s: Active 

The Trade Agreement Extension Act authorized the suspension/withdrawal of 
most-favored-nation (MF'N) s""'!ltus from countries controlled by communists for 
their support of North Korea and China. 

Authority: Presiclentinl Proclnmation 2935 nnd 'rruuc Lettor (16 F.R. 7635 and 
7637) under sec. 5, Trado Agreements Extension Act of 1951 (65 Stat. 73); Tariff 
Scbedulos of the United States Ancotatd (General lfondnot.a 3(d)).6 



M8Y 13'94 18:26 No.021 P.06 

North Korea CRS-182 

AUGUST 26, 1955 ··SANCTION: BANNED ARMS TRADE 

Status: Active/Modified 

'l'ho Internationnl Traffic in Arms Rogulation (ITAR) stating that it was United 
States policy to ban exports of defense nrticlos and services to, o.nd imports from, 
certain countries and areaa became effective. North Korea was one of the 
countries listod in the August 1955 ITAR and remained listed.7 The Office of 
DefenBe Trade Controls (formerly Munitions Control) in the Department of 
State was responsible for the drafting and implementation of ITARs, which 
govern the export of defense lll'ticles and services. 

Authority: initial - Sec. 414 of the Mutual Security Act of 1954 [P.L. 83-665; 
68 Stat. 848], 20 P.R. 6250; current - Sec. 38 of the Arms Export Control Act 
[P.L. 90-629; 22 U.S.C. 2778] implemented at 22 CFR Part 126.1. 

See April 4, 1988, for modification. 

SEP'l'El\IDER 4, 1961 ··SANCTION: PROHmITED ALL AID TO 
COUNTRIES CONTROLL:.u .oY 
COMMUNIST MOVEMENT 

Status: Repealed , ... 
Section 620(b) of the Foreign Assistance Act of 1961 prohibited the extension 
of assistance to any country controlled by the international communist 
movement. 

Authority: Sec. 620(b) of the Foreign Aasietance Act of 1961 [P.L. 87-195]. 

See December 29, 1981, for ropeal of aanction. 

AUGUST 1, 1902 •• BAACTION: PROIIIBITED FOREIGN AID 
' 

Statu.ci: Active 

Section 620(!) was added to the Foreign Assistance Act of 1961, prohibiting aid 
to communist countries. The Democratic People's Republic of Korea was 
included among the communist countrios listod in tho legislation. 

Authority: Sec, 620(0 of the Foreign Assistance Act of 1961, as &TDended [P.L. 
87-195; 22 "J.S.C. 2370]; ns amended by Soc. 30l(d)(3) of the Foreign Assist.a.nee 
Act of 1962 [P.L. 87-565]. 
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~ANUARY 3, 1975 ·-SANCTION: DENIED TRADE PUF.FERENCES 

Status: Active 

Section 502(b)(l) of the Trade Act of 1974 barred any communist country that 
bad been denied MFN status from receiving preferential treatment under the 
General System of Preferences. The withdrawal of MFN status in 1951 made 
North Korea subject to this sanction. 

Authority: Sec. 502(b)(l) of the 'rrade Act of 1974 [P.L. 93-618; 19 U.S.C. 2462]; 
Tariff Schedules of the United States Annotated (General Headnote 3(e)(v)).8 

DECEMDER 29, 1981 -- REPEALED: PROHIBITION ON ALL AID TO 
COUNTRIES CONTROLLED BY 
COMMUNIS'r MOVEMEN'l' 

Section 620(b) was repealed as it was considered redundant given the intent of 
Congress was contained in section 620(f) which prohibited nid to communist 
countries and identified the countries by namo. 

Authority: Sec. 734(a)(l) of tho !ntcrnation~J Scr.urity and Devclopmont 
Cooperation Act of 1981 [P.L. 97·133). 

See September 4, 1961, for origintil sanction . 

OCTOBER 15, 1986 ·-SANCTION: 

Status: Active 

. 
PROmBITI~D EXPORT-™POR'f 
BANK PROGRAMS 

Section 8 or the 1986 Export-Import Bonk Act amended section 2(b)(2) of the 
Export-Import Bank Ac~ 

1
of 1945 to prohibit Export-Import Bank guarantees, 

insurance, or credits for \any purchases by Marxist-Lcqinist countries. In cues 
determined by the President to b.e in the national interest, the prohibition could 
be waived. North Korea was. on the list of'countries identified aa being 
Marxist-Leninist. 

Authority: Sec. 2(b)(2) of the Export-Import Bank Act of 1945, as amended [P .L. 
79-173; 12 U.S.C. 635); as amended and restated by Sec. 8 of the Export-Import 
Bank Act Amendments or 1986 [P.L. 99-472). 
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JANUARY 20, 1988 ··SANCTION: 

8t.Rtus: Modified 

DENIED TRADE. AID, AND 
ARMS SALES 

In the aftermath of the November 29, 1987 destruction of a Korean Air Lines 
plane by a bomb planted by two North Korean ogents, Secretarv of State Shultz 
plac(ld North Korea on the list of countries supporting international terrorism. 11 

Trnde, Beneficiary Developing Country status, sales of items oo the Munitions 
Control List, foreign aid, and Export-Import Bank guarantees are denied to 
countrieR determined to bo supporting international terrorism. In addition, U.S. 
Executive Directors of international financial institutions are directed to vote 
against any loan or other program for a country determined to be supporting 
international terrorism. 

Authority: Sec. G(j) of the Export Administration Act of 1979, as amended [P .L. 
96-72; 50 U.S.C. app. 2405(j)(l )(a)]; Sec. 502(b)(6) of the Trade Act of 1974, as 
~ ... ~ •• ~~..: ~.: •. ~~-v ... 0j; Sec. 40(d) of the Arms Export Control Act, as amended 
[P .L. 90-629); Sec. 620A of the Foreign Assistance Act of 1961, as amended [P .L. 
87-195; 22 U.S.C. 2371); Sec. 6 of the Dretton Woods Agreements Act 
Amendments of 1978, as amended [P.L.95-435; 22 U.S.C. 286e-ll); Sec. 555 of 
the Foreign Operations, Export Financing, and Related Programs 
Appropriations Act of 1991 [P.L. 101-513); 15 CFR Part 785.l(b); 22 CFR Part 
126.1; Deportment of State Public Notice 1048 (53 F.R. 3477). 

',, 
See April 4, 1988, for modification of sanction. 

APRH. 4, 1988 ··MODIFIED: ARMS TRADE BAN 

The State Dopartmont announced revisions of tho International Traffic in Arms 
Rogulations GTAR). One revision explicitly stated that the coinmercial export 
and sale of defense articles and defense services, destined for or originating in 
countries that the Secretiary of State had determined as repeatedly providing 
support for acts or international terrorism, was prohi~ited. North Korea was 
identified a.a subject to this policy. 10 

.. ' 

Authority: Sec. 38 of the Arms Export Control Act [P.L. 90-629], later amer.ded 
b_v 8ec. 3(a) of the Anti-Terrorism and Arms Export Amendments Act of 1989 
[P.L. 101-222; 103 St.nt. 1896]. 

Sec January 20, 1988, for original sanction. 

JANUARY 3, 1989 ··MODIFIED: FOREIGN ASSETS CONTROL 

An amendment to thu Foreign Assets Control Regulations eased some travel 
restrictions by allowing travel agents to apply for a liceoso authorizing actions 
necessary for arrnnging noncommercial travel for U.S. individuals or groups 
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involved in academics, sports, cultural and certain other nreas. 'l'his change in 
regulations to facilitate unofficial, non-governmental exchanges with North 
Korea is consistent with current U.S. foreign policy under Presioont Bush. 
" 

The st.ops taken in January, February and April 1989 implemented the 
policy initiative announced by the U.S. Government on October 31, 1988, to 
encourage a dialogue between North and South Koren antl thoir respective 
allies. 11 

Authority: Sec. 5(b) of the Trading With the Enemy Act of 1917 [P .L. 65-91; 12 
U.S.C. 95a]; 31 CFR Part 500.569, as amended (54 F.R. 21, 11185). 

See December 17, 1950, for original sanction. 

FEBRUARY 2, 1989 -- MODIFIED: FOREIGN ASSETS CONTROL 

An amendment in the Trade Act of 1988, ending the autharit.y of the President 
to prohibit or regulate the exportation or importation cf any informational 
materials not controlled for national security reasons, terminated previous 
prohibitions contained in the Trading With tho Enemy Act of 1917. New 
Foreign Assets Control Regulations camo into effect nllowing tho exportation of 
informational materials to North Korea and all flnancinl transactions directly 
related to the purchase and shipping' of the materials. 

Authority: Sec. 2502(a)(l) of the Omnibus Trade and Competitiveness Act [P.L. 
100-4'.1 "~ ~ ')~ St.at. 1107] a.mended the Trading With the Enemy Act [PL. 65·91; 
50 U.S.C. App. 5(b)]; 31 CFR Part 500.206 (54 F.R. 5229). 

See December 17, 1950, for original sanction. 

APIUL 24, 1989 .. MODil"IED; TRADE EMBARGO 

Part 785 of tho Export J\dministration Regulations was amended to allow tho 
export to North Korea ot commercially·supplied goods intended to meet basic 
human oeeda. The Regulations stipulated shipments w'5uld be autborited under 
an individual validat.ed license on a cnse-by-case basis. This was the IL\8t of 
several policy changes intended to support South Korca's lnltiativo to improve 
relations with the North and to encourage North Korea to end its policy of 
confrontation and international terrorisin. 12 

Authority: 15 CFR Part 785.1, as amended (54 F.R. 16360). 

See June 28, 1950, for original sanction. 
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MARCH 8, 1992 ··SANCTION: 
... 

Status: Active 
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PROIDBl'I'ED EXPORT OP 
MUNITIONS LIST ITEMS, U.S . 
GOVERNMENT CONTRACTS, AND 
IMPORTS 

~e Under Secretary of State for International Affairs determined on March 6, 
1992, that North Korean government entities had engnf,red in missile technology 
proliferation activities with Iran. The llDding required the imposition of 
sanctions denying: export licenses for items on the U.S. Munitions List, all U.S. 
Government contracts for two years, and the importation into the United States 
of any products made by the North Korean entities. In addition, the finding 
stated that because of North Korea's status as a nonmarkct economv, sanctions 
had to be applied against all activities of the North Koroan government related 
to tbc production or manufacturing of missiles, electrcmics, space systems or 
equipment, aJld militnry aircraft. 

Authority: Sec. 73(a)(l) of the Arms Export Control Act, as amended [P.L. 90-
629; 22 U.S.C. 2797b]; Sec. llD(b)(l) of the Export. Administration Act of l~,.,n. 
as amended [P.L. 96-72; 50 U.S.C. opp. 2410(b)(l)]; Department of State Public 
Notice 1602 (57 F.R. 11767). 

JUNE 23, 1992 ... SANCTION: PR0HIBITED EXPORT OF MUNITIONS 
LIST ITEMS, U.S. GOVERNMENT 
CONTRACTS, AND IMPORTS 

Status: Activo 

The Under Secretary of Sta to for International Affairs determined on March 6, 
Hl92, ~hat two North Korean government entities had engaged in missile 
technology proliferation activities with Syria. The finding required the 
imposition of sanctions d~nying: export liconses for itema o~ the U.S; M~nitions 
List, all U.S. Government contracts for two years, and the unportat1on mto the 
United States of any products mado by the North Kore"an entitles. In addition, 
the tinding stated that because of North Korco.'s status as a non.market 
economy, sanctions had to be applied against nil activities of the North Korean 
government related to the production or manufacturing of missiles, eloctronics, 
space systems or equipment, and military aircraft. 

Authority: Sec. 73(a)(l) of the Arms Export Control Act, SB amended [P.L. 90· 
629; 22 U.S.C. 2797b]; Sec. llB(b)(l) of the Export Administration Act of 1979, 
as amended ::P.L. 96·72; 50 U.S.C. app. 2410(b)(l)]; Department of State Public 
Notice 1647 (57 F.R. 29924). 
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Dan: 

Here is the final draft of the legal authorities paper regarding a possible initial installment of fossil fuel. A couple 
of points: 

1. The initial draft has been reviewed and cleared by agency counsel from DOE, State, DOD, and JCS. I have 
marked it draft because no counsel has seen the final product. 

2. NSC, DOD, and DOE counsel do not believe a Nunn-Lugar formula is legally available. Nunn-Lugar funds are 
authorized for the newly independent states and therefore those moneys can not be used for a purpose for which 
they were not authorized or appropriated. Arguing that they were authorized and appropriated for 
"Nonproliferation" purposes does not work. DOE/GC is still not aware of a Curtis proposal along these lines and 
they have now inquired. 

3. As stated in the conclusion, the use of any authority cited here is subject to the availability of appropriated 
funds, i.e., this only answers the threshold question. 

4. I find the most compelling (and arguable) authorities to be found at DOE if they have the funds and State 
using 614 with ESF. If a DOD authority is used the EEE fund as discussed appears the only realistic authority. 

5. In the event an in-kind transfer remains on the table, e.g., coal, the paper suggests two different authorities for 
such a transfer. 

6. In case there is any doubt, State and NSC lawyers agree that the Draft Conventional Energy Assurance that I 
saw today is a non-binding political undertaking. Even if authority and funds are available for the initial 
installment, we could NOT bind ourselves to the longer range assistance. Basically we are providing a political 
assurance that we will seek to obtain the authorities and funds necessary to carry all this out. 
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Alternative ~Derqy: capabilitl ?undinq 

Question Presepted 

What leqal authorities are available to provide 50,000 metric .. 
tons of fossil fuel (heavy oil or ooal) on an immediate baai~ to 
North ~orea, in the event auch a~ undertaking were.to become aD 
elAm•nt of an agreement between the United states and tha DPRK .. 
'l'he cost of such an undertaking is estimated at ss:.10 million .. 

2 

This issue1 was first raised duri.11g the :c.eqotia:tio:c.s o.ccurring the 
week of October 10. we further ~nder1tand that th11 possible 
term of agra~ment has not been approved'or endorsed ~y policy 
makers, but may be agreed to by negotiatora·ad referendum. This 
paper does 'not address the rela.tad qu1ution of leqal authority to: 
provide 500,000 metric ton~ of fossil fuel to the DPRR over the 
aaxt ten years. · 

Conclusion o.s~.~tUl +k o...VCJ..ifo..b "//. (,( 
ef!. r-J ri o.t 6 ~ J 

DOE,· State and DOD have available legal author ti s\_tJ at could .be 
used to fund an initial installment of fossil tuel~A_Rowevar, 
depen~ing on which agency is ultimately desiinated io provide 
lon~·term assistanoe, 1hould ,policy maxers determine to do so, 
additional ·~~e•'ea~ie9. from Congresa will be raquired. 

~002 

'l'heref or11., wa cou1'd not· ""' legally commit to a package that 
include~ both elements. .o. •dditioo, "6!g:•' •••mDH cow:iae.l +ar t;t( ( thrt.11... 
rama.in ooIJ.c•rned that use of· their a9e111•3 authorities in this a.:aaAcJ~ . .s 
ooµtext ooul~ b~ challeng d on th 1 . r 

Swnmary of Authoritie.!. 

a. DOE FuDds:* 

If directly tied 
DOE has authority 

. (J.AJ....thori -z..a.: ;' OY'\ 

. ~ r F,..° F c· ~ cd-; o-rJ---~ 

• v . 

• It. •~pears that. the 1'road reat.riction 6£ •ectioll 620 (t) of the FM, which 
c:urrectl.y prohibits· a11 aasi•t.a.nee unde.r 'Chia O:t."· •DY other ae~ with rea;>ect ~o 
countries with, whom tbe ~.s. ha• mave~•d diplomatic rel~t!on;, can be 
inter~Hted u not applyiago t.o th• couatxy ia ·question With. which the O. S. hlUJ 
Dever es~&blishea such ~elation•. If thi• provision w•re ~pplicablQ, it would 
be neeQssa~y to est•b1i•h ~ugh r•latioa1 bsfor• usin; D•f~n•• funds too· 
~rovidA assia~aace. 

nnA~T 
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DOE FUNDS: 

DOE has authority under the Atomic Energy Act (AEA), as amended, 
to acquire and dispose of personal property in the proper 
performance of functions set forth elsewhere in the Act and in 
keeping with the purposes and policies which the Act prescribes. 
Specifically, under section 16l(g), DOE has authority to acquir~, 
purchase and lease personal property and to s~ll, lease or grant 
that same personal property. In addition, under section 16l(j), 
DOE has authority to "make such disposition as it may deem 
desirable of (l) radioactive materials, and (2) any other . 
propertx_, the special disposition of which is, in the opinion of 
the Commission (the Secretary) in the interest of the national 
security." 

Section 3, the "purpose" provision of the AEA 1 clearly 
demonstrates that among the primary functions and purposes of the 
DOE under the AEA are peaceful international energy cooperation 
and nuclear nonproliferation. For example, section 3.c. provides 
that it is the purpose of the AEA to provide for: 

a program for Government control of the possession, use 
and production of atomic energy and special nuclear 
material, whether owned by the Government or others, so 
directed as to make the maximum contribution to the 
common defense and security and the national welfare, 
and to provide continued assurance of the Government's 
ability to enter into and enforce agreements with 
nations or qroups of nations for the control of special 
nuclear materials and atomic weapons. 

Section 122 of the AEA further authorizes the Secretary of Energy 
"to give maximum effect to the policies contained in any ~ 
international arrangement m&kia after ... enactment£9f the AEAJ, 
(1954). c_~ . . 

The FY 1"995 DOE appropriation contains $ ____ _ 
rnillionrsiliiea. that may be available for this nuclear 
nonproliferation purpose. 

3 
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Seereta , in the interest of the national sec ArA . 
Sections 1 i) and (j). The FY 1995 DOE ap priations contain 
$ __ million/b authorized for spendin on these purpos•a. 

,_ 

Sections 121 and i2 f. the Atomic E gy Act ~uthorize Eoergy .to · 
give broad effect to t ·policies ntaiced in treaties made 
after 1954. Further, any ovi n of the ~ct that conflicts 
with' the provisions of such reat~ ~shall ba deemed' to be of no 
foroe or effect.a rinally, se f this ~uthority would he 
conaistent with ,one of t purI)oa of the Act providad in 
Section 3.c. ·- ... to ake tha max contributiocs· to the 
oommon defeo.se aod curity and na.tiona wAlfare, and to pX"o.vide 
continu~d assura of., tlie Government' a a ity .to enter into' a.nd 
enforce agre tg with nations or group~ o ationa for th• 
control of ecial nuclear material$ and atom! 

b. state runds: 

(1) !!conomie support Funds (ESF) appropriated unc;ier the Foreign 
Operations Appropriations Act (Foreiqn Ops Act)) -- funda could 
only· be m~de available pursuant to a special waiver authority 
Ce.;. , see. 614 (largest annual ceiling) , or sec. · 4.51 of tb.e :·.B'AA) 
wa.i ving foreign aid prohil:>i tions appl·icable t.o the country. 
These include prohibition• on direct and indir•ot a.ssi•t~nce to 
tha cou~try uainq·forei;n oparationa approp~iations, and on any 
assistance authorized by the ,FAA. on account ot a eoµntry h•ing 
d&•ignatsd a terrorist or communist •tate/government. I~ · 
.insufficient funds are available ic the ESF account, tha 1AA 
transtar authority· (see. 610 ot the FAA) may he invoked' by the 
President to traosfer funds int~· that account .. ··The majority of 
ESF moneys ·are fenced oft and may not be usAd for othar purposes. 
We UJ;idarsta.nd that 'approxi.J:uately $330 mill.ion is ¥.a.va.ila.ble." · 

Signiticaat political problems could he encountered oc the Hill 
dliring informal ana formal consultations, particularly.with 
regard to tha use ot foreign operations funds, since the Congress 
imposed an explicit ban this year on the uae of such funds for 
the eountry at iasue. 

(2) Nonproliferation an.~ Disarmaman:t Fund (NnJ") -- $10M 
appropriated for FY 9~ in tbe Foreign ~pa Act, subject to a 
''notwi thstandj,ng'' ~uthoritY hut .also to the regular ( 15 day) 
notification p,roeeduras. The theory for using :this fund is that 
the provision of ·alternative enerqy sources .furthArs diaarm~ment. 
and nonprolife:ta.tioo. ohj·•ctives of th• initiative. 

c. Doo Funds: 

(1) C!NC InitiAtiva rund -- 10 u.s.c .. 166(a} .... authorizes use 
of futlds for "contingencies": $25M appropriated for this A~ocunt 
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Alternative Energy Capability Funding 

Question Presented 

What legal authorities are available to provide 50,000 metric 
tons of fossil fuel (heavy oil or coal) on an immediate basis to 
North Korea, in the event such an undertaking were to become an 
element of an agreement between the United States and the DPRK. 
The cost of such an undertaking is estimated at $5-10 million. 

This issue was first raised during the negotiations occurring the 
week of October 10. We further understand that this possible 
term of agreement has not been approved or endorsed by policy 
makers, but may be agreed to by negotiators ad referendum. This 
paper does not address the related question of legal authority to 
provide 500,000 metric tons of fossil fuel to the DPRK over the 
next ten years. 

Conclusion 

DOE,,J:ate and DOD have available legal authorities that could be 
used to fund an initial installment of fossil fuel, assuming the 
availability of appropriated funds. However, depending on which 
agency is ultimately designated to provide long-term assistance, 
should policy makers determine to do so, additional authorization 
and appropriations from Congress will be required. Therefore, we 
could not now legally commit to a package that included both 
elements. In addition, counsel for all three agencies remain 
concerned that use of their agency authorities in this context 
could be challenged on the Hill. 

Summary of Authorities 

a. DOE Funds:* 

DOE has authority under the Atomic Energy Act (AEA), as amended, 
to acquire and dispose of personal pQ.rsonai property in the 
proper performance of functions set forth elsewhere in the AcLi.D­
keeping with the purposes and policies which the Act preseri.hes 
Specifically, under section 16l(g), DOE has authority to acquire, 

• It appears that the broad restriction of section 620(t) of the FAA, which 
currently prohibits all assistance under this or any other act with respect to 
countries with whom the U.S. has severed diplomatic relations, can be 
interpreted as not applying to the country in question with which the U.S. has 
never established such relations. If this provision were applicable, it would 
be necessary to establish such relations before using Defense funds too 
provide assistance. 

L 
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purchase and lease personal property and to sell, lease or grant 
that same personal property. In addition, under section 16l(j), 
DOE has authority to "make such disposition as it may deem 
desirable of (1) radioactive materials, and (2) any other 
property, the special disposition of which is, in the opinion of 
the Commission [the Secretary], in the interest of the national 
security." The FY 1995 DOE appropriations contain$ 
million/billion antJ:i.oril3ed for spending on these purposes 

Section 3, the "purpose" provision of the AEA, demonstrates that 
among the primary functions and purposes of the DOE under the AEA 
are peaceful international energy cooperation and nuclear 
nonproliferation. For example, section 3.c. states that it is 
the purpose of the AEA to provide for: 

a program for Government control of the possession, use and 
production of atomic energy and special nuclear material, 
whether they are owned by the Government or others, so 
directed as to make the maximum contribution to the common 
defense and security and the national welfare, and to provide 
continued assurance of the Government's ability to enter into 
and enforce agreements with nations or groups of nations for 
the control of special nuclear materials and atomic weapons." 

Section 122 of the AEA further authorizes the Secretary of Energy 
"to give maximum effect to the policies contained in any 
international arrangement made after . . enactment [of the AEA 
(1954)] ." The Act defines "international arrangement" inter alia 
as "any international agreement approved by the Congress." 

''t> '!.-- '\-....., .. \..::st,...t.J. ~{' -8 z 
The FY 1995 DO~ appropriation contains $~ million that may be 
available for this nuclear nonproliferation purpose. 

b. State Funds: 

(1) Economic Support Funds (ESF) appropriated under the Foreign 
Operations Appropriations Act (Foreign Ops Act)) -- funds could 
only be made available pursuant to a special waiver authority 
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the FAA) 
waiving foreign aid prohibitions applicable to the country. 
These include prohibitions on direct and indirect assistance to 
the country using foreign operations appropriations, and on any 
assistance authorized by the FAA on account of a country being 
designated a terrorist or communist state/government [Note: This 
paper does not discuss the content of specific determinations 
required to be made by the President or Secretary of State under 
various sections of the FAA including section 614.] If 
insufficient funds are available in the ESF account, the FAA 
transfer authority (sec. 610 of the FAA) may be invoked by the 
President to transfer funds into that account. The majority of 
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ESF moneys are earmarked for other purposes (Israel, Egypt, 
Cyprus) leaving approximately $330 million "available." Section 
614, however, may also be used to "unfence" earmarks. 

Section 515 of the 1995 Appropriations Act requires 15 day prior 
notification for expenditures for programs not previously 
justified to the Congress. While Section 614 can be used to 
waive this requirement, the Administration would still be 
required to engage in prior consultation with the oversight 
committees. Significant political problems could be encountered 
on the Hill during informal and formal consultations, 
particularly with regard to the use of foreign operations funds, 
since the Congress imposed an explicit ban this year on the use 
of such funds for the country at issue. 

(2) Nonproliferation and Disarmament Fund (NDF) -- $10M 
appropriated for FY 95 in the Foreign Ops Act, subject to a 
"notwithstanding" authority but also to the regular (15 day) 
notification procedures. The theory for using this fund is that 
the provision of alternative energy sources furthers disarmament 
and nonproliferation objectives of the initiative. 

c. DOD Funds: 

(1) Emergency and Extraordinary Expenses (EEE) authority -- 10 
u.s.c. 127 -- authorizes use of O & M funds for "any emergency or 
extraordinary expense which cannot be anticipated or classified." 
Has been interpreted to provide for expenses where appropriations 
are not otherwise available for Haiti and Africa peacekeeping. 
Separate appropriations for certain branches of the armed 
services (e.g., from FY 95 O&M: for Army -- $14,437,000,000; 
Navy -- $4,301,000,000; for Air Force -- $8,762,000,000; for 
Defense-wide -- $23,768,000,000. However, the majority of 
Defense-wide funds are authorized for specific accounts and are 
not available. 

(2) CINC Initiative Fund -- 10 U.S.C. 166(a) -- authorizes use 
of funds for "contingencies": $25M appropriated for this account 
for FY 95. Authorizes Chairman of the JCS to provide funds to an 
officer he designates for specified activities authorized by 
statute including: (2) contingencies. The statute cites as a 
priority "the provision of funds to be used for activities with 
respect to an area or areas not within the area of responsibility 
of a commander of a combatant command that would reduce the 
threat to, or otherwise increase, the national security of the 
United States." Not more than $7 million may be used to purchase 
items with a unit cost in excess of $15,000. 

While this authority was considered, counsel (in particular Legal 
Counsel for the CJCS) are skeptical at best that the contingency 
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considered here fall within the scope of the contingencies 
Congress intended to be covered by this authority. A decision to 
use this authority would require additional legal analysis. 

d. Authorities for In-Stock Resources: 

~0 Section 552(c) Drawdown Authority of the FAA -- authorizes the 
President to drawdown the commodities and services in stock of 
any USG agency when an "unforeseen emergency requires the 
immediate provision of assistance under this chapter." The 
chapter authorizes assistance for "peacekeeping operations and 
other programs carried out in furtherance of the national 
security interests of the United States." One day prior 
notification required; $25M annual cap; most flexible of drawdown 
authorities, and thus there are numerous competing needs for it. 
This authority would have to be used in conjunction with the 
section 614 waiver authority. As a practical matter, this 
authority would only appear to be available in the event that the 
fossil fuel in question is soft coal, because DOD does not have 
heavy oil in stock. 

~~l International Nonproliferation Initiative Fund -- sec. 1505 of 
the FY 93 National Defense Authorization Act (P.L. 102-484), as 
amended by sec. 1501(8)(2) of the FY 95 National Defense 
Authorization Act (P.L. 103-337), authorizes assistance for: 

"efforts to improve international cooperative monitoring 
of nuclear, biological, chemical and missile proliferation 
through technical projects and improved information 
sharing." 

The authority to provide assistance under this section in the 
form of funds may be exercised only to the extent and in the 
amounts provided in advance by appropriations act. While $20 
million was authorized for FY 95 funds were not appropriated 
against this account for FY-95. However, assistance under this 
authority may still be provided in the form of "in-kind 
contributions" and therefore would be a source of authority for 
providing the initial installment of coal to North Korea.] 

~ S~tio~ 5859~a) is subject to a 30-day advance notification 
requirement. These funds, unlike the foreign operations funds, 
are not subject to the country-specific aid prohibitions 
contained in the FAA. The theory for using these funds would be 
similar to that for using the NDF; i.e., the provision of fuel 
would constitute a technical project which was part of the effort 
to improve cooperative monitoring by reducing the country's 
nuclear capability. Nonetheless, in the judgment of some 
counsel, use of this authority could be viewed as a stretch as 
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the illustrative list of activities envisioned under this statute 
are international cooperative activities, e.g., with UNSCOM and 
the IAEA. In the event an international organization were 
created to oversee and implement the framework agreement this 
concern may fall away. 

Interagency Implementation Mechanisms: 

a. The Economy Act: 

In the absence of Congressional authority for a directed 
transfer, the interagency transfer of funds is governed by the 
Economy Act, 31 U.S.C. 1535-1536. In short, the Economy Act 
permits the obligation of an appropriation of one agency (the 
ordering agency) to pay for goods provided by or services 
performed by another agency so long as both agencies have the 
underlying authority to undertake the activity in question. In 
addition, the Economy Act requires that (1) amounts are 
available; (2) the head of the ordering agency decides the order 
is in the best interest of the U.S. Government; (3) the agency to 
fill the order is able to provide the ordered goods or services; 
and, (4) the head of the agency decides the ordered goods or 
services cannot be provided as conveniently or as cheaply by a 
commercial enterprise. 

As applied by the Executive branch, in consultation with the 
Congress, an effective Economy Act argument requires the agency 
placing the order (i.e., the agency with the appropriated funds) 
to demonstrate that the good or service provided by another 
agency benefits the ordering agency and that it is more efficient 
for the other agency to provide the service than for the ordering 
agency to provide it themselves. This might be the case where 
two agencies are authorized to expend money on non-proliferation 
activities, but one agency may be better situated with respect to 
skills, liability risks, etc. 

b. Section 632(a) and (b) of the FAA: 

This section provides "Economy Act-like" authority with respect 
to the allocation and reimbursement among agencies of funds 
available under the FAA. Funds allocated under this authority 
must be obligated and expended "for the purposes for which 
authorized, in accordance with authority granted in this Act or 
under authority governing the activities of the agencies of the 
United States Government to which such funds are allocated or 
transferred." That is, this authority is only relevant if the 
receiving agency has the authority to expend the funds for the 
purpose for which they were authorized. 
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OCT-20-94 THU 10:25 

KAM 94/241 

POLITICAL SECTION FAX NO. 2023870205 

EMBASSY OF THE ;REPUBLIC OF KOREA 

WASHINGTON, D. C. 

The Embassy of the Republic of Korea presents its compliments to the Department 

of State of the United States of America and has the honor to refer to the participation of 

the Republic of Korea in Light· Water Reactor project for North Korea. 

The Government of the Republic of Korea has reviewed the proposed Agreed 

Framework and Confidential Minute between the United States of America and North 

Korea (DPRK). The Republic ofKorea will participate in the provision ofLight-Water 

Reactor project to the DPRK, on the basis of the Agreed Framework and Confidential 

Minute, in the manner consistent with the letter from President Kim Young Sam to 

President \Villiam J. Clinton, dated September 19, 1994. 

In this connection, the Government of the Republic of Korea has the honor to 

reemphasize its position that its contribution to the nuclear reactor project should be 

commensurate with its central role in the designing, manufacturing, and construction of 

two (2) Korean prototype reactors, nithin the framework of an international 

consortium. 

The Embassy of the Republic of Korea avails itself of this opportunity to renew to 

the Department of State of the United States of America the assurances of its highest 

consideration. 

October 20, 1994 

Washinbrton, D.C. 

P. 02 
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Alternative Energy Capability Funding 

Question Presented 

What legal authorities are available to provide 50,000 metric 
tons of fossil fuel (heavy oil or coal) on an immediate basis to 
North Korea, in the event such an undertaking were to become an 
element of an agreement between the United States and the DPRK. 
The cost of such an undertaking is estimated at $5-6 million. 

This issue was first raised during the negotiations occurring the 
week of October 10. We further understand that this possible 
term of agreement has not been approved by policy makers, but has 
been agreed to by negotiators ad referendum. This paper does not 
address the related question of legal authority to provide 
additional fossil fuel to the DPRK in the coming year or over the 
next ten years. 

Conclusion 

DOE, State and DOD have available legal authorities that could be 
used to fund an initial installment of fossil fuel, assuming the 
availability of appropriated funds. However, should policy 
makers determin~ to do so and depending on which agency is 
designated to do so, provision of long-term fossil fuel 
assistance to the DPRK will require additional authorization and 
appropriations from Congress. Therefor~, we could not now 
legally commit to a package that included both elements. In 
addition, qounsel for all three agencies remain ~oncerned that 
use of their agency authorities in this context could be 
challenged on the Hill. 

Summary of Authorities 

a. DOE Funds: 1 

DOE has authority under the Atomic Energy Act (AEA), as amended, 
to acquire and dispose of personal property in the proper 
performance of functions set forth elsewhere in the Act. 
Specifically, under section 16l(g), DOE has authority to acquire, 

1 It appears that the broad restriction of section 620(t) of the FAA, which 
currently prohibits all assistance under this or any other act with respect to 
countries with whom the U.S. has severed diplomatic relations, can be 
interpreted as not applying to the country in question with which the U.S. has 
never established such relations. If this provision were deemed applicable, 
it would be necessary to establish such relations before using Defense funds 
to provide assistance. 
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purchase and lease personal property and to sell, lease or grant 
that same personal property. In addition, under section 16l(j), 
DOE has authority to "make such disposition as it may deem 
desi~able of (1) radioactive materials, and (2) any other 
property, the special disposition of which is, in the opinion of 
the Commission [the ~ecretary], in the interest of the national 
security." 

Section 3, the "purpose" provision of the AEA, demonstrates that 
among the primary functions and purposes of the DOE under the AEA 
are peaceful international energy cooperation and nuclear 
nonproliferation. For example, section 3.c. states that it is 
the purpose of the AEA to provide for: 

a program for Government control of the possession, use and 
production of atomic energy and special nuclear material, 
whether they are owned by the Government or others, so 
directed as to make the maximum contribution to the common 
defense and security and the national welfare, and to provide 
continued assurance of the Government's ability to enter into 
and enforce agreements with nations or groups of nations for 
the ~ontrol of special nuclear materials and atomic weapons." 

Section 122 of the AEA further authorizes the Secretary of Energy 
"to give maximum effect to the policies contained in any 
international arrangement made after . . enactment [of the AEA 
(1954)] ." The Act defines "international arrangement" inter alia 
as "any international agreement approved by the Congress." 

DOE has identified $5 million in its 1995 appropriations that is 
available under AEA authority for this nuclear nonproliferation 
purpose. Ho~ever, expending funds for this initia~ive without 
going through the Department's customary reprogramming 
notification procedures would, in DOE's view, trigger new 
statutory restrictions which would sharply curtail the 
Department's current ability to use appropriated funds. Under 
DOE's current informal notification procedures, DOE would send a 
letter to the appropriations and armed services committees and, 
ordinarily, await approval before proceeding with the 
reprogramming. 

b. State Funds: 

(1) Economic Support Funds (ESF) appropriated under the Foreign 
Operations Appropriations Act (Foieign Ops Act)) -- funds could 
only be made available pursuant to a special waiver authority 
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the FAA) 
waiving foreign aid prohibitions applicable to the country. 
These include prohibitions on direct and indirect assistance to 
the country using foreign operations appropriations, and on any 
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assistance authorized by the FAA on account of a country being 
designated a terrorist or communist state/government. 2 

If insufficient funds are available in the ESF account, the FAA 
transfer authority (sec. 610 of the FAA) may be invoked by the 
President to transfer funds into that account. The majority of 
ESF moneys are earmarked for other purposes (Israel, Egypt, 
Cyprus). Section 614, however, may also be used to break 
earmarks. 

Section 515 of the 1995 Appropriations Act requires 15 day prior 
notification for expenditures for programs not previously 
justified to the Congress. While section 614 can be used to 
waive this requirement, it is executive branch practice not to do 
so where the funds do not have to be disbursed urgently before 
the expiration of 15 days. Further, the Administration would 
still be required to engage in prior consultation with the 
oversight committees. Significant political problems could be 
encountered on the Hill during informal and formal consultations, 
particularly with regard to the use of foreign operations funds, 
since the Congress imposed an explicit ban this year on the use 
of such funds for the country at issue. 

(2) Nonproliferation and Disarmament Fund (NDF) -- $10M 
appropriated for FY 95 in the Foreign Ops Act, subject to a 
"notwithstanding" authority but also to the regular ( 15 day) 
notification procedures. The theory for using this fund is that 
the provision of alternative energy sources furthers disarmament 
and nonproliferation objectives of the initiative. 

c. DOD Funds: 

(1) Emergency and Extraordinary Expenses (EEE) authority -- 10 
u.s.c. 127 -- authorizes use of o & M funds for "any emergency or 
extraordinary expense which cannot be anticipated or classified." 
Has been interpreted to provide for ~xpenses where appropriations 
are not otherwise available for Haiti and Africa peacekeeping. 
Separate appropriations for certain branches of the armed 
services (e.g., from FY 95 O&M: for Army -- $14,437,000; Navy 

2 Section 620(f) provides that no assistance·shall be furnished under the 
Foreign Assistance Act to any Communist country and that this restriction may 
not be waived pursuant to any authority contained in the Act unless the 
President makes certain findings or removes the country from the list for such 
a period as he determines and reports to the Congress is in the ~national 
interest of the United States." Where two authorities purport to permit or 
delimit the exercise of authority without regard to any other section of the 
Act, State practice has been to interpret the Act in a manner affording 
flexibility consistent.with Congressional intent. In this instance, further 
analysis would be required to determine whether.Sections 614 or 451 could be 
used without regard to the requirements of 620(f). 
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$4,301,000; for Air Force -- $8,762,000; for Defense-wide 
$23,768,000. However, the majority of Defense-wide funds are 
authorized for.specific accounts and are not available. 

(2) CINC Initiative Fund -- 10 u.s.c. 166(a) -- authorizes use 
of funds for "contingencies": $25M appropriated for this account 
for FY 95. Authorizes Chairman of the JCS to provide funds to an 
officer he designates for specified activities authorized by 
statute including: (2) contingencies. The statute cites as a 
priority ~the provision of funds to be used for activities with 
respect to an area or areas not within the area of responsibility 
of a commander of a combatant command that would reduce the 
threat to, or otherwise increase, the national security.of the 
United States." Not more than $7 million may be used to purchase 
items with a unit cost in excess of $15,000. 

While this authority was considered, legal counsel for the CJCS 
are skeptical at best that the contingency considered here falls 
within the scope of the contingencies Congress intended to be 
covered by this authority. A decision to use thi~ authority 
would require additional legal analysis. 

d.· Authoritie~ for In-Stock Resources: 

(1) Section 552{c) Drawdown Authority of the FAA -- authorizes 
the President to drawdown the commodities and services in stock 
of any USG agency when an "unforeseen emergency requires the 
immediate provision of assistance under this chapter." The 
chapter authorizes assistan6e for ·~eacekeeping operations and 
other programs carried out in furtherance of the national 
security interests of the United States." One d,ay prior 
notification required; $25M annual ·cap; most flexible of drawdown 
authorities, and thus there are numerous competing needs for it. 
This authority would have to be used in conjunction with the 
section 614 waiver authority. As a practical matter, this 
authority would only appear to be available in the event that the 
fossil fuel in question is soft coal, because DOD does not have 
heavy oil in stock. · · 

(2) International Nonproliferation Initiative Fund -- sec. 1505 
of the FY 93 National Defense Authorization Act (P.L. 102-484), 
as amended by sec. 1501(8)(2) of the FY 95 National Defense 
Authorization Act (P.L. 103-337), authorizes assistance for: 

"efforts to improve international cooperative monitoring 
of nuclear, biological, chemical and missile proliferation 
through technical projects and improved information 
sharing." 
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The authority to provide assistance under this section in the 
form of funds may be exercised only to the extent and in the 
amounts provided in advance by appropriations act. While $20 
million was authorized for FY 95 funds were not appropriated 
against this account for FY-95. However, assistance under this 
authority may still be provided in the form of ~in-kind 
contributions" and therefore would be a source of authority for 
providing the initial installment of coal to North Korea. 

This authority is subject to a 30-day advance notification 
requirement. These funds, unlike the foreign operations funds, 
are not subject to the country-specific aid prohibitions 
contained in the FAA. The theory for using these funds would be 
similar to that for using the NDF; i.e., the provision of fuel 
would constitute a technical project which was part of the effort 
to improve cooperative monitoring by reducing the country~s 
nuclear capability. Nonetheless, in the judgment of some 
counsel, use of this authority could be viewed as a stretch 
depending on whether this assistance was viewed as.part of a 
larger non-proliferation ~technical project" or not. 

Interagency Implementation Mechanisms: 

a. The Economy Act: 

The allocation of funds among agencies is governed by the Economy 
Act, 31 U.S.C. 1535-1536. In short, the Economy .Act permits the 
obligation of an appropriation of one agency (the ordering 
agency) to pay for goods provided by or services performed by 
another agency so long as both agencies have the underlying 
authority to undertake the activity in question. In addition, 
the Economy Act req~ires that (1) amounts are available; (2) the 
head of the ordering agency decides the order is in the best 
interest of the U.S. Government; (3) the agency to fill the order 
is able to provide the ordered goods or services; and, (4) the 
head of the agency decides the ordered goods or services cannot 
be provided as conven~ently or as cheaply by·a commercial 
enterprise .. 

As applied by the Executive branch, in consultation with the 
Congress, an effective Economy Act argument requires the agency 
placing the order (i.e., the agency with the appropriated funds) 
to demonstrate that the good or service provided by another 
agency benefits the ordering agency and that it is more efficient 
for the other agency to provide the service than for the ordering 
agency to provide it themselves. This might be the case where 
two agencies are authorized to expend money on non-proliferation 
activities, but one agency may be better situated with respect to 
skills, liability risks, ~tc. 
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b. Section 632(a) and (b) of the FAA: 

This section provides ~Economy Act-like" authority with respect 
to the allocation and reimbursement among agencies of funds 
available under the FAA. Funds allocated under this authority 
must be obligated and expended ~for the purposes for which 
authorized, in accordance with authority granted in this Act or 
under authority governing the activities of the agencies of the 
United States Government to which such funds are allocated or 
transferred." 


