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TO: P - Mr, Tarnoff

FROM: - L - Conrad K. Hérper

SUBJECT: Restrictions on Relations with North Korea

Your office has asked that we provide a summary of current
restrictions on polltical and economic relations with the
Democratic People's Republic of North Korea (DPRK). A 1list is
at Tab 1.

U.S. restrictions on relations with the DPRK span a broad
continuum, from refusal to engage in diplomatic relations to a
sweeping trade embargo under the Trading With the Enemy Act
("TWEA"). Significantly, in addition to restrictions
applicable to the DPRK by name, it is also subject to other,
more general sanctions on account of its weapons proliferation
and terrorist-related activities (e.g., it has been designated
a "terrorist country" by the U.S. since 1988). Moreover, it is
also potentially subject to a wide range of additional
restrictions on security and other assistance (including
International Financial Institution lending) for human rights
reasons and because it remains a communist dictatorship.

While many of the current U.S. restrictions on the DPRX
may, as a legal matter, be terminated or relaxed by the
executive branch in the exercise of its own discretion without
legislation or the need to consult Congress (e.g., the
establishment of diplomatic relations, lifting of the 25-mile
limit on travel by DPRK representatives to the UN, the trade
embargo), the administration‘'s freedom of movement is
circumscribed by a complex web of potentially applicable
Jegislation. Moreover, any such effort would receive the
closest scrutiny--and possible resistance--from Congress.
Congress' strong anti-DPRK bias is illustrated in section 710
of the pending State authorization legislation (proposed by
Senator Robb out of concern about the DPRK's nuclear
activities), which would, if enacted, diminish the President's
authority to lift/relax the TWEA trade embargoe (at Tab 2).

Attachments:
Tab 1 - Compilation of Political and Economic Restrictions

on the DPRK
Tab 2 - Robb Proposal
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Category
[T.egal Citation]

1. Dpiplomatic
Relations.

(U.s.
Constitution;

Note: For a good,
general overview of
the law regarding
state/government
racognition, see
sections 202-205 of
the Restatement 34,
Foreign Relations
Law of the U.S.
(1986.)]

2. U.N. 25-mile
Iravel Limit.

(Section 162 of the
Foreign Missions
Act, 22 U.,S8.C,
4316; U.N.
Headquarters
Agreement;
Immigration and
Nationality Act]

3. Trade Embargo.

[Trading With The
Enemy Act ("TWEA"),
Pub. L. 65-91, ags
amended, 50 U.8.C.
App. 5(b); 31
C.F.R. 500.201 et
seq, ]

ucl L1 wa

NORTH KOREA SANCTIONS

The U.S8. does not
currenily maintain
diplomatic
relations with the
DPRK.

Although the DPRK
is a member of the
United Nations, the
U.s. lawfully
restricts the
travel of DPRK UN
representatives to
the HQ District,
i.eo; a 25-mile
radius from
Columbus Circle.

--Empowers
President to
prohibit/regulate a
broad range of
financial/property
transactions.

~-=8ince 12/17/50,
President has
banned trade absent
Treasury (Office of
Foreign Asset
Controls) license.

Repeal/Revise

The establishment of
diplomatic relations
is a constitutional
prerogative of the
Executive; no formal
congressional
approval is required.

The 25-mile limit may
be removed or relaxed
by the Secretary (in
consultation with the
FBI and CIA) without
the need for
congressional
approval or
consultation.

Executive may relax
or terminate the ban
at any time w/o
congressional consent
or consultation,

[But note section 710
of the pending State
authorization bill,
which, if enacted in
its current form,
would prohibit any
license for trade
with the DPRK except
pursuant to a :
presidential
determination that
the DPRK maintLains
its status as a
member of the 1968
Nuclear
Nonproliferation
Treaty and is in full
compliance with its
obligations
thereunder.]

LIeds NU.LUULD r L uUug
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4. Exports,

[Export
Administration Act
of 1979 (Pub. L.
96-72, as amended,
50 U.S.C. App.
2404) ("EAA"); 15
C.F.R. Part 700)

5. Shipping.

[Section 704 of the
Dafense Production
aAct of 1950 (Pub.
L. 81-774, 50
U.S5.C. App. 2154);
44 C.F.R. Part 403]

6. Most Favored
Nation ("MFN"),

[Title IV Of the
Trade Act of 1974
(Pub. L. 93-618, 19
U.S.C. 1431)]

7. Proliferation

[Sections 1701~1704
of the FY '91
National Defense
Authorization Act

(Pub. L. 101-510,
50 U.S.C. App. 2402
note); 15 C.F.R.
Part 700; 22 C.F.R.

120.29 (ITAR), see
58 F. Reg. 39286 .
(7/22/93) ] '

OCT 11°'94

Authorizes the
President to
"prohibit or
curtail the export
of any goods or
technology subject
to the jurisdiction
of Lhe [U.8.]"
absent a license
from Commerce.

Prohibits owners,
owners' agents, and
officers from (i)
taking to the DPRK
any ship or
aircraft documented
or registered under
the laws of . the
U.S.; and, (ii)
from transporting
in any such ship
goods destined for
the DPRK.

As a country the

products of which
were not eligible
for MFN {reatment
on or before
1/73/75, the DPRK is
ineligible for MFN
extension,

-- Amended the Arms
Export Control Act
(22 U.5.C. 2778)
and the Export

‘Administration Act

to require
sanctions if the
President

absent...

Executive branch may
relax or terminate
the ban without
congressional consent
or consultation.

Executive may relax
or terminate these
restrictions without
congressional consent
or consultation.

(i) Presidential
determination that
the DPRK (as a
“non-market country")
allows its nationals
to emigrate freely
(the so-called
"Jackson-Vanik"
amendment); and,
¢onclusion of a
bilateral trade
agreement containing
specified provisions,

(ii)

-- Sanctions are for
a two-year period.

~-—- President may
waive upon a
determination that
such action is

19:43 No.UUb F.US
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8. Terrorism.

[Section 6(j) of
the Export
Administration Act
of 1979, as amended
by the '
Anti-Terrorism and
Arms Export
Amendmeants Act of

1989, Pub. L.
101-222, 103 Stat.
1892]) .

[Note: Section 901
of the Internal
Revenue Code, 26
U.S.C. 901(j) would
also deny in the
case of the DPRK
certain tax credits
for income and
other taxes paid to
that country.]

OCT 11’94

determines that a
foreign person

‘knowingly exports,

transfers or
otherwise engages
in trade "of items
that contribute to
missile
proliferation."”

-- U.S. imposed
such sanctions on
two DPRK entities
in 1992,

~-- DPRK designated
a "terrorist
country” since
1720/88 per State
determination that
it had repeatedly
provided support
for acts of
international
terrorism.

-~ Prohibits
certain
transactions with
DPRK, including
direct or indirect
export of any
munitions list
items by USG or any
US person (as well
as to re-exports by
non-U.S. persons).

~-- Exports of
non-munitions list
items must be
licensed.

*essential to the
national security of
the [U.5.]" and so
certifies to Congress
20 days prior to
igsuing the waiver.

-~ President may
waive the prohibition
for a particular
transaction if he
determines that it is
"essential to the
national security
interests of the
[U.S.]," and both
consults with and
submits a report to
Congress 15 days
prior to the
transaction.

-- There are two ways
by which a country
may get off the
"terrorist list,"
i.e., (1) President
certifies to Congress
that "there has been
a fundamental change
in the leadership or
policies of the
terrorist country,
that the government
...1i8 not supporting
acts of international
terrorism, and that
the government has
provided assurances
that it will not
support acts of
international
terrorism in the
future,"; or, (ii)
President submits to
Congress for review,
45 days prior to the

19:43 No.008&6 P .04
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0CT 11’94

eftective date ot the
recision, a
determination that
the government has
not supported
international
terrorism during the
preceding 6-month
period and has
provided assurances
that it will not
support acts of
international
terrorism in the
future,

s S B e o o e G M PP O e e e e At G M W G W S w e e e e At G WD A D WD G OV A S e S e G S0 am

THE FOLLOWING ARE POTENTIALLY APPLICABLF ALTHOUGH NO FORMAL
DETERMINATION HAS YET BEEN MADE
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9. Foreign
Assistance.

A. Human Rightsﬁ

[Section 116 of the
Foreign Assistance
Act of 1961, as’
amended, 22 U.S.C.
2151n; also c¢overs
OPIC insurance,
guarantees, or
loans, 22 U.S.C.
2199 (i)]

B. Communist
States.

[Section 620(f) of
the FAA (22 U.S.C.
2370 (f))]

Prohibits
assistance to the
government of "any
country which
engages in a
consistent pattern
of gross violations
of internationally
recognized human
rights, including
torture or cruel,
inhuman, or '

.degrading treatment

or punishment...”
etc.

Prohibits _
assistance to "any
comnunist country,”
including the DPRK,
exgept for

*"Gross violator"
determination is made
by the AID
Administrator and the
Assistant Secretary
for HA, who must take
into account the
extenl Lo which the
government has
permitted unimpeded
investigations of
alleged human rights
violations by
appropriate
international
organizations, and
the extent to which
multilateral and
security assistance
is already restricted
o that country by
the President or
Congress for human
rights reasons.

--President may waive
upon finding that
such assistance is
vital to U.S.
national security,

19:44 No.006 P.0S
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[Note: There are
also several other

restrictions on
asgistance that
might potentially
become applicable
to the DPRK that it
is nol necessary to

address now, e.gq.,
sec., 620A of the
FAA, 22 U.8.C. 2371
(prohibits
arsistance to
governments

supporting int'1l
terrorism); sec.
620(t) of the FAA
(break in
diplomatic
relations); secs.
523 and 529 of the
FY 94 Forelgn Ops.
Appropriation bill;
sec. 543 of the FY
‘93 FAA (Pub. L.
102-391).]

10. Security
Aggigtance.

[Section 502B of
the FAA (22 U.S8.C.
2304)]

OCT 11'94

assistance to
schools, libraries,
and hospital
centers for
educational
research which are
cutside the U.S.
and are :
founded/operat.ed by
U.S. citizens,

~- Prohibits
security assistance
to any country "the
government of which
engages in a
consistent pattern
of gross violations
of internationally
recognized human
rights."

~—- Also prohibits
gpecurity assistance
for the police,
domestic
intelligence, or
similar law
enforcement forces
of such a country.
Moreover, export
licenses are

-prohibited even for

crime control and

“detection

instruments and
aquipment, subject
to a presidential
waiver in

19:44 No.006 P.0O

that the country is
not controlled by the
international '
communist conspiracy,
and that the
assistance will
promote the country's
independence from
international
communism,

-- President may also
remove a country for
a designated period
if he determines that
it is in the national
interest to do s0;
one factor to be

considered is whether

the country is
"{fostering the
establishment of a
genaerally democratic
system, with respect
for internationally
recognized human
rights."”

Assgistance may be
provided only if the
Presidenl [inds such
a "significant

improvement in [the]

human rights record"
that it is in the

national interest to
lift the prohibition,
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1l. 1IFI Lending.

{Saction 7001 of
the International
Financial
Institutions Act
(22 U.S.C. 2624);
see also gac. 528
of the FY '94

Foreign Ops
. Appropriation Act,

which contains a
similar provision.]

"Gramm Amendment,'
section 43 of the
Bretton Woods _
Agreement Act, as
amended, 22 U.S.C.
286aa.

Executive Directors
of IFI's (e.qg.,
World Bank) to
oppose any loan,
extension of '
financial
assistance, or
technical
assistance to any
country the
government of which
engages in "a
pattern of gross
violations of
internationally
recognized human
rights," or
“provides refuge Lo
individuals
committing acts of
international
terrorism by
hijacking aircraft.

~~- U.S. Executive
Directors are only
authorized to
support assistance
"directed
specifically to
programs which
serve the basic
human needs of the
citizens of such
country."

Requires the
Secretary of
Treasury to direct
the U.8. Executive.
Director of the IMF

OCT 11'94 19:45 No.006 P.Q7
‘"exceptional
circumstances."”
Id., for IMET.
Requires the U.S. Note: 22 U.S.C.

262d(f) requires
Treasury to consult
“in a timely manner"
with relevant ,
congressional
committees to inform
them of "prospective
changes in policy
direction toward
counties [sic] which
have or recently
have had poor human
rights records."”

22 U.S.C, 2624(c)
requires Treasury to
report quarterly on
all loans considered
by the IFI Boards,
addressing inter alia
whether the U.S. :
opposed, in each
instance, assistance
on human rights
grounds, or changed
its voting position
for such reasons.

The congressional
committees may
request that the
Secretary of Treasury
appear before them to
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Gonzalez Amandment,
22 U.S.C. 283r,
2843, 2850.

0CT 11’94

"to actively oppose
any facility
involving use of
Fund c¢redit by an
Communist '
dictatorship"
unless Treasury
certifies to the
relevant
congressional
committees that
certain economic
criteria are met.

Requirey Secretary
of Treasury to
instruct Executive
Directors to the
IBRD and ADB to
vote against
assistance to any
country that has
expropriated the
property of U.S8.

" nationals.

certify and document
(or to document in
writing) that the
requisite conditions
have been met. If
the Secretary does
not appear in
response to Congress'
invitation, the,
Executive Director-
"shall vote against
such program."

Unless Pregident
determines that (i)
an arrangement for
proper compensstion
has been made; (ii)
the matter has been
submitted to
arbitration; or,
(iii) good faith
settlement
negotiations are in
progress.

19:45 No.008& P.08



As part of the overall settlement of the nuclear issue, the
Democratic People's Republic of Korea (DPRK) has agreed to
terminate construction on its 50MW(e) and 200MW(e) graphite-
moderated reactors while a light-water nuclear power reactor
project is constructed in the DPRK. In this connection, the
United States Government will take all appropriate action to

facilitate multilateral arrangements for the funding and supply

of interim energy alternatives for the DPRK pending completion
of the light-water reactor project. The U.S. objective will be
to arrange for the provision of alternative energy equivalent
to (1) the predicted output of the SOMW(e) reactor from July
1995 until the light-water reactor project begins operation,
and (2) the predicted output of the 200MW(e) reactor from July
1996 until the light-water reactor project begins operation.

The United States Government follow this course of action
so long as the DPRK continues to implement the policies .
described in the Framework Document dated ., 1994.

LIRS



Sec. 1 ATOMIC ENERGY ACT OF 1954 (P.L. 83-703) 306
— 206

AN ACT To amend the Atomic Energy Act of 1946, as amended, and for other
purposes.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Atomic
Energy Act of 1946, as amended, i1s amended to read as follows:

ATOMIC ENERGY ACT OF 1954
TITLE I-—ATOMIC ENERGY !

CHAPTER 1. DECLARATION, FINDINGS, AND PURPOSE :
1.

Section 1.2 Declaration..—~Atomic energy is capable of applica-
tion for peaceful as well as military purposes. It is therefore de-

clared to be the policy of the United States that— -
5

a. the development, use, and control of atomic energy shall
be directed so as to make the maximum contribution to the *
general welfare, subject at all times to the paramount objective
of making the maximum contributions to the common defense
and security; and

b. the development, use, and control of atomic energy shall
be directed so as to promote world peace, improve the general
welfare, increase the standard of living, and strengthen free
competition in private enterprise.

Sec. 2.3 Findings.—The Congress of the United States hereby
makes the following findings concerning the development, use, and
control of atomic energy:

a. The development, utilization, and control of atomic energy for
military and for all other purposes are vital to the common defense
and security. ‘

c.* The processing and utilization of source, byproduct, and spe-
cial nuclear material affect interstate and foreign commerce and
must be regulated in the national interest.

d. The processing and utilization of source, byproduct, and spe-
cial nuclear material must be regulated in the national interest
and in order to provide for the common defense and security and to

protect the health and safety of the public.
e. Source and special nuclear material, production facilities, and

utilization facilities are affected with the public interest, and regu-
lation by the United States of the production and utilization of
atomic energy and of the facilities used in connection therewith is

! Sec. 902(a)8) of the Energy Policy Act of 1992 (Public Law 102-486; 106 Stat. 2944) inserted
title designation, and sec. 901 of that Act added “Title Il—United States Enrichment Corpora-

tion” at 42 U.S.C. 2297 et seq.. For partial text, see page 365.

242 U.S.C. 2011.

342 US.C. 2012. Sec. 20 of the Private Ownership of Special Nuclear Materials Act (Public
Law 88-489; 78 Stat. 602) read as follows:

“Nothing in this Act shall be deemed to diminish existing authority of the United States, or of
the Atomic Energy Commission under the Atomic Energy Act of 1954, as amended, to regulate
source, byproduct, and special nuclear material and production and utilization facilities, or to
control such materials and facilities exported from the United States by imposition of govern-
mental guarantees and security safeguards with respect thereto, in order to assure the common
defense and security and to protect the health and safety of the public, or to reduce the respon-
sibility of the Atomic EneraCommission to achieve such objectives.”.

4 Sec. 1 of Public Law 489 (T8 Stat. 602) deleted subsec. 2b. Subeec. 2b. read as follows:

“b. In permitting the llFroperty of the United States to be used by others, such use must be
regulated in the national interest and in order to provide for the common defense and security
and to protect the health and safety of the public.”.
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307 ATOMIC ENERGY ACT OF 1954 (P.L. 83-703) Sec. 3
—

necessary in the national interest to assure the common defense
and security and to protect the health and safety of the public.

f. The necessity for protection against possible interstate damage
occurring from the operation of facilities for the production or utili-
zation of source or special nuclear material places the operation of
those facilities in interstate commerce for the purposes of this Act.

g. Funds of the United States may be provided for the develop-
ment and use of atomic energy under conditions which will provide
for the common defense and security and promote the general wel-
fmi‘_e; In order to protect the public and to encourage the develop-
ment of the atomic energy industry, in the interest of the general
welfare and of the common defense and security, the United States
may make funds available for a portion of the damages suffered by
the public from nuclear incidents, and may limit the liability of
those persons liable for such losses.

Sec. 3. Purpose.—It is the purpose of this Act to effectuate the
policies set forth above by providing for—

a. a program of conducting, assisting, and fostering research
and development in order to encourage maximum scientific
and industrial progress;

b. a program for the dissemination of unclassified scientific
and technical information and for the control, dissemination,
and declassification of Restricted Data, subject to appropriate
safeguards, so as to encourage scientific and industrial
progress;

¢.” a program for Government control of the possession, use,
and production of atomic energy and special nuclear material,
whether owned by the Government or others, so directed as to
make the maximum contributions to the common defense and
security and the national welfare, and to provide continued as-
surance of the Government’s ability to enter into and enforce
agreements with nations or groups of nations for the control of
special nuclear materials and atomic weapons;

d. a program to encourage widespread participation in the
development and utilization of atomic energy for peaceful pur-
poses to the maximum extent consistent with the common de-
fense and security and with-the health and safety of the public;

e. a program of international cooperation to promote the
common defense and security and to make peaceful applica-
tions of atomic energy as widely as expanding technology and
cor(xisiderations of the common defense and security will permit;
an

f. a program of administration which will be consistent with
the foregoing policies and programs, with international ar-
rangements, and with agreements for cooperation, which will

® Sec. 2 of Public Law 88-489 (78 Stat. 602) deleted subsec. 2h. Subsec. 2h. read as follows:

‘h. It is essential to the common defense and security that title to all special nuclear material
be in the United States while such special material is within the United States.”.

Sec. | of Public Law 88-256 (71 Stat. 576) (1957) added subsec. i.

*42 US.C. 2013.

"‘ Sec. 3 of Public Law 88-489 (78 Stat. 602) amended subsec. c. It formerly read:

c. A program for Government control of the possession, use, and production of atomic energy
and special nuclear material so directed as to make the maximum contribution to the common
defense and security and the national welfare;”.
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Sec. 121 ATOMIC ENERGY ACT OF 1954 (P.L. 83-703) - 332

CHAPTER 11. INTERNATIONAL ACTIVITIES

Sec. 121.75 Effect of International Arrangements.—Any provi.
sion of this Act or any action of the Commission to the extent and
during the time that it conflicts with the provisions of any interna-
tional arrangement made after the date of enactment of this Act
shall be deemed to be of no force or effect.

Sec. 122.7¢ Policies Contained in International Arrangements.—
In the performance of its functions under this Act, the Commission
shall give maximum effect to the policies contained in any interna-
tional arrangement made after the date of enactment of this Act.

- ] * . * * -

Sec. 123.77 Cooperation With Other Nations.—

No cooperation with any nation, group of nations or regional de-
fense organization pursuant to section 53, 54 a., 57, 64, 82, 91, 103,
104, or 144 shall be undertaken until—

a. the proposed agreement for cooperation has been submit-
ted to the President, which proposed agreement shall include
the terms, conditions, duration, nature, and scope of the coop-
eration; and shall include the following requirements:

(1) a guaranty by the cooperating party that safeguards
as set forth in the agreement for cooperation will be main-
tained with respect to all nuclear materials and equipment
transferred pursuant thereto, and with respect to all spe-
cial nuclear material used in or produced through the use
of such nuclear materials and equipment, so long as the
material or equipment remains under the jurisdiction or
control of the cooperating party, irrespective of the dura-
tion of other provisions in the agreement or whether the
agreement is terminated or suspended for any reason;

(2) in the case of non-nuclear-weapon states, a require-
ment, as a condition of continued United States nuclear
supply under the agreement for cooperation, that IAEA
safeguards be maintained with respect to all nuclear mate-
rials in all peaceful nuclear activities within the territory
of such state, under its jurisdiction, or carried out under
its control anywhere;

(3) except in the case of those agreements for coopera-
tion arranged pursuant to subsection 91 c., a guaranty by
the cooperating party that no nuclear materials and equip-
ment or sensitive nuclear technology to be transferred pur-
suant to such agreement, and no special nuclear material
produced through the use of any nuclear materials and

78 42 US.C. 2151,

S.

76 42 U.S.C. 2152. .

7742 U.S.C. 2153. Sec. 123, as previously amended by Public Law 85-479 (72 Stat. 276), Public
Law 85-681 (72 Stat. 632), and Public Law 88-489 (78 Stat. 602), was further amended and restat-
ed by sec. 401 of the Nuclear Non-Proliferation Act of 1978 (92 Stat. 142). Sec. 405(a) of the 1978
Act also stated that these amendments to sec. 123 would not affect the authority to continue
cooperation pursuant to agreements for cooperation entered into prior to Mar. 10, 1978. Sec. 407
also of the 1978 Act specified that for any agreement entered into pursuant to sec. 123, the
President shall strive to include in such agreement cooperation between the parties in protect-
ing the international environment from radioactive, chemical or thermal contamination arising

from peaceful nuclear activities.

333

i e T N

VU et~ o




332

—

\ny provi.
:xtent and
.y interna.
f this Act

rements.—
>mmission
\y interna-
f this Act.

»

'gional de-
2, 91, 103,

m submit-
il include
" the coop-

;afeguards
1 be main-
aquipment
to all spe-
zh the use
ng as the
sdiction or
" the dura-
sether the
.ason;.

a require-
as nuclear
hat JAEA
‘lear mate-
s territory
out under

T coopera-
laranty by
and equip-
‘erred pur-
r material
erials and

at. 276), Public
ded and restat-
a) of thet_lf)zg
ity to contin

" 978, Sec. 47
0 secC. 123.."h°
ties in protect:
\ination arising

ATOMIC ENERGY ACT OF 1954 (P.L. 83-703) Sec. 123

equipment or sensitive nuclear technology transferred pur-
suant to such agreement, will be used for any nuclear ex-
plosive device, or for research on or development of any
nuclear explosive device, or for any other military purpose;

(4) except in the case of those agreements for coopera-
tion arranged pursuant to subsection 91 c. and agreements
for cooperation with nuclear-weapon states, a stipulation
that the United States shall have the right to require the
return of any nuclear materials and equipment trans-
ferred pursuant thereto and any special nuclear material
produced through the use thereof if the cooperating party
detonates a nuclear explosive device or terminates or abro-
gates an agreement providing for IAEA safeguards;

(5) a guaranty by the cooperating party that any materi-
al or any Restricted Data transferred pursuant to the
agreement for cooperation and, except in the case of agree-
ments arranged pursuant to subsection 91 c., 144 b. or 144
c., any production or utilization facility transferred pursu-
ant to the agreement for cooperation or any special nucle-
ar material produced through the use of any such facility
or through the useé of any material transferred pursuant to
the agreement, will not be transferred to unauthorized
persons or beyond the jurisdiction or control of the cooper-
ating party without the consent of the United States;

(6) a guaranty by the cooperating party that adequate
physical security will be maintained with respect to any
nuclear material transferred pursuant to such agreement
and with respect to any special nuclear material used in or
produced through the use of any material, production facil-
ity, or utilization facility transferred pursuant to such
agreement;

(7) except in the case of agreements for cooperation ar-
ranged pursuant to subsection 91 ¢, 144 b., or 144 c, a
guaranty by the cooperating party that no material trans-
ferred pursuant to the agreement for cooperation and no
material used in or produced through the use of any mate-
rial, production facility, or utilization facility transferred
pursuant to the agreement for cooperation will be reproc-
essed, enriched or (in the case of plutonium, uranium 233,
or uranium enriched to greater than twenty percent in the -
isotope 235, or other nuclear material which have been ir-
radiated) otherwise altered in form or content without the
prior approval of the United States;

(8) except in the case of agreements for cooperation ar-
ranged pursuant to subsection 91 ¢, 144 b, or 144 ¢, a
guaranty by the cooperating party that no plutonium, no
uranium 223, and no uranium enriched to greater than
twenty percent in the isotope 235, transferred pursuant to
the agreement for cooperation or recovered from any
source or special nuclear material used in any production
facility or utilization facility transferred pursuant to the
agreement for cooperation, will be stored in any facility
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that has not been approved in advance by the United
States; and

(9) except in the case of agreements for cooperation ar-
ranged pursuant to subsection 91 c., 144 b, or 144 ¢, 3
guaranty by the cooperation party that any special nuclear
material, production facility, or utilization facility pro-
duced or constructed under the jurisdiction of the cooper-
ating party by or thkrough the use of any sensitive nuclear
technology transferred pursuant to such agreement for co-

. operation will be subject to all the requirements specified

in this subsection.
The President may exempt a proposed agreement for coopera-
tion (except an agreement arranged pursuant to subsection 91
c., 144 b, or 144 c.) from any of the requirements of the forego-
ing sentence if he determines that inclusion of any such re-
quirement would be seriously prejudicial to the achievement of
United States non-proliferation objectives or otherwise jeopard-
ize that common defense and security. Except in the case of
those agreements for cooperation arranged pursuant to subsec-
tion 91 c., 144 b., or 144 c., any propdsed agreement for coop-
eration shall be negotiated by the Secretary of State, with the
technical assistance and concurrence of the Secretary of
Energy and in consultation with the Director of the Arms Con-
trol and Disarmament Agency (‘‘the Director”); and after con-
sultation with the Commission shall be submitted to the Presi-
dent jointly by the Secretary of State and the Secretary of
Energy accompanied by the views and recommendation of the
Secretary of State, the Secretary of Energy, the Nuclear Regu-
latory Commission, and the Director, who shall also provide to
the President an unclassified Nuclear Proliferation Assessment
Statement (A) which shall analyze the consistency of the texi
of the proposed agreement for cooperation with all the require-
ments of this Act, with specific attention to whether the pro-
posed agreement is consistent with each of the criteria set
forth in this subsection, and (B) 78 regarding the adequacy o
the safeguards and other control mechanisms and the peacefu
use assurances contained in the agreement for cooperation t:
ensure that any assistance furnished thereunder will not b
used to further any military or nuclear explosive purpose. ]
the case of those agreements for cooperation arranged purs
ant to subsection 91 c¢., 144 b., or 144 c., any proposed agr
ment for cooperation shall be submitted to the President
the Secretary of Energy or, in the case of those agreements
cooperation arranged pursuant to subsection 91 c., or 14
which are to be implemented by the Department of Defens:
the Secretary of Defense;

b. the President has submitted text of the proposed &
ment for cooperation, together with the accompanying w
sified Nuclear Proliferation Assessment Statement, tc
Committee on Foreign Relations of the Senate and the

78 The text to this point beginning with “(A) which shall analyze * * *” was adde
301(aX1) the Export Administration Amendments Act of 1985 (Public Law 99-64; 99 &
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pm——— . .
mittee on Foreign Affairs of the House of Representatives, the
President has consulted with such Committees for a period of
not less than thirty days of continuous session (as defined in
section 130 g. of this Act) concerning the consistency of the
terms of the proposed agreement with all the requirements of
this Act, and 79 the President has approved and authorized the
execution of the proposed agreement for cooperation and has
made a determination in writing that the performance of the
proposed agreement will promote, and will not constitute an
unreasonable risk to, the common defense and security; 8°
c. the proposed agreement for cooperation (if not an agree-
ment subject to subsection d.), together with the approval and
determination of the President, has been submitted to the
Committee on International Relations of the House of Repre-
sentatives and the Committee on Foreign Relations of the
Senate for a period of thirty days of continuous session (as de-
fined in subsection 130 g.): Provided, however, That these com-
mittees, after having received such agreement for cooperation,
may by resolution in writing waive the conditions of all or any
portion of such thirty-day period; and
d. the proposed agreement for cooperation (if arranged pur-
suant to subsection 91 c., 144 b,, or 144 c,, or if entailing imple-
mentation of section 53, 54 a., 103, or 104 in relation to a reac-
tor that may be capable of producing more than five thermal
megawatts or special nuclear material for use in connection
therewith) has been submitted to the Congress, together with
the approval and determination of the President, for a period
of sixty days of continuous session (as defined in subsection 130
g. of this Act) and referred to the Committee on International
Relations of the House of Representatives and the Committee
on Foreign Relations of the Senate, and in addition, in the case
of a proposed agreement for cooperation arranged pursuant to
subsection 91 ¢., 144 b., or 144 c., the Committee on Armed
Services of the House of Representatives and the Committee on
Armed Services of the Senate, but such proposed agreement
for cooperation shall not become effective if during such sixty-
day period the Congress adopts, and there is enacted, a joint 81!
resolution stating in substance that the Congress does not
favor the proposed agreement for cooperation: Provided, That
the sixty-day period shall not begin until a Nuclear Prolifera-
tion Assessment Statement prepared by the Director of the
Arms Control and Disarmament Agency, when required by
subsection 123 a., has been submitted to the Congress: Provided
further, That an agreement for cooperation exempted by the
President pursuant to subsection a. from any requirement con-
tained in that subsection shall not become effective unless the

l”:): The text of subsec. b. to this point was added by sec. 301(aX2) of Public Law 99-64 (99 Stat.
gl

*®In 1992, the President made such a determination in two cases: the Republic of Indonesia
‘Presidential Determination No. 92-35 of June 30, 1992 (57 F.R. 33421; July 28, 1992)); and the
People’s Republic of Bangladesh (Presidential Determination No. 93-5 of December 15, 1992 (57
F.R. 62149; December 30, 1992)).

*! Sec. 301(bX1) of Public Law 99-64 changed the requirement from a concurrent to a joint
resolution.
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Congress adopts, and there is enacted, a joint resolution stating
that the Congress does favor such agreement.®2 During the
sixty-day period the Committee on Foreign Affairs of the
House of Representatives and the Committee on Foreign Rela-
tions of the Senate shall each hold hearings on the proposed
agreement for cooperation and submit a report to their respec-
tive bodies recommending whether it should be approved or
disapproved.®® Any such proposed agreement for cooperation
‘shall be considered pursuant to the procedures set forth in sec.
tion 130 i. of this Act for the consideration of Presidential sub-
missions.

Following submission of a proposed agreement for cooperation
(except an agreement for cooperation arranged pursuant to subsec-
tion 91 c., 144 b., or 144 c.) to the Committee on International Rela-
tions of the House of Representatives and the Committee on For-
eign Relations of the Senate, the Nuclear Regulatory Commission,
the Department of State, the Department of Energy, the Arms Con-
trol and Disarmament Agency, and the Department of Defense
shall, upon the request of either of those committees, promptly fur-
nish to those committees their views as to whether the safeguards
and other controls contained therein provide an adequate frame-
work to ensure that any exports as contemplated by such agree-
ment will not be inimical to or constitute an unreasonable nsk to
the common defense and security.

If, after the date of enactment of the Nuclear Non- Prohferatlon
Act of 1978, the Congress fails to disapprove a proposed agreement
for cooperation which exempts the recipient nation from the re-
quirement set forth in subsection 123 a. (2), such failure to act shall
constitute a failure to adopt a resolution of disapproval pursuant to
subsection 128 b. (3) for purposes of the Commission’s consideration
of applications and requests under section 126 a. (2) and there shall
be no congressional review pursuant to section 128 of any subse-
quent license or authorization with respect to that state until the
first such license or authorization which is issued after twelve
months from the elapse of the sixty-day period in which the agree-
ment for cooperation in question is reviewed by the Congress.

Sec. 124.8%4 International Atomic Pool.—The President is author-
ized to enter into an international arrangement with a group of na-
tions providing for international cooperation in the nonmilitary ap-
plications of atomic energy and he may thereafter cooperate with
that group of nations pursuant to sections 54 a., 57, 64, 82, 103, 104,
or 114 a.: Provided, however, That the cooperation is undertaken
pursuant to an agreement for cooperation entered into in accord-
ance with section 123.

Sec. 125.8% Cooperation With Berlin.—The President may au-
thorize the Commission to enter into agreement for cooperation
with the Federal Republic of Germany in accordance with section
123, on behalf of Berlin, which for the purposes of this Act com-
prises those areas over which the Berlin Senate exercises jurisdic-

82 The second proviso of subsec d. was added by sec. 301(bX2) of Public Law 99-64.
93 This sentence was added by sec. 301(aX3) of Public Law 99-64.

8442 U S.C. 2154. _
85 Sec. 125 was added by Public Law 85-14 (71 Stat. 11).
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HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports

1992 Acts. House Report No. 102-569 (I-1V)
and House Conference Report No. 102-964, see
1992 U.S. Code Cong. and Adm. News, p. 2703.

section 2551 of this title. For complete classifi.
cativn of this Act to the Code, see Tables.

Delegation of Functions

For provisions delegating to the Secretary of
Defense the authorities and duties vested in the
President under this section (with the Secretary
of Defense not to exercise such authority unlesg
the Secretary of State has exercised certain
authority likewise delegated), and prohibiting
the Secretary of Defense from obligating funds
in the exercise of such delegated authority un-
less the Director of the Office of Management
and Budget has made certain determinations
regarding expenditures for fiscal year 1993, see
Memorandum of President of Dec. 30, 1992, 58
F.R. 3193, set out as a note under section 5852
of this title.

References in Text

The amendments made by section 506(a), re-
ferred to in subsecs. (a) and (b), are the amend-
ments made by Pub.L. 102-511, Title V,
§ 506(a), Oct. 24, 1992, 106 Stat. 3341 to section
221(a) of Pub.L. 102-228 which is set out as a
note under section 2551 of this title. Section
506(a) of Pub.L. 102-511 is omitted as subsec.
(a} of section 5856 of this title.

Reference to subtitle B of the Soviet Nuclear
Threat Reduction Act of 1991 in subsec. (e)(2) is
probably intended as a reference to Part B of
Title IT of Pub.L. 102-228, Dec. 12, 1991, 105
Stat. 1693, which is set out as a note under

§ 5859.

(a) to (e) Omitted

(f) Avoidance of duplicative authorizations

International nonproliferation initiative

This section shall not apply if the National Defense Authorization Act for Fiscal Year
1993 enacts the same authorities and requirements as are contained in this section and
authorizes the appropriation of the same (or a greater) amount to carry out such
authorities.

(Pub.L. 102-511, Title V, § 509, Oct. 24, 1992, 106 Stat. 3343.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports Codifications

1992 Acts. House Report No. 102-569 (I-IV) Section i8 comprised of section 509 of Pub.L.
and House Conference Report No. 102-964, see  102-511. Subsecs. (a) to (e) were omitted pur-
1992 US. Code Cong. and Adm. News, p. 2703.  suant to subsec. (f) because section 1505 of the

i National Defense Authorization Act for Fiscal
References in Text Year 1993, Pub.L. 102-484, which is classified to
The National Defense Authorization Act for
Fiscal Year 1993, referred to in subsec. (f), is
Pub.L. 102484, Oct. 23, 1992, 106 Stat. 2315.
For complete classification of this Act to the
Code, see Tables. See Codification note below.

authorities and requirements as contained in
subsecs. (a) to (e) and authorized the appropria-
tion of the same or a greater amount to carry
out such authorities.

§ 5859a. International nonproliferation initiative

(a) Assistance for international nonproliferation activities

Subject to the limitations and requirements provided in this section, during fiseal year
1994 the Secretary of Defense, under the guidance of the President, may provide
assistance to support international nonproliferation activities.

(b) Activities for which assistance may be provided

Activities for which assistance may be provided under this section are activities such
as the following:

(1) Activities carried out by the International Atomic Energy Agency (IAEA)
that are designed to ensure more effective safeguards against nuclear proliferation
and more aggressive verification of compliance with the Treaty on the Non-
Proliferation of Nuclear Weapons, done on July 1, 1968.

(2) Activities of the On-Site Inspection Agency in support of the United Nations
Special Commission on Iraq.

(3) Collaborative international nuclear security and nuclear safety projects to
combat the threat of nuclear theft, terrorism, or accidents, including joint emergen-
cy response exercises, technical assistance, and training.
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() Efforts to improve international cooperative monitoring of nuclear proli
tion through joint technical projects and improved intelligence sharing.

(¢) Form of assistance

(1) Assistance under this section may include funds and in-kind contributio
supplies, equipment, personnel, training, and other forms of assistance.

{2) Assistance under this section may be provided to international organizatic
the form of funds only if the amount in the “Contributions to International Org:
tions” account of the Department of State is insufficient or otherwise unavailable to
the United States fair share of assessments for international nuclear nonprolife
activities.

{3) No amount may be obligated for an expenditure under this section unless the
Director of the Office of Management and Budget determines that the expenditure will
be counted against the defense category of the discretionary spending limits for fiscal
year 1993 (as defined in section 665(a)2) of Title 2) for purposes of part C of the
Balanced Budget and Emergency Deficit Control Act of 1985 {2 U.S.C.A. § 900 et seq.].

(4) No assistance may be furnished under this section unless the Secretary of
Defense determines and certifies to the Congress 30 days in advance that the provision
of such assistance— ]

(A) is in the national security interest of the United States; and
(B) will not adversely affect the military preparedness of the United States.

(5) The authority to provide assistance under this section in the form of funds may be
exercised only to the extent and in the amounts provided in advance in appropriations

Act. N\'\'U 't ’ A a‘\;* \..

(d) Sources of assistance

(1) Funds provided as assistance under this section shall be derived from amounts
made available to the Department of Defense for fiscal year 1994 or from balances in
working capital accounts of the Department of Defense.

(2) Supplies and equipment provided as assistance under this section may be provid-
ed, by loan or donation, from existing stocks of the Department of Defense and the
Department of Energy.

(3) The total amount of the assistance provided in the form of funds under tl}is
section may not exceed $25,000,000, including funds used for activities of. the On-Site
Inspection Agency in support of the United Nations Special Commission on Iraq.

(4) Repealed. Pub.L. 103-160, Title XVI, § 1602(c), Nov. 30, 1993, 107 Stat. 1843

(e) Quarterly report

(1) Not later than 30 days after the end of each quarter of fiscal year 1994, the
Secretary of Defense shall transmit to the committees of Congress named in paragraph .
(2) a report of the activities to reduce the proliferation threat carried out under this
section. Each report shall set forth (for the preceding quarter and cumulatively)—

(A) the amounts spent for such activities and the purposes for which they were
spent;

(B) a description of the participation of the Department of Defense 'fmd the
Department of Energy and the participation of other Government agencies in those
activities; and

(C) a description of the activities for which the funds were spent.

(2) The committees of Congress to which reports under paragraph (1) and under
subsection (d)(4) of this section are to be transmitted are—
(A) the Committee on Armed Services, the Committee on Appropriations, and

the Committee on Foreign Relations of the Senate; and

(B) the Committee on Armed Services, the Committee on Appropriations, the
Committee on Foreign Affairs, and the Committee on Energy and Commerce of the
House of Representatives.
(Pub.L. 102484, Div. A, Title XV, § 1505, Oct. 23, 1992, 106 Stat. 2569; Pub.L. 103-160, Div. A, Title
XI, § 1182(ex5), Title XVI, § 1602, Nov. 30, 1993, 107 Stat. 1772, 1843.)
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Ch. 15 APPROPRIATION ACCOUNTING 31 §1535

der. A bill submitted or a request for payment is not subject to audit or
certification in advance of payment. Proper adjustment of amounts paid in
advance shall be made as agreed to by the heads of the agencies or units on
the basis of the actual cost of goods or services provided.

(d) An order placed or agreement made under this section obligates an
appropriation of the ordering agency or unit. The amount obligated is de-
obligated to the extent that the agency or unit filling the order has not in-
curred obligations, before the end of the period of availability of the appro-
priation, in—

(1) providing goods or services; or

(2) making an authorized contract with another person to provide
the requested goods or services.

(e) This section does not—

(1) authorize orders to be placed for goods or services to be provided
by convict labor; or

(2) affect other laws about working funds.
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 933.)

Amendment of Predecessor Provisions After April 15, 1982,
As Superseding This Section

Section 4(a) of Pub.L. 97-258 provided in part that: *Laws en-
acted after April 15, 1982, that are inconsistent with this Act [which
revised, codified, and enacted this title into positive law] supersede
this Act to the extent of the inconsistency.”

Pub.L. 97-332, Oct. 15, 1982, 96 Stat. 1622, amended the prede-
cessor provision of this section [section 7(a) of Act May 21, 1920, c.
194, 41 Stat. 613] by substituting language authorizing the placing
of orders for goods and services from agencies “in a position or
equipped to supply, render, or obtain [those goods or services] by
contract” for former provisions authorizing the placing of orders for
goods and services only from agencies “in a position to supply or
equipped to render [the goods and services]”, struck out provisions
authorizing the Secretary of Defense, the Secretary of a military de-
partment of the Department of Defense, the Secretary of Transpor-
tation in carrying out duties and powers related to aviation and the
Coast Guard, the Secretary of the Treasury, the Administrator of
General Services, and the Administrator of the Maritime Adminis-
tration to place orders under this section for goods and services that
an agency or unit filling the order may be able to provide or procure
by contract, substituted provisions authorizing the letting of work by
contract if the work or services could be as conveniently or more
cheaply performed by private agencies for provisions formerly requir-
ing that such work be let by competitive bids, and added provision
that any condition or limitation applicable to the procurement funds
of any executive department, independent establishment, bureau, or

201
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In subsection (a), the words “Subject to In subsection (b), the words “amounts paid 1 C
limitations applicable with respect to each ap-  under this section™ are substituted for “such
propriation concerned” are omitted as sur-  expenses so financed”, and the words “appro- .
plus. The words “or any bureau or office priations charged under subsection (a) of this ; (e) Tt
thereof”’ are omitted as being included in  section” are substituted for “financing appro- :
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appropriation charged under subsection (a) of this section shall be appropri-
ately credited.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 933.)

Historical gnd Revision Notes

Revised Section Source (U.S. Code) Source (Statutes at Large)
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§ 1535. Agency agreements S.
acte

(a) The head of an agency or major organizational unit within an agency ‘
revi:

may place an order with a major organizational unit within the same agency
or another agency for goods or services if—
(1) amounts are available;

S5
(2) the head of the ordering agency or unit decides the order is in the ot

best interest of the United States Government; o of ¢

(3) the agency or unit to fill the order is able to provide the ordered equi
goods or services; and - cont

(4) the head of the agency decides ordered goods or services cannot gooc

be provided as conveniently or cheaply by a commercial enterprise.

(b) Notwithstanding subsection (a)(3) of this section, the Secretary of De-
“fense, the Secretary of a military department of the Department of Defense,
the Secretary of Transportation in carrying out duties and powers related to
aviation and the Coast Guard, the Secretary of the Treasury, the Adminis-
trator of General Services, and the Administrator of the Maritime Adminis-
tration may place orders under this section for goods and services that an
agency or unit filling the order may be able to provide or procure by con-
tract.

(¢) Payment shall be made promptly by check on the written request 6f
the agency or unit filling the order. Payment may be in advance or on
providing the goods or services ordered and shall be for any part of the
estimated or actual cost as determined by the agency or unit filling the or-
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may deem -y
e for such Y
1 facilities

connection with any activity authorized pursuant to this chap-
ter, (2) to guard against the loss or diversion of any special nu-
clear material acquired by any person pursuant to section 2073

l:h(’: safe?y ' of this title or produced by any person in connection with any
’ns %’;’:‘;:' activity authorized pursuant to this chapter, and to prevent any

use or disposition thereof which the Commission may determine
to be inimical to the common defense and security, and (3) to
govern any activity authorized pursuant to this chapter, includ-
ing standards and restrictions governing the design, location,
and operation of facilities used in the conduct of such activity,
in order to protect health and to minimize danger to life or
property;

: communi-
:horized to -
rms which
t, lease, or
ties or un-
f property

‘esponsible

»dvertising Disposition of surplus n_nterlll-

ompetitive ' (j) without regard to the provisions of the Federal Property
price, and and Administrative Services Act of 1949, as amended, except
arvices re- ek section 488 of Title 40, or any other law, make such disposition
yerience of LN " as it may deem desirable of (1) radioactive materials, and (2)

irrounding - any other property, the special disposition of which is, in the
meet the opinion of the Commission, in the interest of the national secu-
he conces- rity: Provided, however, That the property furnished to licen-

ivities and 2 sees in accordance with the provisions of subsection (m) of this
section shall not be deemed to be property disposed of by the
Commission pursuant to this subsection;

Carrying of firearms

(k) authorize such of its members, officers, and employees as
it deems necessary in the interest of the common defense and
security to carry firearms while in the discharge of their offi-
cial duties. The Commission may also authorize such of those
employees of its contractors engaged in the protection of prop-
erty owned by the United States and located at facilities owned
by or contracted to the United States as it deems necessary in
the interests of the common defense and security to carry fire-
arms while in the discharge of their official duties;

ize or em-
ncy or any
sated per-
1ay appear

onal prop-

the United

this title, :

d personal ;. (1) Repealed. Pub.L. 87-456, Title III, § 303(c), May 24,
E: 1962, 76 Stat. 78.

Agreements regarding production

the activi- "3 (m) enter into agreements with persons licensed under sec-
:ombine in & tion 2133, 2134, 2073(a) (4), or 2093(a) (4) of this title for such
permit the i periods of time as the Commission may deem- necessary or desir-
rtinent in- able (1) to provide for the processing, fabricating, separating,
or refining in facilities owned by the Commission of source, by-
product, or other material or special nuclear material owned by
or made available to such licensees and which is utilized or pro-
duced in the conduct of the licensed activity, and (2) to sell,
lease, or otherwise make available to such licensees such quan-
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42 § 2201 PUBLIC HEALTH AND WELFARE Ch. 23

such buildings and facilities from time to time, as it may deem
" necessary, and construct, acquire, provide, or arrange for such
facilities and services (at project sites where such facilities
and services are not available) for the housing, health, safety,
welfare, and recreation of personnel employed by the Commis-
sion as it may deem necessary, subject to the provisions of sec-
tion 2224 of this title: Provided, however, That in the communi-
ties owned by the Commission, the Commission is authorized to
grant privileges, leases and permits upon adjusted terms which
(at the time of the initial grant of any privilege grant, lease, or
permit, or renewal thereof, or in order to avoid inequities or un-
due hardship prior to the sale by the United States of property
affected by such grant) are fair and reasonable to responsible
persons to operate commercial businesses without advertising
and without advertising! and without securing competitive
bids, but taking into consideration, in addition to the price, and
among other things (1) the quality and type.of services re-
quired by the residents of the community, (2) the experience of
each concession applicant in the community and its surrounding
area, (3) the ability of the concession applicant to meet the
needs of the community, and (4) the contribution the conces-
sion applicant has made or will make to the other activities and
general welfare of the community;

PR S B e e e e
S R R EF

Utilization of other Federal agencies

(£) with the consent of the agency concerned, utilize or em-
ploy the services or personnel of any Government agency or any
State or local government, or voluntary or uncompensated per-
sonnel, to perform such functions on its behalf as may appear
desirable; '

AT T i 2
s e

o
A

Acquisition of real and personal property

(g) acquire, purchase, lease, and hold real and personal prop-
erty, including patents, as agent of and on behalf of the United
States, subject to the provisions of section 2224 of this title,
and to sell, lease, grant, and dispose of such real and personal
property as provided in this chapter;

‘Consideration of lHcense applications

(h) consider in a single application one or more of the activi-
ties for which a license is required by this chapter, combine in
a single license one or more of such activities, and permit the
applicant or licensee to incorporate by reference pertinent in-
formation already filed with the Commission;

ety

Regulations governing Restricted Data

(i) prescribe such regulations or orders as it may deem nec-
essary (1) to protect Restricted Data received by any person in .
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10 § 127a

§ 127a. Expenses for contingency operations

(a) Designation of National Contingency Operations.—The funding procedures
prescribed by this section apply with respect to any operation involving the armed forces
that is designated by the Secretary of Defense as a National Contingency Operation.

Whenever the Secretary designates an operation as a National Contingency Operation,

the Secretary shall promptly transmit notice of that designation in writing to Congress.
This section does not provide authority for the President or the Secretary of Defense to
carry out an operation, but applies to the Department of Defense mechanisms by which
funds are provided for operations that the armed forces are required to carry out under
some other authority. ,

(b) Waiver of requirement to reimburse support units.—(1) When an operating
unit of the armed forces participating in a National Contingency Operation receives
support services from a support unit of the armed forces that operates through the
Defense Business Operations Fund (or a successor fund), that operating unit need not
reimburse that support unit for the incremental costs incurred by the support unit in
providing such support, notwithstanding any other provision of law or Government
accounting practice. '

(2) The amounts which but for paragraph (1) would be required to be reimbursed to a
support unit shall be recorded as an expense attributable to the operation and shall be
accounted for separately.

(3) The total of the unreimbursed sums for all National Contingency Operations may
not exceed $300,000,000 at any one time.

(¢) Financial plan for contingency operations.—(1) Within two months of the

beginning of any National Contingency Operation, the Secretary of Defense shall submit
to Congress a financial plan for the operation that sets forth the manner by which the

Secretary proposes to obtain funds for the full cost to the United States of the operation. -

(2) The plan shall specify in detail how the Secretary proposes to make the Defense
Business Operations Fund (or a successor fund) whole again.

(d) Incremental costs.—For purposes of this section, incremental costs of the
Department of Defense with respect to an operation are the costs that are directly
attributable to the operation and that are otherwise chargeable to accounts available for
operation and maintenance or for military personnel. Any'costs which are otherwise
chargeable to accounts available for procurement may not be considered to be incremen-
tal costs for purposes of this section.

(e) Incremental personnel costs account.—There is hereby established in the
Department of Defense a reserve fund to be known as the “National Contingency
Operation Personnel Fund”. Amounts in the fund shall be available for incremental
military personnel costs attributable to a National Contingency Operation. Amounts in
the fund remain available until expended.

() Coordination with War Powers Resolution.—This section may not be construed
as altering or superseding the War Powers Resolution. This section does not provide
authority to conduct a National Contingency Operation or any other operation.

(g) GAO compliance reviews.—The Comptroller General of the United States shall
from time to time, and when requested by a committee of Congress, conduct a review of
the defense contingency funding structure under this section to determine whether the
Department of Defense is complying with the requirements and limitations of this
section.

(h) Definition.—In this section, the term “National Contingency Operation” means a
military operation that is designated by the Secretary of Defense as an operation the
cost of which, when considered with the cost of other ongoing or potential military
operations, is expected to have a negative effect on training and readiness.

(Added Pub.L. 103-160, Div. A, Title XI, § 1108(a)(1), Nov. 30, 1993, 107 Stat. 1751.)

HISTORICAL AND STATUTORY NOTES
note set out under section 1541 of Title 50 and
Tables.

Legislative History

For legislative history and purpese of Pub.L.
103-160, see 1993 U.S. Code Cong. and Adm.
News, p. —

References in Text

The War Powers Resolution, referred to in
subsec. (f), is Pub.L. 93-148, Nov. 7, 1973, 87
Stat. 565, which is classified generally to chapter
33 (section 15641 et seq.) of Title 50, War and
. National Defense. For complete classification
of this Resolution to the Code, see Short Title
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§ 128. Physical prot
tion of uncla

(a)(1) In addition to
dissemination of inform
Defense, with respect t
notice and opportunity
necessary to prohibit th
ing to security measure
physical protection of s

(2) The Secretary m:
prohibit the disseminatic
the extent that the Sec:
information could reaso
health and safety of th.
increasing the likelihood

(A) illegal produc

(B) theft, diversi
facilities.

(3) In making a deter
the likelihood of an illeg.
paragraph would be if t
under this section were ;

(4) The Secretary sha
dissemination of any info

(A) so as to apply
safety of the public «

(B) upon a detern
tion could reasonabl;
health and safety of t
increasing the likelih

(i) illegal proc
(i) theft, dive:

(b) Nothing in this sect
or to authorize the withhc
Congress.

(¢) Any determination
shall be subject to judicia

(d) The Secretary shall
upon the request of any i
that period of each regul
particular, such report sh:

(1) identify any inf
tion or order;
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rized dissemination of
tion or order could re
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significantly increasing
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to protect the health a

(Added Pub.L. 100-180, Div. A,
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Alternative Energy Capability Funding

Question Presented

What legal authorities are available to provide 50,000 metric
tons of fossil fuel (heavy oil or coal) on an immediate basis to
North Korea, in the event such an undertaking were to become an
element of an agreement between the United States and the DPRK.
The cost of such an undertaking is estimated at $5-10 million.

This issue was first raised during the negotiations occurring the
week of October 10. We further understand that this possible
term of agreement has not been approved or endorsed by policy
makers, but may be agreed to by negotiators ad referendum. This
paper does not address the related question of legal authority to
provide 500,000 metric tons of fossil fuel to the DPRK over the

next ten years.

Conclusion

DOE, State and DOD have available legal authorities that could be
used to fund an initial installment of fossil fuel, assuming the
availability of appropriated funds. However, depending on which
agency is ultimately designated to provide long-term assistance,
should policy makers determine to do so, additional authorization
and appropriations from Congress will be required. Therefore, we
could not now legally commit to a package that included both
elements. In addition, counsel for all three agencies remain
concerned that use of their agency authorities in this context
could be challenged on the Hill.

Summary of Authorities

a. DOE Funds:"

DOE has authority under the Atomic Energy Act (AEA), as amended,
to acquire and dispose of personal personal property in the
proper performance of functions set forth elsewhere in the Act in
keeping with the purposes and policies which the Act prescribes.
Specifically, under section 161(g), DOE has authority to acquire,

' It appears that the broad restriction of section 620(t) of the FAA, which
currently prohibits all assistance under this or any other act with respect to
countries with whom the U.S. has severed diplomatic relations, can be
interpreted as not applying to the country in question with which the U.S. has
never established such relations. If this provision were applicable, it would
be necessary to establish such relations before using Defense funds too

provide assistance.
DRAFT
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purchase and lease personal property and to sell, lease or grant
that same personal property. 1In addition, under section 161(j),
DOE has authority to “make such disposition as it may deem
desirable of (1) radioactive materials, and (2) any other
property, the special disposition of which is, in the opinion of
the Commission [the Secretary], in the interest of the national
security.” The FY 1995 DOE appropriations contain $__
million/billion authorized for spending on these purposes.

Section 3, the “purpose” provision of the AEA, demonstrates that
among the primary functions and purposes of the DOE under the AEA
are peaceful international energy cooperation and nuclear -
nonproliferation. For example, section 3.c. states that it is
the purpose of the AEA to provide for:

a program for Government control of the possession, use and
production of atomic energy and special nuclear material,
whether they are owned by the Government or others, so
directed as to make the maximum contribution to the common
‘defense and security and the national welfare, and to provide
continued assurance of the Government’s ability to enter into
and enforce agreements with nations or groups of nations for
the control of special nuclear materials and atomic weapons.

Section 122 of the AEA further authorizes the Secretary of Energy
“to give maximum effect to the policies contained in any
international arrangement made after enactment [of the AEA
(1954) 1. The Act defines “international arrangement” 1nter alia
as “any international agreement approved by the Congress.

The FY 1995 DOE appropriation contains $__ million that may be
available for this nuclear nonproliferation purpose.

b. State Funds:

(1) Economic Support Funds (ESF) appropriated under the Foreign
Operations Appropriations Act (Foreign Ops Act)) -- funds could
only be made available pursuant to a special waiver authority
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the FAA)
waiving foreign aid prohibitions applicable to the country.

These include prohibitions on direct and indirect assistance to
the country using foreign operations appropriations, and on any
assistance authorized by the FAA on account of a country being
designated a terrorist or communist state/government [Note: This
paper does not discuss the content of specific determinations
required to be made by the President or Secretary of State under
various sections of the FAA including section 614.] If
insufficient funds are available in the ESF account, the FAA
transfer authority (sec. 610 of the FAA) may be invoked by the
President to transfer funds into that account. The majority of
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ESF moneys are earmarked for other purposes (Israel, Egypt,
Cyprus) leaving approximately $330 million “available.” Section
614, however, may also be used to “unfence” earmarks.

Section 515 of the 1995 Appropriations Act requires 15 day prior
notification for expenditures for programs not previously

justified to the Congress. While Section 614 can be used to

waive this requirement, the Administration would still be
required to engage in prior consultation with the oversight
committees. Significant political problems could be encountered
on the Hill during informal and formal consultations,
particularly with regard to the use of foreign operations funds,
since the Congress imposed an explicit ban this year on the use
of such funds for the country at issue.

(2) Nonproliferation and Disarmament Fund (NDF) -- $10M
appropriated for FY 95 in the Foreign Ops Act, subject to a
"notwithstanding" authority but also to the regular (15 day)
notification procedures. The theory for using this fund is that
the provision of alternative energy sources furthers disarmament
and nonproliferation objectives of the initiative.

c. DOD Funds:

(1) Emergency and Extraordinary Expenses (EEE) authority -- 10
U.S.C. 127 -- authorizes use of .0 & M funds for "any emergency or
extraordinary expense which cannot be anticipated or classified."”
Has been interpreted to provide for expenses where appropriations
are not otherwise available for Haiti and Africa peacekeeping.
Separate appropriations for certain branches of the armed

services (e.g., from FY 95 O&M: for Army -- $14,437,000,000;
Navy -- $4,301,000,000; for Air Force -- $8,762,000,000; for
Defense-wide -- $23,768,000,000. However, the majority of

Defense-wide funds are authorized for specific accounts and are
not available.

(2) CINC Initiative Fund -- 10 U.S.C. 1l66(a) -- authorizes use
of funds for "contingencies": $25M appropriated for this account
for FY 95. Authorizes Chairman of the JCS to provide funds to an
officer he designates for specified activities authorized by
statute including: (2) contingencies. The statute cites as a
priority “the provision of funds to be used for activities with
respect to an area or areas not within the area of responsibility
of a commander of a combatant command that would reduce the

threat to, or otherwise increase, the national security of the

United States. Not more than $7 million may be used to purchase
items with a unit cost in excess of $15,000.

While this authority was considered, counsel (in particular Legal
Counsel for the CJCS) are skeptical at best that the contingency
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considered here fall within the scope of the contingencies
Congress intended to be covered by this authority. A decision to
use this authority would require additional legal analysis.

d. Authorities for In-Stock Resources:

Section 552(c) Drawdown Authority of the FAA -- authorizes the
President to drawdown the commodities and services in stock of
any USG agency when an "unforeseen emergency requires the
immediate provision of assistance under this chapter." The
chapter authorizes assistance for "peacekeeping operations and
other programs carried out in furtherance of the national
security interests of the United States." One day prior
notification required; $25M annual cap; most flexible of drawdown
authorities, and thus there are numerous competing needs for it.
This authority would have to be used in conjunction with the
section 614 waiver authority. As a practical matter, this
authority would only appear to be available in the event that the
fossil fuel in question is soft coal, because DOD does not have
heavy o0il in stock.

International Nonproliferation Initiative Fund -- sec. 1505 of
the FY 93 National Defense Authorization Act (P.L. 102-484), as
amended by sec. 1501(B)(2) of the FY 95 National Defense
Authorization Act (P.L. 103-337), authorizes assistance for:

"efforts to improve international cooperative monitoring
of nuclear, biological, chemical and missile proliferation
through technical projects and improved information

sharing." .

The authority to provide assistance under this section in the
form of funds may be exercised only to the extent and in the
amounts provided in advance by appropriations act. While $20
million was authorized for FY 95 funds were not appropriated.
against this account for FY-95. . However, assistance under this
‘authority may still be provided in the form of “in-kind
‘contributions” and therefore would be a source of authority for
providing the initial installment of coal to North Korea.]

Section 5859(a) is subject to a 30-day advance notification
requirement. These funds, unlike the foreign operations funds,
are not subject to the country-specific aid prohibitions
contained in the FAA. The theory for using these funds would be
similar to that for using the NDF; i.e., the provision of fuel
would constitute a technical project which was part of the effort
to improve cooperative monitoring by reducing the country’s
nuclear capability. Nonetheless, in the judgment of some
counsel, use of this authority could be viewed as a stretch as
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- the illustrative list of activities envisioned under this statute
are international cooperative activities, e.g., with UNSCOM and
the IAEA. In the event an international organization were
created to oversee and implement the framework agreement this

concern may fall away.

Interagency Implementation Mechanisms:

a. The Economy Act:

In the absence of Congressional authority for a directed
transfer, the interagency transfer of funds is. governed by the
Economy Act, 31 U.S.C. 1535-1536. 1In short, the Economy Act
permits the obligation of an appropriation of one agency (the
ordering agency) to pay for goods provided by or services
performed by another agency so long as both agencies have the
underlying authority to undertake the activity in question.
addition, the Economy Act requires that (1) amounts are
available; (2) the head of the ordering agency decides the order
is in the best interest of the U.S. Government; (3) the agency to
fill the order is able to provide the ordered goods or services;
and, (4) the head of the agency decides the ordered goods or
services cannot be provided as conveniently or as cheaply by a

commercial enterprise.

In

As applied by the Executive branch, in consultation with the
Congress, an effective Economy Act argument requires the agency
placing the order (i.e., the agency with the appropriated funds)
to demonstrate that the good or service provided by another
agency benefits the ordering agency and .that it is more efficient
for the other agency to provide the service than for the ordering
agency to provide it themselves. This might be the case where
two agencies are authorized to expend money on non-proliferation
activities, but one agency may be better situated with respect to

skills, liability risks, etc.
b. Section 632(a) and (b) of the FAA:

This section provides “Economy Act-like” authority with respect
to the allocation and reimbursement among agencies of funds
available under the FAA. Funds allocated under this authority
must be obligated and expended “for the purposes for which
authorized, in accordance with authority granted in this Act or
under authority governing the activities of the agencies of the
United States Government to which such funds are allocated or
transferred.” That is, this authority is only relevant if the
receiving agency has the authority to expend the funds for the
purpose for which they were authorized.
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From: Baker, James E.

To: Poneman, Daniel B.

Cc: /R, Record at A1; Kreczko, Alan J.; Aoki, Steven; Wolin, Neal S.
Subject: North Korea [UNCLASSIFIED] :

Date: Friday, October 14, 1994 8:38PM

ATTORNEY-CLIENT PRIVILEGED

Dan:

Here is the final draft of the legal authorities paper regarding a possible initial installment of fossil fuel. A couple
of points: ' '

1. The initial draft has been reviewed and cleared by agency counsel from DOE, State, DOD, and JCS. | have
marked it draft because no counsel has seen the final product.

2. NSC, DOD, and DOE counsel do not believe a Nunn-Lugar formula is legally available. Nunn-Lugar funds are
authorized for the newly independent states and therefore those moneys can not be used for a purpose for which
they were not authorized or appropriated. Arguing that they were authorized and appropriated for
"Nonproliferation" purposes does not work. DOE/GC is still not aware of a Curtis proposal along these lines and
they have now inquired.

3. As stated in the conclusion, the use of any authority cited here is subject to the availability of appropriated
funds, i.e., this only answers the threshold question.

4. | find the most compelling (and arguable) authorities to be found at DOE if they'have the funds and State
using 614 with ESF. [f a DOD authority is used the EEE fund as discussed appears the only realistic authority.

5. In the event an in-kind transfer remains on the table, e.g., coal, the paper sUggests two different authorities for
such a transfer.

6. In case there is any doubt, State and NSC lawyers agree that the Draft Conventional Energy Assurance that |
saw today is a non-binding political undertaking. Even if authority and funds are available for the initial

installment, we could NOT bind ourselves to the longer range assistance. Basically we are providing a political
assurance that we will seek to obtain the authorities and funds necessary to carry all this out.

<<File Attachment: NKALT.DOC>>

Page 1
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Alternative Energy Capability
Funding

State Funds:

(1) Economic Support Funds (ESF) (appropriated under the
Foreign Operations Appropriations Act (Forelgn Ops Act)) and
authorized by the Foreign Assistance Act (FAA)) - funds could
only be made available pursuant to a special waiver authority
(e.g.,, sec. 614 (largest annual ceiling), or sec. 451 of the
FAA) waiving foreign aid prohibitions applicable to the
country. These include prohibitions on direct and indirect
assistance to the country using foreign operations
appropriations, and on any assistance authorized by the FAA on
account of terrorism and communism., If insufficlent funds are
available in the ESF account, the FAA transfer authority (sec.
610 of the FAA) may be invoked by the President to transfer
funds into that account. Significant political problems could
be encountered on the Hill during informal and formal
consultations, particularly with regard to the use of foreign
operations funds, since the Congress imposed an explicit ban
this year on the use of such funds for the country at 1ssue.

(2) Nonproliferation and Disarmament Fund (NDF) - $10M
appropriated for FY 95 in the Foreign Ops Act, subject to a
"notwithstanding" authority but also to the regular (15 day)
notification procedures. The theory for using this fund is
that the provision of alternative energy sources furthers
disarmament and nonproliferation objectives of the initiative,

DoD Funds:

(1) International Nonproliferation Initiative Fund - Sec. 1505
of the FY 93 National Defense Authorization Act (P.L. 102-484),
as amended by sec. 1501(b)(2) of the FY 95 National Defense
Authorization Act (P.L. 102-337), authorizes assistance for

"efforts to improve international cooperative monitoring
of nuclear, biological, chemical and missile proliferation
through technical projects and improved information
sharing". :

For FY 94, $25,000,000 was available, and for FY 95,
$20,000,000 is available. This is subject to a 30-day advance
notification requirement.. It is possible that use of these
funds might be a bit less contentious on the Hill since, unlike
the foreign operations funds, these are not subject to similar
country-specific aid prohibitions. The theory for using these
funds would be similar to that for using the NDF, i.e,, the
provision of fuel would constitute a technical project which
was part of the effort to improve cooperative monitoring by
reducing the country's nuclear capability.

(2) CINC Initiative Fund - 10 U.S.C. 166(a) -~ authorizes use of
funds for "contingencies"; $25M appropriated for this account

for FY 95.
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(3) Emergency and Extraordinary Expense (EEE) authority - 10
U.S.C. 127 - authorizes use of funds for "any emergency and
extraordinary expense which cannot be anticipated or
classified." Has been broadly interpreted to permit use of
funds for Haiti and Africa peacekeeping. Separate
appropriations for certain branches of the armed services
(e.g., from FY 95 O & M: for Army -~ $14,437,000; Navy -
$4,301,000; for Air Force - $8,762,000; for Defense-wide -
$23,768,000 of $25M CINC fund may be used under the broader EEE

authority.

Other resources:

Section 552(c) Drawdown authority of the FAA - authorizes the
President to drawdown the commodities and services of any USG
agency when an "unforeseen emergency requires the immediate
provision of assistance under this chapter."” The chapter
authorizes assistance for "peacekeeping operations and other
programs carried oul in furtherance of the national security
interests of the United States.” One day prior notification
required; $25M annual cap; most flexible of drawdown
sauthorities, and thus there are numerous competing needs for
it. This authority would have to be used in conjunction with
the section 614 waiver authority.
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From: Baker, James E.

To: Poneman, Daniel B.; Litwak, Robert S.; @LEGISLAT-Legislative Affairs
Cc: /R, Record at A1; Kreczko, Alan J.

Subject: Kim Letter [UNCLASSIFIED]

Date: Monday, July 17, 1995 10:40AM

Judge Mikva has still not heard back from Sen. McConnell. In light of your view and State's that the
Galucci meeting must go forward today, Ab is prepared to move to plan B and authorize Galucci to show
the letter to McConnell if he must. However, Ab was very clear that he would prefer that Galucci attempt
to brief the letter first and only show it to McConnell as a last resort, but not leave it.

Please let me know if you have any questions regarding this message. | will advise State's lawyer (Jim v/
Thessin) on this matter as well. Thank you.

Page 1



NATIONAL SECURITY COUNCIL
© WASHINGTON, D.C. 20506

OFFICE OF THE LEGAL ADVISER

FAX TRANSMITTAL COVER SHEET

DATE:
TO: FROM: '
Cou e o oo
PHONE NO.: PHONE NO.: (202)456-9111
FAX NO.: _ FAX NO.: (202)456-9110
136- 71§59
COMMENTS : -

NUMBER OF PAGES (includinq cover page) .




( WASHFAX RECEIPT
DEPARTMENT OF STATE

of [ 12 P45 Q//
- \ S/S # , )

011841

MESSAGE NO. CLASSIFICATION Feeret— No.Pages ____7
FROM: __Joel Wit S/AL 647-1866 6313
{Officer name) (Office symbol) (Extension) ~ (Room number)

MESSAGE DESCRIPTION _ Agreed Framework Between the U.S. and the DPRK

TO: (Agency) DELIVER TO: ' Extension Room No.
NSC ' sDon Poneman 395-5697 380, OEOB
FOR:  CLEARANCE[ |  INFORMATION[ ] PermequesT[ ]  commenT
REMARKS:
S/S Officer; BJs

UNCLASSIFIED UPON REMOVAL

- ?ED ATTAC

?nftgllgA Dam:%ﬁg

2009 - 0538~ F

l I9vd FLENZ NGOV ‘ON GG:91 vr6 . 210 (3m) . JLVYLS 40 LNIWLEYd3d



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO.
AND TYPE

SUBJECT/TITLE

DATE RESTRICTION

001a. draft

Agreed Framework between USA and DPRK (5 pages)

10/00/1994  PI/b(1)

COLLECTION:
Clinton Presidential Records
National Security Council
Mary Derosa (Legal Advisor)
OA/Box Number: 3500

FOLDER TITLE:
North Korea [3]

2009-0528-F
kc1440

RESTRICTION CODES

Presidential Records Act - |44 U.S.C, 2204(a)]

P1 National Security Classified Information {(a)(1) of the PRA]|

P2 Relating to the appointment to Federal office [(a)(2) of the PRA|

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA|

PS5 Release would disclose confidential advice between the President
and his advisors, or between such advisors |a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA|

(. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C,
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - |S US.C. 852(b)|

b(1) National security classified information [(b)(1) of the FOIA|

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA|

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

h(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA|

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy {(b)(6) of the FOIA|

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA|

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA|



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

001b. paper Confidential Minute to the Agreed Framework (2 pages) 10/00/1994  P1/b(1)
COLLECTION:

Clinton Presidential Records
National Security Council
Mary Derosa (Legal Advisor)
OA/Box Number: 3500

FOLDER TITLE:
North Korea [3]

2009-0528-F
kcl440

RESTRICTION CODES

Presidential Records Act - |44 1.S,C. 2204(a)|

Pl National Security Classified Information [(a)(!) of the PRA]

P2 Relating to the appointment to Federal office {(8)(2) of the PRA|

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA|

PS Releasc would disclose confidential advice between the President
and his advisors, or between such advisors |a)(S) of the PRA|

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA|

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM, Personal record misfile defined in accordance with 44 US.C,
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C, 552(b)|

b(1) National security classified information [(b)(1) of the FOIA|

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA|

b(3) Release would violate a Federal statute [(b)}(3) of the FOIA)

b(4) Release would disclose trade secrets or confidential or financial
information |(b)(4) of the FOIA|

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA|

h(7) Release would disclose information compiled for law enforcement
purposes {(b)(7) of the FOIA|

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA|

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA|



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

002. cable re responses to issues raised re DPRK settlement (5 pages) 10/12/1994  Pl/b(1)
COLLECTION:

Clinton Presidential Records
National Security Council
Mary Derosa (Legal Advisor)
OA/Box Number: 3500

FOLDER TITLE:
North Korea [3]

2009-0528-F
kcl440

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a))

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office {(a)(2) of the PRA]

3 Relcase would violate a Federal statute [(a)(3) of the PRA)

P4 Release would disclose trade secrets or confidential commercial or
financial information |(a)(4) of the PRA]

PS Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S,C.,
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - |5 U.S.C. §52(b)|

b(1) National security classificd information [(b)(1) of the FOIA|

b(2) Release would disclose internal personnel rules and practices of
an agency |(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)}(3) of the FOIA|

b(4) Release would disclose trade secrets or confidential or financial
information |(b)(4) of the FOIA|

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|

b(8) Release would disclose information concerning the regulation of
financial institutions |(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA|



In: OcT 13494 15:57 hn. 015 P.OZ2
. “AFT

Alternative Energy Capability pHoTOCOPY
Funding PRESERVAT\ON

State Funds:

(1) Economic Support Funds (ESF) (appropriated under the
Foreign Operations Appropriations Act (Foreign Ops Act)) and
authorized by the Foreign Assistance Act (FAA)) - funds could
only be made available pursuant to a special waiver authority
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the
FAA) waiving foreign aid prohibitions applicable {o the
country. These include prohibitions on direct and indirect
assistance to the country using foreign operations
appropriations, and on any assistance authorized by the FAA on
account of terrorism and communism. If insufficient funds are
available in the ESF account, Lhe FAA transfer avthority (sec.
610 of the FAA) may be invoked by the President to transfer
funds into that account. S8Significant political problems could
be encountered on the Hill during informal and formal
consultations, particularly with regard to the use of foreign
operations funds, since the Congress imposed an explicift ban
this year on the use o0f such funds for the country at issue.

(2) Nonproliferation and Disarmament Fund (NDF) - $10M
appropriated for FY 95 in the Foreign Ops Act, subject to =
"notwithstanding” authority but also to the regular (15 day)
notification precedures., The theory for using this fund is
that the provision of alternative energy sources furthers
disarmament and nonproliferation objectives of the initiative.

oD Fundgk;

(1) International Nonproliferation Initiative Fund - Sec. 1505
of the FY 93 Naticonal Defense Authorization Act (P.L. 10.-484),

as amended by sec. 150770 . of the FY 95 National Mef. e
Authorization Acr /¢ 7), authorizegs assistars :
"eftorts to .ational cooperat’ g
of nuclear, ¢ emical and missi’ ion
through htechw:i! Loand improved iaf

sharing".

For FY 94, %2> aCo 070 . ava'lable, and for PY -
$20,000,000 is wva:.al:le. Thi- is subject to a 30--1.
notification requi.-anensn, Tr possible *hat use of

funds might be a bi. 1-5% coateotious on - oAt =

nnilhke

* t appea - that the broad restriction of sectio.. ., of
Coe FAA, wiooch currently prohibits a1l assistance .o this or
any ~btbes ach vith respect to countries with whom the U.8. has
severed dirlnmetic relations, can be interpreted .- -ot

apc ying o the o untry in guestion with which S, has
rever aestarlsre. such relations., 1f this pro. were

ars ccattle, U veaid bhe necessary to estaklish slations
Lrere usynag Dedoease funds to provide assistan
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the foreign operations funds, these are not subject to similar
country-specific aid prohibitions. The theory for using these
funds would be similar to that for using the NDF, i.e., the
provision of fuel would constitute a technical project which
was part of the effort to improve cooperative monitoring by
reducing the couniry's nuclear capability.

(2) CINC Initiative Fund - 10 U.,S.C. 166(a) - authorizes use of
funds for "contingencies"; $25M appropriated for this acecount
for FY 95.

(3) Emergency and Extraordinary Expense (EEE) authority - 10
U.8.C. 127 - authorizes use of funds for "any emergency and
extraordinary expense which cannot be anticipated or
classified." Has been broadly interpreted to permit use of
funds for Haiti and Africa peacekeeping. Separate
appropriations for certain branches of the armed services
(e.g., from FY 95 O & M: for Army - #14,437,000; Navy -
$4,301,000; for Air Force -~ $8,762,000; for Defense-wide -
$23,768,000 of $25M CINC fund may be used under the broader EEE
authority.

Other resources:

Section 552(c) Drawdown authority of the FAA - authorizes the
President to drawdown the commodities and services of any USG
agency when an "unforeseen emergency requires the immediate
provision of assistance under this chapter."” The chapter
authorizes assistance for "peacekeeping operations and other
programs carried out in furtherance of the national security
interests of the United States." One day prior notification
required; $25M annual cap; most flexible of drawdown
authorities, and thus there are numerous competing needs for
it. This authority would have to be used in conjunction with
the section 614 waiver authority.

draftted: L/PM - CSchwalh #5717
cleared:L/FPM -~ ECummings
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Alternative Energy Capabilily
Funding

State Funds:

(1) Economic Support Funds (ESF) (appropriated under the
Foreign Operations Appropriations Act (Foreign Ops Act)) and
authorized by the Foreign Assistance Act (FAA)) - funds could
only be made available pursuant to a special waiver authority
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the
FAA) waiving foreign aid prohibitions applicable to the
country. These include prohibitions on direct and indirect
assistance to the country using foreign operations
appropriations, and on any assistance authorized by the FAA on
account of terrorism and communism, If insufficient funds are
avallable in the ESF account, the FAA transfer authority (sec.
610 of the FAA) may be invoked by the President to transfer
funds into that account. Significant political problems could
be encountered on the Hill during informal and formal
consultations, particularly with regard to the use of foreign
operations funds, since the Congress imposed an explicit ban
this year on the use of such funds for the country at issue.

(2) Nonproliferation and Disarmament Fund (NDF) - $10M
appropriated for FY 95 in the Foreign Ops Act, subjeclL to a
"notwithstanding" authority but also to the regular (15 day)
notification procedures. The theory for using this fund is
that the provision of alternative energy sources furthers
disarmament and nonproliferation objectives of the initiative,

DoD Funds»:

(1) International Nonproliferation Initiative Fund - Sec. 1505
of the FY 93 National Defense Authorization Act (P.L. 102-484),
as amended by sec. 1501(b)(2) of the FY 95 National Defense
Authorization Act (P.L. 102-337), authorizes assistance for

"efforts Lo improve international cooperative monitoring
of nuclear, biological, chemical and missile proliferation
through technical projects and improved information
sharing".

For FY 94, $25,000,000 was available, and for FY 95,
$20,000,000 is available. This is subject to a 30-day advance
notification requirement, It is possible that use of these
funds might be a bit less contentious on the Hill since, unlike
the foreign operations funds, these are not subject to similar
country-specific aid prohibitions. The theory for using these
funds would be similar to that for using the NDF, i.e., the

* Only available if the U.5. were to reestablish diplomatic
relations with Lhe DPRK, thereby making inapplicable sec.
620(t) of the FAA which currently prohibits all assistance
under this or _.any other. act with respect to countries with whom
the U.8. does not have diplomatic relations.
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provisioh of fuel would constitute & technical project which
was part of the effort to improve cooperative monitoring by
reducing the country's nuclear capability.

(2) CINC Initiative Fund - 10 U.S8.C. 166(a) - authorizes use of
funds for "contingencies"; $25M appropriated for this account
for FY 95.

(3) Emergency and Extraordinary Expense (EEE) authority - 10
U.8.C. 127 - authorizes use of funds for "any emergency and
extraordinary expense which cannot be snticipated or
classified." Has been broadly interpreted to permit use of
funds for Haiti and Africa peacekeeping. Separate
appropriations for certain branches of the armed services
(e.g., from FY 95 O & M: for Army - $14,437,000; Navy -
$4,301,000; for Air Force - #8,762,000; for Defense-wide -
$23,768,000 of $25M CINC fund may be used under the broader EEE
authority.

Other resources:

Section 552(c) Drawdown authority of the FAA ~ authorizes Lhe
President to drawdown the commodities and services of any USG
agency when an "unforeseen emergency requires the immediate
provision of assistance under this chapter." The chapter
authorizes assistance for. "peacekeeping operations and other
programs carried out in furtherance of the national security
interests of the United States.” One day prior notification
required; $25M annual cap; most flexible of drawdown
authorities, and thus there are numerous competing needs for
it. This authority would have to be used in conjunction with
the section 614 waiver authority.
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cleared:L/PM ~ ECummings
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Alternative Energy Capability Funding M= she~ Stenn—
ShAias .

Question Presented

What legal authorities are available to provide 50,000 metric
tons of fossil fuel (heavy o0il or coal) on an immediate basis to
North Korea, in the event such an undertaking were to become an
element of an agreement between the United States and the DPRK.
The cost of such an undertaking is estimated at $5-10 million.

This issue was first raised during the negotiations occurring the
week of October 10. We further understand that this possible
term of agreement has not been approved or endorsed by policy
makers, but may be agreed to by negotiators ad referendum. This
paper does not address the related question of legal authority to
provide 500,000 metric tons of fossil fuel to the DPRK over the
next ten years.

Conclusion -t Mus bper & ~éﬂb%*ﬂ

DOE, State and DOD have available legal authoritie
used.  to fund an initial installment of fossil fuel.

that could be
Howevex, 1.

.deo-oo'nJ\Pn which agency is ultimately designated to provide 7
o\ g assistance, should policy makers determine to do so,
(7 additiogai authorization from Congress will be required.
N Therefore, we could not now legally commit to a package that
“~—1jrcluded both elements. In addition, State and DOD counsel E& ¥ E

remain concerned that use of their agency authorities in this

N O
context could be challenged on the Hill.
f\ab-%u\-
Summary of Authorities e
N.(_%m:ﬁh—-‘

a. DOE Funds:"

If directly tied to the objective of nuclear non-proliferation,
DOE has authority to acquire and purchase real property and to
sell, lease or grant that same real property. In addition, DOE

has authority to “without regard to . . . any other law,
make such disposition [of surplus materials] as it may deem
desirable of . . . (2) any other property, the special

disposition of which is, in the opinion of the Commission [the

" It appears that the broad restriction of section 620(t) of the FAA, which
currently prohibits all assistance under this or any other act with respect to
countries with whom the U.S. has severed diplomatic relations, can be
interpreted as not applying to the country in question with which the U.S. has
never established such relations. If this provision were applicable, it would
be necessary to establish such relations before using Defense funds too
provide assistance.

; - $ Yt St/

ter = T T DRAFT
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Secretary], in the interest of the national security.” AEA
Sections 161(i) and (j). The FY 1995 DOE appropriations contain

$_ _million/billion authorized for spending on these purposes.

Sections 121 and 122 of the Atomic Energy Act authorize Energy to
give broad effect to the policies contained in treaties made
after 1954. Further, any provision of the Act that conflicts
with the provisions of such a treaty “shall be deemed to be of no

force or effect.” Finally, use of this authority would be
consistent with one of the purposes of the Act provided in
Section 3.c. . . . to make the maximum contributions to the

common defense and security and national welfare, and to provide
continued assurance of the Government’s ability to enter into and
enforce agreements with nations or groups of nations for the
control of special nuclear materials and atomic weapons.”

b. State Funds:

(1) Economic Support Funds (ESF) appropriated under the Foreign
Operations Appropriations Act (Foreign Ops Act)) -- funds could
only be made available pursuant to a special waiver authority
(e.g., sec. 614 (largest annual ceiling), or sec. 451 of the FAA) R~
waiving foreign aid prohibitions applicable to the country. i
These include prohibitions on direct and indirect assistance to Lw”iw“t“
the country using foreign operations appropriations, and on any U ok
assistance authorized by the FAA on account of a country being “e¥Ac e
designated a terrorist or communist state/government?f If

insufficient funds are available in the ESF account, the FAA ° o
transfer authority (sec. 610 of the FAA) may be invoked by the (~Xaes
President to transfer funds into that account. . The majority of eLiVe-X

ESF moneys are fenced off and may not be used for other purposes. ?;x;}~ .
We understand that approximately $330 million is “available.”

Jees G\ I v G deo S AL (,\W W/q__“_r\— (a2d vae
Significant political problems could be encountered on the Hill \a ve
during informal and formal consultations, particularly with 1 R

regard to the use of foreign operations funds, since the Congress
imposed an explicit ban this year on the use of such funds for i

the country at issue. N

. X ) f“;“
(2) Nonproliferation and Disarmament Fund (NDF) -- $10M b~,¢xkx*"
appropriated for FY 95 in the Foreign Ops Act, subject to a %
"notwithstanding" authority but also to the regular (15 day) Sea~ @

notification procedures. The theory for using this fund is that%ﬁo\
the provision of alternative energy sources furthers disarmamentb“wkxa?
and nonproliferation objectives of the initiative.

we vood

c. DOD Funds: Svetee [\
(1) CINC Initiative Fund -- 10 U.S.C. 1l66(a) -- authorizes use \2sd —
of funds for "contingencies": $25M appropriated for this account oo, -
Nc\t- MMA/_!

AN M . . jk
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for FY 95. Authorizes Chairman of the JCS to provide funds to an

officer he designates for specified activities authorized by —r

statute including: (2) contingencies. The statute cites as a o

priority “the provision of funds to be used for activities with ¥

respect to an area or areas not within the area of responsibility;iff:j

of a commander of a combatant command that would reduce the

threat to, or otherwise increase, the national security of the h’:;%u—

United States.” Not more than $7 million may be used to purchase
items with a unit cost in excess of $15,000.

(2) Emergency and Extraordinary Expen
U.S.C. 127 -- authorizes use of 0O &

Has been brocadly interpreted to“permit use of funds “for Haiti and A
Africa peacekeeping. Separate appropriations for certain
branches of the armed services (e.g., from FY 95 O&M: for Army -
- $14,437,000,000; Navy -- $4,301,000,000; for Air Force --
$8,762,000,000; for Defense-wide -- $23,768,000,000. However,
the majority of Defense-wide funds are authorized for specific
accounts and” }€>'jt available.

-
(3) Intern iefial Nonproliferation Initiative Fund -- sec. 1505
of the FY 93 National Defense Authorization Act (P.L. 102-484),
as amended by sec. 1501(B)(2) of the FY 95 National Defense
Authorization Act (P.L. 103-337), authorizes assistance for:

"efforts to improve international cooperative monitoring
of nuclear, biological, chemical and missile proliferation
through technical projects and improved information

sharing."

_ bt 2 /
For FY 94, $25,000,000 was available, and for FY 95, $20,000,000\ .

is available. This is subject to a 30-day advance notification
fequirement. These funds, unlike the foreign operations funds,
is are not subject to the country-specific aid prohibitions
contained in the FAA. The theory for using these funds would be
similar to that for using the NDF; i.e., the provision of fuel
would constitute a technical project which was part of the effort
to improve cooperative monitoring by reducing the country’s
nuclear capability. Nonetheless, in the judgment of some
counsel, use of this authority could be viewed as a stretch as
the illustrative list of activities envisioned under this statute

are international cooperative activities, with UNSCOM and

the IAEA. Now D et o (bwqjls\b \ij &b«h) o t —
d. Authorities for In-Stock Resources: Yo ot Yo

Section 552(c) Drawdown Authority of the FAA -- authorizes the

President to drawdown the commodities and services in stock of
any USG agency when an "unforeseen emergency requires the

DRAFT

St=d
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immediate provision of assistance under this chapter." The
chapter authorizes assistance for "peacekeeping operations and
other programs carried out in furtherance of the national
security interests of the United States." One day prior
notification required; $25M annual cap; most flexible of drawdown
authorities, and thus there are numerous competing needs for it.
This authority would have to be used in conjunction with the
section 614 waiver authority. As a practical matter, this
authority would only appear to be available in the event that the
fossil fuel in question is soft coal, y, . ., k is A She O

T o
Interagency ifggz;zggﬁ‘

In the absence of Congressional authority for a directed
transfer, the interagency transfer of funds is governed by the
Economy Act, 31 U.S.C. 1535-1536. 1In short, the Economy Act
permits the obligation of an appropriation of one agency (the
ordering agency) to pay for goods provided by or services
performed by another agency so long as both agencies have the
underlying authority to undertake the activity in question. 1In
addition, the Economy Act requires that (1) amounts are
available; (2) the head of the ordering agency decides the order
is in the best interest of the U.S. Government; (3) the agency to
fill the order is able to provide the ordered goods or services;
and, (4) the head of the agency decides the ordered goods or
services cannot be provided as conveniently or as cheaply by a
commercial enterprise.

As applied by the Executive branch, in consultation with the
Congress, an effective Economy Act argument requires the agency
placing the order (i.e., the agency with the appropriated funds)
to demonstrate that the good or service provided by another
agency benefits the ordering agency and that it is more efficient
for the other agency to provide the service than for the ordering
agency to provide it themselves. This might be the case where
two agencies are authorized to expend money on non-proliferation
activities, but one agency may be better situated with respect to
skills, liability risks, etc.
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NATIONAL SECURITY COUNc|L  Resubmitted 8243

WASHINGTON, D.C. 20504

December 21, 1998

ACTION

MEMORANDUM FOR SAMUEL R. BERGER
FROM: GARY SAMORE

SUBJECT : Presidential Determination on U.S. Assistance to
the Korean Peninsula Energy Development
Organization (KEDO)

The attached memo to the President recommends that he exercise
his section 614 waiver authority to provide an additional $12
million to KEDO. With these funds, KEDO will be able to resume
and complete 1998 shipments of heavy fuel o0il to North Korea.

Concurrence by: Jack Pritchard, Mara Rudman, Newell
Highsmith

RECOMMENDATION

That you forward the attached memo to the President.

Attachment

Tab 1 Memorandum to the President
Tab A Presidential Determination
Tab B Incoming Correspondence
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THE WHITE HOUSE
WASHINGTON

ACTION
MEMORANDUM FOR THE PRESIDENT
THROUGH: THE EXECUTIVE CLERK

FROM: SAMUEL BERGER @ e~
LARRY STEIN

SUBJECT: Presidential Action Required to Provide an

Additional $12 Million to the Korean Peninsula
Energy Development Organization (KEDO)

PUI‘EOSG

To invoke Presidential waiver authority under Section 614 of the
Foreign Assistance Act to provide $12 million to KEDO.

Background

On November 27, 1998, you authorized the Department of State to
consult with, and provide written justification to, the
appropriate committees of Congress on your intent to use section
614 waiver authority to provide $12 million in Economic Support
Funds (ESF) to KEDO for heavy fuel oil purchases for North
Korea. On December 7, 1998, State notified the NSC that these
Congressional consultations have been completed.

State reports that the relevant committee staff raised no
objections to the proposed reprogramming of $12 million in ESF
funds for KEDO, but they did express strong concerns about
recent North Korean activities, particularly regarding heavy
fuel 0il diversions and the suspect underground site, which
could weaken support for future funding. State recommends, and
we agree, that you use your section 614 waiver authority to
provide these funds to KEDO. With these funds, KEDO will be
able to resume and complete the required 1998 heavy fuel oil
shipments to North Korea.

Recommendation

That you sign the Presidential Determination at Tab A.

cc: Vice President
Chief of Staff



Attachments
Tab A Presidential 614 Determination
Tab B Incoming Correspondence
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THE WHITE HOUSE
WASHINGTON

Presidential Determination
No.

MEMORANDUM FOR THE SECRETARY OF STATE

SUBJECT: Use of $12 Million in Economic Support Funds for a
U.S. Contribution to the Korean Peninsula
Development Organization (KEDO)

Pursuant to the authority vested in me by section 614(a) (1) of
the Foreign Assistance Act of 1961, as amended, 22 U.S.C.

2364 (a) (1) (the “Act”), I hereby determine that it is important
to the security interests of the United States to furnish up to
$12 million in funds made available under Chapter 4 of Part II
of the Act for assistance for KEDO without regard to any
provision of law within the scope of section 614(a) (1). I
hereby authorize furnishing of this assistance.

You are hereby authorized and directed to transmit this
determination to the Congress and to arrange for its publication
in the Federal Register.




S/S 9821261
United States Department of State

Washington, D.C. 20520

§2Y
December 7, 1998 - (4 ?3
UNCLASSIFIED

MEMORANDUM FOR GLYN T. DAVIES
EXECUTIVE SECRETARY
NATIONAL SECURITY COUNCIL

SUBJECT: Presidential Action Required to Use $12 Million in
Economic Support Funds to Make a Supplementary
U.S. Contribution to the Korean Peninsula Energy
Development Organization (KEDO)

This memorandum requests that the President sign the
Determination required to make available $12 million in
Economic Support Funds for a contribution to KEDO in order
to provide heavy fuel oil to North Korea. On November 27,
1998, the President authorized the Department of State to
consult with, and provide a written justification to, the
appropriate committees of Congress prior to making his
decision whether to exercise his authority under section
614 (a) (1) of the Foreign Assistance Act of 1961, as amended
(FAA), to permit this U.S. contribution to KEDO.

The Department of State has held formal consultations
with, and provided the written policy justification to, the
relevant Congressional committees as required under Section
614. Congressional staff members raised no objections to
reprogramming the $12 million in ESF funds, but majority
staff members on both authorizing and appropriations
committees reiterated strong concerns over recent North
Korean activities, particularly regarding heavy fuel oil
diversion and questions surrounding the suspect underground
site. They indicated these problems called into question
the entire Agreed Framework and would further weaken
Congressional support for future funding.

In the context of the consultations, staff members
for Sen. Jesse Helms (R-NC) and Rep. Benjamin Gilman (R-NJ)
again asked for access to drafting and clearing information
related to the Secretary’s Congressional testimony and
certain press guidance on North Korea. Some staff members
indicated that their support for the 614 waiver hinged on
fulfillment of the request. We have offered to brief the
staff on procedures for preparing the Secretary’s testimony

UNCLASSIFIED




UNCLASSIFIED
-2

and press guidance. However, in keeping with established
policy, we will redact the names of drafting and clearing
officers below assistant secretary level. The staff has

agreed to the briefing, but may continue to insist on the
drafting and clearing information.

Section 634A of the FAA and section 515 of the FY 99
Foreign Operations, Export Financing, and Related Programs
Appropriations Act require that the “reqular notification
procedures” apply to the obligation of these funds, i.e., a
notification to -Congress 15 days before making the funds
available to KEDO. While a waiver of this requirement is a
legally available option, we do not recommend doing so on
this occasion.

The $12 million which would be provided as a result of
the President’s exercise of his waiver authority is needed
urgently to allow KEDO to resume and complete 1998 shipments
of heavy fuel o0il to North Korea, fulfilling our obligations
under the Agreed Framework and the understanding reached
with the DPRK in the August-September New York talks.
(Although we told the North Koreans during the New York
talks that the 1998 HFO shipments should be completed by the
end of this year, they are now likely to extend through most
of January. We believe this will still be acceptable to the
North Koreans.)

Accordingly, we recommend that the President exercise
his authority under section 6l4(a) (1) of the FAA and sign
the attached Presidential determination that “it is in

important to the security interests of the United States” to
furnish $12 million in reprogrammed ESF funds to KEDO.

Kristie A. Kenney
Executive Secretary

Attachment:

Draft Presidential determination under section 614

UNCLASSIFIED




The White House
Washington, D.C.
Presidential Determination
No. '

MEMORANDUM FOR THE SECRETARY OF STATE

SUBJECT: Use of $12 Million in Economic Support Funds for a
U.S. Contribution to the Korean Peninsula Energy
Development Organization (KEDO)

Pursuant to the authority vested in me by section 614 (a) (1) of the
Foreign Assistance Act of 1961, as amended, 22 U.S.C. 2364 (a) (1)
(the “Act”), I hereby determine that it is important to the
security interests of the United States to furnish up to 512
million in funds made available under Chapter 4 of Part II of the
Act for assistance for KEDO without regard to any provision of law
within the scope of section 614(a) (l). I hereby authorize the
furnishing of this assistance.

You are hereby authorized and directed to transmit this
determination to the Congress and to arrange for its publication
in the Federal Register.
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Cc: /R, Record at A1; Kreczko, Alan J.; Hunerwadel, Joan S.
Subject: DPRK Consular Protection Arrangement [UNCLASSIFIED]
Date: Tuesday, August 29, 1995 11:21AM
Bob:

After consultation with L/EAP, | clear the draft notes. Thanks for the look.
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August 23, 1995

Mr. Pak Sok Gyun
Deputy Director
Ministry of Foreign Affairs
Pyongyang, DPRK

Dear Mr. Pak:

This is in reply to your letter of August 14, 1995, passed
to us through the New York channel, concerning the interim
consular protection arrangements and liaison office issues.

We were pleased to receive your agreement on the exchange
of diplomatic notes between our two Missions to the United
Nations to finalize the bilateral agreement on the scope and
substance of the consular functions to be carried out during
the period of the interim arrangement.

We accept the proposed changes as contained in your August
14 letter to the revised drafts of the diplomatic notes to be
exchanged between our Missions to the United Nations.

When the United States Mission to the United Nations
receives your diplomatic note, it will rapidly send the U.S.
diplomatic note in reply to the DPRK Permanent Mission to the
United Nations. Your note to the Swedish government will then
be the final detail to put the arrangement in place.

With regard to the visit of the liaison office team to the
DPRK, we have informed the DPRK Permanent Mission to the United
Nations that the team proposes to come in September. The exact
date and composition of the U.S. team remain to be finalized.

The team will address the difficulties raised by your
reversal on the agreed position reached in December 1994
regarding the transmission of diplomatic pouches through
Panmunjom.

Sincerely,

Jeffrey Goldstein
Bureau of East Asjian and
Pacific Affairs
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Drafted: EAP/K:CDennison, 8/22/95
SEKGEN 2253

Cleared: EAP:THubbard
S/AL:JWit
L/EAP:JHergen
CA/OCS:EBetancourt
P:JMarty
NSC:RSuettinger
TO/UNP:KBoesel
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Democratic People’s Republic of Korea

Permanent Mission to the United Natioas

S1S East 72ad Streec. 38F, New York, NY. J0021
Tel (212) 7720712 (0725) FAX (212) 772073

FAX COVER

ror ME. LYAN Tanik
FAX NO: 9l82) AL 9~ 5004
FROM: /AN SoNG Rys(
FAX NO: (21j}) 772-0735 (Telephone 772-0712)
PAGES chni yDING COVER:

DATE:

NOTE:
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{ Translation )
Pyongyang, August 14, 1995

Mr. Lynn Turk

Coordinator for U.!| -DPRK Affairs

Bureau for East Asi ian and Pacific Affairs
Department of Starl:

United States of Al erica

¥oshington. D.C. '

Dear Mr. Lynn Turk

I aa respondi)fg to your letter of July 31. 1995.

¥c agree with prour proposal that our two Permanent
Missions to the Un|ted Nations exchange notes to finaljze
bilatera! agreemen| on the scope and substance of the consular
functions and on tie interim arrangement for consular
protection servicei, and we also agree to your view that this
agrecment will mot, constituic the establichment of concular
relations under thq:f Vienna Convention on Consular Relations.

¥e zre proposi ng just some minor changes in yowr proposed
draft motes., to imi rove the clarity of the substantive points
cutlined in the drifta, as follows:

First, as ve {Bree with your suggestion that up to ivo
peabers of the dlpl bwatic staff of the DPRK Permancnt Mission
to the United Naul ns will be permitted to carry cut interim
conaulse prote'-t:.:n. sarvices for tha DPRK, there should be a
clear stipulation (If the principle of reciprocity. under vhich
one official of thi: Svedish Government and another member of
the diplomatic sta;f of the Interest Section of the Federal

Republic of German!: to the OPRK vill be permitted to carry out
interis consular pJ otection scrvices for the U.S,

Second, in vity of the complicated structure of the firs:
sentence of your pi vposed draft of the DPRK nete to the LS.,
ve propose that this sentence be troken into t¥o sentences for
the coavenience of nndarrtanding

435 ASIAN AFFAIRS
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Fe are attachjhg herewith the revised drafts of the notes
to be exchanged belreen the tvo Permancnt Missions to the
United Nations. |

Upon receipt ¢f your agreement to these crafts. the DPRK
Permanent Mission {p the United Nations will send its note.
written as in our fjvised version based on your draft in your
July 31 letter, to|lhe U.S. Permanent Mission to the Unjted
Nations, Further. jpon receipt of the note fream tha li. S,
Permanent Mission 1' the United Nations in response to the
DPRK note, we will ';;otify the Royal Swedish Govermwent of our
bilateral agreement

With respect t) the selection of the i S. liaison office
buildings. we vould like to make it clear that we have already
agreed to a visit Y1 Fyongyang by a group of U.S. experts. in
the sense that se % uld permit the collccation of the U.S.
office in the compq ind of the Interest Section of the Federal
Republic of Germany tc the DPRK.

In our view, ¥y u can consult with the DPRK Permanent
Migsion to the Uni I.d Nations in New York to firm up the
specific tiaming of |the DPRK visit by & group of U.S. experts.

¥ith regard toi ithe impermissibility of the transmission
of diplomatic pouchis through Panmunjom for reasons beyord our
control, If the U8 position is that ve should renegotiate
all technical and cinsular issues because of this problem. ve
vill not chject to ;hat. for our part as well.

Fe vil]l be ava hing your more gpecific proposals inm this
regard,

Sincerely vours,

+  Pak Sok Gyun

- Deputy Director
Departwent of U.S. Affairs
Ministry of Fcreigm Af{airs
Democratic Peoples Republic of Korea

[doo6
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Attachments: 1. Drajt DPRK Note
2. Drajt 1i_S. Note of Reply

1) Draft Note of thi: DPRK to the U.S.

(Begin text) ;

The Perpanent |(ission of the Democratic People’s Republic
of Kerea to the Unijied Nations presents its complimenis to the
Permanent Mission d! the United States of America to the
United Nations und | e the henowr to inform the latter of the
agrecment to the cqtents contained in the latter’s Note dated
april 25. 1995.

Upon instruct:l‘bn from the Ministry of Foreign Affairs of

™ the Democratic Peuflc's Ropublic of Korca in this regard. the
Perganent Misgsion Hf the Democratic People’s Republic of Korea
to the United Natﬂ hs hereby transmits the following
confirmgtion with ! ,lyegard t0 the scope and substance of the
censular pmtectio;l functions to be carried out on a temporary
basis by the DPRK | lermancnt Miesion tn the United Nations and
by the Reyal Swedj lh Embassy tc the DPRK, assisted by the
Tnterest Section d| the Federal Republic of Germany. until the
opening of liaisotl.;ofi‘ices between the UPBK and Lhe U.S. in
accordance with tH} Agreed Frameserk of Octcber 21, 1994:

The Democratic Poople’s Republic of Kores agrees to the

U.S. proposal thai ' the Democratic People’'s Republic of Korea
arsd the United StJ kes of Awerica agree on the wrangesent that
up to two members|bf the diplomatic staff of the DPRK
Persanent Mission|to tho United Nations in Nev York and one
official of the Rlyal Svedish Government and another wember of
the diplomatic stl|{ff of the FRG Interest Section to the DPRK
shgll be pernitte,i_l to carry out interim consulw protection
services {or the IPEK and the U.S. respectively. prior to the
establishment of | liaison offices. Such protection services

~~ w1l include the|lunctions prescribed in paragraphs 1) through
10) of the Consular Issues Sections of the Understanding
agrecd upon at tﬂg DPRK-U.S, experts meuting in Docember of
1894,
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.

The DPRK Perd inent Mission to the United Nations and the
Royal Swedish Embdisy‘ and/or the FRG Interest Section ir
Pyongyang. as aqu' .Ldy agreed upon, shall have no authority to
issue passparts or 'vigcas, except that the DPRK Permanent
Miagion to thc Uni ‘od Nations shall have the function of
providing replacey mt passports to the nationals of the DPRK.

|

~ Travels by of ticials of the DPRK Permanent Mission to the
United Natioms amd by the official of the Royal Svedish
Governmont and/or ‘the official of the FRG Interoat Sceijon to
the DPRK. vhich ar: connected to the performance of these
interim consular g otection services shall be alloved in
accordance vith e ’ isting travel regulations in the DPRK and
U.S.

The Permanent IMission of the Democratic People’'s Republic
of Korea to the Unlted Nations avmils itself of this
oppertunity to renis to the Permanent Mission of the United
States of Americai:,uo the United Nations the assurances of its
highost considex-aq jor.

!

(End text)

2) Draft Reply .‘-"ot.;"o of the U.S. to the DPRK

(Begin text) L

The Permanent :Mission of the United States of Awerica to
the United Nations presents its compliments to the Permanent
Mission of the Demicratic People’s Republic of Korea and hss
the honour tc infqm the lgtter that the Govermment of the
United States of A lerica agrees to the proposal for interim
coneular protccti&i sevices cutlined in the Note dated August
sx, 1995 from the ’ermanent Mission of the Democratic Pecple’s
Republic of Korea .o the United Nations to the Permanent
Migsion of the Uni led States of America ito the United hations.

7)
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This arrangemnt does not constitute the establishment of
consular relations, in accordance vith the Vienna Cenventien on

Consular Relations

This arrangedint vill take effect immadiately upon
notification by thii DPRK Government to the Rayal Swvedish
Government of the !IPRK's agreepent to the Svedisn Note of
April 19, 1995 del vered to the DPRK Embassy in Stockhola.

The Permanent Mission of the United Statecs of America to
the United Natjons javails itself of this opportunity to renex
to the Permpanent ﬂ|ssion of the Deaecratic People’s Republic
of Kerea to the Un;ted Nation the assurances of its highest
consideration. :

(End text)

9 )
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Baker, James E. K& 00

From: Baker, James E. O Nape ¥ orun
To: Samore, Gary S. - )

Cc: /R, Record at A1; Kreczko, Alan J.; Hunerwadel, Joan S. n-Es—n'\'-sm—Q S,
Subject: KEDO [UNCLASSIFIED]

Date: Friday, March 29, 1996 12:54PM

Gary:

Here are my comments and clearance on your KEDO package. However, please let me know if OMB, or
any other agency, raises serious objection to the package.

Para. 2, Line 6: Shorthand summary of the Sec. 575 requirements works except for the 3d criteria where |
think you should use the statutory language to avoid inadvertently lowering the standard, i.e., statute says
"assure" and you have written "encourage,” which | believe lowers the bar. Thus, 3) that the U.S. is
taking steps to assure that progress is made on the North-South dialogue. . . " You aiso need second part,
"and implementation of the Joint Declaration on Denuclearization."

Para 3, second sentence: For record, clarity and in case TL or SB are called, | would modify as follows.

". .. funding to KEDO. Some Congressional staffers have threatened to block the 614 waiver on
procedural grounds, claiming that under Sec. 575 any U.S. funding to KEDO above $13 million is subject to
Congressional reprogramming procedures. Sec. 575 provides, among other things, that "no funds may be
provided for KEDO funding for administrative expenses and heavy fuel oil costs beyond the total
[underscore total] amount included for KEDO in the fiscal year 1996 congressional presentation.” In our
formal congressional presentation documents we requested a total of $22 million for KEDO. In the course
of briefing this request, we indicated that we planned on spending $10 million on heavy fuel oil, $10 million
on the LWR project, and $3 million on KEDO administration costs. Since Congress prohibited any U.S.
funding for the LWR project, we have told Congress that we now intend to use our total FY96 KEDO
contribution of up to $22 million for heavy fuel oil and administrative expenses. Since these amounts are
within the total amount included for KEDO, as presented, OMB and State have concluded that there is no
basis to require a reprogramming in order to allocate the money as specified above."

Last para. before recommendation: Gary, think you need to signal to TL that this is not a done deal. You
know better than |, but in other contexts we have identified the perils of 614. State lawyers advise that
while waiver likely will go forward, some sort of hold could be put on amounts over 13 million. Suggest
the following: "We anticipate some opposition, however; as a matter of practice, any member can put a
hold on a 614 waiver, notwithstanding the President's legal authority to proceed. Moreover, 614 waivers
have in the past been controversial in there own right.”

MEMO to PRESIDENT:

3d para, second sentence: | would substitute: "In order to use Section 614 you must determine that it
"insert standard which you have in memo already "

Top of page 2: DO NOT attach draft 614 determination to this package. The President may sign it in error.
This should be submitted later after consultation. The justification is a different matter, as that will be
provided to Congress now as part of consultation. You may wish to include as further background, but not
always done.

Last sentence top para: ". .. we will request that you sign a determination under cover of a separate
memorandum, . ... " '
Last para. of memo: You state that "some members and staffers have raised various substantive and
procedural concerns.” | think this is too cryptic. Point about lack of widespread opposition is fair, but
remember one member can put a hold on 614, Also, not clear what the substantive objections are in either
memo, as | would classify reprogramming issue as procedural, albeit done because members are fighting
guerilla war against substantive policy they don't like. How about: ".. funding for KEDO, although we
run the risk that a Member, who disfavors our policy generally, will put a hold on your 614 waiver based on
procedural or substantive objections.”

Page 1




| defer to Bill Danvers whether to include language for the President on the general use it and lose it issue
with 614, Already identified in TL memo.

Note: | have read the determinations carefully, but the accompanying letters with less precision. As
always, they warrant a careful look as well.

Hope this is helpful.

Page 2
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he Al
THROUGH:: DANIEL PONEMAN 2 -
FROM: GARY SAMORE
SUBJECT: Presidential Determinations Required for U.S.

Assistance to the Korean Peninsula Energy
Developmert Organization (KEDO)

The memo to the President at Tab I recommends that he initiate
the legal steps required to obligate up to $22 million authorized
by Congress for KEDO in Fr96.

The President must make three substantive certifications under
Section 575 of the Foreign Operations Appropriations Act: 1) that
an ROK firm has been designated as the prime contractor for the
Light water reactor (LWR) project; 2) that the DPRK nuclear
program has remained frozen; and 3) that the U.S. is making
efforts to P25e North-South dialogue. The first two are not
controversial, but some members of Congress may argue that we are
not doing enough to assure North-South dialogue.

In addition to the three substantive certifications, the
President must issue a 614 waiver of the Foreign Assistance Act
to allow U.S. funding to KEDO. Some Congressional staffers have
threatened tq} lgck the 614 waiver on procedural grounds,
claiming that "any 0U.S. funding to KEDO above $13 million is
subject to Congressional reprogramming procedures. In our
original budget request last year for KEDO, we said we planned on
spending $10 million on heavy_ fuel o0il, $10 million on the LWR
project, and $3 million on KEDO administration costs. Since
Congress prohibited any U.S. funding for the LWR project, we have
told Congress that we.now intend to use our entire FY96 KEDO

contribution of up t&2%$22 million for heavy fuel oil and 0.

administrative expenses. There is no legal basis to require a D?;A#
(:) reprogramming for any shifting of funds within the total amount \or

authorized by Congress. Guli*’/

If the President approves the attached memo, then the NSC will
authorize the Department of State (via a Sens-Burns memo) to
transmit a letter from the acting Assistant Secretary of &*
for Legislative Affairs to the relevant Foreign Affairs ar
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Appropriations Committee Chairmen (Tab II). The letter will
notify Congress that the President has made the three substantive
certifications under Section 575 and intends to use his 614
waiver authority to authorize U.S. funding for KEDO. The letter
to Congress includes the Tormal 575 determination and the
Memorandum of Justification for both the 575 determination and
the 614 waiver. After the letter is sent, Win Lord and Paul
Cleveland (the new U.S. representative to the KEDO Executive
Board) plan to meet with members and staff to resolve any
objections.

Once Congressional consultations have been completed, we will ask
the President to sign the 614 waiver, which will allow U.S. funds
to go to KEDO. (KEDO estimates it will need our funds by early
summer to continue heavy fuel o0il deliveries.)

RECOMMENDATION

That you sign the memorandum to the President at Tab I.

That you authorize Andrew Sens to sign the memorandum at Tab II,
1f the President approves the memo at Tab I.

Approve

Disapprove

Concurrence: Bob Suettinger, Alan Kreczko, Bill Danvers, Jim Nix

Attachments

Tab I Memorandum for the President
Tab A Presidential 575 Determination and Justification
Tab B Presidential 614 Determination and Justification

Tab IT Proposed Sens-Burns Memorandum
Tab A Proposed Barbara Larkin Letter, with attachments

Tab III Incoming Correspondence
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ACTION
MEMORANDUM FOR THE PRESIDENT
THROUGH: THE EXECUTIVE CLERK

FROM: ANTHONY LAKE
JOHN HILLEY

SUBJECT: U.S. Financial Assistance to the Korean Peninsula
Energy Deve lopment Organization (KEDO)
Purpose

To initiate the legal steps required to obligate U.S. financial
assistance to the Korean Peninsula Energy Development
Organization (KEDO) for FY96.

Background

The Foreign Operations Appropriations Act (FOAA), 1996 (P.L. 104-
107) authorizes the Administration to provide up to $22 million
to the Korean Peninsula Energy Development Organization (KEDO) in
FY 1996. In order to obligate funds to KEDO, you must take two
legal steps.

First, Section 575 of the FOAA requires a Presidential
Determination that a) KEDO has designated an ROK company for the
purpose of negotiating the prime contract for the light water
reactor project; b) the DPRK is maintaining the freeze on its
nuclear facilities; and c) the United States is taking steps to
assure progress on North-South dialogue and implementation of the
Joint North-South Denuclearization Declaration. All of these
conditions have been met. Therefore, I recommend that you sign
the required Presidential Determination at Tab A, which will be
provided to Congress along with a detailed Memorandum of
Justification.

Second, you must exercise Presidential waiver authority under
Section 614 of the Foreign Assistance Act to overcome various
prohlbltlons or restrlctlons on dlrect or indirect a551stance to

Lov ot e

< - ~ o NS o S\v\’\n—-
dete mlned that it “is 1mportant to the securlty 1nterests of the 61\
United States” to do so. A written statement of Jjustification oo~
and, as a matter of practice, 15 days advance consultations with s ¥

cc: Vice President
Chief of Staff



specific Congressional Committees are required prior to exercise :}
of this authority. Attached at Tab B is a draft Presidential
Determination and Memorandum of Justification for the 614 walver,

which will be provided to Congress as part of our advance Q;)
consultations. ) Following thesz:ii:iiijjiéons, we will request AT
that you sign the determinatioff at Tab B uUnder cover of a L sse
separate memorandum, which will w FY96 U.S. funds to be

obligated to KEDO.

Based on our preliminary soundings on the Hill, we do not expect
widespread opposition to U.S. funding for KEDO, although some
members and staffers have raised various substantive and
procedural concerns. Once you have authorized Congressional
consultations, the DeNartment of State will seek meetings with
interested members to Kesolve these issues.

RECOMMENDATION i

oo
That you sign the Presidential Determination at Tab A.
That you authorize State to consult with the Hill on the exercise

of your 614 authority for the purpose of waiving statutory
restrictions on U.S. assistance to KEDO.

Approve

Disapprove

Attachment

Tab A Presidential 575 Determination and Justification
Tab B Presidential 614 Determination and Justification
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The White House
Washington, D.C.
Presidential Determination
No.

MEMORANDUM FOR THE SECRETARY OF STATE

SUBJECT: Determination Under the Heading "International
Organizations and Programs" in Title IV of the Foreign
Operations Appropriations Act for FY 1996: U.S.
Contribution to KEDO

Pursuant to the rejuirements set forth under the heading
"International Organizations and Programs" in Title IV of the
Foreign Operations Appropriations Act, 1996 (P.L. 104-107), I
determine and certify that:

(a) in accordance with Section 1 of the Agreed
Framework, KEDO has designated a Republic of Korea company,
corporation or entity for the purpose of negotiating a
prime contract to carry out construction of the light water
reactors provided for in the Agreed Framework; and

(b) the Democratic People’s Republic of Korea (DPRK)
is maintaining the freeze on its nuclear facilities as
required in the Agreed Framework; and

(c) the United States is taking steps to assure that
progress 1is made on (1) the North South dialogue, including
efforts to reduce barriers to trade and investment, such as
removing restrictions on travel, telecommunications
services and financial transactions; and (2) implementation
of the January 1, 1992, Joint Declaration on the
Denuclearization of the Korean Peninsula.

You are authorized and directed to report these
determinations and certifications to the Congress and to
publish them in the Federal Register.




MEMORANDUM OF JUSTIFICATION
FOR DETERMINATIONS AND CERTIFICATIONS
UNDER THE HEADING "INTERNATIONAL ORGANIZATIONS AND PROGRAMS"
IN TITLE IV OF
THE FOREIGN OPERATIONS APPROPRIATIONS ACT, 1996
IN CONNECTION WITH THE U.S. CONTRIBUTION TO
THE KOREAN PENINSULA ENERGY DEVELOPMENT ORGANIZATION (KEDO)

Pursuant to the requirements set forth under the heading
"International Organizations and Programs" in Title IV of the
Foreign Operations Appropriations Act, 1996 (P.L. 104-107), I
have determined that:

(a) in accordance with Section 1 of the Agreed
Framework, KEDO has designated a Republic of Korea company,
corporation or entity for the purpose of negotiating a
prime contract to carry out construction of the light water
reactors provided for in the Agreed Framework; and

(b) the Democratic People’s Republic of Korea (DPRK)
is maintaining the freeze on its nuclear facilities as
required in the Agreed Framework; and

(c) the United States is taking steps to assure that
progress is made on (1) the North South dialogue, including
efforts to reduce barriers to trade and investment, such as
removing restrictions on travel, telecommunications
services and financial transactions; and (2) implementation
of the January 1, 1992, Joint Declaration on the
Denuclearization of the Korean Peninsula.

The justification for these determinations is set forth below.

(a) - Designation of ROK Company

In section I of the Agreed Framework between the United
States of America and the Democratic People’s Republic of Korea
(DPRK), signed in Geneva on October 21, 1994, the two parties
stated that they would cooperate in replacing the DPRK'’s
graphite-moderated reactors and related facilities with
light-water reactor (LWR) power plants. The U.S. further
stated that it would undertake to make arrangements for the
provision of the LWR project to the DPRK, including organizing
under its leadership an international consortium to finance and
supply the project. This organization, the Korean Peninsula
Energy Development Organization (KEDO), was created on March 9,
1995, by agreement of the U.S., Japan, and the ROK. These
parties have agreed that the ROK will assume the central role
in financing and building the LWR project.

On June 13, 1995, in Kuala Lumpur, the United States and
the DPRK issued a joint statement providing that KEDO will
select both the LWR reactor model and the prime contractor to
carry out the project. (These points were confirmed in the LWR



supply agreement between KEDO and the DPRK, signed December 15,
1995 in New York City.) On the same date as the Kuala Lumpur
statement (June 13, 1995), the KEDO Executive Board decided by
Board resolution that an ROK reactor model (Ulchin 3/4) would
be built in the DPRK by an ROK firm. The Executive Board
resolution designated the Korean Electric Power Corporation
(KEPCO) as the firm with which KEDO would begin negotiating a
prime contract for the light-water reactor project. These
negotiations are under way.

(b) - DPRK Maintenance of the Freeze

Section I(3) of the U.S.-DPRK Agreed Framework provides for
the immediate freeze and eventual dismantlement of all
graphite-moderated rea~tors and related facilities in the
DPRK. Within this context, the DPRK agreed to implement the
freeze on its nuclear facilities within one month after the
signing of the Agreed Framework and to allow the International
Atomic Energy Agency (IAEA) to monitor the freeze on its
facilities, with the full cooperation of the DPRK. In
addition, the U.S and DPRK agreed to cooperate in finding a
method to store safely the spent fuel from the DPRK’s 5 MW(e)
experimental reactor during the construction of the LWR
project, and to dispose of the fuel in a safe manner that does
not involve reprocessing in the DPRKX.

Since November 1994, all of North Korea’s
graphite-moderated nuclear facilities have been frozen.
Specifically, this means no refueling or operation of the 5MW
research reactor; no construction on the 50 and 200 MW
reactors; no reprocessing and sealing of the reprocessing
facility; no operation of the fuel fabrication plant; and no
construction of new graphite-moderated reactors or related
facilities. The IAEA has maintained a continuous presence at
the Nyongbyon nuclear facility and has continued with
inspection activities related to verifying and monitoring the
freeze in the DPRK according to the terms of the Agreed
Framework. In addition to IAEA monitoring activities, the
United States continues to monitor the freeze through National
Technical Means.

With the successful conclusion of the December 15, 1995
agreement on the supply of light-water reactors (LWRs) to the
DPRK, signed between the DPRK and KEDO in New York City, the
IAEA will resume ad hoc and routine inspections under the
DPRK’s safeguards agreement with the IAEA with respect to the
facilities not subject to the freeze. The IAEA and DPRK meet
periodically to discuss any outstanding safeguards issues that
arise, most recently on January 22, 1996. During this meeting,
both sides agreed to measures for safely storing the DPRK’s
cpent nuclear fuel from its 5 MW(e) research reactor. When the



first LWR unit is completed, the IAEA will have oversight over
the dismantlement of the DPRK’s nuclear facilities which will
be completed when the second LWR unit is completed.

In January 1995, the U.S. and DPRK agreed on the method for
safely storing the DPRK'’s spent nuclear fuel as an interim step
before it is shipped out of the DPRK, as defined in the Agreed
Framework. U.S. technical experts have been in the DPRK since
July 1995 preparing the fuel for canning in a cooperative joint
effort with the DPRK. Actual canning is expected to commence
soon and will last approximately three months.

(c) - North-South Dialoque and the Joint Declaration

The U.S.-DPRK Agreed Framework provides that "the DPRK will
engage in North-South dialogue." Since then, the U.S. has
taken steps to support South Korean initiatives toward the
North and to encourage the DPRK to fulfill its commitment to
engage in dialogue as soon as possible. 1In all of our
bilateral contacts with the DPRK, the U.S. has made clear that
improvement in North-South relations is the key to peace and
security on the Korean peninsula, and a requirement if
U.S.-DPRK bilateral relations are to continue to move forward.
Ambassador Robert L. Gallucci, during his tenure as Chairman of
the Senior Steering Committee on Korea, had frequent occasion
to raise the issue of North-South relations in his
correspondence with his North Korean counterpart, First Vice
Minister of Foreign Affairs Kang Sok Ju. Deputy Assistant
Secretary of State Thomas Hubbard raised the North-South issue
repeatedly during the May-June 1995 negctiations with the North
Koreans in Kuala Lumpur on the LWR supply agreement. Most
recently, Mr. Hubbard raised this issue when he met with North
Korean Ambassador-at-Large Ho Jung in December 1995. Finally,
working level officials have repeatedly stressed to their North
Korean counterparts the importance of the DPRK improving
relations with the South. Over the last year, these points
have been made at all three rounds of U.S.-DPRK negotiations on
the opening of liaison offices, and repeatedly in contacts with
officials of the DPRK Mission to the UN.

In support of ROK initiatives, we have conveyed South
Korean positions -- and U.S. support for those positions -- to
the DPRK and others. At South Korea’s request we have raised
several particular issues with the DPRK, sometimes with
positive effect. The South Korean government has expressed its
appreciation for these U.S. efforts. During this period North
and South Korea held a series of bilateral meetings in Beijing
that produced an agreement whereby the South provided 150,000
tons of rice to the North as a grant. 1In December 1995, the
DPRK released the crew of a South Korean fishing vessel which
strayed into North Korean waters earlier in the year, a step
which the ROK had been urging the DPRK to take.



On January 1, 1992, the Republic of Korea and the
Democratic People’s Republic of Korea issued the Joint
Declaration of the Denuclearization of the Korean Peninsula.
The provisions of thr Joint Declaration state that the North
and South:

-- shall not test, manufacture, produce, receive, possess,
store, deploy or use nuclear weapons;

-- shall use nuclear enerqgy solely for peaceful purposes;

-- shall not possess nuclear reprocessing and uranium
enrichment facilities, and;

-- in order to verify the denuclearization of the Korean
Peninsula, shall conduct inspections of the objects
selected by the other side and agreed upon between the two
sides, in accordance with procedures and methods to be
determined by the South-North Nuclear Control Commission
which shall be established within one month of the
effectuation of this joint declaration.

The DPRK and the ROK held a series of South-North Joint Nuclear
Control Commission meetings in early 1992 as specified in the
Joint Declaration, but these were discontinued as relations
between the two Korean states worsened and the DPRK threatened
to withdraw from the Nuclear Non-Proliferation Treaty (NPT) and
refused to cooperate with the IAEA. As a result, the absence
of sustained governmental talks between the ROK and DPRK has
delayed further implementation of the Denuclearization
Declaration.

The United States has, however, taken steps to encourage
DPRK compliance with the Joint Declaration by encouraging
North-South dialogue and ensuring DPRK implementation of the
Agreed Framework. The Agreed Framework, as a step towards full
implementation of the Denuclearization Declaration, has
succeeded in illiciting positive DPRK movement on key
provisions of the Declaration. Specifically, North Korea’s
willingness to freeze immediately and eventually dismantle its
graphite-moderated nuclear reactors and related facilities has
halted activities which would, had they not been stopped, given
the DPRK a nuclear weapons capability. Such a capability would
have been a threat to peace and security on the Korean
Peninsula as well as to Northeast Asia. The DPRK agreement to
forego reprocessing under th= Agreed Framework and to replace
its existing nuclear reactors with proliferation-resistant LWRs
represents a major step toward assuring the DPRK will not test,
manufacture, produce, store, deploy or possess nuclear
weapons. In addition, by agreeing to allow a continuous IAEA
inspector presence on the ground and to come into full
compliance with its IAEA safegquards obligations, including



(-

taking all steps that may be deemed necessary by the IAEA with
regard to verifying the accuracy and completeness of the DPRK’s
initial report on all nuclear material in the DPRK, the DPRK
has not only gone beyond its NPT and IAEA safeguards
obligations but also is taking steps related to the inspection
objectives set forth in the Denuclearization Declaration.



DRAFT: WILL BE RESUBMITTED FOR SIGNATURE
AFTER STATUTORY CONSULTATIONS WITH CONGRESS

The White House
Washington, D.C.
Presidential Determination
No.

MEMORANDUM FOR THE SECRETARY OF STATE

SUBJECT: Use of Inteinational Organizations and Programs
Account Funds for the U.S. Contribution to KEDO

Pursuant to the authority vested in me by section 614(a) (1)

of the Foreign Assistance
2364(a)(l) ("the Act"), I
to the security interests
$22 million in funds made
"International Operations

Act of 1961, as amended, 22 U.S.C.
hereby determine that it is important
of the United States to furnish up to
available under the heading

and Programs" in Title IV of the

Foreign Operations Appropriations Act, 1996 (P.L. 104-107) for
the United States contribution to the Korean Peninsula Energy
Development Organization without regard to any provision of law
within the scope of section 614(a)(l). I hereby authorize this

contribution.

You are hereby authorized and directed to transmit this
determination to the Congress and to arrange for its
publication in the Federal Register.




MEMORANDUM OF JUSTIFICATION
UNDER SECTION 614 OF THE FOREIGN ASSISTANCE ACT
TO PROVIDE U.S. CONTRIBUTIONS TO THE KOREAN PENINSULA
ENERGY DEVELOPMENT ORGANIZATION (KEDO)

The Administration proposes that up to $22.0 million in FY
1996 International Organizations and Programs (IO&P) funds be
used for a U.S. contribution to the Korean Peninsula Energy
Development Organization (KEDO), an international consortium
established to implement the Agreed Framework signed between
the United States and the Democratic People’s Republic of Korea
(DPRK) on October 21, 1994. This funding level for U.S.
contributions to KEDO was specified in the Administration’s
congressional presentation documents for the Foreign Operations
Appropriations Act, 1996 (P.L. 104-107). KEDO would be
permitted to use the U.S. contribution to help cover the FY
1996 administrative and heavy fuel o0il shipment expenses.

In order to make available the funds appropriated for this
contribution, the President intends to exercise his authority
under section 614 (a) (1) of the Foreign Assistance Act of 1961,
as amended, to authorize the voluntary contribution to KEDO
without regard to applicable statutory restrictions within the
scope of this section, including any restrictions in sections
307, 620A, 620(f), or 530 of the Foreign Assistance Act or
sections 507, 516, 523, or 527A of the Foreign Operations
Appropriations Act.

The Agreed Framework addresses U.S. and international
concerns about the DPRK’s nuclear weapons program and, if fully
implemented, will lead ultimately to the complete dismantlement
of North Korea’s current nuclear program. Under the U.S.-DPRK
Agreed Framework, the U.S. represented that it would "organize
under its leadership an international consortium to finance and
supply the light-water reactor (LWR) project to be provided to
the DPRK." 1In order to meet this pledge, the U.S., South Korea
(ROK) and Japan agreed on the creation of an international
organization, KEDO, to implement the reactor project, the
annual delivery of 500,000 metric tons of heavy fuel o0il
delivery to North Korea and other possible projects called for
in the Agreed Framework (e.g., the transfer of spent fuel out
of the DPRK for ultimate disposition). The U.S., ROK and Japan
have played and will continue to play leading roles in KEDO.



KEDO’s purpose is to ccordinate cooperation among
interested parties in the international community and to
facilitate the financing and execution of projects needed to
implement the Agreed Framework. KEDO members have agreed to
cooperate in taking the steps necessary to implement the Agreed
Framework consistent with the Charter of the United Nations,
the Treaty on the Nonproliferation of Nuclear Weapons, the
North-South Declaration on the Denuclearization of the Korean
Peninsula, and the Statute of the International Atomic Energy
Agency. Moreover, KEDO will obtain assurances that nuclear
materials, equipment, or technology transferred to the DPRK in
connection with projects undertaken by KEDO will be used
exclusively for such projects, only for peaceful purposes, and
in a manner that ensures the safe use of nuclear energy. The
continued funding of KEDO is critical to the success of the
specific objectives of the Agreed Framework, the general goals
of international nuclear nonproliferation, and the aim of
maintaining peace and security on the Korean Peninsula.

KEDO is located in New York and is directed by an Executive
Board consisting of representatives of the original member
countries-- the U.S., Japan, and the ROK. Other members may
participate in its activities by serving on advisory committees
covering the organization’s projects, attending the KEDO
General Conference, participating in ad hoc technical meetings
relating to KEDO projects and, in some cases, sending technical
experts to serve in the KEDO secretariat. The day-to-day
operations of KEDO are directed by Executive Director Stephen
Bosworth, former U.S. Ambassador to the Philippines, assisted
by two Deputy Executive Directors (one from Japan and one from
the ROK). KEDO is seeking to contract with private firms for
the bulk of the legal, technical, and financial expertise
required to oversee the LWR project and other projects. It
will have a secretariat consisting of approximately 30 people
to carry out its functions.

The U.S. contribution to KEDO will help fund: 1) KEDO’s FY
1996 costs for office space, office supplies, communications,
consulting costs and legal services, and employee remuneration
for a staff of thirty people, including the Executive Director,
the two Deputy Directors, and support personnel; and 2) a
portion of the estimated $50 million worth of heavy fuel oil
due to be shipped in 1996. These funds are essential to KEDO'’s
ability to meet the terms of the U.S.-DPRK Agreed Framework
regarding the provision of heavy fuel oil. Should KEDO fail to
meet these deliveries, the DPRK might renege on its Agreed
Framework obligations, including possibly breaking the freeze
on its nuclear program. Hence, early transfer of these funds
is essential to meeting our nonproliferation objectives in the
DPRK.
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MEMORANDUM FOR WILLIAM J. BURNS
Executive Secretary
Department of State

SUBJECT: Presidential Determinations and Waiver of
Statutory Restrictions on U.S. Assistance to the
Korean Peninsula Energy Development Organization
(KEDO)

The NSC concurs in the transmittal of the attached Letter of
Notification (Tab A) to the Congress, including the Presidential
Determination under Section 575 of the Foreign Operations
Appropriations Act, the Memorandum of Justification for the
Section 575 determination, and the Memorandum of Justification
under Section 614 of the Foreign Assistance Act.

Andrew D. Sens
Executive Secretary

Attachments
Tab A Barbara Larkin letter, with attachments



Draft

To be sent to Chairs of Foreign Relations and Appropriations
committees following receipt of Presidential determination:

Dear Mr. Chairman:

On March -, 1996, the President signed Presidential
Determination No. .... regarding the U.S. contribution to the
Koreen Peninsula Energy Development Organization (KEDO). The

President has determined and certified pursuant to the
requirements under the heading "International Organizations and

Programs" in Title IV uf the Foreign Operations Appropriations
Act for FY 1996 that:

(a) in accordance with Section 1 of the Agreed
Framework, KEDO has designated a Republic of Korea company,
corporation or entity for the purpose of negotiating a
prime contract to carry out construction of the light water
reactors provided for in the Agreed Framework; and

(b) the DPRK is maintaining the freeze on its nuclear
facilities as required in the Agreed Framework;

(c) the United States is taking steps to assure that
progress is made on (1) the North South dialogue, including
efforts to reduce barriers to trade and investment, such as
removing restrictions on travel, telecommunications
services and financial transactions; and (2) implementation
of the January 1, 1992 Joint Declaration on the
Denuclearization of the Korean Peninsula.

This Determination and the Justification for it have been
submitted to the Appropriations Committees as required under
the headings "International Organizations and Programs" in
Title IV. Copies are enclosed for your information. The
President will submit the report required under section 575(d)
of the Foreign Operations Appropriations Act, 1996 (P.L.
104-107), in accordance with the schedule specified in that Act.

In addition, we wish to inform you that the President
proposes to exercise his authority under section 614 (a) (1) of
the Foreign Assistance Act, as amended (the "Act"), to
authorize the furnishing of up to $22.0 million in FY 1996
International Organizations and Programs (IO&P) funds for a
U.S. contribution to the Korean Peninsula Energy Development

The Honorable
, Chairman,

Committee on




Organization (KEDO), without regard to provisions of law within
the scope of that section. This funding level is the same as
specified in the Administration’s congressional presentation
documents for the Foreign Operations Appropriations Act, 1996
(P.L. 104-107). :

The U.S. contribution will be used to help cover the FY
1996 costs of KEDO, an international consortium established to
implement the Agreed Framework between the United States and
the Democratic People’s Republic of Korea (DPRK), signed
October 21, 1994. Under the Agreed Framework, the U.S. agreed
to organize under its leadership an international consortium to
finance and supply two light-water reactors (LWR) to the DPRK.
The U.S. also agreed to make arrangements for the provision to
the DPRK of annual shipments of heavy fuel oil. 1In return,
North Korea agreed to "freeze" and eventually dismantle its
potentially dangerous graphite nuclear reactor program. It
also agreed to allow impiementation of full-scope safeguards by
the International Atomic Energy Agency (IAEA) on its nuclear
facilities in accordance with the timetable specified in the
Agreed Framework.

In an important milestone, on December 15, 1995, the
Democratic People’s Republic of Korea and KEDO signed an
agreement for the provision of the two light-water reactors
specified under the Agreed Framework. Even before that
signing, KEDO had begun conducting activities in North Korea to
survey the potential site for those reactors. Those activities
will probably be concluded in the Spring of 1996 at which time
the site may be turned over to KEDO to begin preparations for
construction. In the meantime, North Korea continues to
maintain the freeze on its nuclear facilities and that free:ze
is being monitored by international inspectors from the IAEA.

The United States, Japan and South Korea have played and
will continue to play a leading role in KEDO through the
organization’s Executive Board, its main decision-making body.
The Republic of Korea will play the central role in financing
and constructing KEDO’s reactor project -- estimated to cost
approximately $4 billion -- and has already contributed an
additional $1.8 million for initial KEDO administrative costs.
Japan will play a significant role in financing that project
and has already contributed $3 million for the initial reactor
site survey, in addition to its $2.8 million for initial KEDO
administrative costs. We expect further financial
contributions from both countries to KEDO’s administrative
costs and its projects in 1996.

Significant progress has been made in securing additional
members and contributions for KEDO and its activities. Over
the past year, the three Executive Board members have



approached more than thirty-five countries from Europe, Asia,
Latin America and the Middle East to ask their support for the
organization. The results have been positive. 1In 1995, we
were able to recruit four new members for KEDO -- Australia,
New Zealand, Canada and Finland -- as well as to raise funds
from a total of ten .ountries. So far, in 1996, France,
Argentina and Indonesia have indicated that they will join
KEDO. France, Argentina, Norway, and Germany have pledged
additional funding for the organization. We look forward to
additional pledges to join KEDO and contribute to the
organization over the coming year.

As described in more detail in the enclosed Memorandum of
Justification under section 614 of the Act, we bezlieve that the
use of these funds in the manner described is essential to
carrying out the terms and conditions of the Agreed Framework
and in achieving our high-priority nuclear nonproliferation
objectives.

Please do not hesitate to contact us if you believe we may
be of further assistance.

Sincerely,

Barbara Larkin
Assistant Secretary
Legislative Affairs

Enclosures:
(1) Presidential Determination under Section 575 of FOAA
(2) Memorandum of Justification Concerning Presidential
Determination
(3) Memorandum of Justification under Section 614 of FAA



The White House
Washington, D.C.
Presidential Determination
No.

MEMORANDUM FOR THE SECRETARY OF STATE

SUBJECT: Determination Under the Heading "International
Organizations and Programs" in Title IV of the Foreign
Operations Appropcriations Act for FY 1996: U.S.
Contribution to KEDO

Pursuant to the requirements set forth under the heading
"International Organizations and Programs" in Title IV of the
Foreign Operations Appropriations Act, 1996 (P.L. 104-107), I
determine and certify that:

(a) in accordance with Section 1 of the Agreed
Framework, KEDO has designated a Republic of Korea company,
corporation or entity for the purpose of negotiating a
prime contract to carry out construction of the light water
reactors provided for in the Agreed Framework; and

(b) the Democratic People’s Republic of Korea (DPRK)
is maintaining the freeze on its nuclear facilities as
required in the Agreed Framework; and

(c) the United States is taking steps to assure that
progress is made on (1) the North South dialogue, including
efforts to reduce barriers to trade and investment, such as
removing restrictions on travel, telecommunications
services and financial transactions; and (2) implementation
of the January 1, 1992, Joint Declaration on the
Denuclearization of the Korean Peninsula.

You are authorized and dire—ted to report these
determinations ad certifications to the Congress and to
publish them in the Federal Register.




MEMORANDUM OF JUSTIFICATION
FOR DETERMINATIONS AND CERTIFICATIONS
UNDER THE HEADING "INTERNATIONAL ORGANIZATIONS AND PROGRAMS"
IN TITLE IV OF
THE FOREIGN OPERATIONS AIPPROPRIATIONS ACT, 1996
IN CONNECTION WITH THE U.S. CONTRIBUTION TO
THE KOREAN PENINSULA ENERGY DEVELOPMENT ORGANIZATION (KEDO)

Pursuant to the requirements set forth under the heading
"International Organizations and Programs" in Title IV of the
Foreign Operations Appropriations Act, 1996 (P.L. 104-107), I
have determined that:

(a) in accordance with Section 1 of the Agreed
Framework, KEDO has designated a Republic of Korea company,
cnrporation or ent‘ty for the purpose of negotiating a
prime contract to carry out construction of the light water
reactors provided for in the Agreed Framework; and

(b) the Democratic People’s Republic of Korea (DPRK)
is maintaining the freeze on its nuclear facilities as
required in the Agreed Framework; and

(c) the United States is taking steps to assure that
progress is made on (1) the North South dialogue, including
efforts to reduce barriers to trade and investment, such as
removing restrictions on travel, telecommunications
services and financial transactions; and (2) implementation
of the January 1, 1992, Joint Declaration on the
Denuclearization of the Korean Peninsula.

The justification for these determinations is set forth below.

(a) - Designation of ROK Company

In section I of the Agreed Framework between the United
States of America and the Democratic People’s Republic of Korea
(DPRK), signed in Geneva on October 21, 1994, the two parties
stated that they would cooperate in replacing the DPRK’s
graphite-moderated reactors and related facilities with
light-water reactor (LWR) power plants. The U.S. further
stated that it would undertake to make arrangements for the
provision of the LWR project to the DPRK, including organizing
under its leadership an international consortium to finance and
supply the project. This organization, the Korean Peninsula
Energy Development Organization (KEDO), was created on March 9,
1995, by agreement of the U.S., Japan, and the ROK. These
parties have agreed that the ROK will assume the central role
in financing and building the LWR project.

On June 13, 1995, in Kuala Lumpur, the United States and
‘he DPRK issued a joint statement providing that KEDO will
select both the LWR reactor model and the prime contractor to
carry out the project. (These points were confirmed in the LWR



supply agreement between KEDO and the DPRK, signed December 15,
1995 in New York City.) On the same date as the Kuala Lumpur
statement (June 13, 1995), the KEDO Executive Board decided by
Board resolution that an ROK reactor model (Ulchin 3/4) would
be built in the DPRK by an ROK firm. The Executive Board
resolution designated the Korean Electric Power Corporation
(KEPCO) as the firm w.th which KEDO would begin negotiating a
prime contract for the light-water reactor project. These
negotiations are under way.

{b) - DPRK Maintenance of the Freeze

Section I(3) of the U.S.-DPRK Agreed Framework provides for
the immediate freeze and eventual dismantlement of all
graphite-moderated reactors and related facilities in the
DPRK. Within this context, the DPRK agreed to implement the
freeze on its nuclear facilities within one month after the
signing of the Agreed Framework and to allow the International
Atomic Energy Agency /(IAEA) to monitor the freeze on its
facilities, with the full cooperation of the DPRK. 1In
addition, the U.S and DPRK agreed to cooperate in finding a
method to store safely the spent fuel from the DPRK’s 5 MW(e)
experimental reactor during the construction of the LWR
project, and to dispose of the fuel in a safe manner that does
not involve reprocessing in the DPRK.

Since November 1994, all of North Korea’s
graphite-moderated nuclear facilities have been frozen.
Specifically, this means no refueling or operation of the 5MW
research reactor; no construction on the 50 and 200 MW
reactors; no reprocessing and sealing of the reprocessing
facility; no operation of the fuel fabrication plant; and no
construction of new graphite-mcderated reactors or related
facilities. The IAEA has maintained a continuous presence at
the Nyongbyon nuclear facility and has continued with
inspection activities related to verifying and monitoring the
freeze in the DPRK according to the terms of the Agreed
Framework. In addition to IAEA monitoring activities, the
United States continues to monitor the freeze through National
Technical Means.

With the successful conclusion of the December 15, 1995
agreement on the supply of light-water reactors (LWRs) to the
DPRK, signed between the DPRK ~nd KEDO in New York City, the
IAEA will resume ad hoc and routine inspections under the
DPRK’s safeguards agreement with the IAEA with respect to the
facilities not subject to the freeze. The IAEA and DPRK meet
periodically to discuss any outstanding safeguards issues that
arise, most recently on January 22, 1996. During this meeting,
both sides agreed to measures for safely storing the DPRK’s
spent nuclear fuel from its 5 MW(e) research reactor. When the



first LWR unit is completed, the IAEA will have oversight over
the dismantlement of the DPRK’s nuclear facilities which will
be completed when the second LWR unit is completed.

Ir January 1995, :the U.S. and DPRK agreed on the method for
safely storing the DPRK’s spent nuclear fuel as an interim step
before it is shipped out of the DPRK, as defined in the Agreed
Framework. U.S. technical experts have been in the DPRK since
July 1995 preparing the fuel for canning in a cooperative joint
effort with the DPRK. Actual canning is expected to commence
soon and will last approximately three months.

(c) - North-South Dialoque and the Joint Declaration

The U.S.-DPRK Agreed Framework provides that '"the DPRK will
engage in North-South dialogue." Since then, the U.S. has
taken steps to support South Korean initiatives toward the
North and to encourage the DPRK to fulfill its commitment to
engage in dialogue as soon as possible. 1In all of our
bilateral contacts with the ODPRK, the U.S. has made clear that
improvement in North-South relations is the key to peace and
security on the Korean peninsula, and a requirement if
U.S.-DPRK bilateral relations are to continue to move forward.
Ambassador Robert L. Gallucci, during his tenure as Chairman of
the Senior Steering Committee on Korea, had frequent occasion
to raise the issue of North-South relations in his
correspondence with his North Korean counterpart, First Vice
Minister of Foreign Affairs Kang Sok Ju. Deputy Assistant
Secretary of State Thomas Hubbard raised the North-South issue
repeatedly during the May-June 1995 negotiations with the North
Koreans in Kuala Lumpur on the LWR supply agreement. Most
recently, Mr. Hubbard raised this issue when he met with North
Korean Ambassador-at-Large Ho Jung in December 1995. Finally,
working level officials have repeatedly stressed to their North
Korean counterparts the importance of the DPRK improving
relations with the South. Over the last year, these points
have been made at all three rounds of U.S.-DPRK negotiations on
the opening of liaison offices, and repeatedly in contacts with
officials of the DPRK Mission to the UN.

In support of ROK initiatives, we have conveyed South
Korean positions -- and U.S. support for those positions -- to
the DPRK and others. At South Korea’s request we have raised
several particular issues with the DPRK, sometimes with
positive effec*. The South Korean government has expressed its
appreciation for these U.S. efforts. During this period North
and South Korea held a series of bilateral meetings in Beijing
that produced an agreement whereby the South provided 150,000
tons of rice to the North as a grant. In December 1995, the
DPRK released the crew of a South Korean fishing vessel which
strayed into North Korean waters earlier in the year, a step
which the ROK had been urging the DPRK to take.



On January 1, 1992, the Republic of Korea and the
Democratic People’s Republic of Korea issued the Joint
Declaration of the Denuclearization of the Korean Peninsula.

The provisions of the Joint Declaration state that the North
and South:

-- shall not test, manufacture, produce, receive, possess,
store, deploy or use nuclear weapons;

-- shall use nuclear energy solely for peaceful purposes;

-- shall not possess nuclear reprocessing and uranium
enrichment facilities, and;

-- 1in order to verify the denuclearization of the Korean
Peninsula, shall ccnduct inspections of the objects
selected by the other side and agreed upon between the two
sides, 1n accordance with procedures and methods to be
determined by the South-North Nuclear Control Commission
which shall be established within one month of the
effectuation of this joint declaration.

The DPRK and the ROK held a series of South-North Joint Nuclear
Control Commission meetings in early 1992 as specified in the
Joint Declaration, but these were discontinued as relations
between the two Korean states worsened and the DPRK threatened
to withdraw from the Nuclear Non-Proliferation Treaty (NPT) and
refused to cooperate with the IAEA. As a result, the absence
of sustained governmental talks between the ROK and DPRK has
delayed further implementation of the Denuclearization
Declaration.

The United States has, however, taken steps to encourage
DPRK compliance with the Joint Declaration by encouraging
North-South dialogue and ensuring DPRK implementation of the
Agreed Framework. The Agreed Framework, as a step towards full
implementation of the Denuclearization Declaration, has
succeeded in illiciting positive DPRK movement on key
provisions of the Declaration. Specifically, North Korea’s
willingness to freeze immediately and eventually dismantle its
graphite-moderated nuclear reactors and related facilities has
halted activities which would, had they not been stopped, given
the DPRK a nuclear weapons cap~ability. Such a capability would
have been a threat to peace and security on the Korean
Peninsula as well as to Northeast Asia. The DPRK agreement to
forego reprocessing under the Agreed Framewcrk and to replace
its existing nuclear reactors with proliferation-resistant LWRs
represents a major step toward assuring the DPRK will not test,
manufacture, produce, store, deploy or possess nuclear
weapons. In addition, by agreeing to allow a continuous IAEA
inspector presence on the ground and to come into full
compliance with its IAEA safeguards obligations, including



taking all steps that may be deemed necessary by the IAEA with
regard to verifying the accuracy and completeness of the DPRK’s
initial report on all nuclear material in the DPRK, the DPRK
has not only gone beyond its NPT and IAEA safeguards
obligations but also is taking steps related to the inspection
objectives set forth in the Denuclearization Declaration.



MEMORANDUM OF JUSTIFICATION
UNDER SECTION 614 OF THE FOREIGN ASSISTANCE ACT
TO PROVIDE U.S. CONTRIBUTIONS TO THE KOREAN PENINSULA
ENERGY DEVELOPMENT ORGANIZATION (KEDO)

The Administration proposes that up to $22.0 million in FY
1996 International Organizations and Programs (IO&P) funds be
used for a U.S. contribution to the Korean Peninsula Energy
Development Organization (KEDC), an international consortium
established to implement the Agreed Framework signed between
the United States and the Democratic People’s Republic of Korea
(DPRK) on October 21, 1994. This funding level for U.S.
contributions to KEDO was specified in the Administration’s
congressional presentation documents for the Foreign Operations
Appropriations Act, 1996 (P.L. 104-107). KEDO would be
permitted to use the U.S. contribution to help cover the FY
1996 administrative and heavy fuel oil shipment expenses.

In order to make available the funds appropriated for this
contribution, the President intends to exercise his authority
under section 614 (a) (1) of the Foreign Assistance Act of 1961,
as amended, to authorize the voluntary contribution to KEDO
without regard to applicable statutory restrictions within the
scope of this section, including any restrictions in sections
307, 620A, 620(f), or 530 of the Foreign Assistance Act or
sections 507, 516, 523, or 527A of the Foreign Operations
Appropriations Act.

The Agreed Framework addresses U.S. and international
concerns about the DPRK’s nuclear weapons program and, if fully
implemented, will lead ultimately to the complete dismantlement
of North Korea’s current nuclear program. Under the U.S.-DPRK
Agreed Framework, the U.S. represented that it would "organize
under its leadership an international consortium to finance and
supply the light-water reactor (LWR) project to be provided to
the DPRK." 1In order to meet this pledge, the U.S., South Korea
(ROK) and Japan agreed on the creation of an international
organization, KEDO, to implement the reactor project, the
annual delivery of 500,000 metric tons of heavy fuel oil
delivery to North Korea and other possible projects called for
in the Agreed Framework (e.g., the transfer of spent fuel out
of the DPRK for ultimate disposition). The U.S., ROK and Japan
have played and will continue to play leading roles in KEDO.



KEDO’s purpose is to coordinate cooperation among
interested parties in the international community and to
facilitate the financing and execution of projects needed to
implement the Agreed Framework. KEDO members have agreed to
cooperate in taking che steps necessary to implement the Agreed
Framework consistent with the Charter of the United Nations,
the Treaty on the Nonproliferation of Nuclear Weapons, the
North-South Declaration on the Denuclearization of the Korean
Peninsula, and the Statute of the International Atomic Energy
Agency. Moreover, KEDO will obtain assurances that nuclear
materials, equipment, or technology transferred to the DPRK in
connection with projects undertaken by KEDO will be used
exclusively for such projects, only for peaceful purposes, and
in a manner that ensures the safe use of nuclear energy. The
continued funding of KEDO is critical to the success of the
specific objectives of the Agreed Framework, the general goals
of international nuclear nonproliferation, and the aim of
maintaining peace and security on the Korean Peninsula.

KEDO is located ir New York and is directed by an Executive
Board consisting of representatives of the original member
countries-- the U.S., Japan, and the ROK. Other members may
participate in its activities by serving on advisory committees
covering the organization’s projects, attending the KEDO
General Conference, participating in ad hoc technical meetings
relating to KEDO projects and, in some cases, sending technical
experts to serve in the KEDO secretariat. The day-to-day
operations of KEDO are directed by Executive Director Stephen
Bosworth, former U.S. Ambassador to the Philippines, assisted
by two Deputy Executive Directors (one from Japan and one from
the ROK). KEDO is seeking to contract with private firms for
the bulk of the legal, technical, and financial expertise
required to oversee the LWR project and other projects. It
will have a secretariat consisting of approximately 30 people
to carry out its functions.

The U.S. contribution to KEDO will help fund: 1) KEDO’s FY
1996 costs for office space, office supplies, communications,
consulting costs and legal services, and employee remuneration
for a staff of thirty people, including the Executive Director,
the two Deputy Directors, and support personnel; and 2) a
portion of the estimated $50 million worth of heavy fuel oil
due to be shipped in 1996. These funds are essential to KEDO’s
ability to mee* the terms of the U.S.-DPRK Agreed Framework
regarding the provision of heavy fuel o0il. Should KEDO fail to
meet these deliveries, the DPRK might renege on its Agreed
Framework obligations, including possibly breaking the freeze
on its nuclear program. Hence, early transfer of these funds
is essential to meeting our nonproliferation objectives in the
DPRK.
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UNCLASSIEFIED

MEMOPANDUM FOR ANDREW [D'. SENS
EXECUTIVE SECRETARY
NATIOMAL SECURITY COUNCIL

SURJECT:  FPresidential Action Reqgquired to Make the U.5.
Contribution to the Koereaun Peninzula Enerqgy
Development Organization (KEDO)

Thiz memorandum reguests that the President authorize the
Department of State to consult with, and provide the attached
= of

4
written policy Jjustification to, relevant committees of the
Congress concerning the proposed wailver of legal rest i
on previding assistance to the Demeocratic Feople’ =z Republic of
Forea (DPRK) i1in order to provide the U.3. <contribution to the
Forean Feninsula Energy Development Organization (KEDO) . In
addition, 1t recoemmends that the President =ziun the attached
Fresidential Determination contalning determinationsz and
certifications required by Title TV of the Foreigqn Operations
Appropriations Act under the heading "International
organizatlions and Programs.”"  Specifically, he must determine
Fhat: {(a) KEDO has deziugnated an ROK company for the purpose
of negotiating the prime contract for the light-water reactor
project; (b) the DPRK is maintaining the freeze on its nuclear
facilities; and (c) the United States iz taking steps Lo ensure
progress on North-3ouch Jdialogue and on implementation of the
Joint Denuclearization Declaration.

In itz Congresszional presentation documents for the Foreiagn
COperations Appropriations Act, 129¢ (P.L. 104-107), the
t_ 1 -
v

- (T

Administration stated 1tz intentl to contripute up to

222 million to KEDO from the Internaticonal Organizations and
Frograms (I0&P) account. The F . reiqn Operations Appropriation:
Act (FOAA) did nct limit the amount of the contribution, thcugh
the Congress prohibited a U.3. contribution to KEDO's Light
Water Reactor Project.

UNCLAGSIEIED




UNCLASCIFIED

The President must exercise hig authority under section
614 (a) (1) of the Foreign Assistanc> Act to find that it is
"important to the security interests of the United States™ to
make the contribution without regard to provisions of law
within the scope of that section. (Potential legal
restrictions on direct or indirect assistance to the DPRK
include sections 307, 620A, ©20(f), and 530 of the Foreign
Assistance Act and sections 507, 516, 522, and 527A of the
FOAAL)

Nox that the FOAA has been enacted, sState requests
authority to initiate the section 614 process through
consu.tations with the appropriate congressional committees
(the House and Senate Apnropriations Committees, the Senate
Foreign Relations Committee, and the House International
Pelations Committee). Following consultations, the President
may make a determinaticon, and notify in writing the Speaker of
the House and the Chairman of the Senate Foreign Relations
Committee, that the furnishing of assistance under this
authority "is important to the security interests of the
Mited States.”

In addition, Title IV of the FOAA specifies that the
appropriated funds cannot be made available to KEDO unless the
Fresident determines and «ertifies in writing to the
Appropriations Committees that: (a) KEDO has designated an ROK
company for the purpose of negotiating the prime contract for
the light-water reactor project; (b) the DFRK is maintaining
the freeze on its nuclear facilities; and (c¢) the United 3tates
is Laking steps to ensure progress on North-Zouth dialogue and
on implementation of the Joint Declaration on the
Denuclearization of the Korean Feninsula. We recommend that
the President sign the Presidential Determination containing
these determinations and certifications (attachment 3) at the
same time that he authorizes the zection 614 consultations.
Having the statutory certifications in hand will significantly
assist the Congressional consultation process and deprive
Congress of a ground for delay.

The U.S. contribution would be provided to help KEDO meet
its FY 1996 administrative and heavy fuel ©il (HFO) shipment
enxpenses. (Pursuant to a prohibition inserted in the FOAA, our
contribution will not be used for the LWR project.) KEDO will
face a financial crisis unless we can provide rapidly the
520 million U.3. contribution. While there have been some

UNCLASSIEIED




UNCLASSIETIED

encouraging signs of international support for KEDO, there is
still a shortfall. As of mid-March, wEDO has received
contributions and pledges of 31! million from non-U.3. sources
for heavy fuel o0il in 1996. 1In addition, Japan in February
provided 519 million in collateral to be used to secure
suppliers credits or loans to deal with KEDO’'s immediate cash
flow problem. Nevertheless, with a U.3. contribution of

$20 million and other pledges of $11 million, KEDCO will still
need to raise $19 million in additional funds rto pay for the
rest of this year’s shipments, which will last until October
1996. We are continuing our efforts to secure the necessary
support internationally, but it will likely take high-level
involvement to ensure enough funding for KEDO to fulfill its
commitments this year.

We have conducted informal con 51lraflmn< on the Hill with
staff members to indicate that Secretary Christeopher may make

this recommendation Lo the Fresident Our discuszszions have
elicited no euxpressionsz of direct opposition to moving forward
with a 614 package with respect to funding up to 712 million
for administrative and heavy fuel ~2il costs. However, Majority
staff have made clear much remains to be done ko satisfy them
and theilir members that the Adreed Framework is working well and

Fhe DEFRE 15 in full compliance with the Agreement .
congressional concern 135 likely to focus on our ability to
satlisty fully the determinations and certifications the
Fresident must make as mandated in the legislation. In
addition, some have asserted that funding akbove 512 million is
subject to congressional reprogramming proceduresz. We believe
there is no legal basis for this assertion. 3ince the section
$14 process is time-consuming, it 13 eszsential that we 1nitiate
consultations as soon as possible zo that we will be able to
make the U.5. contribution promptly

]

Accordingly, we recommend that the President authorize the
“tate Department to initiate consultations with, and provide a
written justification to, the appropriate committees of
t'ongress 1n preparation for the President eiercising his
authority under section 614 to permit the U.3. contribution to
KEDO. We further recommend that the President sign the
Presidential Determination at attachment 23, as required under

UNCLASCIEIED
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the FOAA, and authorize the 3State Department to fransmit to the
appropriate committe¢ z the Presidential Determination and a

memorandum of justifaication therefor.

William Burns
Erecut lve Secretary

Attachments:

Draft Prezidential Determination under Rection 614

(1)

(2) Letters of Notificatinon re Section 614 and transmittal
of Presidential decermination under FTOAA

(3) Memorandum of Justification re Section #14

(4) Draft Presidential Determination under FOAA

(5) Memorandum of Jusztification re Freszidential
Determination

UNCLASSIFIED
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That the House recede from its disagreement o the amend
ment of the Senate numbered 92, and ith an
nmellldni?nt,_mll_l‘ollows: and agree to the same with an

n lleu of the sum proposed by said a d [ :
230,000,000; and the Senate agree to l.f!e same, mendment, insert:

%}x:xﬁnctl.:m% numbered B4;

e House recede from ita dimagreement to th -
ment of the Senale numbered 94, and agge o the aam: ;R\:n:n
meagm'znt, 5: follows;

slore the matter siricken by said amendment, amend

read as followa: : Provided further, That funds may be m“r:,zl: ::m'tﬁ
able lo the Korean Pepinsula Energy Depariment Organization
(KEDO) for administrative expenses and heavy fisel oil costs associ-
aled with the Agreed Framework: Provided further, That no funds
may be provide for KEDO for funding for administrative expenses
and heavy fuel oil costs beyond the total amoyn! included for KED
in the fiscal year 1996 congressiona :
[hal no funds may e made auail

ees OF Approprialiona {hpt (o} in oesordance ge 1.7
greed Framework, KkDO has designated o Renubli of Korea com-
] corpenalion or enl or the purpose of negotiating a prime
contracl to carry out_construction of the light waler reaciors pro-

or in Agreed Nramework; and (b) the D p 2%

naeaq
oD

nssure that progress is
gue; TN ¢ U : 0 PaUcCe 00 B Q and
meny, tich as removing réstrictions on lravel, telecommunications
services and financial transaciions; apd_(2) impl atio
January 1, 1992, Joint Declara

viso shu b sutnnililed by Ihe Presiden D £iLg ) ;u it

ropriafions months afer the da g, i Act " ]
eve mon : an e Senale agreo to t .
ment numbered 106: 0 ¥iarame

Thet the House recede from ila disagreement to the amend-
ment of the Senate numbered 106, and agree to the same w;'ljhnan
amendrqent. as followa:

- :2 lieu of the malter stricken and inserted by said amendment,
naert:

“"Development Assistance”

And the Senate agree 1o the same.
%]r]netn:l}:nel;ll. numbered 129:
at the House recede from its disagreement W the amend-
mentl of the Senate numbered 126 i
amellidmtgnt. Jenato nu re . and agree to the same with an
. n the matler proposed to be inserted in said amendment
strike “wholly paid for and : ; ; ,
atrike agreeymplhe sglrn ee-m insert: wholly paid for from; and the
Amendmenl nambered 132

1
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That the House recede from ite disagreement to the amend-
ment of the Senate numbered 132, and pgree to the same with an
amendment, as followe: )

In lieu of the matier proposed by esld amendment, ingerl:

(c) WAIVER AUTHORITY.—The President may waive the applica-
tion in whole or in part, of subsection (a) if the President cer!rfies
to the Congress that the President has defermined that the wafver
is necessary lo mee! emergency humanitarian needs or to achieve a
negotiated seltlement of the conflict in Bosnia-Herzegovina thal is
acceptable to the parties. o

(d) EXPANDED AUTHORITY.—Section 666(d) of the Foreign As-
sislance Act of 1961 (s emended—

(1) in paragraph (3), by striking “or”;

(2) in parograph (4), by striking the period at the end
thereof and inserting “; or”;

(3) adding the following new poragraphs:

" "(5) with respect 1o assistance, including training, relating
to sanctions monilering and enforcement;

“(6) with respect to assistance provided lo reconstitule civil-
ian police authorily and capability in the posti-conflict restora:
tion of host nation infrastruéture jor Lhe purposes of supporting
a natton emerging from inslability, and the provision of profes
sional public safety training, lo include training in internation
ally recognized standards of human rights, the rule of law
anli-corruplion, ond the promotion of civilian police roles tha
support democracy.”. :
And the Senate a _
Amendment numbered 135:

That the House recede from ite disagreement to the amend
ment of the Senate numbered 135, and agree to the same with a
amendment, as follows: _

In Heu of the malter siricken and inserted by said amendmen
inserl: tactically or strategically, with the Khmer Rouge in the)
military operations, or to the military of any counitry which th
President determines is nal taking sleps fo prevent a pallern (
praclice of commercial relations belween its members and 0,
Khmer Rouge; and the Senale agree Lo the same. .

Amendment numbered 140: . ¢

Tha? the Hause recede from ils disagreement to the amen:
ment of the Senate numbered 140, and agree to the aame wilh ¢ -
amendment, as follows:

Reatore the matter stricken by sald amendment, amended
read ag followes: , Estonia, Latvia, arnd Lithuanio; and the Sena
agree to the same.

Amendment numbered 142: _ _

That the House recede from its disagreement to the amen
ment of the Senate numbered 142, and agree to the same with
amendment, as follgws: .

Reatore the matter stricken by paid amendment, amended
read as follows: : Provided, That not to exceed $750,000 may |
made available to carry oul the provisions of section 316 of Pub. |
law 96-533; and the Sendle agree to the same. !
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to the same.



