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surfec:  Additional Guidance Regarding Date .
Walver Reguests from Refugees who Test 203 5 Q94
Pesitlive foxr Human Immuno-deficiency o 16t
Vivus : .

e ALl INS Qverse&s Offices . Froe ~ HQIAC

Az ztated in my memorandum to you of September 30, 1993 (copy
attached), an Immigration and Naturalization Service (INS) officer
may ot exercisa the discretionary authority of the Attorney
General to waive - the exclus101 of an HIV+ approved refugee
applloant unless the applicant is able to establish: .

{1) the Qanger to the public health of the United States

“xaateu bm his/her admission to the United States would be

'(2) the possibility of the spread of the disease created by
his/her admission to the United States would be minimal; and

{3) there would be no ¢ost incurred by any level of government -
agency in the United States without the prior consent of that
aganay .

I+ has come to ny attentlon that there may ke some confusion
:agard ng the Gocumentation needed to meet the third of these
refuirements for the submission of a waiver request. The following
guidance restates the types of evidence that INS Headguarters has
determined wilr-satisfy the consent reguirement.

Freof that no cost would be incurred by any government agency
wlthout its CGH:EPt can include, hut is not limited to:

(1} health insurance coverage under a plan held by a family
memhcr already in the United states;

(2) ev;dence of financial rescurces commensurate with the

orojacted medical costs of HIV+ treatment such as letters from

a family member’s employer, bank statements, recenu pay stubs,
or recent tax forms;

{3} statements of consent from-local or state health care
ofificials with responsibility for the area in which the HIV+
applicants, if admitted, would resettle; or _ .
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b)) s**“emant; from specific prmvata or government health care
' and research facilities assumlng'*espunalbllity for traatment;

1 An applicant rmeeting any e of these criteris or p ‘oviding

siwllar matsrials/docunentation will be viewad as having satisfied
- the  third wvsguirement for the submission of an I=-602 waivar

request. - - : ‘

. | . ) . . !
: ‘ It iz cur understanding that some'voluntary'agencias'believa
Cthai INS reguires a Fcrm I-134, Affidavit of Support, to be.
aub¢juﬁud with an I=6C2 from an HIV+ approved refugee appiicant.
Wa ask that you advise tne agencias with which you deal that it is
INS| policy im HIV+ waiver cases to accept documentation in the
fOrW~ just desceribed. The submission of an I-134 is not reguired.
Indlviduals or erganizations wishing to submit an I- 134 ap proof of
"fludﬂJTHL rasoulces commensurate with the projected medical costs
of Hth “zea,mant“ ray, of course, do so, but should be advised
thd- ‘an I=134 is not the only evidence that will satisfy the
Laq“,_aman“ that . ne cost be lncurred by any gnvernment agency

wmt*oat its prior consent.

arn“ld yoi:  have any questions regarding the precedinq
diggussion, please contact the Refugee Division of the Cffice of
Lnfmsﬁaulonal Affairs. As needed, the Refugse Division staff will
contact the Ad mlnxltrative Appeals Unit for their gu_danca

| | CHbn 2/ f .
1 _ John W. cCummings
j ' , " Aeting Director |

AttB*nmehL

“d”‘nisﬁratiVQ'Appeals Unit
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- %Waiver Requests from Refugees who SEP. 2 1993
| Test Positive for Human Immuno-
‘ daficiency Virus :
Te . $- . . From ‘
gy Ali INS Qverseas Offices i office of
- , . ‘International
) i Affairs
f |
t |
j
_g This mamprandum is a reminder of the HIV+ waiver procedures
*Lz;entxy in place and the documentation that must accompany an I-

waﬁ iled by an approved Lefugee applicant who tests positlve for
Lis hnman immpncdefic;ency virus. Form I-$02 will continue to be
used for refugee waivers until such time as the new waiver form, . I—

_ vﬂq_ becomes available.

HIV+
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the District Director/Officer in ¢

A}

| : A _ .
- uectlon 1207 (c) (3) of the Immigration and Nationality Act
-prevides that the Attorney General, in her discretion, may waive

carta ailn grounds of inadmissibility for refugees, lncludlnq section

21z (& }(l\’A)Ol; which excludées aliens who. have been determined to

@ave & communicable disease of public health significance. Waivers

may oe qvanted for humanitarian. purposes, to assure family unity,

v wnen it 15 ir the public interest. In such cases, 8 CFR

y 3

0,.,~b) specxfies that an Application by Refugee for Waiver of
is filed with the Officer in
is

Groumis of E*cluaabllity Form I-602,
unaxqa before whom the app;lcatlon for refuqee status (I-590)

lpencing. |

f |

The District Dl*ECtOL/Of‘lcar in Charge must first weigh the_
acts in aacn case and determine whether numanitarian, family unity
T public intersst grounds exist. Once that determinatien has been
ads, the Distriect Director/Officer in Charge will determine
wreurar disc 'etlon is to be exercised. Under existing guidelines--
wires of 7/5/87 (GO 234-P), 3/2/88 (CO 234-P, and 8/8/88 (CO 234-
—-+mm1grafion and Naturalization Service (INS) officers may not
'erulse the discretionary’ authorlty of the Attorney General unless

approvedxrefugee applicant 15 able to establlsh that:

J

r?(i; (“
V"-f

.! {1} the danger to the publlc health of the United States
: created by hls/her admission to the Unlted States would be

mlnlmal,



_.._olem_ur-?er'ux recRCOpLer Ul 1 12=14-84 12502 ; ' 2028331068= - 202 385 1196:8 5

27 the pessibility of the spread cf the disezse created by
hrs fher adm1451on ~0 the Wnited States would be nminimal; and

{3} ?be:q would be no cost incurred by any lavel of qovernment-
aguancy _n the Unlted States w;thout the prior coneent of that

‘ aqencw, i

p*uumg tation: aired conmpany Fo -602

- Before nPCeptlng an HIV+ waiver request for adﬂudicatzor, a
Dlstrict Dlreoxor,Officer in Charge should determine whether the
*equse has wmet the preceding requrremente. Waiver regquests
uamitted wdrhout documentation that addresses each of these
quremente are not properly filed and should be returned to the
applicant or r-s/her representatlve.

_sl—‘

.

While there are no uniform documentation requirements, the
ﬁeppv”tlﬂq majeriale for an I-602 should astablish to the Officer
in Chearge’s |[satisfaction that the refugee has bheen mnedically
rounseled, "F" understands how HIV is transmitted and is aware of
the precautions which must be taken to prevent its spread. It is
expecred ther|euch couneelznq would be ccnducted and documentad by
perel pbye;cmens working with the U.S. refugee program at refugee
PTO:&%SLT@ pastsﬂ '

*‘*—w%*m

=o0of that no cost would be anurred by any governrment agency
ﬁl+n0u~ its cbneent could include, but not be limited to 1) health
insurance coverage under a plan held by a family member already in
the United States; 2) evidence of financial resources commensurate
with the projpoted madical costs of HIV+ treatment such as letters
frem & Lam11y uemker's employer, pank statements, recent pay stubs,
oY racant tex forme; 3) statements of consent from local or state
health care cftzcxale with responsibility for the area in which the
HIV ﬂon1icerr, if admitted, would resettle; and 4) statements fxom
specific prlvate cr governmant health care and research facilities
assuning reee.nexoi‘zty for treatment. :

tte the waiver applicatlon has been properly documented. and.
filed, ths Dhetrlct Director/0fficer in Charge must put his/her
ﬂaﬂlslwp fegardrnq the waiver Tequest 'in writing. This decision,

hether an approval or denial, is to be certified. to the Office of

Aonuuietra“xve Appeals (AAU) using Form I-290C. Pleasa note that
the app lrcarp must ke afforded the appropriate period of time to
respond £0 tha certification before the antire record of proceeding
{application, documentation, decision, and raesporse of the
arpiicant) re forwarded to the AAU. :

Wihen AAS has made a final decision, the record of proceeding
will be returned to the District Dlrector/Offlcer in Charge for
praparation ,cf the approval not:.ce, if appropriate, and final

prowessing. |- .
. _ i

i
1
ﬂ
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Fage 3
| T# you raguire additional guidance on specific HIV+ waiver
 Tsguests, you ahould contact the Refuges Division of the g0ffice.cf
Tetarnational ' Affairs. As needed, Refugee Division staff willi

contact RAU for their guidance.

John W. Cummings

|
|
| -Acting Director




- SENT BY:Xerox Telecopier 7021 112~14=84 © 12:33 20268331068~ 202 385 118833 7
- ) ! R . ) : . .

N

. T o

. US INS

- Washington, DC 20536

2211

Joseph .

0I1C mmosr {NBK)
nzom ROME

i

Routine

08 AUG 188
cudding |- li 553f332?

B&TED NBR., BETIL Rﬁiﬁ

|

. REFTRL YOUR NAIROBI 17763 REGARDING OMHCR CONCERNS

o %
AEOUF HIV-INFEC'ED RAFUGEE APPLICANIS. THAE FOLLOWING

Unclasaified

co 234-C

 GUIDANCE MAY BE QUOTED IN PREPARING A RESPONSE TC PHE .

DAHCR IMOUTRY. -

IN PARACRAFY 3, ¥YOU INDICATE OWHCR HAS ASKED WHAT THE

S

OLICY 1S ,szs.sm:amc IV DENIZD MEMBERS OF REPUGER
A

PAMILIES SLIGIBLE 7O RESETTLE IN THE U.S.

IN O

ER TO BE ADMIITED 70 THS UNITED STATES, A REFUCEE

' . o
WHO IS NOT #IRMLY P.E.‘."iEI'TLED MOS2 ESI‘ABLISB: AMONG OTNIER

|
|
1
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'I‘ir:‘fﬁ THAT HE o8 \sa*. 13 ADMISSIBLE AS AN IMMIGRANT

|
|
|
|
I
i

uwauﬁ VARICUS I °ARAQ2|AP‘iS OF ‘SECTION 212(A) OF THE INA.

'\
(SER| - SECTICN 207(\.)’tl)) INDIVIDUALS COMING TO THE

T 'I'D SL‘A‘I.‘E'.S WHO AF"J.’. HIV-POSITIVE ARE INELIGIBLE FOR

, | . )
8 mlt'n.scr' 0 T™E urul'x'zn STALES UNDER SECTION 212(A)(S)

| - |
OF T TRLGRATT N AND SATICRALTTY ACT (INA). SECTION

i {

212(A}(6) I3 ONG OF THE GROUNDS DNDER WEICH RRPUGEES

P

ST f STABLISH SLIGIBILITY.
|
|

THE

AVTORNEY CENURAL MAY WAIVE - TRE APPLICATION OF

YARIGUS GROUWDS OF | INELIGIALITY OF A REFUGEE FOR
| 3 | ‘
AINITIARIAN PURPOSES, 10 ASSURE PAMILY UNITY, CR WHEN
I I..a OMERWISE IN THE PUSLIC INTEREST, IN ACCCRONKE

WITH. THE STATUTE, srénow 207(A)(3) CF THE ACT.

¢U2 383 11998 0O
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TI% BASIC POLICY SINTGAENT OF THS SERVICE RZGARDING
L |
WRIVERS OF DADHISSIAILITY OF THOSE WEO. Am IV

INETTED u:‘.um VALY SW‘I.IO‘\E o rm. m\ I8 C&lI'AI“IED

IN A POLICY MIRE OF JULY 6, 1967 (REFERENCS CO 234-2).

THAT| POLICY IS REFEATED AGAIN FOR YOOR INPORMATION.

THEAE 15 W0 STAZUSORY  AUTHORITY 10 ACCEPT AN

APPLICAIICH FOR A HATVER or 212(A){6) BECAUSE 0F M.SS

i JmﬂCR'&"“"’" VD z:«:»::su.) VISA CASHSZ.,  ALTFRRGH.

THERE 18 STRIYTLRY AL«"‘H\’.AI"“I 0 ﬁ\lin SECTIGH 212(2)(8)

IN RCPUCES, LEGALIZATICN, ASD SORIMMIGRANT CASES, THE

DISCRETIONARY 'aumcafx-rr OF THE ATTORNEY GENCRAGL WILL

NOT B8 C3EY '"«mss Fyip ’\?PEICMYI‘ CAN ESTAB!JSE TUAT (1)

_um DARGRR TO THE UALIC HEALTU OF TAT INITED SPATES

CAZATED DY THE ABIEN'S ACHIGSION, O THE U.S. 1S

.U
(o)}

202 385 1189:8% 9
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‘MPHIMAL:- {2) THE POSSIBILITY OF SPREAD CP THE DISEASE
CREATED BY PHE ALIENS ADMISSION TO THE U.3. IS

NI OF COVPRIMENT AGRNCY OF TRR U.S. WITHOOT PRIOR
WSERY OF THAT . AGENCY.  ALL DECISIONS OR WAIVER

APPLISATIONS REGAROING AIDS ¥ILL DB CERTIZIED 10 fHS

WO
T POLICTY WAS RUSTATED IN A LATER WIRE (CO 234-p oF

\RCH 2, 1988} WSICH INCLUDED RPORMATION CORCERNING
FRECT TODAY,

! ADDITION, TGS SERVICE HAS ADVISED THE OEPARTHENT OF

Aerox felecopier 7Uz1 412-14-84  12:05 | 2026331068~-

weTMAL, AND {3) THZRE WILL 8 MO COST INCURRED BY ANY

SOCTATS  COMMISSIONER, EXAMINATIONS, UNTIL FURTHER

'V IMPECIION RS WELL AS AIDS. THE POLICY REMAINS IN
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)



. SENT BY:X
|

|
|
i

erox Telecopier ’11021 112=14-84 1-2'105_ ' 6026331068~

R . . \ i..

STATE THAT IN £UOSE CASES WHERS® TUE STATUTORY AND/OR

| _ ,
POLICY COM3IDERATIONG ARE x0T MET, TBE SERVICE WILL, ON

A CASE 0Y CRSE PASIS, COUSIDER TUR EXERCISE OF 4%

ATIOENEY CIONERAL'S |PARCLE AUTHORITY DMOER  SECTION

212(1
ARRL

CAS¥E

STAYE

MEDLY
TS DA
R 0¥ ¢

3 7P 4t

OolLS

R ‘&T"xﬂ’: COASER BAYE

J(S) 95 SFPECT THE 2NTRY OF AN HIV-INFECTED
c:é.wa PARNE WILL 6&:.’: BE AUTHORIZED IN 'PHOSE
NHIRZ IT 1S 1Y THR 9IST INTURUST OF, THE OMITED
S COYERMMENT, Js PR DXAMPLE, 40 CUARANTDE fz't_ﬁs"

N, CAZE O U.5. MILITARY DEPEIANTS.

R, W0 DUCISIGHE) RECARDING 2IY WALVER ADPLICNIICNG

T

SEEM CERPIPIZD 10 IHE ASSOCIATE

7 I L
SRTRIER, E’..‘(k?fi_i‘&Tl'IC\':’%S. THERRIORE, NO ADDITIOWAL

CTIONG  HAVE  ASER ISSUSD  ZECAUSES  OF  THOSE
IS,

¢UZ 993 11¥¥,&l]




~OENT DY ACFOX 1€IeCOPIEr VULl »1£4=14796 v 124:J0

cuebddruog=

M CFPLCER IN CHARGE 1M NAIROBI DOES NOT HAVE A

P 1
ooPY| DF DHR O luﬁcams ABTCRENCED IN THIS ‘PELEGRAK,
» | -
D607 | $E00L5 BE OATATNASLE FRON THE DISTRIST DIRGCIOR IN
m /4_”4:....,.
i~ ., ‘
Aéﬁif AP
ey TURAR,
AR
JIN SARTIN. GIPANTURT OP STATE, SP/RAP
cos Qfiticial #ila
HATE Log
I‘l-n: H--Q

DS

ORI S mihysﬁaa-asao $YLp207/ 20/ 88

2UZ 390 1T9Y¥iRT1Z



MEMORANDUM TO THE PRESIDENT

Subject: Haitian Refugee Processing: Endgame Issues and HIV-
Positive Refugees

Termination of In-country Refugee Processing in Haiti

At the time of the intervention, we stopped accepting
applications for the in-country refugee processing program.
However, we permitted U.S. resettlement for the some 1500
Haitians who were approved for refugee status during the period
of military rule but who could not leave Haiti prior to the
intervention. We took this action primarily because these
Haitians had already been informed that they would be admitted to

the United States and many took measures -- e.g., selling their
belongings, quitting their jobs -- in reliance ur promise of
U.S. resettlement. 3 -

HIV-positive Haitian Refugees and the Medical Exclusion

This decision still leaves 26 HIV-positive Haitians on Guantanamo
Naval Base who were approved for refugee status at our processing
ship in Jamaica last spring and summer but were not permitted
entry when other Jamaica-approved refugees were accepted for

admission. In addition, there remain in Haiti about 85 HIV-
positive Haitians who were approved for refugee status in the in-
country program prior to the intervention. These two groups of

HIV-positive Haitians have been barred due to a medical exclusion
in the Immigration and Nationality Act.

Waiver of the Exclusion

This exclusion may be waived for humanitarian, public interest or
family unification reasons. However, a 1988 INS policy directive
requires HIV-positive applicants to establish further that 1) the
danger to the public health created by admission is minimal, 2)
the possibility of the spread of the infection is minimal, and 3)
there will be no cost incurred by any level of Government agency
of the U.S. without prior consent of that Agency as a result of
entry. The third prong of this test -- and the need to find
sponsorship -- has prevented most HIV-positive refugees
(including the Haitians) from gaining entry.

INS Proposal to Alter the Public Charge Requirement

The INS policy directive’s sponsorship requirement is
discriminatory, as refugees, by virtue of their status, are by
legislation exempt from public charge requirements. This
includes refugees with diseases more costly than HIV. For this
reason, INS -- with support from State, HHS and the National



Office of AIDS Policy -- proposed earlier this year to modify its
policy directive worldwide to eliminate the public charge
requirement for HIV-positive refugees. 1INS estimates that this
change would result worldwide in entry of less than 100 HIV-
positive refugees each year (out of more than 100,000).

While the logic of the INS proposal is sound, implementing such a
policy change in the present political climate could spur a

backlash that might result in restrictive legislation, including
legislation to impose public charge requirements on all refugees.

Alternatives to a Change in the Policy Directive

We have thus suggested that Justice/INS defer considering a
change in its policy directive. Justice understands our position
and does not disagree. At the same time, however, the Attorney
General intends to take action -- without changing the existing
policy directive or its sponsoprship requirement -- that will
result in entry of the 26 Haitians on Guantanamo and could result
in the entry of some number of other HIV-positive refugees in
Haiti and elsewhere around the world.

In particular, Justice has now obtained guarantees of private
sponsorship for each of the 26 Haitians, thus bringing them into
conformity with the requirements of the policy directive. 1In
addition, INS will be informing the 85 others in Haiti -- who

have not been able to obtain private sponsorships -- tha hey
will be given a limited time to file or perfect thei
applications (after which they will cease to be valid

Finally, in the absence of a change in the policy directive, the
Attorney General is prepared to provide globally, and in _
exceptional circumstances, an exemption from the public charge
requirement for approved HIV-positive refugees. Such a
circumstance might include a refugee applicant in one of our in-

country programs who would be at grave risk if forced to remain
in his country of origin after being approved by INS.

Discussion

We have concurred with the Justice Department’s course of action
for several reasons.

The Guantanamo Haitians have been outside their country of origin

for between five and seven months and were formally deemed to

have well-founded fears of persecution. Seeking to return a

group of already-approved asylum-seekers would break new ground \
and would be quite controversial. To ensure basic fairness to

these Haitians, the UNHCR would rightly press us to re-evaluate

their cases prior to return. Such re-evaluation, as well as any \\



attempt to return some or all of the Haitiaqgg:ggzzé;&ome under a
court challenge similar to that which we fac 1 ear (and
which result in the compelled admission of some 200 HIV-positive
refugees) . ~"*

An attempt to return the Guantanamo Haitians would also focus
attention on the discriminatory aspect of the INS policy
directive’s public charge requirement. And a blanket decision to
bar entry of HIV-positive Haitians who meet the existing waiver
requirements would conflict with the decision to permit entry of
the other Haitians approved for refugee status prior to the
intervention.

Finally, we support the Attorney General’s judicious use of
discretion to provide an exemption to the public charge
requirement in exceptional circumstances involving approved
refugees. 1In the absence of a change in the policy directive, we
believe that the Attorney General should nonetheless ensure that
an applicant whom we have determined to be a refugee is not

subjected to grave risks due to our unwillingness to consider
entry.



~MEMORANDUM "TO -THE-PRESIDENT

Subject: HIV Positive Refugees at Guantanamo
Purpose

To obtain your guidance on issues relating to HIV-positive
refugee applicants at Guantanamo Bay Naval Base.

Background
Haitians at Guantanamo

There are 27 HIV-positive Haitians on Guantanamo Naval Base who
were approved for refugee status at our processing ship in
Jamaica last spring and summer. However, they have remained at
Guantanamo and have not been permitted entry into the United
States due to a medical exclusion provision in the Immigration
and Nationality Act.

This medical bar may be waived for refugees for humanitarian or
public interest purposes or to ensure family unification. Since
July 1987, however, the INS has applied a policy of implementing
the waiver that requires HIV-positive refugees to show 1) that
the danger to the public health through spread of the disease
would be minimal; 2) that the possibility of spread of the
infection would be minimal; and 3) that, as a result of U.S.
entry, there would be no cost incurred by any level of Government
agency without prior consent. The third prong -- which is not
imposed on refugees with other kinds of costly diseases -- has
served to prevent entry of most HIV-positive refugees, including
those now at Guantanamo.

Why Consider Entry for HIV-positive Refugees at Guantanamo?

Despite the political changes that have taken place in Haiti,
there are several reasons to consider entry for this small group
of Haitians.

First, these Haitians have been outside their country of origin
for between five and seven months and were formally deemed to
have well-founded fears of persecution. Seeking to return a
group of already-approved asylum-seekers would break new ground
and would be controversial. To ensure basic fairness to these
Haitians, the UNHCR would rightly press us to re-evaluate their
cases prior to return. Such re-evaluation, as well as any
attempt to return some or all of the Haitians, would come under a
court challenge similar to that which we faced last year (and
which resultlin the compelled admission of some 200 HIV-positive
refugees).



An attempt to return the Haitians would also focus attention on
the discriminatory aspect of the INS policy directive’s public
charge requirement, as that requirement does not apply to
refugees with other diseases that might be more costly than HIV.

Finally, we have recently permitted U.S. resettlement for some
1500 Haitians who were approved for refugee status in our in-
country program in Haiti during the period of military rule but
who could not leave Haiti prior to the intervention. We took
this actionxthese Haitians had been informed in writing that they
would be admitted to the United States and many took measures --
e.g., selling their belongings, quitting their jobs -- in
reliance of our promise of U.S. resettlement. Failure to permit
entry for the Haitians at Guantanamo would be compared
unfavorably to our action on the others.

Options

There are essentially two options that would permit entry for
this population.

Option #1:
Change the INS policy directive globally

Earlier this year, INS proposed modifying its policy directive
worldwide to eliminate the public charge requirement for HIV-

positive refugees. Such action would end the discrjiminatory

treatment against AIDS sufferers who are refugeesgencies -
-- State, Justice and the National Office of AIDS Poticy -- AN -
suppohis proposed policy shift.. INS estimated that this bec.
would resSult, worldwide, in the entry of about 200 HIV-positive

refugees (who are interviewed by INS overseas and then discovered
to have the HIV virus) each year.

If refugees, by virtue of their status, are exempt from public
charge requirements (as they are), then this proposed change
makes sense. On the other hand, implementing such a change in
the present political climate could spur a backlash that might
result in restrictive legislation, including legislation to
impose public charge requirements on all refugees.

Option #2:

Seek sponsorship arrangements for the 27 Haitians at Guantanamo
that conform to the current INS policy directive. Provide
special exemptions to the INS policy directive for those among
the 27 for which we cannot obtain sponsorhip arrangements, as



Baker, James E.

From: Halperin, Morton H.

To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; Schwartz, Eric P.;
@DEMOCRACY - Democracy Affairs; @GLOBAL - Global Affairs

Cc: /R, Record at A1

Subject: RE: [UNCLASSIFIED]

Date: Wednesday, December 14, 1994 9:34AM

| concur. There is a "because" missing which | think | have added in all caps. One question, if we think we are
going to get the sponsors, would it make sense to continue to delay this memo until we see and can tell the
President how many, if any, need to be brought in under the waiver. In other words, we may not have to go to
the President at all. Having waited so long, why not wait a bit longer and avoid making the President deal with the
issue.

From: Schwartz, Eric P.

To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; @ DEMOCRACY - Democracy
Affairs; @GLOBAL - Global Affairs

CC: /R, Record at A1

Subject: [UNCLASSIFIED]HIV MEMO: ANOTHER TRY

Date: Wednesday, December 14, 1994 09:09 AM

<<Attached File: HIVMEM.DOC>>

Apparently, there was some difficulty in transmitting the memo | sent you on this issue. Here is another try.

Please, your comments/concurrence asap -- Jamie, in particular.

Page 1



Baker, James E.

From: Rossin, Larry

To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; @DEMOCRACY - Democracy
Affairs; @GLOBAL - Global Affairs

Cc: /R, Record at A1

Subject: RE: HIV memo[UNCLASSIFIED]

Date: Wednesday, December 14, 1994 9:50AM

| also concur but | agree with Mort, since you are not seeking to use the Haitian case as a vehicle to gain the
general policy shift set out in option 1, you might wait for the NGO sponsorship possibility to play out.

You might redo the para starting "Under this scenario..." (second para discussing option 2) slightly to make it
clear to POTUS that you are talking about a general authority to make exceptions going beyond the Haiti case. |
see this, but in the hurly-burly it might not be instantly apparent to POTUS. The recommendation could also so
state — "worldwide" or some such.

Finally, there is also a missing word in the first line of that paragraph -- "...you could also permit THE Attorney
General..."

From: Halperin, Morton H.

To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; Schwartz, Eric P.; @ DEMOCRACY -
Democracy Affairs; @GLOBAL - Global Affairs

CC: /R, Record at A1

Subject: RE: [UNCLASSIFIED]

Date: Wednesday, December 14, 1994 09:34 AM

| concur. There is a "because" missing which | think | have added in all caps. One question, if we think we are
going to get the sponsors, would it make sense to continue to delay this memo until we see and can tell the
President how many, if any, need to be brought in under the waiver. In other words, we may not have to go to
the President at all. Having waited so long, why not wait a bit longer and avoid making the President deal with the
issue.

From: Schwartz, Eric P.

To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; @ DEMOCRACY - Democracy
Affairs; @GLOBAL - Global Affairs

CC: /R, Record at A1

Subject: [UNCLASSIFIED]HIV MEMO: ANOTHER TRY

Date: Wednesday, December 14, 1994 09:09 AM

<<Attached File: HIVMEM.DOC>>

Apparently, there was some difficulty in transmitting the memo | sent you on this issue. Here is another try.

Please, your comments/concurrence asap -- Jamie, in particular.
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well as for other HIV-positive refugees in exceptional
circumstances

The Justice Department has recently been contacted by non-
governmental organizations which have expressed a willingness to
obtain sponsors for the 27 Haitians at Guantanamo to meet the
public charge requirement. According to INS, this appears to be
a bonafide offer which could result in sponsorship for all 27,

and we are pursuing it actively. 1If we cannot obtain sponsorship
for all of the 27, the Attorney General could exempt from the
waiver requirement those without sponsors. Because they would be

coming as refugees (and not parolees), they would access federal
refugee admission monies, which would diminish significantly any
impact upon the states.

Under this scenario, you could also permizrkttorney General, as a
general matter, to provide exemptions for other HIV-positive
refugees in exceptional circumstances. In particular, such
circumstances might include a situation where we have determined
that an applicant in one of our in-country programs would be at
imminent risk of severe mistreatment if he or she was forced to
remain in his or her country of origin. (In this respect, it is
worth noting that there are about 85 HIV-positive refugees in
Haiti who were approved for refugee status in our in-country
program. Under present circumstances in Haiti, however, few if
any of these would likely meet an exceptional circumstances
test.)

White House and NSC staff believe that you should select option
2, which the Attorney General is willing to implement.

RECOMMENDATION

That you authorize entry for the 27 Haitians at Guantanamo Bay
who are HIV positive as described in option 2 and authorize the
Attorney General to permit entry of other HIV-positive refugees
in exceptional circumstances.

Approve Disapprove
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November 15, 1994

10:10 pm
- 2 Pages
T0 : Mr. Jamie Baker
National Security Council
Fax No  : 94569110
From : PHILLIPG
Subject : Haitian HIV Info
Comments
Jamie:

Attached is an e-mail explaining the current situation as we know it
concerning the HIV Haitians.

--George
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Date: Tuesday, November 15, 1994 3:46 pm
From: SS80(FEENEY)
Subject: hiv+ Haitians

Dave: I just spoke to Cy Winter who is head of IOM in GTMO. He
said they have 27 HIV+ screened-in Haitians with U4 accompanying
dependents. The problem is finding sponsors who will guarantee
all medical costs associated with the HIV virus. I also spoke to
Ken Leutbecker, CRS, who believes he can help find these sponsors
so I gave Cy his number. Also, the Cuban repats 1in GTMO are
interviewed exactly as you said by INS with a short interview by
UNHCR. True

PAGE 002
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U. S. Department of Justice

Civil Division

November 15, 1994

11:43 pm
26 Pages

TO Mr. Jamie Baker

National Security Council

Fax No 94569110

From PHILLIPG

Subject : HIV Haitian Questions

Comments

Jamie:

Attached is the appellate memo that was prepared in the HIV Haitian case
requesteing permission to appeal and explaining why we thought the district
court's decision was wrong.

--George
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FWH:REK:MJS:RMLoeb (202) 514-4332
D.J. 39-52-561

MEMORANDUM FOR THE SOLICITOR GENERAL

Re: Haitian Centers Council, Inc., et al. v.
Chris Sale, Acting Commissioner, INS, et al.,
No. 92-CV-1258 (E.D.N.Y. June 8, 1993)
(Johnson, J.).

TIME LIMITS

The district court entered a permanent injunction on June 8,
1993. A notice of appeal is due on August 9, 1993.

RECOMMENDATIONS

The Department of State recommends appeal (the memorandum in
support of the recommendation will follow shortly).

The Immigration and Naturalization Service recommends appeal
(the memorandum in support of the recommendation will follow

shortly).
The Department of Defense recommends appeal.

The Department of Transportation recommends appeal on the
First Amendment access issue (assuming that an appeal 1is
otherwise being taken), and has no objection to an appeal on the

remaining issues.

The United States Attorney's recommendation will follow
shortly.

I recommend appeal.

QUESTIONS PRESENTED

I. UWhether the judgment should be vacated as moot.

IT. Whether the district court erred in holding that the
government violated the First Amendment rights of the Haitian
service organizations by denying them access to the Haitians
being held in custody at the Naval Base on Guantanamo, Cuba.

ITI. Whether the district court erred 1in holding that the
rescreening procedures and treatment of the detained Haitians
violated their Fifth Amendment Due Process rights.

IV. UWhether the court erred 1in holding that the Attorney
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General abused her discretion by not paroling the Haitians being
held on Guantanamo into the United States.

V. UWhether the Haitian plaintiffs' due process claims are
barred by collateral estoppel.

STATEMENT
1. Executive Order 12324 required the interdiction of
aliens attempting to enter this country illegally by sea. See b
Fed. Reg. 48109 (1981). Pursuant to that Order, the United

States entered into an agreement with the government of Haiti,
permitting U.S. officials to interdict Haitian vessels suspected
of transporting illegal immigrants and to return the interdicted
migrants to Haiti. T.I.A.S. No. 10,241 (1981). The Executive
Order provided, however, that "no person who is a refugee will be
returned without his consent." Id., 2(c)(3). The Order
directed the Attorney General to "ensure the fair enforcement of
our laws relating to immigration * % * and the strict observance
of our international obligations concerning those who genuinely
flee persecution 1in their homeland." Id., 3. The Immigration
and Naturalization Service ("INS™) carried out the
responsibilities of the Attorney General of determining whether
the interdictees may qualify as "refugees" wunder the Executive
Order.

Beginning in 1981, the INS processed interdicted Haitians by
conducting an initial "screening" interview, the purpose of which
was to determine whether the alien has a credible fear of
persecution if returned to Haiti, and may therefore qualify for
“refugee” status. See 8 U.S.C. 1101(¢a)(u42) (1980) (defining the
term "refugee"). This screening procedure was generally carried

out aboard Coast Guard cutters. Persons found not to possess a
"credible fear of return” were '"screened out" at this stage and
repatriated to Haiti without further proceedings. Persons who

were found to possess a '"credible fear of return" were "screened
in" and generally brought to the United States under the Attorney
General's parole power, so that they could pursue formal asylum
requests pursuant to 208 of the Immigration and Nationality Act
("INA"), 8 U.S.C. 1158. See Haitians Centers Council, Inc. v.
McNary, 969 F.2d 1326, 1330-1131 (2d Cir. 1992), vacated as moot,
Sale v. Haitian Centers Council, No. 92-528 (S. Ct. June 28,
1993) (HCC I). Since October 1991, the INS has "screened in"
more than 10,500 Haitians and brought them to the United States.
District Court Order dated June 8, 1993 ("D. Ct.") at 12.

2. During the period from November 1991 through February
1992, the INS conducted the ‘"credible fear" screening of
interdicted Haitians at the U.S. Naval base at Guantanamo, Cuba.
Use of the Naval Base was necessitated by the massive influx of
thousands of migrants following the military coup on Haiti and
complications engendered by preliminary injunctive relief in the
Haitian Refugee Center, Inc. v. Baker ("HRC") litigation, which

2
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temporarily barred the repatriation of ‘“screened-out” Haitians.
See HCC I, 929 F.2d at 1330-1331 (detailing the HRC litigation).
Between November 1991 and July 1992, approximately 36,000
Haitians were processed through Guantanamo. D. Ct. 16 n.5.

4. Soon after the INS operations at Guantanamo began, the
State Department sought out third countries in which the Haitians
could be relocated. Two counties, Belize and Honduras, offered
to provide limited assistance, but insisted that the migrants
first be tested for the Human Immunodeficiency Virus ("HIV"), the
virus associated with Acquired Immunodeficiency  Syndrome
("AIDS"). D. Ct. 12. The United States acceded to these
requests, and tested some of the Haitians, disclosing the
presence of the virus in a number of the migrants.

Under 8 U.S.C. 1182(a)(1), aliens are excluded from
admission into the United States if they have a communicable
disease of public health significance. The Public Health Service
has 1in the past considered the HIV to be such a communicable
disease. More recently, Congress enacted an express requirement
that HIV be treated as a communicable disease of public health
significance under 1182(a)(1); see Pub. L. 103-43, 2011(a)
(June 14, 1993). Based upon the statutory exclusion from
admission, INS decided not to immediately bring the HIV-infected
Haitians to the United States solely on the basis of the initial
screening result. Notwithstanding the medical exclusion, the
Attorney General has the authority to "parole into the United
States temporarily * % % for emergent reasons or for reasons
deemed strictly in the public interest any alien applying for
admission to the United States * * . " 8 U.S.C. 1182(d)(5)(A).
To determine whether use of the parole power was appropriate in
particular cases, INS decided to conduct more thorough second
“rescreening” interviews to assess the medically-excludable
aliens' claims to refugee status. INS intended the conduct of
these second interviews to be generally analogous to those
conducted in the United States, but without counsel or any of the
formal rules applicable to asylum proceedings under 8 U.S.C.

1158.

5. In March 1992, plaintiffs -- several Haitian service
organizations, a Haitian who had been "screened out," several
Haitians who had been "screened in" and detained on Guantanamo,
and several of their immediate relatives -- filed the present
class action in the United States District Court for the Eastern
District of New York. Plaintiffs claimed that the interdiction
program was 1illegal and that the government's refusal to allow
Haitian service organizations to have access to Haitians on board
Coast Guard cutters and at Guantanamo Bay violated the First
Amendment and the aliens' Fifth Amendment due process rights.
See D. Ct. 4-5; HCC I, 969 F.2d at 1331-1332.

On April 6, 1992, the district court entered a preliminary
injunction, holding that: 1) the plaintiffs who had been

PAGE 004~
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screened out, and the class of those similarly situated, could
not sue because they were bound by the previous adverse ruling in
the HRC case; 2) the denial of access appeared to be a content-
based speech restriction in violation of the First Amendment; and
3) that the Fifth Amendment applied to the Haitians being held on
Guantanamo. The district court ordered the government to allow
access by the Haitian service organizations, and barred the
government from repatriating, interviewing or "rescreening"” any
Haitian who had been screened-in wuntil he or she was given an
opportunity to consult with counsel.

We appealed the preliminary injunction to the Second
Circuit. In June 1992, the court of appeals 1issued a decision
vacating the portion of the district court's ruling requiring the
government to provide access to attorneys on Guantanamo, but
affirmed the rest of the order. See HCC I. We filed a petition
for certiorari from the court of appeals' decision,.

6. While the Second Circuit appeal was pending, there was a
major change in the government's interdiction policy. The prior
policy of interdicting Haitians and screening them at sea was
encouraging more and more Haitians to take to the seas, often 1in
dangerous or unseaworthy vessels, 1in order to emigrate to the
United States. To stop this dangerous situation, on May 23,
1992, the President issued a new Executive Order, permitting the
Coast Guard to return Haitians interdicted beyond the territorial
waters of the United States without any screening. See 57 Fed.
Reg. 23,133 (1992). Currently, wunder this new policy, the
processing of refugee claims is being handled in Haiti at the
U.S. Embassy.

Plaintiffs asked the district court to enjoin the new
policy, arguing that it violated the INA, Article 33 of the U.N.
Convention relating to the Status of Refugees, and the 1981 U.S.-
Haiti Executive Agreement. The district court denied plaintiffs’
request for a preliminary injunction, and plaintiffs immediately
appealed to the Second Circuit. The court of appeals reversed
the district court, see HCC v. McNary, 969 F.2d 1350 (2d Cir.
1992) ("HCC II"), and on remand the district court entered an
injunction barring implementation of the new policy. The Supreme
Court then granted our motion for a stay of the injunction, and,
subsequently, granted our petition for certiorari to decide the
lawfulness of the new policy.

7. Notwithstanding the pending certiorari petition in HCC T

and the grant of certiorari in HCC II, the district court
proceeded to trial on plaintiffs' «claims (except those claims
regarding the new Executive Order). See D. Ct. 7-9. Among the
issues raised by plaintiffs' amended complaint addressed at trial
were: 1) whether Haitian service organizations' First Amendment
rights were violated by denying them access to the Haitians
detained on Guantanamo; 2) whether the denial of access violated
the detained Haitians' First and Fifth Amendment rights to obtain

4
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and communicate with counsel; 3) whether the medical conditions,
indefinite detention and punishment of the detained Haitians
violate their Fifth Amendment due process rights; U4) whether the
rescreening of the detainees was in violation of the law; and

5) whether the Attorney General was acting arbitrarily and
capriciously by continuing to detain the HIV-infected Haitians.

On June 8, 1993, the district court issued a decision and
permanent injunction.

a. As an initial matter, the court certified the class of:

All Haitian citizens who have been or will be
'screened-in' -- including those who have
been or may be subject to or who have
resisted additional screening procedures --
who are now, will be or have been detained on
Guantanamo Naval Base, or any other territory
subject to United States jurisdiction or
Coast Guard cutters.

The court held that this class of screened-in Haitians was not
barred by the outcome of the HRC case from maintaining this
action. The court explained that the HRC case involved different
parties (screened-out Haitians), different claims, and different
circumstances. D. Ct. 2y-25.

b. The court ruled the government vioclated the service
organizations' First Amendment rights by denying them access to
the Haitians held on Guantanamo. The court held that the
organizations had been denied access because "of the viewpoint of
the message they seek to convey." The court said that such
discrimination "against disfavored viewpoints strikes at the
heart of the First Amendment." D. Ct. 27. The court

distinguished the case Ukrainian-American Bar Ass'n v. Baker, 893
F.2d 1374 (2d Cir. 1990), which held there was no right of access
to an alien in custody, on the grounds that (1) here the Haitians
had already hired the organizations to represent them, (2) the
access was sought without government expense, and (3) numerous
other people, other than the Haitian service group lawyers, have
been allowed to visit and advise the detained Haitians. D. Ct.
27. Accordingly, the court ‘"permanently enjoined [the
governmentl]l from denying Haitian Service Organizations immediate
access at Guantanamo, on Coast Guard Cutters, or at any place
subject to U.S. jurisdiction to any member of the class of
Screened In Plaintiffs % % %, subject to reasonable time, place
and manner limitations % x *. D. Ct. 52.

C. Next, the district court held that the Fifth Amendment
Due Process clause applies to the Haitians being held on
Guantanamo because they are being detained by the United States
government on territory controlled by the United States. D. Ct.
28-31. The court further held that the screened-in Haitians have

5
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a protected liberty interest in not being wrongly repatriated,
and that this liberty interest cannot be denied without adequate
due process. D. Ct. 31. The court held that this due process
right required the government to provide the screened-in Haitians
all of the process that is available to an asylum applicant in
the United States, including the right to counsel, notice, and
administrative and judicial review. D. Ct. 32-34.

The court also held that the plaintiffs' Due Process rights
include the right to "reasonable medical care." D. Ct. 3u. The
court said that, at a minimum, the Due Process clause forbids the
government from being "deliberately indifferent"” to the medical
needs of non-convicted detainees. D. Ct. 35. The court found
that the refusal to evacuate those individuals with T-cell counts
of or below 200 (classified as having "full-blown AIDS," D. Ct.
18 n.6), despite inadequate facilities to treat such people on
Guantanamo, evidenced deliberate indifference. D. Ct. 36.

The court further held that the "administrative
segregation," wused at Guantanamo to punish detainees, violates
the detainees' Due Process rights because there is no written
notice of charges, no hearing or right to call witnesses, and no
impartial decisionmaker.

The court then held that plaintiffs have a protected liberty
interest in not being indefinitely detained. The court said that
plaintiffs' continued detention was the result of the
government's action, not the aliens' own choices. D. Ct. 38.
The court noted that there had been no indication by the INS when
a final parole decision would be made or what would happen to
those who were denied parole but nonetheless demonstrated a well-
founded fear of persecution if returned to Haiti. The court
found that the government had failed to "demonstrate to this
Court's satisfaction that the detainees' 1illness warrants the
kind of indefinite detention wusually reserved for spies and

murderers.” D. Ct. 39. The court concluded that, the "Haitians'
plight is a tragedy of immense proportion and their continued
detainment is totally unacceptable to this Court." Id.

Based upon all of these Due Process holdings, the court
permanently enjoined the  "well-founded-fear" rescreening,
disciplinary proceedings, medical care conditions, and indefinite
detention, and ordered that the screened-in plaintiffs "be
immediately released (to  anywhere but Haiti) from  such
processing, proceedings, detention, medical care and camp
conditions." D. Ct. 51.

d. Citing government admissions that the rescreening
intervieuws were not authorized by either the refugee
determination or asylum determination provisions of the INA ( 207
and 208), the court held that the rescreening was in excess of
statutory authority. D. Ct. W1-44. The court explained that the
Attorney General's parole authority to temporarily admit cother-

6
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wise excludable aliens "does not authorize establishment of a
system contrary to Congress' intent and intentionally targeted at
persons who would be eligible to participate in the asylum
process [established by Congress] but for the fact that the
government interdicted them." D. Ct. 44, The court added that
the parole power cannot be used to deny the plaintiffs their
statutory rights under 207 and 208 of the INA. Id.

e. Finally, the court addressed the Attorney General's
failure to exercise her parole power to release plaintiffs from
detention. D. Ct. 44-50. The court explained that, although the
Attorney General has broad discretion in exercising her parole
power, her discretion 1is 1limited and may not depart from
established policies without a rational explanation. Further,
the court held the Attorney General's parole decisions are
subject to review under the Administrative Procedure Act.

Here, the court found that the Attorney General abused her
discretion on three grounds:

First, the court found that the failure to parole
plaintiffs amounted to invidious discrimination. The court
pointed out that the bar on admission of aliens with
communicable diseases had not been strictly enforced in the
past. The court stated that the ban against HIV admission
has only been applied to these Haitians.

Second, the court found that the refusal to parole these
plaintiffs presented an unjustified deviation from past
parole policy. The court cited the parole regulation, 8
C.F.R. 212.5, which lists factors to be taken into account
in determining whether parole would be 1in the public
interest. The court noted that the regulation allows parole
for emergent reasons and for seriocus medical conditions. Ct.
Le-47. The court ruled that failing to parole these
plaintiffs based on their medical conditions under this
regulation was an abuse of discretion.

Third, the court held that the denial of parole based upon
the HIV status of plaintiffs was an improper consideration.
The court held that the statutory bar against admission of
HIV-infected aliens does not mandate exclusion in all cases,
and does not bar or impair the Attorney General's parole
power (because parole 1is not "admission” into the United
States). The court further found that the entry of
plaintiffs to the United States would be "unlikely to affect
to spread of AIDS in this country,"” and that their medical
condition could not be wused to justify their continued
“imprisonment” on Guantanamo. D. Ct. 49.

Based upon these findings, the court ordered "that the Attorney
General's exercise of the statutory parole power under INA
215(d)(5) to deny Screened In Plaintiffs parole out of

7
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detention be permanently enjoined, held unlawful and set aside
pursuant to the Administrative Procedure Act." D. Ct. 51.

8. Shortly after the district court's decision, the
Haitians on Guantanamo were brought to the United States pursuant
to the district court's order.

9, Thereafter, on June 21, 1993, the Supreme Court issued
its decision upholding the lawfulness of repatriating Haitians
interdicted on the high seas. See Sale v. HCC, No. 92-3ul
(§. Ct. June 21, 1993).

10. After the district court entered issued its permanent
injunction, we informed the Court that, in light of the permanent
injunction, the petition for certiorari in HCC I from the
preliminary injunction was now moot. We explained that the
proper disposition now was to grant certiorari, and vacate the
Second Circuit's HCC I judgment as moot. On June 28, 1993, the
Court followed our suggestion, granting our HCC I certiorari
petition and vacating the Second Circuit's judgment as moot. See
Sale v. HCC, No. 92-528 (S. Ct. June 28, 1993).

DISCUSSION

I. THE PROSPECTIVE IMPLICATIONS
OF THE DISTRICT COURT'S RULING.

The district court's opinion establishes several troublesome
precedents ~-- i.e., extending due process rights (including the
right to counsel) and the right to seek review of parole
decisions to aliens outside of the United States, and holding
that counsel and service organizations have a First Amendment
right to have access to aliens lawfully detained outside of the
United States. However, the precedential value of this district
court opinion may not, by itself, require an appeal, since we
remain free to argue against the court's legal rulings in any
future cases (not 1involving the same class) -- even in the same
district. Nonetheless, this lengthy opinion 1is one of the feuw
recent precedents on several important legal issues, and we could
fully expect it to be wused against us 1in future cases (cases
which are likely to arise in an emergency context). Still, the
most pressing consideration 1is not necessarily the adverse
precedent, but the actual continuing impact of the district
court's ruling.

Although we have complied with the court's order by bringing
in all of those Haitians on Guantanamo to the United States, the
court's ruling still raises several problems for future handling
of interdicted Haitians. The plaintiff-class of "screened-in
Haitians" is open-ended, and to the extent that, now or in the
future, the Administration wishes to return to some form of

PRGE 009
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screening for refugees before returning interdicted Haitians,'
the court's legal rulings would be binding upon us. Indeed, the
district court's decision, if left standing, could possibly
interfere with the application of the Administration's proposed
summary exclusion legislation to future interdicted Haitians.
The decision confers extensive procedural rights to future
interdicted Haitians which are not afforded under the proposed
leglislation.

There are three significant prospective constraints imposed
by the district court's decision:

A. The court ordered the government to allow counsel
and organizations access to the screened-in Haitians, even
upon Coast Guard cutters. Thus, under the court's order, if
we begin screening again, we will have to be ready to
provide counsel access to the screened-in Haitians -- albeit
subject to reasonable time, place and manner restrictions.
It 1is possible that plaintiffs will try to construe the
court's order to allow access before the screening (because
the plaintiff-class includes those who will be screened in).
However, even without extending the ruling to include access
to Haitians before screening, this part of the court's
decision could be considered to be an unacceptable
imposition wupon the military and Coast Guard. Obviously,
access before screening would pose a far more significant
intrusion and could also threaten to taint the screening

process.

B. Once we "screen in" any Haitians in the future, the
court order requires the government to provide them with the
full panoply of procedural and appeal rights that apply to
asylum determinations made in the United States. These
procedural rights may be 1inconsistent with the recently
proposed summary exclusion legislation. Absent the proposed
leglislation, however, this ruling may only have minimal
prospective effect. Our general policy over the last decade
has been to bring the screened-in Haitians to the United
States, where they receive all of those rights required by
the district court in any event. The only constraint
imposed on our actions is limited to screened-in Haitians
who we do not bring to the United States. In the past that
has primarily involved individuals who are statutorily
excluded from admission under the INA (e.g., the medically
excludable HIV-Haitians).

T Even if the democratically elected regime is peacefully
returned to power in Haiti, there 1s still a reasonable
expectation that the Administration may want to return to some
form of screening, which was successfully used for almost a

decade.
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As to the excludable individuals, the prior
Administration's policy was to use less formal rescreening
interviews so that the Attorney General may assess, on a
case-by-case basis, whether she should exercise her parole

power to bring them 1into the United States. This less
formal process 1is now precluded by the district court's
decision. Our options under the district court's order

would appear to be to provide full procedural and appeal
rights outside of the United States, or to simply bring all
screened-in Haitians into the United States for processing.

C. The district court's order required us to parole in
those Haitians with the HIV being held in Guantanamo. The
court also held that holding them 1in detention for an
indefinite time period violated their Due Process rights.
These rulings could have on-going effect. It is possible,
if not probable, that if we return to screening, we will
again be faced with a number of screened-in Haitians who are
medically, or otherwise, statutorily excludable. In such
instances, the INS may want to detain these 1individuals
outside of the United States, at least until the Attorney
General can make an informed parole decision. However,
plaintiffs could argue that the district court's decision
mandates that these individuals be paroled into the United
States. Indeed, with respect to any Haitians detained
outside of the United States solely because of their HIV
status, such an argument would be quite compelling.

Thus, despite our compliance with the district court's
order, by bringing the Haitians on Guantanamo to the United
States, and our recent Supreme Court victory, the district
court's order still impairs the Administration's ability to
screen interdicted Haitians in the future to determine whether
they have credible refugee claims. Indeed, the existence of this
order, coupled with our victory in the Supreme Court, has the
ironic effect of making the rigid policy of summary repatriation
largely immune to judicial challenge, while leaving any more
flexible policy vulnerable to revieuw.

The Administration requires the flexibility to deal with any
and all future contingencies that may occur in Haiti, and should
have the option to wutilize a less harsh policy than summary
repatriation in future crises. For more than a decade, screen-
ing has been deemed a necessary and effective method of dealing
with interdicted Haitians, and this Administration should have
the latitude to return to such a policy, if and when it chooses,
without the constraints of this district court decision. More-
over, the constraints imposed by the district court could contri-
bute to the continuation of the policy of summarily repatriating
individuals who may have wholly valid refugee claims. UWhile this
policy is lawful, and in some instances may be necessary (e.qg.,
to stem the tide of a mass emigration), it certainly should not
be forced wupon the Administration. Accordingly, these
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constraints on screening imposed by the district court are
sufficient to warrant an appeal in the present case.

However, it 1s important to realize that an appeal 1is not

without risk. The Second Circuit already rejected many of our
arguments when we appealed the preliminary injunction in this
very case. Even though that prior appellate decision does not

control here, and has been formally vacated as moot, it 1is a
substantial indicator that we should not overestimate our chances
on appeal. If we fail to secure reversal on all or part of the
district court order on appeal, we will not obtain the desired
practical result (to be freed of the constraints placed on the
government by the district court's ruling) and may in fact harm
our situation by creating an adverse court of appeals precedent2
with only a limited chance of obtaining Supreme Court revieuw.
Nevertheless, given the intrusiveness of the district court's
order, the importance of thege issues, and the strength of our
arguments (discussed below),” I still believe that an appeal is
warranted.

II. APPEAL ISSUES.

A. Mootness And Vacating The Judgment.

We have a good argument that the judgment here should be
vacated as moot. However, to do so, we will have to invoke the

"prudential mootness" doctrine.

1. We should argue that the court's judgment, as far as it
extends to the Haitians who were held on Guantanamo and the
service organizations' right to access to Guantanamo, is now
moot. Under the compulsion of the district court's injunctive
order, we brought all of the Haitians on Guantanamo to the United
States. Thus, now, the issues addressed by the district court -
-the right to counsel to have access to the Haitians on
Guantanamo, and those Haitians' rights to due process and to be
paroled into the United States -- are all moot as to these
Haitians because they are now physically present in the United
States without any restriction on these rights. There simply is
no on-going Article III case or controversy between these
plaintiffs and the United States. See Preiser v. Newkirk, 422
U.S. 395, 401 (1975).

2 Given that the crisis regarding the Haitian refugees has
diminished, and the fact that we have already complied with the
district court's order as to the Haitians on Guantanamo, the
Supreme Court could very well deny a petition for certiorari.

5 Even if the court of appeals upholds all or part of the
district court's rulings, there 1is at least some practical
benefit in knowing what the law is in that circuit.
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The court of appeals may be attracted to this type of a
mootness argument. Many of the issues here are inherently tied
to the wunique circumstances and conditions that existed at
Guantanamo. For example, the question of whether there was
viewpoint discrimination in the access restrictions on Guantanamo
simply has no future application. The camps used to house the
Haitians on Guantanamo have been closed, and there are no plans
to use that military base for those purposes in the future.
Moreover, even if there were future detainments of interdicted
Haitians, it is wholly speculative what our access policy would
be. To the extent that any of these issues do arise again in the
future, there is no reason to believe that it would evade review.
Thus, there is no constitutional controversy anymore regarding
the Haitians who were on Guantanamo, or the right of the service
organizations to gain access to Guantanamoc in order to counsel
the Haitians, and there is strong pragmatic inclination to simply
end this case now by declaring the controversy moot.

If the court of appeals holds that the matter is moot, it

should vacate the underlying ruling. See New VYork City
Employees' Retirement System v. Dole Food Co., 969 F.2d 1430 (2d
Cir. 1992). Cf., Reich v. Contractors UWelding of Western N.VY.,

Inc., slip op., No. 92-4181 (2d Cir. June 24, 1993) <(demon-
strating the Second Circuit's strong position in favor of
vacating an order on appeal that has become moot). There are
cases holding that vacation is not proper when an appellant's own
compliance moots the dispute. Indeed, our amicus brief recently
filed in Izumo Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips
Corp., No. 92-1123 (S. Ct.), seems to support those cases. See

Izumo amicus brief at p. 13 n.12. However, the Second Circuit
appears to be willing to vacate wunder such circumstances. See

New York City Employees' Retirement System, 969 F.2d at 143L-
1435 (vacating the district court's order where the defendant's
compliance with the injunction mooted the controversy). We can
also argue that it was not our compliance with the injunction
that mooted the case but, rather, the improved political
situation in Haiti and the Supreme Court's decision of June 21,
1993, sustaining the lawfulness of the government's current
policy of summarily repatriating all interdicted Haitians without
any screening. Without these occurrences, we would likely still
be screening interdicted Haitians.

2. The main problem with any mootness argument raised here
is that the district court's order clearly still prospectively
governs how we treat future screened-in Haitians. Even though
the Administration may lawfully return the Haitians interdicted
in the future without any screening, there 1is a strong
possibility that the Administration will return to screening in
the future. Hence, as a constitutional matter, it 1is hard to

argue that the whole dispute here is truly moot. See New York

City Employees' Retirement System v. Dole Food Co., 969 F.2d at
1434 (compliance with an injunctive order will not moot the case
if some part of the controversy remains).
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Nevertheless, we can argue that even the prospective portion
of the judgment should be vacated under the "prudential mootness"”
doctrine. The D.C. Circuit has held that when a court exercises
its equitable discretion in fashioning prospective declaratory or
injunctive relief in a case that 1is not technically moot under
Article III, but where the prospective controversy is attenuated,
"considerations of prudence and comity for coordinate branches of
government” may "counsel the court to stay its hand, and
withhold relief it has the power to grant." Chamber of Commerce

v. Dep't of Enerqy, 627 F.2d 289, 291 (D.C. Cir. 1980). See also
City of New VYork v. Baker, 878 F.2d 507, 509-510 (D.C. Cir.
1989); Alton & Southern Ry. Co. v. Int'l Assoc. of Machinists &
ARerospace Workers, 463 F.2d 872, 877-882 (D.C. Cir. 1972). The
D.C. Circuit has further held that it is appropriate to invoke
“prudential mootness" where there 1is uncertainty as to whether
the prospective relief will actually benefit the party alleging
injury, or where the case involves premature adjudication of
constitutional issues. See Penthouse Int'l, Ltd. v. Meese, 930
F.2d 1001, 1019-1020 ¢(D.C. Cir. 1991). These same types of
factors are employed by other courts, including the Supreme
Court, without the title of "prudential mootness," in assessing
whether a court abused its discretion in issuing prospective
injunctive or declaratory relief. See e.g., United States v.
W.T. Grant Co., 345 U.S. 629, 632-633 (1953). The result of such
concerns can be the vacating of the district court's judgment (or
at least the prospective portion of the judgment). See City of
New York v. Baker, 878 F.2d at 510; Alton & Southern Ry. Co., 463
F.2d at 882.

All of these ‘"prudential mootness"/abuse of discretion
factors would appear to support the vacation of the prospective
rulings here:

aj The prospective controversy here 1s plainly
speculative and attenuated. We are not screening
interdicted Haitians at the present time, and there 1is no
current plan to return to screening. Even if we do return
to a policy of screening, it may take on a completely
different form and carry different implications for the
interdicted Haitians. Furthermore, as discussed above, it
is wholly speculative to assume that 1f Haitians are
detained, there will be viewpoint discrimination in the
access restrictions. Moreover, the "liberty interests,"”
based wupon the legitimate expectation of being brought to
the United States after being screened in, which was relied
upon the district court in extending due process rights, 1is
simply inapplicable if the screening process 1s different or
serves a different role 1in the future. Finally, the
question of whether prospective parole decislons, regarding
Haitians who may be interdicted and detained in the future,
will be an abuse of discretion is baseless conjecture.
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b) Comity to the coordinate branches regarding the
handling of future interdiction and detainment of aliens 1is
mandated by well-established precedent. See United States

ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950);
Shaughnessy v. United State ex rel. Mezei, 345 U.S. 206, 210
(1953); Jean v. Nelson, 727 F.2d 957, 964 (11th Cir. 198L4)
(en banc), aff'd, 472 U.S. 846 (1985). Here, the district
court's prospective order interferes in our handling of
sensitive foreign affairs and immigration matters. As a
prudential matter, a court should be reluctant to pass
judgment and enter permanent injunctive orders based upon

this speculative and uncertain context. Cf., Ramirez de
Arellano v. Weinberger, 745 F.2d 1500, 1561 (D.C. Cir. 198u4)
(en banc) (Scalia, J., dissenting), vacated on other

grounds, 471 U.S. 1113 (1985).

c) The prospective relief awarded may actually make
potential future class members worse off because it deters
us from screening at all.

d) The court's prospective rulings prematurely
adjudicate important constitutional and statutory issues
based upon speculative future events and conditions.

Based upon these factors, we should argue that the
prospective relief granted here should also be vacated, or, in
the alternative that extending the judgment prospectively was an
abuse of discretion.

3. It might be argued that there 1is some risk in running
this mootness argument. For example, it is possible, but in our
view highly wunlikely, that the court could hold that our appeal
is moot, but still not vacate the judgment belou. However, I
still recommend pressing the argument on appeal.

First, the mootness argument is our one and only sweeping
argument that could, by itself, completely free wus from this
adverse district court decision. Our merits arguments are strong
on some 1issues, but uncertain on others. The mootness argument
provides a threshold position that would relieve the court of
appeals from even having to reach these sensitive merits issues.
At bottom, the argument bolsters our chances of ultimately
prevailing here and should be made.

o1t is, however, not enough simply to wvacate the

prospective relief. Either the entire judgment must be vacated
or, at least, the judgment extending prospective relief (e.g. the
prospective access to coast guard cutters). Otherwise, the

service organizations and the future screened-in Haitians could
argue that we are precluded by collateral estoppel from
relitigating these issues against them.

4
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Second, the court will expect the parties to address the
question of mootness. Unless we are willing to argue that the
restoration of the conditions on Guantanamo is likely (which no
one is adverting), the court, sua sponte, may very well consider
the case at least partially moot. It is better to take the
offensive on the 1issue and strongly seek to link mootness with
vacation rather than to run the risk of the court simply
dismissing portions of our appeal as moot. The issue of vacation
is complex; either we brief it thoroughly and aggressively, or we
run a serious risk.

B. First Amendment.

The district court's First Amendment access holding may be
difficult to successfully attack on appeal. In our previous
briefs on appeal from the preliminary injunction, we attacked the
First Amendment ruling on the ground that it was extraordinary to
hold that someone has a right to enter a U.S. military base on
foreign soil for the purpose of speaking with lawfully detained

aliens. We argued that a military base is a non-public forum,
and that the government was, therefore, permitted to restrict
access to the base. Further, we <claimed that the access

restrictions at Guantanamo were rational and not based on the
speaker's viewpoint. We explained that the other persons who had
been given access were permitted on the basis of the distinct
purposes of such access, and not on the basis of their viewpoint.

Our present appeal would be more demanding.  UWhen issuing
the permanent injunction, the district court made a specific
factual finding that access was being denied at Guantanamo based
upon the speaker's viewpoint. The court found that the govern-
ment allowed access to the Haitians by many others and that the
Haitians were being given legal advice (often incorrect advice)
by government officials (military, INS and even military doctors)
and others, but that the government did not allow access by their
lawyers because of their viewpoint. See D. Ct. 14, 26-27.

The courts have recognized that military bases are
traditionally non-public forums, and the courts have been very
protective of the government's right to restrict access and
speech on a military base. See e.g., Greer v. Spock, 424 U.S.
828 (1976). Further, the courts have also refused +to extend to
lawyers the First Amendment right to have access or counsel
aliens being lawfully detained by the government. See Ukrainian-

American Bar Ass'n v. Baker, 893 F.2d 1374, 1380-1382 (D.C. Cir.

1990). Indeed, in the HRC litigation, the Eleventh Circuit held
that the members of the Haitian Refugee Center had no First
Amendment right to enter Guantanamo to counsel Haitians being
detained there. See HRC v. Baker, 953 F.2d 1498, 1511-1515 (11th
Cir. 1992). However, the courts have never held that the
government may discriminate among speakers based upon their
viewpoints. See HRC, 953 F.2d at 1512 n.7 <(noting that HRC had
not made a claim of viewpoint discrimination). Even in a non-
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public forum, the government cannot restrict speech based on the
speaker's viewpoint. See Lamb's Chapel v. Center Moriches School

Dist., No. 91-2024, slip op. at 8 (S. Ct. June 7, 1993).

Here, an appeal will be more difficult because of the
finding of viewpoint discrimination. There is still a reasonable
chance of at least successfully challenging the ruling as to
access to Coast Guard cutters. There was absolutely no finding
of discriminatory access to the cutters. Such a partial reversal
would enhance our ability to freely screen Haitians on the

cutters in the future, without undue burden. However, such a
partial victory would still establish a very unfavorable court of
appeals precedent -- upholding a First Amendment right to enter a

military base on foreign soil to meet with aliens being lawfully
detained there.

To achieve full reversal of the court's First Amendment
ruling, we will also have to attack the viewpoint discrimination
finding. That finding was based upon the perception that the
government was letting numerous people see the detainees and that
some of these people would provide them with legal advice from
the government's prospective. However, this misconstrues the
situation. Access was restricted against counsel because of the
government's position that: 1) access should be limited to only
those personnel performing essential services; and 2) that
counsel services would interfere with the informal nature of the
rescreening intervieuws. Numerous individuals with views highly
favorable to the Haitians were allowed access. The access
restriction turned on the service to be performed by the
individual, not their viewpoint. It should make no difference
that in fact some of the people who were allowed access may have
discussed legal issues with the Haitians. The access was still
not restricted based on the speakers' viewpoint or the particular
content of what they might actually say.

Moreover, the district court's position -- that if aliens
discuss legal issues with government officials, then the govern-
ment must allow access by counsel -- is untenable. The proces-

sing of detained aliens by INS officials will quite frequently
involve discussions of the legal consequences and events with the
aliens. Under the district court's view, because of those
discussions, almost every alien detained by the government
outside of the United States would have the right to counsel.
That proposition was squarely rejected in the Eleventh Circuit ig
HRC and the D.C. Circuit in Ukrainian-American Bar Ass'n.

® The district court attempted to distinguish the D.C.
Circuit's Ukrainian decision on the grounds that in that case the
counsel in question did not yet have a formal relationship with
the alien and wanted access at the government's eXpense.
However, these were not the factors underlying that decision.
Rather, the D.C. Circuit simply held that the alien had no right
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Further, this reasoning, taken to its logical conclusion, would
require the government to permit counsel to have access to an
alien seeking refugee status at an embassy overseas if the
embassy officials discuss the alien's legal status.

Thus, the district court's finding regarding viewpoint
discrimination does not necessarily insulate it from appeal, and
we still have reasonable arguments and good cause to contend that
the First Amendment ruling in its entirety was in error.

C. Due Process.

The district court's Due Process holdings are subject to the
same arguments we pressed in our prior appeal and 1in our
certiorari petition. We cited numerous cases holding that even
an excludable alien who is physically present within the United
States -- let alone an alien who has not yet made it to our
shores -- has no Due Process rights regarding his immigration
status. See Landon v. Plasencia, 459 U.S. 21, 32 (1982); United
States ex rel. Knauff v. Shaughnessy, 338 U.S. at 542; Mezei, 3u5
U.S. at 210; Jean v. Nelson, 727 F.2d at 964-968. See also
Gisbert v. United States Attorney General, 988 F.2d 1437, 14u42-
43 (5th Cir. 1993) (holding that a detained alien has no
liberty interest in being paroled, and no Fifth Amendment right
to procedural Due Process). These cases plainly undermine the
district court's ruling here that screened-in aliens being held
abroad have a Fifth Amendment liberty interest in being properly
processed for entry into the United States.

The district court's remaining Due Process rulings address
the conditions wupon Guantanamo and the right to not be
indefinitely detained without just cause. These rulings seem
more likely to be deemed moot because they are keyed to the
unique facts that existed upon Guantanamo with the lengthy
detention of the HIV-positive Haitians. However, the extension
of Due Process rights to aliens being detained abroad 1is a
dangerous precedent. Thus, in addition to arguing that this part
of the order is now moot, we should also attack the rulings on
their merits. On the merits, we have two primary arguments:

1) There is a possible argument that aliens outside of
the United states are not even allowed to sue the federal
government in federal court. See Johnson v. Eisentrager,
339 U.S. 763, 777-778 (1950) ("The privilege of litigation
has been extended to aliens, whether friendly or enemy, only
because permitting their presence in the country implied
protection. No such basis can be invoked here, for these
prisoners at no relevant time were within any territory over

to counsel and that counsel had no right to speak to the alien.
Ukrainian-American Bar Ass'n, 893 F.2d 1377.
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which the United States is sovereign.").6 However, there
are numerous reported cases where aliens abroad were
permitted to challenge governmental action. See Jean v.
Nelson, 727 F.2d at 973 (citing cases). Indeed, the Supreme
Court's decision in HCC II (Sale v. HCC) decided the merits
of plaintiffs' claims, rather than hold, as we argued, that
plaintiffs' claims were precluded from review in federal
court. In our brief to the Supreme Court in HCC TII, we
argued that the only plausible basis for jurisdiction could
be the Administrative Procedure Act, and that judicial
review was precluded under that Act because the INA
impliedly forecloses review. See Brief for Petitioners 13-
18. Notwithstanding our argument, the Court proce;ded to
review the merits of our summary repatriation policy.

2) Even if aliens outside of the United States can
bring suit in federal court against federal officials, we
should still contend that they cannot base their claims upon
the Fifth Amendment. The Supreme Court has '"rejected the
claim that aliens are entitled to Fifth Amendment rights
outside the sovereign territory of the United States.”
United States v. Verdugo-Urquidez, 494 U.S. 259, 269 (1990)
(discussing Johnson v. Eisentrager). The Court in Johnson

v. Eisentrager observed that "extraterritorial application

of organic law would have been so significant an innovation

in the practice of governments that, if intended or
apprehended, it could scarcely bhave failed to excite
contemporary comment. Not one word can be cited. No
decision of this Court supports such a view." 339 U.S. at

784, More recently the Court, while acknowledging that
"aliens receive constitutional protections when they have
come within the territory of the United States and developed
substantial connections with this country," United States v.
Verdugo-Urquidez, 494 U.S. at 271, relied on Eisentrager in

6 Although the plaintiff in Johnson was an enemy alien, the
Court's opinion makes clear that this fact was not determinative.
The Court's prior decisions in Ex parte Quirin, 317 U.S. 1
(1942), and In re Yamashita, 327 U.S. 1 (1946), had permitted the
filing of habeas corpus petitions by enemy aliens held within the
United States and in the Philippines, an area then within the
sovereign jurisdiction of the United States. The Johnson Court
distinguished these cases on precisely this basis, see 339 U.S.
at 779-80, demonstrating that it was Eisentrager's location
outside of the United States -- not his status as an enemy alien
-- that precluded him from obtaining access to our courts.

7 Wwe note that the sweeping argument based upon Johnson --

that an alien abroad cannot sue at all 1in federal court -- was
not made in our brief. Similarly, the argument was not raised in
our certiorari petition in HCC I. We did, however, raise this

argument before the district court here.
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"rejectlingl the claim that aliens are entitled to Fifth
Amendment rights outside the sovereign territory of the
United States." Id. at 269.

In light of the fact that the Supreme Court reached the
merits in HCC II, we do not recommend pressing the first of these
arguments to challenge the district court's due process ruling.
We do, however, believe that it important to raise the second
argument. No doubt, the argument that aliens abroad cannot base
their claim upon the Fifth Amendment is harsh, in that it leaves
open the possibility of egregious abuse without redress in
federal court. See D. Ct. 30 (noting that without Due Process

protection government officials could, without redress,
deliberately starve or beat the detained Haitians). However,
extending Due Process rights to aliens abroad 1is a virtual
Pandora's Box. Indeed, in this case and the HRC case, even the

temporary extension of rights to the 1interdicted Haitians
substantially impaired the Executive Branch's ability to deal
with the Haitian crisis. Further, this district court ruling
could be used in later cases to claim Due Process rights for
aliens at United States embassies abroad, or other aliens being
held at/or outside a point of entry.

D. Parole.

The Attorney General 1is authorized wunder 8 U.S.C. 1182,
with limited exceptions, in her "discretion to parole into the
United States temporarily * % % for emergent reasons or for
reasons deemed strictly in the public interest any aliens
applying for admission into the United States." The courts have
held that the Attorney General's parole decision are reviewable,
but must be upheld as long as there is a "facially legitimate and
bona fide reason" supporting the decision. See Bertrand v. Sava,
684 F.2d 204 (2d Cir. 1982). The Second Circuit has also held
that in making a parole decision, the Attorney General's
"discretion may not be exercised to discriminate invidiously
against any particular race or group or to depart without
rational explanation from established policies.” Id., 684 F.2d
at 212-213. However, the ‘"burden of proving that [parolel
discretion was not exercised or was exercised irrationally or in
bad faith is a heavy one and rests at all times on the unadmitted
aliens challenging denial of parole." Id. at 213.

Here, although there was no expressed reason for denying or
delaying parole to the detained Haitians, the plain reason was
that they were statutorily excludable aliens, wunder 8 U.S.C.

1182(a)(1)(A), because of their HIV status. See p. 3, supra.
Despite the fact that the HIV positive Haitians are statutorily
excluded from admission into the United States, the government's
position is that the Attorney General still could use her parole
power to bring them 1into the United States (because 1182(5)(A)
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refers to "any alien").®

The parole regulations state in "determining whether or not
aliens who have been or are detained in accordance with [8
C.F.R.1 235.3 (b) or (c) will be paroled out of detention, the
district director should consider the following," and then the
regulation proceeds to list several factors. The first factor
is:

The parole of aliens who have serious medical
conditions in which continued detention would
not be appropriate would generally be
justified by "emergent reasons.”

8 C.F.R. 212.5Ca){1). Here, the district court held that the
Attorney General had departed from this regulation by failing to
parole in the Haitians with HIV. The court further held that the
failure to parole them in amounted to an unjustified deviation
from past practice. This parole ruling should be challenged at
both a broad and specific level.

1. Our broad argument addresses the serious concern raised
by the district court's extending the "right" to review parole
decisions to cases where the alien is physically outside of the
United States. If Haitians being held at Guantanamo have the
right to review the Attorney General's "failure" to parole them
into the United States, then any alien abroad seeking asylum in
the United States would equally appear to have such rights.
While most parole matters involve aliens detained in the United
States under 8 C.F.R. 235.3, the INS does on occasion grant
"advance" parole to aliens coming to the United States. See 8
C.F.R. 212.5(e). See also 2 Immigration Law and Procedure,

64.02. The district court's reasoning here would allow an alien
abroad the right to challenge the denial of an advance grant of
parole. Further, the district court's ruling could even permit
aliens seeking refugee status at an American embassy to challenge
the denial of advance parole.

Moreover, if parole decisions regarding aliens abroad are
reviewable, future parole decisions regarding Haitian

8 Once a medically excludable alien 1is paroled into the
United States, he may seek an asylum hearing under 8U.S.C. 1158.
If he is granted asylum, he can thereafter seek to be officially
"admitted"” to United States under 8U.S.C. 1159. However,
because he 1is statutorily medically excludable, he cannot be
granted "admission" unless the Attorney General grants a waiver
under 8U.S.C. 1159(c). See Gordon and Mailman, 2 Immigration

Law and Procedure, 33.04[11Cellii] (rev. ed. 1993). The
admission can be important because without an official admission
to the United States the refugee is subject to return if in the
future the conditions supporting the refugee status change.
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interdictees and others being processed for “"advance" parole
would have to be much more formal in nature. Although parole
decisions are reviewed under the deferential "facially legitimate
and bona fide reason" standard, courts have still required INS to
support its parole decisions with an adequate record. See
Marczak v. Greene, 971 F.2d 510, 517 (10th Cir. 1992). Indeed,
the Tenth Circuit recently held that a district court may not
only review the record to determine whether its supports the
parole decision, but may hold its fact-finding hearing as part of
the review. Id. at 518.

Our primary argument is that parole decisions regarding
aliens outside of the United States are not reviewable in federal
court.? These extra-territorial parole decisions are very much
akin to refugee determinations made as to aliens abroad -- e.qg.,
at an  American embassy. Such extraterritorial refugee
determinations (i.e., a determination to conditionally admit an
alien so that he may apply for refugee status, see 8 C.F.R. 207;
2 Immigration Law and Procedure, 34.01C4]) have always been
considered unreviewable in federal court. Cf., Yui Sing Chun v.
Sava, 708 F.2d 869, 875 (2d Cir. 1983); Wan Shih Hsieh v. Kelly,
569 F.2d 1179, 1181 (2d Cir. 1978). See also Kleindienst, 408
U.S. at 766.

We should also argue that parole power does not extend to
aliens abroad. The decision as to an interdicted Haitian who is
paroled in by the Attorney General is properly characterized as a
decision to bring the alien to a point of entry, where he will be
paroled. The actual final, reviewable parole decision does not
come 1into effect wuntil the alien is physically present in the
United States. The INS parole regulations support this view.
Section 212.5(a), which sets out the standards for parole, 1is
limited to detentions under section 235.3 (b) or (c), which both
address the detention of aliens at a point of entry or where the
alien is physically present in the United States. See 8 C.F.R.
212.5(a), 235.3 (b)-(c).

9 We could also contend, as discussed above (pp. 15-16,
supra), that an alien abroad has no right to even sue federal
officials in federal court. Even if that restriction were to be
limited to immigration claims (see Jean v. Nelson, 727 F.2d 972-
975 (distinguishing the non-immigration cases which permitted
aliens abroad to invoke constitutional rights), seeking review of
a parole decision would still clearly fall within the litigation
prohibition. See Clark v. Smith, 967 F.2d 1329, 1331 (9th Cir.
1982) ("an alien's freedom from detention [by the grant of

parolel is only a v riation of the alien's claim of an interest
in entering the ¢ ~try"); Jean v. Nelson, 727 F.2d at 963 (the
decision whether rarcle "an excludable alien is an integral
part of the admis: =r :25s8")., However, as discussed above, we
do not recommend -» that argument on appeal.
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This argument is also supported by our victory in Sale v.
HCC, No. 92-3u44, slip op. (S. Ct. June 21, 1993). In Sale, the
Court relied heavily upon the presumption that "Acts of Congress
do not ordinarily apply outside our borders." Slip op. at 17.
Consistent with that presumption, we should argue that the
Attorney General's statutory and regulatory parole powers only
extend to aliens detained within the United States or at a point
of entry. The only problem with this argument is that, in fact,
as discussed above, the Attorney General does on occasion ?Eplog
"advance parole” for aliens outside of the United States. We
could still rely on the presumption, nonetheless, becuase INS
considers advance parocle to simply provide an alien the right to
present himself at the border. The actual parole decision is not
effectuated until the alien actually reaches the point of entry.
See 2 Immigration Law and Procedure, 64.02[3]1 (the INS advance
parole form (Form I-512) speak 1in terms of parole “upon
arrival").

2. In addition to our broad argument regarding the review
of extra-territorial parole decisions, we should also challenge
the specific findings and holdings here supporting the district
court's parole ruling.

a. There 1is a forceful argument that the district court
erred in issuing a class-wide parole ruling. Parole 1is a
discretionary decision by the Attorney General and 1is never
mandated under any particular facts. See Gisbert, 988 F.2d at
1443, The regulatory parole standards relied upon by the

district court are not an exhaustive list of factors to be
considered. See Marczak, 971 F.2d at 515. At bottom, the parole
decision are made on an individualized basis. See Jean v.
Nelson, 472 U.S. 846, 857 (1985); Marczak, 971 F.2d at 515
(holding that the determinations must be individualized). Thus,
review of a parole decision should ordinarily be made on an
individualized, as opposed to a class, basis. Cf., Jean wv.
Nelson, 727 F.2d at 979 (suggesting that the district court
reconsider the propriety of class treatment in review of the
Attorney General's parole discretion).

Here, the facts supporting each detained Haitian's claim to
parole were different. The strength of the refugee claims, the
U.S. familial connections, and the medical conditions of each
varied considerably. Taking into account these individual facts,
the Attorney General did voluntarily parole in a number of the
detainees on humanitarian grounds (mostly pregnant women). 1In
this context, where parole decisions are made on an
individualized basis, there simply 1is no basis for ordering

10 While advance parole 1is sometimes wused as to aliens
outside of the United States, it is much more frequently granted
to aliens in the United States who are going abroad and want an
assurance of being paroled in when they return.
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class-wide relief.

b. Moreover, there was never any formal denial of parole or
a formal statement of reasons why 1individuals were not being
granted parole. The district court here should have, at most,
ordered the Attorney General to formally exercise her discretion
and develop an adequate record.

c. We should also attack the court's finding that parole
was compelled under the regulation (quoted above, p. 17) regard-
ing aliens with serious medical conditions. First, this regula-
tion does not compel the parole of persons with serious medical
conditions. Second, and more importantly, it 1is absurd to read
this regulation to require the parole of statutorily medically
excludable aliens. Under the district court's construction,
most, i1f not all, of those aliens excluded from admission, under
8 U.S.C. 1182(a)(1), because they have a communicable disease of
public health significance, would also qualify for parole into
the United States under the regulation's ‘“serious medical
condition” standard. It 1is a bizarre construction of the
regulation to read it to require the physical admission of those
statutorily excluded from admission by Congress, based upon the
very reason they are statutorily excluded.

d. Under the Second Circuit's precedent in Bertrand v.
Sava, 684 F.2d at 212-213, the Attorney General's parole
decisions must be upheld if there is a legitimate and bona fide
basis. Here, the fact that these individuals are statutorily
excluded from admission certainly is a legitimate and bona fide
reason for not bringing them into the United States in the first
instance. While the Attorney General still may have the power to
parole a medically excludable aliens into the United States, it
is appropriate, out of deference to Congress, to at least ensure
that there are compelling reasons supporting the parole. Thus,
we should argue that there was a legitimate basis here for
denying or delaying the grant of parole.

e. Further, we should argue that it was wholly proper for
the Attorney General to ‘"rescreen" the individuals to determine
whether parole was warranted. The district court was correct in
stating that the rescreening was not a procedure provided for by
statute. However, the statute does not define how the Attorney
General shall exercise her parole pouwers. See 8 U.S.C.

1182(d)(5)(A); 2 Immigration Law and Procedure, 64.02[1]1-[2].
As discussed above, the parole decisions are to be made on an
individualized basis, and it «certainly makes sense for the
individualized decision to be an informed one. There 1is no
statutory 1limit on the numbers of time the Attorney General
(acting through her agents) can "screen" or interview the parole
candidate before arriving at a determination.

The district court's bar on the conduct of "rescreening"
interviews 1is not only clearly incorrect, it also creates an
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unfavorable precedent. Currently, we are facing a new
interdiction situation with Chinese aliens. The Administration
may wish to screen the interdicted Chinese by distributing
questionnaires to assist in determining whether any might qualify
as refugees. This district court ruling could easily be invoked
by those Chinese who are "screened-in" to bar any "rescreening"
before the Attorney General exercises her parole pouwer.

f. The district court also clearly erred in finding that
the government only barred these HIV Haitians from admission and
did not enforce the bar elsewhere. The evidence presented below
clearly demonstrated that all refugees applying for admission are
tested for HIV. See Transcript 517-518. Further, as a matter of
law, when an alien is applying for refugee status abroad, he
cannot be approved until he is given a full medical examination.
See 8 C.F.R. 207.2(c); 2 Immigration Law and Procedure,

34.010410cIliv]l. TIf the applicant is found to be HIV positive,
then he cannot be approved unless he receives a waiver of the
statutory exclusion. See 8 C.F.R. 207.3(b). Thus, the court was
clearly incorrect in holding that the statutory exclusion against
HIV aliens is only being enforced against Haitians.

E. Collateral Estoppel.

Finally, one of the primary arguments raised in our prior
appeal from the preliminary injunction, and in our certiorari
petition, was that the Haitian plaintiffs were collaterally
estopped from arguing that they have either First Amendment or
Due Process rights to allow them access to counsel, in light of
the adverse disposition of those issues in the HRC 1litigation.
We argued that the HRC class included all interdicted Haitians
(including the Haitian plaintiffs here), and that because these
issues were raised in the HRC case and rejected, the Haitian
plaintiffs could not relitigate the issues here.

The collateral estoppel argument would not help us on either
the First Amendment or parole rulings. That is because HCC and
the other service organizations were not parties to the HRC
litigation and hence cannot be bound to the HRC First Amendment
ruling, and the parole issue was not raised or litigated in the
HRC case.

Moreover, the argument has 1little chance of success given
its reception in the prior rounds of this litigation. Not only
did the Second Circuit reject our collateral estoppel argument in
the now vacated HCC I, 969 F.2d at 1334-1338, it also rejected it
in HCC TII, 969 F.2d at 1354-1357. On certiorari from the HCC II
decision, we raised <collateral estoppel as one of our primary
arguments in favor of reversal. See Brief for Petitioners, pp.
18-27. While the Supreme Court ruled in our favor on the merits
-- holding that the government may lawfully repatriate aliens
interdicted on the high seas without screening them for refugee
status -- the Court completely ignored our collateral estoppel
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argument. In its thirty-two page opinion, the Court never even
mentions our argument, despite its prominence in our briefs. In
that context, it 1s possible to construe the Court's ruling as
implicitly rejecting our collateral estoppel argument (because,
ordinarily, a <court will reach issue preclusion issues first
before reaching the merits of the case).

Even though we could raise collateral estoppel again in this
appeal, we should not devote too much attention to this argument.
Having lost twice on the issue already 1in the Second Circuit and
having received a possibly implicit rejection of our argument in
the Supreme Court, the prospect that a new panel of the Second
Circuit will now embrace our argument would be hoping for too
much. Thus, we suggest merely raising the issue to preserve it
in case of a need for further revieuw.

CONCLUSION

For the foregoing reasons, I recommend appeal.

FRANK W. HUNGER
Assistant Attorney General
Civil Division
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PRIVILEGED WORK PRODUCT

TIME SENSITIVE:
PLEASE REVIEW AS SOON AS POSSIBLE

MEMORANDUM TO SAMUEL BERGER

THROUGH: MORT HALPERIN, DICK CLARKE
FROM: ERIC SCHWARTZ

CONCURRENCE: JAMIE BAKER

SUBJECT: GTMO Litigation and Policy Issues Relating to Haitians

Justice has identified a number of issues that could arise in the
context of Cuba/Haitian litigation as early as this week and that
ralse serious policy considerations. As I think you know,
advocates for the Haitians have sought to intervene in the Cuba
litigation and have been given provisional permission to do so.

In order to best represent the government’s legal view and
preserve policy options, it would be very useful -- in advance of
their consideration by the courts -- to consider a number of
policy issues which we had in some cases purposefully put off.

If we adopt certain policies and rule out others, the courts may
be persuaded to step back from the litigation and let U.S. policy
run its course. The alternative would be to risk having the
courts decide these policy issues.

This memorandum seeks your agreement on recommended positions on
five issues.

1. Parole

Issue: the Haitian plaintiffs will likely ask for an order
granting Haitians parity with Cubans on parole decisions --
children, the elderly and medical hardships.

Recommendation: Parity is not required as a matter of law. 1In
view of our position that the Haitians have a relatively stable
and democratic country to which they can return, we think we can
also make a good faith distinction on policy grounds and should
do so.

2. Request for a permanent injunction granting parole to all
pregnant Cuban




Recommendation: If we believe that there is adequate medical
care at GTMO and Panama (as we do), we think we need to oppose
this for the time being. If we decide to expand parole to
children and accompanying relatives, we may wish, as a matter of
policy, to revisit this question.

3. HIV-positive Haitians at GTMO.

Issue: There are between 20 and 30 HIV-positive approved
refugees at GTMO, and, with the recent influx of lawyers into
GTMO, we expect that these Haitians will shortly sue for
admission. We will then probably re-live many of the unpleasant
issues we confronted with the HIV-GTMO litigation last year.

As I mentioned in a previous memo to you, I was told that a
decision was taken last week (while I was away) to bring in
Haitians approved for refugee status prior to the intervention.

As I understand it, however, there was no decision taken on what
to do with those among these Haitians who are HIV-positive.

As you will recall:

1. there are about 80 HIV-positive approved refugees remaining
in Haiti;

2. there are between 20 and 30 HIV-positive approved refugees at
Guantanamo; and

3. an INS proposal to ease a waiver requirement for HIV-positive
refugees worldwide would probably result in entry of most of
these refugees. (All relevant agencies approved the INS
proposal.)

How do you want to deal with the HIV issue at this point? 1In
particular, if you want an HIV memo for the President, do we
assume that the prior question (what to do with refugees approved
prior to the intervention) has been resolved?

In view of the litigation, I need to hear from you as soon as
possible.

4. Voluntary repatriation

Issue: We expect that the plaintiffs for the Haitians will
request an order similar to that issued by the Court of Appeals
regarding Cuban migrants: no repatriation unless a migrant signs
a form that such repatriation is voluntary. They could make this
request on their own initiative or as a result of any further



efforts at Haitian repatriations -- either voluntary or
involuntary. Such a request will likely result in entry of an
order similar to the existing order with respect to the Cubans --
no repatriation unless it is voluntary.

This will immediately raise the issue of our policy on
involuntary return of the remaining 5000 or so Haitians and
Justice would like guidance on this question.

Discussion: State and Defense have different views on the issue
of involuntary return of Haitians at GTMO. DOD’s position is
that, with the change in Haiti, everyone should go back and that
this should happen as quickly as possible. They argue that we
need not bother to assess claims of those who might express fears
of return; with thousands of troops in the country, return is
safe.

State’s position is that we should not force anyone back, but
that we should continue to emphasize voluntary return. Those who
refuse to go back (as well as those few who continue to leave
Haiti by boat) should be given the option of returning to Haiti
or going to our facility in Suriname (which State would be
willing to finance). State reasons that given these choices, the
overwhelming majority would return to Haiti.

State makes a number of arguments in favor of its position.

e Safe haven is the only migration policy we have tried with
Haiti that works -- that meets the concerns of the immigration
control community as well as the NGOs and the UNHCR.

¢ Safe haven has resulted in very small outflows, which will be
even further reduced with a democratic government in Haiti.

e TIf we forcibly return Haitians, we should screen them before
doing so if we want to avoid renewed criticism from the UNHCR
and NGOs (which will contrast forced return of Haitians with
our policy toward Cubans), and if we wish to ensure that we
are not returning any bonafide refugees. (State argues that
there may well continue to be some small number of refugees
from Haiti.) However, screening will create expectations of
U.S. resettlement which we want to avoid; safe haven avoids
creating such expectations.

Evaluation: These issues have very important policy consequences
and require more detailed briefing of you as well as Deputies
level review which may not be possible prior to your departure.
At the same time, it is to our advantage to be in a position to
answer the court’s questions and we therefore propose interim



responses below. If you agree, we think you need to work them
with John Deutch. We can take care of State and Justice.

Do we tell the Court that we seek to retain the option of
involuntary return?

This is an easy call. We should retain the option of involuntary
return and can easily distinguish the Haitians from the Cubans as
the former are returning to a country led by a democratically
elected government.

What do we tell the Court about when we will begin such
involuntary return and what procedures we will implement prior to
such returns?

To preserve our options, we would recommend that we say the
following:

¢ Our safe haven policy has demonstrated that we are deeply
committed to the welfare and well-being of Haitians who feared
civil conflict and persecution in Haiti.

¢ There are now thousands of U.S. troops in Haiti, a
democratically elected government and conditions of much
greater peace and stability that have permitted thousands to
return voluntarily.

¢ While, under U.S. law, we could involuntarily return all of
remaining Haitians, we have instead emphasized voluntary
return as a further demonstration of our willingness to deal
with this population with sensitivity.

¢ Nonetheless, as a matter of policy, we may indeed need to move
to involuntary return of those who can return to their country
of origin but refuse to do so.

e TIn implementing such action, we will, as a matter of policy,
continue to consult closely with the UNHCR and others to
ensure against return of bonafide refugees who might face risk
of persecution in Haiti.

Discussion

To be sure, this response may oblige us to conduct some sort of
(undefined) review prior to forced return. But it has several
important advantages:



e Tt binds us to a policy of basic fairness which we should
support on the merits.

¢ It will help us to avoid criticism from NGOs, UNHCR and
others. (UNHCR has expressed deep concern that we will
undermine the significant gains we made with adoption of safe
haven if we return to direct return without any sort of
assessment prior to return.)

¢ OQur stated commitment to fairness may help to dissuade the
courts from imposing equitable remedies that are probably
wrong on the law but which the courts feel obliged to impose
on fairness grounds. (I have run this specific point by DOJ
counsel who concurs.)

Again, if you agree with the proposed course of action, you need
to speak with John Deutch to ensure DOD is on board.



MEMORANDUM TO SAMUEL BERGER
THROUGH: MORT HALPERIN, DICK CLARKE
FROM: ERIC SCHWARTZ

CONCURRENCE: JAMIE BAKER

SUBJECT: GTMO Litigation and Policy Issues Relating'to Haitians

Justice has identified a number of issues that,could r%gg in the
context of Cuba/Haitian litigation &§—ear{§=%s¢3%%§:w§gi and that
raise serious policy considerations. (As you know, advocates for
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Issue: There are betwee?é;Q/Ega 30 HIV-positive approved'
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As I mentioned in a previous memo to you, I was told that a
decision was taken last week (while I was away) to bring in
Haitians approved for refugee status prior to the intervention.

As I understand it, however, there was no decision taken on what
to do with those among these Haitians who are HIV-positive.

As you will recall:

1. there are about 80 HIV-positive approved refugees remaining
in Haiti;

2. there are 39 HIV-positive approved refugees at Guantanamo;

and

3. an INS proposal to ease a waiver requirement for HIV-positive
refugees worldwide would probably result in entry of most of
these refugees. -

How do you want to deal with the HIV issue at this point? 1In
particular, if you want an HIV memo for the President, do I
assume that the prior question (what to do with refugees approved
prior to the intervention) has been resolved?

In view of the litigation, I need to hear from you as soon as
possible. '

5. Voluntary repatriation

Issue: We expect that the plaintiffs for the Haitians will
request an order similar to that issued by the Court of Appeals
regarding Cuban migrants: no repatriation unless a migrant signs
a form that such repatriation is voluntary.

This issue could arise in a number of ways. For one thing, the
District Court -- when it learned that we planned to return some
Haitians voluntarily -- issued a TRO against such action. Should

we seek to have that TRO removed (as we did with the Cuban TRO),

the Court of Appeals would then undoubtedly consider the issue of

voluntary versus involuntary return. |, ,
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If we are going ; involuntariyl
return Haitians from GTMO, our litigators should know, so that
they can prepare to distinguish the two groups and factual
scenarios before the courts. As a matter of law, Justice
believes that involutnary repatration (with or without screening)
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is permi;zfgze under US law and that we will ultimately win on
the law.” Justice also believes that as long as the lawsuit is
pending, more Haitians will not volunteer to return.

Discussion: State and Defense have different views on the issue
of involuntary return of Haitians at GTMO. DOD’s position is
that, with the change in Haiti, everyone should go back. State’s
position is that we should not force anyone back, but that we
should continue to emphasize voluntary return. Those who refuse
to go back (as well as those few who continue to leave Haiti by
boat) should berglven the option of returning to Haiti or going
to our fac111ty Suriname (which State would be willing to
finance). State reasons that given these choices, the
overwhelming majority would return to Haiti.

State makes a number of arguments in favor of its position.

e Safe haven is the only migration policy we have tried with
Haiti that works -- that meets the concerns of the immigration
control community as well as the NGOs and the UNHCR.

e Safe haven has resulted in very small outflows, which will be
even further reduced with a democratic government in Haiti.

e If we forcibly return Haitians, we will have to screen them
before doing so if we want to avoid renewed criticism from the
UNHCR and NGOs (which will conéragt foEFed return with our
policy toward Cubans), and i nsure that we are not
returning any bonafide refuge%s However, screening will
create expectations of U.S. resettlement which we want to

.avoid; safe haven avoids creating such expectations.

Evaluation: These issues require more detailed briefing of you
as well as Deputies level review which may .not be B OSS ible prior
to your departure At the same time, &eigefhéﬁd—to B av® S
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Here are my recommendations. If you agree, I think you need to
work them with John Deutch. I can take care of State and
‘Justice.

Do we tell the Court that we seek to retain the option of
involuntary return?

This is an easy call. We should retain the option of involuntary
return and can easily distinguish the Haitians from the Cubans as
the former are returning to a country led by a democratically
elected governemnt.
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. What do we tell the Court about when we will begin such
involuntary returnvand what procedures we will implement prior to

such returns. Shantl v el Suda wn Pl MSacl Yl Gusds
To preserve our options, I would recommend that we say the A _
following: Ced s
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e Our safe haven policy demonstrated that we are deeply
committed to the welfare and well-being of Haitians who feared anv*(d)
persecution in Haiti.

¢ There are now some 15,000 U.S. troops in Haiti, a
democratically elected government and conditions of much
greater peace and stability that have permitted thousands to
return voluntarily.

e While, under U.S. law, we could kawe involuntarily returned
all of these Haitians, we have zather emphasized voluntary
return as a further demonstration of willingness to deal with

this populatlondsen51t1veéﬁ uﬂ’
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e Nonetheless, as a matter of policy, we may indeed need to move
toward involuntary return of those who can return to their
country of origin but refuse to do so.

e TIn implementing such action, we will, as a matter of policy,
continue to consult closely with the UNHCR and others to
ensure against return of bonafide refugees who would face risk
of perseuction in Haiti.

Discussion

To be sure, this response may oblige us to conduct some sort of
(undefined) review prior to forced return. But it has several
important advantages: '

e It binds us to a policy of basic fairness which we should
support on the merit.

¢ Tt will be help us to avoid criticism from NGOs, UNHCR and
others.

e Our commitment to fairness may help to,dissuade the Court of
imposiong equitable remedies that wrong on the law but
which they feel obliged to impose off fairness grounds.
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Again, if you agree with the proposed course of action,
to speak with John Deutch to ensure DOD is on board.
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Baker, James E.

From: _ Baker, James E.

To: "~ Halperin, Morton H.; Malley, Robert; Longoria, MlchaeIA Schwartz, Eric P.; Rossin, Larry
Cc: _ /R, Record at A1; Kreczko Alan J.; Wolin, Neal S.

Subject: GTMO Litigation: Issues [UNCLASSIFIED]

Date: _ Tuesday, November 08, 1994 10:256AM

ATTORNEY-CLIENT PRIVILEGED )

Justice has identified a number of issues that could arise in the context of the Cuba/Hatian litigation this week
that raise serious policy considerations. In order for litigators to best represent the government's legal view and
preserve its policy options it is important that we provide guidance on the questions presented below as soon as
possible. A follow-on lawyers meeting is scheduled for Wednesday.

1. Parole: The Haitian plaintiffs will likely ask for an order granting Haitians parity with Cuban migrants on parole
decisions, i.e., parole for children, the elderly and medical hal’dShIpS This argument would likely be cast as an
equal protection, due process, abuse of discretion claim.

NOTE: DOJ is not aware that the Administration has ever been asked, or considered parole concessions for
Haitians. As'a matter of law, parity is not required, although it is not clear how a five member CA panel would
come out on this issue. Further, the scenarios are factually different — Haiti is a democracy, Cuba is not, etc. .

2. Voluntary Repaftiation: Haitian plaintiffs will likely ask for an order similar to that issued by the Court of
Appeals regarding Cuban migrants: no repatriation unless a migrant signs a form that such repatriation is

voluntary.

NOTE: If policy-makers are considering, or are going to take, a different view, i.e., involuntary repatriation of.
Haitians, it would be useful for litigators to know now, so that they can prepare to distinguish the two groups and
factual scenarios before the courts and be careful to preserve options if asked on the record, e.g., the Haitian
case is distinguishable for among other reasons because we were offering safe haven from a regime whose days

“ were numbered and therefore repatriation requires different analysis. As a matter of law, Justice believes

involuntary repatriation is legally available and that we will ultimately win on the law if enjoined. Itis also the
lawyers' view that so long as this lawsuit is pending, more Haitians will not volulnteer to return.

In the event, we were to get an injunction against involuntarily repatriating Haitians beyond the 14 Haitians
already covered are we prepared to say to the court(s) that Haiti is-in fact stable and safe in an effort to oppose?
Are we considering moving to a policy of involuntary return? When? Are we prepared to repatriate before
UNMIH. At what point will the sewage situation at GTMO dictate policy?

3. Request for a permanent injunction granting parole to all pregnant women.

4. Cuban plaintiffs may request an order permitting Cubans at GTMO with visas to come dlrectly to the U.S. from
GTMO.

5. Due Process and other Constitutional Rights: While litigators think the law is clear, if not necessarily the
results, on the issues above, the question of migrant due process rights to a particular standard of conditions at
GTMO is a tougher question. For example, do migrants have a DP right to a particular standard of medical care,
or safety. That we are providing safe haven to migrants and are not holding them against their will, does not end
the discussion as there is a body of law, which courts may (;hoose to apply to GTMO, involving the conditions of
persons who voluntarily put themselves in state custody. Further, some groups of migrants, such as children and
unborn babies, are not in a position to exercise the types of choices that makes one's presence in GTMO

Page 1



“voluntary. Bottom line: it is not likely at all that we will get the votes in the Court of Appeals or S.Ct. that the only
rights that apply to migrants at GTMO are non-enforceable standards under international law. Indeed, itis not
clear this is a position Justice litigators are prepared to take as a matter of law. Clearly, there are remedies
available other than brining migrants to the U.S., but planners should consider and anticipate a requirement to
provide additional doctors, or facilities to improve conditions at GTMO.

6. 22 HIV Haitians. We understand that there remain 22 screened in HIV Haitians at GTMO. Lawyers consider
it a matter of time, and ' short time given the availability of additional attorney access to GTMO, before these 22
" sue for admission: Do we have plans to admit them?

As noted above, your feedback on these matters is greatly appreciated.

ATTORNEY-CLIENT PRIVILEGED
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U.S. Department of Justice

Civil Division

Office of the Asilstant Attorney General Washington, D.C. 20530

November 3, 1994

VIA FACSIMILE

Mr. Morton Halperin Mr. Allen Weiner

Mr. Jamie Baker Ms. Michele Klein Solomon
Natieonal Security Council Department of State

Mr., Joel Klein Mr. Stephen Preston

Mr. Cliff Sloan Office of the General Counsel
Office of the General Counsel Department of Defense

The White House

Re: Cuban Amerigan Bar Association, Inc., et, al. v,
Chrigtopher, et, al,, Case No, 94-2183 .

Sirs and Madam:

, , T T P e
Attached is the%Eleﬁeﬁ%hﬁe&rchbLa~Order;gg;ch“gpamLe "ir

part Appellants’ Motion to the extent ... it enjoins Yepatriaricr
of Cuban detainees presently at ’'Camp November,’ Guantanamo Bsv
and who have requested to be returned to Cuba." The Elevent:

Circuit ordered that we were "to communicate forthwith the fa -
of the entry of this stay to the affected detainees residing a-
'Camp November, '"

Tha oral argument is still scheduled tomorrow on our motion
© .o osummary reversal, or, in the alternative, for an emergency
- =y panding appeal.

Philliph

Attachmernt
acc: Frank W. Hunger
Seth Waxman
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IN THE UNITED STATES COURT OF APPEALS FiLED
SE COUIQT nF r. '_\,, ':,-‘.) -
FOR THE ELEVENTH CIRCUIT LEVENTH -

NGV 3 1om9
No. 94-5138 |

‘GUEL ). CORTEZ
CLFR&

CUBAN AMERICAN BAR ASSOCIATION, INC., CUBAN

LEGAL ALLIANCE, INC., DUE PROCESS, INC., LIZBET MARTINEZ,
ARIANNA GONZALEZ NOBAEZ, et al.,

- Plaintiffs-Appellees,
-
[4
HAITTAN REFUGEE CENTER, IKC., GARRY JOSEPH,
FAULOMME EDMOND, PIERRE ONEL ANTOINE,

' VOIDIEU JEAN LOUIS, BERGELINE JEAN LOUIS,

PADECI JEAN LOUIS, .
Provisional Intervenors=Appellees,

versus

WARREN CHRISTOPHER, Secretary of State,

WILLIAM J. PERRY, 8ecretary of Defense, DORIS
METISSNER, Commlssicner, Immigration and
Naturalizatien Service, JANET RENO, Attorney
Genaral, IMMIGRATION AND NATURALIZATION SERVICE,
BRIGADIFR GENERAL MICHAEL WILLIAMS, Commander Jolint
Task Force,

Defendants-Appallants.

Appeal from the United States District Court
for the sSouthern Distxict of Florida

Befora KRAVITCH, BIRCH and CARNES, Circuit Judges.
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Given the emergency nature of this matter, the court will hear
oral argument on the appellants' motion for summary reversal, or,
in the alternative, for an emergency stay pending appeal (or a writ
of mandamus) on Friday November 4, 1994, at 1:30 p.m. as previously
scheduled.

The appellants aré hereby instructed to communicate forthwith
the fact of the entry of this stay to the affected detainees
residing at YCamp November."

pE

LA LT ey ‘n\
. "I CLINTON LIBRARY PHOTOCOPY |

P R R R S A N By S N P : co. .
;. T e el RN B W 1 A R 1 i
i~ 10 . 8 e



1170384

11-00-84  16:43 FAX 404 331 27945 CLERR USCa 11

THID 21014 FAX J02 514 3071 OAAG CIVIL

BY THE COURT:

Pending before tha court are appellants' motion <for an
emergency stay pending further appeal ¢f the distriet court's order
in case No. 94-2183~CIV-ATKINS .Gated October 31, 1894, denominated
"order Granting Plaintiffs' Emergency Motion for Temporary
Restraining Order,"! (“appellants' Motion") and appellees' motion
to dismiss the appeal. This court deems the district court's corder
to be a preliminary injunction conferring jurisdictien pursuant to
28 U.S.C. § 1292(a)(l). Accordingly, we &eny appellees' motion to
dismiss the appeal.

This court hereby grants in part Appellants' Motion toe the
extant that in Par. 1(b) it enjoins repatriation of Cuban detainses
presently at "Camp November," Guantaname Bay and who have requested
£o be returned to Cuba. This stay shall renain in effect until
further order of this court.

We are concernad that wilthout such a egtay of the district
court's injunction the 1likelihood of the loss of life wlll
continue. Indesd, 1t appears from the record in this case’ that
loseg of life mey have already occurred as a result of reaction to

the district court's injunotion barring repatriation.

iThe October 31, 19%4 injunction, by its terms, forbids the
continuing repatriation of those Cubans who have affirmatively

recuested that they ke raturnad to soverelgn Cuba from Guantanamno
Bay Naval Base.

23¢e Declaration of Lt. Colonal Randy Garver, Commander of the
716th NWilitary Police BRattalion dated October 30, 1994, and

Declaration of Lt. Colenel Randy Garver dated November 1, 1894,
attachad to this order.
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U.S. Department of Justice

Civil Division

Office of the Asiistant Attorney General Washington, D,C. 20530

" November: ' 7, 1994

VIA PACSIMILE

Mr. Morton Haiperin i Mr. Allen Weiner

Mr. Jamie Baker : - Ms. Michele Klain Solomon
National Security Council ' Department of State

Mr, Joel Klein - _ Mr. Stephen,Prestoﬁ

Mr., Cliff Sloan ‘ Office of the General Counsel

Qffice of the General Counsel Department of Defense
The White House :

Re: n i n R |8 i10n v
ris L, al., ¢ | -2183

Dear Sirs and Madam:

Attached is‘the Order that the Eleventh Circuit released
today. : _ .

Attachment
c¢c: Frank W. Hunger
Seth Waxman
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT U.Ss. coan’.“m- ARPU L,

ELEVENTH CIRC u:T

{

I
No. 94~5138 ‘ ; NOV 7894

. MIGUEL J. CORTEZ
CUBAN AMERICAN BAR ASSOCIATION, INC., CUBAN-~- CLERK

LEGAL ALLIANCE, INC., DUE. PROCESS, INC., LIZ2BET MARTINEZ,
ARTANNA GONZALEZ NOBAEZ, et al., .

N e L

Plaintiffs-hppelleeé,

HAITIAN REFUGEE CENTER, INC., GARRY JOSEPH,
PAULOMME EDMOND, PIERRE ONEL ANTOINE,
VOIDIEU JEAN LOUIS BERGELINE JEAN LOUIS,

PADECI JEAN LOUIS,
Provisienal Intervenors=Appellees,

versus

WARREN CHRISTOPHER, Secretary of State,
WILLIAM J. PERRY, Secretary of Defense, DORIS:
MEISSNER, Commissioner, Immigration and
Naturalization Service, JANET RENO, Attorney’
General, IMMIGRATION AND NATURALIZATION SERVICE,

: BRIGADIER GENERAL MYCHAEL WILLIAMS, Commander Joint
Task Force,

Defendants=-Appellants.

Appeal from the United States District Court
for the Southern District of Florida

Before KRAVITCH, BIRCH and CARNES, Circuit Judges.
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The court denies the appellants’ motion for summary reversal -

with respect to the order of the district court entered on October

31, 1994 denominated "order Granting Plaintiffs"Emergenpy Motion

for Temporary Réstrainihg Order" (“tha Injunction"). The parties .

are instructed to file briefs on the schedule set out below.

This court hereby stays ali of the district court’s injunctive

relief set out in the Injunction except as hereafter provided:.

(a)

(by

(e)y

(d)

(e)

defendants shall afford reasonable and meaningful access

for legal counsel (i.e., officers of the court) to only

the named detained plaintiffs and any other detainees who

in the future request counsel by written declaratioen;

plaintiff organizations and counsel need nbt be:afforded-'

access to any other detainees pending the resolution ef
this appeal;

the defendants may repatriate all currént detainees in
"Camp November" who have expressed a desire, by written
declaration,‘to be returned to sovereign Cuba;

the deféndants ﬁay repatriate any.other detainees who
express a desire by written déclaraﬁion'to be returned to
sovereign Cuba; and |

the défendants shall not repatriate any detaiﬁeés who do
not express,-by written declaration, a desire to be

returned'to sovereign Cuba.

‘The briéfing schedule is as follows: the government’s opening

brief is due November 21, 1994; the appellees’ answer brief is due



December 7, 1994; and the g§Vernment's reply brief, if it chooses
 to file one, will be due December 14, 1994. These dates are the
date that the briefs must be :eceived in the Clerk’s 0fficeland.ih
the office of cpposing counsel.

éounsel are advised that all Eleventh Circuit rules relating
fo the length and format bf the brief, including ﬁype size ahd
margins and fogtnotes must be striétly adhered to. Counsel are
further advised that the ceurt will not grant any motion to file a
brief exceeding the page limitaﬁions or- any motioné for an
extension of time teo file a brief.

.Orél argumeﬁt will be held_on Menday, Degember 19, 1994 at
10:00 a.m. at 56 Fdrsyth'street, Atlanta, Georgia. Each side shall

be allotted. 45 minutes for argument.

Lq:]uus'

@o04/00.
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Civil Division | - :

Office of the Assistant Attarney General Washington, D.C. 20330

November 7, 1994

YIA EACSIMILE

Mr. Morton Halperin : Mr. Allen Weiner
Mr.. Jamie Baker - Ms. Michele Klein Solomon
- National Security Council Department of State
Mr. Joel Klein ) Mr. Stephen Preston
Mr. Cliff Sloan ' Office of the General Counsgel
Office of the General Counsel Department of Defense '

The White House

Re: - a i¢can r aociati
‘ ri her : Cage N -2183

Dear Sirs and Madam:

I just sent you the Order we received from the Eleventh
"Circuit. We have now received an additional facsimile from the
Eleventh Circuit containing a partial dissent from Judge
Kravitch. She would have allowed the plaintiffs’ attorneys
general access to the migrants

Attachment
cec: Frank W, Hunger
Seth Waxman
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KRAVITCH, Cireuit Judge, concurring in part and dissenting in part:

I concur in the order of the Court denying Appellants’ Motion
for Summary Reversal. I also concur in that portion of the stay
relating to the Distriet court’s injunctive relief except as te
paragraph'(b)‘of this Court’s ordér,,from which I dissent. I would
permit legal counsel, pending the resoluticn of this appeal, to
have access to any detainee, who has not expreésed the dasire to ke
raturned to sovereign Cuba, under such reasonable conditions as

would be set by the District Court.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

- CUBAN AMERICAN BAR ASSOCIATION,

'PULIDO, MARITZA EXPOSITO, DAVID "

INC. CUBAN LEGAL ALLIANCE, INC.,
DUE PROCESS, INC., LIZBET '

MARTINEZ, ARIANNA GONZALEZ NOBAEZ oo ~
and ARNIEL DEL CAMPO GONZALEZ, on L
Behalf of Themselvaes and All

Others Similarly Situated; JOVANI

MIGUEL FIFFE PINO, NESTOR

RODRIGUEZ 1ABORI, NELSON TORRES

and All others Similarly Situated;

. m“ . _‘,)‘_“.
-LEYDIS MILAGROS RUIZ MENDEZ, on s Wt~

BUZZI and ALBERTO RODRIGUEZ | — o.Cc | -
GARCIA, on Behalf of Themselves ‘g»— Aﬁ%?j%-""\

Behalf of Herself and All Othere
Similarly Situated; and ELENA
PINO, and VIRGINIA PEREZ, on
Behalf of Thenselves and All
others Similarly Situated,

” Plaintiffs,

V. _ .I Case No. 94-2183~-CIV-ATKINS

WARREN CHRISTOPHER, Secretary of

State; WILLIAM J. PERRY, Secretary

of Defense; DORIS MEISSNER,

Commissicner, Immigration and \
Naturalization Service; JANET -

RENO, Attorney General; IMMIGRAe .

TION AND NATURALIZATION SERVICE;

and BRIGADIER GENERAL, MICHAEL

WILLIAMS, Commander, Joint Task

Force,

' Defendants.

ORD ING P 5’ EMERGEN

THIS CAUSE comes before the court on Plaintiffs’ Emergency
Motion for Temporary Restzalning order filed on October 24, 1994.
In their Mot;on, pla;ntlffs ask this. Conrt to anjoin tamporar;ly
the government fron denylng plalntlff ®Cuban Refugee Service

Organizations E(CRSOS)] and other lawyers" access to and

Ldlooz
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communication with their eclients; to order the ‘government to
. provide the CRSOQ reasonable access;'ané to enjoin invgluntary
fepatriation of the detainad'plainﬁiff refugees to Cuba. |
The court héld'a_hearing on plaintiffs’ motion on Wednesday,
October 26, 1994. Both parties were represented at the hgaring and
preséntad arguments. At fhg clese of the hearing, fhe court
advised the -parties that it would take the matter under
consideration. A review of the recerd suggests that a tenporary.
restraining order is warranted in this case.
| FACTUAL BACKGROUND
. The genesie of this casa'goeé as far back as 1960 and Fidel
castro's.iﬁstitutibn of a Communist regime in Cuba. Since that .
time, the United States has had a favorable policy towards Cubans
fleeing. Castro’s totalitarian ‘regime. <This i)oliéy g'ranted the
Cubans refuge and asylum in the United states, eventually leading
_ to permanent réeidence and citizenship.! At that time, and up to
'the recent past, the Cuban government prohibited Cubans from
leaving for the United States. However, in August of 1994, the
Cuban géverﬁment-rescinded this-pplicy and began allowing Cubanslto
leave for the United States by the thousands. As_a,resuit;.on
- August 19, 1934,/President Clinton. annocunced at a press conference
that no more Cubans would be allowed into the United States and
that any Cnbans'found at sea would be detained in Guantanamg Bay.

On September 2, 1994, as a result of hegatiations between the

! See Cuban Democracy Act, 22 U.S.C. § 6001 et geq.; Refugee
Act of 1980, 8 U.S.C. § 1521 and Cuban Adjustment Act, 8 U.S.C. §
1255. ) '
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governmente of the United States ahd the Republic of cuba, the two
governments signed a Joinﬁ Communique designed to ensure that
\ &, migration procedures were éare.and-legal.. The agreement will allew
'zo;ooo Cubans entry into the United States each year. Those given .-
permission to entexr will cbﬂsiet oflpersona who qualify aé refugees
and their families, persons issued visas and their families and
pgrsons\vho are selected Sased 6n'a "lottery" system. However, in
order to receive any benefit from this agreement, the 'mbéns'must
'réﬁurn to Cuba and invoke the procedures established by recent
negotiﬁtioné betweén the United States and Cuba. Until they
voluntarily decide to retuin, they will be.held_in safe havens like
* Guantaname Bay. At present, the govefnment has repatriated 42
refugees and is ready to repatziate as manf ag 1,014 more, ,

On October 11, 1594, the CRSOs and otherkattorneys asked the'
United States government for access to refugees at Guantanamo. At
an October 20, 1994 meeting between the“Cl‘Q_SOs ‘and government
:epragentatives, the CRSOs vere informed that some accgsé would béi
allowed,‘bug.no specifics were given. On October 23, 1994, the
CRSOs and .certain detained refugees filed suit against the

‘government alleging that the govermment was denying.the attorneys
- and the detaiaed'refugees certain statutory, Constitutional and

international law righté .2 oOn October_ 24, 1994, the éovermnent

2 The plaintiffs base their claims on certain sections of the
Immigration and Nationality Ac¢t, 8 U.S.C. § 1101 ¢t seg.; the Cuban
' Adjustment Act of 1966, 8 U.S.C. § 1255; the Refugee Act of 1980,
'8 U.8.c. § 1521; the Administrative Procedure Act, 5 U.S5.C. § 851
et seq.; the First and Fifth Amendments ¢f the United States

Constitution, and various principles of international law.
This Court has Jjurisdiction based on 28 U.S.C. § 1331; 8

3
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sent a letter to plaintiff attorneys granting up to six attorneys

accass to rafugees at Guantanamo for two déys- Meanvhile, the
plaintiffs ask thie Court to enjoin the government from denying the

CRSOe unlimited access to their clients and from repatriating any

more rafugees bafore the attorneys have an oppertunity to cdnsult

with them and ensure that their decision to return to Cuban is
voluntary. Counsel do not disputa that refugees.may repatriate of
.their ovn free will at any time. Tﬁa issue is whether the detained
plaintiff refugees taken by_the.goVernmeht to Guantanamo Bay, over
?hiCh area the government haé conplete control and jurisdictibn,
are entitled to ‘advice of counsel to assure  their ‘voluntary’
decision to repatriate.
\ : -S!ON

ThHis court may enter preliminary injunction relief, such as a

temporary restraining order, only if the movant shows all of the:

follawing: (1) a substantial likelihoed of prevailigg_on the

nerits; (2) that it will guffer irrepérable injury if the relief is

not granted; (3) that this irreparable harm outweighs the harm the -

relief might cause the none-movant; and (4) that the relief would '

' not be adverse to the public intetést. itia ugee ( V.

Nelson, 872 F.2d 1555, 1561-62 (llth Cir, 1989), aff’d, 111 S. Ct.
sés_(1991). ’ |
As previously mentioned, the plaintiffs’ claims are based on

various statutory;‘Consﬁitutional and international law principles.

- U.S.C. § 1329; S U.S.C. § 702 and 28 U.S.C. §§ 2201, 2202.

4
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IThé-plaihtiffs' main contention, for purposes of this Motion,? is

that the gavernment ie denying the attorneys their First amendpent

rights and the detained plaintiff refugees substantive and due .f

process rights by denying them access ¢to their attorneys.

Consaquently, <the plaintiffe argue that the "voluptary“

repatriation of the refugees cannot in fact be veluntary absent the

advice of counsel and informed consent. In support of their .
position, the plaintiffs ask this cdurt'ﬁo conside;'Haitian Centers -
Council, Ine. vw. Sale, 823 F. ‘Supp. 1028 (E.D.N.Y. 1993)
(hareinafﬁ;r Sale). | |

In response to these claims, the government argues that the

detained plaihtiff refugees have no substantive legal rights and,

‘thus, the attorneys have no First Amendment right to access to

them. Furthermore, even assuming the existence of a First

Amendment right, that right does not mandate that the government

~assist the attorneys in advising their .pi.ltative f:lie'nts.

Additionally, the government argues that the refugee’s repatriatioh

decisions are made veluntarily after full disclosure of their

‘ options. To support its arguments, the §0vernment relies on ﬁglg

itian Ce eil, Tne., 113 S. Ct. 2545 (1993)

3 The court emphasizes that it does not state any opinioen
regarding policies towards Cuba or conditions at Guantanamo. The
scope of this Order is limited to the issues of right to access and-
voluntary repatriation. As plaintiffs argue, there are two Xkey
elements to voluntariness: full information so as to have informed
consant and a non-coercive environment, such as adequate 11v1ng
conditions. At this stage, the court is only considering the issue
of right to access and whather the Cuban refugees are being denied
the opportunity to be fully infermed, thus, preventing voluntary
repatriation. The issue of adequate living condltlons will be
examined at a 1ater stage, if necessary.

-
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(hereinafter HCC) and Haitian Refugee Center, Inc. v. Baker, 953

. 'F.2d 1498 (l1th c¢ir.), cert. denied 112 S. Ct. 1245 (1992)

(hereinafter Baker).

oo7

)

‘The court’s reviev of these arguments in light of the relevant

law suggests a substantial likelihood that plaintiffs ultimately

vill prevail. First, thel rules set forth in Sale support the

'plaintliffs' position. The Haitian pléintiffs in the Sale case

.aSSerted canées of action very similar tp-those asserted by the
deta;héd‘plﬁinpiff rafugees.* Additiahally,_gglg and the present
case have several controlling factual similarities: 1) both the
Hiitians.and.the Cubans are being detained in Guantaname; 2) the
attorneys for both ;equested'permission to communicate with their
clients; 3) in both gituations, other groups were allowad contact

and comm\;nications with the é‘letainees, indicating possible

‘viewpoint di'scrimination, and 4) the attorheys in both cases sbught

and seek to communicate with their clients at their own expense,

¢ sSpecifiecally, they alleged

1) denial of the Haitian Service Organizatioens’ FPirst

Anendment rights to provide advocacy and counselling to
their c¢lients detairied in Guantaname; 2) denial of the
Haitian detainees’ First and  Fifth Amendment
constitutional rights to obtain and communicate with
counsel; 3) denial . of - the Hajitian  detainees’
constitutional dQue process right to adequate medical
care, to be free of indefinite detention and arbitrary
punishment; 4) failure of the Government to fellow
rulemaking procedures, S) arbitrary and capriciocus agency
action not in accordance with the law; 6) judieial
enforceability of the duty of non-refoulement' and 7)
egqual protectlon.

Sale, 823 F. Supp. at 1034.
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. not the government’s. Based on this similar set of facts, the Sale
court fouﬂd that: _ )

1. The Uhited States has compiéte juriediction and_éont;ol
over Guantanamo Eay and, 'thus, the First Amendment 'aippli'es there.
“I4. at 1036, 1040. | | |

2. The governnent' decisien to deny Haitian Service
Organizations (HSO) access to the detainees "is based solely on the
content. of what they _had to say and the viewpoint they would
exfnrass-,ﬁ id. at 1036, in violatien of the First Amendment. I&. at
1041. Furthermore, the Hsoe' First Amendment right does not deﬁend
on whether the detainees have a right to counsel. Id.

3. That the Haitians have due pfocess rights because they “"are
| at a military base solely because the defendants Chose to take them‘
there . . . . If the Due Process Clause does not apply to the
| d_etain/ees_ at Guantanamo, Defendants would have -discretmn-
deliberately to starve or beat them, to deprive them of medical
attention, to return them wii:hout process to their persecutore, or
to discriminate among ‘I:h-based_ on the color of their skin.n I1d.
at 1042. | | |
4. That the detainees had a right to review ~under the
- Administrative Procedure Act. Id. a,t 1045-49.
Therefore, it appears to this cOurt that the Sale decisien
suggests a substahtial likelihood that plaintiffs ultimately will

prevail. - No_t.al:}iy, no appeal was taken from that ruling.?

5 ™o of the dafendants in Sale were Warren christopher,
Secretary of State, and Janet Reno, Attorney General, who are alse
defendants in thies action sub mgj,g_g

7
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Second, the cases that the government relies on for support
contain significant factual distinctions. The government relies on

HECC for the agsartion that "the Supréme Court has held that section

- 243 (h) of/thg [Immigration and Naturalization Act), which the

plaintiffs claim prohibits the Attorney General from repatriating
Cubans from Guantahamo, does not apply to extraterritorial actiens
or proceduréé.“' Defendant’s Opposition to Plaintiffg’ Request for
Injunctivé—kéliéf at 2.5 A careful reading of HCC shows that this
case dealt with Haitians being interdicted by the Coast Guard on
the highs eeaé.and_returned to Hgigi“puréuant to an Executive
o:der. _The Court reviewea the history of both § 234(h) and Article
33 ofithe United Nations Conventien Reiéting to the Status of

Refugees’ and determined that they only apply to aliens who have

® Section 243(h) provides in pertinent part:

(1) The Attorney General shall not deport or return any
alien (other ¢than an allen described in sectien
-1251(a) (4) (D) of this title) te a country if the Attorney
General determines that such alien’s life of freedom
would be threatened in such country on account of race,
religion, nationality, membership in a particular soeial
group, or political opinieon.

Immigration ahd Naturalization Act § 234(h), as‘amendgd, 8 U.5.C.
§ 1253(h).

7 Article 33.1 states: _

' 1. No Contracting State shall expel or return
(‘refouler’) a refugee in any manner whatsoever to the
frontiers of territories where his life or freedom would
be threatened on account of his race, vTeligion,
nationality, membership of a particular social group or
political opinien.

Convention Relating to the Status of Refugees, July 28, 1951, 19

doosg

TP ) I T PN AT U R ¢



S 10s31s94

MON 18336 FAX 2025149405 &~ S @o1o0

OCT 381 'S4 16138 ' FROM U S ATTORNEY OFFICE - PRGE. BIB

already been admitted to the iUnited States or are already within

United States territory but not yet admitted. Accordingly, the

Court concluded that neither pzov;sion placed any limitations bn‘
the President’s auéhoriéy @b repatriate aliens ;ngggggnggg_gn_;hg
high_ggaa.' xgé'hgs-na hearin§ on the present case, where the
refugees are not on the high seas but rather within United States
tarriﬁory at Guantanamo 'Bay.

| The goyernment aiso raelies on Baker. There, the Elevanth
cireuit determined that Haitian refugees‘op Coast Guard cutters had
no suﬁsﬁantive legal rights. cbnsequently, the attorne?s for‘the
Haitiané had no First Amendment right to acéess and advise their

e¢lients because that right was "predicated upon the existence of an

‘underlying legal claim that may be asserted by the potential"

litigant." Baker, 553 F.2d at 1513. The court further concluded

- that even assuming the attorneys have some right of access, the

Constztutxon does not requzre the qovernment to a5515t the

attorneys in obtaining that-access. While these rulings facially .

appear to be binding on the present case, the factual distinctions

.between Baker and the present case indicate that the opﬁoéité is

true. - _
The first significant distinction is that Baker focuses on
the Raitian refugees located on Coast Guard cutters outside United

States territory.! Conversely, the detained plaintiff refugeas are

)

U.S.T. 6259, €276, T.I.A.S. No. 6577.

' see paker, 953 F.2d 1512, 1515 (Hatchett, J., dissenting)

_ ("For the major;ty, that is the heart of the natter, the refugees

are outside of the United States.")
9
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locatad at Guantanamo, a United States territory. The fact that
the Haitian refugees where on ﬁha high seas led to the Baker
éourt'é ultimate determination that they had no substantive rights
and, thus, the attorneys had nothing on which to base their First
Anendment riﬁht to associate with and advise the Haitiah#. That is
not the case here. as the Sale decision indicates, once the Cuban
refugeas where detained in Guanfanamo, they becane antiﬁlea to
cartain due process and substantive rights, .whi_ch serve as a
predicatelto the CRS0s’ First Amendment claim in this_éa#e.
Another distinctién is the fact that the plaintiffs'in Baker

did not allege any viewpoint discrimination.’ The opposite is true

- here. "The détaingd'p;aintiff refugees, like in Sale, are aileging

that while they are being déhied—access to and communication with
the refugees, othér groups are not, fesulting. in wviewpoint
discrimination by the govarnmént. | |

A third vital'distinction is that the Baker plaingiffs wvere

asking the government for assistance in obtaining access to the

rafugees at extreme coét to the United States. The court presumed

that this meant finding and fuhding transportation to the cutters

o:‘bringing the Haitians ashare, concluding that such assistanca

"would impose.a substantial burden on the United States." -Id. at
1514. No such burden exists here. The cxsoéihave repeatadly

indicated that thgy are ready to provide transportation and shelter

5 nThe district court noted that there was no allegation that

. the government’s denial of access to the interdicted Hajtians was

. the product of viewpoint discrimination." pBakey, 953 F.2d at 1512

n-?-
10
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at their oﬁn‘expense. All they ask of the gOVerhme_nt 'ié to provide

" access and a forum. In light of the fa_ct'that the government has
givenl peni.i.ssidn_ for six .at:torneys to travel to Guantanamo for two
days, there_ does not appear to be any substantiél burdlen 'ém the -
government.

Raving detemined. for purposes of the present inquiry, that -
the Sale case is most factually related to the present case _and '
that the é:éses the govetnm_ent reliés on are inapplicable because of

~material distinctions, the 'coﬁrt finds that the facts demonstrate |

a substantial likeli_hood . that plaintit‘fé wiil prevail on the

merits. = Accordingly, plaintiffs have satisfied the first

‘r‘equiremevnt for preliminary ihjqn_ctive relief. -
ixrreparable Haxnm

Plaintiffs have demonstrated irreparable injury in the a.bsénce
of a teméorary restraining order in the form of declarations
indicating that 'many' detained plaintiff refugees ‘may suffer
persecution and other negative cansegquences if repatria'ted to éuba.
;dditio’nally, _._ii:reparable Ainjury ﬁill result if these detained
‘plaintiff réfugees are repatriated withoutl l:'_:eing afforded their
substantive and due process rights. The govefnment has already

- repatriated forty-two (42) Cuban refugees.  Another one thousand
| fourteen (1,014) are ready to be processed for répatriationt' There:
is no gue’st-ion in the court'é mind that the harm that would result

- from .repatriatinq- thése refugees to a country from which they .
risked their lJ.ves to flee, without providing thenm theu- rights and

detemin:.ng " if their decisions are truly <voluntary, is

11
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In consiéering the balance of hardships, courts take into

account the burdensomeness of a temporary restraining order on the

defendants. = 11 Charles A, Wright & Arthur R. Miller, Federal |
M‘?&w § 2948 at 44"7 (1973) . The court’s review of

the record suggests that any burden 1:6 the government in this casé

is minimal. The CRSOs have indicated that they are not asking the

goverﬁment to subsidize access to the detained refugee plaintiffe.
The only ‘burden’ on the government is to provide access and the
proper forum. In light of the fagt that the government has already

agreed to limited accass, the court finds that_ this burden is

- substantially outweighed by the above-described irreparable harm to

the plaintiffs.
vice. Public

Finally, the government haé failed to show, and the record

¢ —na

does not reveal, any disservice injunctiire relief would cause to

the public interést. Therefore, the court finds that no dissearvice
to the public interest would result from the present temporary
restraining order. '
- CONCLUBION

Having considered the filings and oral argument of counsel, it

is | f
. ORDERED AND ADJUDGED that:
1. Plaintiffs'/ October _,24., 1994 Emergency Motion for Temporary

Restraining Order is GRANTED as follows:

12
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(a) Defendants ghall refrain from denying Cuban Refugee

Sarvice Organizatione and other counsel reasenable and meaningful

access to the detained refugee plaintiffe; and
(b) Defendants shall refrain from :epat:iatihg any

detained plaintiff refugees, including those twenty-three  (23)

persons who'wera the subject of the temporary restraining Order

entered Oc.tober 25, 1994, without permitting them access to counsel
and receipt of full information so as to assure an informed and
voluntary dec;sxon to seek repatriation.

2. Plaiﬁtiffé shall’ deposit',- no later thax;; 5:00 p.m. on
Noyember 1, 19%4, the sum'lof $SO0.00-ix.1to-the court -régistry to

serve as security during the pendency of this Order.

3. Counsel are to submit within five (5) days a proposeci_
agreed plan for the visitati_oh of a requisite number of lawyers for

the necegsary tipe to conduct the propoéed interviews of the

subject refugees. If counsel cannot agree on appropriate details

of the arrangements, the court will, on application, consider

lappointiné a Special Master to supervise the proceedings.

4. Counsel are to subm.it a joint report every 30 days .-as té
the progress in acconplliéhin'g the -abéve objectives. | |

S.. This. Order will remain in effect until further order of

the courf: In light of the twenty-four (24) declaratians subnitted

by the parties, the court assumes no further fa:tual develcpment is

'to ba made and the court way prcceed to enter a Prel:.m:.nary

Injunction, preserying all objection heretofore made. However, if

counsel desire ‘a further hearing to submit additional, non-

13
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‘duplicative evidence, in support of their respeg.:tiVelpositions,'.

they-az',e to advise the court in writing within fivé' (5) daye of the

flle date~of this Order. , |
DONE AND ORDERED at Miami, Florida, this .3/ day of

October, 1994 at Z:ofsem./D.D,

(fTﬂﬂ* SL{ﬁLA Clggzp*jquu~
OR UNITEE STATES DISTRICT JUDGE

¢¢: Counsel of recérd.

wk TOTAL PAGE . @15 %X .
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U.S. Department of Justice

Civil Division

idoou2

Office of the Assistant Attorney General ) Washington, D.C, 20530

" November 2, 1994

VIA FACSIMILE

Mr, Morton Halperin o  Mr. Allen Weiner

Mr, -Jamie Baker - Ms. Michele Klein Solomon
National Security Council Department of State

Mr. Joel Klein ' Mr. Stephen Preston

Mr. Cliff Sloan Office of the General Counsel
Office of the General Counsel ~ Department of Defense
.- The White House

Re: ¢ erica sociation, et.

Christopher, et, al., Case No, 94-2183.

Dear Sirs and Madam:

At this morning’s hearing Judge Atkin’s orally granted the
Hajtiansg’ request for “provisional permissive intervention." He
took under advisement the Haitians request for a TRO. At 2:00

- p.m. he called the Assistant U.S. Attorney, Dexter Lee, to the
Court along with the other side and presented them his written
order memorializing the earlier oral grant of provisional:
intervention and granted a TRO in respect to the "fourteen (14)
refugees not seeking medical attention on the ground that their
decision to be repatriated is not voluntary." We had given him

- notice that the government intended to repatriate fifty-four (54)

" Haitians today (the Coagt Guard, however, postponed the
repatriation for reasons unrelated to the litigation). Of these
fifty-four (54), all but fifteen (15) had been diagnosed with
tuberculosis. The plaintiffe had not contested the return of the
TB Haitians.

AdditiOnally, the Court said that the order was limited to
those specific Haitians and that it was net ruling on the
plaintiffs’ overall request for a TRO applying to all the
Haitians who wanted to go home. We assume, of course, that if we
provided notice to the Court that we 1ntended to repatriate any
other Haitians who want to go home, he would modify the TRO to
include them. In effect, he has enjoined the government from
rfpatrxatlng any Haltzans who want to go home, except for those
with TB .

Attachment
cc: Frank W. Hunger
Seth Waxman
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CUBAN AMERICAN BAR ASSOCIATION,
INC., et al.,

Plaintiffs, _ ' "ﬁ.’.2§£¥l:”“‘;;

and | _ NOV © A \
Haitian Refugee Center, INC., S S :
et al., ' . . b Sialr S

Provisional Intervenors : Case NoO. 94-~2183~CIV-ATKINS

v‘

WARREN CHRISTOPHER, Secretary of

State, et al.,

Defendants.
/
ORDER ON MO 0 INT MOTTO

(o) ES INY <] ER

THIS CAUSE comes before the court on Haitian Refugee Center’s

~(HCC) Motion to Intervene, filed Octeber 231, 1994, and on HCC

November 1, 1994, Oral Metion for Temporary Restraining Order

restraining the government from repatriating fourteen Haitian

refugees from Guantanamo Bay. The court heard arguments on .bcth

issues on Névember 2, 1994.°
_ ¥otion to Intervene
After hearing arguments from all sides‘on the issue of whether

ch,should be allowed teo intervene under Rule 24 of the Federal

iRMleé of Civil Procedure, the court, in its discretion, orally

granted HCC provisional permissive intervention. This Order is to
memorialize that decision. The court will make a permanent

decision regarding HCC’s right to intervene after the government
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: and the plaintiffs have had an cpportunity to respond in writing to
HCC’s Motion.
otion _Temporary Re ng order
The court also heard arguments on HCC’s Oral Emergenéy Motion
for Temporary Restraining Order.' ‘Oon  November 1, 1994, the
' goverﬁment fiied a Notice' to coﬁrt of Scheduled Voluntary
Repatriation of Haitian Citizens on Wednesday, Nbvember 2, 1994.
Upon receipt of this Notice, HCC orally asked this Court for a
.hearing on the repafriation of these Haitians;',At the hearing} the
pafties agreed that: 1) the government, in a &ecision unrelated to
the hearing, postponed the debarture date until November 3, 1994;
2) fifty-ﬂpuf"(54)rﬂaitiaﬁ refugees are being repatriated; and 3)
forty (40) of those refugees are feturning to Haiti for mediecal
attention. chsequenfly, HCC only challenges the fepatriation of
, those féurteen'(14) refugees-not seeking medical attention on the
ground that their dgcision to be repatriated is not voluntary.
JUQon consideratien, the ecourt finds that a temporary
lrestraining orderlis appropriate at this time with respect to fhé
fourteen (14) Haitian refugees. The court emphasizes that fhis
Order is”limited:to these specific refugees and that the eourt is
noé ruling 6n HCC’s Motion for.Tempbrary Restfaining Order filed
October 31, 1994, HCC’s October 31, 1994 Motion necessarily
encbmpasses issues addressed in this Court’s October 31, 1994 Order
Granting Plaintiffs’ Emergency. Motion for-Tempo:afy Restraining
10:der.‘ Since thé gaQarnmenﬁ hasﬂappealed'this order, thé court, in-

_an effort to avoid repetitious or unnecessary procedures, will
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defer rqling.on that motion pending a decision by the Eleventh

' Circuit of the Court of Appeals. Accordingly, it is

ORDERED AND ADJUDGED as follous.

(1) HCC'S October 31, 1994 Motion to Intervene isg heteby

PROVISIONALLY GRANTED pending further review by this Court.

(2) HCC’s Oral Motion for Temporary Restraining Order is-

hereby GRANRTED. Accordingly, the government shall refrain from

'repatriating' those fourteen (14) Haitian refugees not  seeking

medical attention.

(3) HCC shall deposit, no later than 5:00 p.m. on

November 2, 1994, the sum of $500.00 into the court registry to

serve as security during the pendency of this oOrder.
:(4), This Order will remain-iﬂ effect until further order
of the court.

DONE AND ORDERED at Miami, Florida, this _2.* day of

'November, 1994 at _//.gv a.m.

T
ITED STATES DISTRICT .:rm:cz

cc: Honorable Magistrate Judge Turnoff
Roberto Martinez, Esgqg.
Marco Jimenez, Esq.
Dexter Lee, AUSA
" Ira Kurzban, Esq.

PAGE . 224
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NATIONAL SECURITY COUNCIL
WASHINGTON. D.C 20506

November 14, 1994

ACTION

MEMORANDUM FOR SAMUEL R. BERGER

THROUGH: RICHARD CLARKE g;;]

FROM: ERIC SCHWARTZ {52

SUBJECT: HIV-Positive Refugees

I have enclosed a draft memorandum to the President as you
suggested. It does not yet have Carol Rasco’s concurrence. Her
staff believes that these issues need a political vetting at the
White House before being submitted to the President. I agree.

Please let us know how you want to handle this and, in
particular, whether we should begin to share the memo with others
in the White House beyond Carol (or whether we should wait for
your return).

RECOMMENDATION

That you let us know how you think we should proceed.

Attachment
Tab I Memo for the President
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THE WHITE HOUSE

WASHINGTON

ACTION

MEMORANDUM FOR THE PRESIDENT

FROM: ANTHONY LAKE
SUBJECT: HIV-positive Refugees
Purpose

To obtain your guidance on issues relating to HIV-positive
refugee applicants overseas who have been granted refugee status
by the INS.

Background

I. INS Intention to Modify a Worldwide, Discriminatory
Restriction on Entry of HIV-positive Refugees

INS intends to modify a worldwide restriction on entry of
refugees who test positive for the HIV virus. This modification
would affect persons who are interviewed by INS in their
countries of origin through our in-country refugee programs, as
well as those outside their home countries who are interviewed in
countries of first asylum.

All concerned agencies -- State, Justice and HHS -- as well as
the National Office of AIDS Policy -- support the proposed INS
policy modification.

Basis for the Modification: Discrimination against HIV-positive
refugees: HIV is considered a "communicable disease of public
health significance" and is therefore a ground for exclusion
under the Immigration and Naturalization Act (INA). Under the
INA, however, this ground for exclusion may be waived -- in the
case of refugees, for humanitarian or public interest purposes or
to ensure family unification.

A 1988 INS directive established yet additional waiver require-
ments for refugees who are HIV-positive. Before being permitted
to apply for the waiver, HIV-positive refugees must show that 1)
the danger to public health and the possibility of the spread of
the disease would be minimal and 2) there would be no cost
incurred by any level of government agency without prior

consent as a result of the disease.

CC: Vice President
Chief of Staff



INS now proposes to remove this second requirement, as our
immigration law explicitly exempts refugees (by virtue of their
status) from public charge requirements. INS, State, HHS and
Justice point out that the public charge requirement in the
current INS directive unfairly discriminates against HIV-positive
refugees, as refugees with more costly diseases enter the U.S.
each year. According to the agencies, the directive has worked
to deny protection to persons deemed by INS to fear persecution
in their countries of origin.

Worldwide numbers involved and costs: INS estimates that of the
some 110,000 refugees to which we provide entry each year, there
may be about 200 approved applicants who test positive for the
HIV virus and who would be considered (but not in all cases
approved) for the waiver.

HHS estimates that the annual costs for HIV sufferers without
active AIDS is about $10,000 and that the lifetime costs for
caring for HIV sufferers is about $100,000. These costs are
lower per capita than the costs for other diseases suffered by
refugees (such as some heart diseases and cancers). Moreover,
some refugees will obtain private health care at no cost to the
states and HHS already provides refugees with aid for medical
assistance.

Discussion: There is no principled reason to retain this public
charge restriction on HIV-sufferers and modification at this
point would strengthen the U.S. position at the World AIDS Summit
in France in December (Donna Shalala will attend).

On the other hand, such modification might be criticized by
anti-immigration and conservative groups, as well as states and
localities. We could attempt to respond to their concerns by
allocating additional monies from the refugee admissions budget
to ease adjustment of HIV-positive refugees. This, however,
would not guarantee against criticism.

II. Implications of the policy shift for HIV-positive Haitian
refugees

General Refugee Resettlement Processing of Haitians: As you
know, we operated an "in-country" refugee program for those
Haitians who feared persecution and sought escape from Haiti
during the military regime. Just prior to the intervention, we
stopped accepting new cases in the in-country system.

At the time of the intervention, however, there were some 1500
Halitians who had been approved for refugee status during the
period of military rule but had not yet left Haiti for the U.S.



Some had been prevented from leaving when we banned commercial
air travel and the military regime did not permit the refugees
to leave by charter flights; other had not yet completed post-
approval processing procedures.

Our current policy is to permit U.S. resettlement for those
approved prior to the intervention (about 1000 approved Haitians
remain), for the following reasons:

e All of these Haitians had been informed in writing by U.S.
officials that they would be admitted to the United States
subject to post-interview processing that includes a medical exam
and identification of sponsorship. They had also received from
the Immigration and Naturalization Service (INS) detailed
information on procedures for departure to the United States.

e Many sold their belongings, quit their jobs, etc., in reliance on
the promise of resettlement.

e In the past (e.g., Poland) we have permitted resettlement
of previously approved refugees after a change in country
conditions.

e Moving approved refugees has not proven controversial or
burdensome to our refugee admissions program. On the other hand,
cutting off the process would be met with strong opposition from
the NGOs and possibly the UN (especially if we did it without the
opportunity for individual case reappraisal).

HIV-positive Haitian Refugees: There are about 22 HIV-positive

" Haitians at Guantanamo who were approved for refugee status at our
processing ship in Jamaica. There are also about 88 HIV-positive
approved refugee applicants within Haiti. Under the INS policy
shift, these Haitians would also be subject to the modified waiver
requirement. If their waiver applications were approved, they
would be considered for entry in the same manner as other approved
refugees.

Under our refugee admissions program, these persons would be
assisted by non-governmental organizations on arrival and would
be eligible for cash and medical assistance provided through the
refugee admissions program, federal legislation that benefits
Cubans and Haitians, and other federal, state and local social
service programs.

III. The HIV-positive refugees at Guantanamo

Even if you decide to deny the INS request to eliminate the
existing waiver requirement (item I in this memorandum), you may



want to choose to permit entry for the 22 HIV-positive Haitians
at Guantanamo who were approved for refugee status at our
processing ship in Jamaica. For one thing, these approved
refugees have been outside their country of origin for nearly
four months. Moreover, a decision to bar their entry would
probably result in HIV litigation similar to that which we faced
last year. As you recall, we did not prevail at the District
Court level and ultimately permitted entry for some 250 HIV-
positive Haitians who had been deemed to have credible claims for
asylum.

RECOMMENDATIONS
1. INS PLAN TO MODIFY THE WAIVER REQUIREMENT FOR HIV

That INS be permitted to go forward with the waiver modification.

[All relevant agencies -- State, Justice, INS and the Office of
the National AIDS Coordinator -- approve.]
Approve Disapprove

[If disapprove, then need to consider recommendation #2, below.]
2. THE 22 HIV-POSITIVE REFUGEES AT GUANTANAMO

That, regardless of the decision on recommendation #1, above,
entry be permitted for the some 22 HIV-positive Haitians approved
for refugee status at our processing ship in Jamaica. [All
agencies approve of entry of the HIV-positive refugees at
Guantanamo. ]

Approve Disapprove
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Date: Tuesday, November 15, 1994 3:46 pm
From: S8S80 (FEENEY) '
Subject: hiv+ Haitians

Dave: I just spoke to Cy Winter who is head of IOM in GTMO. He
said they have 27 HIV+ screened-in Haitians with 4 accompanying
dependents. The problem is finding sponsors who will guarantee
all medical costs assoclated with the HIV virus. I also spoke to
Ken Leutbecker, CRS, who believes he can help find these sponsors
so I gave Cy his number. Also, the Cuban repats in GTMO are
interviewed exactly as you said by INS with a short interview by
UNHCR. True
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U.S. Department of Justice

st Civil Division
"HEK:MJS : RMLoeb (202) 514-4332
D.J. 39-52-561

Office of the Assistant Attorney General Waghington, D.C. 20530

MEMORANDUM FOR MR, WEBSTER L. HUBBELL,

ASSQCTIATE ATTORNEY GENERAL

Re: Haltian Centers Council, Inc., et al. v.
Chris Sale, Acting Commissioner, INS, et al.,
No. 92-CVv-1258 (E.D.N.Y.), on appeal,

No, 93-6216 (2d Cir.).

TIME LIMIT: The Second Circuit has scheduled a pre-briefing
conference for October 8, 1993. The government'’'s
opening brief is due October 25, 1993, Immediate
action is requested.

OFFER IN COMPROMISE

NATURE_OQF CIATIM: Plaintiffs brought this action argu-
ing that the government’s detention
of "scraened-in" Haitians on
Guantanamo, Cuba, conditions of

confinement and refusal to permit
access to these Haitians for legal
counseling violated the Haitians’
Due Process rights and the legal
service organizations’ First Amend-
ment rights. Plaintiffs further
contended that the Attorney
General’s failure to "parcle" the
detained screened-in Haitians was an
abuse of discretion.

JUDGMENT AT ISSUE: The district court entered an in-
junctive order requiring the govern-
ment to provide access to detained
Haitians, release the remaining
Haitians on QGuantanamo, and grant
them parole. In compliance with the
district court’s order, the remain-
ing detained Haitians were brought
to the United States. However, be-
cause the certified class includes
Haitians whe will be interdicted in



1171594 TUE 18:23 FAX 202 514 8071 DAAG CIVIL _ @ood

the future, the injunction could
have prospective impact. Plaintiffs
have not yet filed a petition for
attorneys’ fees. A fee petition
could seek more than $2,000,000.

TTLEMENT QFFER: Plaintiffs have offered to agree to
the full wvacation of the district

court’s order and the dismissal of
the civil action, in return for our
withdrawal of the appeal and our
payment of $634,100 in attorneys’
fees, expenses and costs. [The full
terms of the settlement are set out
in the attached memorandum.]

RECOMMENDATTIONS

The United States Attorney (Scott Dunn, AUSA; 718-330-7180),
Department of State (Michele Klein Solomon; 647-9328), Immigration
and Naturalization Service (Paul Virtue; 514-3195), Department of
Defense (Thomas J. Connelly; 703-697-1137), Department cf Transpor-
tation (Paul Geier; 366-4731), and Coast Guard (Thomas Cahill; 267-
0132) all recommend settlement on these terms.! The Office of the
Solicitor General (Edwin S. Kneedler; 514-3261)? and the National
Security Council (Neal Wolin; 395-3854) also support a settlement
on these terms.

I concur.

QUESTION PRESENTED

Whether the proposed settlement should be authorized.
STATEMENT

A detailed background and analysis of this case are set out in
the attached appeal memorandum and summarized below.

! There is some dispute, however, over how much of the fees
and expenses, if any, each agency should be held responsible for
paying. This matter should be resolved by the appropriate
authority well in advance of the district court’s entry of the
requested vacatur and order of dismissal, so that the payment of
fees can be promptly made in accordance with the agreement.

? Because the Acting Soliciter General (Solicitor General
Days ig recused) has not yet made a determination to authorize
appeal, his formal certification that the appeal need nct go
forward (see 28 C.F.R. § 0.163) is not required.

2
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1. Pursuant to Executive Order, the United States entered
inte an agreement with the government of Haiti that permits U.S,
officials to interdict Haitian vessels suspected of transporting
illegal immigrants and to return interdicted migrants to Haiti.
Until May 24, 19392, however, the Executive Order also provided that
no person so interdicted who is a refugee would be returned to
Haitl without his consent. As to persons interdicted prior to May
24, 1992, the Immigration and Naturalization Service (INS)
conducted an initial "screening" interview to determine whether
each interdictee had a plausible claim to refugee status. Persons
who were "gcreened out" were repatriated tec Haiti; those who were
"screened in" were brought to Guantanamo Naval Base for further
processing, including medical testing.

Though most screened-in Haitians were brought to the United
States for formal adjudication of their claims to asylum, screened-
in Haitians who were excludable on medical grounds -- e.g., those
infected with the HIV virus -- were treated differently. As to
these interdictees, INS policy was to conduct second interviews on
Guantanamo in order to determine whether particular migrants were
refugees, a determination that would bear on the guestion whether
waiver of the medical exclusion would be appropriate. Plaintiffs
in this case argued that the INS policy concerning reinterviews of
HIV-positive migrants violates constitutional and statutory
provisions which purportedly confer upon these migrants a right to
counsel during any such interviews. The district court entered a
preliminary injunction to bar the government from reinterviewing
any previously screened-in Haitian migrant who was not given access
to counsel. That order was based both upon the Fifth Amendment
claims of the migrants themselves and the First Amendment claims of
organizations that sought to provide legal advice and representa-
tion to these migrants. The injunction also mandated that
plaintiff organizations were to be given immediate access to
migrants detained at Guantanamo.

Following a stay entered by the Supreme Court and an expedited
appeal, the Second Cixcuit (Cardamone, Pierce; Mahoney [diss.])
modified the preliminary injunction and affirmed the injunction as
modified. The panel concluded that the balance of hardships
weighed in plaintiffs’ favor and that plaintiffs had demcnstrated
a sufficient likelihood of ultimate success on the merits of their
due process claim to warrant the entry of a preliminary injunction.
In the panel’'s view, the interdiction of migrants on the high szeags,
their detention at a site under plenary U.S. control, and their
successful completion of the initial screening interview were
sufficient, taken together, to give them a constitutionally
protected liberty interest in avoiding wrongful repatriation. The
panel modified the preliminary injunction, however, 8o as to
eliminate the requirement that attorneys be given immediate access
to migrants held at Guantanamo. The dissenting judge would have
vacated the injunction in its entirety.
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After the Second Circuit denied rehearing, we filed a petition
for writ of certiorari in the Supreme Court.. The Court held the
petition pending its disposition of a different part of this case,
which had come up on a separate track, involving plaintiffs’
challenge to the May 24, 1992 Executive Order directing a change in
policy from screening to summary repatriation.

2. Meanwhile, the district court held a trial on plaintiffs’
claims, On March 26, 1993, following the trial’s conclusion, the
court entered an "interim order" requiring, in essence, that some
53 individuals, of the 215 HIV-infected Haitians then in custody at
Guantanamo, be brought to the United States for better medical
care. The government did not seek a stay or take an appeal from
that order.

On June 8, 1993, the district court issued a permanent injunc-
tion, ordering the government to grant the service organizations
access to the Haitians, to provide certain procedural rights to
screened-in Haitians, and to parole in the remaining Haitians being

held on Guantanamo. This broad ruling, embodied in a 53-page
memorandum -and order (copy attached), was based on (1) the First
Amendment rights of the sgervice organizations, (2) the Fifth

Amendment Due Process rights of the detained Haitians, (3) the lack
of statutory authority to conduct reacreening/asylum-type proceed-
ings outside the United States, and (4) the abuse of discretion in
refusing parcle. The district court also certified this case as a
class action that applied not only to all screened-in Haitians who
had already been detained on Guantanamo, but also to those who
"'will be ’'screened in’" and who "will be detained on Guantanamo Bay
Naval Base, or any other territory subject to United States
jurisdiction, or on Coast Guard cutters." Dist. Ct. Op. 50.

3. Within a few weeks after this decision was issued, all
Haitians remaining on Guantanamo were brought tc the United States
in accordance with the district court’s decree. As this process of
complying with the district court’s injunction was being completed,
the Supreme Court, on June 21, 1993, decided the other part of the
case -- the challenge to the May 24, 1992 Executive Order directing
summary repatriation -- in favor of the government. A week later,
cen June 28, the Supreme Court granted our petiticn for certiorari
from the Second Circuit Judgment affirming the preliminary
injunction in the Guantanamo part of the case, and then vacated the
Second Circuit’s judgment as moot in light of the district court’s
entry of the permanent injunctien on June 8.

Thus, fcllowing the issuance of the district court and Supreme
Court rulings in June 1993, the situation was this: all Haitians
detained on Guantanamo had been brought to the United States, while
no new class members existed because no interdicted Haitians were
being screened; instead, they were all being summarily repatriated
urnider the May 24, 1992 Executive Order. The case had become
essentially moot, but the injunction continued to present a live

4
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controversy because it applied to an open-ended class; if any
future Haitian interdictee were ever again screened-in, the June 8

injunction would govern,®

The government filed a protective notice of appeal to the
Second Circuit on August 9, 1993.

DISCUSSION

1. As explained at length in the attached appeal memorandum,
the district court’s injunctive order and opinion established
several troublescme precedents. For example, the court extended
constitutional Due Process rights (including the right to counsel),
and the right to seek review of immigration parole decisions, to
aliens lawfully detained outside of the United States. Further,
the court held that counsel and legal service organizations have a
First Amendment right to have access to aliens lawfully detained
outside of the United States, even aboard Coast Guard cutters. In
addition, and perhaps most significantly from a practical stand-
point, the court’s injunctive order continues to have an impact on
the Executive’s future handling of interdicted Haitians because the
certified class includes Haitians who "will be" interdicted in the
future.

Bacause of the seriousness of the adverse precedent and the
prospective implications of the district court’s order, the Civil
Divigsion recommended to the Solicitor General that he authorize an
appeal to the Second Circuit. As our appeal memorandum explains,
however, although we have strong arguments on the merits, success
on appeal is far from assured. Indeed, our track record in the
Second Circuit in this very case, where we have already lost on
both prior appeals, strongly counsels against reliance upon an
appeal to fully relieve the Executive Branch from this adverse
injunctive order.

2. Plaintiffs’ settlement offer provides a very attractive
alternative to pursuing an appeal. Indeed, the settlement offer
provides us with all of the relief we could reasonably ask and hope
for in this context. The proposed agreement provides that the
opinion of the district court would be vacated. Further, all of
the injunctive and declaratory relief would ke vacated and the

*Oon July 9, 1993, at our request and without objection by
plaintiffs, the district court clarified its June 8 injunction to
provide that Haitian class members who have been brought to the
United States in compliance with the court’s decree would neot be
exempt from the usual immigration enforcement provisions that
apply generally to all aliens, e.q,, detention of aliens who
engage in criminal activities.
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action dismissed with prejudice.®* Thus, the adverse precedent
would be vacated and the prospective impact of the injunctive
decree would be entirely eliminated. Achieving this desirable
result, however, depends upon the district court’s agreeing to go
along with the parties’' wishes.® The proposed settlement agreement
has been made contingent upon the entry of the requested order to
vacate and dismiss with prejudice, so the government is fully
protected in this regard. See (¢ 4-5.°¢

With respect to fees, an analysis of the risks and likely
outcome of fee litigation reveals that the $634,100 settlement
figure is eminently reasonable. Although, of course, our position
in litigation would be that plaintiffs are not entitled to any fees
under the Equal Access to Justice Act (EAJA), 28 U.S.C. 2412(d),
because the government’s actions were "substantially justified,"
the district court in this case would certainly reject that view
and would likely be receptive to a generous fee award. In any
event, the substantive settlement terms are so favorable to the
government that it would be worth paying even a somewhat inflated
amount in order to close the deal on the merits.

Plaintiffs have provided us with numerous documents to support
their claim for a very large fee award plus $300,000 in litigation
expenses and costs. Turning briefly to the details of plaintiffs’

¢ There is one limited exception to the diamissal with
prejudice, namely, the dismissal is without prejudice as to
potential future members of the certified class. See Settlement
Agreement, Y 3. It is unlikely that the settlement would hold up
without this exception, since it would be patently unfair to
attempt to deprive all Haitilans who may ever be interdicted in
the future from ever again being able to bring this kind of suit
if they should find themselves in c¢ircumstances similar to those
successfully challenged by the existing class plaintiffs here.
Although such potential future litigants would therefore suffer
no prejudice from the dismissal of this action, it is also true
that the government would be free to raise any and all defenses
to such an action, as though the June 8, 1993 decision had never
been issued.

* The matter must go back to the district court because
settlement of a class action requires district court approval.
See Fed. R, Civ. P, 23(e).

® The Second Circuit, unlike some of the other courts of
appeals, provides an especially favorable forum in which to seek
vacatur of a district court judgment in light of a settlement
between the parties. See Long Island lLighting Co. v. Cuomo, 888
F.2d 230, 232-234 (2d Cir. 1989). The Supreme Court is now
considering this issue in Izumi Seimitsu Kogyo v. U.S. Philips
Corp., No. 92-1123 (oral argument scheduled Oct. 12, 1993).

6
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claims, there is no doubt that we would dispute the reasonableness
of the number of compensable hours that were spent on this
litigation, the number of attorneys, law students and paralegals
that were assigned to the matter, and the extravagant expenditures
for travel, food, telephone calls, postage, courier service and
other items. Even B0, however, we could not hope to trim the
claimed fees, expenses and costs below the $634,100 sum to which
they have now agreed, following negotiations.

Even if we were able to persuade a neutral decisicnmaker to
allow fee compensation for only the six principal attorneys at the
conceded 1992 average New York City hourly EAJA rate of $121.38,
the total for their combined 6,722.35 hours would be $815,958.84.
And plaintiffs would actually be entitled to higher rates, ranging
from $123.79 to $124.84, for work done in 1993. Morecver, the
$815,958.84 sum provides no compensation at all for the additional
2,462.9 hours of time logged by other attorneys on the case, the
22,398.50 hours claimed by an assortment of law students and
interns, the 963.50 hours documented by paralegals, and the
2,572.35 hours put in by clerks, librarians, interpreters, doctors,
social workers and other professionals. As for the $300,000 in
litigation 'expenses and costs also claimed by plaintiffs, even a
one-third reduction would still leave an additional $200,000 to be
paid.

Thus, it seems likely that a court, especially the district
court in this case, would readily determine that an award well in
excess of $1 million -- and perhaps as much as $2 million -- would
be reasonable for this litigation. And if we were to litigate over
fees and lose, the government would also be charged for the fees,
expenses and costs incurred by plaintiffs in the fee litigation
itself. Against that backdrop, a settlement of $634,100, in tandem
with a favorable substantive settlement that wipes the legal slate
clean, loocks like a very good deal for the government. According-
ly, we should act promptly to accept the offer and execute the
settlement.

CONCLUSION

For the foregoing reasons, I recommend that you authorize
settlement of this action within the terms specified in the
attached memorandum.

FPrank W. Hunger
Asgistant Attorney General
Civil Division
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MEMORANDUM FOR THE FILE

Re: Haitian Centers Council, Inc., et al. v,

Chris Sale, Acting Commissioner, INS, et al.,

No, 92-CV-1258 (E.D.N.Y.), on appeal,
No. 93-6216 (24 Cir.).

settled on the following terms:

1., The parties shall stipulate that the
defendants-appellants (hereinafter "the Gov-
ernment") have fully complied with all orders
entered in this case and that plaintiffe are
entitled to no further relief of any kind in
this action.

2, The parties shall also stipulate to
the withdrawal of the Government’s appeal in
No. 93-6216, without prejudice, subject to
reinstatement by written notice to the Clerk
of the Court, so0 that thisg settlement can be
fully executed. This stipulated withdrawal
shall be without costs and without attorney’s
fees to any party. [Costs and attorneys’ fees
will ke paid under this agreement only as
provided under Paragraph 5, infra.]

3, If the court of appeals approves the
stipulated withdrawal, the parties will joint-
ly move that the district ceourt wvacate the
Interim Order of March 26, 1993, and the
Memorandum and Order of June 8, 1993 (as
clarified on July 9, 19%3), including all of
the declaratory and injunctive relief ordered
by the district court, and dismiss this action
in its entirety with prejudice -- except that
the dismissal shall be without prejudice to
potential future members of the certified

¢lass, i.e., "all Haitian citizens who * * #
will be ‘screened in’'" and who "will be de-
tained." In the event that further proceed-

ings are conducted in the district court under
Federal Rule of Civil Procedure 23(e), plain-
tiffs will take full responsibility for pro-
viding whatever notice may be required to the
¢lass members, except that one-half of any
costs incurred in providing such notice shall
be paid by the Government. The district court
shall retain jurisdiction solely to the extent
necessary, if any, to enforce the terms of
this agreement. Upon full satisfaction of the

authorize that the above-referenced case may be

Qoilo
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terms set forth in Paragraph 5, infra, all
district court jurisdiction over thie action
shall be terminated.

4. If the distriet c¢ourt grants in full
the joint motion described in Paragraph 3,
supra, the Government shall not reinstate its
appeal in No. 93-6216, and the appeal shall
thereafter be deemed withdrawn with prejudice.
If the district court does not ente¥ the order
jointly requested by the parties, the Govern-
ment shall reinstate its appeal.

5. Upon entry of the order jointly
requested by the parties, as described in
Paragraph 3, gupra, the Government shall pay
to plaintiffs the sum of $634,100.00 in full
satisfaction of all past, pending and poten-
tial future claims for attorneys’ fees, ex-
penses and costs arising out of this action.
Payment of these fees, expenses and costs
shall be contingent upon the district court’s
entry of such order.

WEBSTER L. HUBBELL
Assocliate Attorney General

DATE:

do11
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MEMORANDUM FOR THE SOLICITOR GENERAL

Re: Haitian Centers Council, Inc., et al. v.
Chris Sale, Acting Commissioner, INS, et al.,
No. 92-CVv-1258 (E.D.N.Y. June 8, 1993)
{(Johnson, J.).

TIME LIMITS

The district court entered a permanent injunction on June 8,
1993. A notice of appeal is due on August 9, 1993.

ENDATIONS

The Department of State recommends appeal (the memorandum in
support of the recommendation will follow shortly).

The Immigration and Naturalization Service recommends appeal
(the memorandum in support of the recommendation will follow
shortly).

The Department of Defense recommends appeal.

The Department of Transportation recommends appeal on the
First Amendment access issue (assuming that an appeal is
otherwise being taken), and has no objection to an appeal on the

remaining issues.

The United States Attorney’'s recommendation will follow
shortly. ‘

I recommend appeal.

QUESTIONS PRESENTED

I. Whether the judgment should be vacated as moot.

II. Whether the district court erred in holding that the
government violated the First Amendment rights of the Haitian
service organizations by denying them access to the Haitians
being held in custody at the Naval Base on Guantanamo, Cuba.

III. Whether the'district court erred in holding that the
rescreening procedures and treatment of the detained Haitians
violated their Fifth Amendment Due Prccess rights.
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IV. Whether the court erred in holding that the Attorney
General abused her discretion by not parcling the Haitians being
held on Guantanamo into the United States.

V. Whether the Haitian plaintiffs’ due process claims are

barred by collateral estoppel.
: STATEMENT

1. Executive Order 12324 required the interdiction of
daliens attempting to enter this country illegally by sea. See 4§
Fed. Reg. 48109 (1981). Pursuant to that Order, the United
States entered into an. agreement with the government of Haiti,
permitting U.S. officials to interdict Haitian vessels suspected
of transporting illegal immigrants and to return the interdicted

migrants to Haiti. T.I.A.S. No. 10,241 (1981) The Executive
Order provided, however, that "no person who is a refugee will be
returned without his consent. Id., §2(c)(3). The Order

directed the Attorney General to "ensure the fair enforcement of
our laws relating to immigration * * * and the strict observance
of our international obligations concerning those who genuinely

flee persecution in their homeland." Id., §3. The Immigration
and Naturalization Service ("INS") carried out the

responsibilities of the Attorney General of determining whether
the interdictees may quallfy as "refugees" under the Executive

Order.

Beginning in 1981, the INS processed interdicted Haitians by
conducting an initial "screening" interview, the purpcse of which
was to determine whether the alien has a credible fear of
persecution if returned to Haiti, and may therefore qualify for
"refugee" gtatus. See'8 U,5.C. §1101(a) (42) (1980) (defining the
term "refugee"). This screening procedure was generally carried
out aboard Coast Guard, cutters. Persons found not to possess a
"credible fear of return" were "screened out" at this stage and
repatriated to Haiti without further proceedings. Persons who
were found to possess a "credible fear of return" were "screened
in" and generally brought to the United States under the Attorney
General’s parole power, so that they could pursue formal asylum
requests pursuant to §208 of the Immigration and Nationality Act
("INA"), 8 U.S.C. §1158. See Haitians Centers Council, Inec, v.
McNary, 969 F.2d 1326, 1330-1131 (24 Cir. 1992), vacated as moot,
Sale v. Haitian Centers Council, No. 92-528 (S. Ct. June 28,

1993) (HCC I). S8ince October 1991, the INS has "sc¢reened in'
more than 10,500 Haitians and brought them to the United States.
District Court Order dated June 8, 1993 ("D. Ct.") at 12.

!

2. During the perlod from November 1991 through Februazy
1992, the INS conducted the "credible fear" screening of
interdicted Haitians at the U,S. Naval base at Guantanamo, Cuba.
Use of the Naval Base was necessitated by the massive influx of
thousands of migrants following the military coup on Haiti and
complications engendered by preliminary injunctive relief in the

2

do1s
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Haitian Refugee Center, Inc. v. Baker ("HRC") litigation, which
temporarily barred the repatriation of "screened-out" Haitians.
See HCC I, 929 F.2d at 1330-1331 (detailing the HRC litigation).
Between November 1991 and July 1992, approximately 36,000
Haitians were processed through Guantanamo D. Ct. 16 n.5.

4, Soon after the INS operations at Guantanamc began, the
State Department sought out third countries in which the Haitians
could be relocated. Two counties, Belize and Honduras, offered
to provide limited assistance, but insisted that the migrants
first be tested for thée Human Immunodeficiency Virus ("HIV"), the
virusg associated with Acqulred Immunodeficiency Syndrome
("AIDS"). D. Ct. 12, iThe United States acceded to these
requests, and tested some of the Haitians, diseclesing the
presence of the virus in a number of the migrants.

Under 8 U.S.C. §1182(a) (1), aliens are excluded from
admission into the United Stateg if they have a communicable
disease of public health significance. The Public Health Service
has in the past c0n91dered the HIV to be such a communicable
disease. More recently, Congress enacted an express regquirement
that HIV be treated as'a communicable disease of publiec health
significance under §1182(a)(1 see Pub. L. 103-43, §2011(a)
(June 14, 1993). Based upcn the statutory exclusion from
admission, INS dec1ded|not to immediately bring the HIV-infected
Haitians to the Unlted}States solely on the basis of the initial
screening result. Notwithstanding the medical exclusion, the
Attorney General has the authority to "parole into the United
States temporarily * * * for emergent reasons or for reasons
deemed strictly in the|public interest any alien applying for
admission to the United Stateg * * *." 8 U.5.C. §1l182(d) (5) (A).
To determine whether use of the parole power was appropriate in
particular cases, INS dGC1ded to conduct more thorough second
"rescreening" 1nterv1ews to assess the medically-excludable
aliens’ claims to refugee status. INS intended the conduct of
these second 1nterv1ews to be generally analogous to those
conducted in the Unlted States, but without counsel or any of the
formal rules appllcable to asylum proceedings under 8 U.S.C.
§1158. |

5. In March 1992; plaintiffs -- several Haitian service
organizations, a Haitian who had been "screened ocut," several
Haitians who had been “screened in" and detained on Guantanamo,
and several of their immediate relatives -- filed the present
class action in the United States District Court for the Eastern
District of New York. |P1a1nt1ffs claimed that the interdiction
program was 1llegal and that the goverxnment’s refusal to allow
Haitian service organlzatlons to have access to Haitians on board
Coast Guard cutters and at Guantanamo Bay violated the First
Amendment and the aliens’ Fifth Amendment due process rights.
See D. Ct. 4-5; HCC I, 969 F.2d at 1331-1332.

|
|
|
l
|
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On April 6, 1992, Ithe district court entered a preliminary
injunction, holdlng that‘ 1) the plaintiffs who had been
screened out, and the class of those s;mllarly situated, could
net sue because they were bound by the previous adverse ruling in
the HRC case; 2) the denial of access appeared to be a content-
based apeech restrlctzon in violation of the First Amendment; and
3) that the Fifth Amendment applied to the Haitians being held on
Guantanamo. The dlstrict court ordered the government to allow
access by the Haitian serv1ce organizations, and barred the
government from repatrlatlng, 1nterv1ewing or "reScreenlng" any
Haitian who had been screened-in until he or she was given an
opportunity to consult| with counsel,

We appealed the preliminary injunction to the Second
Circuit. In June 1992, the court of appeals issued a decision
vacating the portion of the district court'’s ruling requiring the
government to provide access to attorneys on Guantanamo, but
affirmed the rest of the order, See HCC I. We filed a petition
for certiorari from the court of appeals’ decision.

6. While the Second Circuit appeal was pendlng, there was a
major change in the government 8 intexdiction policy. The prior
policy of 1nterd1ct1nnga1t1ans and screening them at sea was
encouraging more and more Haitians to take to the seas, often in
dangerous or unseaworthy vesgsels, in order to emigrate to the
United States. To stop this dangerous situation, on May 23,

1992, the President issued a new Executive Order, permitting the
Coast Guard te return Haitians interdicted beyond the territorial
waters of the United States without any screening. See 57 Fed.
Reg. 23,133 (19%2). Currently, under this new policy, the
processing of refugee claims is being handled in Haiti at the
U.S. Embassy.

|

Plaintiffe asked the district court to enjoin the new
policy, arguing that it violated the INA, Article 33 of the U.N.
Convention relating to‘the Status of Refugees, and the 1981 U.S.-
Haiti Executive Agreement. The district court denied plaintiffs’
request for a preliminary injunction, and plaintiffs immediately
appealed to the Second|Circuit. The ccourt of appeals reversed
the district court, see HCC v. McNary, 969 F. 2d 1350 (24 Cir.
1992) ("HCC II™), and on remand the district ¢ourt entered an
injunction barring implementation of the new policy. The Supreme
Court then granted our motion for a stay of the injunction, and,
subsequently, granted our petition for c¢ertiorari to decide the
lawfulness of the new policy.

7. Notwithstanding the pending certiorari petition in HCC T
and the grant of certlorarl in HCC II, the district court
proceaded to trial on plalntlffs claims (except those claims
regarding the new Executive Order). See D. Ct. 7-9. Among the
issues raised by plainﬁiffs' amended complaint addressed at trial
were: 1) whether Haltlan service organizations'’ First Amendment
rights were violated by denying them access to the Haitians

4
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|l 1
detained on Guantanamo}L%} whether the denial of access violated
the detained Haitians’|First and Fifth Amendment rights to obtain
and communicate with coumnsel; 3) whether the medical conditions,
indefinite detention and‘punlshment of the detained Haitians
vioclate their Fifth Amendment due process rights; 4) whether the
rescreening of the detalnees was in violation of the law; and
5) whether the Attorney ‘General was acting arbitrarily and

capriciously by continlting to detain the HIV-infected Haitians.

|Zi; . ,
On June 8, 1993, thé district court issued a decision and
permarent injunction. 'I '

a. As an initial métter, the court certified the class of:

| \

All Haitian Pl -{zens who have been or will be
'screened- 1n('L- including those who have

been or may pe subject to or who have

resisted additional screening procedures --

who are now, w1ll bae or have been detained on

Guantanamo N-val Base, or any other territory

subject to U ited states jurisdiction or

Coast Guard cutters

The court held that thls”class of screened~in Haitians was not
barred by the outcome bflthe HRC case from maintaining this
action. The court explained that the HRC case involved different
parties (screened-out Haitlans), different claime, and different
circumsgtances. D. Ct. 2h 25, -

b. The court ruled the government violated the service
organizations’ First AF dment rights by denying them access to

the Haitians held on G tanamo. The court held that the
organizations had been| denied access because "of the viewpoeint of

the message they seek olconvey The court said that such
discrimination "agalns Blsfavored viewpoints strikes at the
heart of the First Amend ent. D. Ct. 27. The court

distinguished the case|Ukrainian-American Bar Ass’n v. Baker, 893
to an alien in custodyLJ;n the grounds that (1) here the Haitians
organizations to represent them, (2) the

access was sought W1thbu
other people, other than|the Haitian service group lawyers, have
been allowed to visit ?n advise the detained Haitians. D. Ct.
government] from denying| Haitian Service Organizations immediate
access at Guantanamo,.‘n Coast Guard Cutters, or at any place
Screened In Plaintiffs *| * *, gubject to reasonabkle time, place
and manner limitations] ¥ * *, D. Ct. 52.

c. Next, the district court held that the Fifth Amendment
Due Process clause appllns to the Haitians being held on

F.2d 1374 (2d Cir. 1990)} which held there was no right of access
had already hired the or
government expense, and (3) numerous
27. Accordingly, the Foﬁrt "permanently enjoined (the
subject to U.S. jurisdiction to any member of the class of
i
Guantanamo because they|are being detained by the United States

| 5
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government on territory’ 'ontrolled by the United States. D. Ct.
28-31. The court furthet held that the screened-in Haitians have
a protected liberty inferest in not being wrongly repatriated,
and that this liberty 1n.erest cannot be denied without adeguate
due process. D. Ct. 31.| The court held that this due process
right required the gové'dment to provide the screened-in Haitians
all of the process that is available to an asylum appllcant in
the United States, inciuﬁlng the right to counsel, notice, and
administrative and judicval review. D. Ct. 32-34.

sonable medical care." D. Ct. 34. The

that the plaintiffs’ Due Process rights

| b
The court also hEFd.
include the right to "re

court said that, at a ml imum, the Due Process clause forbids the
government from being 'd'llberately indifferent" to the medical
needs of non-convicted d tainees. D.-Ct. 35. The court found
that the refusal to evachate those individuals with T-cell counts
of or below 200 (classﬁﬁ ed as having "full-blown AIDS," D. Ct.

18 n.6), despite 1nadequfte facilities to treat such people on
Guantaname, evidenced defiberate indifference. D. Ct. 36.

The court further h 1ld that the "administrative
segregation, " used at Guantanamo to punish detalnees, violates
the detainees’ Due Pro eés rights because there is no written
notice of charges, no‘be ring or right to call witnesses, and no

impartial decisionmakexr:
. I

that plaintiffs have a protected liberty
efinitely detained. The court said that
ention was the result of the
government’'s action, not‘the aliens’ own choices. D. Ct., 38.

The court noted that thére had been no indication by the INS when
a final parole dec1s10h|fould be made or what would happen to
those who were denied pa-ole but nonetheless demonstrated a well-
founded fear of perseclt

The court then he‘d:

interest in not being in
plaintiffs’ continued def

on if returned to Haiti. The court
found that the governmén had failed to "demonstrate teo this
Court’s satisfaction that the detainees’ illness warrants the
kind of indefinite detention usually reserved for spies and
murderers." D. Ct. 39| . fThe court concluded that, the "Haitians’
plight is a tragedy of immense proportion and their continued
detainment is totally unfcceptable to this Court." Id.

|
Based upon all of t,ese Due Process holdings, the court
permanently enjoined t e-"well-EOunded-fear" rescreening,

i I medical care conditions, and indefinite
at the screened-in plaintiffs "be
anywhere but Haiti) from such
detention, medical care and camp

detenticn, and ordered ﬂ
1mmed1ately released (to)
processing, proceedlng H
conditiona. D. Ct. &

t admissions that the rescreening

rized by either the refugee

etermination provisions of the INA (§207
that the rescreening was in excess of

d. Citing govern@
interviews were not auth
determination or asylum!|
and §208), the court hel




11715784

TUE 19:31 FAX 202 514 807

statutory authority.
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system contrary to Con
persons who would be e
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government interdicted| t
the parole power canno

statutory rights under

e. Finally, the
failure to exercise he
detention. D. Ct. 44-
Attorney General has b
power, her discretion '
established policies w
the court held the Att
subject to review undey
Here, the court £
discretion on three gr

First, the cour
plaintiffs amounte
pointed out that
communicable dise
past. The court:
has only been app

Second, the cou
plaintiffs presen
parole policy. T
C.F.R. 212.5, whi
in determining whe
interest. The co
for emergent reas
46-47. The court
plaintiffs based:
regulation was an

Third, the cour
the HIV status of

The court held thﬁ
HIV-infected aliensg

and does not bar!
power (because pa
States), The cou
plaintiffs to the
to spread of AIDS
condition could n
"imprisonment" on
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"MCt. 41-44. The court explained that the
2 authority to temporarily admit other-
oes not authorize establishment of a
gs’ intent and intentionally targeted at
igible to participate in the asylum
n\ongress] but for the fact that the
them." D. Ct. 44. The court added that
ilbe used to deny the plaintiffs their
§207 and §208 of the INA. Id.
!
o'

rl
am
fo

o

rt addressed the Attorney General'’s

arole power to release plaintiffs from
The court explained that, although the

d discretion in exercising her parole

is limited and may not depart from

1tTout a rational explanation. Further,

ey General’s parole decisions are

j :he Administrative Procedure Act.

d that the Attorney General abused her

D@

:ﬁ ds:

t found that the failure to parole

edf to invidious discrimination. The court
th bar on admission of aliens with

agses had not been strictly enforced in the
sﬂ ted that the ban against HIV admission

’ d to thesgse Haitians.
|
rp found that the refusal to parole these
te an unjustified deviation from past
he court cited the parole regulatlon, 8

and for sericus medical conditions. Ct.
hled that failing to parcle these
their medical conditions under this

| N ]
;ause of discreticn.
|

neld that the denial of parole based upon
plaintiffs was an improper consideration.
tithe statutory kar against admission of
does ncot mandate exclusion in all cases,
impair the Attorney General's parole

e is not "admission" into the United

rt} further found that the entry of

nited States would be "unlikely to affect
ih this country," and that their medical
be used to justify their continued
Ghantanamo. D. Ct. 49.

do1s
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Based upon these findii
General'’s exercise of

§ 215(d) (5) to deny Screé

detention be permanent

8. Shortly after
Haitians on Guantanamo
to the district court’

9. Thereafter, o
its decision upholding
interdicted on the high|
(8. Ct. June 21, 1993)|

10. After the di
injunction, we informe

i
4,
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the court ordered "that the Attorney
statutory parole power under INA
ned In Plaintiffs parole out of

enjoined, held unlawful and set aside
ative Procedure Act."” D. Ct. 51.
e district court’s decision, the

re brought to the United States pursuant
rder.

une 21, 1993, the Sﬁpreme Court'igsued
e lawfulness of repatriating Haitians
eas. See Sale v. HCC, No. 92-344

rict court entered issued its permanent
he Court that, in light of the permanent

injunetion, the petiti
preliminary injunction
proper disposition now
Second Circuit’s HCC I
Court followed our sug
petition and vacating -
Sale v. HCC, No. 92-528|
|

I.
OF THE DISTRICT C

The district cour
precedents -- i.e., ex
right to counsel) and
decisions to aliens ou
that counsel and servi
right to have accegs t
United States. Howeve
court opinion may not,
remain free to argue a
future cases (not invo
distriet.
recent precedents on s
fully expect it to be-

most pressing conside
precedent, but the act
court’s ruling.

Although we have
in all of those Haiti
¢ourt’s ruling still
of interdicted Haitia
Haitians" is open-ende

THE PROSPECTIVE IMZ)

o8

s§ on Guantanamo to the United States,
ibes several problems for future handling

for certiorari in HCC I from the

R now moot. We explained that the

hs to grant certiorari, and vacate the

pdgment as moot. On June 28, 1993, the
stion, granting our BHCC I certiorari
Second Circuit'’s judgment as moot.
S. Ct. June 28, 1993).

See

opinion establishes several troublesome
ing due process rights (including the

2 right to seek review of parole

de of the United States, and helding

Bliens lawfully detained outside of the

the precedential value of this district
itself, require an appeal, since we

Einst the court’s legal rulings in any
ing the same class)
fhis lengthy opinion is one of the few

Bral important legal issueg, and we cculd
sBd against us in future cases

-- even in the same

(cases

in an emergency context). Still, the

lon 18 not necessarily the adverse

continuing impact of the district

hplied with the court’s order by bringing
the

The plaintiff-class of !"screened-in
and to the extent that, now or in the
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the Administra

screening for refugees
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district court’s decis
interfere with the app
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interdicted Haitians W
leglislation. ,
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by the district court’

A, The cour
and organizations
upon Coast Guard
we begin screenin
provide counsel a
subject to reason
It is possible tH
court’s order to:
the plaintiff-ela
However, even wit
to Haitians befor
decision could be
imposition upon t
access before scr
intrusion and cou
process . E
|

B. Once we
court order requﬂ
full panoply of p
asylum determlnat
procedural rights
proposed summary '
leglislation, how
prospective effec
has been to bring
States, where the
the district cour
imposed on our ac¢
who we do not brl

has primarily invi

excluded from admi
excludable HIV-Ha

! Even if the dem
returned to power in H

expectation that the

1

summary exclusion legisgla

pllow access before the screening
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A wishes to return to some form of

fore returning interdicted Haitians,?®

would be binding upon us. Indeed, the

iop, if left standing, could pessibly

li¢ation of the Administration’s proposed
tion to future interdicted Haitians.

nBlVG procedural rights to future

‘h are not afforded under the proposed

b

Qo
ni

Ldered the government to allow counsel
cess to the screened-in Haitiang, even
Thus, under the court’s order, 1if
g, again, we will have to be ready to
ofa ss to the screened-in Haitians -- albeit
able time, place and manner restrictions.

atiplaintiffs will try to construe the
(because

s8includes those who will be screened in) .

ho £ extending the'ruling to include access

Bl screening, this part of the court'’s
nsldered to be an unacceptable

he milltary and Coast Guard. Obviously,
e lng would pose a far more 51gn1f1cant
Ea also threaten to taint the screening
il .

g réen in" any Haitians in the future, the
reg| the government! to provide them with the
ro edural and appeal rights that apply to
ifo 'wmade in the United States. These

m y 'be inconsistent w1th the recently
‘exclusion legislation. Absent the proposed
sver, this zruling may only have minimal

o |Our general policy over the last decade
the iscreened-in Haitians to the United

v réceive all of those rights required by
t'Ln'any event. The only constraint

tipns is limited to screened-in Haitians
gleg Fo the United States. 1In the past that
olved individuals who are statutorily
lSFlon under the INA (e.g., the medically
itLans) ;

1‘ .
5E atlcally elected regime is peacefully
alrh, there is still a reasonable
ministration may want to return to some

form of screening, which‘was successfully used for almost a

decade.

do20
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A to the excly
Administration’s &o]
interviews so that t
case-by-case basils,
power to bring them
formal process is|ngd
decision.
would appear to b

our opﬁi#y
to iprovide full procedural and appeal
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i .
Aable individuals, the prior
1cy was to use less formal rescreening
e Attorney General may assess, on a
vhether she should exercise her parole
into the United States. This less
‘precluded by the district court’s
8 under the district court’s order

rights outside of| thé.United States, or to simply bring all

screened-in Haitilane
|

C. The distrlc
those Haitians with
court also held that
indefinite time pér
These rulings could
if not probable,.fhc

into the United States for processing.
t ‘court’s order requlred us to parole in
fhe HIV being held in Guantanamo. The
lholding them in detention for an

)d violated thelr Due Process rights.
have on-going effect. It is posgsible,
1t if we return to screening, we will

:b——

do21

i 'number of screened-in Haitlans who are
ﬂse, statutorily excludable. In such

y want to detain these individuals
outside of the Un}t d States, at least until the Attorney
General can make\‘n¢1nformed parole decision. However,
plaintiffs could‘g he that the district court’s decision
mandates that these]individuals be paroled into the United
States. 1Indeed, ‘Ei h!respect to any Haitians detained

again be faced with
medically, or oth
instances, the INQ

outside of the Urjited|States solely because of their HIV
status, such an a rént would be quite compelling.
|

! Aliance with the district court’s
Haitians on Guantanamo to the United
States, and our recent Sfpreme Court victory, the district
court’s order still impairs the Administration’s ability to
screen interdicted Hai 1;ns in the future to determine whether
they have credible refug elclalms Indeed, the existence of this
order, coupled with ou 1ctory in the Supreme Court, has the
ironic effect of making heé rigid policy of summary repatriaticn
largely immune to judici Ichallenge, while leaving any more
flexible policy vulneﬁ bleito review.
|

The Administratio: *ééulres the flex:blllty to deal with any
and all future contingbnvnes that may occur in Haiti, and should
have the Optlon to utilize’a less harsh policy than summary
repatriation in future cL‘ses For more than a decade, screening
has been deemed a necess ry and effective method of dealing with
interdicted Haltlans,lhngjthls Administration should have the
latitude to return to{Su~h 'a policy, if and when it chooses,
without the constraints 6f |this district court decision. More-
over, the constraints [imposed by the district court could contri-
bute to the Contlnuatlon »f the policy of summarily repatriating
individuals whe may have wholly valid refugee claims. While this
policy is lawful, andtln Eome instances may be necessary (e.qg.,
to stem the tide of awmaas ‘emigration), it certainly should not
be forced upon the Adﬁlantratlon Accordlngly, these

Thus, despite oux
order, by bringing the

| w 10
r o
||| !
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I i
| o
I
constraints on screen1£g :hposed by the district court are
sufficient to warrant an appeal in the present case,
i
However, it is important to realize that an appeal is not
without risk. The Second{Circuit already rejected many cf our
arguments when we appealed!the preliminary injunction in this
very case. Even though that prior appellate decision does not
control here, and has beex 1formally vacated as moot, it is a
substantial indicator Fhav iwe should not overestimate our chances
on appeal. If we failltolsecure reversal on all or part of the
district court order oh appeal, we will not obtain the desired
practical result (to be freed of the constraints placed on the
government by the dlstilc . icourt’s ruling) and may in fact harm
our situation by creatlng an adverse court of appeals precedent
with only a limited chance|of obtaining Supreme Court review.?
Nevertheless, given the infrusiveness of the district court’s
order, the importance of these issues, and the strength of our
arguments (discugsed belowY 1 T still believe that an appeal is

warranted.

i J
II. APPEAL ISSUES. .i |

' i
N O

) |,‘
A. Mootness And V " {ing The nt.

We have a good ar§uant that the judgment here should be
vacated as moot. Howeberf'to do so, we will have to invoke the
"prudential mootness" doc rlne '

'I

1. We should argue] hat the court’s judgment, as far as it
extends to the Haitiank who were held on. Guantanamo and the
service organlzatlons“%rléht to accesa to Guantanamo, is now
moot. Under the compu151bn of the district court’s injunctive
order, we brought all'of‘ e Haitians on' Guantanamo to the United
States. Thus, now, the i sues addressed by the district court --
the right to counsel tio have access to the Haitians on
Guantanamo, and those-halkians' rights to due process and to be
paroled into the Unlted g ates -- are all moot as to these
Haitians because they iare! now physically present in the United
States without any reatrlctlon on these rights. There simply is
no on-going Article III case or controversy between these
plaintiffs and the Unlted States. See Preiser v. Newkirk, 422
U.8. 395, 401 (1975). \

|

? Given that the ér 'gils regarding the Haltian refugees has
diminished, and the fdet that we have already complied with the
district court’s order as|toc the Haitians on Guantanamo, the
Supreme Court could vefy!nell deny a petition for certicrari.

} Even if the couit'o' appeals upholds all or part of the
distriet court’s rulin s,lthere ig at least some practical
benefit in knowing whﬁt ?he law is in that circuit,

o 11

|
I
|
1
1
|
I

| i !
-
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The court of appeals may be attracted to this type of a
mootness argument. Many}oﬁ the issues here are inherently tied
to the unique c1rcumstancéé and conditions that existed at
Guantanamo. For example, the question of whether there was
viewpolint discrimination 1n the access restrictions on Guantanamo
simply has no future abpﬂidatlon The camps used to house the
Haitians on Guantanamo hd&e been closed, ‘and there are no plans
to use that military base[for those purposes in the future.
Moreover, even if there w re future detainments of interdicted
Haitians, it is wholly; speculative what our access pollcy would
be. To the extent that any of these issues do arise again in the
future, there is no reas'ﬂlto believe that it would evade review.
Thus, there is no cons 1t, ional controversy anymore regardlng
the Haitians who were on|Guantanamo, or the xight of the service
organizations to gain access to Guantanamo in order to counsel
the Haitians, and theré is {strong pragmatic inclination to simply
end this cage now by drclarlng the controversy moot .

If the court of abpe 1 holds that the matter is moot, it
should vacate the underlying ruling. See New York City
Emplovyees’ Retlremgn; : - v. Dole Fcod Co., 969 F.2d 1430 (24
Cir. 1992). (Cf., ;g] .igoggragtgrg Welding of Western N.Y.,
Ine., glip op., No. t4i (2d Cir. June 24, 1993) (demon-
strating the Second Ci CUlt'S strong positicen in favor of
vacating an order on a»peai that has become moot). There are
cases holding that vac ti&n is not proper when an appellant’s own
compliance moots the dfsp te Indeed, our amicus brief recently
filed in Izumo Seimits g o) isha v. U.8. Philips
Corp., No. 92-1123 (S.‘Ct|x, seems to support those cases, See
Tzumo amicus brief at ; 13 n,12. However, the Second Circuit

appears to be willing to gacate under such circumstances. See
New York City Employees’ reme tem, 965 F.2d at 1434-1438

(vacating the dlstrlcc coErt s order where the defendant s

compliance with the injunttion mooted the controversy). We can
also argue that it wae n? ‘our compliance with the injunction
that mooted the case but rather, the improved political
situation in Haiti and the |Supreme Court!/s decision of June 21,
1993, sustaining the T wfﬁlness of the government 8 current
pollcy of summarily repat iating all interdicted Haitians without
any screening., Withoult these occcurrences, we would likely still
be screening 1nterd1cde Haltlans.

2. The main proglem ‘'with any mootness argument raised here
is that the district courf's order clearly still prospectively
governs how we treat f tﬁre screened-in Haitians. Even though
the Administration may lanfully return the Haitians interdicted
in the future without an§ screening, there is a strong
possibility that the jt inlstration will return to screenlng in

a

the future. Hence, as a}constltutlonal matter, it is hard to
argue that the whole ispute here is truly moot. See New York
City Emplovees’ Retirel entJSygggm v. Dole Food Co., 969 F.2d at
1434 (compliance with jan{injunctive order will not moot the case
if some part of the contrpversy remains) .

! 12 J
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Nevertheless, we ca .Lrgue that even the prospective portion
of the judgment should b acated under the "prudential mootness"
doctrine. The D.C. Circu:t has held that when a court exercises
its equitable discretion [in fashlonlng prospectlve declaratory or
injunctive relief in ajc é that is not technlcally moot under
Article III, but where the jprospective controversy is attenuated,
"con51deratlons of pruden e and comity for coordinate branches of
government" may "counsel. |he court to stay its hand, and
withhold relief it has; the}power to grant." Chamber of Commerce

v. Dep’'t of Eneray, 627 qud 289, 291 (DlC. cir. 1980). See also

City of New York v. Baker) 878 F.2d 507, |509-510 (D.C, Cir.
1989); Alton & Southern E§’ Co. v. Int‘liAgsgoc. of Machiniste &
Aerospace Workerg, 463 F.2d4 872, 877-882!(D.C. Cir. 1972). The
D.C. Circuit has furtherlﬁeld that it 1slappropr1ate to invoke
"prudential mootness" wh {e there is uncertainty as to whether
the prospective relief will actually beneflt the party alleging
injury, or where the caséﬁlnvolves premature adjudication of
constitutional issues.. See Denthouse Int'l, Ltd. v. Meese, 939
F.2d 1001, 1019-1020 (D.Cl|Cir, 1991). These same types of
factors are employed by o'her courts, lncludlng the Supreme
Court, without the title| ﬁ "prudentlal mootness, " in assessing
whether a court abused 1@ discretion in|issuing prospective
injunctive or declaratory ‘relief. See e¢.q,, United States v.

W.T. Grant Co., 345 U.S. 5}29, 632-633 (1953) The result of such
concerns can be the vacating of the district ‘court’s judgment (or
at least the prospective'portion of the' judgment). See Citv of

New York v. Baker, 878 FJ/2d at 510; Alton & Southern Ry. Co., 463

F.2d at 882. R
il !
All of these "pruden 1al mootness"/abuse of discretion
factors would appear to support the vacation 'of the prospective
rulings here: |

i | |I |

a) The prospec‘ive controversy here is plainly
speculative and attenuated. We are|not screening
interdicted Ha1trans;§t the present time, and there is no
current plan to retﬁrm to screening, Even if we do returxn
to a policy of screening, it may take on a completely
different form and carry different implications for the
interdicted Haltlan?; Furthermore, | as discussed above, it
is wholly speculatli to assume that if Haitians are

=

ibe viewpoint discrimination in the
access restrictionsi| |Moreover, the "liberty interests,"
based upon the legltimate expectation of being brought to
the United States afEer belng screened in, which was relied
upon the district coErt in extendlng due process rights, is

detained, there will

simply inapplicable!|if the screening process is different or
serves a different rple in the future. -Finally, the
question of whether! rOSpeCthe parole dec151ons, regarding
Haitians who maylbe Qnterdlcted andl detained in the future,

|
will be an abuse|of iscretion 1s baseless conjecture.
|
|
) |
]
Lo

\| |
i |
0 13 |
i !
| |
i
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|

|

|

% coordinate branches regarding the
terdiction and |detainment of aliens is

ii1ished precedent. See United States
dughnessy, 338I/Y.S. 537, 542 (1950);

Shaughnessy v.
(1953); Jean v. Nelsad

State ex ;§1,|M§291, 345 U.S. 206, 210
M, 727 F.2d 957, 964 (1llth Cir. 1984)

court’s prospective!
sensitive foreign
prudential matter,
judgment and enter
this speculative an
Arellano v. Weinb

(en banc), aff’ d,,4j

(en banc) (Scalia,
grounds, 471 U.S.| 1 ;

c) The prospec
potential future cl:
us from screening a

Il
d) The ccurt'l
adjudicate importiant|

based upon specul tu

Based upon these [fa

3. It might be ar

First, the mcotness

but unce:

prospective relief.
the judgmep%

or,

prospective access to [coast guard cutters)

= JQ&Q—

-4®rs

“WU S. 846 (1985) Here, the district
order 1nterferes in our handling of
Walrs and immigratlon matters. As a
Elcourt should be reluctant to pass

jermanent 1njunct1ve orders based upon

nincertain context. Ramirez de
dr, 745 F.2d 1500, 1551 (D C. Cir. 1984)

AﬂT'dlssenting)' vacated on other

l3 (1985).

tilve relief awarded may actually make

Té members worse off because it deters

Tll (

lprospective rulings prematurely
“onstitutional|and statutory issues
e future events and conditions.

we shoulé argue that the

ifhere should also be vacated, or, in
1d1ng the judgment prospectively was an
|

' b
f ‘

@ that there it some risk in running
E'dr example, lt\ls possible, but in our
the court could heold that our appeal
However, I

argument is our|one and only sweeping
féelf completely free us from this
1slon Our merits arguments are strong
-aln on othersl| The mootness argument
i ion that would| relieve the court of

Lo reach theserenSLtlve merits issues.

pleters our chances of ultimately

ﬂ be made.

|

¢ It is, however,Jn
Eit
at least,

service organizations |ang

argue that we are preclu

Il
W

er the entire judgment must be vacated

enough 51mply to vacate the

| extending prospectlve relief (e.g. the
Otherwrse, the

'the future screened in Haitians could
ed by collateral estoppel from

%galnst them.|

|

|
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|

expect the p&rtles to address the
s we are W1iling to argue that the
mo is likely (which no
may very well consider
better to take the

to link mootness with

tl

sua ponte,
% moot. It is

strongly seek

=4or

vacation rather than to run the risk of|the court simply
X

dismissing portions of| ou:
is complex
run a serious risk.

B. First Amendment .

';1rst Amendment access holding may be

f
The district court’
difficult to successfull
briefs on appeal from thé
First Amendment rullngjo¢
hold that someone has a q
foreign soil for the pUr
aliens. We argued that
and that the governmenp
access to the base. F
restrictions at Guanta
speaker’s viewpoint.

We£

been given access werer p&r

purpeoses of such acceaps,

Our present appeaﬂ
the permanent lnjunct%b
factual finding that atces
upon the speaker’s viewp
ment allowed access to t

Haitians were being gf en
g

by government officialls
and others, but that t
lawyers because of the;r

The courts have ﬂbcc
tradltlonally non-publiic:
protective of the govern
speech on a military bas
828 (1976). Further, [thi
lawyers the First Amendm
aliens being lawfully ﬂeq
American Bar Ass’'n v. Bake
1990) . 1Indeed,
that the members of ¢t e
Amendment right to en: bt
detained there. See HRC|
Cir. 1992). However,pthj

o=

'&ld be more demandlng
'ﬂthe district

v--—___*_r

in the Hﬁ

" lappeal as moot The issue of vacation

either we brieE it thoroughly and aggressively, or we

I

jattack on appeal. In ocur previous

mreliminary lmjunctlon, we attacked the
the ground that it was extraordinary to
h ht to enter a|U.S., military base on

:d?tﬁr“

'bSe of speaking|with lawfully detained
ihmilitary base|is a non-public forum,
:‘é, therefore, |permitted to restrict

ldr, we claimed|that the access

: iwere rational|and not based on the

itted on the|basis of the distinct

‘xplained that|the other persons who had
ﬁd not on the baSLS of their viewpoint.

When issuing
éourt made a specific

§ was being denled .at Guantanamo based
iat. The court found that the govern-
4Ha1t1ans by many others and that the
flegal advice (often incorrect advice)
INS and even military doctors)
overnment did|not allow access by their
riewpoint. Se? D. Ct. 14, 26-27.

i

nized that mi;ttary bases are

‘orums, and the|courts have been very
2 gstrict access and

ht’'s right Lol :
Spock, 424 U.S.

i See e.q., Greer v.

'WCOurts have al o refused to extend to

access or counsel

dined by the government. See Ukrainian-
er, 893 F.2d 1374, 1380-1382 (D.C. Cir.
:Tlltlgatlon, the Eleventh Circuit held
altian Refugeel Center had no First

Shantanamo to tounsel Haitians being
vl Baker, 953 Fl.2d 1498,

d right to hay
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courts have never held that the
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viewpoints. See HRC, 953
not made a claim of vile

|£ .2d at 1512 n.7 (noting that HRC had
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H
public forum, the goveanpt cannot rest 1ét speech based on the

speaker’s viewpoint. See|iLamb’'s Chapel |v. ‘Center Moriches School
Dist., No. 91-2024, slip g, at 8 (S, Ct/ June 7, 1993).

|
Here, an appeal wj l#
finding of viewpoint dlsc~
chance of at least succes,
access to Coast Guard cut-
of diseriminatory access ‘
would enhance our abllltyf
cutters in the future,JW1
partial victory would stil
appeals precedent -- uphd
military base on foreidgn |g
detained there. |

mination. THére is still a reasonable
ully challenging the ruling as to

ers. There wds absolutely no f£inding

d the cutters.| Such a partial reversal
to freely screen Haitians on the

Hout undue burden. However, such a

1 establish a!iery unfavorable court of
ding a First Amendment right to enter a
911 to meet w1th aliens being lawfully

L

dal of the cou t’s First Amendment

Mo attack the| 1ewp01nt discrimination
%Wbased upon the perception that the
nerous people gée the detainees and that
provide them|with legal advice from
the government’s prospec However, ithis misconstrues the
situation. ' Access was|r grlcted againQ counsel because of the
government’s position th ;@ 1) access should be limited to only
those personnel performinglessential seryices; and 2) that
counsel services would| i rfere with t informal nature of the
rescreening interviews| merous 1nd1v1 uals with views highly
favorable to the Haitianglwere allowed access The access
restriction turned on thajlservice to be, performed by the
individual, not their yiewpoint. It sho@ild make no difference
that in fact some of the [people who were{allowed access may have
discussed legal issues| wiph the Haitians; The access was still
not restricted based o he speakers’ v1 wpolnt or the particular
content of what they might jjactually say,

I

To achieve full r‘v
ruling, we will alsc hav
finding. That finding|w
government was lettlng‘n

some of these people wpué;i

Moreover, the district court’s posi 1on -- that if aliens
discuss legal issues W 1thiigovernment off cials, then the govern-
ment must allow access b ,counsel -- ntenable. The proces-

sing of detained alleﬂ y| INS offic1al twill quite frequently
involve discussions oq the legal conseqﬁenées and events with the
aliens. Under the distrift court’s view, because of thoge
discussions, almest evFry, lien detaine&[by the government
outside of the United S ﬂ s would havel the right to counsel.

That proposition was squ ely rejected in the Eleventh Clrcult in
HRC and the D.C. Circulit Wn Uk mer3i

* The disgtrict couri ,
Circuit’s Ukrainian delei Lpn on the groupds that in that case the
counsel in question did F yet have a ﬁormal relationship with
o
o

e
Al—lll—-!—-

the alien and wanted 1 s at the government's expense.
? factors underlying that decision.
W[ | ( (continued...)

e
However, these were nd
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|
Further, this reasoning, {s
require the government tol{g
alien seeking refugee stat
embassy officials discgss

discrimination does not néc
we still have reasonable [
the First Amendment ruling

C. Due Process.

i

i
[ | 1
Thus, the district céﬁ
o
7

The district cour£'s I}
same arguments we pressed.i
certiorari petition. We |&il
an excludable alien who i
States -- let alone an; al:
shores -- has no Due Prac

78 at an embas
he alien’s léjal gtatus,

0AAG CIVIL

|
|
en to its logical conclusion, would
rmit counsel [to have access to an
y ‘overseas 1if the

rt's finding ﬁééarding viewpoint
essarily insylate it from appeal, and

fguments and gdod cause to contend that
in its entirdty!was in error.

|
E
ue Process h dlngs are subject to the
n our prior appeal and in our
ted numerous &ases holding that even
physically pi sent within the United
n who has not yet made it to our
ss rights redgdarding his immigraticn

status. See Landon v. Pladencia, 459 U!8. /21, 32 (1982); United
States ex rel u V. %ggghggggx, 333 U.S. at 542; Mezei, 345

U.S. at 210; Jean v. Nelsan,

727 F.2d at|964-968. See also

Gisbert v. United States

torney General, 988 F.2d 1437, 1442-

1443 (Sth Cir. 1993) (holg
liberty interest in belnc@w

ng that a detained alien has no
aroled, and no Fifth Amendment right
These case plalnly undermine the

to procedural Due Process‘;
district court’s rullng rﬂﬁ
abroad have a Fifth Amendme
processed for entry into (§

The district court’sl
the conditions upon Gugnt

indefinitely detained Vlt,
more likely to be deemed
unique facts that exis|e 1
detention of the HIV-pos
of Due Process rights ko
dangerous precedent. Thuf
of the order is now moot
their merits. On the me

I

1) There isJa '%
]

the United state 3 {
government in federal
339 U.S. 763, 777-778
has been extende& tojia
because permittidg L hib §

5(...continued)
Rather, the D.C. CerUlt
to counsel and that cquns

Ukrainian-American Bar AsSS|
|
|
i

i€

%

ﬁEfD_— “; -

tive Haltlans.[
illiens being detained abroad is a

like should als
te, we have t

'n, 893 F.24 R-

e that scree d in aliens being held
nt liberty i1 terest in being properly

emaining Due Process rulings address

gpamc and the ght to not be

ut just caus ’These rulings seem
ot because theylare keyed to the

pon Guantanamé with the lengthy
However, the extension

in addition! to! arguing that this part
lattack the rulings on
primary arguments:

sible argumej that aliens outside of
net even all 'ep to sue the federal
court. See: ngon v. Eisentrager,
(1950) ("TheiErivilege cf litigation
liens, whether friendly or enemy, only
ir presence in the country implied

1
I

mply held tn the alien had no right
had no right! to speak to the alien.
77.

|

17

I
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ido2s
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|
e
protection. No such‘
priscners at no relew
which the United Stat
are numerous reported
permitted to challeng
Nelson, 727 F.2d at 9
Court's decision in
of plaintiffs’ clai
plaintiffs’ claims

court.
argued that the only);
be the Administrative

review was precluded|

impliedly forecloses
18.
review the merits o

I
2) Bven if a%i
bring suit in feder
should still contend

In our brief|

Notwithstandingl

0AAG CIVIL gu29

sis can be i"qked here, for these
t time were Mithin any territory over
s is sovereigm.").® However, there

ases where aliens abroad were
'governmentaa:adtion. See Jean v.
(citing cases). Indeed, the Supreme
J'HoC) decided the merits
lold, as we argued, that
om review in federal
lcourt in HCC II, we
4, for jurisdiction could
\ and that judicial
because the INA
i¥ief for Petitioners 13-
he Court proceeded to
atriation policy.’

{lausible bas
Procedure AC

| outside of _
lcourt againsyifederal officials, we
base their claims upon

the Fifth Amendment ..

United States v. Ve
(discussing Johnson |3

apprehended, it cou g

contemporary commen
decision of this Co
784. More recently
tgliens receive const
come within the terr

§ although the plaing
Court's opinion makes ¢le

The Couxt’s prior decisions

(1942), and In re Yamashilt
filing of habeas corpus H
United States and in the
sovereign jurisdiction of
distinguished these casét
at 779-80, demonstrating|

autside of the United Stake

-- that precluded him.fr:

7 We note that the

have been so
ayer

¢eping argumer

that they canpot|

The Supreme Cdurt has "rejected the
entitled to Fifth Amendment rights
the United States."
494 U.S. 259, 269 (19%0)
| The Court in Johnson
territorial application
gnificant an innovation
it intended or
llfailed to excite
can be cited. No

\ a4 view." 339 U.S.
 acknowledging that
tictions when they have
ited States and developed

Eisentrager
d that "extr

e el

nments tha
'scarcely hav

Not one word
at

tutional pro
ory of the U

£f in Johnsor|was an enemy alien, the
~t| was not determinative.

that this fa

in Ex parte/ lQuirin, 317 U.S. 1
327 U.S. 1M11946), had permitted the

gitions by ene
hilippines, an

ny| aliens held within the
‘area then within the

he United States. The Johnson Court
on precisely “ is bagis, see 339 U.S.
at it was EijénFrager's location

s -- not hislistatus as an enemy alien

' obtaining ai[esb to our courts.
! i
;4

i based upon Johnson --

that an alien abroad cannok sue at all in federal court -- was
not made in ocur brief. éipilarly, the qr%ument was no; ralsgd in
our certiorari petiticn Hff HCC I. We did,! however, raise th:s

argument before the disty

t court heren |

| 18
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ntry," United States v.
lelied on Eisgntrager in

substantial connectién with this ¢
Verdugo-grguidez,'49'lU S. at 271,
"reject [ing] the claim that aliens
Amendment rights outgide the soveregil
United States."” ;g#i 269. '

‘e Court reached the
gsing the first of these
{’& due processg ruling.

| to raise the second
iens abroad cannot base
arsh, in that it leaves
¢lthout redress in

t without Due Process
thout redress, ,
{Haitians). However,

é road is a virtual

In light of the féct
meyitse in HCC II, we do natl recommend PL
arguments to challenge'the|district coux
We do, however, believé that it importag
argument. No doubt, the drgument that
their claim upon the Flftlemendment ig
open the possibility of egregious abuse
federal court. See D. !Ct}'30 (noting t

¥ the detaine

deliberately starve or}be
ity to aliens

extending Due Process right
Pandora’s Box. Indeed~ i-%this case andjthe HRC case, even the
rights to the intiérdicted Haitians
thé/[Executive Bragch’s ability to deal
Further, this|district ccocurt ruling
-Procese rights for

les to claim Dye
)agsies abroad; or other aliens being

!l lof entry.

substantially impaired
with the Haitian crisipg

c¢ould be used in later| ca

aliens at United States e

held at/or outside a point

I

D. Parole. L \

al

The Attorney Gene +s authorized {nder 8 U.5.C. §1182,

with limited exceptions, in her "discretion to parocle into the
United States temporarllyH * * for emerqent reasong or for
reasons deemed strictly ij the public inferest any aliens
applying for adm1551on in o the United States." The courts have
held that the Attorney Ge} ral’s parole|decision are reviewable,
but must be upheld as loqglas there is L "facially legltlmate and
bona fide reason" support”'g the dec1slbl. See Bertrand v. Sava,
684 F.24 204 (2d Cir. ;1981 . The Secong Circuit has also held
that in making a parolle dé¢cision, the Attorney General’s
"discretion may not be exercised to disgyiminate invidiously
against any particulag race or group or| ko depart without
rational explanation stablished ppilicies. Id., 684 F.2d
at 212-213. However, |thel/lburden of prpying that [parole]

i i leed or was exericised irrationally or in
hd rests at alll tines on the unadmitted

'&f parole." [Igd. at 213.

ed reason for demying or

r =5

|
1
I

bad faith is a heavy one
aliens challenging denial

Here, although ther
delaying parole to the d'-
that they were statutgrilif
§1182(a) (1) (A), because!qf! their HIV st
Despite the fact that|the 11V positive
excluded from admission into the Unite
position is that the Attdrney General

as Ilo expres

iens, under 8 U.S.C,

us. See p. 3, supra.
aitians are statutorily
States, the government’s
©ill could use her parole

19
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power to bring them into;Jw

refers to "any alien") |®

0AAG CIVIL

i United Sta

The parole requlatid
aliens who have been or axz
C.F.R.] §235.3
district director should’
regulatlon proceeds to|li
lB

The parcle of al

conditions ig Wv 

not be appro
justified by

8 C.F.R. 212.5(a) (1).

parole in the Haitians|w
failure to parole them| i
Erom past practice. This];
both a broad and specifik

1. Our broad argume
by the district court’'s e
decisions to cases wherE|‘
United States. If Haitilas

right to review the At urI#

into the United States| t
the United States woul ‘eﬁ
While most parole matters
States under 8 C.F.R.

"advance" parocle to alieng|

C.F.R. 212.5(e). See
§64.02. The district

abroad the right to challgr

parole. Further, the
aliens seeking refugee
the denial of advance

? Once a medically
United Stateg, he may |8
§1158. If he is granted!
officially "admitted" |t
However, because he lS _
cannot be granted "admlgs
a4 waiver under 8 U.S8.C. [§
Immigration Law and Pfoce-

B8 :U.S at

%flum, he can

state in "de
detalned in

evel

addresses t
endlng the "

being held
y General’s
en any alien
ally appear

‘s reasoning
ge the denia
rict court's

an Ame
le.

ludable alie:
an asylum he

nited States
futorily medi
on " unless t
159( ). See
re, §33.04(L

The admission can be impdr
adm1551on to the United o

tant because
ates the ref

change.

|
|
|

20

e alien is pX

if in the future the con itions supportii

(because 51182 (5) (A)

t'I:

Hermining whether or not
Hgccordance with [8

the
lowing," and then the
The first factor

The cagurt further held that the
'mounted to anjunjustified deviation
arole ruling |

serious concern raised
ght" to review parole
sically outside of the
- Guantanamo¢ have the
ailure" to parole them
broad seeking asylum in
z® have such rights.

e
¥

.on occasion grant
United States. See 8
Law_and_Procedure,

here would allow an alien
‘'0of an advance grant of
pling could even permit
lcan embassy to challenge

ig paroled into the
ring under 8 U.S.C.

hereafter seek to be
under 8 U.S.C. §1158.
chlly excludable, he

EJAttorney General grantsg
ffordon and Mailman, 2

i[e] [11] (rev. ed. 1983).
lithout an official

ee is subject to return

g the refugee status

@oa1
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ecisiong regax

Morecver, if paro]el
Ecisions regs
[

reviewable, future parcle
interdictees and others b

ing Haitian

ing processed |for "advance" parole

o

would have to be much ﬁoré’ ormal in na k‘e. Although parole
decisions are reviewediunre‘ the deferentlal "facially legitimate
and bona fide reason" staﬂ@ard, courts hgve gtill required INS to
support its parole decisi'#' with an adelquate record. See
Marczak v. Greene, 971 |F.2Jd/'510, 517 (10th Cir. 1992). Indeed,

Jistrict court may not
ter its supports the
inding hearing as part of

the Tenth Circuit recently
only review the record]tb[

parole decision, but may’ c
the review. Id. at 518.

held that a
etermine whet

|
Our primary argument|
aliens outside of the Unig
court.’ These extra—térrﬂ
] Iy ' i
akin to refugee determinatiions made as
at an American embpassy. ' Such extraterr
determinations (i.e., detlermination tdfconditionally admit an
alien so that he may apply {for refugee gtatus, see 8 C.F.R. 207;
2 Immigration Law and Progedure, §34.01/[4]) have always been

considered unreviewablb ip/ifederal court) ! Cf., Yul Sing Chun v.
‘ ih Hsieh v. Kelly,

l6 that parold

d States are

Sava, 708 F.2d B&9, 87P (2d Cir, 1983);

|

569 F.2d 1179, 1181 (24 Cix. 1978). Segl
U.S. at 766. i |

Nine |

We should alsc argJe hat parole pwwér does not extend to
aliens abroad. The depiglion as to an i ferdicted Haitian who is
paroled in by the Attqrdew General is pféperly characterized as a
decision to bring the alién to a point |®Ff 'entry, where he will be
paroled. The actual flinall, reviewable iLrole decision does not
come into effect until] thilalien is ph% u
United States. The INS patole regulatiohs support this view.
Section 212.5(a), which skts out the stapdards for parocle, is
limited to detentions und'r'section 235(8! (b) or (c), which both

address the detention |of '¢iens at a pd

B |
1l

® We could also cpntend, as discusge
supra), that an alien.apq d has no right' to even sue federal
officials in federal coqrff ] 8% restriction were to be
limited to immigration eﬂ'&ms (see Jeanfl. Nelson, 727 F.2d 972-
975 (distinguishing tHe’E-immigratioﬁ ases which permitted
aliens abroad to invoﬁe‘"pstitutional,-,ghts), gseeking review of

a parole decision wou#d"&ﬁll clearly ﬁ%gl within the litigation
prohibition. See Clark v| | Smith, 967 g@»a 1329, 1331 (9th Cir.

. [by the grant of
s claim of an interest

i

1952) ("an alien's fr'eﬁll’I W

‘ ' from detenti
parcle] is only a varilatiom

of the alie

in entering the count#y#) ‘Jean v. Nelsdn, 727 F.2d at 963 (the
decision whether to paréle "an excludablle alien is an integral

egg") . Howels

that argument}|

, asa discussed above, we

part of the admission|pr
do not recommend pressif

21
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alien is physically present

212.5(a), 235.3 (b)-(c).

This argument is also’

HCC, No. 92-344, slip op.

Court relied heavily upon|t
do not ordinarily apply o
Consistent with that pres
Attorney General’'s statut
extend to aliens detained
of entry. The only prg obl,
as discussed above, the

"advance parole" for alle
could still rely on thé P
considers advance parocle t
present himself at the‘bo
effectuated until the a11
See 2 Immi ion Law_and
parcle form
arrival"), '

2. In additien to ot

of extra-territorial p?roa

the specific findings and
court’s parole ruling.{
a. There is a fo
erred in issuing a cla;
discretionary decision)
mandated under any par
1443. The regulatory !
district court are notgan

considered. See Marczak
decision are made on a

Nelson, 472 U.8,

individualized, as op .
Nelson, 727 F.2d at 979 (
reconsider the propriety o
Attorney General’s parxole

Here, the facts supp
parole were dlfferentj

U.S. familial connectil onqﬂ
varied considerably. |Tak'
the Attorney General dld

223

outside of the UnltedISta
to aliens in the United
assurance of being par

(Form I-512) '

0AAG CIVIL

upported by

ithin the Unlb
|with this ardy

broad argum

":l argument th"

-wide parole rul

he Attorney g:
8

ar facts.

1e standards

exhaustive 11
71 F.24d at 5

ﬁ985)

‘!should d ordi L
'ko a class, b
uggesting that
£ class treats

liscretion) .

#tlng each detﬁ
2 strength of |}
and the medi?
1g into accou s
3luntar11y pa

's,
ites who are

ed/'in when they![r

22

I
:
Ct. June 2
e presumptio
lde our bord
we sho

ldecisions Wu
Holdlngs here

i3 seometime;
it is much)

See 8 C.F.R.

r victory in Sale v.

L' 1993). In Sale, the
I'that "Acts of Congress
grls . " Slip op. at 17.

ﬂ‘d argue that the

y parocle poewers only
<3 States or at a point
ment is that, in fact,
oés on occasion employ
United States.® We
becuase INS

an alien the rlght to

dhes the point of entry.
02[3] (the INS advance
£ parcle "upon

uﬁ regarding the review
should also challenge

t the district court
mg Parcle is a
fleral and is never
gl{Gigbert, 588 F.2d at
¢lied upon by the

Jof factors to be

4sis. See Jean v.
fi 971 F. 2d at S185
Thus,

: cf., Jean v.
‘the dlstrlct court
nt in review of the

1ned Haitian’s claim to
rhe refugee claims, the
L1 conditions of each
these individual facts,
le in a number of the

J |
‘Jused as to aliens

‘more frequently granted
ing abroad and want an

i parole decision is not

;; At bottom, the parole

do33
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detainees on humanitarian grounds (mostlyd: pregnant women) . In

this context, where parole'decisions are|f
individualized basis, there'simply is no &
class-wide relief. .

;mal denial of parole or

b. Moreover, thete | :
a formal statement of feaso‘s why 1ndiv1,]als were not being
hould have, at most,

granted parcle. The dlst"“t court here;|k
ordered the Attorney Geéne .1 to formallyjfexercise her discretion
and develop an adequat r oxd.
¢. We should alsc a féck the courti
was compelled under thé regulation (quotdd
1ng aliens with serious medical conditic: i) First, this regula-
tion does not compel thel Qrole of persoxps with serious medical
conditions. Second, and ndre 1mportantlﬂ. it is absurd to read
this regulation to rethr lthe parole o-qstatutorlly medically
excludable aliens. Under the district, -ﬁﬁrt 8 construction,
most, if not all, of thog | u LT from admission, under
8 U.S.C. §li82(a) (1), becal ] ~T‘|J’lcommun:x.c.:-xble disease of
public health signific nce; alify for parole into
the United States under t f iserious medical
condition" standard. It isl a bizarre CO.SCIUCthH of the
regulation to read it ko' d{eal admission of those
statutorily excluded £

Jqulre the phy;
very reason they are gj

' finding that parcle
above, p. 17) regard-

dmlsSLOn bwaé

fdent in Bertrand v.
ueneral's parole
fgltlmate and bona fide

d. Under the Sec
Sava, 684 F.2d at 212-
decisions must be uphe|
basis. Here, the fac
excluded from admissio

'[hrcuit's pre
]the Attorney
£ there is a'l
! these indiv
talnly is a

rgltlmate and bona fide
reagon for not bringi ted States in the first

instance. While the Atto -; 11 may have the power to

parole a medically eleud' le aliens intp! the United States, it
' : ngkess, to at least ensure

ping the parole. Thus,
|was a legiti —te basis here for

'd argue that' +thas wholly proper for
f,screen" the |ifidividuals to determinas
=d, The diét £t court was correct in
ocedure provided for by
gefine how the Attorney
'Seesusc.
driicedure, §64.02(1]1-(2].

s 'are to be made on an
ﬁf=es sense for the

et one. There is no

e Attorney General

'or interview the parcle

whether parocle was wajran
gtating that the rescﬂeen
statute. However, thd st
General shall exercise her
§1182(d) (5) (A); 2 Immi
As discussed above, the p
individualized basis, {and|
individualized decision to|
statutory limit on thé nu

]
4

'role dec;sioﬁ
it certainly'
‘be an inform
oers of tlme-

J' 23 ‘J
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i Et of "rescreening"
liit also creates an
ently, we a fac1ng a new

Chinese ali ~é The Administration
e by distributing

jether any might qualify

The district court s b
interviews is not only clea
unfavorable precedent. Cur,

ki
[

interdiction situation wit
may wish to screen the ink
questionnaires to assist ‘inm!

rdlcted Chin
determlnlng

as refugees. This distri

by those Chinese who are '
bafore the Attorney Gener ‘

f. The district cod

the government only barrs

did not enforce the bar'e

tested for HIV.
law, when an alien is app
cannot be approved until .

See 8 C.F.R. 207.2(c);
§34.01([4] [c] [iv]. TIf the

then he cannot be approved

statutory exclusion. See

clearly incorrecet in holdi

HIV aliens is only belng .6

E. Collateral Estdn

2 !Im

‘court rulin
creened in™:

rexercises h
;

rlpt 517-518.

| also clearly
these HIV Hal
ewhere

The'

could easily be inveked
‘Jbar any "rescreening”
parocle power.

?irred in finding that

ulans from admission and
v@dence presented belaow
pplying for admission are
"Further, as a matter of

¥ing for refucée’status abroad, he

—

'C.F.R. 207
ng that the s
:nforced again
|

L
sl.

i ;

Finally, one of théI
appeal from the prellmlnaz
petition, was that the Ha
estopped from arguing tha
Due Process rights to all
the adverse disposition‘o
We argued that the HRC cla
(including the Haitiad pla
issues were raised in the

plaintiffs could not relliﬂgate the iss

The collateral estdppﬂl argument|w<
the First Amendment or pagole rulings.:

the cther service organiz
litigation and hence cann

ruling, and the parole 15#4e was not ral
HRC case. | :
A FoL
Moreover, the argumen{ has little ¢
its reception in the prior|irounds of th
did the Second Circuit rejgct our collaj
the now vacated HCC I, 969‘F 2d at 1334
in HCC 1II, On'c

decision, we raised colla
arguments in favor of rev
18-27. While the Supremeé

-- holding that the government may lawf

969 F.2d at 13E! 1357.

.J[ . ?

il

I
3 Pmary argumer
ey injunction,

. them access
those issues

h included al}
ntiffs here)
EEQ case and g

N

dpplicant isi f£¢
unless he reds
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