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All INS Overseas Offices Froct. HQIAO 

As stated in my, memorandum to you of September JO, 1993 (copy 
attachad): an I~migration and Naturalization Service (INS) officer 
may i1ot exerci;sa the. discretionary aµthori ty of t.he Attorney 
Gene.~al to waive the exclusion of an HIV+ approved refugee 
applicant unless the applicant is able to establish: 

~ l) the danger to the public heal th of the United states 
created b~ his/her admission to the United States would be 
minimal; · 

(2) the possibiiity of the spread of the di~ease created by 
his/her admission to the United States would be minimal; and 

(J) there 'ould be no cost incurred by any level of qovernment · 
agency in the United States without the prior consent of that 
agency. · 

• :rt has come to my attention that there may be some confusion 
~611.p.rdinq tha documentation needed to meet the third of these 
requirements for the submission of a waiver request. ·The tollowing 
guidance resta~e~ the types of evidence that. INS Headquarters has 
determined wil1 satisfy the consent requirement. 

Prcof that no cost would be incurred by any government aqency 
without its consent can include, but is not limited to: 

(1) health.i~surance ~overage under a plah held by a family 
men1bcr alt~eady in the Unlted states; 

( 2) evidenca of financial resources commensu:rate with the 
prc>jected !medical costs of HIV+ treatment such as letters from 
a family member's employer, bank statements, recent pay stubs, 
or recent:tax ~orms; 

( 3) statements of consent from local or state health care 
officials with responsibility for the area in which the HIV+ 
appli6ants, if admitted, would resettle; or 
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Pagi~ ~ 

(' 4) ;src.aten:errr.s f::.:-om. specific private or q6v~rnment health care 
a11i.~ :;esear::h .facilities a.ssuminq ~espcnsibility for treatment. 

i Ai:~ applice:r.t rr.eetinq .any .Q.ne. of these criteria or 'pl."ovidinq 
aLt:j.laJ: :astsrials/c:>o~er.tation wlll be viewed as ha,ring satisfied. 

, th1S: t.hi.rd rsquire1'tlsnt. for t.he submission of an I-602 waiver 
reqliest. · · 

i 

/ It .is . o"..lr understanding that some vol:.inta~y· agencies· celi'eve 
. ·:hat INS requires a Form I-134 1 Affidavit· of support, ~o. be, 
~'L'l.fal:j_.tted w:..th. ar! I-6C2 from an HIV+ approved refugee applicant. 
We c~s~ t:h~t. you a~dvise the· agencies with which you deal ·that it is 
:CNS/ policy in ~iIV+ waiver casias to accept documentation in the 
fonf?S j1.1st. descri~ed.. The submission· of an I-l3_4 is. not required. 
Ir:dividt~a.1.s or c;t:i::9·a.1i:!..zations wishin; to submit an I-1:34 as proof of 
11 fi~:!:a:1;;:1.~1 raso;..\l:ces commensurate with the projected medical costs. 
of :,rI:cv·:- ·;;rea-tmerit 11 may, of course, do so, but ahould be advised 
tha~.: ·a~: 1···134 ie not the only ·evidence. that will satisfy the 
rs:i~!i:!.::;e111ent tha:t · no oost :be incurred by any qovernment agency 
wi tl~rn.it. i:ts prior co~sent. · 

I • 

' ' 

I si:o· .. :1d. you- have. any questions regardinq the preceding 
disi~:~ss::.;:i11 1 ·please contact the Refuqee Division of the Off ice of 
:Cnt.i~l·nat~.ior.al Affairs o As needed~ the Refugee Oi vision staff will 
':!ontE.·.:;t; t.::~e J\1jm~nistrative Appeals unit fer their quidance. 

i a-./..!t,IAft.1 ~ · 
.I John w. cumminqs 
! ' Acting Director 

I " " 
Att:;,.::nmer~t .• 

cc~ Adr~.:..:rd~trat.i. ve Appeals Unit. 

! 
i 
I 
I ,. 
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~.;~ii vs:.:· Rsquests from Refuqee~ who 
Test Positive fo= Human Irnmuno­
def icien~y Vir~s 

· Date 

I 
~-··~--·~--r·~. _______________ ,___;_ __________ _ 

I 6 T~ . 
All INS 1 Ver~aas Offices 

. I . . 
I 
I 

i 

From 
Off ice of 

·International 
Affairs 

.. h. I · · · · · · · d 
1 '.1: is inenr.:irandum is a rem;.nder of the HIV+ waiver proce ures 
.:.~'1.:.i·rer.tly in place and the documentation that must accompany an· I­
~02 filed by ~n approved refugee applicant who tests positi~e for 
the bu.man i11unu11ocief.iciency virus. Form r-602 will continue to be 
*s~d ~or refu~ee·waivers'uritil such time as th~ new waiver for~,.~-
724, becomes· available. · 
' 
I 

I , 
Res110.n.sib.ili ties of the District Diregtor /Officer in Charae io ·HIV+ 
.~"'a.::::a.::: / ,:,~_..,,::.. 

I . . 
/ Section i 207 (c) (J) of the Immigra.tion and Nationality Act 
f=~v:L:1es ·that the Attorney General, in ·her discretion, may. waive· 
pert~in grou~ds df inadmissibility ·for refugees, including section 
~l2(a} (l) {A} Qi) which exclud•s aliens who. have been determined to 
h::.vs a commu:nlicable disease of public health significance. Waivers 

1

6ay ~e gr~nt~d fo~ humanit~r~an.purposes~ to assure family unity, 
tn:." wi:.en it o.s in the public interest. In such cases, S CFR 
/207. 3 (b) ·specifies t!l.at ·an Application by Refugee for Waive:t" of 

IGrcunds of E~cludability~ Form I-602, is filed with the Officer in 
,Cbai:·ge befor~ Whom the application for· refugee ·status (I-590) is 
ipe~"iC;ing. / · 
: . . I 

The District Director/Officer in Char~e must.first weigh the 
fa1.~t~;:; in eactj case· and deter:;nine whether huzµanitarian, family unity ' 
er p~blic interest ;rounds exist. Once that determination has been 
mads, the tjistrict Director/Officer in Charg~ will determine 
w:r..e.tl:er disc:cetion is .to be exercised. Under existing quidelines.;.­
wites of 7jt;//87 (CO 2J4-P), J/2/88 (CO 234.-P, and 8/8/BS' (CO 234-
c~ --·Immigrat:ion and Naturalization Service (INS) officers may not 
1S>-'e:(cise the,discretionary 'authority of the Attorney Ge11eral unless 
the approvadi refuqee applicant is able to· establish that: I . . . . . 

{ 1) th~ dar.ger to the publ.~c . heal th of the United States 
created' by 'his/her admission to the United State's· would be 
n1inima1; i 

I 

I 
! 

.I 
I 
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bc::isibil!ty 'of the spread of the disease created by·. 
*dluissicn to the United States wo~ld be minimal; and 

I • 
I 

( :3 7 t.l'le::s WC'Ltld l:>e no cost incurred by ~ny level o·f government 
ag~~11cy h~ the United States without the p·rior consent of that 

I . 

cs..;ency ~ i 
I . : 

: I 
Irc\;;Uemtatj.or; · Beq+.li.red to Accorn2anv: Form I-602 

/ . Eef.cre at-::ceptinq a.ri. HIV+ waiver request for adjudicatiof! 1 a 
~~istrict Dirsbtor /Orficer in Charqe should determine whether the 
J~·ef~9ee hzts ri:iiet the . preceding requirements. Waiver requests 
sukl~.1~itted w.tthout documentation that ·addresses each of these 
I· • I . 

. rsq1u.re;aant.s are l'lot properly filed and should be returned to the 
·rpp:i_i~;a.nt or rli:a/her representative.· 

~'lh~le t~are are no uniform· documentation .requirements·, the 
:r.iuppc:::ting mait.arials for an !-602 should establish to ·the Officer 
~n \'.!t.a=:ge; s /satisfaction that the r·efuqee has been medically 
po.unse.led ~ l.. e. , understands how HIV is transmitted and is aware of 
·l:.he 1;ll:·ec.:?.utio1ns which must be taken to prevent its. spreado It is 
kxpscted t.hatl such counselinq would be conducted and documented by 
ps.!'~el physici:ans working with the 1J. s. refugee J:iroqram at refugee 
I II I . 
prc~ess1ng p~sts. · . 

J . _ I1:i:oof t.Ja t no cost would be .incurred by any ~overr.ment agency 

l'(~ltno'-~t .its ·c:cnsen'l'.- could include., but not be.limited to l) health 
icsu~ance co~erage under a plan held by a family· member already in 
itt:.e Unit.ad St.:e.tas; 2) evidence of financial resources commensuraea 
~~ri:th t.he proj/acted medical costs of HIV+ treatment such as letters 
f:"c1u ~ :family: member's employer / bank statements, recent pay stubs, 
<~r :-::-ec~ent tax f'orms; J) statements of consent from· local or state 
he~:::b care cfficials with responsibility for the· area in which the 

'HI'\t-:· a-pp.licar.'.tJ if admitted, .would resettle~ and 4). statements from 
&peci.1::.c :private er qovernmer:.t. hea+th care and research facilities 
a.se11.1m;Lr.r~l res~;nsil:>ility tor treatment. . 

o::·ce thJ. "'''aiver applic.ation has been properly documented. and. 
fi!.erl~ the o!istrict Oirecto:i;:-/Officer in Charge must. put his/her 
dscisiCl'l l"eg~t'ding the waiver ::equest in writinq. This decision, 
w·b.ather an approval or denial~ is to be certified to the Office of 
.Adlr.:~i~istra":i~re Appeals (AAU) using Form I--290C. Please ncte that 
thl:~ ap:;ilicar.t. lnust be affo::d.ed the appropriate period of time· to 
rcs~o:nd ~g thw.t certification before the entire record of proceedinq. 
{apA;lica·t.ior. ~ d(1cu1nentation ! decision, afid. response of the 
applicant) ir forwarded to the AAU. 

I . 
wl•e1·~ AAU has ma.de a f i11al ·decision~ the record of .proceeding 

will ·be =etJ:ned to t~e Oist~ict· Director/Officer in Charge for 
preparation ;ct the approval notice, if appropriate, and final 
processing. 1· · 

I 
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Yrs.;;~a 3 

! rs: ym~ :rsqui::e additj;ona.l quidance on speci:fic HI~!+ waiver 
::-;s~"i.~$Sts ~ yo'!.l '.sho1:;.ld .contact "the Refugee Division of the Pffice. cf 
t:nt.er~'te.'.:.ional ' Affairs D • As needed, Refuq~e Di visio~ staff will 
c~nt:~.:t A.AU fer their guidance n 

' 

John W. Cummings 
·Acting Director 
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Joseph. n Cudd'il'\y 633-3320 

Il-I PA.AAGM.FH 3, ro.J i rNt'>ICATS ~ .aAS A.SlCEO WHAT 'l."o"E 

INS lr.rc~ IS REC-AR~ING HIV DENI&> ·MEMS~ OC' REFUGEF! 
~~ . I . 

rr\t"U.!:.Il.Z &..IGIBLE TO i RESE'l'TLE IN THE u.s .. 
. I . . 

I 
I . . 

It~ or~ TO BE :.\.OMI'l"~EO 1'0 Tm: UHI'l'~ STA'.re.51 A RBFOCEE 
. I . 

~mo IS NO'.t' lI!tt1~Y· llESE'I'T!'..;:;D MUST t:Sl'AnLJ:sn, A!Q;o Ol'IW\ 
I I . 

I : 

I I 
I .[ 

l 6 

Dtlclaaaif ied 

..! 
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. I •. 

VA:UOUS GROUNVS OI1j uarm:dr..I'l'Y OE' A. . :u<'.?UCiEt: :r~ I . 
I . . 

riut~dr!',\..UaH ';URPt.."'S · , ro .i\SSURE l?AMILI E.i1NttY, CR WBEN 
i I . 

t.7: !1. O'l"'dE~~ISE: IH llfi£ PUBLIC I~"'raREST1 IN ACCOODANO?: 

;,'I!!i · rm: ~l'J.ITUTE,. s ·~r Otl 207 (A) ( 3) OF Tl'!E ~r. 

I I 
I 

. I 

I 
! 

· j 

' . i 

! 
I 

) 

.j 

I 
· 1· 

2 6 
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MEMORANDUM TO THE PRESIDENT 

Subject: Haitian Refugee Processing: Endgame Issues and HIV-
Positive Refugees 

Termination of In-country Refugee Processing in Haiti 

At the time of the intervention, we stopped accepting 
applications for the in-country refugee processing program. 
However, we permitted U.S. resettlement for the some 1500 
Haitians who were approved for refugee status during the period 
of military rule but who could not leave Haiti prior to the 
intervention. We took this action primarily because these 
Haitians had already been informed that they would be admitted to 
the United States and many took measures -- e.g. selling their 
belongings, quitting their jobs -- in reliance~ur promise of 
U.S. resettlement. ~~ 

HIV-positive Haitian Refugees and the Medical Exclusion 

This decision still leaves 26 HIV-positive Haitians on Guantanamo 
Naval Base who were approved for refugee status at our processing 
ship in Jamaica last spring and summer but were not permitted 
entry when other Jamaica-approved refugees were accepted for 
admission. In addition, there remain in Haiti about 85 HIV­
positive Haitians who were approved for refugee status in the in­
country program prior to the intervention. These two groups of 
HIV-positive Haitians have been barred due to a medical exclusion 
in the Immigration and Nationality Act. 

Waiver of the Exclusion 

This exclusion may be waived for humanitarian, public interest or 
family unification reasons. However, a 1988 INS policy directive 
requires HIV-positive applicants to establish further that 1) the 
danger to the public health created by admission is minimal, 2) 
the possibility of the spread of the infection is minimal, and 3) 
there will be no cost incurred by any level of Government agency 
of the U.S. without prior consent of that Agency as a result of 
entry. The third prong of this test -- and the need to find 
sponsorship -- has prevented most HIV-positive refugees 
(including the Haitians) from gaining entry. 

INS Proposal to Alter the Public Charge Requirement 

The INS policy directive's sponsorship requirement is 
discriminatory, as refugees, by virtue of their status, are by 
legislation exempt from public charge requirements. This 
includes refugees with diseases more costly than HIV. For this 
reason, INS -- with support from State, HHS and the National 



2 

Office of AIDS Policy -- proposed earlier this year to modify its 
policy directive worldwide to eliminate the public charge 
requirement for HIV-positive refugees. INS estimates that this 
change would result worldwide in entry of less than 100 HIV­
positive refugees each year (out of more than 100,000). 

While the logic of the INS proposal is sound, implementing such a 
policy change in the present political climate could spur a 
backlash that might result in restrictive legislation, including 
legislation to impose public charge requirements on all refugees. 

Alternatives to a Change in the Policy Directive 

We have thus suggested that Justice/INS defer considering a 
change in its policy directive. Justice understands our position 
and does not disagree. At the same time, however, the Attorney 
General intends to take action -- without changing the existing 
policy directive or its sponsoprship requirement -- that will 
result in entry of the 26 Haitians on Guantanamo and could result 
in the entry of some number of other HIV-positive refugees in 
Haiti and elsewhere around the world. 

In particular, Justice has now obtained guarantees of private 
sponsorship for each of the 26 Haitians, thus bringing them into 
conformity with the requirements of the policy directive. In 
addition, INS will be informing the 85 others in Haiti -- who 
have not been able to obtain private sponsorships -- th hey 
will be given a limited time to file or perfect thei 
applications (after which they will cease to be vali 

Finally, in the absence of a change in the policy directive, the 
Attorney General is prepared to provide globally, and in 
exceptional circumstances, an exemption from the public charge 
requirement for approved HIV-positive refugees. Such a 
circumstance might include a refugee applicant in one of our in­
country programs who would be at grave risk if forced to remain 
in his country of origin after being approved by INS. 

Discussion 

We have concurred with the Justice Department's course of action 
for several reasons. 

The Guantanamo Haitians have been outside their country of origin 
for between five and seven months and were formally deemed to 
have well-founded fears of persecution. Seeking to return a 
group of already-approved asylum-seekers would break new ground 
and would be quite controversial. To ensure basic fairness to 
these Haitians, the UNHCR would rightly press us to re-evaluate 
their cases prior to return. Such re-evaluation, as well as any 
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attempt to return some or all of the Haitian~ome under a 
court challenge similar to that which we fa~~ar (and 
which result in the compelled admission of some 200 HIV-positive 
refugees). '--'1>~ ~ 

An attempt to return the Guantanamo Haitians would also focus 
attention on the discriminatory aspect of the INS policy 
directive's public charge requirement. And a blanket decision to 
bar entry of HIV-positive Haitians who meet the existing waiver 
requirements would conflict with the decision to permit entry of 
the other Haitians approved for refugee status prior to the 
intervention. 

Finally, we support the Attorney General's judicious use of 
discretion to provide an exemption to the public charge 
requirement in exceptional circumstances involving approved 
refugees. In the absence of a change in the policy directive, we 
believe that the Attorney General should nonetheless ensure that 
an applicant whom we have determined to be a refugee is not 
subjected to grave risks due to our unwillingness to consider 
entry. 
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·-MEMORANDUM ... 'TO-T.HE-PRESIDENT 

Subject: HIV Positive Refugees at Guantanamo 

Purpose 

To obtain your guidance on issues relating to HIV-positive 
refugee applicants at Guantanamo Bay Naval Base. 

Background 

Haitians at Guantanamo 

There are 27 HIV-positive Haitians on Guantanamo Naval Base who 
were approved for refugee status at our processing ship in 
Jamaica last spring and summer. However, they have remained at 
Guantanamo and have not been permitted entry into the United 
States due to a medical exclusion provision in the Immigration 
and Nationality Act. 

This medical bar may be waived for refugees for humanitarian or 
public interest purposes or to ensure family unification. Since 
July 1987, however, the INS has applied a policy of implementing 
the waiver that requires HIV-positive refugees to show 1) that 
the danger to the public health through spread of the disease 
would be minimal; 2) that the possibility of spread of the 
infection would be minimal; and 3) that, as a result of U.S. 
entry, there would be no cost incurred by any level of Government 
agency without prior consent. The third prong -- which is not 
imposed on refugees with other kinds of costly diseases -- has 
served to prevent entry of most HIV-positive refugees, including 
those now at Guantanamo. 

Why Consider Entry for HIV-positive Refugees at Guantanamo? 

Despite the political changes that have taken place in Haiti, 
there are several reasons to consider entry for this small group 
of Haitians. 

First, these Haitians have been outside their country of origin 
for between five and seven months and were formally deemed to 
have well-founded fears of persecution. Seeking to return a 
group of already-approved asylum-seekers would break new ground 
and would be controversial. To ensure basic fairness to these 
Haitians, the UNHCR would rightly press us to re-evaluate their 
cases prior to return. Such re-evaluation, as well as any 
attempt to return some or all of the Haitians, would come under a 
court challenge similar to that which we faced last year (and 
which resultvU.n the compelled admission of some 200 HIV-positive 
refugees). 
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An attempt to return the Haitians would also focus attention on 
the discriminatory aspect of the INS policy directive's public 
charge requirement, as that requirement does not apply to 
refugees with other diseases that might be more costly than HIV. 

Finally, we have recently permitted U.S. resettlement for some 
1500 Haitians who were approved for refugee status in our in­
country program in Haiti during the period of military rule but 
who could ~~~ ~~~v~ Haiti prior to the intervention. We took 
this action~e-Haitians had been informed in writing that they 
would be admitted to the United States and many took measures -­
e.g., selling their belongings, quitting their jobs -- in 
reliance of our promise of U.S. resettlement. Failure to permit 
entry for the Haitians at Guantanamo would be compared 
unfavorably to our action on the others. 

Options 

There are essentially two options that would permit entry for 
this population. 

Option #1: 

Change the INS policy directive globally 

Earlier this year, INS proposed modifying its policy directive 
worldwide to eliminate the public charge requirement for HIV­
positive refugees. Such action would end the disc~~-· atory 
treatment against AIDS sufferers who are refugees All gencies 
-- St~aJustice and the National Office of AIDS cy --
suppo ted his proposed policy shift .. INS estimated that this 
would sult, worldwide, in the entry of about 200 HIV-positive 
refugees (who are interviewed by INS overseas and then discovered 
to have the HIV virus) each year. 

If refugees, by virtue of their status, are exempt from public 
charge requirements (as they are), then this proposed change 
makes sense. On the other hand, implementing such a change in 
the present political climate could spur a backlash that might 
result in restrictive legislation, including legislation to 
impose public charge requirements on all refugees. 

Option #2: 

Seek sponsorship arrangements for the 27 Haitians at Guantanamo 
that conform to the current INS policy directive. Provide 
special exemptions to the INS policy directive for those among 
the 27 for which we cannot obtain sponsorhip arrangements, as 

..., 
\~~ . ..., 

Dile.. • 



Baker, James E. 

From: 
To: 

Cc: 
Subject: 
Date: 

Halperin, Morton H. 
Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; Schwartz, Eric P.; 
@DEMOCRACY - Democracy Affairs; @GLOBAL - Global Affairs 
/R, Record at A 1 
RE: [UNCLASSIFIED] 
Wednesday, December 14, 1994 9:34AM 

I concur. There is a "because" missing which I think I have added in all caps. One question, if we think we are 
going to get the sponsors, would it make sense to continue to delay this memo until we see and can tell the 
President how many, if any, need to be brought in under the waiver. In other words, we may not have to go to 
the President at all. Having waited so long, why not wait a bit longer and avoid making the President deal with the 
issue. 

From: Schwartz, Eric P. 
To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; @DEMOCRACY - Democracy 
Affairs; @GLOBAL - Global Affairs 
CC: /R, Record at A 1 
Subject: [UNCLASSIFIED]HIV MEMO: ANOTHER TRY 
Date: Wednesday, December 14, 1994 09:09 AM 

<<Attached File: HIVMEM.DOC>> 

Apparently, there was some difficulty in transmitting the memo I sent you on this issue. Here is another try. 

Please, your comments/concurrence asap -- Jamie, in particular. 
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Baker, James E. 

From: Rossin, Larry 
To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; @DEMOCRACY - Democracy 

Affairs; @GLOBAL - Global Affairs 
Cc: /R, Record at A 1 
Subject: 
Date: 

RE: HIV memo[UNCLASSIFIED] 
Wednesday, December 14, 1994 9:50AM 

I also concur but I agree with Mort, since you are not seeking to use the Haitian case as a vehicle to gain the 
general policy shift set out in option 1, you might wait for the NGO sponsorship possibility to play out. 

You might redo the para starting "Under this scenario ... " (second para discussing option 2) slightly to make it 
clear to POTUS that you are talking about a general authority to make exceptions going beyond the Haiti case. 
see this, but in the hurly-burly it might not be instantly apparent to POTUS. The recommendation could also so 
state - "worldwide" or some such. 

Finally, there is also a missing word in the first line of that paragraph -- " ... you could also permit THE Attorney 
General..." 
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To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; Schwartz, Eric P.; @DEMOCRACY -
Democracy Affairs; @GLOBAL - Global Affairs 
CC: /R, Record at A 1 
Subject: RE: [UNCLASSIFIED] 
Date: Wednesday, December 14, 1994 09:34 AM 

I concur. There is a "because" missing which I think I have added in all caps. One question, if we think we are 
going to get the sponsors, would it make sense to continue to delay this memo until we see and can tell the 
President how many, if any, need to be brought in under the waiver. In other words, we may not have to go to 
the President at all. Having waited so long, why not wait a bit longer and avoid making the President deal with the 
issue. 

From: Schwartz, Eric P. 
To: Baker, James E.; Feinberg, Richard E.; Kreczko, Alan J.; Rossin, Larry; @DEMOCRACY - Democracy 
Affairs; @GLOBAL - Global Affairs 
CC: /R, Record at A 1 
Subject: [UNCLASSIFIED]HIV MEMO: ANOTHER TRY 
Date: Wednesday, December 14, 1994 09:09 AM 

<<Attached File: HIVMEM.DOC>> 

Apparently, there was some difficulty in transmitting the memo I sent you on this issue. Here is another try. 

Please, your comments/concurrence asap -- Jamie, in particular. 

Page 1 
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well as for other HIV-positive refugees in exceptional 
circumstances 

The Justice Department has recently been contacted by non­
governmental organizations which have expressed a willingness to 
obtain sponsors for the 27 Haitians at Guantanamo to meet the 
public charge requirement. According to INS, this appears to be 
a bonafide offer which could result in sponsorship for all 27, 
and we are pursuing it actively. If we cannot obtain sponsorship 
for all of the 27, the Attorney General could exempt from the 
waiver requirement those without sponsors. Because they would be 
corning as refugees (and not parolees), they would access federal 
refugee admission monies, which would diminish significantly any 
impact upon the states. 

Under this scenario, you could also perrni~Attorney General, as a 
general matter, to provide exemptions for other HIV-positive 
refugees in exceptional circumstances. In particular, such 
circumstances might include a situation where we have determined 
that an applicant in one of our in-country programs would be at 
imminent risk of severe mistreatment if he or she was forced to 
remain in his or her country of origin. (In this respect, it is 
worth noting that there are about 85 HIV-positive refugees in 
Haiti who were approved for refugee status in our in-country 
program. Under present circumstances in Haiti, however, few if 
any of these would likely meet an exceptional circumstances 
test.) 

White House and NSC staff believe that you should select option 
2, which the Attorney General is willing to implement. 

RECOMMENDATION 

That you authorize entry for the 27 Haitians at Guantanamo Bay 
who are HIV positive as described in option 2 and authorize the 
Attorney General to permit entry of other HIV-positive refugees 
in exceptional circumstances. 

Approve Disapprove 



TO 

Fax No 

From 

Subject 

Comments 

Jamie: 

11/15/94 11:41PM PAGE 001 

Mr. Jamie Baker 

U. S. Department of Justice 
Civil Division 

November 15, 1994 
10: 10 pm 

2 Pages 

National Security Council 

94569110 

PHILLIPG 

Haitian HIV Info 

Attached is an e-mail explaining the current situation as we know it 
concerning the HIV Haitians. 

--George 



Date: 
From: 

Subject: 

11/15/94 11:42PM 

Tuesday, November 15, 1994 
SS80(FEENEY) 
hiv+ Haitians 

3:46 pm 

Dave: I just spoke to Cy Winter who is head of IOM in GTMO. He 
said they have 27 HIV+ screened-in Haitians with 4 accompanying 
dependents. The problem is finding sponsors who will guarantee 
all medical costs associated with the HIV virus. I also spoke to 
Ken Leutbecker, CRS, who believes he can help find these sponsors 
so I gave Cy his number. Also, the Cuban repats in GTMO are 
interviewed exactly as you said by INS with a short interview by 
UNHCR. True 
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Comments 

Jamie: 

11/15/94 11:44PM PAGE 001 

U. S. Department of Justice 
Civil Division 

Mr. Jamie Baker 
National Security Council 

94569110 

PHILLIPG 

HIV Haitian Questions 

November 15, 1994 
11 : 43 pm 
26 Pages 

Attached is the appellate memo that was prepared in the HIV Haitian case 
requesteing permission to appeal and explaining why we thought the district 
court's decision was wrong. 

--George 
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FWH:REK:MJS:RMLoeb 
D.J. 39-52-561 

(202) 514-4332 

MEMORANDUM FOR THE SOLICITOR GENERAL 

Re: Haitian Centers Council, Inc., et al. v. 
Chris Sale, Acting Commissioner, INS, et al., 
No. 92-CV-1258 (E.D.N.Y. June 8, 1993) 
(Johnson, J.). 

TIME LIMITS 

The district court entered a permanent injunction on June 8, 
1993. A notice of appeal is due on August 9, 1993. 

RECOMMENDATIONS 

The Department of State recommends appeal (the memorandum in 
support of the recommendation will follow shortly). 

The Immigration and Naturalization Service recommends appeal 
(the memorandum in support of the recommendation will follow 
shortly). 

The Department of Defense recommends appeal. 

The Department of Transportation recommends 
First Amendment access issue (assuming that 
otherwise being taken), and has no objection to an 
remaining issues. 

appeal on the 
an appeal is 
appeal on the 

The United States Attorney's recommendation will follow 
shortly. 

I recommend appeal. 

QUESTIONS PRESENTED 

I. Whether the judgment should be vacated as moot. 

II. Whether the district court erred in holding that the 
government violated the First Amendment rights of the Haitian 
service organizations by denying them access to the Haitians 
being held in custody at the Naval Base on Guantanamo, Cuba. 

III. Whether the district court erred in holding that the 
rescreening procedures and treatment of the detained Haitians 
violated their Fifth Amendment Due Process rights. 

IV. Whether the court erred in holding that the Attorney 
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General abused her discretion by not paroling the Haitians being 
held on Guantanamo into the United States. 

V. Whether the Haitian plaintiffs' due process claims are 
barred by collateral estoppel. 

STATEMENT 

1. Executive Order 12324 required the interdiction of 
aliens attempting to enter this country illegally by sea. See 46 
Fed. Reg. 48109 (1981). Pursuant to that Order, the United 
States entered into an agreement with the government of Haiti, 
permitting U.S. officials to interdict Haitian vessels suspected 
of transporting illegal immigrants and to return the interdicted 
migrants to Haiti. T.I.A.S. No. 10,241 (1981). The Executive 
Order provided, however, that "no person who is a refugee will be 
returned without his consent." Id., 2(c) (3). The Order 
directed the Attorney General to "ensure the fair enforcement of 
our laws relating to immigration * * * and the strict observance 
of our international obligations concerning those who genuinely 
flee persecution in their home land. " Id. , 3. The Immigration 
and Naturalization Service ("INS") carried out the 
responsibilities of the Attorney General of determining whether 
the interdictees may qualify as "refugees" under the Executive 
Order. 

Beginning in 1981, the INS processed interdicted Haitians by 
conducting an initial "screening" interview, the purpose of which 
was to determine whether the alien has a credible fear of 
persecution if returned to Haiti, and may therefore qualify for 
"refugee" status. See 8 U.S.C. 1101(a)(42) (1980) (defining the 
term "refugee"), This screening procedure was generally carried 
out aboard Coast Guard cutters. Persons found not to possess a 
"credible fear of return" were "screened out" at this stage and 
repatriated to Haiti without further proceedings. Persons who 
were found to possess a "credible fear of return" were "screened 
in" and generally brought to the United States under the Attorney 
General's parole power, so that they could pursue formal asylum 
requests pursuant to 208 of the Immigration and Nationality Act 
("INA"), 8 U.S.C. 1158. See Haitians Centers Council, Inc. v. 
McNary, 969 F.2d 1326, 1330-1131 (2d Cir. 1992), vacated as moot, 
Sale v. Haitian Centers Council, No. 92-528 (S. Ct. June 28, 
1993) (HCC I). Since October 1991, the INS has "screened in" 
more than 10,500 Haitians and brought them to the United States. 
District Court Order dated June 8, 1993 ("D. Ct.") at 12. 

2. During the period from November 1991 through February 
1992, the INS conducted the "credible fear" screening of 
interdicted Haitians at the U.S. Naval base at Guantanamo, Cuba. 
Use of the Naval Base was necessitated by the massive influx of 
thousands of migrants following the military coup on Haiti and 
complications engendered by preliminary injunctive relief in the 
Haitian Refugee Center, Inc. v. Baker ("HRC") litigation, which 
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temporarily barred the repatriation of "screened-out" Haitians. 
See HCC I, 929 F.2d at 1330-1331 (detailing the HRC litigation). 
Between November 1991 and July 1992, approximately 36,000 
Haitians were processed through Guantanamo. D. Ct. 16 n.5. 

4. Soon after the INS operations at Guantanamo began, the 
State Department sought out third countries in which the Haitians 
could be relocated. Two counties, Belize and Honduras, offered 
to provide limited assistance, but insisted that the migrants 
first be tested for the Human Immunodeficiency Virus ("HIV"), the 
virus associated with Acquired Immunodeficiency Syndrome 
("AIDS"). D. Ct. 12. The United States acceded to these 
requests, and tested some of the Haitians, disclosing the 
presence of the virus in a number of the migrants. 

Under 8 U.S.C. 1182(a)(1), aliens are excluded from 
admission into the United States if they have a communicable 
disease of public health significance. The Public Health Service 
has in the past considered the HIV to be such a communicable 
disease. More recently, Congress enacted an express requirement 
that HIV be treated as a communicable disease of public health 
significance under 1182(a)(1); see Pub. L. 103-43, 2011(a) 
(June 14, 1993). Based upon the statutory exclusion from 
admission, INS decided not to immediately bring the HIV-infected 
Haitians to the United States solely on the basis of the initial 
screening result. Notwithstanding the medical exclusion, the 
Attorney General has the authority to "parole into the United 
States temporarily * * * for emergent reasons or for reasons 
deemed strictly in the public interest any alien applying for 
admission to the United States***·" 8 U.S.C. 1182(d)(5)(A). 
To determine whether use of the parole power was appropriate in 
particular cases, INS decided to conduct more thorough second 
"rescreening" interviews to assess the medically-excludable 
aliens' claims to refugee status. INS intended the conduct of 
these second interviews to be generally analogous to those 
conducted in the United States, but without counsel or any of the 
formal rules applicable to asylum proceedings under 8 U.S.C. 

1158. 

5. In March 1992, plaintiffs -- several Haitian service 
organizations, a Haitian who had been "screened out," several 
Haitians who had been "screened in" and detained on Guantanamo, 
and several of their immediate relatives -- filed the present 
class action in the United States District Court for the Eastern 
District of New York. Plaintiffs claimed that the interdiction 
program was illegal and that the government's refusal to allow 
Haitian service organizations to have access to Haitians on board 
Coast Guard cutters and at Guantanamo Bay violated the First 
Amendment and the aliens' Fifth Amendment due process rights. 
See D. Ct. 4-5; HCC I, 969 F.2d at 1331-1332. 

On April 6, 1992, the district 
injunction, holding that: 1) the 
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screened out, and the class of those similarly situated, could 
not sue because they were bound by the previous adverse ruling in 
the HRC case; 2) the denial of access appeared to be a content­
based speech restriction in violation of the First Amendment; and 
3) that the Fifth Amendment applied to the Haitians being held on 
Guantanamo. The district court ordered the government to allow 
access by the Haitian service organizations, and barred the 
government from repatriating, interviewing or "rescreening" any 
Haitian who had been screened-in until he or she was given an 
opportunity to consult with counsel. 

We appealed the preliminary injunction to the Second 
Circuit. In June 1992, the court of appeals issued a decision 
vacating the portion of the district court's ruling requiring the 
government to provide access to attorneys on Guantanamo, but 
affirmed the rest of the order. See HCC I. We filed a petition 
for certiorari from the court of appeals' decision. 

6. While the Second Circuit appeal was pending, there was a 
major change in the government's interdiction policy. The prior 
policy of interdicting Haitians and screening them at sea was 
encouraging more and more Haitians to take to the seas, often in 
dangerous or unseaworthy vessels, in order to emigrate to the 
United States. To stop this dangerous situation, on May 23, 
1992, the President issued a new Executive Order, permitting the 
Coast Guard to return Haitians interdicted beyond the territorial 
waters of the United States without any screening. See 57 Fed. 
Reg. 23, 133 ( 1992). Currently, under this new policy, the 
processing of refugee claims is being handled in Haiti at the 
U.S. Embassy. 

Plaintiffs asked the district court to enjoin the new 
policy, arguing that it violated the INA, Article 33 of the U.N. 
Convention relating to the Status of Refugees, and the 1981 U.S.­
Haiti Executive Agreement. The district court denied plaintiffs' 
request for a preliminary injunction, and plaintiffs immediately 
appealed to the Second Circuit. The court of appeals reversed 
the district court, see HCC v. McNary, 969 F.2d 1350 (2d Cir. 
1992) ("HCC II") , and on remand the district court entered an 
injunction barring implementation of the new policy. The Supreme 
Court then granted our motion for a stay of the injunction, and, 
subsequently, granted our petition for certiorari to decide the 
lawfulness of the new policy. 

7. Notwithstanding the pending certiorari petition in HCC I 
and the grant of certiorari in HCC II, the district court 
proceeded to trial on plaintiffs' claims (except those claims 
regarding the new Executive Order). See 0. Ct. 7-9. Among the 
issues raised by plaintiffs' amended complaint addressed at trial 
were: 1) whether Haitian service organizations' First Amendment 
rights were violated by denying them access to the Haitians 
detained on Guantanamo; 2) whether the denial of access violated 
the detained Haitians' First and Fifth Amendment rights to obtain 

4 

PAGE 005 



11/1~/Y4 11:~UPM 

and communicate with counsel; 3) whether the medical conditions, 
indefinite detention and punishment of the detained Haitians 
violate their Fifth Amendment due process rights; 4) whether the 
rescreening of the detainees was in violation of the law; and 
5) whether the Attorney General was acting arbitrarily and 
capriciously by continuing to detain the HIV-infected Haitians. 

On June 8, 1993, the district court issued a decision and 
permanent injunction. 

a. As an initial matter, the court certified the class of: 

All Haitian citizens who have been or will be 
'screened-in' including those who have 
been or may be subject to or who have 
resisted additional screening procedures -­
who are now, will be or have been detained on 
Guantanamo Naval Base, or any other territory 
subject to United States jurisdiction or 
Coast Guard cutters. 

The court held that this class of screened-in Haitians was not 
barred by the outcome of the HRC case from maintaining this 
action. The court explained tha~he HRC case involved different 
parties (screened-out Haitians), different claims, and different 
circumstances. D. Ct. 24-25. 

b. The court ruled the government violated the service 
organizations' First Amendment rights by denying them access to 
the Haitians held on Guantanamo. The court held that the 
organizations had been denied access because "of the viewpoint of 
the message they seek to convey." The court said that such 
discrimination "against disfavored viewpoints strikes at the 
heart of the First Amendment." D. Ct. 27. The court 
distinguished the case Ukrainian-American Bar Ass'n v. Baker, 893 
F.2d 1374 (2d Cir. 1990), which held there was no right of access 
to an alien in custody, on the grounds that (1) here the Haitians 
had already hired the organizations to represent them, (2) the 
access was sought without government expense, and (3) numerous 
other people, other than the Haitian service group lawyers, have 
been allowed to visit and advise the detained Haitians. 0. Ct. 
27. Accordingly, the court "permanently enjoined [the 
government] from denying Haitian Service Organizations immediate 
access at Guantanamo, on Coast Guard Cutters, or at any place 
subject to U.S. jurisdiction to any member of the class of 
Screened In Plaintiffs * * *• subject to reasonable time, place 
and manner limitations * * *· D. Ct. 52. 

c. Next, the district court held that the Fifth Amendment 
Due Process clause applies to the Haitians being held on 
Guantanamo because they are being detained by the United States 
government on territory controlled by the United States. D. Ct. 
28-31. The court further held that the screened-in Haitians have 
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a protected liberty interest in not being wrongly repatriated, 
and that this liberty interest cannot be denied without adequate 
due process. D. Ct. 31. The court held that this due process 
right required the government to provide the screened-in Haitians 
all of the process that is available to an asylum applicant in 
the United States, including the right to counsel, notice, and 
administrative and judicial review. D. Ct. 32-34. 

The court also held that the plaintiffs' Due Process rights 
include the right to "reasonable medical care." D. Ct. 34. The 
court said that, at a minimum, the Due Process clause forbids the 
government from being "deliberately indifferent" to the medical 
needs of non-convicted detainees. D. Ct. 35. The court found 
that the refusal to evacuate those individuals with T-cell counts 
of or below 200 (classified as having "full-blown AIDS," D. Ct. 
18 n.6), despite inadequate facilities to treat such people on 
Guantanamo, evidenced deliberate indifference. D. Ct. 36. 

The court further held that the "administrative 
segregation," used at Guantanamo to punish detainees, violates 
the detainees' Due Process rights because there is no written 
notice of charges, no hearing or right to call witnesses, and no 
impartial decisionmaker. 

The court then held that plaintiffs have a protected liberty 
interest in not being indefinitely detained. The court said that 
plaintiffs' continued detention was the result of the 
government's action, not the aliens' own choices. D. Ct. 38. 
The court noted that there had been no indication by the INS when 
a final parole decision would be made or what would happen to 
those who were denied parole but nonetheless demonstrated a well­
f ounded fear of persecution if returned to Haiti. The court 
found that the government had failed to "demonstrate to this 
Court's satisfaction that the detainees' illness warrants the 
kind of indefinite detention usually reserved for spies and 
murderers. " D. Ct. 39. The court cone luded that, the "Haitians ' 
plight is a tragedy of immense proportion and their continued 
detainment is totally unacceptable to this Court." Id. 

Based upon all of these Due Process holdings, the court 
permanently enjoined the "well-founded-fear" rescreening, 
disciplinary proceedings, medical care conditions, and indefinite 
detention, and ordered that the screened-in plaintiffs "be 
immediately released (to anywhere but Haiti) from such 
processing, proceedings, detention, medical care and camp 
conditions." D. Ct. 51. 

d. Citing government admissions that the rescreening 
interviews were not authorized by either the refugee 
determination or asylum determination provisions of the INA ( 207 
and 208), the court held that the rescreening was in excess of 
statutory authority. D. Ct. 41-44. The court explained that the 
Attorney General's parole authority to temporarily admit other-
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wise excludable aliens "does not authorize establishment of a 
system contrary to Congress' intent and intentionally targeted at 
persons who would be eligible to participate in the asylum 
process [established by Congress] but for the fact that the 
government interdicted them." 0. Ct. 44. The court added that 
the parole power cannot be used to deny the plaintiffs their 
statutory rights under 207 and 208 of the INA. Id. 

e. Finally, the court addressed the Attorney General's 
failure to exercise her parole power to release plaintiffs from 
detention. D. Ct. 44-50. The court explained that, although the 
Attorney General has broad discretion in exercising her parole 
power, her discretion is limited and may not depart from 
established policies without a rational explanation. Further, 
the court held the Attorney General's parole decisions are 
subject to review under the Administrative Procedure Act. 

Here, the court found that the Attorney General abused her 
discretion on three grounds: 

First, the court found that the failure to parole 
plaintiffs amounted to invidious discrimination. The court 
pointed out that the bar on admission of aliens with 
communicable diseases had not been strictly enforced in the 
past. The court stated that the ban against HIV admission 
has only been applied to these Haitians. 

Second, the court found that the refusal to parole these 
plaintiffs presented an unjustified deviation from past 
parole policy. The court cited the parole regulation, 8 
C.F.R. 212.5, which lists factors to be taken into account 
in determining whether parole would be in the public 
interest. The court noted that the regulation allows parole 
for emergent reasons and for serious medical conditions. Ct. 
46-47. The court ruled that failing to parole these 
plaintiffs based on their medical conditions under this 
regulation was an abuse of discretion. 

Third, the court held that the denial of parole based upon 
the HIV status of plaintiffs was an improper consideration. 
The court held that the statutory bar against admission of 
HIV-infected aliens does not mandate exclusion in all cases, 
and does not bar or impair the Attorney General's parole 
power (because parole is not "admission" into the United 
States). The court further found that the entry of 
plaintiffs to the United States would be "unlikely to affect 
to spread of AIDS in this country," and that their medical 
condition could not be used to justify their continued 
"imprisonment" on Guantanamo. 0. Ct. 49. 

Based upon these findings, the court ordered "that the Attorney 
General's exercise of the statutory parole power under INA 

215(d)(5) to deny Screened In Plaintiffs parole out of 

7 

PAGE 008 



11I15I9 4 11 : 5 4PM 

detention be permanently enjoined, held unlawful and set aside 
pursuant to the Administrative Procedure Act." D. Ct. 51. 

8. Shortly after the district court's decision, the 
Haitians on Guantanamo were brought to the United States pursuant 
to the district court's order. 

9. Thereafter, on June 21, 1993, 
its decision upholding the lawfulness 
interdicted on the high seas. See Sale 
(S. Ct. June 21, 1993). 

the Supreme Court issued 
of repatriating Haitians 
v. HCC, No. 92-344 

10. After the district court entered issued its permanent 
injunction, we informed the Court that, in light of the permanent 
injunction, the petition for certiorari in HCC I from the 
preliminary injunction was now moot. We explained that the 
proper disposition now was to grant certiorari, and vacate the 
Second Circuit's HCC I judgment as moot. On June 28, 1993, the 
Court followed our suggestion, granting our HCC I certiorari 
petition and vacating the Second Circuit's judgment as moot. See 
Sale v. HCC, No. 92-528 (S. Ct. June 28, 1993). 

DISCUSSION 

I. THE PROSPECTIVE IMPLICATIONS 
OF THE DISTRICT COURT'S RULING. 

The district court's opinion establishes several troublesome 
precedents -- i.e., extending due process rights (including the 
right to counsel) and the right to seek review of parole 
decisions to aliens outside of the United States, and holding 
that counsel and service organizations have a First Amendment 
right to have access to aliens lawfully detained outside of the 
United States. However, the precedential value of this district 
court opinion may not, by itself, require an appeal, since we 
remain free to argue against the court's legal rulings in any 
future cases (not involving the same class) -- even in the same 
district. Nonetheless, this lengthy opinion is one of the few 
recent precedents on several important legal issues, and we could 
fully expect it to be used against us in future cases (cases 
which are likely to arise in an emergency context). Still, the 
most pressing consideration is not necessarily the adverse 
precedent, but the actual continuing impact of the district 
court's ruling. 

Although we have complied with the court's order by bringing 
in all of those Haitians on Guantanamo to the United States, the 
court's ruling still raises several problems for future handling 
of interdicted Haitians. The plaintiff-class of "screened-in 
Haitians" is open-ended, and to the extent that, now or in the 
future, the Administration wishes to return to some form of 
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screening for refugees before returning interdicted Haitians, 1 
the court's legal rulings would be binding upon us. Indeed, the 
district court's decision, if left standing, could possibly 
interfere with the application of the Administration's proposed 
summary exclusion legislation to future interdicted Haitians. 
The decision confers extensive procedural rights to future 
interdicted Haitians which are not afforded under the proposed 
leglislation. 

There are three significant prospective constraints imposed 
by the district court's decision: 

A. The court ordered the government to allow counsel 
and organizations access to the screened-in Haitians, even 
upon Coast Guard cutters. Thus, under the court's order, if 
we begin screening again, we will have to be ready to 
provide counsel access to the screened-in Haitians -- albeit 
subject to reasonable time, place and manner restrictions. 
It is possible that plaintiffs will try to construe the 
court's order to allow access before the screening (because 
the plaintiff-class includes those who will be screened in). 
However, even without extending the ruling to include access 
to Haitians before screening, this part of the court's 
decision could be considered to be an unacceptable 
imposition upon the military and Coast Guard. Obviously, 
access before screening would pose a far more significant 
intrusion and could also threaten to taint the screening 
process. 

B. Once we "screen in" any Haitians in the future, the 
court order requires the government to provide them with the 
full panoply of procedural and appeal rights that apply to 
asylum determinations made in the United States. These 
procedural rights may be inconsistent with the recently 
proposed summary exclusion legislation. Absent the proposed 
leglislation, however, this ruling may only have minimal 
prospective effect. Our general policy over the last decade 
has been to bring the screened-in Haitians to the United 
States, where they receive all of those rights required by 
the district court in any event. The only constraint 
imposed on our actions is limited to screened-in Haitians 
who we do not bring to the United States. In the past that 
has primarily involved individuals who are statutorily 
excluded from admission under the INA (~, the medically 
excludable HIV-Haitians). 

1 Even if the 
returned to power 
expectation that the 
form of screening, 
decade. 

democratically elected 
in Haiti, there is 
Administration may want 

which was successfully 
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As to the excludable individuals, the prior 
Administration's policy was to use less formal rescreening 
interviews so that the Attorney General may assess, on a 
case-by-case basis, whether she should exercise her parole 
power to bring them into the United States. This less 
formal process is now precluded by the district court's 
decision. Our options under the district court's order 
would appear to be to provide full procedural and appeal 
rights outside of the United States, or to simply bring all 
screened-in Haitians into the United States for processing. 

C. The district court's order required us to parole in 
those Haitians with the HIV being held in Guantanamo. The 
court also held that holding them in detention for an 
indefinite time period violated their Due Process rights. 
These rulings could have on-going effect. It is possible, 
if not probable, that if we return to screening, we will 
again be faced with a number of screened-in Haitians who are 
medically, or otherwise, statutorily excludable. In such 
instances, the INS may want to detain these individuals 
outside of the United States, at least until the Attorney 
General can make an informed parole decision. However, 
plaintiffs could argue that the district court's decision 
mandates that these individuals be paroled into the United 
States. Indeed, with respect to any Haitians detained 
outside of the United States solely because of their HIV 
status, such an argument would be quite compelling. 

Thus, despite our compliance with the district court's 
order, by bringing the Haitians on Guantanamo to the United 
States, and our recent Supreme Court victory, the district 
court's order still impairs the Administration's ability to 
screen interdicted Haitians in the future to determine whether 
they have credible refugee claims. Indeed, the existence of this 
order, coupled with our victory in the Supreme Court, has the 
ironic effect of making the rigid policy of summary repatriation 
largely immune to judicial challenge, while leaving any more 
flexible policy vulnerable to review. 

The Administration requires the flexibility to deal with any 
and all future contingencies that may occur in Haiti, and should 
have the option to utilize a less harsh policy than summary 
repatriation in future crises. For more than a decade, screen­
ing has been deemed a necessary and effective method of dealing 
with interdicted Haitians, and this Administration should have 
the latitude to return to such a policy, if and when it chooses, 
without the constraints of this district court decision. More­
over, the constraints imposed by the district court could contri­
bute to the continuation of the policy of summarily repatriating 
individuals who may have wholly valid refugee claims. While this 
policy is lawful, and in some instances may be necessary (~, 
to stem the tide of a mass emigration), it certainly should not 
be forced upon the Administration. Accordingly, these 
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constraints on screening imposed by the district court are 
sufficient to warrant an appeal in the present case. 

However, it is important to realize that an appeal is not 
without risk. The Second Circuit already rejected many of our 
arguments when we appealed the preliminary injunction in this 
very case. Even though that prior appellate decision does not 
control here, and has been formally vacated as moot, it is a 
substantial indicator that we should not overestimate our chances 
on appeal. If we fail to secure reversal on all or part of the 
district court order on appeal, we will not obtain the desired 
practical result (to be freed of the constraints placed on the 
government by the district court's ruling) and may in fact harm 
our situation by creating an adverse court of appeals precedent~ 
with only a limited chance of obtaining Supreme Court review. 
Nevertheless, given the intrusiveness of the district court's 
order, the importance of the3e issues, and the strength of our 
arguments (discussed below), I still believe that an appeal is 
warranted. 

II. APPEAL ISSUES. 

A. Mootness And Vacating The Judgment. 

We have a good argument that the judgment here should be 
vacated as moot. However, to do so, we will have to invoke the 
"prudential mootness" doctrine. 

1. We should argue that the court's judgment, as far as it 
extends to the Haitians who were held on Guantanamo and the 
service organizations' right to access to Guantanamo, is now 
moot. Under the compulsion of the district court's injunctive 
order, we brought all of the Haitians on Guantanamo to the United 
States. Thus, now, the issues addressed by the district court 
-the right to counsel to have access to the Haitians on 
Guantanamo, and those Haitians' rights to due process and to be 
paroled into the United States -- are all moot as to these 
Haitians because they are now physically present in the United 
States without any restriction on these rights. There simply is 
no on-going Article III case or controversy between these 
plaintiffs and the United States. See Preiser v. Newkirk, 422 
U.S. 395, 401 (1975). 

2 Given that the crisis regarding the Haitian refugees has 
diminished, and the fact that we have already complied with the 
district court's order as to the Haitians on Guantanamo, the 
Supreme Court could very well deny a petition for certiorari. 

3 Even if the court of appeals upholds all or part of the 
district court's rulings, there is at least some practical 
benefit in knowing what the law is in that circuit. 
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The court of appeals may be attracted to this type of a 
mootness argument. Many of the issues here are inherently tied 
to the unique circumstances and conditions that existed at 
Guantanamo. For example, the question of whether there was 
viewpoint discrimination in the access restrictions on Guantanamo 
simply has no future application. The camps used to house the 
Haitians on Guantanamo have been closed, and there are no plans 
to use that military base for those purposes in the future. 
Moreover, even if there were future detainments of interdicted 
Haitians, it is wholly speculative what our access policy would 
be. To the extent that any of these issues do arise again in the 
future, there is no reason to believe that it would evade review. 
Thus, there is no constitutional controversy anymore regarding 
the Haitians who were on Guantanamo, or the right of the service 
organizations to gain access to Guantanamo in order to counsel 
the Haitians, and there is strong pragmatic inclination to simply 
end this case now by declaring the controversy moot. 

If the court of appeals holds that the matter is moot, it 
should vacate the underlying ruling. See New York City 
Employees' Retirement System v. Dole Food Co., 969 F.2d 1430 (2d 
Cir. 1992). Cf., Reich v. Contractors Welding of Western N.Y., 
Inc., slip op., No. 92-4181 (2d Cir. June 24, 1993) (demon­
strating the Second Circuit's strong position in favor of 
vacating an order on appeal that has become moot). There are 
cases holding that vacation is not proper when an appellant's own 
compliance moots the dispute. Indeed, our amicus brief recently 
filed in Izumo Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips 
Corp., No. 92-1123 (S. Ct.), seems to support those cases. See 
Izumo amicus brief at p. 13 n.12. However, the Second Circuit 
appears to be willing to vacate under such circumstances. See 
New York City Employees' Retirement System, 969 F.2d at 1434-
1435 (vacating the district court's order where the defendant's 
compliance with the injunction mooted the controversy). We can 
also argue that it was not our compliance with the injunction 
that mooted the case but, rather, the improved political 
situation in Haiti and the Supreme Court's decision of June 21, 
1993, sustaining the lawfulness of the government's current 
policy of summarily repatriating all interdicted Haitians without 
any screening. Without these occurrences, we would likely still 
be screening interdicted Haitians. 

2. The main problem with any mootness argument raised here 
is that the district court's order clearly still prospectively 
governs how we treat future screened-in Haitians. Even though 
the Administration may lawfully return the Haitians interdicted 
in the future without any screening, there is a strong 
possibility that the Administration will return to screening in 
the future. Hence, as a constitutional matter, it is hard to 
argue that the whole dispute here is truly moot. See New York 
City Employees' Retirement System v. Dole Food Co., 969 F.2d at 
1434 (compliance with an injunctive order will not moot the case 
if some part of the controversy remains). 
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Nevertheless, we can argue that even the prospective portion 
of the judgment should be vacated under the "prudential mootness" 
doctrine. The O.C. Circuit has held that when a court exercises 
its equitable discretion in fashioning prospective declaratory or 
injunctive relief in a case that is not technically moot under 
Article III, but where the prospective controversy is attenuated, 
"considerations of prudence and comity for coordinate branches of 
government" may "counsel the court to stay its hand, and 
withhold relief it has the power to grant." Chamber of Commerce 
v. Oep't of Energy, 627 F.2d 289, 291 (0.C. Cir. 1980). See also 
City of New York v. Baker, 878 F.2d 507, 509-510 (0.C. Cir. 
1989); Alton & Southern Ry. Co. v. Int'l Assoc. of Machinists & 
Aerospace Workers, 463 F.2d 872, 877-882 (0.C. Cir. 1972). The 
O.C. Circuit has further held that it is appropriate to invoke 
"prudential mootness" where there is uncertainty as to whether 
the prospective relief will actually benefit the party alleging 
injury, or where the case involves premature adjudication of 
constitutional issues. See Penthouse Int'l, Ltd. v. Meese, 939 
F.2d 1001, 1019-1020 (0.C. Cir. 1991). These same types of 
factors are employed by other courts, including the Supreme 
Court, without the title of "prudential mootness," in assessing 
whether a court abused its discretion in issuing prospective 
injunctive or declaratory relief. See~· United States v. 
W.T. Grant Co., 345 U.S. 629, 632-633 (1953). The result of such 
concerns can be the vacating of the district court's judgment (or 
at least the prospective portion of the judgment). See City of 
New York v. Baker, 878 F.2d at 510; Alton & Southern Ry. Co., 463 
F.2d at 882. 

All of these 
factors would appear 
rulings here: 

"prudential mootness"/abuse of discretion 
to support the vacation of the prospective 

a) The prospective controversy here is plainly 
speculative and attenuated. We are not screening 
interdicted Haitians at the present time, and there is no 
current plan to return to screening. Even if we do return 
to a policy of screening, it may take on a completely 
different form and carry different implications for the 
interdicted Haitians. Furthermore, as discussed above, it 
is wholly speculative to assume that if Haitians are 
detained, there will be viewpoint discrimination in the 
access restrictions. Moreover, the "liberty interests," 
based upon the legitimate expectation of being brought to 
the United States after being screened in, which was relied 
upon the district court in extending due process rights, is 
simply inapplicable if the screening process is different or 
serves a different role in the future. Finally, the 
question of whether prospective parole decisions, regarding 
Haitians who may be interdicted and detained in the future, 
will be an abuse of discretion is baseless conjecture. 
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b) Comity to the coordinate branches regarding the 
handling of future interdiction and detainment of aliens is 
mandated by well-established precedent. See United States 
ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950); 
Shaughnessy v. United State ex rel. Mezei, 345 U.S. 206, 210 
(1953); Jean v. Nelson, 727 F.2d 957, 964 (11th Cir. 1984) 
(en ban~aff'd, 472 U.S. 846 (1985). Here, the district 
court-,-s~prospective order interferes in our handling of 
sensitive foreign affairs and immigration matters. As a 
prudential matter, a court should be reluctant to pass 
judgment and enter permanent injunctive orders based upon 
this speculative and uncertain context. Cf., Ramirez de 
Arellano v. Weinberger, 745 F.2d 1500, 1561 ~C. Cir. 1984) 
(en bane) (Scalia, J., dissenting), vacated on other 
grounds, 471 U.S. 1113 (1985). 

c) The prospective relief awarded may actually make 
potential future class members worse off because it deters 
us from screening at all. 

d) The court's prospective rulings prematurely 
adjudicate important constitutional and statutory issues 
based upon speculative future events and conditions. 

Based upon these factors, we should argue that the 
prospective relief granted here should also be vacated, or, in 
the alternative that extending the judgment prospectively was an 
abuse of discretion.4 

3. It might be argued that there is some risk in running 
this mootness argument. For example, it is possible, but in our 
view highly unlikely, that the court could hold that our appeal 
is moot, but still not vacate the judgment below. However, I 
still recommend pressing the argument on appeal. 

First, the mootness argument is our one and only sweeping 
argument that could, by itself, completely free us from this 
adverse district court decision. Our merits arguments are strong 
on some issues, but uncertain on others. The mootness argument 
provides a threshold position that would relieve the court of 
appeals from even having to reach these sensitive merits issues. 
At bottom, the argument bolsters our chances of ultimately 
prevailing here and should be made. 

4 It is, however, not enough simply to vacate the 
prospective relief. Either the entire judgment must be vacated 
or, at least, the judgment extending prospective relief (~ the 
prospective access to coast guard cutters). Otherwise, the 
service organizations and the future screened-in Haitians could 
argue that we are precluded by collateral estoppel from 
relitigating these issues against them. 
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Second, the court will expect the parties to address the 
question of mootness. Unless we are willing to argue that the 
restoration of the conditions on Guantanamo is likely (which no 
one is adverting), the court, sua sponte, may very well consider 
the case at least partially moot. It is better to take the 
offensive on the issue and strongly seek to link mootness with 
vacation rather than to run the risk of the court simply 
dismissing portions of our appeal as moot. The issue of vacation 
is complex; either we brief it thoroughly and aggressively, or we 
run a serious risk. 

B. First Amendment. 

The district court's First Amendment access holding may be 
difficult to successfully attack on appeal. In our previous 
briefs on appeal from the preliminary injunction, we attacked the 
First Amendment ruling on the ground that it was extraordinary to 
hold that someone has a right to enter a U.S. military base on 
foreign soil for the purpose of speaking with lawfully detained 
aliens. We argued that a military base is a non-public forum, 
and that the government was, therefore, permitted to restrict 
access to the base. Further, we claimed that the access 
restrictions at Guantanamo were rational and not based on the 
speaker's viewpoint. We explained that the other persons who had 
been given access were permitted on the basis of the distinct 
purposes of such access, and not on the basis of their viewpoint. 

Our present appeal would be more demanding. When issuing 
the permanent injunction, the district court made a specific 
factual finding that access was being denied at Guantanamo based 
upon the speaker's viewpoint. The court found that the govern­
ment allowed access to the Haitians by many others and that the 
Haitians were being given legal advice (often incorrect advice) 
by government officials (military, INS and even military doctors) 
and others, but that the government did not allow access by their 
lawyers because of their viewpoint. See 0. Ct. 14, 26-27. 

The courts have recognized that military bases are 
traditionally non-public forums, and the courts have been very 
protective of the government's right to restrict access and 
speech on a military base. See ~. Greer v. Spock, 424 U.S. 
828 (1976). Further, the courts have also refused to extend to 
lawyers the First Amendment right to have access or counsel 
aliens being lawfully detained by the government. See Ukrainian­
American Bar Ass'n v. Baker, 893 F.2d 1374, 1380-1382 (0.C. Cir. 
1990). Indeed, in the HRC litigation, the Eleventh Circuit held 
that the members of the Haitian Refugee Center had no First 
Amendment right to enter Guantanamo to counsel Haitians being 
detained there. See HRC v. Baker, 953 F.2d 1498, 1511-1515 (11th 
Cir. 1992). Howeve~ the courts have never held that the 
government may discriminate among speakers based upon their 
viewpoints. See HRC, 953 F.2d at 1512 n.7 (noting that HRC had 
not made a claim of viewpoint discrimination). Even in a non-
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public forum, the government cannot restrict speech based on the 
speaker's viewpoint. See Lamb's Chapel v. Center Moriches School 
Dist., No. 91-2024, slip op. at 8 (S. Ct. June 7, 1993). 

Here, an appeal will be more difficult because of the 
finding of viewpoint discrimination. There is still a reasonable 
chance of at least successfully challenging the ruling as to 
access to Coast Guard cutters. There was absolutely no finding 
of discriminatory access to the cutters. Such a partial reversal 
would enhance our ability to freely screen Haitians on the 
cutters in the future, without undue burden. However, such a 
partial victory would still establish a very unfavorable court of 
appeals precedent -- upholding a First Amendment right to enter a 
military base on foreign soil to meet with aliens being lawfully 
detained there. 

To achieve full reversal of the court's First Amendment 
ruling, we will also have to attack the viewpoint discrimination 
finding. That finding was based upon the perception that the 
government was letting numerous people see the detainees and that 
some of these people would provide them with legal advice from 
the government's prospective. However, this misconstrues the 
situation. Access was restricted against counsel because of the 
government's position that: 1) access should be limited to only 
those personnel performing essential services; and 2) that 
counsel services would interfere with the informal nature of the 
rescreening interviews. Numerous individuals with views highly 
favorable to the Haitians were allowed access. The access 
restriction turned on the service to be performed by the 
individual, not their viewpoint. It should make no difference 
that in fact some of the people who were allowed access may have 
discussed legal issues with the Haitians. The access was still 
not restricted based on the speakers' viewpoint or the particular 
content of what they might actually say. 

Moreover, the district court's position that if aliens 
discuss legal issues with government officials, then the govern­
ment must allow access by counsel -- is untenable. The proces­
sing of detained aliens by INS officials will quite frequently 
involve discussions of the legal consequences and events with the 
aliens. Under the district court's view, because of those 
discussions, almost every alien detained by the government 
outside of the United States would have the right to counsel. 
That proposition was squarely rejected in the Eleventh Circuit ig 
HRC and the D.C. Circuit in Ukrainian-American Bar Ass'n. 

5 The district court attempted to distinguish the D.C. 
Circuit's Ukrainian decision on the grounds that in that case the 
counsel in question did not yet have a formal relationship with 
the alien and wanted access at the government's expense. 
However, these were not the factors underlying that decision. 
Rather, the D.C. Circuit simply held that the alien had no right 
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Further, this reasoning, taken to its logical conclusion, would 
require the government to permit counsel to have access to an 
alien seeking refugee status at an embassy overseas if the 
embassy officials discuss the alien's legal status. 

Thus, the district court's finding regarding viewpoint 
discrimination does not necessarily insulate it from appeal, and 
we still have reasonable arguments and good cause to contend that 
the First Amendment ruling in its entirety was in error. 

C. Due Process. 

The district court's Due Process holdings are subject to the 
same arguments we pressed in our prior appeal and in our 
certiorari petition. We cited numerous cases holding that even 
an excludable alien who is physically present within the United 
States -- let alone an alien who has not yet made it to our 
shores -- has no Due Process rights regarding his immigration 
status. See Landon v. Plasencia, 459 U.S. 21, 32 (1982); United 
States ex rel. Knauff v. Shaughnessy, 338 U.S. at 542; Mezei, 345 
U.S. at 210; Jean v. Nelson, 727 F.2d at 964-968. See also 
Gisbert v. Unitecr-'States Attorney General, 988 F.2d 1437, 1442-
1443 (5th Cir. 1993) (holding that a detained alien has no 
liberty interest in being paroled, and no Fifth Amendment right 
to procedural Due Process). These cases plainly undermine the 
district court's ruling here that screened-in aliens being held 
abroad have a Fifth Amendment liberty interest in being properly 
processed for entry into the United States. 

The district court's remaining Due Process rulings address 
the conditions upon Guantanamo and the right to not be 
indefinitely detained without just cause. These rulings seem 
more likely to be deemed moot because they are keyed to the 
unique facts that existed upon Guantanamo with the lengthy 
detention of the HIV-positive Haitians. However, the extension 
of Due Process rights to aliens being detained abroad is a 
dangerous precedent. Thus, in addition to arguing that this part 
of the order is now moot, we should also attack the rulings on 
their merits. On the merits, we have two primary arguments: 

1) There is a possible argument that aliens outside of 
the United states are not even allowed to sue the federal 
government in federal court. See Johnson v. Eisentrager, 
339 U.S. 763, 777-778 (1950) ("The privilege of litigation 
has been extended to aliens, whether friendly or enemy, only 
because permitting their presence in the country implied 
protection. No such basis can be invoked here, for these 
prisoners at no relevant time were within any territory over 

to counsel and that counsel had no right to speak to the alien. 
Ukrainian-American Bar Ass'n, 893 F.2d 1377. 
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which the United States is sovereign."). 6 However, there 
are numerous reported cases where aliens abroad were 
permitted to challenge governmental action. See Jean v. 
Nelson, 727 F.2d at 973 (citing cases). Indeed, the Supreme 
Court's decision in HCC II (Sale v. HCC) decided the merits 
of plaintiffs' claims, rather than hold, as we argued, that 
plaintiffs' claims were precluded from review in federal 
court. In our brief to the Supreme Court in HCC II, we 
argued that the only plausible basis for jurisdiction could 
be the Administrative Procedure Act, and that judicial 
review was precluded under that Act because the INA 
impliedly forecloses review. See Brief for Petitioners 13-
18. Notwithstanding our argument, the Court proce7ded to 
review the merits of our summary repatriation policy. 

2) Even if aliens outside of the United States can 
bring suit in federal court against federal officials, we 
should still contend that they cannot base their claims upon 
the Fifth Amendment. The Supreme Court has "rejected the 
claim that aliens are entitled to Fifth Amendment rights 
outside the sovereign territory of the United States." 
United States v. Verdugo-Urquidez, 494 U.S. 259, 269 (1990) 
(discussing Johnson v. Eisentrager). The Court in Johnson 
v. Eisentrager observed that "extraterritorial application 
of organic law would have been so significant an innovation 
in the practice of governments that, if intended or 
apprehended, it could scarcely have failed to excite 
contemporary comment. Not one word can be cited. No 
decision of this Court supports such a view." 339 U.S. at 
784. More recently the Court, while acknowledging that 
"aliens receive constitutional protections when they have 
come within the territory of the United States and developed 
substantial connections with this country," United States v. 
Verdugo-Urquidez, 494 U.S. at 271, relied on Eisentrager in 

6 Although the plaintiff in Johnson was an enemy alien, the 
Court's opinion makes clear that this fact was not determinative. 
The Court's prior decisions in Ex parte Quirin, 317 U.S. 1 
(1942), and In re Yamashita, 327 U.S. 1 (1946), had permitted the 
filing of habeas corpus petitions by enemy aliens held within the 
United States and in the Philippines, an area then within the 
sovereign jurisdiction of the United States. The Johnson Court 
distinguished these cases on precisely this basis, see 339 U.S. 
at 779-80, demonstrating that it was Eisentrager's location 
outside of the United States -- not his status as an enemy alien 
-- that precluded him from obtaining access to our courts. 

7 We note that the sweeping argument based upon Johnson 
that an alien abroad cannot sue at all in federal court -- was 
not made in our brief. Similarly, the argument was not raised in 
our certiorari petition in HCC I. We did, however, raise this 
argument before the district court here. 
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"reject[ingJ the claim that aliens are entitled 
Amendment rights outside the sovereign territory 
United St ates . " Id . at 2 6 9 . 

to Fifth 
of the 

In light of the fact that the Supreme Court reached the 
merits in HCC II, we do not recommend pressing the first of these 
arguments to challenge the district court's due process ruling. 
We do, however, believe that it important to raise the second 
argument. No doubt, the argument that aliens abroad cannot base 
their claim upon the Fifth Amendment is harsh, in that it leaves 
open the possibility of egregious abuse without redress in 
federal court. See D. Ct. 30 (noting that without Due Process 
protection government officials could, without redress, 
deliberately starve or beat the detained Haitians). However, 
extending Due Process rights to aliens abroad is a virtual 
Pandora's Box. Indeed, in this case and the HRC case, even the 
temporary extension of rights to the interdicted Haitians 
substantially impaired the Executive Branch's ability to deal 
with the Haitian crisis. Further, this district court ruling 
could be used in later cases to claim Due Process rights for 
aliens at United States embassies abroad, or other aliens being 
held at/or outside a point of entry. 

D. Parole. 

The Attorney General is authorized under 8 U.S.C. 1182, 
with limited exceptions, in her "discretion to parole into the 
United States temporarily * * * for emergent reasons or for 
reasons deemed strictly in the public interest any aliens 
applying for admission into the United States." The courts have 
held that the Attorney General's parole decision are reviewable, 
but must be upheld as long as there is a "facially legitimate and 
bona fide reason" supporting the decision. See Bertrand v. Sava, 
684 F.2d 204 (2d Cir. 1982). The Second Circuit has also held 
that in making a parole decision, the Attorney General's 
"discretion may not be exercised to discriminate invidiously 
against any particular race or group or to depart without 
rational explanation from established policies." Id., 684 F.2d 
at 212-213. However, the "burden of proving that [parole] 
discretion was not exercised or was exercised irrationally or in 
bad faith is a heavy one and rests at all times on the unadmitted 
aliens challenging denial of parole." Id. at 213. 

Here, although there was no expressed reason for denying or 
delaying parole to the detained Haitians, the plain reason was 
that they were statutorily excludable aliens, under 8 U.S.C. 

1182(a)(1)(A), because of their HIV status. Seep. 3, supra. 
Despite the fact that the HIV positive Haitians are statutorily 
excluded from admission into the United States, the government's 
position is that the Attorney General still could use her parole 
power to bring them into the United States (because 1182(5)(A) 

19 



11/16/94 12:08AM 

refers to "any alien").8 

The parole regulations state in "determining whether or not 
aliens who have been or are detained in accordance with [8 
C.F.R.J 235.3 (b) or (c) will be paroled out of detention, the 
district director should consider the following," and then the 
regulation proceeds to list several factors. The first factor 
is: 

The parole of aliens who have serious medical 
conditions in which continued detention would 
not be appropriate would generally be 
justified by "emergent reasons." 

8 C.F.R. 212.5(a)(1). Here, the district court held that the 
Attorney General had departed from this regulation by failing to 
parole in the Haitians with HIV. The court further held that the 
failure to parole them in amounted to an unjustified deviation 
from past practice. This parole ruling should be challenged at 
both a broad and specific level. 

1 . Our broad argument addresses the serious concern raised 
by the district court's extending the "right" to review parole 
decisions to cases where the alien is physically outside of the 
United States. If Haitians being held at Guantanamo have the 
right to review the Attorney General's "failure" to parole them 
into the United States, then any alien abroad seeking asylum in 
the United States would equally appear to have such rights. 
While most parole matters involve aliens detained in the United 
States under 8 C.F.R. 235.3, the INS does on occasion grant 
"advance" parole to aliens coming to the United States. See 8 
C.F.R. 212.5(e). See also 2 Immigration Law and Procedure, 

64.02. The district court's reasoning here would allow an alien 
abroad the right to challenge the denial of an advance grant of 
parole. Further, the district court's ruling could even permit 
aliens seeking refugee status at an American embassy to challenge 
the denial of advance parole. 

Moreover, if parole decisions regarding 
reviewable, future parole decisions 

aliens abroad are 
regarding Haitian 

8 Once a medically excludable alien is paroled into the 
United States, he may seek an asylum hearing under 8U.S.C. 1158. 
If he is granted asylum, he can thereafter seek to be officially 
"admitted" to United States under 8U.S.C. 1159. However, 
because he is statutorily medically excludable, he cannot be 
granted "admission" unless the Attorney General grants a waiver 
under 8U.S.C. 1159(c). See Gordon and Mailman, 2 Immigration 
Law and Procedure, 33.04[1J[eJ[iiJ (rev. ed. 1993). The 
admission can be important because without an official admission 
to the United States the refugee is subject to return if in the 
future the conditions supporting the refugee status change. 
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interdictees and others being processed for "advance" parole 
would have to be much more formal in nature. Although parole 
decisions are reviewed under the deferential "facially legitimate 
and bona fide reason" standard, courts have still required INS to 
support its parole decisions with an adequate record. See 
Marczak v. Greene, 971 F.2d 510, 517 (10th Cir. 1992). Indeed, 
the Tenth Circuit recently held that a district court may not 
only review the record to determine whether its supports the 
parole decision, but may hold its fact-finding hearing as part of 
the review. Id. at 518. 

Our primary argument is that parole decisions regarding 
aliens outside of the United States are not reviewable in federal 
court. 9 These extra-territorial parole decisions are very much 
akin to refugee determinations made as to aliens abroad -- ~· 
at an American embassy. Such extraterritorial refugee 
determinations (i.e., a determination to conditionally admit an 
alien so that he-----miy apply for refugee status, see 8 C.F.R. 207; 
2 Immigration Law and Procedure, 34.01[4]) have always been 
considered unreviewable in federal court. Cf., Yui Sing Chun v. 
Sava, 708 F.2d 869, 875 (2d Cir. 1983); WaTlShih Hsieh v. Kelly, 
569 F.2d 1179, 1181 (2d Cir. 1978). See also Kleindienst, 408 
U.S. at 766. 

We should also argue that parole power does not extend to 
aliens abroad. The decision as to an interdicted Haitian who is 
paroled in by the Attorney General is properly characterized as a 
decision to bring the alien to a point of entry, where he will be 
paroled. The actual final, reviewable parole decision does not 
come into effect until the alien is physically present in the 
United States. The INS parole regulations support this view. 
Section 212.5(a), which sets out the standards for parole, is 
limited to detentions under section 235.3 (b) or (c), which both 
address the detention of aliens at a point of entry or where the 
alien is physically present in the United States. See 8 C.F.R. 
212.5(a), 235.3 (b)-(c). 

9 We could also contend, as discussed above (pp. 15-16, 
supra), that an alien abroad has no right to even sue federal 
officials in federal court. Even if that restriction were to be 
limited to immigration claims (see Jean v. Nelson, 727 F.2d 972-
975 (distinguishing the non-immigration cases which permitted 
aliens abroad to invoke constitutional rights), seeking review of 
a parole decision would still clearly fall within the litigation 
prohibition. See Clark v. Smith, 967 F.2d 1329, 1331 (9th Cir. 
1992) ("an alien's freedom from detention [by the grant of 
parole] is only a \ riation of the alien's claim of an interest 
in entering the c ·~try"); Jean v. Nelson, 727 F.2d at 963 (the 
decision whether t r·arr;!.e "aflexcludable alien is an integral 
part of the admis:: :3ss"). However, as discussed above, we 
do not recommend that argument on appeal. 
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This argument is also supported by our victory in Sale v. 
HCC, No. 92-344, slip op. (S. Ct. June 21, 1993). In Sale, the 
Court relied heavily upon the presumption that "Acts of Congress 
do not ordinarily apply outside our borders." Slip op. at 17. 
Consistent with that presumption, we should argue that the 
Attorney General's statutory and regulatory parole powers only 
extend to aliens detained within the United States or at a point 
of entry. The only problem with this argument is that, in fact, 
as discussed above, the Attorney General does on occasion ~~ploy 
"advance parole" for aliens outside of the United States. We 
could still rely on the presumption, nonetheless, becuase INS 
considers advance parole to simply provide an alien the right to 
present himself at the border. The actual parole decision is not 
effectuated until the alien actually reaches the point of entry. 
See 2 Immigration Law and Procedure, 64.02[3] (the INS advance 
parole form (Form I-512) speak in terms of parole "upon 
arrival"). 

2. In addition to our broad argument regarding the review 
of extra-territorial parole decisions, we should also challenge 
the specific findings and holdings here supporting the district 
court's parole ruling. 

a. There is a forceful argument that the district court 
erred in issuing a class-wide parole ruling. Parole is a 
discretionary decision by the Attorney General and is never 
mandated under any particular facts. See Gisbert, 988 F.2d at 
1443. The regulatory parole standards relied upon by the 
district court are not an exhaustive list of factors to be 
considered. See Marczak, 971 F.2d at 515. At bottom, the parole 
decision are made on an individualized basis. See Jean v. 
Nelson, 472 U.S. 846, 857 (1985); Marczak, 971 F.2d ---a:t515 
(holding that the determinations must be individualized). Thus, 
review of a parole decision should ordinarily be made on an 
individualized, as opposed to a class, basis. Cf., Jean v. 
Nelson, 727 F.2d at 979 (suggesting that the district court 
reconsider the propriety of class treatment in review of the 
Attorney General's parole discretion). 

Here, the facts supporting each detained Haitian's claim to 
parole were different. The strength of the refugee claims, the 
U.S. familial connections, and the medical conditions of each 
varied considerably. Taking into account these individual facts, 
the Attorney General did voluntarily parole in a number of the 
detainees on humanitarian grounds (mostly pregnant women). In 
this context, where parole decisions are made on an 
individualized basis, there simply is no basis for ordering 

10 While advance parole is sometimes used as to 
outside of the United States, it is much more frequently 
to aliens in the United States who are going abroad and 
assurance of being paroled in when they return. 
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class-wide relief. 

b. Moreover, there was never any formal denial of parole or 
a formal statement of reasons why individuals were not being 
granted parole. The district court here should have, at most, 
ordered the Attorney General to formally exercise her discretion 
and develop an adequate record. 

c. We should also attack the court's finding that parole 
was compelled under the regulation (quoted above, p. 17) regard­
ing aliens with serious medical conditions. First, this regula­
tion does not compel the parole of persons with serious medical 
conditions. Second, and more importantly, it is absurd to read 
this regulation to require the parole of statutorily medically 
excludable aliens. Under the district court's construction, 
most, if not all, of those aliens excluded from admission, under 
8 U.S.C. 1182(a)(1), because they have a communicable disease of 
public health significance, would also qualify for parole into 
the United States under the regulation's "serious medical 
condition" standard. It is a bizarre construction of the 
regulation to read it to require the physical admission of those 
statutorily excluded from admission by Congress, based upon the 
very reason they are statutorily excluded. 

d. Under the Second Circuit's precedent in Bertrand v. 
Sava, 684 F.2d at 212-213, the Attorney General's parole 
decisions must be upheld if there is a legitimate and bona fide 
basis. Here, the fact that these individuals are statutorily 
excluded from admission certainly is a legitimate and bona fide 
reason for not bringing them into the United States in the first 
instance. While the Attorney General still may have the power to 
parole a medically excludable aliens into the United States, it 
is appropriate, out of deference to Congress, to at least ensure 
that there are compelling reasons supporting the parole. Thus, 
we should argue that there was a legitimate basis here for 
denying or delaying the grant of parole. 

e. Further, we should argue that it was wholly proper for 
the Attorney General to "rescreen" the individuals to determine 
whether parole was warranted. The district court was correct in 
stating that the rescreening was not a procedure provided for by 
statute. However, the statute does not define how the Attorney 
General shall exercise her parole powers. See 8 U.S.C. 

1182(d)(5)(A); 2 Immigration Law and Procedure, 64.02[1J-[2J. 
As discussed above, the parole decisions are to be made on an 
individualized basis, and it certainly makes sense for the 
individualized decision to be an informed one. There is no 
statutory limit on the numbers of time the Attorney General 
(acting through her agents) can "screen" or interview the parole 
candidate before arriving at a determination. 

The district court's bar on the conduct of "rescreening" 
interviews is not only clearly incorrect, it also creates an 
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unfavorable precedent. Currently, we are facing a new 
interdiction situation with Chinese aliens. The Administration 
may wish to screen the interdicted Chinese by distributing 
questionnaires to assist in determining whether any might qualify 
as refugees. This district court ruling could easily be invoked 
by those Chinese who are "screened-in" to bar any "rescreening" 
before the Attorney General exercises her parole power. 

f. The district court also clearly erred in finding that 
the government only barred these HIV Haitians from admission and 
did not enforce the bar elsewhere. The evidence presented below 
clearly demonstrated that all refugees applying for admission are 
tested for HIV. See Transcript 517-518. Further, as a matter of 
law, when an alien is applying for refugee status abroad, he 
cannot be approved until he is given a full medical examination. 
See 8 C.F.R. 207.2(c); 2 Immigration Law and Procedure, 
34.01[4J[cJ[ivJ. If the applicant is found to be HIV positive, 

then he cannot be approved unless he receives a waiver of the 
statutory exclusion. See 8 C.F.R. 207.3(b). Thus, the court was 
clearly incorrect in holding that the statutory exclusion against 
HIV aliens is only being enforced against Haitians. 

E. Collateral Estoppel. 

Finally, one of the primary arguments raised in our prior 
appeal from the preliminary injunction, and in our certiorari 
petition, was that the Haitian plaintiffs were collaterally 
estopped from arguing that they have either First Amendment or 
Due Process rights to allow them access to counsel, in light of 
the adverse disposition of those issues in the HRC litigation. 
We argued that the HRC class included all interdicted Haitians 
(including the Haitiar::lplaintiffs here), and that because these 
issues were raised in the HRC case and rejected, the Haitian 
plaintiffs could not relitigate the issues here. 

The collateral estoppel argument would not help us on either 
the First Amendment or parole rulings. That is because HCC and 
the other service organizations were not parties to the HRC 
litigation and hence cannot be bound to the HRC First Amendment 
ruling, and the parole issue was not raised or:--litigated in the 
HRC case. 

Moreover, the argument has little chance of success given 
its reception in the prior rounds of this litigation. Not only 
did the Second Circuit reject our collateral estoppel argument in 
the now vacated HCC I, 969 F.2d at 1334-1338, it also rejected it 
in HCC II, 969 F.2d at 1354-1357. On certiorari from the HCC II 
decision, we raised collateral estoppel as one of our primary 
arguments in favor of reversal. See Brief for Petitioners, pp. 
18-27. While the Supreme Court ruled in our favor on the merits 

holding that the government may lawfully repatriate aliens 
interdicted on the high seas without screening them for refugee 
status -- the Court completely ignored our collateral estoppel 
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argument. In its thirty-two page opinion, the Court never even 
mentions our argument, despite its prominence in our briefs. In 
that context, it is possible to construe the Court's ruling as 
implicitly rejecting our collateral estoppel argument (because, 
ordinarily, a court will reach issue preclusion issues first 
before reaching the merits of the case). 

Even though we could raise collateral estoppel again in this 
appeal, we should not devote too much attention to this argument. 
Having lost twice on the issue already in the Second Circuit and 
having received a possibly implicit rejection of our argument in 
the Supreme Court, the prospect that a new panel of the Second 
Circuit will now embrace our argument would be hoping for too 
much. Thus, we suggest merely raising the issue to preserve it 
in case of a need for further review. 

CONCLUSION 

For the foregoing reasons, I recommend appeal. 

FRANK W. HUNGER 
Assistant Attorney General 

Civil Division 
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PRIVILEGED WORK PRODUCT 

TIME SENSITIVE: 
PLEASE REVIEW AS SOON AS POSSIBLE 

MEMORANDUM TO SAMUEL BERGER 

THROUGH: MORT HALPERIN, DICK CLARKE 

FROM: ERIC SCHWARTZ 

CONCURRENCE: JAMIE BAKER 

SUBJECT: GTMO Litigation and Policy Issues Relating to Haitians 

Justice has identified a number of issues that could arise in the 
context of Cuba/Haitian litigation as early as this week and that 
raise serious policy considerations. As I think you know, 
advocates for the Haitians have sought to intervene in the Cuba 
litigation and have been given provisional permission to do so. 

In order to best represent the government's legal view and 
preserve policy options, it would be very useful -- in advance of 
their consideration by the courts -- to consider a number of 
policy issues which we had in some cases purposefully put off. 
If we adopt certain policies and rule out others, the courts may 
be persuaded to step back from the litigation and let U.S. policy 
run its course. The alternative would be to risk having the 
courts decide these policy issues. 

This memorandum seeks your agreement on recommended positions on 
five issues. 

1. Parole 

Issue: the Haitian plaintiffs will likely ask for an order 
granting Haitians parity with Cubans on parole decisions -­
children, the elderly and medical hardships. 

Recommendation: Parity is not required as a matter of law. In 
view of our position that the Haitians have a relatively stable 
and democratic country to which they can return, we think we can 
also make a good faith distinction on policy grounds and should 
do so. 

2. Request for a permanent injunction granting parole to all 
pregnant Cuban 
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Recommendation: If we believe that there is adequate medical 
care at GTMO and Panama (as we do), we think we need to oppose 
this for the time being. If we decide to expand parole to 
children and accompanying relatives, we may wish, as a matter of 
policy, to revisit this question. 

3. HIV-positive Haitians at GTMO. 

Issue: There are between 20 and 30 HIV-positive approved 
refugees at GTMO, and, with the recent influx of lawyers into 
GTMO, we expect that these Haitians will shortly sue for 
admission. We will then probably re-live many of the unpleasant 
issues we confronted with the HIV-GTMO litigation last year. 

As I mentioned in a previous memo to you, I was told that a 
decision was taken last week (while I was away) to bring in 
Haitians approved for refugee status prior to the intervention. 

As I understand it, however, there was no decision taken on what 
to do with those among these Haitians who are HIV-positive. 

As you will recall: 

l. there are about 80 HIV-positive approved refugees remaining 
in Haiti; 

2. there are between 20 and 30 HIV-positive approved refugees at 
Guantanamo; and 

3. an INS proposal to ease a waiver requirement for HIV-positive 
refugees worldwide would probably result in entry of most of 
these refugees. (All relevant agencies approved the INS 
proposal.) 

How do you want to deal with the HIV issue at this point? In 
particular, if you want an HIV memo for the President, do we 
assume that the prior question (what to do with refugees approved 
prior to the intervention) has been resolved? 

In view of the litigation, I need to hear from you as soon as 
possible. 

4. Voluntary repatriation 

Issue: We expect that the plaintiffs for the Haitians will 
request an order similar to that issued by the Court of Appeals 
regarding Cuban migrants: no repatriation unless a migrant signs 
a form that such repatriation is voluntary. They could make this 
request on their own initiative or as a result of any further 



3 

efforts at Haitian repatriations -- either voluntary or 
involuntary. Such a request will likely result in entry of an 
order similar to the existing order with respect to the Cubans -­
no repatriation unless it is voluntary. 

This will immediately raise the issue of our policy on 
involuntary return of the remaining 5000 or so Haitians and 
Justice would like guidance on this question. 

Discussion: State and Defense have different views on the issue 
of involuntary return of Haitians at GTMO. DOD's position is 
that, with the change in Haiti, everyone should go back and that 
this should happen as quickly as possible. They argue that we 
need not bother to assess claims of those who might express fears 
of return; with thousands of troops in the country, return is 
safe. 

State's position is that we should not force anyone back, but 
that we should continue to emphasize voluntary return. Those who 
refuse to go back (as well as those few who continue to leave 
Haiti by boat) should be given the option of returning to Haiti 
or going to our facility in Suriname (which State would be 
willing to finance). State reasons that given these choices, the 
overwhelming majority would return to Haiti. 

State makes a number of arguments in favor of its position. 

• Safe haven is the only migration policy we have tried with 
Haiti that works -- that meets the concerns of the immigration 
control community as well as the NGOs and the UNHCR. 

• Safe haven has resulted in very small outflows, which will be 
even further reduced with a democratic government in Haiti. 

• If we forcibly return Haitians, we should screen them before 
doing so if we want to avoid renewed criticism from the UNHCR 
and NGOs (which will contrast forced return of Haitians with 
our policy toward Cubans), and if we wish to ensure that we 
are not returning any bonafide refugees. (State argues that 
there may well continue to be some small number of refugees 
from Haiti.) However, screening will create expectations of 
U.S. resettlement which we want to avoid; safe haven avoids 
creating such expectations. 

Evaluation: These issues have very important policy consequences 
and require more detailed briefing of you as well as Deputies 
level review which may not be possible prior to your departure. 
At the same time, it is to our advantage to be in a position to 
answer the court's questions and we therefore propose interim 
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If you agree, we think you need to work them 
We can take care of State and Justice. 

Do we tell the Court that we seek to retain the option of 
involuntary return? 

This is an easy call. We should retain the option of involuntary 
return and can easily distinguish the Haitians from the Cubans as 
the former are returning to a country led by a democratically 
elected government. 

What do we tell the Court about when we will begin such 
involuntary return and what procedures we will implement prior to 
such returns? 

To preserve our options, we would recommend that we say the 
following: 

• Our safe haven policy has demonstrated that we are deeply 
committed to the welfare and well-being of Haitians who feared 
civil conflict and persecution in Haiti. 

• There are now thousands of U.S. troops in Haiti, a 
democratically elected government and conditions of much 
greater peace and stability that have permitted thousands to 
return voluntarily. 

• While, under U.S. law, we could involuntarily return all of 
remaining Haitians, we have instead emphasized voluntary 
return as a further demonstration of our willingness to deal 
with this population with sensitivity. 

• Nonetheless, as a matter of policy, we may indeed need to move 
to involuntary return of those who can return to their country 
of origin but refuse to do so. 

• In implementing such action, we will, as a matter of policy, 
continue to consult closely with the UNHCR and others to 
ensure against return of bonaf ide refugees who might face risk 
of persecution in Haiti. 

Discussion 

To be sure, this response may oblige us to conduct some sort of 
(undefined) review prior to forced return. But it has several 
important advantages: 
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• It binds us to a policy of basic fairness which we should 
support on the merits. 

• It will help us to avoid criticism from NGOs, UNHCR and 
others. (UNHCR has expressed deep concern that we will 
undermine the significant gains we made with adoption of safe 
haven if we return to direct return without any sort of 
assessment prior to return.) 

• Our stated commitment to fairness may help to dissuade the 
courts from imposing equitable remedies that are probably 
wrong on the law but which the courts feel obliged to impose 
on fairness grounds. (I have run this specific point by DOJ 
counsel who concurs.) 

Again, if you agree with the proposed course of action, you need 
to speak with John Deutch to ensure DOD is on board. 
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As I mentioned in a previous memo to you, I was told that a 
decision was taken last week (while I was away) to bring in 
Haitians approved for refugee status prior to the intervention. 

As I understand it, however, there was no decision taken on what 
to do with those among these Haitians who are HIV-positive. 

As you will recall: 

1. there are about 80 HIV-positive approved refugees remaining 
in Haiti; 

2. there are 39 HIV-positive approved refugees at Guantanamo; 
and 

3. an INS proposal to ease a waiver requirement for HIV-positive 
refugees worldwide would probably result in entry of most of 
these refugees.-· 

.How do you want to deal with the HIV issue at this point? In 
particular, if you want an HIV memo for the President, do I 
assume that the prior question (what to do with refugees approved 
prior to the intervention) has been resolved? 

In view of the litigation, I need to hear from you as soon as 
possible. 

5. Voluntary repatriation 

Issue: We expect that the plaintiffs for the Haitians will 
request an order similar to that issued by the Court of Appeals 
regarding Cuban migrants: no repatriation unless a migrant signs 
a form that such repatriation is voluntary. 

This issue could arise in a number of ways. For one thing, the 
District Court -- when it learned that we planned to return some 
Haitians voluntarily -- issued a TRO against such action. Should 
we seek to have that TRO removed (as we did with the Cuban TRO), 
the Court of Appeals would then undoubtedly consider the issue of 
voluntary versus involuntary return. , . 

~. r "°"' ._ \.., \,.. q Ac..S .($..JC- ~ .,. '~~ 
If we are going t::o take tl~ that we do plaR to involuntariyl 
return Haitians from GTMO, our litigators should know, so that 
they can prepare to distinguish the two gro~ps and factual 
scenarios before the courts. As a matter of law, Justice 
believes that involutnary repatration (with or without screening) 
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is permiJ'8':~:: under US law and that we will ultimately win on 
the law. Justice also believes that as long as the lawsuit is 
pending, more Haitians will not volunteer to return. 

Discussion: State and Defense have different views on the issue 
of involuntary return of Haitians at GTMO. DOD's position is 
that, with the change in Haiti, everyone should go back. State's 
position is that we should not force anyone back, but that we 
should continue to emphasize voluntary return. Those who refuse 
to go back (as well as those few who continue to leave Haiti by 
boat) should be ~iven the option of returning to Haiti or going 
to our facility~Suriname (which State would be willing to 
finance). State reasons that given these choices, the 
overwhelming majority would return to Haiti. 

State makes a number of arguments in favor of its position. 

• Safe haven is the only migration policy we have tried with 
Haiti that works -- that meets the concerns of the immigration 
control community as well as the NGOs and the UNHCR. 

• Safe haven has resulted in very small outflows, which will be 
even further reduced with a democratic government in Haiti. 

• If we forcibly return Haitians, we will have to screen them 
before doing so if we want to avoid renewed criticism from the 
UNHCR and NGOs (which will con~a~~\~o~ced return with our 
policy toward Cubans), and if ~~nsure that we are not 
returning any bonafide refug~s~ However, screening will 
create· expectations of U.S. resettlement which we want to 
avoid; safe haven avoids creating such expectations. 

Evaluation: These issues require more detailed briefing of you 
as well as Deputies level review which mahJ10t be oos~'ble ~!ior 

-;-,\. '\ oro ..... r- 'lllo~ ... ~,.. '"° ' to your departure. At the same time, we o need tQ oe n a .____ 
. t. t 0..r""'S. ..... ~ 11".:\i \... f . . posi ion o ~ fne ~our~aIHSvers to t.HeollowlFt~ questions. 

Here are my recommendations. If you agree, I think you need to 
work them with John Deutch. I can take care of State and 
·Justice. 

Do we tell the Court that we seek to retain the option of 
involuntary return? 

This is an easy call. We should retain the option of involuntary 
return and can easily distinguish the Haitians from the Cubans as 
the former are returning to a country led by a democratically 
elected governemnt. 
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. What do we tell the Court about when we will begin such 
involuntary returnyand what procedures we will implement prior to 

such returns. ~\v.·'~ ~ ~ ..s..., .1,,.., ....._ '7..,\·~ ~~'- \t........ L4vl'~::> 

I would recommend that we say the To preserve our options, 
following: 

Jo 

°'-l"~ µ..._ 
Our safe haven policy demonstrated that we are deeply 
committed to the welfare and well-being of Haitians who feared 

• 

persecution in Haiti. 

• There are now some 15,000 U.S. troops in Haiti, a 
democratically elected government and conditions of much 
greater peace and stability that have permitted thousands to 
return voluntarily. 

• 

• 

While, under U.S. law, we could fi..a¥e involuntarily return~ 
all of these Haitians, we have £-ather emphasized voluntary 
return as a further demonstration of willingness to deal with 

" this populationvsensitiv~ . 
.,,,µ.,...... 

Nonetheless, as a matter of policy, we may indeed need to move 
toward involuntary return of those who can return to their 
country of origin but refuse to do so. 

• In implementing such action, we will, as a matter of policy, 
continue to consult closely with the UNHCR and others to 
ensure against return of bonaf ide refugees who would face risk 
of perseuction in Haiti. 

Discussion 

To be sure, this response may oblige us to conduct some sort of 
(undefined) review prior to forced return. But it has several 
important advantages: 

• It binds us to a policy of basic fairness which we should 
support on the merit. 

• It will be help us to avoid criticism from NGOs, UNHCR and 
others. 

• Our commitment to fairness may help to\, dissuade the Court of 
irnposiong equitable remedies that''"G w'i-tng on the law but 
which they feel obliged to impose orf""fairness grounds. 

~ 
~,/''t"~C.. ... )J 
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Again, if you agree with the proposed course of action, you need 
to speak with John Deutch to ensure DOD is on board. 
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Baker, James E. 

From: 
To: 
Cc: 
Subject: 
Date: 

Baker, James E. 
Halperin, Morton H.; Malley, Robert; Longoria, Michael A.; Schwartz, Eric P.; Rossin, Larry 
/R, Record at A 1; Kreczko, Alan J.; Wolin, Neal S. 
GTMO Litigation: Issues [UNCLASSIFIED] 
Tuesday, November 08, 1994 10:25AM 

ATTORNEY-CLIENT PRIVILEGED . 

Justice has identified a number of. issues that could arise in the context of the Cuba/Hatian litigation this week 
that raise serious policy consiqerations. In order for litigators to best represent the government's legal view and 
preserve its policy options it is importqnt that we provide guidance on the questions presented below as soon as 
possible. A follow-on lawyers meeting is scheduled for Wednesday. · 

1. Parole: The Haitian plaintiffs will likely ask for ~n order granting Haitians parity with Cuban migrants on parole 
decisions, i.e., parole for children, the elderly and medical hardships. This argument would likely be cast as an 
equal protection, due process, abuse of discretion claim. 

NOTE: DOJ is not aware that the Administration has ever be.en asked, or considered parole concessions for 
Haitians. As a matter of law, parity is not required, although it is not clear how a five member CA panel would 
come out on this issue. Further, the scenarios are factually different - Haiti is a democracy, Cuba is not, etc. 

2. Voluntary Repartiation: Haitian plaintiffs will likely ask for an order similar to that issued by the Court of 
Appeals regarding Cuban migrants: no repatriation unless a migrant signs a form that such repatriatjon is 
voluntary. 

NOTE: If policy-makers are considering, or are going to take, a different view, i.e.; involuntary repatriation of 
Haitians, it would be useful for litigators to know now, so that they can prepare to distinguish the two groups and 
factual scenarios before the courts and be careful to preserve options if asked on the record, e.g., the Haitian 
case is distinguishable for among other reasons because we were offering safe haven from a regime whose days 

.. were numbered and therefore repatriation requires different analysis. As a matter of law, Justice believes · 
involuntary repatriation is legally available and that we will ultimately win on the law .if enjoined. It is also the 
lawyers' view that so long as this lawsuit .is pending, more Haitians will not volunteer to return. 

In the event, "!JS were to get an injunction against involuntarily repatriating Haitians beyond the 14 Haitians 
already covered are we prepared to say to the court(s) that Haiti is· in fact stable and safe in an effort to oppose? 
Are we considering moving to a policy of involuntary return? When? Are we prepared to repatriate before 
UNMIH. At what point will the sewage situation at GTMO dictate policy? 

3. Request for a permanent injunction granting parole to all pregnant women. 

4. Cuban plaintiffs may request an order permitting Cubans at GTMO with visas to come directly to the U.S. from 
GTMO. 

5. Due Process and other Constitutional Rights: While litigators think the law is clear, if not necessarily the 
results, on the issues above, the q~estion of migrant due process rights to a particular standard of conditions at 
GTMO is a tougher question. For example, do migrants have a DP right to a particular standard of medical care, 
or safety. That we are providing safe haven to migrants and are not holding them against their will, does not end 
the disGussion as th.ere is a body of law, which courts may choose to apply to GTMO, involving the conditions of 
persons who voluntarily put themselves in state custody. Further, some groups of migrants, such as children and 
unborn babies, are not in a position to exercise the types of choices that makes one's presence in GTMO 

Page 1 



voluntary. Bottom line: it is not likely at all that we will get the votes in the Court of Appeals or S.Ct. that the only 
rights that apply to migrants at GTMO are non-enforceable standards under international law. Indeed, it is not . 
clear this is a position Justice litigatqrs are prepared to take as a matter of law. Clearly, there are remedies 
available other than brining migrants to the U.S., but planners should consider and anticipate a requirementto 
provide additional doctors, or facilities to improve conditions at GTMO. 

6. 22 HIV Haitians. We understand that there remain 22 screened in HIV Haitians at GTMO. Lawyers consider 
it a matter of time, arid' short time given the availability of additional attorney access to GTMO, before these 22 
sue for admission; Do we have plans to admit them? · 

As noted above, your .feedback on these matters is greatly appr~ciated .. 

ATTORNEY-CLIENT PRIVILEGED 

Page2 
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Ol(i..-, al the As.ilstant .41/c>mey Oeneral 

VIA lACS :rw:u,,z 

Mr. Morton Halperin 
Mr. Jamie Baker 
Natinn~l Security Council 

Mr. ~Teel Kl sin 
Mr. Cliff Sloan 
Off ice of the General Counsel 
'rhe. White House 

O:L.\G crnL 

U.S. Department of Justice 

Civil Division 

Wasliington. D.C. 20J30 

November 3, 1994 

Mr. Allen Weiner 
Ms. Michele Klein Solomon 
Department of State 

Mr. Stephen Preston 
Off ice of the General Counsel 
Department of Defense 

Re: Cuban .American Bar A§lsQciatiQrL_L_JnC'!:....LL_ __ e_t_._ al._..:':!....... 
Christo~her. et. al .. Case No. 94-2183 . 

.S'rs and Madam: 
" .... ":"~~i-~- ... ~-~~-,,_r>f--:::1·~·f.'"'""~~-=-~M'""---

At ta. ched is the ~Ea.:event:-n:=::G-i-rcu'i~t-.I..:s~o·rder··w.h_fcfi· granLs ").r 
p;:irr. Appellants' Motion to the extent ... it enjoins--·f.epat:::-i.ar:~u 
of Cuban detainees presently at 'Camp November,' Guanta.narno E.:;v 
and who have requested to be returned to Cuba. 11 The Elevent: 
Circuit ordered that we were 11 to communicate forthwith t:.he f .~ · ~ 
of the entry of thie stay to the affected detainees residing ,t·.~ 
'Camp November.'" 

Th~ nral argument :ls still scheduled tomorrow on our motion 
·- summary reversal, or, in the alternative, for an emergency 

- "Y p.=mding appeal. 

At tach."ttent 
cc: Frank W. Hunger 

Se.th Waxman 

/If(' ,_,. ·--,,_. 

(it;INT~N Ll~RARY PHOTOCOPY 
~--~'.a_• •, .• • , I .---' 

l4l 001 
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IN THE UNITED STATES COU!lT 
·--........----~~-

141 no2 
l4l 002; 008 

OF APPEALS FI l r; 0--
U.S. COU.'=iT OF/.')~:-:-.· , . _ 

erLEVENTH c1Rc-ulr:. FOR THE ELEVEN~H CIRCUIT 

, NOV 3 ~-~! 
No. 94-5138 

CUBAN AMERICAN BAR ASSOCIATION, INC., CUBAN 

'------.--iJ 
iGUEL J. CORTEZ 

CLE.RK 
-~--...___....__..,_ ...... __ 

I_,EGAL ALLIANCE, INC., DUE PROCESS, INC., LIZBET MARTINEZ, 
ARIANNA GONZALEZ NOBAEZ, et al,, 

ii 
HAITIAN REFUGEE CENTER, INC., GARRY JOSEPH, 
PAUJ_,QMME EDMOND, PIEIU\E ONEL ANTOINE, 

. VOIDIEU JEAN LOUIS, BERGELINE JEAN LOUIS, 
PAOECI ;rF.AN LOUIS, 

Plaintiffs-Appellees, 

Provisional Intervenors-Appellees, 

versus 

WARREN CHRISTOPHER, Secretary of State, 
WILLIAM 3. PERRY, Secretary gf t>efense, DORIS 
MEISSNER, Commissioner, Imlniqration and 
Naturalization Service, JANET RENO, Attorney 
General, IMM.1'.GRATION AND NATURALIZATION SERVIC!, 
BRIGADIER GENERAL MICHAEL WILLIAMS, Commander Joint 
Task Force, 

Defendants-Appallants. 

Appeal from 't.he United States District Court 
for the southern District of F1orida 

Before KRAVI~CM, BIRCH and CARNES, circuit Judqes. 

_A_::.· . _.r.--·-- \o.1_ ' 

1 

i ii7.' ' ; .,~.-, • ' "• .: . . . ' ' " \ ~i:!i! ........ ,.,:1.r,, .• ,,.-,.;o;,-';Ao;...• •. l,,, -

r . 
'

1 
LINTON LIBRARY PHOTOCOPY \., .... ., ... · 

. ···.' •. '•.. • •··•• •· •• · ••• ~:'--·~····.; .• : • .:.··· •••. " .• - ... ·.:"""-~~.- •! ••. '~-.. . •.•. · .~...._-.:.'4{\~,,..· ··.···. • • .:· ... ~;J.' ~·.•,r,~~;b···~-~~.1~11'.j_,~~-<; :~··~•.-,:.:;;.~~-.··.;.~-~~\~~-r.,:.,..,.....,1 .. 



1I:n3;9J THr 21:14 FAX 202 51J 8071 

1110319( '1&:44 FAX 404 331 3785 

OAAG crnL 

CLERK USCA 11 

141003 

@004100B 

Given the e~ergency nature of this matter, the court ~ill hear 

oral argument on the appellants' motion for swnmary reversal, or, 

in.the alternative, for art emer9ency stay pending appeal (or a writ 

of mandamus) on Friday Novel'itl:>er 4, 1994, at 1:30 p.m. as previou5lY 

scheduled. 

The appellants are hereby instructed to communicate forthwith 

the fact of the entry of this stay to the affected detainees 

residing at 11 Camp November." 

, .· 

3 
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Pending befor~ ~he court are appellants' motion for an 

emt?rgency stay pending further appeal of the district court's order 

in case No. 94-2183-CIV-ATKINS .dated October 31, 1g94t denominated 

"Order Granting- Plaintiffs' Emergency Motion for Temporary 

F.estraining ord€!r, " 1 ("Appellants' Motion 11 ) and appellees 1 motion 

to disroiss the appeal. This court deems the district court's ordar 

to be a preliminary injunction confer~ing jurisdiction pursuant to 

28 u.s.c. § l292(a) (l). Accordingly, we deny appellees' motion to 

dismiss the appeal. 

Th is court hereby qrmnts in pa.rt Appellants' Motion to the 

~xtent that in Par. l(b) it enjoins repatriation of CUban detainees 

presently at "Camp November," Gua.ntanuo Bay and who have :i::equested 

to be returned- to CUba. This stay shall remain in effect until 

further order of tbis court. 

We are concerned that without such a etay cf t.he district 

cou't't 1 s injunction the lik9lihood of the loss of life will 

eontinue. Indeed, it appears from the record in this case2 that 

loss of life may have al~eady occurred as a result of reaction to 

the district court's injunction barring repatriation. 

1The ootober 31, 1994 injunction, by its terms, forbids the 
continuing repatriation of those cu.bans who have aff innatively 
r~quest&d that they be returne~ tc sovereiqn CUba from Guantanamo 
Bay Naval Bame. 

a:ie.e. Dtael.aratian of Lt. colonel bn4y Garver, eommancl<m.r of th.a 
'716th Military Police Battalion dated. October 30 1 1994: _, and 
Declaration of Lt. Colonel Randy Garver dated November l, 1994, 
attach.ad to this order. 

2 
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Of/let of the Asrisra11t Arromey Genera{ 

YIA PACSIMIL!I 

Mr. Morton Halperin 
Mr. Jamie Baker 
National Security Council 

Mr. Joel Klein 
Mr. Cliff Sloan 
Off ice of the General Counsel 
The White Houee 

U:\AG Cl\" l L 

U.S. Department of Justice 

Civil Division 

ltla1hin1ton, D.C. 20510 

·November·?, 1994 

Mr. Allen Weiner 
Ms. Michele Klein Solomon 
Department of State 

Mr. Stephen Preston 
Off ice of the General Counsel 
Department of Defense 

Re: Cuban Affierican Bar Association. Inc .. et. al; v. 
Christopher .. et. al., Case No. 94-2183. 

Dear Sirs and Madam: 

Attached is the Order that the Eleventh Circuit released 
.today. 

Attachment 
cc: Frank w. Hunger 

Seth Waxman 

~U02 
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IN THE UNITED STATES COURT OF APPEALS 
f 1 LL ~; FOR THE ELEVENTH CIRCUIT U.S. COURT OF t~r.·?:::.!:,;. 

No. 94•9138 

ELEVENTH CIRCUIT r ----·"-,, 
~ NOV 7 1994 ·I l . . 

MIGUEL J. CORTEZ 
CLERK CUBAN AMERICAN BAR ASSOCIATION' INC' , cuaAN .. ·-·. ,, ,,.,, __________ _ 

LEGAL ALLIANCE, INC., OUE·PROCESS, INC:., LIZB!'l' MMl.'l'IN!Z, 
~!ANNA GONZALEZ NOSAEZ, et al., 

HAITIAN REFUGEE CENTER, INC., CA:RR~ JOSEPH, 
PAULOMME EDMOND, P!ERRE ONEL ANTOINE, 
VOIDIEU JEAN LOUIS, BERGELINE JEAN LOUIS, 
PADECI JEAN LOUIS, 

Pla.intiffs-Appellees, 

Provisional !ntervenors-Appellees, 

versus 

WARREN CHRISTOPHER, Secretary of State, 
WYLLIAM J. PERRY, Secretary of Defense, DORIS 
MEISSNER, Cclnmissioner, Immigration and 
Naturalization Service, JANET RENO, Attorney 
General, IMMIGRATION AND NATU!lALIZATION SERVICE, 
BRIGA!'J!!R GENERAL MYCHAEL WILLIAMS, Commander Jo~nt 
Task Force, 

Defendants-Appellants. 

Appeal from the United States District Court 
for the Southern District of Florida 

Be£ore KRAVITCH, BIRCH and CARNES, Circuit Judges. 
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BY THE COURT: 

Tha court denies the appellants' motion for sul!llllary reversal 

with respect to the order of the district court entered on Octol:ler 

31, 1994 denominated ''Ord.er Granting Plaintiffs' Emergency Motion 

for Telllporary Restraining Ord.er" ("t.ha Injunction"). The parties 

are inst'.t"ucteci to file briefs on th-e schedule se.t out below. 

This court hereby stays ~ll of the district court's injunctive 
, 

relief set out in the Inj.unction except as hereafter provided: 

(a) defendants shall afford reasonable and meaninqful access 

for.legal counsel (i.e.; officers of the.court) to only 

the named.detained plaintiffs and any other detainees ~ho 

in the future request counsel by written declaration; 

(b) . plaintiff organizations and counsel need not ca afforded 

access to any othex- detainees pending the resolution of 

this appeal; 

Cc) the defendants ~ay repatriate all current detainees in 

·11 camp November" who have expressed a desire, :by written 

declaration, to ~e returned to sovereiqn Cuba; 

(d) the defendants 1t1ay repatriate any other detainees who 

express a desire :by written declaration to be returnad to 

sovereign Cuba; and 

(e) the defendants shall not repatriate any detainees who do 

not express, by written declar.ation, a desire to :be 

returned to sovereiqn Cuba. 

The briefing schedule is as follows: the government's opening 

brief is due November ~1, 1gg4; the appellees' ans\t/er brief is due 

2 
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December 7, 1994; and the goverrunent's reply brief, if it chooses 

tc file one, will be due December 14, i994. These dates are the 

date that the· briefs must be received in the Clerk's Office 1 and.in 
' 

the office of opposing co~nsel. 

Counsel are advised that all Eleventh Circuit rules ralatinq 

to the length and format of the brief, including type size and 

margins and footnote·s lllust be strictly adhered to. Counsel are 

further·advised that the eourt will not qrant any motion to file a 

brief e~oeedinq the paqe limitations or any motions for an 

extension· of time to file a brief. 

Oral argument 1Nill be held on Monday, December 19, 1994 at 

1.0:0o a.m. at 56 Forsyth Street, Atlanta, Geor9ia. Each side shall 

be allotted.45 minutes for arqum~nt. 

3 
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Offle~ of t1it Auistant Atromry Gtntral 

VIA FACSIMILE 

Mr. Morton Halperin 
Mr. Jamie Baker 
National Security Council 

Mr. Joel Klein 
Mr. Cliff Sloan 
Off ice of the General Counsel 
The White House 

U.S. Department of Justice 

·Civil Division 

Warhington, D.C. W$JO 

November 7, 1994 

Mr. Allen Weiner 
Ms. Michele Klein Solomon 
Department of State 

Mr. Stephen Preston 
Off ice of the General counsel 
Department of Defense 

Re: Cuban American Bar Asoociation. Inc .. et. al. y, 
Christopher. et. al .. case No. 94-2183.....1 

Dear Sirs and Madam: 

I just sent you .the Order we received from the Eleventh 
Circuit. We have now ·received an additional facsimile f.rom the 
Eleventh Circuit containing a partial dissent from Judge 
Kravitch. She would have allowed the plaintiffs' attorneys 
general access to the migrant~. 

Attachment 
cc: Frank w. Hunger 

Seth Wa.xmari 

~001 
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KRAVITCH, .circuit Judge, concurring in part and dissenting in part: 

I ccneur in the order of the Court denying Appellants' Motion 

tor Summary Reversal. I also concur in that portion of the. stay 

relating to the Oistrict court's injunctive relief excapt as to 

paragraph (b} of this Court's order, from which I dissent. I would 

permit legal counsel, pendinq th.e resolution of this appeal, to 

have access to any detainee, who has not expressed the desire to be 

returned to sovereign Cuba, under such reasonabl• conditions as 

would be set by the District Court. 

Ol'TIONAI. 1'01111,fH (?•80) 

FAX TRANSMITTAL 

Qlll\lll~AL SEl'IVIQC6 .. OMINlllTIVITION 

4 
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CUBAN AMERICAN BAR ASSOCIATION, 
INC. c:oBAN LEGAL ALLIANCE, INC., 
DUE PRO_CESS, INC., LXZBET . 
MARTINEZ, ARll!IHA GONZALEZ NOBAEZ 
and ARNIEL DEL CAMPO GONZALEZ, on 
Behalt at Themselves and All 
othus similarly situated; JOVANI 
KIG'CEL. F:IFFE PIMO, NBSTOR 
RODRIC:.OEZ LA.BORI, NELSON TORRES 

.PCLIDO, DAI'l'ZA .EXPOSITO, DAVID 
BUZZI and ALBERTO RODRIGUl!:Z 
GAR~IA, on Behalf of Themselves 
and All others similarly situated; 

. LEY.DIS MILAGROS R'DIZ. MENDEZ' on· 
Behalf of Hersel~ and All Others 
Similarly situated; and ELENA 
PINO, and VIRGINIA PEREZ,· on 
Behalf of !l'hiemselves and ·All 
Others Similaa.rly Situated, 

/· ~lai:ntif f s, 

v. 

W~ CHRISTOPHER, Secreta:ry of 
State; WILI.l'.AX J. PERRY, Secretary 
Cf Defense; l>O:R:IS MEISSNER, 
commissioner, Immigration and 
Naturalization. service; JANET 
RENO, Attorney General; IMM?GRA• 
TION AND NATURALIZATION SERvICE; 
and BRIGADIER·GENERAL MICHAEL 
WILLIAMS, Commander, Joint Task 
Force~ 

Defendants. 

. -/ 

UNITED STATES DISTRIC'l' ·cotJRT 
SOUTHERN DIS'l'RICT OF FLORlOA. 

' .. 

Case No. 94-218l-C!V-ATXINS 

DlmBR G.RAJ1%:IJl'.G Pr.AIUXUS' EllBRGDfCI xcnxo• 
FOi T1QIP9IUY llSDUl?llG ORDER 

THZS CAUSE c~es before the court on Piaintiffs' Emergency 

Motion for Temporary ~C!&trainin9.0rder filed on October 24, 1994. 

In their Motion, pl~intiffs ask this. Co\U-t to .enjoin temporarily 

the qovarnm~nt fra:m denyinq plaintiff "Cuban Refugee Service 

Organizations ( (CRSOs) J and other lawyersh access to and 

r : 
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coni.munication with their clients; to order the government to 
I 

. provide the CR.Sos reasonable access;· and to enjoin involuntary 

repatriation cf the detained plaintiff refuqees to C:U~a. 

The caurt held- a hearing cm plaintiffs' motion on Wednesday, 

oetober 26, 1994. Both parties were represented at the hearinq and 

presented arguments. At the close cf the hearing, the court 

advised the ·parties· that it vould take the matter under. 

consideration. A review of the re~ord sugqests that a temporary 

restraining o~der is warranted in this case • 

. 'l'he qenesis of this case 9oes as far back as l.96.0 and Fidel 

c:a,stro's. institution cf a· communist regime in cuba. Since that 

time, the United States has had a favorable policy towards cUbans. 

fleeing Castro's totalitarian reqime. This policy granted the 

Cubans refuge and asylum in the United states, eventually leadinq 

to permanent residence and citizenship. 1 At that time, . .!-.~cl up to 

the recent past, the CUba:n government prohil:li ted CUbans from 

leavinq for the lltiited States. However, in August of 1994, the 

Cuban government rescinded this policy and began allcWing CUbans to 

leave for the united States by the thcusands. As a result; on 

Auqust·19, 1994, President Clintcn-an.nounced at a press conference 

that no more CUbans vould be allowed into the Cnitad States and 

that any CUbans found at sea would tie detained in Guantanamo Bay. 

On septmimer 9, 1994, as a result of negotiation~ between the 

· 1 ,S.K cu.ban Democracy Act, 22 U.S.C. § 600l. ~ §..gg.; Refugee 
Act of 1980, a o.s.c. S 1521 and CUban Adjustment Act, 8 u.s.c. S 
1255. 

2 
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government& cf the United states and the Republic of CUl:la, the two 

governments signed a Joint Communique desiqned to ensure that 

migration procedures were safe. and legal. . The agreement will al_lo\i 

20,000 cabans entry into the united States eac:h year. 'l'hose.qiven 

peraission to enter will consist of. persons who qualify as refugees 

and their families, persons issued visas and their families a.iid 
' ' 

persons who are selected based on· a "lottery" system. However, .in 

order to receive any. benefit from .this agreement, the ·cubans must 

· ret~ to CUba and invoke the procedures established by . recent 

negotiations between the Unfted S.tates and . c:ubl;l. Until they 

voluntarily decide to return, they .vil.l be held in safe havens like 

Guantanamo Bay. At present, the government has repatriated 42 

refugees and is ready to %epatriate as many as 1,014 more. 

on_ October 11, 1994, the CRSOs and other attorneys asked the 

United states qovernm.ent for access to refuqees at Guantanamo. At 

an October 20, 1994 meeting between the CRSOs . and government 
\ ·--· 

·-
representatives,, the CRsos were informed that some access vould be 

allowed, but no specifics were qiven. On October 23, 1994, the 

CR.Sos and .certain detained refugees filed suit against the 

qovernment alleging that the government was denying.the attorneys 

and the data.iraed refuqee~ certain statutory, Constituti9nal and 

international law ri9hts~ 2 on October 24, 1994, the government 

2 The plaintiffs base· their claims en certain sections of the 
1'.:lllllliqrat.icn and Nationality Act, 8 U.s.c. S 1101 il .agg.; the ~can 

'Adjustment Act of 1966, 8 o.s.c.· s l.255: the Refuqee Act of 1980, 
a u.s.c. § 1521; the Administrative Procedure Act, 5 u.s.c. S 551 
ll seg.; the First and . Pifth Amendments of the United. States 
Constitution, and various principles of international law. · 

This Court has jurisdiction based on 28 u.s.c:. § · ll31; 8 

3 
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sent a letter to plaintiff attorneys granting up to six attorneys 

aocass to refugees at Guantanamo for two days. Meanwhile, the 

plaintiff& ask this Court to enjoin the 9overMent from denying the 

CR.Sos unlimited access to their clients and from repatriating any 

~ morG rafuqaas before the attorneys have an Qpportunity to consult 

with them and ensure th.at their decision to return to CUban is 

voluntary. Counsel do .not.d.isput.e that refugees 111.ay repatriate of 

thair own free will at any time. The issue is whether the detained 

plaintiff. refugees taken :by. the qovernment to Guantanamo 'Bily, ove.r 

which area the qovernment has complete control and jurisdiction, 

are enti-eled to ·advice of counsel to assure their 'voluntary' 

decision to.repatriate. 

DZSopsS%0K 

This court may enter preliminary injunction relief, such as a 

temporary restraininq order, only if the movant shows .all of the 

following: ( 1) a suJ:»st.antial likel"ihood of prevaili.11~- on th~ 

merits; (2) that it will suffer irreparable injury if the relief is. 

not granted; (3) that this irreparable harm outweiqhs the harm the · 

relief might cause the non•movant; and (4) that the relief would 

not be adverse to the putilic interest. Haitian Refuge~.Center v. 

Nelson, 872 F-2d 1555, 1561-62 (11th Cir. 1989), j!ff'd, 111 s. ct. 

888 (1991). 

(1) Li)telihao4 of_ P.revaili:oq on Qe Karita 

As pre°"iously ll:lentioned, the plaintiffs' claims are based on 

various statutory, cansti 1:utiona.l and. international law principles. 

u.s.c. § 1329; s o.s.c. § 102 and 28 v .. s.c. §§.2201., 2202. 

4 
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Thie plain~iffs' main contention·, for purposes of this Motion., 3 is 

tha~ tha qovernment is denyin; the attorneys their First amendment 

·rights and the detained plaintiff refugees sutistantive and du.e 

process rights by denyin9 them access to their attorneys. 
\ 

~nsequently, the plaintiffs arque that the "voluntary" 

repatriation of the refugees cannot in ~act oe voluntary··absent the 

advice of counsel and informed consent, In support of · their 

position, the plaintiffs ask this court to consider Haitian Centers 

~ouncil. lne. v. Sale, 823 F. Supp. 1028 (E.D.N.Y. 1993) 

(bArAinaftar .§Al.A). 

~n response to these claims, the.government arques that the 

,detained plainti~f refuqees have no substantive leqal rights an~, 

thus, the attorneys have no .First Alllendlnent ri9ht to access to 

them. Furthermore, even assUllJing- the existence of a First 

Amendment riqht, that right does not mandate that the qovernment­

assist t:he attorneys in advising their putative clients.. 

Additionally, the qovernment argues that the refuqee's repatriation 

decisions are made voluntarily . after full disclosure of their 

opt.ions. To support its arqwn.ents, the qovernment relies on ~ 

x... Haitian Centers COUJ)eil, Inc., 113 s. ct. 2549 (1993) 

3 The court emphasizes that it does not state any opinion 
re9arain9 policies towards CUba or condition$ at Guantanamo. The 
scope of this order is limit~d to the issues of ri~ht to access and. 
voluntary repatriation. As plaintiffs argue~ there. are tvo key 
ele•ents to voluntariness: fUll informatign so· as to have inforDed 
c::ons.nnt and· a non-coercive envir~nment, suc:h as adequate livinq 
conditions. At this staqe, the court is only considering the issue 
of riqht t~ access azid tirhether the cuban refugees a:re beinc; denied 
the opportunity to be f:ully informed, thus,· preventing :voluntary 
:repatriation. 'l'he issue of adequate living conditions will be 
examined at a iater stage, if necessa~. 

5 
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(hereinafter H.CC) ~nd Baitian Refugee Center. lJlc. v. Bak@I', 953 

·F.2d 1498 (llth Cir.), aG· denied 112 S. Ct. 1245 (1992) 

(hereinafter Balcer) • 

·'l'he ccurt's review of these arguments in light of the relevant 

lav guqqests a substantial likelihood that plaintiffs ulti~tely 

will prevail. . First, the, rules se't forth in h1§. support the 

plaintiffs' position. The Haitian plaintiffs in the Sale. case 

asserted ca~ses of action very similar to those asserted by the 

detail'ied plain~iff refug-ees. 4 Additionally, ~ and the present 

case have several controlling factual similarities: 1) both the 

Haitians and tb.e CUbans a~e being detained in Guanta~amo; 2) the 

attorneys for both requested permission to communicate with their 

clients; 3) in both $ituations, other qroups were allowed contact 

and comm~nications with the detainees, indicating possible 

viewpoint discrimination, and 4) the attorneys in· both cases sought 

and seek to communicate.with their clients at their ~vn expense, 

' 

·-·· 

Specifically, they alleged. . 
1) denial of the Haitian Service Organizations' First 
Amendment rights to provide advocacy and· cou:nsellinq to 
their clients detained in Guantanamc; .2) denial of the 
Haitian detainees' First and Fifth Amendment 
constitutional rights to obtain and communicate with 
c:owisel; :3) denial ·.·of the Haitian· detainees' 
constitutional due process right to adequate medical 
care, to QG free of indefinite detention and arbitrary 
punishment; 4) failure of the Government tt> fellow 
rulemakinq procedures; S) arbitrary and .capricious agency 
5c:tion not in accordance with the law; 6) judicial 
entorceability of the duty of non-refoulement; and 7) 
equal protectioh. 

~, 82l F. supp. at 1034. 

6 
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not tha 9overnment 1 s. Based on this similar set of ~acts, the~ 

court found that: 

1. The united states has complete jurisdiction and control 

ever Guantanamo Bay and, thus, the First Amendment applies there. 

IS· at 1036, 1040. 

2. The 9overnment's decision to deny Haitian Service 

Orqanizations (HSO) access to the detainees "is based solely on the 

content of what they __ had to say and the vie,wpoint they would 

g,xprass," .isl. at 1036, in violation of the First Amendment. ~- at 

1041. Furthel."lllore, the HSOs' First ·Amendment right_does not depend 

on 'Whether the detainees have a right to counsel. !d.~ 

3. That the Haitians have due proeeas rights because they "are 

at a military )?ase solely because the defendants chose to take them 

there . • • • If the Due Process Clause does not apply ·to the 
/ 

detainees at CUantanamo, Defendants would have . discretion 

deliberately to starve or· beat them, to deprive them of medical 

attention, to return them without process to their persecutors, or 

to disc:riminate among them based on the color of their skin." ,lg. 

at 1042. 

4. That the detainees had a riqht to review under tba 

Administ:rativ.ca Procedure Act. I,Oi.· .a,t 1045-49. 

'rherafore,. it appears to -this ·court that the ~ decision 

suqqests a substantial l~kelihood that plaintiffs ultimately will 

pre'1"ail. · Notably, no appeal was taken ·from that rulin9 • .s 

5 'I'Wo of 'the dafeadants in sate \fe:t:e Warren Christopher, 
Secretary of state1 and Janet Reno, Attorney General, who are also 
defendants in this action .§Y.S. iudice. 

7 
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Secon~, the cases that the government relies en for suppo~t 

contain ·significant factual distinctions. The government relies on 

~ for the assertion that ''the Supreme Court has held that.· &ection 

243 (h) of the [Immigration and Naturalization ActJ, which the 
/ 

plaintiffs claim prohibits the Attorney General from repatriatinq 

eubans from Guantanamo, does not apply to extraterritorial actions 

or procedures.n Defendant's Oppcaition to Plaintiffs' Request for 

Injunctive Relief at 2.• A careful readinq of ~ shows that this 

case dealt witb Haitians beinq interdicted by the Coast Guard on 

the hiqhs seas . and returned SS Hai ti·· pursuant to an Executive 

Order. The Court reviewed the history of both§ 234(h) and Article 

3 3 of the United Nations Convention Relating to the status of 

Re.fugees7 a.nd determined that they only apply to aliens who have 

Section 243(h) provides in pertinent part: 
,(l) The Attorney General shall not deport or return any 

alien (other than an alien described in section 
12S1(a) (4) (D) of· this t.itle) to a country if the Attorney 
General determines that such alien's life· or·· freed.om 
would be threatened in such country on account of race, 
reliqion, nationality, membership .in a particular social 
group, or political opinion. 

• • • 

Immigration and Naturalization Act S 234(h), as amend~d, s u.s.e. 
s l253(h}. 

7 Article 33.l states: 
i. No Contracting state shall expel or return 
('re.fouler') a refuge.e in any manner Whatsoever to the 
frontiers of territories ~ere h.is life er freedom would 
be threatened on accolint of his race, reliqion, 
nationality, membership of a particular social qroup or 
politi·cal opinion. 

Conven~icn Relating to the status of Refu9ees, July 28, l~Sl, 19 

e 
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already been admitted to the United States or are, already within 

united Statsta ~rritory b~t not yet admitted. Accordinqly, the 
. ' 

Court concluded that neither provision placed any limitations on 

t:he President's authority to repatriate aliens intercepted on tbe 

high seas. ~ has ·no bearing on the present case, vhere. the 
I 

refuqeeg are not on the high seas but rather within· United States ' 

territory at Guant~namo·Bay. 

The qove.rnment also relies on Bagg:;:. There, the Eleventh 

circuit detel"Dined that Haitian refuqees on Coast Guard cutters had 

no substantive leqal riqhts. Consequently, the attorneys for the 

Haitians had no.First Amendment ri9ht to access and advise their 

clients because that ri9ht·vas "predicated upon the existence of an 

· widerlyinq leqal cla~?fl that may be asserted by the potential 
' 11.tic;ant." Baker, 953 F. 2d at 1513. The court further concluded 

that even assuming.the attorneys have some riqht of access, the 

Oonsti tut ion does · not require the qover~ent to assist . the 

attorneys in ol:>taininq that-access. While these rulinqs facially 

appear to be bindin9 on the present eas~, the factual distinctions 

_between Baker and the present ease· indicate that the opposite is 

true. 

The first significant. distinc:tion is that Baker focuses on 

the Haitian refugees located on Coast Guard cutters outside united 

States territory. 1 conversely, . the detained plaintiff refu9ees are 

U.S.T~ G259, 6276, T.I.A.S. No. ·6577. 

' See Bakerr .. 9SJ F.2d 1512, 1515 (Hatchett, J., dissenting) 
("Fo~ the ~ajority, that is the heart of the matter; the refuqees 
are OJJt.side.of.the United States.") 

9 
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loeatad at Cuantanamo, a united states territory. The fact that 

the Haitian refugees where on the hi9h seas led _to the BAk,er 

court's ultimate determination that they had no suJ:»stantive riqhts 

and. thus. the attorneys _hacl nothing on which to base theit" First 

Amendment riqht to associate with and advise the Haitians. That is 

not the case bare. As the~ decision indicates, once the CU.ban 

refuqees where detained in Guantanamo, they -.became anti tled to 

certain due process and substant.i ve riCJb.ts, vhich serve as a 

predicate, to the CRSOs' First Amendment claim in this case. 

Another distinction is the fact that the plai.ntif f s in §@k.er 

did .not alleqe any viewpoint discrimination.' The opposita .is true 

- here. /The detain~d'plaintiff retuqees, like in ~' are alleqinq 

that while they-are being denied-access to and communication with 

the refugees, other qroups are not. resulting in v~ewpoint 

discrimination by the government. 

A third vital distinction is that the Baker plaintiffs vere 

asking the qovernment ror assistance in obtaininq access to the 

rafugees at extreme cost to the United States. The court presumed 

that this meant findin~ and fundin9 transport~tion to the cut.tars 

or brinqing the Hai.tians ashore, concluding that suCh assistance 

11vould impose-a. substantial burden on the United States. n -.,;g. ·at 

1514. No such burden exists here. Th~ CRSOs. have repeatedly 

indicated that .they are ready to provide transportation and shelter 

9 "The district court noted that there was no allegation that 
.. the qoverlmient"s denial of ac::C::e.$s to the· inter~icted Haitians was 

the product of viewpoint disc::rimination. 0 Ba.Jeer, 953 F.2d at 1512 
n.7. 

10 
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at their OWn expense. All they ask t:Jf the qovernment is to provide 

access and a forum. In light of the fact that the qovernment has 

given per.mission for eix attorneys to travel to Guantanamo for two 

days, there does not appear to be any SUDStantial burden on the. 

qovermnent. 

Bavinq determined, for purposes of t.hf!I present inqqiry., that 

the Sale case is llCISt factually related to the present case and 

that the cases the government relies on are inapplicable because of 

material distinctions, the court finds that the· facts demonstrate 

a substantial likelihood. that plaintiffs will prevail on the 

tnerits. Acca:r'dinqly, plaintiffs have satisfied the first 

requirement for preliminary inj~~tlve relief. 

l'.rrepar&t!l• Bang 

Plaintiffs have demonstrated irreparable injury in the absence 

of a tempcrary t"estraining order in the form of· declarations 

indicatin9 that ·many detained. piaintif'f refugees may suffer 

persecuticn·and other neqative consequences if repatriated to Cu.ba. 

Addi ticnally, . irreparable . ii:ijury will result if these detained 

plaintiff refugees are repatriated without being afforded their 

substantive and due process riqhts. 'I'he 9overnment has already 

repatr iat_ed forty-two ( 4 2) euhari re£u9ees. . Another one 'thousand 

fo\U:'teen· (1, 014) are ready to be processed' for repatriation-: There 

is no.question in the court's mind that the harm that would result 

from repatriati.ncJ t:hese ref~gees to a country from which they 

risked their lives to flee, without providing th~. their rights and 

determining- if their decisions are truly voluntary, is 

11 
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unquestionably irrepara~le. 

l."!l!:ae; of Bar41hip1 

Zn considerinq the balance of hardships, cQurts talce into 

account the lNrdensomeness of a t~porary restrainin~ order on the 

defendants. 11 Cb.arl•s. A. Wriqht & Arthur R. Killer~ federal 

fraetice Md Pt=oc9dure S 2948 at 447 (19?3) • The court's review of 

the record suqqeets that any burden to the' government in this case 

.is minimal. ~e CRSOs have indicated that they are not asking the 

qovernment to subsidize access to the detained refugee plaintiffs. 

The only 'burden' on the.government is to provide access and the 

p~opar forum. In liqht of the fact that the government has already 

agreed t:o li11tited access, the court finds that this burden is 

substantially outweighed by the:! above-described irrepa:rAble harm to 

the plaintiffs. 

OisserYica ,to »ublic ?Jtj;,eras~ 

Finaliy, the qover:nment has failed to show, and the.record 

does not reveal, any disse%Vice injwictive relief would cause to 

the pu}:)lic interest. Therefore, the court finds that. no disservice 

to the p~lic intar.e5t would result from the present temporary 

restraininq order. 

COllCLllSJmf 

Having considered the filinqs and oral argument of ccunsel, it 

is 

O'lU>ERED MD ADJUDGED that: 

i. Plainti:f:fs' October _24, 1994 :E:Dtergency Motion for Temporary 

Restraininq Ord.er is §.BNITEl> as follows: 

12 
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(a) Defand~nts shall refrain from denyin9 CUban Refuqee 

Service Organizations and other counsel reasonable and meaninqful 

accesa to the detained refuqee plaintiffs; and 

(b) Defendants shall retrain from repatriating any 

detained plaintiff refugees, includinq those twenty..;.three' · c 2 3) 

persons who were the sW,ject of the temporary restraining Order 

entered October 2S,l994, without permittinq them access to counsel 

and receipt of full information so as to assure an informed and 

voluntary decision to seek repatriation. 

2. Plaintiffs shall deposit, no later than s:oo p.m. on 

November l, 1994, the sum· of $500.00·into the court ·registry to 

serve as security during the pendency of this Order. 

l • counsel are tc suomi t with in five · ( S) days a proposed 

ac;reed plan for the visitation of a requisite number of lawyers for 

the ne.;essary ti:me to c~nduct the proposed interviews· of the 

subject refuqees. lf counsel cannot aqree on appropriate details 
·-·· 

of the arrangements, the court will, on application, consider 

appointinq a Special Master to supervise the.procaedinqs. 

4. Counsel are to submit a joint report every 30 days as to 

the progress in accomplishing the·a.bave objectives. 

s. This._Order will remain in effect until further order of 

the court. In light of the twenty-four (24) declarations sumnitted 

by the parties, the court assumes no further factual development is . 

to be mad.e and the court. may proceed to enter a Preliminary 

Injunction, prese~inq al.l ol::ljection ·heretofore made. Hovc::wer, if 

counsel desire a ful:'ther hearing t:o submit additional, non-

13 



dt111licativa evidence, in s1.apport of th'11ir respective positions,. 

they a~e to advise the eoilrt in vriting.vithin five (S) day& of the 

file date,of this,Order. 

DOD AND ORDERED at Mia.mi~ Florida, thia _3/~ay of 

October, 1994 at 3: or...,,.. /p.m •. 

cc: Counsel of record. 

** TOTA~ PAGE.015 ** 
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. Offlct of the Ar1irta11t A rtorney General 

VIA OCSIMILI 

Mr, Morton Halperin 
Mr. ·Jamie Baker 
National. Security Council 

Mr. Joel Klein 
Mr. Cliff Sloan 
Off ice of the General Counsel 
The .White House 

OAAG CIVIL 

U ~S. Department of· Justice· 

Civil Division 

Wafhington, D.C. 20510 

November 2, 1994 

Mr. Allen Weiner 
Ms. Michele Klein Solomon 
Department of State 

Mr. Stephen Preston 
Off ice of the Gener.al Counsel 
Department of Oef ense 

Re: Cuban American Bar Association~ Inc. 1 et. al. y, 
Christopher. et. al., Case No. 94-2183. 

Dear Sirs and Madam: 

At this morning's hearinq Judge Atkin's orally qranted the 
Hai~ians' request for "provisional permissive intervention." He 
took under advisement the Haitians request for a TRO. At 2:06 
p.m. he. called the.Assistant u.s. Attorney, Dexter Lee, to the 
court alonq with the other side and presented them his written 
order memorializinq the earlier oral grant of provisional· 
intervention and granted a TRO in respect to the "fourteen (14) 
refugees not seekinq medical attention on the ground that their 
decision to be repatriated is not voluntary." We had given him 
notice that the qovernment intended to repatriate fifty-four (54) 
Haitians today (the Coast Guard, however,- postponed the 
repatriation for reasons unrelated to the litigation). Of these 
fifty-four (54.), all but fifteen (15) had been diagnosed with 
tuber~urosis.. The plaintiffs had not contested the return of the 
.TB Haitians. 

Additionally, the Cour.t said that the order was limited to 
those specific Haitians _and that it was not ruling on the 
plaintiffs' overall request for a TRO applying to al~ the 
Haitians who wanted to qo home. We assume, of course, that if we 
provided notice to the court that we intended to repatriate any 
other Haitians who want to go home, he would modify the .TRO to 
include them. In effect, he has enjoined the government from 
repatriating any Haitians who want to qo home, except for tho~e 
with TB. ·~---... 

Attachment 
cc: Frank W. ·Hunger 

Seth Waxman 
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UNITED STATES DISTRIC'l' COURT 
SOUTHERN DIS.TRIC'i' OF FLORIDA 

CUBAN AMERICAN BAR ASSOCIATION, 
INC., et al., 

Plaintiffs, 

and 

Haitian Refugee Center, INC.,· 
et al., 

Provisional Intervenors 

v. 

WARREN CHRISTOPHER, Secretary Of 
state, et al., 

'Defendants. 

... -~~---.-~ - '~---... -- . 

. ·~IJ : "~ \ 
... - ; 

Case No. 94-2183-CIV-ATKINS 

THIS CAUSE comes before the court on Haitian Refugee Center's 

'(HCC) Motion to Intervene, filed October 31, 1994, and on HCC 

Novelnber l, 1994, oral ·Motion .for Temporary Restraining Order 

restraining the government from repatriating fourteen Haitian 

refuqees from Guantanamo Bay. The court heard arguments on .both 

issues. on November 2, 1994. · 

Motion to Ibterve..ne 
-

After hearing.arguments from all sides.on the issue of whether 

HCC should be al.lowed to. intervene under Rule 24 of the Federal 

:~u.les of Civil P,rocedure, the court, in its dis.cretion, orally 

qran·ted HCC provisional permissive intervention. This order is to 

memorialize ,that decision. The court will maxe a permanent 

d:ecisicm reqarc:ling HCC's r19ht to intervene after the government 
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and the p~aintiffs have had an cpportuni ty to respond in wri tin·q to . 

HCC's Motion. 

Xotion for TempQ.tal'Y Restraining order 

The court also hearCl arqwnents on HCC' s or~l Emergency Mot.ion 

for· Temporary Restrainin9 order. on November 1, 1994, the 

government filed a Noti~e to court of Scheduled VolQntary 

Repa.triation of Haitian Citizens on Wednesday, November 2, 1994. 

Upon receipt of this· Notice, HCC orally asked this court for a 

hearinq en the repatriation of thes'e Haitians. .At the hearing, the 

parties aqreed that: 1) the government, in a decision unrelated to 

the hearing, postponed th~ departure date until November 3, 1994; 

2) fifty-f~ur {54)· Haitian refugees are being repatriated; and 3) 

forty. (40) of those refuqees are returninq to Haiti for medical 

attention. Consequently, HCC only challenges the repatriation of 

thos~ fo~rt~en (14) refuqees not seeking medical attention.on the 

qro~d that their decision to be repatriated is not voluntary. 

Upon consideration, the court finds th.at a temporary 

restraining order is appropriate.at this time vith respect to the 

four.teen ( 14) Haitian refugees. The court emphasizes that this 

Order is li:inited to these.specific re:fu9ees and that the eourt is 

not ruling on HCC's Motion for Temporary Restraini~q Order filed 

October 31, 19 9 4-. HCC's October 31, 1994 Motion necessarily 

encompasses issues addressed in this Court's October 31, 1994 Order 

Granting ,g,1aintiffs' Em.erqency. Motion for . Tempot-.ary Rest.raining 

Order. since the qovernment has. appealed this orc:le:r:, the court, in· 

an effort to avoid repetitious Ot' unnecessary procedures, will 

2 
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defer ruling . on that motion pendinq a de.cision by tha, Eleventh 

Circuit of the court of Appeals. Accordingly, it is 

ORDER.E.D AND ADJUDGED as fOllO\ls: 

(1) ·HCC's Octobe:r 31, 1994 Motion to Intervene is hereby 

IROVISXO.nLLY mtAll'l'BD pending fi.ir.ther review by this court. 

(2) HCC's oral Motion fer Temporary Restrainin90rd.er is· 

hareby GJUU!f'!I~· Acoordin~ly, the government shall refrain from 

:repatriating those fourteen (14) Haitian refuqees not seeking 

medi.cal attention. 
' 

(:J) HCC shall deposit, no later than 5:00 .p.m. on 

Noveml:>er 2, 1994, the su111 of $500.00 into the court registry to 

serve as security during the. pendency of this order. 

(4). This Order will remain.in effect until further order 

of the court. 

PONE ANO ORDERED at Miami, Florida, this ~day. of 

. N OV~lDber , 19 9 4 at //.".&IJ a • m • 

cc: Honorable Magistrate Judge Tu~noff 
Roberto Martinez, Esq. 
Marco Jimenez, Esq. 
Dexter Lee, AUSA 

' Ira Xurzban, Esq~ 

3 



ACTION 

NATIONAL SECURITY COUNCIL 
WASHINGTON. O.C 20506 

November 14, 1994 

MEMORANDUM FOR SAMUEL R. BERGER 

THROUGH: RICHARD CLARKE ~~ 
FROM: ERIC SCHWARTZ ~'S 

SUBJECT: HIV-Positive Refugees 

8745REDO 

I have enclosed a draft memorandum to the President as you 
suggested. It does not yet have Carol Rasco's concurrence. Her 
staff believes that these issues need a political vetting at the 
White House before being submitted to the President. I agree. 

Please let us know how you want to handle this and, in 
particular, whether we should begin to share the memo with others 
in the White House beyond Carol (or whether we should wait for 
your return) . 

RECOMMENDATION 

That you let us know how you think we should proceed. 

Attachment 
Tab I Memo for the President 
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THE WHITE HOUSE 

WASHINGTON 

ACTION 

MEMORANDUM FOR THE PRESIDENT 

FROM: ANTHONY LAKE 

SUBJECT: HIV-positive Refugees 

Purpose 

To obtain your guidance on issues relating to HIV-positive 
refugee applicants overseas who have been granted refugee status 
by the INS. 

Background 

I. INS Intention to Modify a Worldwide, Discriminatory 
Restriction on Entry of HIV-positive Refugees 

INS intends to modify a worldwide restriction on entry of 
refugees who test positive for the HIV virus. This modification 
would affect persons who are interviewed by INS in their 
countries of origin through our in-country refugee programs, as 
well as those outside their home countries who are interviewed in 
countries of first asylum. 

All concerned agencies -- State, Justice and HHS -- as well as 
the National Office of AIDS Policy -- support the proposed INS 
policy modification .. 

Basis for the Modification: Discrimination against HIV-positive 
refugees: HIV is considered a "communicable disease of public 
health significance" and is therefore a ground for exclusion 
under the Immigration and Naturalization Act (INA). Under the 
INA, however, this ground for exclusion may be waived -- in the 
case of refugees, for humanitarian or public interest purposes or 
to ensure family unification. 

A 1988 INS directive established yet additional waiver require­
ments for refugees who are HIV-positive. Before being permitted 
to apply for the waiver, HIV-positive refugees must show that 1) 
the danger to public health and the possibility of the spread of 
the disease would be minimal and 2) there would be no cost 
incurred by any level of government agency without prior 
consent as a result of the disease. 

CC: Vice President 
Chief of Staff 
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INS now proposes to remove this second requirement, as our 
immigration law explicitly exempts refugees (by virtue of their 
status) from public charge requirements. INS, State, HHS and 
Justice point out that the public charge requirement in the 
current INS directive unfairly discriminates against HIV-positive 
refugees, as refugees Nith more costly diseases enter the U.S. 
each year. According to the agencies, the directive has worked 
to deny protection to persons deemed by INS to fear persecution 
in their countries of origin. 

Worldwide numbers involved and costs: INS estimates that of the 
some 110,000 refugees to which we provide entry each year, there 
may be about 200 approved applicants who test positive for the 
HIV virus and who would be considered (but not in all cases 
approved) for the waiver. 

HHS estimates that the annual costs for HIV sufferers without 
active AIDS is about $10,000 and that the lifetime costs for 
caring for HIV sufferers is about $100,000. These costs are 
lower per capita than the costs for other diseases suffered by 
refugees (such as some heart diseases and cancers). Moreover, 
some refugees will obtain private health care at no cost to the 
states and HHS already provides refugees with aid for medical 
assistance. 

Discussion: There is no principled reason to retain this public 
charge restriction on HIV-sufferers and modification at this 
point would strengthen the U.S. position at the World AIDS Summit 
in France in December (Donna Shalala will attend). 

On the other hand, such modification might be criticized by 
anti-immigration and conservative groups, as well as states and 
localities. We could attempt to respond to their concerns by 
allocating additional monies from the refugee admissions budget 
to ease adjustment of HIV-positive refugees. This, however, 
would not guarantee against criticism. 

II. Implications of the policy shift for HIV-positive Haitian 
refugees 

General Refugee Resettlement Processing of Haitians: As you 
know, we operated an "in-country" refugee program for those 
Haitians who feared persecution and sought escape from Haiti 
during the military regime. Just prior to the intervention, we 
stopped accepting new cases in the in-country system. 

At the time of the intervention, however, there were some 1500 
Haitians who had been approved for refugee status during the 
period of military rule but had not yet left Haiti for the U.S. 
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Some had been prevented from leaving when we banned commercial 
air travel and the military regime did not permit the refugees 
to leave by charter flights; other had not yet completed post­
approval processing procedures. 

Our current policy is to permit U.S. resettlement for those 
approved prior to the intervention (about 1000 approved Haitians 
remain), for the following reasons: 

• All of these Haitians had been informed in writing by U.S. 
officials that they would be admitted to the United States 
subject to post-interview processing that includes a medical exam 
and identification of sponsorship. They had also received from 
the Immigration and Naturalization Service (INS) detailed 
information on procedures for departure to the United States. 

• Many sold their belongings, quit their jobs, etc., in reliance on 
the promise of resettlement. 

• In the past (e.g., Poland) we have permitted resettlement 
of previously approved refugees after a change in country 
conditions. 

• Moving approved refugees has not proven controversial or 
burdensome to our refugee admissions program. On the other hand, 
cutting off the process would be met with strong opposition from 
the NGOs and possibly the UN (especially if we did it without the 
opportunity for individual case reappraisal). 

HIV-positive Haitian Refugees: There are about 22 HIV-positive 
Haitians at Guantanamo who were approved for refugee status at our 
processing ship in Jamaica. There are also about 88 HIV-positive 
approved refugee applicants within Haiti. Under the INS policy 
shift, these Haitians would also be subject to the modified waiver 
requirement. If their waiver applications were approved, they 
would be considered for entry in the same manner as other approved 
refugees. 

Under our refugee admissions program, these persons would be 
assisted by non-governmental organizations on arrival and would 
be eligible for cash and medical assistance provided through the 
refugee admissions program, federal legislation that benefits 
Cubans and Haitians, and other federal, state and local social 
service programs. 

III. The HIV-positive refugees at Guantanamo 

Even if you decide to deny the INS request to eliminate the 
existing waiver requirement (item I in this memorandum), you may 
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want to choose to permit entry for the 22 HIV-positive Haitians 
at Guantanamo who were approved for refugee status at our 
processing ship in Jamaica. For one thing, these approved 
refugees have been outside their country of origin for nearly 
four months. Moreover, a decision to bar their entry would 
probably result in HIV litigation similar to that which we faced 
last year. As you recall, we did not prevail at the District 
Court level and ultimately permitted entry for some 250 HIV­
positive Haitians who had been deemed to have credible claims for 
asylum. 

RECOMMENDATIONS 

1. INS PLAN TO MODIFY THE WAIVER REQUIREMENT FOR HIV 

That INS be permitted to go forward with the waiver modification. 
[All relevant agencies -- State, Justice, INS and the Office of 
the National AIDS Coordinator -- approve.] 

Approve Disapprove 

[If disapprove, then need to consider recommendation #2, below.] 

2. THE 22 HIV-POSITIVE REFUGEES AT GUANTANAMO 

That, regardless of the decision on recommendation #1, above, 
entry be permitted for the some 22 HIV-positive Haitians approved 
for refugee status at our processing ship in Jamaica. [All 
agencies approve of entry of the HIV-positive refugees at 
Guantanamo.] 

Approve Disapprove 
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Date: 
From: 

Subject: 

Tuesday, November 15, 1994 
SS90(FEENEY) 
hiv+ Haitians 

3:46 pm 

Dave: I just spoke to Cy Winter who is head of IOM in GTMO. He 
said they have 27 HIV+ screened-in Haitians with 4 accompanying 
dependents. The problem is finding sponsors who will guarantee 
all medical costs associated with the HIV virus. I also spoke to 
Ken Leutbecker, CRS, who believes he can help find these sponsors 
so I gave Cy his number. Also, the Cuban repats in GTMO are 
interviewed exactly as you said by INS with a short interview by 
UNHCR. True 

~002 
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~:MJS:RMLoeb 
D.J. 39-52-561 

U.S. Department of Justice 

Civil Division 
(202) 514-4332 

Offlt::t of tit~ Assistant Attorney General Wa1hington, D.C. 20.510 

MEMORANDUM FOR MR. WEBSTER L. HUBBELL, 
ASSOCIAT~ ATTORNEY GENERAL 

Re: Haitian Centers Council, Inc., et al. v. 

TIME LIMIT: 

Chris Sale, Acting Commissioner, INS, et al., 
No. 92-CV-1258 (E.D.N.Y.l, on appeal, 
No. 93-6216 (2d Cir.). 

The Second Circuit has scheduled a pre-briefing 
conference for October 8, 1993. The government's 
opening brief is due October 25, 1993. Immediate 
action is requested. 

OFFER IN COMPROMISE 

NATURE OF CLAIM: Plaintiffs brought this action argu­
ing that the government's detention 
of "screened-in 11 Haitians on 
Guantanamo, Cuba, conditions of 
confinement and refusal to permit 
access to those Haitians for legal 
counseling violated the Haitians' 
Due Process rights and the legal 
service organizations' First Amend­
ment rights. Plaintiffs further 
contended that the Attorney 
General' 8 failure to 11 parole 11 the 
detained screened-in Haitians was an 
abuse of discretion. 

JUDGMENT AT ISSUE: The district court entered an in­
junctive order requiring the govern­
ment to provide access to detained 
Ha.i tia.ns, release the remaining 
Haitians on Guantanamo, and grant 
them parole. In compliance with the 
district court's order, the remain­
ing detained Haitians were brought 
to the United States. However, be­
cause the certified class includes 
Haitians who will be interdicted in 

~003 
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SETTLEME~T OFFER: 

OAAG CIVIL 

the future, the injunction could 
have prospective impact. Plaintiffs 
have not yet filed a petition for 
attorneys' fee~. A fee petition 
could seek more than $2,000,000. 

Plaintiffs have offered to agree to 
the full vacation of the district 
court's order and the dismissal of 
the civil action, in return for our 
withdrawal of the appeal and our 
payment of $634,100 in attorneys' 
fees, expenses and costs. [The full 
terms of the settlement are set out 
in the attached memorandum.] 

RECOMMENDATIONS 

The United States Attorney (Scott Dunn, AUSA; 718-330-7180), 
Department of State (Michele Klein Solomon; 647-9328), Immigration 
and Naturalization Service (Paul Virtue; 514-3195), Department of 
Defense (Thomas J. Connelly; 703-697-1137), Department of Transpor­
tation (Paul Geier; 366-4731), and Coast Guard (Thomas Cahill; 267-
0132) all recommend settlement on these terms. 1 The Office of the 
Solicitor General (Edwin s. Kneedler; 514-3261) 2 and the National 
Security Council (Neal Wolin; 395-3854) also support a settlement 
on these terms. 

I concur. 

OUESTLON PRESENTED 

Whether the proposed settlement should be authorized. 

STATEMENT 

A detailed background and analysis of this case are set out in 
the attached appeal memorandum and summarizeo below. 

1 There is some dispute, however, over how much of the fees 
and expenses, if any, each agency should be held responsible for 
paying. This matter should be resolved by the appropriate 
authority well in advance of the district court's entry of the 
requested vacatur and order of dismissal, so that the payment of 
fees can be promptly made in accordance with·the agreement. 

2 Because the Acting Solicitor General (Solicitor General 
Days is recused) has not yet made a determination to authorize 
appeal, his formal certification that the appeal need not go 
forward (see 28 C.F.R. § 0.163) is not required. 

2 
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1. Pursuant to Executive Order, the United States entered 
into an agreement with the government of Haiti that permits U.S. 
officials to interdict Haitian vessels suspe6ted of transporting 
illegal immigrants and to return interdicted migrants to Haiti. 
Until May 24, 1992, however, the Executive Order also provided that 
no person so interdicted who is a refugee would be returned to 
Haiti without his consent. As to persons interdicted prior to May 
24, 1992, the Immigration and Naturalization Service (INS) 
conducted an initial 11 screening 11 interview to determine whether 
each interdictee had a plausible claim to refugee status. Persons 
who were ''screened outh were repatriated to Haiti; those who were 
11 screened in 11 were brought to Guantanamo Naval Base for further 
processing, including medical testing. 

Though most screened-in Haitians were brought to the United 
States for formal adjudication of their claims to asylum, screened­
in Haitians who were excludable on medical grounds -- ~' those 
infected with the HIV virus -- were treated differently. As to 
these interdictees, INS policy was to conduct second interviews on 
Guantanamo in order to determine whether particular migrants were 
refugees, a determination that would bear on the question whether 
waiver of the medical exclusion would be appropriate. Plaintiffs 
in this case argued that the INS policy concerning reinterviews of 
HIV-positive migrants violates constitutional and statutory 
provisions which purportedly confer upon these migrants a right to 
counsel during any such interviews. The district court entered a 
preliminary injunction to bar the government from reinterviewing 
any previously screened-in Haitian migrant who was not given access 
to counsel. That order was based both upon the Fifth Amendment 
claims of the migrants themselves and the First Amendment claims of 
organizations that sought to provide legal advice and representa­
tion to these migrants. The injunction also mandated that 
plaintiff organizations were to be given immediate access to 
migrants detained at Guantanamo. 

Following a stay entered by the Supreme Court and an expedited 
appeal, the Second Circuit (Cardamone, Pierce; Mahoney [diss.]) 
modified the preliminary injunction and affirmed the injunction as 
modified. The panel concluded that the balance of hardships 
weighed in plaintiffs' favor and that plaintiffs had demonstrated 
a sufficient likelihood of ultimate success on the merits of their 
due process claim to warrant the entry of a preliminary injunction. 
In the panel's view, the interdiction of migrants on the high seas, 
their detention at a site under plenary U.S. control, and their 
successful completion of the initial screening interview were 
sufficient, taken together, to give them· a constitutionally 
protected liberty interest in avoiding wrongful repatriation. The 
panel modified the preliminary injunction, however, so as to 
eliminate the requirement that attorneys be given immediate access 
to migrants held at Guantanamo. The dissenting judge would have 
vacated the injunction in its entirety. 

3 
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After the Second Circuit denied rehearing, we filed a petition 
for writ of certiorari in the Supreme Court.· The Court held the 
petition pending its disposition of a different part of this case, 
which had come up on a separate track, involving plaintiffs' 
challenge to the May 24, 1992 Executive Order directing a change in 
policy from screening to summary repatriation. 

2. Meanwhile, the district court held a trial on plaintiffs' 
claims. On March 26, 1993, following the trial's conclusion, the 
court entered an "interim order" requiring, in essence, that some 
53 individuals, of the 215 HIV-infected Haitia·ns then in custody at 
Guantanamo, be brought to the United States for better medical 
care. The government did not seek a stay or take an appeal from 
that order. 

On June 8, 1993, the district court issued a permanent injunc­
tion, ordering the government to grant the service organizations 
access to the Haitians, to provide certain procedural rights to 
screened-in Haitians, and to parole in the remaining Haitians being 
held on Gua.ntanamo. Thia broad ruling, embodied in a 53-page 
memorandum ·and order (copy attached) , was based on (1) the First 
Amendment rights of the service organizations, (2 l the Fifth 
Amendment Due Process rights of the detained Eaitians, (3) the lack 
of statutory authority to conduct rescreening/asylum-type proceed­
ings outside the United States, and (4) the abuse of discretion in 
refusing parole. The district court also certified this case as a 
class action that applied not only to all screened-in Haitians who 
had already been detained on Guantanamo, but also to those who 
11 will be 'screened in' 11 and who 11 will be detained on Guantanamo Bay 
Naval Base, or any other territory subject to United States 
jurisdiction, or on Coast Guard cutters." Dist. Ct. Op. 50. 

3. Within a few weeks after this decision was issued, all 
Haitians remaining on Guantanamo were brought to the United States 
in accordance with the district court's decree. As this process of 
complying with the district court's injunction was being completed, 
the Supreme Court, on June 21, 1993, decided the other part of the 
case -- the challenge to the May 24, 1992 Executive Order directing 
summary repatriation -- in favor of the government. A week later, 
on June 28, the Supreme Court granted our petition for certiorari 
from the Second Circuit judgment affirming the preliminary 
injunction in the Guantanamo part of the case, and then vacated the 
Second Circuit's judgment as moot in light of the district court's 
entry of the permanent injunction on June 8. 

Thus, following the issuance of the district court and Supreme 
Court rulings in June 1993, the situation was this: all Haitians 
detained on Guantanamo had been brought to the United States, while 
no new class members existed because no interdicted Haitians were 
being screenedi instead, they were all being summarily repatriated 
under the May 24 / 1992 Executive Order. The case had become 
essentially moot, but the injunction continued to present a live 
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controversy because it applied to an open-ended class; if any 
future Haitian interdictee were ever again screened-in, the June 8 
injunction would govern. 3 

The government filed a protective notice of appeal to the 
Second Circuit on August 9, 1993. 

DISCUSSION 

1. As explained at length in the attached appeal memorandum, 
the district court's injunctive order and opinion established 
several troublesome precedents. For example, the court extended 
constitutional Due Process rights (including the right to counsel), 
and the right to seek review of immigration parole decisions, to 
aliens lawfully detained outside of the United States. Further, 
the court held that counsel and legal service organizations have a 
First Amendment right to have access to aliens lawfully detained 
outside of the United States, even aboard Coast Guard cutters. In 
addition, and perhaps most significantly from a practical stand­
point, the court's injunctive order continues· to have an impact on 
the Executive's future handling of interdicted Haitians because the 
certified class includes Haitians who "will be" interdicted in the 
future. 

Because of the seriousness of the adverse precedent and the 
prospective implications of the district court's order, the Civil 
Division recommended to the Solicitor General that he authorize an 
appeal to the Second Circuit. As our appeal memorandum explains, 
however, although we have strong arguments ori the merits, success 
on appeal is far from assured. Indeed, our track record in the 
Second Circuit in this very case, where we have already lost on 
both prior appeals, strongly counsels against reliance upon an 
appeal to fully relieve the Executive Branch from this adverse 
injunctive order. 

2. Plaintiffs' settlement offer provides a very attractive 
alternative to pursuing an appeal. Indeed, the settlement offer 
provide~ us with all of the relief we could reasonably ask and hope 
for in this context. The proposed agreement provides that the 
opinion of the district court would be vacated. Further, all of 
the injunctive and declaratory relief would be vacated and the 

3 On July 9, 1993, at our request and without objection by 
plaintiffs, the district court clarified its June 8 injunction to 
provide that Haitian class members who have been brought to the 
United States in compliance with the court's decree would not be 
exempt from the usual immigration enforcement provisions that 
apply generally to all aliens, ~' detention of aliens who 
engage in criminal activities. 
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action dismissed with prejudice. 4 Thus, the adverse precedent 
would be vacated and the prospective impact of the injunctive 
decree would be entirely eliminated. Achieving this desirable 
result, however, depends upon the district court's agreeing to go 
along with the parties' wishes. 5 The proposed settlement agreement 
has been made contingent upon the entry of the requested order to 
vacate and dismiss with prejudice, so the government is fully 
protected in this regard. See ,, 4-5. 6 

With respect to fees, an analysis of the risks and likely 
outcome of fee litigation reveals that the $634, 100 settlement 
figure is eminently reasonable. Although, of course, our position 
in litigation would be that plaintiffs are not entitled to any fees 
under the Equal Access to Justice Act (EAJA), 28 u.s.c. 2412(d), 
because the government's actions were "substantially justified, 11 

the district court in this case would certainly reject that view 
and would 1 ikely be receptive to a generous fee award. In any 
event, the substantive settlement terms are so favorable to the 
government that it would be worth paying even a somewhat inflated 
amount in order to close the deal on the merits. 

Plaintiffs have provided us with numerous documents to support 
their claim for a very large fee award plus $300,000 in litigation 
expenses and costs. Turning briefly to the details of plaintiffs' 

4 There is one limited exception to the dismissal with 
prejudice, namely, the dismissal is without prejudice as to 
potential future members of the certified class. ~ Settlement 
Agreement, ~ 3. It is unlikely that the settlement would hold up 
without this exception, since it would be patently unfair to 
attempt to deprive all Haitians who may ever be interdicted in 
the future from ever again being able to bring this kind of suit 
if they should find themselves in circumstances similar to those 
successfully challenged by the existing class plaintiffs here. 
Although such potential future litigants would therefore suffer 
no prejudice from the dismissal of this action, it is also true 
that the government would be free to raise any and all defenses 
to such an action, as though the June 8, 1993 decision had never 
been issued. 

5 The matter must go back to the district court because 
settlement of a class action requires district court approval. 
See Fed. R. Civ. P. 23(e). 

~ The Second Circuit, unlike some of the other courts of 
appeals, provides an especially favorable forum in which to seek 
vacatur of a district court judgment in light of a settlement 
between the parties. See Long !sland Lighting Co. v. Cuomo, 888 
P.2d 230, 232-234 (2d Cir. 1989). Ths Supreme Court is now 
considering this issue in Izumi Seimitsu Kogyo v. U.S. Philips 
Corp., No. 92-1123 (oral argument scheduled Oct. 12, 1993). 

6 
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claims, there is no doubt that we would dispute the reasonableness 
of the number of compensable hours that were spent on this 
litigation, the number of attorneys, law students and paralegals 
that were assigned to the matter, and the extravagant expenditures 
for travel, food, telephone calls, postage, courier service and 
other i terns. Even so, however, we could not hope to trim the 
claimed fees, expenses and costs below the $634,100 sum to which 
they have now agreed, following negotiations. 

Even if we were able to persuade a neutral decisionmaker to 
allow fee compensation for only the six principal attorneys at the 
conceded 1992 average New York City hourly EAJA rate of $121.38, 
the total for their combined 6,722.35 hours would be $815,958.84. 
And plaintiffs would actually be entitled to higher rates, ranging 
from $123.79 to $124.84, for work done in 1993. Moreover, the 
$815,958.84 sum provides no compensation at all for the additional 
2,462.9 hours of time logged by other attorneys on the case, the 
22, 398. 50 hours claimed by an assortment of law students and 
interns, the 963.50 hours documented by paralegals, and the 
2,572.35 hours put in by clerks, librarians, interpreters, doctors, 
social workers and other professionals. As for the $300,000 in 
litigation ·expenses and costs also claimed by plaintiffs, even a 
one-third reduction would still leave an additional $200,000 to be 
paid. 

Thus, it seems likely that a court, especially the district 
court in this case, would readily determine that an award well in 
excess of $1 million -- and perhaps as much as $2 million -- would 
be reasonable for this litigation. And if we were to litigate over 
fees and lose, the government would also be charged for the fees, 
expenses and costs incurred by plaintiffs in the fee litigation 
itself. Against that backdrop, a settlement of $634,100, in tandem 
with a favorable substantive settlement that wipes the legal slate 
clean, looks like a very good deal for the government. According­
ly, we should act promptly to accept the offer and execute the 
settlement. 

CONCLUSION 

For the foregoing reasons, I recommend that you authorize 
settlement of this action within the terms specified in the 
attached memorandum. 

7 

Frank W. Hunger 
Assistant Attorney General 
Civil Division 
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MEMORANDUM FOR THE FILE 

Re: Haitian Centers Council, Inc., et al. v. 
Chris Sale, Acting Commissioner, INS, et al., 
No. 92-CV-1259 (E.D.N.Y.), on appeal, 
No. 93-6216 (2~Cir.). 

I hereby authorize that the above-referenced case may be 
settled on the following terms: 

l. The parties shall stipulate that the 
defendants-appellants (hereinafter 11 the Gov­
ernment'') have fully complied with all orders 
entered in this case and that plaintiffs are 
entitled to no further relief of any kind in 
this action. 

2. The parties shall also stipulate to 
the withdrawal of the Government's appeal in 
No. 93-6216, without prejudice, subject to 
reinstatement by written notice to the Clerk 
of the Court, so that this settlement can be 
fully executed. This stipulated withdrawal 
shall be without costs and without attorney's 
fees to any party. [Costs and attorneys' fees 
will be paid under this agreement only as 
provided under Paragraph 5, infra.] 

3. If the court of appeals approves the 
stipulated withdrawal, the parties will joint­
ly move that the district court vacate the 
Interim Order of March 26, 1993, and the 
Memorandum and Order of June 8, 1993 (as 
clarified on July 9, 1993), includ_ing all of 
the declaratory and injunctive relief ordered 
by the district court, and dismiss this action 
in its entirety with prejudice -- except that 
the dismissal shall be without prejudice to 
potential future members of the certified 
class, .i,.~., "all Haitian citi~ens who * * * 
will be 'screened in'" ~nd who "will be de­
tained." In the event that further proceed­
ings are conducted in the district court under 
Federal Rule of Civil Procedure 23(e), plain­
tiffs will take full responsibility for pro­
viding whatever notice may be required to the 
class members, except that one-half of any 
costs incurred in providing such notice shall 
be paid by the Government. The district court 
shall retain jurisdiction solely to the extent 
necessary, if any, to enforce the terms of 
this agreement. Upon full satisfaction of the 
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terms set forth in Paragraph 5, infra, all 
district court jurisdiction over this action 
shall be terminated. 

4. If the district court grants in full 
the joint motion described in Paragraph 3, 
supra, the Government shall not reinstate its 
appeal in No. 93-6216, and the appeal shall 
thereafter be deemed withdrawn with prejudice. 
If the district court does not enter the order 
jointly requested by the parties, the Govern­
ment shall reinstate its appeal. 

5. Upon entry of the order jointly 
requested by the parties, as described in 
Paragraph 3, supra, the Government shall pay 
to plaintiffs the sum of $634,100.00 in full 
satisfaction of all past, pending .and paten· 
tial future claims for attorneys' fees, ex­
penses and costs arising out of this action . 
.Payment of these fees, expenses and costs 
shall be contingent upon the district court's 
entry of such order. 

WEBSTER L. HUBBELL 
Associate Attorney General 

DATE: 

2 
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ME_MORANDUM FOR THE SOLICITOR GENRRAL 

(20'.2) 514-4332 

Re: Haitian Centers Council, Inc., et al. v. 
Chris Sale, Acting Commissioner, INS, et al., 
No. 92-CV-1258 (E.D.N.Y. June 8, 1993) 
(Johnson, J.). 

TIME LIMITS 

The district court entered a permanent injunction on LlUne 8, 
1993. A notice of appeal is due on August 9, 1993. 

RECOMMENDATIONS 

The Department of State recommends appeal (the memorandum in 
support of the recommendation will follow shortly) . 

The Immigration and Naturalization Service recommends appeal 
(the memorandum in support of the recommendation will follow 
shortly). 

The Department of Defense recommends appeal. 

The Department of Transportation recommends appeal on the 
First Amendment access issue (assuming that an appeal is 
otherwise being taken), and has no objection to an appeal on the 
remaining issues. 

The United States Attorney's recommendation will follow 
shortly. 

I recommend appeal. 

QUESTIONS PRESENTED 

I. Whether the judgment should be vacated as moot. 

II. Whether the district court erred in holding that the 
government violated the First Amendment rights of the Haitian 
service organizations by denying them access to the Haitians 
being held in custody at the Naval Base on Guantanamo, Cuba. 

III. Whether the'district court erred in holding thdt the 
rescreening procedures and treatment of the detained Haitians 
violated their Fifth Amendment Due Process rights. 
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IV. Whether the court erred in holding that the Attorney 
General abused her discretion by not paroling the Haitians being 
held on Guantanamo into the United States. 

V. Whether the Haitian plaintiffs' due process claims are 
barred by collateral estoppel. 

STATEMENT 
I 

1. Executive Order 12324 required the interdiction of 
aliens attempting to enter this country illegally by sea. See 46 
Fed. Reg. 48109 (1981). Pursuant: to that: Order, the United 
States entered into an. agreement with the government of Haiti, 
permitting U.S. officials to interdict Haitian vessels suspected 
of transporting illegal immigrants and to return the interdicted 
migrants to Haiti. T.I.A.S. No. 10,241 (1981). The Executive 
Order provided, however, that "no person who is a refugee will be 
returned without his consent." Id., §2 (c) (3). The Order 
directed the Attorney General to "ensure the fair enforcement of 
our laws relating to immigration * * * and the strict observance 
of our international obligations concerning ~hose who genuinely 
flee persecution in their homeland." Id., §3. The Immigration 
and Naturalization Service ("INS 11 ) carried out the 
responsibilities of the Attorney General of determining whether 
the interdictees may qualify as 11 refugees" under the Executive 
Order. 

Eeginning in 1981, the INS processed interdicted Haitians by 
conducting an initial "screening" interview, the purpose of which 
was to determine whether the alien has a credible fear of 
persecution if returned to Haiti, and may therefore qualify for 
"refugee" status. See: 8 U.S.C. §1101 (a) (42) (1980) (defining the 
term 11 refugee 11

). This screening procedure was generally carried 
out aboard Coast Guard, cutters. Persons found not to possess a 
"credible fear of return 11 were "screened out" at this stage and 
repatriated to Haiti without further proceedings. Persons who 
were found to possess a "credible fear of return" were "screened 
in 11 and generally brought to the United States under the Attorney 
G~neral's parole power, so that they could pursue formal asylum 
requests pursuant to §208 of the Immigration and Nationality Act 
("INA"), 8 U.S.C. §1158. See Haitians Centers Council. Inc. v. 
McNary, 969 F.2d 1326,· 1330-1131 (2d Cir. 1992), vacated as moot, 
Sale v. Haitian Centers Council, No. 92-528 (S. Ct. June 28, 
1993) (HCC I). Since October 1991, the INS has "screened in 11 

more than 10,500 Haitians and brought them to the United States. 
District Court Order dated June 8, 1993 ("D. Ct. 11

) at 12. 
I 

2. During the period from November l99l ehrough Februa~y 
1992, the INS conducte~ the "credible fear" screening of 
interdicted Haitians at the U.S. Naval base at Guantanamo, Cuba. 
Use of the Naval Base was necessitated by the massive influx of 
thousands of migrants following the military coup on Haiti and 
complications engendered by preliminary injunctive relief in th~ 

2 
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' 
Haitian Refugee Center..:. J:nc, v, Eaker ( 11~11 ) litigation, which 
temporarily barred the repatriation of "screened-out 11 Haitians. 
See ijCC I, 929 F.2d at 1330-1331 (detailing the HRC litigation). 
Between November 1991 and July 1992, approximately 36,000 
Haitians were processed through Guantanamo. D. Ct. 16 n.S. 

I 

4. Soon after the INS operations at Guantanamo began, the 
State Department sought out third countries in which the Haitians 
could be relocated. Two counties, Belize and Honduras, offered 
to provide limited assistance, but insisted that the migrants 
first be tested for the Human Immunodeficiency Virus ("HIV"), the 
virus associated with Acquired Immunodeficiency Syndrome 

( 
11 AIDS 11

). D. Ct. 12. : The United States acceded to these 
requests, and tested some of the Haitians, disclosing the 
presence of the virus in a number of the migrants. 

I 
I 

Under 8 U.S.C. §ll82 (a.) (1), aliens are excluded from 
admission into the United States if they have a communicable 
disease of public health significance. The Public Health Service 
has in the past considered the HIV to be such a communicable 
disease. More recently, Congress enacted an express requirement 
that HIV be treated as 1 a. communicable disease of public health 
significance under §1192 (a) (1); see Pub. L. 103-43, §2011 (a) 
(June 14, 1993). .Based upon the statutory exclusion from 
admission, INS decidedlnot to immediately bring the HIV-infected 
Haitians to the United! States solely on the basis of the initial 
screening result. Not~ithstanding the medical exclusion, the 
Attorney General has the authority to "parole into the United 
States temporarily * *: * for emergent reasons or for reasons 
deemed strictly in thelpublic interest any alien applying for 
admission to the United States***·" 8 U.S.C. §ll82(d) (5) (A). 
To determine whether use of the parole power was appropriate in 
particular cases, INS decided to conduct more thorough second 
"rescreening" intervie~s to assess the medically-excludable 
aliens' claims to refugee status. INS intended the conduct of 
these second interviews to be generally analogous to those 
conducted in the United States, but without counsel or any of the 
formal rules applicabl~ to asylum proceedings under 8 U.S.C. 
§11se. I 

I 

I 

s. In March 1992i plaintiffs -- several Haitian service 
organizations, a Haiti~n who had been ••screened out,n several 
Haitians who had been ~screened in'' and detained on Guantanamo, 
and several of their i~mediate relatives -- filed the present 
class action in the United States District Court for the Eastern 
District of New York. 1Plaintiffs claimed that the interdiction 
program was illegal and that the government's refusal to allow 
Haitian service organizations to have access to Haitians on board 
Coast Guard cutters and at Guantanamo Bay violated the First 
Amendment and the aliens' Fifth Amendment due process rights. 
See D. Ct. 4-5; HCC I,~ 969 F.2d at 1331-1332. 

I 
I 

3 
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On April 6, 1992, the district court entered a preliminary 
injunction, holding that~ 1} the plaintiffs who had been 
screened out, and the class of those similarly situated, could 
not sue because they were bound by the previous adverse ruling in 
the HRC case; 2) the d~nial of access appeared to be a content­
based speech restriction in violation of the First Amendment; and 
3) that the Fifth Amendment applied to the Haitians being held on 
Guantanamo. The district court ordered the government to allow 
access by the Haitian service organizations, and barred the 
government from repatrlating, interviewing or "rescreening" any 
Haitian who had been screened-in until he or she was given an 
opportunity to consult[ with counsel. 

We appealed the preliminary injunction to the Second 
Circuit. In June 1992~ the court of appeals issued a decision 
vacating the portion of the district court's ruling requiring the 
government to provide access to attorneys on Guantanamo, but 
affirmed the rest of the order. See HCC I. We filed a petition 
for certiorari from the court of appeals' decision. 

6. While the Secbna Circuit appeal was pending, there was a 
major change in the gove·rnment' s interdiction policy. The prior 
policy of interdictinglHaitians and screening them at sea was 
encouraging more and more Haitians to take to the seas, often in 
dangerous or unseaworthy vessels, in order to emigrate to the 
United States. To stop this dangerous situation, on May 23, 
1992, the President issued a new Executive Order, permitting the 
Coast Guard to return Haitians interdicted beyond the territorial 
waters of the United States without any scre~ning. See 57 Fed. 
Reg. 23,133 {1992). currently, under this new policy, the 
processing of refugee claims is being handled in Haiti at the 
U.S. Embassy. [ 

I 
Plaintiffs asked the district court to enjoin the new 

policy, arguing that it ·Violated the INA, Article 33 of the U. N. 
Convention relating tol the Status of Refugees, and the 1981 U.S.­
Haiti Executive Agreement. The district court denied plaintiffs' 
request for a preliminary injunction, and plaintiffs immediately 
appealed to the SecondlCircuit. The court of appeals reversed 
the district court, see HCC v. McNary, 969 F.2d 1350 (2d Cir. 
1992) ("HCC II"), and bn remand the district court entered an 
injunction barring implementation of the new policy. The Supreme 
Court then granted ourimotion for a stay of the injunction, and, 
subsequently, granted ou·r petition for certiorari to decide the 
lawfulness of the new policy. 

7. Notwithstandiig~~he pending certiorari petition in HCC I 
and the grant of certiorari in HCC II, the district court 
proceeded to trial on plaintiffs' claims (except those claims 
regarding the new Executive Order). See D. Ct. 7-9. Among the 
issues raised by plaintiffs' amended complaint addresse!d at trial 
were: l) whether Haitian service organizations' First Amendment 
rights were violated by denying them access to the Haitians 
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:II I , I j·j, , , 
detained on Guantanamo; :1) whether the denial of access violated 
the detained Haitians' I First and Fifth Amendment rights to obtain 
and communicate with cbu~eel; 3) whether the medical conditions, 
indefinite detention ahd:1: punishment of the detained Hai ti ans 
violate their Fifth Am~ridment due process rights; 4) whether the 
rescreening of the det~ineea was in violation of the law; and 
5) whether the Attorney General was acting arbitrarily and 
capriciously by continui'ng to detain the HIV-infected Haitians. 

I i:T 
On June 8, 1993, be district court issued a decision and 

permanent injunction. : '.! 
i:1 

a. As an initial m~tter, the court certified the class of: 

All Haitian ilizens who have been or will be 
'screened-in 1~ iJ- including those who have 
been or may be1subject to or who have 
resisted addf'' t:tonal screening procedures - -
who are now, will be or have been detained on 
Guantanamo N ..J:~l Base, or any other territory 
subject to U i~ed States jurisdiction or 
Coast Guard btitters . 

. 1 :1:::. 
The court held that this~ class of screened-in Haitians was not 
barred by the outcome pf11: the HRC ca.se from maintaining this 
action. The court explained that the HE& case involved different 
parties (screened-out ~~ltians), different claims, and different 
circumstances. D. Ct.j i~-25. 

b. The court rul'edil the government violated the service 
organizations' First kr1 

epdment rights by denying them access to 
the Haitians held on G ~ptanamo. The court held that the 
organizations had been d.bnied access because "of the viewpoint of 
the me~sage they seek ~~~convey." The court said that such 
discrimination 11 agains~.:~isfavored viewpoints strikes at the 
heart of the First Amehd~ent. 11 D. Ct. 27. The court 
distinguished the easel Ukrainian-American Bar ~ss'n v. Baker, 893 
F. 2d 13 74 (2d Cir. 1990 ); : which held there was no right of access 
to an alien in custody;~ i:; n the grounds that (1) here the Haitians 
had already hired the bt1 anizations to represent them, (2) the 
access was sought withb~, government expense, and (3) numerous 
other people, other thanl:the Haitian service group lawyers, have 
been allowed to visit an advise the detained Haitians. D. Ct. 
27. Accordingly, the po 1 rt "permanently enjoined (the 
government] from denying Haitian Service Organizations immediate 
access at Guantanamo, .~ri Coast Guard Cutters, or at any place 
subject to U.S. jurisdii.¢~ ion to any member of the class of 
Screened In Plaintiffs ~ * * subject to reasonable time, place 
and manner limitations t * * D. Ct. 52. 

·,j 

c. Next, the distr'ct court 
Due Process clause apptl.1 1 s to the 
Guantanamo because the~ll re being 

.11 5 

,j' 

held that the Fifth Amendment 
Haitians being held on 
detained by the United States 
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i ~ . 
government on territory! ontrolled by the United States. D. Ct. 
29-31. The court furth• 1 held that the screened-in Haitians have 
a protected liberty inl• 1 est in not being wrongly repatriated, 
and that this liberty ~ri' erest cannot be denied without adequate 
due process. D. Ct. 3~ .. ~ The court held that this due process 
right required the gov~rpment to provide the screened-in Haitians 
all of the process th~t ~s available to an asylum applicant in 
the United States, incau~ing the right to counsel, notice, and 
administrative and jud~6'.al review. D. Ct. 32-34. 

The court also he~11.that the plaintiffs' Due Process rights 
include the right to 11 ~~ sonable medical care. 11 D. Ct. 34. The 
court said that 1 at a ml'' imum, the Due Process clause forbids the 
government from being r'·d·I, liberately indifferent II tO the medical 
needs of non-convicted d

1 

tainees. D.·Ct. 35. The court found 
that the refusal to eva6 ate those individuals with T-cell counts 
of or below 200 (class~~ ed as having "full-blown AIDS, 11 D. Ct. 
18 n.6), despite inade'qu'te facilities to treat such people on 

:::::;;;:;;~;::;;;:;;J;;;:;;;; ;;:::;;;;:;;;~r~!~;~·v::~ates 
the detainees' Due Pro~e~s rights because there is no written 
notice of charges, no pe·' ring or right to call witnesses, and no 
impartial decisionmaker~'I' 

The court then he~~:tbat plaintiffs have a protected liberty 
interest in not being ~n·efinitely detained. The court said that 
plaintiffs' continued p~ ention was the result of the 
government's action, natl the aliens' own choices. D. Ct. 38. 
The court noted that the e had been no indication by the INS when 
a final parole decisiopj 11 ould be made or what would happen to 
those who were denied p~· ole but nonetheless demonstrated a well­
founded fear of persecb~ on if returned to Haiti. The court 
found that the govern~6h had failed to "demonstrate to this 
Court's satisfaction tha the detainees' illness warrants the 
kind of indefinite det~~'.:ion usually reserved for spies and 
murderers . 11 D. Ct. 39,. 1,i:The court concluded that, the ''Haitians' 
plight is a. tragedy of, i mense proportion and their continued 
detainment is totally .:u8J cceptable to this Court. 11 l.d.i. 

·11r 
Based upon all of ~.ese Due Process holdings, the court 

permanently enjoined tpe· "well-founded-fear" rescreening, 
disciplinary proceedinis!,i medical care conditions, and indefinite 
detention, and ordered ti at the screened-in plaintiffs 11 be 
immediately released Cf ~,anywhere but Haiti) from such 
proc~s~ing I II proceeding r.:I detention, medical care and camp 
conditions. D. Ct. 5 I.I 

d I • ,I' I • h h . . Citing govern~~ t admissions t at t e rescreening 
interviews were not auth rized by either the refugee 
determination or asyluful ! etermination provisions of the INA ( §207 
and §209), the court held that the rescreening was in excess of 

':ii: 
111 l 
.:I 6 
~ I 

1
1 

1: 
1:.I 

1:1: 
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.Ii statutory authority. Ct. 41-44. The court explained that the 
Attorney General's par+ authority to temporarily admit other­
wise excludable aliens! ~~: oes not authorize establishment of a 
system contrary to Congr' ss' intent and intentionally targeted at 
persons who would be e~ i 1 ible to participate in the asylum 
process [established b j\I ongress] but for the fact that the 
government interdicted t, em. 11 D. Ct. 44. The court added that 
the parole power canno f\; e used to deny the plaintiffs their 
statutory rights under §I' 07 and §208 of the INA. ~ 

· 1r 

e. Finally, the o1 rt addressed the Attorney General's 
failure to exercise he f;1, arole power to release plaintiff e from 
detention. D. Ct. 44-· OI The court explained that, al though the 
Attorney General has b~~ d discretion in exercising her parole 
power, her discretion 1 ~ limited and may not depart from 
established policies w·~ out a rational explanation. Further, 
the court held the Att ~ ey General's parole decisions are 
subject to review unde1 

1
1
,J he Administrative Procedure Act. 

I l;,I 
. I 

Here, the court f u 
discretion on three gt ~ 

: 1:1 First, the couri ,1 

plaintiffs amount!eQi 
pointed out that ; :b: 

1 l d' 1 Ill communicab e ise s: 
past. The court ( ~ 
has only been app i 

: li 1 

Second, the cou d 
plaintiffs preseri ~ 
parole policy. ~ ~ 

C. F. R. 212. 5, whi:~1 hi 
in determining wh d 

I I~ i 
interest. The cqpB 
for emergent reaspn 
46-47. The cour~I ~ 
plaintiffs based :[h.·1 

regulation was an ~
1

'1 

h . a · h , ~I 
T ir , t e cou:r:~ 1: 

the HIV status of p 
The court held th 8 
HIV-infected ali~ ~ 
and do@s not bar:b~ 
power (because pa~B 
States) , The cou B 
plaintiffs to the TI 
to spread of AIDS ~ 
condition could ri ~ 
"imprisonment" © 

:,1 

ii 
~ I 
:~ I ·, 
11 

.I :1 
:'1 

d that the Attorney General abused her 
ds: 

ound that the failure to parole 
to invidious discrimination. The court 
bar on admission of aliens with 

s had not been strictly enforced in the 
ted that the ban against HIV admission 
d to these Haitians. 

found that the refusal to parole these 
an unjustified deviation from past 

court cited the parole regulation, 8 
lists £actors to be taken into account 
er parole would be in the public 
noted that the reg~lation allows parole 
and for serious medical conditions. Ct. 

led that failing to parole these 
their medical conditions under this 

of discretion. 

eld that the denial of parole based upon 
aintiffs was an improper consideration. 
the statutory bar against admission of 
does not mandate exclusion in all cases, 
impair the Attorney General's parole 
e is not "admission" into the United 
further found that the entry of 
ited States would be "unlikely to affect 
this country," and that their medical 

be used to justify their continued 
antanamo. D. Ct. 49. 
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1: 
I 

;1 

• ;I 
Based upon these f indi ~ 
General's exercise of h~ 
§ 215 (d) (5) to deny Sc~~; 
detention be permanent,.~ 
pursuant to the Admini' i~::I 

8. Shortly afte~ 
Haitians on Guantanamo 

I ·1 

::.t:;~::;;;:;;~;;;;:~ ~ 
interdicted on the hig 
( S . Ct . June 21, 19 9 3 ) ' . 

10. After the di 
injunction, we inform~ 
injunction, the petiti 
preliminary injunction 
proper disposition now 
Second Circuit's HCC I 
Court followed our sug 
petition and vacating ' 
Sale v. ~, No. 92-52 

I. THE PROSPECTIVE 
OF THE DISTRICT 

The district cour 
precedents -- i.e., ex 
right to counsel) and 
decisions to aliens ou 
that counsel and servi 
right to have access t 
United States. Howeve 
court opinion may not,. 
remain free to argue a 
future cases (not invo 
district. Nonetheless, 
recent precedents on s 
fully expect it to be · 
which are likely to ari 
most pressing conside ~ 
precedent, but the act ~11 

court' s ruling. 
1 

11 

Although we have 'c 
in all of those Haiti ~111 
court's ruling still a, I 
of interdicted Haitia s1 i 
Haiti ans 11 is open- end ·. d!·i 
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, the court ordered "that the Attorney 
statutory parole power under INA 

ned In Plaintiffs parole out of 
enjoined, held unlawful and set aside 
ative Procedure Act." D. Ct. 51. 

e district court's decision, the 
re brought to the United States pursuant 
rder. 

une 21, 1993, the Supreme Court issued 
e lawfulness of repatriating Haitians 
eae. See Sale v. HCC, No. 92-344 

ict court entered issued its permanent 
he Court that, in light of the permanent 
for certiorari in HCC I from the 
snow moot. We explained that the 
s to grant certiorari, and vacate the 
dgment as moot. On June 29, 1993, the 
tion, granting our HCC I certiorari 
Second Circuit's judgment as moot. See 

S. Ct. June 28, 1993). 

n:r:SCUSSION 

irl!ATIONS 
T'S RULING. 

opinion establishes several troublesome 
ding due process rights (including the 
right to seek review of parole 

de of the United States, and holding 
organizations have a First Amendment 
liens lawfully detained outside of the 
the precedential value of this district 
itself, require an appeal, since we 

nst the court's legal rulings in any 
ng the same class) -- even in the same 
~is lengthy opinion is one of the few 
ral important legal issues, and we could 
d against us in future cases (cases 

in an emergency context). Still, the 
on is not necessarily the adverse 
continuing impact of the district 

I 

piied with the court's order by bringing 
on Guantanamo to the United States, the 
es several problems for future handling 

The plaintiff-class of ~screened-in 
and to the extent that, now or in the 

I 8 

11. ,, 
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ri wishes to return to some form of 
fore returning interdicted Haitiane, 1 

would be binding upon us. Indeed, the 
; if left standing, could possibly 

future, the Administr~ 
screening for refugees 
the court's legal ruli 
district court's deci~ 
interfere with the app 
summary exclusion legi 
The decision confers 
interdicted Haitians 
leglislation. 

i ation of the Administration's proposed 
1 tion to future interdicted Haitians. 
t nsive procedural rights to future 
i h are not afforded under the proposed 
. I; 
i I ~ , I· 

There are three s g ificant prospective constraints imposed 
by the district court' ecision: . 

i ; ~ 
rdered the government to allow counsel 
bess to the screened-in Haitians, even 
ters. Thus, under the court's order, if 
gain, we will have to be ready to 
SS to the screened-in Haitians -- albeit 
~ time, place and manner restrictions. 

t plaintiffs will·: try to construe the 

A. The cour: 
and organization~ a 
upon Coast Guard u 
we begin screenin , 
provide counsel a 
subject to reasori 
It is possible th 
court's order to' 
the plaintiff-cl~ 
However, even wit 
to Haitians befoi 
decision could be 
imposition upon t, 
access before scr 
intrusion and 

l 1 ow access before the screening (because 
81includes those who will be screened in). 
6 t extending the 1 ruling to include access 
1 creening, this part of the court's 
c heidered to be an unacceptable 
el~ilitary and Coast Guard. Obviously, 
~ ing would pose a far more significant a ~lso threaten to taint the screening 

process. 
i ~ i 

B. Once we i·n,9 rJen in" any Haitians in the future, the 
court order requ.il: ~ 1: the government:, to provide them with the 
full panoply of ~ b cidural and appeal rights that apply to 
asylum determinat'o ~!made in the United States. these 
procedural right~ m ~:be inconsistent with the recently 
proposed summary :· x¢Ilusion legislation. · Absent the proposed 
leglislation, ho~ v 1 ~' this ruling may only have minimal 
prospective effed . flour general policy over the last decade 
has been to bring t ~!screened-in Haitians to the United 
States, where the ~ceive all of those rights required by 
the district cour h'any event. The only constraint 
imposed on our a.6 i hs is limited to screened-in Haitians 
who we do not brjj g to the United States. In the past that 
has primarily in 1 l'. ~cl individuals who are statutorily 
excluded from ad is 1 ion under the INA (~, the medically 
excludable HIV-H~i~. ~~s) . 

I I I: ; 
1 Even if the de~ ~l~~ically electe~ 'regime is peacefully 

returned to power in ai ~. there is still a reasonable 
expectation that the ' m1 histration may want to return to some 
form of screening, whichl ~as successfully used for almost a 
decade. . 

I 1;: 
9 

I 
1 I 

I

. I; 
I' 
i: 

I ; 
' 

' I' 
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A.s to the eJ. l 1 dJble individuals, the prior 
Administration's ~o lfdy was to use less formal rescreening 
interviews so th~t ·~e Attorney General may assess, on a 
case-by-case basi!s, i.f,rnether she should exercise her parole 
power to bring t~~m into the United States. This less 
formal process i~I n·+ 1precluded by the district court's 
decision. Our o~~i 1 ¥~ under the district court's order 
would appear to~~ o:provide full procedural and appeal 
rights outside of:'I t e :United States, or to simply bring all 
screened-in Haitiian 1 1;~nto the United States for processing. 

c. The dis~~i liicourt's order required us to parole in 
those Haitians w~thl~lie HIV being held in Guantanamo. The 
court also held ~ha j:holding them in detention for an 
indefinite time p·~r· ~ci violated their Due Process rights. 
These rulings co~[d hive on-going effect. It is possible, 
if not probable, lh t·if we return to screening, we will 
again be faced wilthjti 1number of screened-in Haitians who are 
medically, or othb ~~e, statutorily excludable. In such 
instances, the INS ·#Y want to detain these individuals 
outside of the U~~t a:states, at least until the Attorney 
General can make ~n.llriformed parole decision. However, 
plaintiffs could :~rue that the district court's decision 
mandates that thJ~ellridividuals be paroled into the United 
States. Indeed, ;·r1 

i h!respect to any Haitians detained 
outside of the Urt't 1 a1states solely because of their HIV 
status, such an ~· tent would be quite compelling. 

Thus, despite ounlcl~Jliance with the district court's 
order, by bringing the H 1 ~tians on Guantanamo to the United 
States, and our recen~ s:p~eme Court victory, the district 
court's order still im atrs the Administration's ability to 
screen interdicted Hai~ifhs in the future to determine whether 
they have credible refug ~/claims. Indeed, the existence of this 
order, coupled with ou~ ~ctory in the Supreme Court, has the 
ironic effect of making pe rigid policy of summary repatriation 
largely immune to jud~(i ~lchallenge, while leaving any more 
flexible policy vulnet b ~1to review. 

I tl 
The Administratid· ~Juires the flexJ.bility to deal with any 

and all future conting~n aes that may occur in Haiti, and should 
have the option to utj!O..i l!'.a less harsh policy than summary 
repatriation in future! c ~·es. For more than a decade, screening 
has been deemed a necess~rt and effective method of dealing with 
interdicted Haitians, lanpj: ~his Administration should have the 
latitude to return to lbu 1 hla policy, if and when it chooses, 
without the constraintk ~~1this district court decision. More­
over, the constraints t~m ~~ed by the district court could contri­
bute to the continuat~on pf the policy of summarily repatriating 
individuals who may h~1~e ~holly valid refugee claims. While this 
policy is lawful, and 1:in 6cbme instances may be necessary (~, 
to stem the tide of a :

1

ma ~;emigration), it certainly should not 
be forced upon the Ad~in~ 'tration. Accordingly, these 

I i 
I I 10 

. I 

.I 
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congtraints on screeniig i IJposed by the district court are 
sufficient to warrant ~n appeal in the present case. 

! I I ~ ~ 
However, it is im~ort,~nt to realize that an appeal is not 

without risk. The SecondlCircuit already rejected many of our 
arguments when we appe~le ,lthe preliminary injunction in this 
very case. Even thoug~ t 'at prior appellate decision does not 
control here, and has bee 'jformally vacated as moot, it is a 
substantial indicator ~h~· lwe should not overestimate our chances 
on appeal. If we fail.:I to j:9ecure reversal on all or part of the 
district court order o'h a~peal, we will not obtain the desired 
practical result (to be freed of the constraints placed on the 
government by the dist'ric~ :court's ruling) and may in fact harm 
our situation by creat·:ingl an adverse court of appeals precedent, 
with only a limited ch~nce iof obtaining Supreme Court review. 4 

Nevertheless, given the :tf,tlrusiveness of the district court's 
order, the importance ·Of .these issues, and the strength of our 
arguments (discussed b~lo~~, 3 I still believe that an appeal is 
warranted. I ' ! 

.I ; .I 
~ I . : 

'i : 1 
II. APPEAL ISSUES. 

A. Mootness And ·V c ' ·in The nt, 
;!I . 1· ·I . 

We have a good ar::gum~nt that the judgment here should be 
vacated as moot. Howe.verl· ito do so, we will ha.ve to invoke the 
"prudential mootness" ~odtiine. 

::1 I 'I 
1. We should argµel hat the court's judgment, as far as it 

extends to the Hai tianis w b were held on. Guantanamo and the 
service organizations ,;,I right to access to Guantanamo, is now 
moot. Under the compuilsioi?. of the district court's injunctive 
order, we brought all 1of : f~e ltai ti ans on, Guantanamo to the United 
States. Thus, now, th~ ipsues addressed' by the district court -­
the right to counsel ~b ha~e access to the Haitians on 
Guantanamo, and those .Yaitians' rights to due process and to be 
paroled into the Unite1d s~a.tes -- are all moot as to these 
Haitians because they 1are!:now physically: present in the united 
States without any res1triction on these rights. There simply is 
no on-going Article I~I c~~e or controve~sy between these 
plaintiffs and the Uni'~ed States. See Preiser v. Newkirk, 422 
u . s . 3 9 5 ' 4 01 ( 19 7 s ) . :,1 ! . 1 

::I : ,: 

3 Given that the ~r~sJs regarding t~e Haitian refugees has 
diminished, and the fabt't*at we have already complied with the 
district court's order! as~: to the ltaitians on Guantanamo, the 
Supreme Court could ve~y:rell deny a pet~tion for certiorari. 

~ I · i ·I : 
3 Even if the cou~t !d~ appeals upholds all or part of the 

district court's ruliriqs; i· there is at least some practical 
benefit in knowing wh~~ th~ law is in th~t circuit. 

''I I 
I ~ I 

I 
I 11 
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The court of appeals' :may be attracted to this type of a 

mootness argument. Many lof the issues here are inherently tied 
to the unique circumst~nc~~ and conditions that existed at 
Guantanamo. For example 1 ( I the question of whether there was 
viewpoint discrimination lirt the access restrictions on Guantanamo 
simply has no future app]:Ldation. The camps used to house the 
Haitians on Guantanamojh~~~ been closed, :and there are no plans 
to use that military bfsdlior those purposes in the future. 
Moreover, even if there w~re future detainments of interdicted 
Haitians, it is wholly1sd~dulative what our access policy would 
be. To the extent that ai''~ of these issues do arise again in the 
future, there is no re~sd 1 "'Ito believe that it would evade review. 
Thus, there is no constit 'tional controversy anymore regarding 
the Haitians who were nl'uantanamo, or the right of the service 
organizations to gain cc~ss to Guantanamo iri order to counsel 
the Haitians, and ther~ ~sjstrong pragmatic inclination to simply 
end this case now by d~c]aring the controversy moot. 

If the court of a~pJl~s holds that the matter is moot, it 
should vacate the underlying ruling. See New York City 
Em lo ees' Retire ' 1.· 

1 
v. Dole Food .Q.Q.._,_, 969 F.2d 1430 (2d 

Cir. 1992). .hf..._, Re' ' v !Contractors Welging of Western N.Y., 
Inc., slip op., No. 92(~4l i (2d Cir. June 24 ,. 1993) (demon­
strating the Second Ci,rcui.t' s strong position in favor of 
vacating an order on a~p~ai that has become moot). There are 
cases holding that vac tibn is not proper when an appellant's own 
compliance moots the d!·' spµte. Indeed, our amicus brief recently 
filed in Izumo S imits: Kb 1 o Ka ushiki is a v, U.S. Phili_ps 
Corp. , No. 92-1123 (S.' Ct . ~ , seems to support those cases. See 
Izumo amicus brief at: . ~3 n.12. However, the Second Circuit 
appears to be willing: o ~~cate under such circumstances. See 
New ork Cit Em lo ee: ' k' 'r e t'm, 969 F.2d at 1434-1435 
(vacating the distric~~c6!tt 1 s order whe~e the defendant's 
compliance ~ith the id'u~ 1iion mooted the controversy). We can 
also argue that it was! nt I our compliance with the injunction 
that mooted the case but, !'rather, the improved political 
situation in Haiti a.ndll t~~jsupreme Court(s decision of June 21, 
199~, sustaining the ~~w~hlness of the government's current 
policy of summarily r~pattriating all interdicted Haitians without 
any scree~ing: Wit~oJ~ tp~~e.occurrence~, we would likely still 
be screening interdict!ed:I ~a1t1ans, .: 

2. The main pro~le~:with any mootn~ss argument raised here I~ I I I I 

is that the district c ur"js order clearly still prospectively 
governs how we treat Dft~· e screened-in Haitians. Even though 
the Administration ma~I l~r1 fully return th. e Haitians interdicted 
in the future without lany,screening, there is a strong 
possibility that the ill ministration will; return to screening in 
the future. Hence, a~ a'lp6nstitutional matter, it is hard to 
argue that the whole isp te here is tru!l.y moot. See New York 
Cit ~m lo ees' Retir~ eti Is m v. Dol~ Food Co., ~69 F.2d at 
1434 (compliance with fan 'hjunctive order will not moot the case 
if some part of the c nt versy remains)!. 

I 
I 
I 12 

~023 



11115194 TUE 19:35 FAX 202 514 8071 OAAG CIVIL 

'1 I . • 1 

h I 1, ' . ' Nevert eless, we ca ! ~rgue that even the prospective portion 
of the judgment should'b vracated under the 11 prudential mootness 11 

doctrine. The D.C. Ci~cJi~ has held thai when a court exercises 
its equitable discretion ·/irt fashioning prospective declaratory or 
injunctive relief in ai c~d~ that is not tlechnically moot under 
Article III, but where: tH~jprospective controversy is attenuated, 

11 considerations of pruae:d~'.~ and comity £9r coordinate branches of 
government" may "counsel ./,~lhe court to stay its hand, and 
withhold relief it has: th:e· jpower to grant. '' Chamber of Commerce 
v. Dep't of Energy, 627 ~,l·2d 289, 291 (DJC. Cir. 1980). See also 
City of New York v. BakeirJjs1a F.2d 507, /509-510 (D.C. Cir. 
1989); Alton & Southern,. Co. v. Int'l Assoc. of Machinists & 
Aerospace Workers, 4631 F~' d 672, 877-882 I (D.C. Cir. 1972). The 
D.C. Circuit has furthier:'.lll~ld that it islappropriate to invoke 
ttprudential mootness" wh f~ there is unc rtainty as to whether 
the prospective relief! w~i~ actually ben~f it the party alleging 
injury, or where the cas~~l~nvolves prem•*ure adjudication of 
constitutional issues.: ~:~e Penthouse In!L'. 1. Ltd. v. Meese, 93 9 
F.2d 1001, 1019-1020 (b.dUJcir. 1991). These same types of 
factors are employed by dt:ner courts, incbluding the Supreme 
Court I without the title i:?n 11 prudential mootness I II in assessing 
whether a court abused i~~ldiscretion inlissuing prospective 
injunctive or declaratoryf~relief. See ~' United States v. 
W.T. Grant Co., 345 U.~.i: :~9, 632-633 (1953), The result of such 
concerns can be the va:ca ·' .lir.' g of the disttict court's judgment (or 
at least the prospective 1 ~ ortion of the' ] udgment) . See City of 
New York v. Baker, 978i F.l·S!d at 510; Alton &. Southern Ry. Co., 463 
F.2d at 882. . :i~j ; / 

All of these 11 pru;de~hial mootness "Yabuse of discretion 
factors would appear t~ ~1~port the vaca~ion 'of the prospective 
rulings here: 1 ~1 , j I 

i ! I i· I 

a) The pros~e'·' ·ive controversy here is plainly 
speculative and att~~~Jated. We arelnot screening 
interdicted Hait~ans l~t the present time, and there is no 
current plan to ~et~ ' to screenin~r Even if we do return 
to a policy of sc'reeriing, it may take on a completely 
different form a~d 6~iry different: ~rnplications for the 
interdicted Hait~an~~1 Furthermore~) as discussed above, it 
is wholly speculati~e to assume that if Haitians are 
detained, there ~il: it· be viewpoint discrimination in the 
access restrictions:.' :. J Moreover, the! 11 liberty interests, 11 

based upon the l~gi¢ ·mate expectation of being brought to 
the United States af~~r being screehed in, which was relied 
upon the districd c~!~ ~t in extendin~ due process rights, is 
simply inapplicable:! 'f the screenirg process is different or 
serves a differertt ' le in the futu~e. ·Finally, the 
question of whet~ei:~~ospective pa~6le decisions, regarding 
Hai ti ans who may lbe! 1 ji.nterdicted andl detained in the future, 
will be an abuse lof!i~iscretion is b~seless conjecture. 

I . j I 

I 

I 
13 

I 
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b) Comity to J1 coordinate Jranches regarding the 
handling of future .,~erdiction an41detainment of aliens is 
mandated by well-esd~~lished preced~nt. See United States 
ex rel. Knauffv.ls · h ss, 338!U'.S. 537, 542 (1950); 
Shaughnessy v. . · 11 a e e 1 ·I zei, 345 U.S. 206, 210 
(1953); J'ean v. · ''.', 727 F.2d 9St, 964 (11th Cir. 1984) 
(fill bane), aff'd,i4J:!jU.S. 846 (19~5). Here, the district 
court's prospectiy-e 1 ~· ·17der interferes in our handling of 
sensitive foreign! a I ~c{irs and immigtation matters. As a 
prudential matter~ ~ ~curt should b~ reluctant to pass 
judgment and ente!t." p1 ~:Umanent injunctive orders based upon 
this speculative an· ·:uncertain cont~xt. ~. Ramirez de 
Arellano v. Weinb1 

': '·r, 745 F.2d 1.500, 1561 (D.C. Cir. 1984) 
(~ bane) (Scalia!, · 1,l,i dissenting) i vacated on other 
grounds , 4 71 U. S · j l ; ·, ~3 ( 19 8 5 ) . / 

c) The prospe· IJve relief awarded may actually make 
potential future lc1~ 1 S members worse off because it deters 
us from screening at±! lall. 

1 

I 

:I! ·i: I 
d) The cour

1
t' ~' ~~rospecti ve rulings prematurely 

adjudicate importan~ lconstitutionalland statutory issues 
based upon specul~tJJ (! future event.a and conditions. 

Based upon these lfa~ ·1lrs, we shoul~j argue that the 
prOSpectiVe relief grante!"' l here Sh0uld a1S0 be Vacated, Or I in 
the alternative that ebcJ· 1 bding the judgment prospectively was an 
abuse of discretion. 4 

: i t' I 1 I 
'I I' I 

3. It might be a.r ' \a that there is some risk in running 
this mootness argument·. 1 

/ ,6r example, it I is possible, but in our 
View highly Unlikely 1 th' l·I, 1 the COUrt COUld hold that OUr appeal 
is moot, but still D..Qt! v' 1 'ate the judgment below. However, I 
still recommend press~ng: i ''':he argument oh appeal. 

_I : : . ~ I I 
First, the mootne-ssi 

1

1. fgument is our one and only sweeping 
argument that could, ~ · '·~elf, completely free us from this 
adverse district courd d~~1sion. Our merits arguments are strong 
on some issues, but udcef •in on otherell The mootness argument 
provides a threshold dos~ 1 :·.+on that would relieve the court of 
appeals from even hav~ngJ/i 1

b reach these] sensitive merits issues. 
At bottom, the argument ~·lsters our chances of ultimately 
prevailing here and sHoul'I "lbe made. : 

I 
; I ( I 
11 f I 

; 
1

1\ I 
4 It is, however, In: 1 ;~ enough simply to vacate the 

prospective relief. Eit~.~r the entire tjudgment must be vacated 
or, at least, the judg\me~f~extending prp~pective relief (~the 
prospective access to lcoa t guard cutters) . Otherwise, the 
service organizations Ian~ : 1 ~he future sc~~ened-in Haitians could 
argue that we are preclu. d by collatera~ estoppel from 
relitigating these isa'Ue;"·•gainst them.[ 

: r I 

14 

I
,, 

I ~ , 
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Second, the court 1 w'' 
1

• expect the pJrties to address the 
quest.ion of mootness. u , 1 ss we are wiJll!ing to argue that the 
restoration of the condi~'8ns on Guantarilmo ie likely (which no 
one is adverting) , the 11 c ·' ~t, sua spont~, may very well consider 
the case at least partia 'M moot. It is better to take the 
offensive on the issuej arJi: ! !strongly seek to link mootness with 
vacation rather than to ii ··n the risk of I the court simply 
dismissing portions of I 0J; 1

.: /appeal as moqtl. The issue of vacation 
is complex; either we br 1 ~ it thoroughl~ and aggressively, or we 
run a serious risk. / ·I [; 

1 

j ' ' I I ~ 
B F ' A d I I ti . irst men me ·' i:!' 

j: I i: . 
The district cour~' i t~irst Amendment access holding may be 

difficult to successfu~l : ~ttack on app~.l. In our previous 
briefs on appeal from th~! ,,~reliminary i*junction, we attacked the 
First Amendment rulingl· orr! 'i:~he ground that it was extraordinary to 
hold that someone has a ~~ht to enter a/u.s. military base on 
foreign soil for the ppr·: .!!Se of speaking with lawfully detained 
aliens. We argued tha~ : '.military basei~s a non-public forum, 
and tha.t the governmen

1

t : ~, therefore, : tpermitted to restrict 
access to the base. Fµr·; 1er, we claimed/that the access 
restrictions at Guantalha ·: ·1·j were rationai and not based on the 
speaker's viewpoint. We·: it~: plained that the other persons who had 
been given access were· p ~ itted on the basis of the distinct 
purposes of such access, · 1 1· d not on the basis of their viewpoint. 

0 h ' [iii b d I d ' Wh . . ur present a.ppea~ uld e more efan 1ng. en issuing 
the permanent injunct~bn~! 1 lthe district e~urt made a specific 
factual finding that a/cc~ .'s was being d~rtied .at Guantanamo based 
upon the speaker's vie1wp~ 'fmt. The court/ found that the govern­
ment allowed access td. tlJ(il Haitians by m~ny others and that the 
Haitians were being gi~~: e .'.~legal advice /(often incorrect advice) 
by government officials : 1ilitary, INS a~d even military doctors) 
and others, but that the;: '·:vernment didl rot allow access by their 
lawyers because of the:~r·1"'iewpoint. See D. Ct. 14, 26-27. 

I 'u I 
The courts have ~l:c;: i,! ized that mi~r· tary bases are 

traditi<?nally non-publ/ic:/1 ·,,,;q:iruros, , and th~ courts have been very 
protective of the governT nt's right to1 estrict access and 
speech on a military idla.s~~1j See~' Gtfer v. Spock, 424 U.S. 
828 (1976). Further, j~h*i:~ourts have a~;o refused to extend to 
la~yers t~e First Amenpm¥,. 

1
'\:- right to hayr access or counsel, , 

aliens being lawfully /lje~' 1 1~ned by the gpyernment. See Ukrainian­
American Bar Ass'n v. Bailt 1r, 893 F.2d 1~[74, 1380-1382 (D.C. Cir. 
1990). Indeed, in the: HRttilitigation, the Eleventh Circuit held 
that the members of t~e 1 :ttian Refugee! Center had no First 
Amendment right to en~ier-i: :uantanamo to pbunsel Hai ti ans being 
detained there. See ~:! 1 l Baker, 953 Ff.2d 1498, 1511-1515 (llt.h 
Cir. 1992). However, ~h:l~~ourts have n~rer held that the 
government may discri~in~~~ among speak~rs based upon their 
viewpoints. See HRC, .i/' 1:95~,[:f' .2d at 1512. nf. 7 (noting that HRC had 
not ma.de a claim of vjljew{J' dint discrimination) . Even in a non-

r :11: 15 . ; 

11 1111 ', 

Ii / .f·,i 
I 
I 

.,/. 
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public forum, the gove n, I/ t cannot rest idt speech based on the 
speaker's viewpoint. $eej Uamb' s Chapel ·j • 'Center Moriches School 
Dist., No. 91-2024, ' · · at a (S. Ct June 7, 1993) . 

Here, an appeal wil /be more diffiJult because of the 
finding of viewpoint dl.s . ·~mination. T!iere is still a reasonable 
chance of at least eucbe 1

' · ully challen~:ilng the ruling as to 
access to Coast Guard bu~· rs. There wat absolutely no finding 
of discriminatory acce~s j 1 ~ 1 (9 the cutters~ · Such a partial reversal 
would enhance our abilit / .1~0 freely scre~n Haitians on the 
cutters in the future,/lw· '~Hout undue burlen. However, such a 
partial victory would ~t' 1. J~ establish a I ery unfavorable court of 
appeals precedent -- uph ding a First A endment right to enter a 
military base on forei~n ~11 il to meet wi~h aliens being lawfully 
detained there. ~' j J j ' 

To achieve full r
1 

v : al of the coJ t~s First Amendment 
ruling, we will also h v / . o attack the I iewpoint discrimination 
finding. That finding/I w 

1 

!1 jbased upon th· perception that the 
government was letting, n ~erous people sibe'the detainees and that 
some of these people wbu~ ijprovide them I \\ti th ·1egal advice from 
the government's prospbc11·1~e. However, f this misconstrues the 
situation. · Access was/Ir 

1 ~~ricted again.Sf counsel because of the 
government's position 1th .ilj 1) access s · ould be limited to only 
those personnel perforki 9ilessential ser ices; and 2) that 
counsel services would' i I :i~rfere with t~ informal nature of the 
resc:reening interviews. 1:. ;merous indivi~uals with views highly 
favorable to the Haitian~ I' ere allowed a~cess. The access 
restriction turned on ~h ! ervice to be:perfqrmed by the 
individual, not their fl i I oint. It sh~rld make no difference 
that in fact some of t 1 e ,~' ople who were allowed access may have 
discussed legal issues/ w * the Haitian~ The access was still 
not restricted based Of.1 '-~ speakers I virwpoint or the particular 
content of what they ~' g 

1

·)1 actually say~ ' 

M th d . J/ t !. . : th . f 1 . oreover, e is r~ 1~ court's pos~ ion - - at l a iens 

ment must allow access! b ;. touneel -- isl ntenable. The proces­
sing of detained aliedb '':'.lINS official~, will quite frequently 
involve discussions o~I t 1 ~: legal conseqµences and events with the 
aliens. Under the di~!tr 1~'1 court's vie~tl because of those 
discussions, almost e I r~ !'~lien detainea by the government 
outside of the United 1st~·,~:~s would have! he right to counsel. 
That proposition was 

1
s~u]1 

'
1
ely rejected a.h the Eleventh Circuit in 

HRC and the D. c. Circ 1it ,,~;h Ukr . n' an- ml:!rican Bar Aas In.~ 

I ill I 

5 The district co rt:I #ttempted to d stinguish the D. C. 
Circuit's Uk:r:ainian d~cis •/tin on the groupds that in that case the 
counsel in question d~d ~1 ' tit: yet have a if"ormal relationship with 

h 1 , d I I 11[ r91 I 
t ea ien an wanted cc 6 at the gove~nment's expense. 
However, these were n 1t ti'.} factors und~ lying that decision. 

!j 
16 

I I (continued ... : 

'' I 

! i I I 
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I: 
Further, this reasonin~, i en to its id~ical conclusion, would 
require the government· to i: rmi t counse~ itd have access to an 
alien seeking refugee sta "sat an emba~~y:overseas if the 
embassy officials disc;se ~'·~e alien's ld,ar status. 

Thus, the district c rt's finding~~egarding viewpoint 
discrimination does not essarily ins~]ate it from appeal, and 
we still have reasonable 6guments and gdod cause to contend that 
the First Amendment ruli in its entirs~ylwas in error. 

C. Due Process. ; JI ! 

The district cour~' ue Process h ~'dings are subject to the 
same arguments we pres~e .~ n our prior jppeal and in our 
certiorari petition. We · lhted numerous Cl!ases holding that even 
an excludable alien who · 1i physically p. ~·1 'sent within the United 
States -- let alone ani a. ·n who has not y~t made it to our 
shores -- has no Due rr ''~SS rights re~ 1rding his immigration 
status. See Landon v .. P ~ ncia, 459 u~ . 121, 32 (1982); United 
States ex rel. Knauff y. 1 au , 338 U.S. at 542; Mezei, 345 
U.S. at 210'; ~ v. · 1 .,, , 727 F.2d at·l964-969. See also 
Gisbert v. United States T orne Ge e i,: 988 F.2d 1437, 1442-

liberty interest in beln~.~aroled, and ·O Fifth Amendment right 
to procedural Due Proces , These case !plainly undermine the 

1443 (5th Cir. 1993) (ho 'ing that a de!''ined alien has no 

district court's ruling e that scree ~d~in aliens being held 

processed for entry in~oJ 1 ie United Stat~· 
The district cour~' I/ emaining Due Prbcess rulings address 

the conditions upon Guan amo and the fght to not be 
indefinitely detained ri .. ut just caust~· I' These rulings seem 
more likely to be dee~ed ' ot because t ey are keyed to the 
unique facts that exis~e: I pen Guantanaib with the lengthy 
detention of the HIV-pos .: ve Haitians.i~'Hbwever, the extension 
of Due Process rights ,Ito i iena being d ained abroad is a 
dangerous precedent. Th •:I in addition• o! arguing that this part 
of the order is now moiot 111; e should ale ,. attack the rulings on 
their merits. On the :me ·~: e I we have t r primary arguments: 

ll There is la lrJ/ aible argume, ~ ~hat aliens outside of 
the United state~ at i[ not even all: t;ep to sue the federal 
government in feder~1ll court. See · b n o v. Eisentrager, 
339 u. s I 763, 77~-7T1 1

1 (1950) ( 11 The d.vilege of litigation 
has been extended t j1aliens, whethe.· friendly or enemy, only 
because permi ttitig · :":&ir presence i:~ f he country implied 

Rathe~'.• th~o~t.~~U~~)rcuit i, !. mply held thn khe alien had no right 
to counsel and that ccjunS'• had no rigJ!t.o speak to the alien. 
Ukrainian-Ameri n Ba:r; s 11 

, 993 F. 2d · 7;7. 
I •1 • ' 

: ' I 

" 
17 

J. 
' 
' ' ' i 

I ·I I I ii: 

~028 



11115194. TUE 19:39 FAX 202 514 8071 OAAG CIVIL 

protection. sis can be ij: Led here, for these 
prisoners at no rele 1 t time were 'idhin any territory over 
which the United Sta ~ 1 s is soverei . 11!) • 

6 However, there 
are numerous reporte : j ases where . hms abroad were 
permitted to challen· · governmentalJ:action. See Jean v. 
Nelson, 727 F.2d at , 3 (citing ca~'~)I. Indeed, the Supreme 
Court's decision in ' ·c II (~ v ·I' HCC) decided the merits 
of plaintiffs' clai , rather than 'pld, as we argued, that 
plaintiffs' claims · e precluded~·¢~ review in federal 
court. In our brief o the Suprem~ 1 .tourt in HCC II, we 
argued tha~ the on~ 1ausible basj':: ~or juris~ic~i?n could 
be the Adm1nistrat1 ·procedure Ac ,~ and that Judicial 
review was preclude nder that Ac I because the INA 
impliedly foreclose : ·eview. See "ief for Petitioners 13 -
18. Notwithstandin . ur argument, I he court proceeded to 
review the merits o 1 ur summary rr, .a.~riation policy., 

2) Even if a~i : outside of f :e I United States can 
bring sui~ in fed6r ; 

1 

.court agains~! ;f~deral of~icial~, we 
should still conten 1 • hat they canl}~t I base their claims upon 
the Fifth Amendment.: The Supreme diurt has 11 rejected the 
claim that aliens a : entitled to ~fth Amendment rights 
outside the soverei ' 'territory of uihe United States. 

11 

United States V'. V 11 o- uidez, 494 U.S. 259, 269 (1990) 
(discussing Johnson ; .' Eisentrager .~ ! The Court in Johnson 
v. Eisentrager obse , d that 11 extr 'territorial application 
of organic law woul ! 1ave been so i gnif icant an innovation 
in the practice of ' ernments tha ' if intended or 
apprehended, it cou' 'scarcely hav !

1 £ailed to excite 
contemporary commen~ j Not one war ''1can be cited. No 
decision of this Co : ~ supports SU 'I a view." 3 3 9 u. s. at 
784. More recently, ~e court, whil'.

1 

acknowledging that 
11 aliens receive con~: l;.tutional pro~' ctions when they have 
come within the t,erri.tory of the ur:·it!'d States and developed 

' Although the plaiJ '.ff in Johnso : ,wl. an enemy alien, the 
Court's opinion makes 'Cl~! that this f~. ti was not deterrninati ve. 
The Court's prior deci:si~l in Ex art I u~rin, 317 U.S. 1 
(1942), and n re Yama:s 11:·, 327 U.S. ij:(1946), had l2..ermitted the 
filing of habeas corpus ~: titions by en~[: Yj aliens held within the 
United States and in the 11 hilippines, ap; area then within the 
sovereign jurisdiction ofi : he United Sta, es, The Johnson Court 
distinguished these c~se~ ·n precisely ~·i~ basis, see 33S U.S. 
at 779-80, demonstrating!~~ at it was Ei~entrager's location 
outside of the United St~£~'~· s -- not his![ 1, t!atus as an enemy alien 
- - that precluded him .fr~ 111 : obtaining aclJ · s!s to our courts. 

: 11 : 1: I 
7 We note that the eping argume , based upon JQhnson --

• ' I I'!;., I that an alien abroad ban : , sue at all ~t~ :federal court -- was 
not made in our brief.: !i ilarly, the . 9il'ument was not raised in 
our certiorari petition ·1,: HCC I. We dli ,

1 
however, raise this 

argument before the dist ~~-~ t court here~;: I 
'I I 

I 
l8 

I
: I : 

Ii, .1 
' 

·I.· I 
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. I 
, 1 ! 

I I 
, I 

b I l I I I • h h' su st~ntia connect1 ·/· wit tis c 
Verdugo-Urquidez, ·49 1

1 
:o. S. at 271, 

"reject [ing] the cla ·~:/:that aliens 
Amendment rights out 'i' e the sover 
United States. 11 Id. 1 

· 269. 

'ntry, 11 United States v, 
elied on Eisentrager in 

\' e entitled to Fifth 
1$Jn territory of 'the 

1 r 
In light of the fact ~ at the Supr 'e Court reached the 

merits in HCC II, we d~ n t: recommend p asing the first of these 
arguments to challenge I th:/ district cou [' s due process ruling. 
We do, however, believe t; ~it importa i to raise the second 
argument. No doubt, t~e 

1 l:!gument that iens abroad cannot base 
their claim upon the Fift 1f/:Amendment isj

1

arsh, in that it leaves 
open the possibility of e Yegious abuse '1thout redress in 
federal.court. See D./Ct r~a (noting t ~without Due Process 
protection government off '~ials could, .J .thout redress, . 
deliberately etarve orf be:~ the detained'Haitians). However, 
extending Due Process rig·:,~s to aliens ~·road is a virtual 
l?andora's Box. ~ndeed~ ~:1 lithis case ~nl'!th7 HRC ca~e~ even the 
temporary extension oflri·~ts to the in rd1cted Haitians 
substantially impaired

1 
th' 'I !:Executive Br : ch' s ability to deal 

with the Haitian crisir. j 1 :urther, this .istrict court ruling 
could pe used in later: ca '1 1s to claim D ·Process rights for 
aliens at United Sta.te,s e 1 ·assies abroa : or other aliens being 
held at/or outside a p~in !of entry. 

I 
D. Parole. l ·1 

The Attorney Gene al ~s authorized nder 8 u.s.c. §1182 1 

with limited exceptionls 1 . : ri' her 11 discre 'on to parole into the 
United States temporar/i~y/ /f:: * * for eme 'ent reasons or for 
reasons deemed strictll/y · i 'the public i : ere st any aliens 
applying for admission in <D the United ates. 11 The courts have 

but must be upheld as lo~ :as there is : 11 facially legitimate and 
bona fide reason" ~upp.ort: ! ~g the decisil.: .. Se~ Bertrand v. Sava, 
Ei 84 F. 2d 2 0·4 ( 2d Cir. )1981 . The Se con ' C1rcui t has also held 
that in making a paro~e d'~ision, the A orney General's 
"discretion may not b~ eJ<i 1fcised to dis iminate invidiously 
against any particulal:/ r~"~ or group or ·.o depart without 
rational explanation l3rom I ~stablished p . icies. 11 Id., Ei84 F. 2d 
at 212-213. However, /the i1burden of pr l ing that [parole] 
discretion was not exerc~ ~d or was exe ised irrationally or in 
bad faith is a heavy one l['1 hd rests at ' times on the unadmitted 
aliens challenging denial' of parole. 11 at 213. 

I .. JJ I f . Here, al though thet 1. ~as no expres d reason or deny 1ng or 
delaying parole to th~ d 1

1rained Haitia s~ the plain reason was 
that they were statutqri /~~: excludable iens, under 8 U.S.C. 
§1182(a) (1) (A), because! f;their HIV st us. Seep. 3, supra. 
Despite the fact that/th~. IV positive itians are statutorily 
excluded from admission ~· o the Unite States, the government's 
position is that the r::r:: ey Ge

1

n

9

eral ill could use her parole 

I 1
, I .1 

I: 
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' 

power to bring them into 1 , 

refers to ''any alien") Ja. ///. 

h 
I, I ;1 

T e parole regulattio s: .state in "d 
aliens who have been ot a!~/ detained in 
C.F.R.] §235.3 (b) or (cl/ dill be parol 
district director should' b 'sider the f 
regulation proceeds to li 1

' ; several fac 
is: 

' 

The parole of ~ ~ns who have: 
conditions i~ w 1

•

1

' 1ch continued., 
not be approprl . ~ would gene 
justified by "e ' gent reason 

(because §1182 (5) (A) 

·rmining whether or not 
ccordance with [8 
out of detention, the 

lowing," and then the 
rs. The first factor 

erious medical 
· tention would 
lly be 
II 

court held that the 
egulation by failing to 
rt further held that the 
~njustified deviation 
hould be challenged at 

B C.F.R. 212.S(a) (1). H~/ :, the distri 
Attorney Ge.neral had depa 

1 
·ed from this 

parole in the Haitians/ wi 1

•
1 I HIV. 'I'he c 

failure to parole them ih imounted to a 
from past practice. This ~· 1'arole ruling 
both a broad and speci~i~ :evel. I ·. : . 

1. Our broad argumb ~ '. addresses t· ' ·serious concern raised 
by the district court'~ e 1 ~ending the " :ght 11. to review parole 
decisions to cases wher~ /~e alien is p sically outside of the 
United States. If Hai~ila ~ being held · · Guantanamo have the 
right to review the Attor1 

~y General's ailure" to parole them 
into t~e United States!, :t; en any alien road seeking asylum in 
the United States woul'd ;e ually appear . · have such rights. 
While most parole matt ~s /~nvolve alien detained in the United 
States under 8 C. F, R. 315 ,, the INS do . on occasion grant 
II advance II parole to alien ' I coming to th United States. See 8 
C . F . R . 212 . 5 ( e) . See al s 1 

i 2 ~I.l.1.1!.!.:..:'.:i.=rw.a.....:t~· 0~1-L=aw....._...,a,,,,,n..,,d~P~r;.;:o,..c""".e:=<-'d=-u=r...:.e , 
§64.02. The district cdJ: ~'s reasoning ·ere would allow an alien 
abroad the right to c~a]l 1 :ge the denia 'of an advance grant of 
parole. Further, the d~e "ict court's ling could even permit 
aliens seeking refuge ~t 1 1 

us at an Ame embassy to challenge 
the denial of advance pa~ 

i 
e Once a medicall, L ludable ali~ is paroled into the 

United States, he mayJe~ ian asylum he ing under 8 U.S.C. 
§1158. If he is grant d~a 1 lum, he can ereafter seek to be 
officially 11 admitted 11 /tq ',"ited States. der 8 U.S.C. §1159. 
However, because he is s tutorily medi lly excludable, he 
cannc;t be granted "ad~i~ :;pn" unless t Attorney Gez:ieral grants 
a waive:r under 9 U.s.c. I'§ ~S~(c). See · rdon and Mailman, 2 
lmmi ration Law and ·O 

1

:' re, §33, 04 [lJ [e] [ii] (rev. ed. 19~3). 
The admission can be im. 'ttant because , ithout an official 
admission to the Unit~d! ,t' tes the ref 'e is subject to return 
if in the future the ~on i, ions suppor g the refugee status 
change. I ' 

·1 20 
I I 
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Moreover, if parolei : isions rega: hg aliens abroad are 
reviewable, future par~le I:·, cieions reg· ing Haitian 
interdictees and others b 1i g processed· r 11 advance 11 parole 
would have to be much rhor 

1 
/ 1 ormal in na · ·e. Although parole 

decisions are reviewed /m1 ef' the def ere ital "facially legitimate 
and bona fide reason" eta 

1 1 1
• rd, courts e still· required INS to 

support its parole dec:i.si 1

•

1 

' with an ad ' 1ate record. See 
Marczak v. Greene, 971/F~ · 1·s10, 5l7 (1 µCir. 1992). Indeed, 
the Tenth Circuit rece~tl 1 

, eld that a 'strict court may not 
only revie~ ~he record/ to J,: te7mine whe. ;. , :r, its supports the 
parole decision, but may· d its fact- · nding hearing as part of 
the review. Id. at 5lS .. ~i I : 

1 

0 I I t1 

,. ; h l u ' . d . ur primary argum~n . e t at para ~ecisions regar ing 
a.liens outside of the fnd. ·. d States are 't reviewable in federal 
court. 9 These extra-terraj rial parole cisions a.re very much 
akin to refugee determin~ 

1

ons made as / :aliens abroad - ~ ~, 
at an American embassy · ch extra terr. ;c)rial refugee 

alien so that he may app , for refugee 0 atus, see 8 C.F.R. 207; 
2 Immi· ration Law an Pr Clure, §34. Ol ]; ) have always been 
considered unreviewabl~ i: 1· federal cou · J cf. , Yui Sing Chun v. 
Sava, 708 F.2d 869, 87P. (·~·Cir. 1983); an ih Hsieh v. Kelly, 
569 F.2d 1179, 11e1 (2 d J'

1
;. 1978). sl 'also Kleindienst, 408 

U. s. at 766. , . . ; 

We should also a~ j~ .~at parole~· 
1

~r does not extend to 
aliens abroad. The de ~~ ·1·h as to an ~ ·~rdicted Haitian who is 
paroled in by the Atta de

1
:

1 

General is ~ perly characterized as a 
decision to bring the . Jji' : to a point I '.entry, where he will be 
paroled. The actual ~ina1 11· reviewable 'tole decision does not 
come into effect until t~ :~lien is phy bally present in the 
United States. The I S !pl ble regulat~· .s support this view. 
Section 212.S(a), which :s 1

11 ~s out the sb dards for parole, is 
limited to detentions urtd! 1

;-' section 23S ; (b) or (c), which both 
address the detention of 1 ;iens at a pd t of entry or where the 

I. . / . 
g . 1. i J 

We could also c nF; ··d, as discus 'Ii' above (pp. 15-16, 
sup7a~, thc;1t an alien :a}?~ 1 

1 ~d has nc;> ri~ ! to ·even sue federal 
o~f ~cia.ls i~ f~dera~ 9o~~~e Even if t~ : restriction were to be 
limited to ·immigration clJ~~ms (see Jean. . Nelson, 727 F.2d 972-
975 (distinguishing the! 8n-immigratioi' ases which permitted 
aliens abroad to invoke I 

1

bpstitutional · • ghts), seeking review of 
a parole decision woujdl 

1 ~~11 clearly f 1 within the litigation 
prohibition. See Cla:tl-k ;. !smith, 967 F.·d 1329, 1331 (9th Cir. 
1992) ("an alien's fr~e~ 1 .. 1 from detenti [by the grant of 
parole] is only a varfai: of the ali~ '~ claim of an interest 
in entering the country~)/t :·~ v. Nels 1, 727 F.2d at 963 (the 
decision whether to pare.ti· e1: 11 an excluda' . alien is an integral 
part of the admission/~r 16rss 11 ). Howe, · , as discussed above, we 
do not recommend pressi· ·hat argumen appeal. 

21 

I I 

• I 
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alien is physically presen·t \in the Unite '1Statee. See 8 C.F.R. 
2 12 . 5 ( a ) , 2 3 5 . 3 ( b ) - ( c ), . . ;: I i 

1 
This argument is ~lsb · 1upported by 'h::- victory in Sale v. 

HCC, No. 92-344, slip op. I(!., Ct. June 2 ~; 19.93). In Sale, the 
Court relied heavily u~on: t :e presumptio !'ithat "Acts of Congress 
do not ordinarily appll. o. t. ide our bord ,9." Slip qp. at 17. 
Consistent with that p es,:i':tion, we sho !d argue that the 
Attorney General's sta · ut .. ' and regulat : parole powers only 
extend to aliens detai,e& ithin the Uni~ ·~ States or at a point 
of entry. 'I'he only pr6bl I with this ar, 'ment is that, in fact, 
as discussed above, the ~~torney General .aes on occasion employ 
"advance parole" for aii~1 

i .' ; outside of t 1 United States . 10 We 
could still rely on th~ p sumption, no ~heless, becuase INS 
considers advance parole·;.~ : simply provi . ' an alien the right to 
present himself at thejbo

1 ~r. The act ± parole decision is not 
effectuated until the ~li 1 

• 1 actually re ~ J· ,es the point of entry. 
See 2 Immi r io Law and ace ure, §6 Q2 [3] (the INS advance 
parole form (Form I-512) 'i· ea.k in terms f parole "upon 
arrival") . ,'I : 1 , : 

2. In addition t~ J,: :broad argum ij ~ r~garding the review 
of extra-territorial paro 1

, ! decisions, w , :·should also challenge 
the specific findings rl nd Moldings here I \l.pporting the district 
court's parole ruling.• .', J1

) ·:

1

! 

a. There is a fo(. c.~ ·: ~ argument tli !i the district court 
erred in issuing a cla· s:-:, · de parole ru~ :nh.g. Parole ia a 
discretionary decision1 byJ tlp.e Attorney ~ fteral and is never 
mandated under any par~ic lar facts. S 11Gisbert, 988 F.2d at 
1443. The regulatory ar!1 :de standards :lied upon by the 
district court are not an/ '•xhausti ve lis '~of factors to be 
considered. See Marci k~ ,9pl F.2d at 5i 1 At bottom, the parole 
decision are made on I' i :dl.:ividualized 1sis. See Jean v. 
Nelson, 472 U.S. 846, 8~7J :~11985); a c 'J 971 F.:2d at 515 
(holding that the dete mi ' 1tions must be ;individualized) . Thus, 
review of a parole de isi

1 

: ·: should ordi~ 'rily be made on an 
individualized, as op osle ' ;to a class, ~ Sis. Cf., Jean v. 
Nelson, 727 F. 2d at 9~9 ( ~1ggesting that ,the district court 
reconsider the propri tyi ' class treat c 'nt in review of the 
Attorney General 1 s pa /ol ,; ' '. iscretion) . I :i 

Here, the facts ~1 up~r·1~ting·each det 
1 ~ned Haitian's claim to 

parole were different. ,~ ~ strength of! he refugee claims, the 
U.S. familial connectl)on~·,i~,and the medif n. conditions of each 
varied considerably. ITaW ng into accou 1 these individual facts, 
the Attorney General did: 1 'luntarily pa .. :a.e in a number of the 

10 While advance laJ 1, is sometime: Lsed as to aliens 
outside of the United!Sta s, it is muc :more frequently granted 
to aliens in the Unit~d · ~t 1 'tes who are 1ing abroad and want an 
assurance of being patole 

1 
'in when they: ''Sturn. 

: . I ' I 

: I 
·',' I 
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I' ' J 
detainees on humanitar:ii.ani 1 ounds (mostl .'.:~regnant women) . In 
this context, where paio1~· ecisions are ade on an 
individualized basis, ehere :'simply is no ; sis for ordering 
class-wide relief. l '. i :j 

b. Moreover I the;, e' : a i never any if '··mal denial of parole or 
a formal statement of rea;s6 's why indivi 1 ,a.ls were not being 
granted parole. The dist i~t court here· hould have, at most, 
ordered the Attorney G~ne: ~ to formall ·~ercise her discretion 
and develop an adequat~ r : :rd. '~; 

~ I I : ' ~I 

c. We should al sch a;' ·i ~ck the coutt ~! finding that parole 
was compelled under th~ ilation (quo~t . above, p. 17) regard­
ing aliens with serious m ical conditi · ~·. First, this regula­
tion, dc;:>es not compel t~e .• 'tole of pers · s with serious medical 
conditions, Second, and : re important !/ it is absurd to read 
this regulation to reqhi~ ;~he parole o ~tatutorily medically 
excludable aliens• unae;i::i, 'he district: tirt IS construction, 
most, if not all, of thos1 I aliens exclµ. d from admission, under 
8 u.s.c. §llB2 (a) (1) I ~ed 'se they have ~ijbommunicable disease of 
public health signif ic~nc· ~ i would also' ' ,~1lify for parole into 
the United States under t ~,regulation.'' .l~!serious medical 
condition" standard. ~t ~ s! a bizarre c ~truction of the 
regulation to read it ,~o· :· ~quire the p~if :f!cal admission of those 
statutorily excluded f. om ~dmission by1 iC I(lgress, based upon the 

very :~a•::d::e:h:r:e: : t:::t~:c:::j~ .Lnt in Berti;:and v. 
Sava, 684 F.2d at 212- 1 l~ ilthe Att?rney ~r:e~al' s parole , 
decisions must be uph~ d: f 1 there 1s ~I ~itimate and bona fide 
basis. Here, the fac ' th :~! these indiv1 '1 als are statutorily 
excluded from admissi · c [,tainly is a ~gitimate and bona fide 
reason for not bringi :t ~ .~ into the U ·~ed States in the first 
instance. While the A!tt'.o .. ey General ·S 11 may have the power to 
~arole a m7dic:ally exllu~ 1 ;1e aliens i:~ · ! the United States, it 
is appropriate, out of de 

1 
rence to Con ~ss, to at least ensure 

that there are compel I ing i ;·easons suppo ~ng the parole. Thus, 
we should argue that her~ ~as a legiti re ~asis here for 
denying or delaying t e -g , 1nt of paro~e ·,; 

e, FU:rther, we jh~~ ; 1. argue tha~ it '.~/~a~ wholly proper ~or 
the Attorney General ~·O. nil screen" t~~: i 

1

d.;i,,v1duals to determin7 
whether parole was wa1:1ran I ,d. The dist ft court was correct in 
stating that the resc!ree.n ·1 g was not a' 

1 ~· cedure provided for by 
statute. However, th~ st 1 

I 'ute does not .!·fine how the Attorney 
General shall exercis~ he ' ;parole power '1 See 6 U.S. c. 
§1182 {d) (5) {A); 2 Imm.it ra I 'l·on Law nd ·p 'cedure, §64. 02 [1] - [2]. 
As discussed above, t e·p ·~ale deciaio~ .~re to be made on an 
individualized basis, i a:i:ld 1 ·.;t certainly 1 ·.:'es sense for the 
individualized decisi·n t :be an inform 1one. There is no 
statutory limit on th~ nu, ers of time:. e Attorney General 
(acting through her agents ; Can II SCreenl <or interview the parole 
candidate before arri in :' t a determiri ion. 

' . 'I I LI 
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· I :i 11 
The district court's a.r on the co · ~t of "rescreening" 

interviews is not only c,1 rly incorrect dt also creates an 
unf avora.ble precedent• :cl rently I we a 'if acing a new 
interdiction situation wi' ; Chinese ali 6 1

• The Administration 
may wish to screen the in tdicted Chin ~~ by distributing 
questionnaires to assist :: ' /:determining 'ether any might qualify 
as refugees. This distri ;court rulin dould easily be invoked 
by those Chinese who are ;' 1 'creened-in" :, · /bar any "rescreening" 
before the Attorney Gene0 ; l exercises ~ :::jarole power. 

f. The district coil! I I also clearl~ J:r-red in finding that 
the government only bair~ 1 ~hese HIV H~~I ~~ns from admission and 
did not enforce the bar·~ lewhere. Th~· ~~dence presented below 
clearly demonstrated thati 11 refugees; .'.~ying for admission are 
tested for HIV. See Tran ript 517-518. )Further, as a matter of 
law, when an alien is a~p ing for refu ~ status abroad, he 
cannot be approved until. r is given a'• ' 111 medical examination. 
See 8 C.F.R. 207.2(c); 2 .! ' ' • ration L

1

• '·'nd F'roce ure, 
§34 .01 [4] [c] [iv]. If th,'E! ~pplicant is;.: f ~nd to be HIV positive, 
then he cannot be a.pprovte. I unless he req -I!ves a waiver of the 
statutory exclusion. Se·e ·: C.F.R. 207:·. · .~). Thus, the court was 
clearly incorrect in hold 1 g that the ~s ,~utory exclusion against 
HIV aliens is only bein~~-: ~creed agai~ ~!~aitians. 

_,,,,C""o""'l-=l...::a:...:;t:.:.e;:.;1r;..:a~l~E!:!.2s~~~r........ ;.l f E. 
: I .1 I' ~ I 

Finally, one of the :i 
1 
/i~a~ ar~um.e-q. :'.~ r~ised in ou~ pri'?r 

appeal from the prelimiria ! inJunction::, i nd in our certiorari 
petition, was that the Ha ! .Jian plaint~ff ~!were collaterally 
estopped from. arguing tha I !they have ~i · ~r First Am~ndm7nt or 
Due Process rights to ali 1 them acces·e , o counsel, in light of 
the adverse disposition ·:6 I i.those issu~:s ·rt the HRC litigation. 
We argued that the HRC cl : Is included !'a ;:interdicted rtaitians 
(including the Haitian; pl ! lntiffs here:) and that because these 
ieeues were raised in .the i : c case an~ ~ected, the Haitian 
plaintiffs could not r,e7~ '. igate the i~s . !~ h~re. 

The collateral estdp ' \ argument ~'w :.Md not help us on either 
the First Amendment or· pa ; 'le rulings.~ ·hat is because HCC and 
the other service organ±z 1·ions were rio parties to the HRC 
litigation and hence cari.:6.' 1· be bound to . he HRC First Amendment 
ruling, and the parole i~t' ,e was not ~a sed ~litigated in the 
HRC case. ! .. : f : : I 

M h 
' I•·, I I' h ' l ,, ' d f ' oreover, t e argume as litt e · nee o success given 

its reception in the prior, ~rounds of ~h· '.I litigation. Not only 
did the Second Circuit r~~ '.ct our colra ·' al estoppel argument in 
~he now vacated HCC l; 96~ !F.2d at 1334-;~38, i~ also rejected it 
in HCC II, 9Ei9 F. 2d at 13~ -1357. On 1 c i:l,tiorari from the HCC II 
decision, we raised colia · ~ral estoppel ~~ one of our primary 
arguments in favor of rev 'sal. See Br'U1f for Petitioners, pp. 
18-27 .. while the Supreme!~ :ourt ruled[i' ·1pur favor.on the.merits 
-- holding that the gov~rb ent may lawf 1 ay repatr~ate aliens 

·H .:J , ~: il 
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interdicted on the big~~ s without so ,Jling them for refugee 
status - - the Court coi;nptt.' ely ignored! o1 tf collateral estoppel 
argument. ·In its thirty~i 6 page opin.!i: , ~l 1 the Court never even 
mentions our argu~ent,·;a~ ite its pro~~ ~nee in our briefs. In 
that context, it is poss~1 • ~ to constrµ~ ~pe Court's ruling as 
implicitly rejecting our: I · llateral est ~rl argument (because, 
ordinarily, a court will; i 'ach issue pr@! · 1USiOn issues first 
before reaching the me;-:i:~I : l?f the case 1

) .·1 }[ 
i'· ;1: I 1 r • I . ;l . . . 

Even though we coul~ ~aise collate 1 estoppel again in this 
appeal, we should not de~i~e too much k, e tion to this argument. 
Having lost twice on thei:;!' I sue already! ' )!the Second Circuit and 
having received a possibl; I implicit reo ·~ion of our argument in 
t~e S~pre~e Court, the~p~·'. ~ect that aj ~panel o~ the Second 
C1rcui t will now embrace: ! 

1 
~ argui;'ei;.t wl ·:+la, be hoping for too. 

much. Thus, we suggest ~ ely raising, ·~ issue to preserve it 
in case of a need for ·f 1* er review. ' I :];I( 

; I : I \ ~ ' I ' 

\ "'l I I ,/ · ~/, ,:::

1 

:CONCLUSION .. : 

For the foregoin~I ~~ bns, I recoii 

1

:.

1

• d appeal. 
·/ ·1 I 1 . I 
J ' I ' I ~ i ; I 
·I 1 I l ' I• 
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