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Talking Points on Affirmative Action 

Q: What will the new regulations do? 

A: Without getting into detail, these regulations will continue our effort to target and 
break dovm discriminatory barriers. The Justice Department proposed these reforms 
last year. Consistent with the Supreme Court's rulings, the regulations will apply 
affirmative action in federal contracting where there is concrete evidence that tiie 
effects of discrimination continue. The Commerce Department is developing that 
evidence. 

Q: How can vou say that use of racial preferences is consistent vyith the Supreme Court's 
decision in Adarandl 

A: The Supreme Court did not outlaw affirmative action. It said that affirmative action 
had to be narrowly tailored to remedy discrimination. These regulations seek to end 
racial barriers where we find that they exist. When affirmative action is warranted, 
race will generally be just one of the factors to be considered in awarding the federal 
contract. 

Q: How do vou respond to charges that vou are again usurping Congressional authority? 

A: These regulations simply implement Congressional legislation. We are making sure 
our regulations comply with the Supreme Court's ruling. 

Q: What else are you doing v^ith regard to affirmative action? 

A: The proposed reforms to affirmative action in federal procurement are just one part of 
the Administration's effort to mend affirmative action. The Transportation Department 
and the Small Business Administration are working on their own rules. Last year, the 
Justice Department issued detailed guidance to agencies to establish limits on the use 
of affirmative action in the federal workplace. Furthermore, the Justice Department 
has coordinated a review of affirmative action programs at Executive Branch agencies. 
As a result of this on-going review, programs at some agencies have been modified or 
suspended to meet Adarand requirements. 
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Hopwood / Affirmative Action 
4/11/97 

As was stated by the Justice Department in its amicus brief before the Supreme Court urging 
review of Hopwood. the Fifth Circuit panel held that educational institutions in the Fifth 
Circuit may not consider the race of applicants as a relevant factor in making its admission 
decisions. 

The Administration believes that case was wrongly decided and in direct conflict with the 
Supreme Court's decision in Bakke. However, it is the position of the United States that,y 
absent fiirther judicial developments, Hopwood is binding law in the Fifth Circuit. [In an / 
appropriate case, DoJ would urge the Fifth Circuit as a whole or the Supreme Court to 
overturn the panel's decision]. 

Outside the Fifth Circuit, we continue to believe that it is permissible for an educational 
institution to consider race in an appropriate manner in its admissions process, consistent with 
the Bakke decision. 

A letter sent by the Department of Education to a Texas legislator seems to indicate that 
Fifth Circuit schools are at risk of losing federal fiinds from the Department of Education 
for complying with Hopwood. Is this the case? 

No. There has been some confiision on this issue based on mischaracterizations of 
Education's letter. To clarify: Educational institutions in the Fifth Circuit are not at risk 
of losing federal fiinds for complying with"HoB^ood. Nor has the federal govemmgnt 
encouraged or required any institution in the Fifth Circuit receiving federal fiinds to 
engage iniace-conscious affirmative action that is inconsistent with the prohibitions In 
Hopwood. Education has repeatedly made thesê  points in the past few days to clarify any 
confijsion. J 

Drafted by Dawn Chirwa, Counsel's Office 
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Proposition 209 
April 9, 1997 

We are obviously disappointed with the decision of the court on Proposition 200 The 
Department of Justice had filed an amicus bi ief in tlie case and we continue lo believe that 
209 is unconstitutional. The White House Counsel will discuss possible next steps with 
the Department of Justice. 

Drafted: MEGlynn 
Cleared: Dawn Chirwa, Office of White House Counsel 



Hopwood Case - Texas Affirmative Action 
April 4,1997 

Background: Several Texas state legislators sent the President a letter asking him to intervene in 
the Texas higher education affirmative action case. The Department of Justice filed an amicus 
brief in the original case, but subsequent decisions by various courts have left the case in a state 
which is somewhat unclear. The confiision was compounded by a letter sent to the state of 
Texas by the Department of Education which seemed to imply that Texas is in danger of having 
its federal aid terminated if schools comply with the restrictions on affirmative action set forth in 
Hopwood. 

Until some intemal discussions between Justice, Education and the Counsel's Office take place, 
our guidance is: 

• The Department of Education's Office of Civil Rights is currently conduting a reveiw of 
the Texas state system of higher education to ensure that it has eliminated all renmants of the 
forms er segregated system. The Department of Education fiilly expects that the state of Texas 
will remedy any effects of past discrimination, thus making them eligible for fiinds under Title VI 
of the 1964 Civil Rights Act. 

ME Glynn 
Dawn Chirwa ~ WH Counsel 
Myron Marlin ~ DoJ 



Supreme Court decision on affirmative action 
July 1, 1996 

The Supreme Court today refused to hear an appeal of a decision by the New Orleans-
based 5th U.S. Circuit Court of Appeals which ruled that race could not be used as a 
factor in admissions policies at state-run colleges and universities. 

The state of Texas asked the Supreme Court to review the 5th Circuit's ruling in 
Hopwood vs. Texas which struck down a 1992 University of Texas' admissions policy 
as unlawful discrimination. In its decision the 5th Court not onlv struck down the 
former Texas policy, but went further and ruled that a landmark 1978 Supreme Court 
affirmative action decision (Bakke) -- which allowed the use of race or national origin 
as one of many factors in a school's admission policv — is no longer good law. 

Texas was supported in his appeal to the Supreme Court by the Justice Department, as 
well as nine states and the District of Columbia, who filed amicus briefs. 

The refusal by the Supreme Court to hear the case means the lower court ruling 
stands, thereby putting in jeopardy affirmative action admissions policies at state 
schools in Texas, Louisiana and Mississippi. (The 5th Circuit's jurisdiction.) 

The Supreme Court's decision is complicated for several reasons. Texas had a policy 
in 1992 which essentially set up a twin track system for minority and non-minority 
students. It was challenged, found to be unlawful and changed by the state in 92. Four 
white students sought damages under the old policy, were originally denied and 
appealed their case to the 5th district court. The 5th district then reaffirmed the 
unlawfulness of the old admission policy and went further to rule that Bakke was no 
longer good law and race could not be used as a factor in admissions. The Supreme 
Court based its refusal to hear Texas' appeal on the fact that the original 1992 Texas 
admissions policy had already been changed — making the case moot. This was not an 
affirmation of the 5th Court ruling, but a determination that the original problem (the 
92 admissions policy) no longer existed. 

Background drafted Kathy McKiernan with Myron Marlin at DOJ and Dawn Chirwa, 
Counsel's Office 6-7963. 
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Hopwood/Unlversity of Texas Affirmative Actio Case 
Contact Myron Marlin 616-2765 

The Supreme Court today decided not to hoar the Hopwoori case - a case In 
which the 5th Circuit ruled that race cannot be considered at all in deciding 
whether to admit an applicant. 

By d g ^ x y y a j ^ a r case, the Court did not agree with or affirm the decision 
of the BthXIrcuiT. Declining to hear a case does not express any view on the 
merits of the case. 

In fact Justice Gjri6bura_and Souterj;ecognized the issue was important and 
needed to be addressed. But tT^^T^d that this was not the appropriate case 
to resolve them - because th« program in question had already been 
abandoned by the University. "We must await final judgmem on a program 
genuinely m controversy before addressing [this] important [issue]." 

The Court today did not say that race cannot be used In admissions. Nor did 
It overturn its own decision - in .Bakke -- holding that race can be a plus factor 
in the admissions process. 
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AFFIRMATIVE ACTION O&A 

Q: What does the procurement proposal drafted by the Justice Department mean for 
minority businesses? 

A: It is important to note that this is just a proposal at this point and we are still looking 
at possible impact. 

The proposal provides a new framework departments and agencies must use to meet 
the standard of "strict scrutiny" laid out for federal race-based programs by the 
Supreme Court last year. \I^^'NM' 

/ - v i 
The proposal is designed to/illuminate Fraud and abuse through strict certification 
procedures and penalty for mlsifying claims of eligibility. 

The court has upheld similar approaches on the local level. 

Q: What has the Administration done since the President pledged to "mend not end" 
affirmative action programs? 

A: Instituted a constitutional review of affirmative action programs covering federal 
procurement and employment. We have issued new guidelines for federal 
employment and are reviewing the proposal for procurement. 

Taken a hard look at affirmative action programs concerning federal grants and the 
process by which states set affirmative action goals. 

Suspended the Rule of Two Program for failing to meet the narrow tailoring 
requirements set out by the court. 

Q: What has the Administration done to offset the negative economic impact on SDB's as 
a result of the Rule of Two suspension? 

A: The Administration has developed several proposals to address the negative impact 
and we will continue to look for ways to offset the losses suffered as a result of 

suspension of the program. Four rules have been proposed: 

• A 10 percent evaluation preference for SDB's involved in construction. 

• Provide an evaluation preference to cover the bonding aspects of SDB bids. 

Looking at the past performance of primary contractors in substituting with 
SDB firms. 

• Notification of sub-contractor substitutions. 



Q: Where does the Administration stand on race and sex preferences? 

A: As the President has stated in the past, we are against the unqualified receiving 
benefits over the qualified regardless of race or gender. 

Q: Where does the Administration stand with 8 (a) programs? 

A: We are working to improve the efficiency and overall operation of the program to root 
out fraud and abuse pointed out by the IG and GAO. 

We have defended the constitutionality of the program in court. 

Q: What is the Administration stand on Dole-Canady? 

A: We opposed Dole-Canady it ends not mends affirmative action. 



DRAFT _ .. 
TALKING POINTS FOR MIKE MCCURRY 

RE: AFFIRMATIVE ACTION 

— I n July 1995, the President asked the Justice Department 
to review federal affirmative action programs to ensure their 
constitutionality (following the Marand decision), 
effectiveness, and fairness. 

—The Justice Department has been working hard to ensure 
that these programs (which includes employment initiatives, 
^ocure»ent^e?forts, and grant programs) satisfy the &aatftnfl 
Standard-namely, that they are -narrowly tailored" to meet a 
"compelling need." 

— L a s t week, the Justice Department announced completion of 
i t s review of the federal employment program. I t defined the 
oaJameters for use of race and ethnicity in making personnel 
decisions and indicated that the use of race-conscious measures 
sSould be limited in duration, and targeted to address the 
specific remedial purpose. 

—The Justice Department review of procurement programs i s 
continuing. 

After reviewing complex economic and s t a t i s t i c a l data, the 
Justice Department has determined that there ^ ^ J i l f^^^^^ * 
"compelling need" for federal programs to benefit disadvantaged 
minority businesses. 

—The remaining issues involve how to "tai l o r " their 
programs to ensure effectiveness and fairness—which businesses 
should be assisted, how that assistance should be calculated and 
provided, and when that assistance should cease. 

The Justice Department has been reviewing methods for 
answering those questions and has been meeting with interested 
and knowledgeable parties to determine appropriate approaches. 

—As part of this process, John Schmidt and Deval Patrick 
met last week with agency general counsels at the White House to 
s o l i c i t their input. 

— A t this meeting, the Justice Department discussed with 
agency general counsels a proposed approach that would tailor 
certain federal procurement programs. 

..While the proposal would change the administration of 
those programs, i t would "mend, not end" them. 

— L a s t week's meeting did not finalize any decisions, and 
the Justice Department's proposed approach certainly has not been 
adopted as Administration policy. 



< 

—We anticipate that an announcement will occur in tha n«ar 
future regarding this phase of the Justice Department review. 



3 - Z^'^-ftT 

Press Guidance 
March 15, 1996 

Affirmative Action 

Excerpts from Sacramento KST Radio interview with the President on March 8, 1996: 

Q: Yes, but your own White House, according to the New York Times this morning 
is going to suspend a whole program for minorities, after a long review from ~ you 
decided that for three years, all federal programs -

The President: That's what ~ I know that's what the story says, Enid -

Q: — how does that square with what you're saying? 

The President: Well stories like that get written because people write stories based on 
anonymous sources and never call the White House and ask if it's true or not. 

Q: So you're saying that that is not true? 

The President: I'm telling you that I have received no reconmiendation on that issue. 
So I don't know - I suppose they've meant that either the Justice Department or 
someone else is going to recommend a suspension of the affirmative action contracts. 
Now, that's different from education, employment and contracts that federal 
goverimient's been active in. 

I read the story ~ it said that we were going to suspend the programs 
for three years in the contracting area. But I have not seen a single piece of paper on 
that, I have received no recommendation on that, so whoever leaked that story to the 
New York Times maybe knows more than the President does. I have received no 
reconmiendation one way or the other on that. 

From transcript 
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DRAFT 
~ALKIHG POINTS FOR MIKE MCCURRY 

-RI: AFFIRMATIVE ACTION 

__ -·In July 1995, the President asked the Justice Department 
to review federal atf irmativa action programs to ensure their 
conatitution~lity (following the Adarand decision), 
affectiveneaa,. and fairness. 

--The Justice Department has bean workinq hard to ensure 
that th•• programa (which includes employment initiative•, 
procuraent efforts, and qrant proqrams) satisfy the Adarand 
•tandard--namaly, that they are •narrowly tailored" to meet a 
"czompellinq need." 

- -~Last week, the Justice Department announced completion of 
it• review of the federal employment program. It defined the 
parameters for use or race and ethnicity in making personnel 
deaiaiona and indicated that the use of race-conscious measures 
should be limited in duration, and targeted to address the 
specific remedial purpo••· 

--The Ju•tice Department review of procurement programs is 
continuin9. 

--After reviewing complex economic and statistical data, the 
JU•tice·Department has determined that there •till exists a 
"c_ompellinq need" for federal proqrams to benefit disadvantaged 
minority buaine••••· 

-ml!The reme.ining iasuea involve how to "tailor" their 
program• to ensure effectiven•aa and fairness--which busine•••• 
Should be asaiated, how that assistance shouid be calculated and 
prov14*4, and when that assistance should cease. 

--The Justice Department has been reviewing methods for 
answerinq tho•• qua•tiona and has been meetinq with interest•d 
and Jtnowled9aable parties to determine appropriate approaches. 

--Aa part of th:is process, John Schmidt and Deval Patrick 
mt laatwaek with aqency qeneral counsels at the White Houaa to 
solicit :-their input. 

.. --At thia meeting, ·the Justice Department d.i•cusaed with 
qency t•neral coun••l• a proposed approach that .would tailor 
oartain fede~al procurement prQCJrams. 

--While the proposal would chanqe the administration of 
those programs, it would "mend, not end" them. 

--1.ast week's meeting did not finalize any decisions, and 
the Justice Department's proposed approach certainly has not been 
ad.opted :·aa A4-inistration policy, 
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--We anticipate that an announcement will occur in the near 
future regarding this phase of the Justice Department review. 



Adarand guidelines ^ 
March 1, 1996 

The Justice Department is expected to release today (at 2pm or so) a memorandum to 
federal departments providing post-Adarand guidance on affirmative action in federal 
employment. Th îia-is-seme-ifltemal disouaston-abetrt-helding it.-WilHet yuu know. 

Through this memorandum, the Justice Department, as part of its ongoing review, will 
inform the general counsels of each agency as to how Adarand will affect their 
intemal employment decisions. This guidance is not expected to dramatically alter the 
way federal agencies currently implement affirmative action. The guidelines make it 
clear that affirmative action can still be used, even after last year's decision. They will 
however compel the agencies to make sure there is a need for such affirmative action, 
each time it is used. (See Q&A for elaboration.) 

The President has said we must mend affirmative action, not end it. This is further 
guidance to the agencies on how exactly to mend it. 

The executive summary and Q«feA are attached. 

Drafted: KMcKieman with Myron Marlin, DOJ, 616-2777 
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POST-ADAHAND GUIDANCE ON AFFIRMATIVE ACTION 
JS VEDVUM^ EMPLOYMENT: Q'S AND A'S 

Does AriflfUBd prohibit federal agencies from engaging in race-
based afflnnative action in tho workpUce? 

No. Tho Supreme Court ll) MBnDd dW not estabUah a 
constitutioi«a bar on the use of racê basod afflnnaUvo action 
measures by tlie govcmineftt in the federal workpJace (or in 
other federal Activities). Rather, the Com* held that luch action 
is, as a ooMlinitloMl matter, subject to strict judicial scrutiny. 
Moreover, a rtrtxig majority of the Court m Mmoi «!joot«d 
the proposition that strict acmtlny of affirmative action mewuics 
mwuu t̂rict in tbeoty, fatal in fact," and agreed that such 
mcâ utw may be penniwible evert uod« Strict scnitiny. The 
purpo>e of this memorandum is to provide guidance, hi Ught of 
A<Mrand. on the drcumstances in which agenclca may take taco-
bafled action hi the woikpUcc and the manner m which such 
action may lie carried out. 

WhUe it did aol ortabliah ft constitutional bar to raCe-based 
sffixmatlve acdoo in the federal workplace, does AtlaiBlUl 
nevertheless require a retreat from such action? 

The Administration is ftrmly committed to fair employment 
practices that open opportunities to all Americans. It is also 
committBd to ensuring that its worictorcc draws on the fuU range 
of the nation's talent. Afflnnative action efTorts can «iyance 
those vital objectives, but those etfosts must comport with 
Adfinnd. Federal agencies have long bean suî ject to the 
S S S i of Title vn of th. 1964 Civil Bights Act, which 
ptohibitfl discrimination on the haAis of race or othmcity in 
employmeift and imposes Umits on the use of affirmative action 
intive woricplace. As a result, aroUcatioo of tto iSk^JS^ « ^ 
aonitiny sandard should not require major modifications m tne 
wS IMiSlagencies have been implementihg affirmative action 
poUcles. However, in oider to assure tiuit race is used in a 
Sffim>f consistent wltti tiie consUwtlonal standards of A^LOml. 
each agency wUJ be expected to utiliro tho guidance ^̂ ^̂  »° 

' this memorandum, and communicaie It as necessary tiiroughout 
the agency. 

Does tiw guidance memorandum apply to affirmative action 
efforts in the federal woritplacc tiiat are intended to beneflt 
women? 

7nn Wi Tvj zv;«T riHX 96/ez'Zo 
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^̂ dgUUjd applies to the federal govemment's use of racial or 
ethnic criteria as a basis for dccisioiunaklng in connection with 
afflnnative action cfTbrts. At ti^is time, strict scmtiny does not 
apply to gender-based affirmative action measures of the federal 
government. Under current Supreme Court authority, such 
action is subject to Intermediace scmtmy. merefore. the 
guMance set torth in this memorandum docs not apply hi oU 
respects to gender-based afflnnative action programs in federal 
employmeni. However, applying tills guidance to gender-based 
programs should ensure that tiiose prognunB meet applicable 
legal standards. 

Dow tiie guidance memorandum apply to afnrmative action in 
private sector employment? 

Atond's appUcation of strict scrutiny Is premised on tiie 
limitations tiiat equal proiection prhiclplcs place on 
govemmcntal action. Mt"^^' tiiorefore, dow not ^ l y 
directiy to employment aetiona of privata employefs, who ave 
not subject to equal protection strictures. LUce public 
omployers, private employed are subject to Titie VH of ttie 
1964 ClvU Rights Act. The Supreme Court has held timt tiie 
Titie vn standards governing affirmative action hi tiie 
workplace ai* less stringent than tiie constihitional standards, 
and SO in some circumstances, measures tiiat would satisfy Title 
VH might not meet the AdaK&nd requirements. 

Ate outreach and reciuitroent efforts, which arc designed to 
hiwcase oppoitunitlea for minorities in fedanl employment, 
subject to Adnrtn̂ '̂  

A/toraflH generally wlU not apply tO measures to Increase 
employment opportunitia for minorities, where race is not used 
in actual selection decisions. Otdhiarily, outreach and 
xQcruitment arc prime examples of such measures. 

Does h i ^ * ^ apply to tiie use by agencies of numerical goala 
for minority participation hi employment? 

^ The establishment of numerical goals for minority participation 
in an agency's woricforce should not «h« concerns 
Adan^ whert rac*-baacd decisionmakmg is not used to achieve 
ScaSr, and tiie goal is tied to the avaiUibUlty of ntinoritiea m 
the quaUfied Libor pool in the relevant labor market. Where 

- 3 
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A: 

At 

race is u«>d to meet tiie goal, that action must be supported bya 
^omii^govemmental interest, and must be narrowly Utilored 
to the achievement of tiiat interest. 

What is tiic range of employment decisions tiiat are subject to 

Adarand applies to lacc-based employment actions that ftd^ial 
tdS, purauant to formal x̂ guUtions axKi internâ  agency 

^ ^ » a . or in connection widi informal decisions With 
S ^ r ^ a r t i c u U r jobs. Adaond reaches the use of mce with 
SSect to final employment decisions, as weU as hi «eP« 

to a final decision. It covers flie use of race m decisions 
legottilng hiring, promotiort, tralnhig. scholarships, 
leasaignments, and woricforce reductions. 

Under Adftttfldi. may an agency voluntarily tid» " « * - J " r J . . 
^^ttuSlction to benefit mborities, in the absence of a judicial 

Scn^y diacriminated agamat minoraties on 
the basis, of face? 
A prio* judicial, administrative, or legislative determination of 
dii&minatlon by an agency Is not required. Nor an 
AMMov have to admit that it has discriminated, either 
l ^ l Z l S s X S S i t i y , before adopting affirmative aĉ ^̂ ^ 
mMsureT An agency must, however, have a strong basis in 

tiiat it. practices have resulted Ui 
T l ^ J ^ i exclusion or underutilization of minorttU« whavo 
l ^ ^ x p d exclusion perpetrated by otiiers. and tiiat a tace-
E ^ T ^ p d i a l effort is appropriate. Thai evidence may take 
STTorm of statistics ti«t Show a gn»s f ^ ^ ^ ^ ^ ^ J ^ ^ ^ ^ 
SJnber of qualified minorities in ^ ^ ^ ' " ^ ^ l ^ J ^ ^ 
particular job and tiie number of mmorities at the "jen̂ V ^no 
hoU that job. Hio statistical disparities must be subswntial 
S S ^ r u . suggest tiiat minorities beir« e l̂udcd ftom 
consideration because of factora reUted to race. 

Statistical evidence may be supplemented wltii Miecdotal or 
d^um^tary evidence showhig historical - ^ " ^ f ^ ' l ' Z . ^ ' 
S^^vS^sence of minorities hi a job «itege«y "^J^J^^ 
^ r i ^ of time, such additional evidence is particularly M l e ^ 

w l i n s S S a l samples « ^ ^ ^ ' ' ! : i r * t ' " ' ^ ; w « > m ^aSieulS^ioymeiit practices have dissuaded minorities from 
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A: 

applying for jobs or accepting offers cart s«fve to buttress 
statistical disparities. 

Wfcere can agencies obtain statistical profiles of labor markets ^ 
and job categories? 

One such source Is the 1990 CiviUan Labor Force (CLF) data, 
m0ntalned by die Census Bureau. R reflects the racial and 
othnlc distribution of tlie aivUian labor force by m ôr 
occupations. The Office of Personnel Management (OPM) also 
maintains a Central Personnel Data FUe tiiat provides woric 
force mformation by occupational code. The Equal 
Hmployment Opportunity Commission can make available to 
agencies a Cross Classification Tabic that CM assirt agenclw m 
rMlchlng OPM and CLF classifications. FinaUy. OPM and tiie 
Census Bureau have agreed to conduct preUmhiary statisttcal 
staidics to help agencies match job requirements and appropriate 
aĵ Ucant pools. 

Under Adax&fld, may an agency take race-b»«ed action for 
nonremedial reasons? 

Aikand docs not foreclose such action. Efforts to ftdvan^ an 
agency's operational objectives may supply a predicate sufficient 
to permit race-conscious employment actions, apart from any 
remedial objective ttie agency may have. 

First, agencies may have operational objectives tiiat can be 
served by a diverse woritforoc that brins9 a wide array of 
backgrounds and perspectives to tiie issues tiiat agencies 
conftont and tiio choice* tiiat they must make. In Short, 
diversity may bo essential to sound decisionmaWng at an 
agency. However, divenity for dlveiwty's sake is an 
imperniissible predicate for afnrmative action. Raflier. an 
agency must have an identifiable operational need for: diversity 
of ophiion In tiic agency's woikforco. It must have some^ls 
to bcUcve that, ui ttie aggregate, diversification of its workforce 
WUl make a difference hi tiie anay of pcrspecttvea 
communicated ai tiie agency, and tiiat this greater diversity wUl 

• significantiy enhance the performance of the agency's functions. 

Second, an agency may also have an operational need to 
pnsmote community trust and confidence, tiius J « » « ^ 
of racial considerations in employment decuioos. For example. 

4 -
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fedeitd law enforcement organizations and tiie military are 
dependent on community support to fiinction effectively. An 
^ o y must, however, have a weU-articulated basis to support 
any assertion that a need for community tnist and confldenoe 
justifies the use of racial criteria in employment, decisions. 

In botii Adanmd and SffiSQQ. the Supreme Court sinMsed the 
unportance Of ushig race-neutral measures to achieve tiic 
objectives of i»cc-based action. What does tills mean for 
affirmative action in fcdeual employment? 

A critical element of the oaiTOW taUoring requirement is whetiier 
race-neutral alternatives were considered before tiie government 
took race-based action. However, in neitiier Cmou r̂ or 
Adarand did tiie Court say tiiat tiie govemment must exhaust 
nl»-neutral measures prior to resorting to lacê onsclous steps, 
Katiier. what is lequired is tiiat tiie government can?ftiUy 
consider whetiier race-neutral alternatives would be aa 
efficacious as race-based measures. Thus, before making rao*̂  
based employment decisions, an agency roust consider whetiier 
the objeoflves of tiie action can be served througli alternabves 
that do not kkvolve tiw use ot race hi decisionmaking. These 
altematives include tiie eUmination of unnecessary employment 
ptactioes tiiat have tiie effect of eiccluding mhioridcs, and 
outieach and recruitinent efforts. An agency need not exhaust 
such altematives prior to taking race-based action, where such 
alternatives would not be efficacious. 

If race-neutral measuics alone are injufllcient to achieve an 
agency's compolUng mterest, how may an agency aomaUy use 
racbl criteria In making an employment decision? 

In those eJtcumsfauices. racial criteria can be used in 
deeisionmaWng. along wldi otiier fectors, when evaluating tiui 
quaUflcations, background, and experience tiiat an apphcant 
brings to a job. FlexlbUity is critical, however. 

There ait two kinds of race-based employment actions that, 
because of tiielf rigidity, would be P»rti"»»«lyjJ'^ 
constimtional challenge under strict scnitiiiy. The first U the 
uw of auotas. Unlike goals, which ortabUsh only a mimencal 
i*jectiv6 to be amtined ttuough an ^ ^ ' K ^ ^ ' ^ ' J ^ 
iMulre tiie selection of specified numbers of minoî es witiiout 
S^torelative qualifications, availability, or appUcation 
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rates. Quotas In federal employment ware impermissible before 
AH.wnH - they are barred by Titie VH. The second type of 
action tiiat is vulnerable Is one hi which race or etiuiicity Is tiw 
solo or dominant requlioment for oUgibUity for a particular 
employment opportunity. 



FOBT-ADARAND GXJIDANCP ON AFFIRMATIVE ACTION 
IN FEDERAL EMPLOYMENT: KXECUTTVE SUMMARY 

PURPOSE OF MBMORANDUM 

I 

The putpoao of this memorandum is to provide guidance On the 
use of affirmative action hi federal employment, in Ught of tiie 
Siqueme Court's ruUng last year in ft<1am"d Cnnitnictors. Inc. 
t; P*wia 

Under Ad*""̂ '*. tiie use by Uie federal governmwU of ladai or 
etimic criteria as a bftsis for decisionmaking in oonnection whh 
affinnativc action efforts are, as a constitutional matter, subject 
to strict judicial BCiutiay. Under strict scnitiny, such measurftfi 
muBt servo a compelling governmental interast and must be 
nartowly taUoicd to serve that interest. The compeUlng hitercst 
prong fbcuaas on the obJectivea of tiie measure. whUo tiie 
narrow taUoiing prong focuses on tba metiiod by which tiie 
govcnunoit seeks to meet tho objective. 

The federal govemment is firmly committed to fair employmeni 
practices tiiat open opportunities to an Americans. Ills also 
committed to ensuring thai In wortcforce draws on tiio fuU range 
of the nation's talent. Affirmative action efforts can advance 
those vital objectives, but tiwse efforts roust comport wltii 

Federal agencies have k>ng been subject to the standards of Title 
vn of the 1964 Civil Rights Act, which prohibits discrimination 
on tiie basis of race or etfinicity hi employment and imposes 
UmitB on the use of afflnnative action hi the workplace. As a 
mult MipUcation of tiie AfSazud Strict scnitiny standard shouU 
not require ni^or modifications in tii» way fbderal agencies have 
been in^demendng affirmative action poUdea. However, in 
afdor 10 assun tiiat race is used in a mansar consistatt witii die 
conatxHrtional standards of Adannd. each agency wUl be 
M9«oted to utUisce the guidance set forth in titis memorandum, 
and conunuflicate it as necessary throughout tbe Bgfiocy. 



SCOPE OF ADARAND 

Â krand aî Ues to race-based empioymem actions tiiat federal 
agencies take pursuant to formal relations and Intenial agency 
prY»cedures, or hi connection wltii Infonual decisions regarding 
particular Jobs. AdUBOd reaches the uac of raoo witii respect to 
final employment deoisions, as weU aa steps leading to a final 
deoiaion. It coven tho use of race in deeisions regarding hiring, 
promotion, training, schohirthipB, reasslgnmenu. and woritforce 
reductions. 

Ari|̂ Ĥ(y generaUy will not apply to measures to hicrcase employment 
oppotninWes for minorities, where race is not used in actual selection 
decisions. For example, outreach and recruitment efforts - such as 
attendhig job falra and minority professional association meetings, and 
makhig vacanotoa known at schooU wtth substantial ntinority anrolhnant 
- hi order to expand tiie pool of quaUfied appUcants ordinarily wiU not 
be Bubjeot to AftaouuL-

Th« establishment of numerical goala for minority participation ni an 
agency's woricforce should not raise concerns under ^jtaoiul where 
race-based decistonmaking is not used to achieve tiie goal, and tin goal 
is tied to tiie avaUabUlty of minorities in tiie quaUfied labor pool ui tiie 
relevant labor market. 

At tiiis time, stria scrutiny does not apply to gondcHjased afflnnative 
action measuTBs of the federal government. Under current Supreme 
Court autiiority, such action is subject to hitermcdiale scrutiny. 
Hierefore. tiie guidance set fortii hi tiiis memorandum does not apply in 
aU reapcscts to gcndcr-basod affirmative action programs in federal 
employment. However, applying tiiis guidance to gender-based 
programs should ensure tiiat tiiose programs meet appUcable legal 
standards. 

AonfTi 



COMPKIJUNG GOVERNMENTAL INTEREST: REMEDIAL PREDICATE 

««««Hin.>iMM the fact and history of rachti discrintination hi society at 

S^fcderal government. Under AdattmL howevw, tho govef^ent 
^ ^ v e a^pcmns h.terest hi acdng to n ^ y the ideotified 
«iffticts of 118 own discrimination, or of tts own pra<*ces itô  
unSentionaUy cTcteod tiie effects of disoimtaation by otiien. 

# A prior judiehd, admmistrative. or legislative dctemtination of 
discrimination by an agency Is not requiied, NOTdpes an 
aeencv have to admit tiiat It has discriminatod, eittief 
imSnaUy or inadvertentiy. before adopting afflim^^ 
measurea. Hbwever. an agency must have a strcmg basis ta 
evidence for its detemtination Oiat its practices have nssulted hi 
a significant cxchislon or undenitilizatten of minorities or have 
pcipcioatcd exclusion perpetrated by oflien, and tiuit a race-
based remedial effort i» appropriate. 

That evldeBee may take tiie form of ^tiatics tiij^^ 
dĥ iarity between flie mimbcr of qualrfied njiorities in ^ 
tSwmt htixir pool for a particular job and tiie member of 
X S w T t S I U y ^hoMd tiiat job. Th; 
SSStiea must be substantial enough "^^W^ 5 ^ J ^ f ^ 
are bdng excluded f iw consideration becauao of factors rotated 
to rttce. Agencies may oWamhiboijmari«*i^^ 
the Census Bunsau, tiie Office of Personnel Management, and 
the Equal Employment Opportunity Commission. 

Statistical ê ridence may be suppkm t̂cd wiOi ""odohti or 
documentary evidence showing historical undeirevrestjtotion orthe 
v S ? 3 » of mtaorities h. a Job category over a long Peri«l of 
^ / S ^ i S i o n a l evidence h partictthuly ro^ 
^ ^ m m^.) Shnlholy, evidence tiiat pa«icuhir « ^ o y ^ ^ 
3 S » have dissuaded minorities ftom ^ P P ^ y ^ ^ ' i ^ ! " ' * ^ ^ 
SSrSnlerve to buttress statisticiddi^^ ^ . ^ . 2 ^ ^ 
S t y undcncpres«itation stems feom tiie 

ft^ tninorily eandldiues whh other a ^ ^ 
cortJS^a tiuit shnply can make more am 
S S S T i V r i t y ^ may not justify ttK. use of racc^^based remedhd 

' oieuuies. 
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COMPELLING GOVERNMENTAL INTEREST: OPERATIONAL NEED 

• Efforts to advance art agency's operational Objectives may also 
mn»lv a oredlcato sufficient to permit race-conscious 

I, S^^yiiSaSons. ap^ ftom any remedUl objective the 
agency may have. 

Aeencios may have operational ol̂ i>etives can be served by 
V ^ J Z wciferee ti»t brings a wide array of tackgrounds and 
owtBDootives to tiie issues that tiicsc agencies confront and Uie 

'• \ ^oic«^ tiiat they must make. For example, agencies ti»t are 
charged witii handUng matters that particutaily 
communities might have an operational need for a more diverse 

: w S I ^ iTpubUc housing and urt«n V ^ v ^ y ^ ^ care 
among underserved popuhitions; economte dlsioc^on hi 
S t y communities). In short, dlv«rity may 
sound dedslonmaking at an agency. However, diversity tor 
divcrsltv's sake is an impenniaaUJle predicate for affirmative 
S " ^ ^ ! an ai^muThave an identifiable ope«tional 

for diverahy of opuiion hi tiie agency's woricforcê  BmuJ 
Sve some basis to bcUeve tiiat. b ti» aggregate, diversification 
of Its woritfoicc wUl make a difference w the amy of 
perspectives communicated at Uie agencyjnd tiutt iWj gwater 
SJeSty will significantiy enhance tiie perî ormance of tiie 
agency's fonctions. 

An agency may ahw have an operational need ^ promote 
c o n S i tiust and confldeneo, tiius justifyhig tiie use of ractal 
^ ^ S o n s in empleyment decision! ^or e«ampte^ed(^^ 
ST^SSSient or^Sition. and flie mmh«y «û ^ 
community support to ihnction effectivdy. 
»«^3ovOT activities of law cnfon»ment organizations are Ukely 
tolSSi t ^ ^ t y of agents of diverse 
S d S ^ - An agency must, however, have a weu^art^J^ 
bSs^wpport any assertion that a need fo*^^ 

i S d cOTfiS^ justifies tiie use of racial criteria hi employment 
docislona. 
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NARROW TAUORING ANALYSIS 

In deteiminhig whether race-based employment action is 
S ; ; S S S 3 « d to serve a compeUing interest, a number of 
factora should be evaluated. 

HKC-MoitiaLAlIfifflftllsaa. Before making race-based 
S ^ S d S S r S agency must oomnder whoth^^ 
^ S e s of tiie action can be served through m^ures tiiat dO 
„<i involve the use of lace m dcclsionmakmg. These 
SLativea inchide tiie cllmhiatioti <rf um»cess«y that 
L e the elfect of exchiding minorities. ̂ ^ ^ ^ ^ 
recroitment efforts. An agency ne«rinm«han^ 
alternatives prior to taking racfr-based action, where tiiose 
afteinatlvea would not be efRcaclous. 

S wmid not be efficacious, racial criten* can be U8«i m 
Somnakhig. along witii other fectors. when ̂ ^ ^ ^ ^ 
^^cations, b«*g«>«nd, and eitpeneoce appUoJ^ 
S r ^ j o b l p t o d W U t y is Critical. R«» i S S J 
thTSlTor £mhiant fiwtor hi reachhig an employment deeUion. 

! S an ifflnnad̂ ^̂ ^ effort Li justmed on « « n « ^ 
grounds, any numerical goal for mhiority pardca^n in a job 
SSsory have a reasonable relation to ti» extent^a 
doSmiJralcd disparity, die mimber of v^^^f^*"^ ^ . 
iShdjmty of qSfled candidates. B?^,*!*^,**^,^^,^^*^^ 
ivS^tJofcandidateKwiUbejudgedhirrfationtotiie 
« 3 S ^ 3 x « market. An agency may use aho^ 
;r»mewbat Mgher ti«n tiie percentage of n * ^ ^ ^ ' , ^ a « hibor p«>l hi order to eUnunate an exiraortUnarily 
severe underropresentation. 

5 ^ of bnpaa on tiK»e hKUviduata ia constitutionaUy 
JSS^sible, S « burden oannct be too oneroua-
?™ioymoni deetelons that upset firmly - ^ 
^ S S o S (such a. the loss by a more qnaUflê  
S S S g j * ) a«» litoly to be viewed as tw buidenaome. 
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nf Pmenun. The scope of tiie beneficiaries of a race-
gSS^Sre l tou ld be tied to the predicate for tiie measure. 
If tiie measure is uitcnded to remedy discrimination against a 
partkular mhiority group, only membcre of tiiat group should 
baiefit from til© measure. ShnUariy, an operational need for 
memben of one mlnotily group would not justify tiia use of 
tacê based measures tiiat benefit membera of anotiier group. 
The geogzaphlo scope df a race-based action must also be 
limited where tiie relevant market for a particular job Is regional 
or local. 

r>„^rihnfV Program. The use of race-based employment 
d S n s should beof ihmtod duration. Alternatively, such 
action should be subject to periodic review hi oitior to enable aa 
agency to determine whetiier its objectives have been met. if 
ncthbasod measures tiiat were justified when adopted ara no 
longer needed at a hUer date, tiiey should be discontinued. 



President Supports Affirmative Action Done the Right Way 
Wednesday, July 19, 1995 

"Affirmative action has been good for America. But that does not mean it has always; 
been perfect. That does not mean that it should go on forever. Affirmative action 
should be retired when its job is done - and I am resolved that that day will come. 
But the job is not done." 

President Clinton, Wednesday, July 19, 1995 

Our Central Challenge. As we approach the 21st century, the President believes we must 
' r̂ .;tnrft the American Dream of opportunity; tind t'nmmon Ground amid our great diversity of 
opinion and experience; and strengthen the American commitment to Equal Opportunity for 
all, special treatment for none. 

Presidential Directive to Ensure Affirmative Action is Fair. Affirmative action must be 
consistent with our ideals of personal responsibility and merit. Today, the President directs 
all federal agencies to comply quickly with the Supreme Court's decision in Adarand and to 
apply four standards to make sure that all affirmative action programs are fair: 

0 No quotas. 
o No reverse discrimination. 
o No preferences for unqualified individuals. 
o No continuation of programs that have met their goals. 

Any program that does not meet any of these four principles must be eliminated or changed. 

"Set-Asides" Need Reform. In some cases, "set-asides" have been misapplied, misused or 
even intentionally abused. Therefore, the President Clinton has ordered that we: 

, o Craclt Down on "Set-Aside" Fraud and Abuse. Make sure set-asides go to 
businesses that need-them most. No permanent set-asides for any company, 

o Comply with the Supreme Court's Adarand decision. Limit set-asides to areas 
where serious discrimination remains. 

0 Do More to Help Disadvantaged People arid Distressed Communities. •The 
President has directed the Vice President to develop new ways to use govemment 
contracting to help businesses locate in distressed areas and hire workers from those 

areas. 

Done Right, Affirmative Action Works. President Clinton ordered a review of the 
government's affirmative action programs. That review concluded affirmative action is still an 
effective tool to expand economic and educational opportunity: 

o The military's approach, ensuring it has a wide pool of qualified candidates for every 
promotion, has given us the world's most diverse and best qualified military leadership. 

0 Education Department programs targeted at minorities do a lot of good with a small 
investment - about 40 cents of every $1,000 in student aid. 

0 The goals and timetables first instituted by President Nixon for large federal 
contractors have prevented discrimination and fostered fairness-- without quotas or 
mandated outcomes. 

0 "Set-asides" have helped build up firms.owned by minorities and women who were 
historically excluded, from the "old boy" network. They have helped a new generation 
of entrepreneurs to flourish, fostering self-reliance and economic growth. 



We Have Made Progress Toward the Ideal of Equal Opportunity: We have passed 
major milestones: Emancipation, women's suffrage, civil rights, voting rights and equal rights. 
That progress, won by hard work and countless acts of conscience, has allowed millions of 
Americans, once on the fringe, to contribute to our democracy and prosperity: 

0 A true black middle class is emerging, 
o Women are now major earners. 
o Higher education is now more open to women, racial and ethnic minorities, 
o Police departments across the country reflect diversity of their communities. 

We Cannot Retreat While Discrimination Continues. We must not become the first 
generation of Americans since the end of Reconstruction to narrow the reach of equal 
opportunity. We must continue the struggle toward equal opportunity for all and special 
treatment' for none. America cannot afford to waste a single person as we confront new 
challenges. Affirmative action has closed many gaps in economic opportunity, but we still 
have a long way to go: 

Unemployment rate for African-Americans reriiains about twice that of whites, 
o Women still make only 72 percent as much as men. 

Average income for a Hispanic woman with a college degree is less than that of a 
white man with a high school degree, 

o The recent Glass Ceiling Report found that women in the nation's largest companies 
hold less than 5 percent of senior mariagement posts. The number is lower for 
African-Americans, Hispanic and Asians, who hold less than 1 percent each of those 
positions. 

o In 1994, federal govemment received more than 90,000 complaints of employment 
discrimination based on race, ethnicity and gender, 

o Hate crimes and violence are still ugly realities in the lives of many Americans. 

Those Who Would Divide Us Threaten America's Future. Those who prey on our worst 
instincts and sow division cannot succeed. America will survive and prosper as a society if 
we are confident and united. Today in America, 150 racial and ethnic groups coexist in 
harmony -- an achievement unmatched in human history. President Clinton believes we have 
a responsibility to renew and strengthen the ideals that fostered that unity. 

o 

o 



The Departiment of Justice's Office of Legal Counsel provides 
leaal advise to the President, the Attomey General and to 
executive branch agencies on significant legal issues affecting 
the functioning of the executive branch and particularly on 
matters of constitutional law. 
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June 28.1995 

MEMORANDUM TO GENi3UL COUNSELS 

From: Walter Dellinger 
Assistant Attomey General 

Re: A^TIP^ 

This memorandum sets forth preliminary legal guidance on the implications of the 
Supreme Court's recent decision in Adarand Constyufltfupt, Inc. v. l̂ eSa., 63 U.S.L.W. 4523 
(U.S. June 12, 1995), which held that federal afTirmative action programs thai use racial and 
ethnic criteria as a basis for decisionmaking are subject to strict judidal scrutiny. The 
memorandum is not intended to serve as a definitive statement of what ArtflfBTHl means for 
any particular affinnative action program. Nor does it consider the prudential and policy 
questions relevant to responding to Adarand. Rather, it is intended to provide a general 
overview of the Court's decision and the new standard for assessing the constitutionality of 
federal afflnnative action programs. 

Our conclusions can be briefly summarized. Adaood made applicable to fedenl 
affinnative action programs the same standard of review, strict scrutiny, that Citv of 
Richmond v. J.A. Croson Co.. 488 U.S. 469 (1989), qiplied to state and local affirmative 
action measures - witii the important caveat that, in this area. Congress may be enti^ to 
greater deference than state and local govemmmts. Although Adarand itself involved 
contracting, its holding is not confmed to that context; nuber, it is clear that strict scrutiny 
will now be ̂ iplied by the couzts in reviewing the federal government's use of nce-based 
criteria in health, education, hiring, and other programs as weU. 

Tbe Supreme Coun in Ad̂ aod was careftil to d i ^ any suggestion that it was 
implicitiy holding unconstitutional all federal afHimatrve action measures employing ndal or 
etiudc classifications. A majority of tiie Justices rejected tbe proposition tiiat "strict scnitiny" 
of affirmative action measures means "strict in theory, fatal in &ct," and agreed that "tiie 
unhappy persistence of both the practice and the lingering effects of radal disciiroination 
against minority groups in this countiy" may justify the use of iacfr>based mnedial measures 
in certain circumstances. 63 U.S.L.W. at 4533. SfiC iiL at 4542 (Souter, J., dissenting); 
at 4543 (Ginsbuig, J., dissenting). Only two Justices advocated positions that approach a 
complete ban on affiimative action. 



The Court's decision leaves many questions open - including the constitutionality of 
tbe very program at issue in the case. The Court did not discuss in detail tbe two 
requirements of strict scrutiny: the governmental interest underlying an affirmaiive action 
measure must be "compelling" and the measure must be "narrowly tailored" to serve tbat 
interest. As a consequence, our analysis of Adaryd's effects on fedexal action mus be 
based on £zsS2n and the lower court decisions applying stria scrutiny to ttate and local 
programs. It is unclear, however, what dlffmences will emeige in tbt qjplicadon of strict 
scnitiny to affirmative action by tiie national goverament; in particular, tiie Coon ejqnessly 
left open the question of what deference the judiciary should give to determinations by 
Congress that affirmative action is necessary to remedy discrimination against ndal and 
ethnic mhiority groups. Unlike state and local govemments. Congress may be able to rely 
on national fmdings of discrimination to justify remedial racial and edinic dassiiications; h 
may not have to base such measures on evidence of discrimination in every geographic locale 
or sector of the economy that is affected. On the other hand, as with state and local 
govemments under £ZQ£QII, Congress may not predicate nce-based remedial measures on 
generalized, historical societal discrimination. 

Two additional questions merit mention at the outset. First, the Court has not 
resolved whether a governmental institution must have sufficient evidence of discrimination 
to establish a compelling imerest m engaging in race-based remedial action before it takes 
such action. A number of couns of jqTpeals have considered tiiis question in reviewing state 
and local affirmative action plans after Croson. and all have concluded that governments may 
rely on "post-enactment" evidence - that is, evidence that tiie goverament did not consider 
when adopting the measure, but that reflects evidence of discrimination providing support for 
the govenunent's detennination that remedial action was wanamed at tbe time of adoption. 
Those couns have said that the govemment must have had some evidence of discrimination 
when instituting an affirmative action measure, but that it need not marshal all the supporting 
evidence at that time. Second, while Adar^ makes clear that remedying past 
discrimination will in some circumstances constitute a compelling interest sufficient to justify 
race-based measures, the Court did not address the constitutionality of programs aimed at 
advancing nonremedial objectives - such as promoting diversity and inclusion. For example, 
under Justice PoweU's controlling opinion hi Repents of tiie Univenhv of Caiifomia y. 
SaUffi, 438 U.S. 265 (1978), increasing tiie racial and etimic diversity of tiie snident body at 
a university constitutes a compelling interest, because it enriches tbe academic experience on 
campus. Under strict scrutiny, it is uncertain whether and in what settings diversity is a 
permissible goal of affinnative action beyond the higher education context To the extoot 
that affirmative action is used to foster racial and ethnic diversity, the govemment must seek 
tome further objective beyond tbe achievement of diversity itself. 

Our discussion in this memorandum proceeds in four steps. In Section I, we analyze 
the has and holding of Alkiaild itself, tbe scope of what tbe Court did decide, and the 
questions it left unanswered. Section n addresses the strict scrutiny standards as zpp\ioCi to 
state and local programs in Qat^ and subsequent lower court decisions; we consider the 
details of both the compelling interest and the narrow tailoring requirements Croson 
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mandated. In Section m, we tum to tiie difficuh question of how precisely tiie Croson 
standards should apply to federal programs, with a focus on tiie degree of deference courts 
may give to congressional deienninations that affirmative action is warranted. Finally, in an 
appendix, we sketch out a series of questions tiiat should be considered in analyzing tiie 
validity under Aflarand of federal affinnative action programs tbat ax̂ loy race or etimicity 
as a criterion. The appendbt is inteoded to guide agencies as they begin that process. 

I. Thft Adarand Case 

A. £ ^ 

Adarand involved a constitutional challenge to a Department of Transportation 
("DOT") program that compensates persons who receive prime goverarocm contracts if they 
hire subcontractors certified as small businesses controlled by "socially and economically 
disadvantaged" mdividuals. The legislation on which tiie DOT program is based, the Small 
Business Act, establishes a govemmcm-wide goal for partiĉ tion of such concerns at "not 
less than 5 percent of the total value of all prime contract and subcontract awards for each 
fiscal year." 15 U.S.C, § 644(g)(1). The Act further provides tiiat members of designated 
racial and ethnic minority groups are presumed to be socially disadvantaged. Jd̂  fi 637(a)(S), 
§ 637(d)(2),(3); 13 C.F.R. § 124.105(b)(1).' Tbe presumption is rebuttable. 13 C.F.R. §§' 
124.11 l(cHd). 124.601-124.609.' 

In Adarand. a nonminority firm submitted the low bid on a DOT subcontraa. 
However, the prime contractor awarded tiie subcontract to a ndnority-owned firm that was 
presumed to be socially disadvantaged; thus, the prime contractor received additional 
compensation from DOT. 63 U.S.L.W. at 4525. Tbe nonminority fum sued DOT, arguing 
thai it was denied tiie subcontract because of a racial classification, in violation of tiie equal 
protection component of the Fifth Amendment's Due Process Clause. The district court 
granted summary judgment for DOT. The Court of Appeals for tiie Tentii Circuit affirmed, 
holding tiiat DOT'S race-based action satisfied tiie requirements of "intermediate scrutiny," 
which it determined was the applicable standard of rtview under tiie Supreme Court's rulings 

' Tbe foUowiDg groups arc entitled to the presuiDptioa: Africaa Axoeriean; Hispanic; Asian Padfic; 
Subcontineat Asian; and Native American. Sst A^ooi. 63 U.S.L.W. at 4534. lUs Ust of elifible 
groups parallels that of many federal affinnative aedoo programs. 

' DOT also uses the subcontractor eompeasation mechanism in implementins tiie Snrbee 
Tiansportaiion and Unifonn Relocation Assistance Act of 1987 ("STURAA"), Pub. L. No. 100-17, i 
106(c)(1), 101 Sua. 143, and he successor, the latennoda] Surftee TraasponatioD Efficiency Act of 1991 
nSTEA'), Pub. U No. 102*240, fi 1003(b)* lOS Stat. 1919-22. Beth Uws provide tbat "not less than 10 
peKeat" of fundi ̂ jproprtated thereusder 'shall be expended whh imiU busmess concerM owned aad 
eontiolied by socially and economically disadvantaged in v̂iduals." STURAA and ISTEA adopt the Small 
Business Act's definition of "socially and economically disadvanuged utdividual,' includiag tbe applicable 
nce>based presumptions, î̂ prmi. 63 U.SX.W. at 4525. 
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in Metro Broadcasting. Inc. v. FCC. 497 U.S. 547 (1990), and FullUove v. Kluttnick. 448 
U.S. 448 (1980). 5S£ Adarand. 63 U.S.L.W. at 4525. 

B. The Holding 

By a five-four vote, in an opinion written by Justice O'CoDDor, the Supreme Court 
held in AdaODd ^ ^ct scrutiny is now the standard of constitutional review for federal 
affinnative action programs that use racial or ethnic classifications as tiie basis for 
<tocisionmaking. Tbe Court made dear tiiat tiiis standard qiplies to programs that are 
mandated by Congress, as weU as those undertaken by government igendes on their own 
accord. 63 U.S.L.W. at 4530. The Court ovemiled Metro Broadcasting to tiie extern tiiat it 
had prescribed a more lenient standard of review for federal affirmative action measures. 
Id.' 

Under strict scnitiny, a racial or etimic classification must serve a "compelling 
interest" and must be "narrowly tailored' to serve that interest. JH* Tliis is tiie same 
standard of review that, under tbe Supreme Court's decision in City of Richmond v. J.A. 
Croson Co.. 488 U.S. 469 (1989), ̂ lies to affumative action measures adqpted by aate 
and local governments. It is also the same standard of review that applies to goveramou 
classifications that facially discriminate gggimt minorities. 63 U.S.L.W. at 4529, 4531. 

In a portion of her opinion joined by Chief Justice Rehnquist, Justice Kennedy, and 
Justice Thomas, Justice O'Connor sought to "di^ the notion that strict scrutiny is 'strict in 
theoî , but fatal in fact*" when h comes to afRnnative action. Jd̂  at 4533 (quoting 
FuUilove. 448 U.S. at 519 (Marshall, J., concurring in the judgment)). While that familiar 
maxim doubtiess remains true with respect to classifications that, on their face, single out 
racial and ethnic minorities for invidious trBatment,' Justice OTonnor's opmion declared that 
the federal govemmem may have a compeUing interest to act cm the basis of race to 
overcome the "persistence of botii the practice and lingering effects of racial discrimination 
agsunst mhiority groups in this country.' tdi. In this respect, Justice 0*Connor*s opinion in 
Adarand tracks her majority opinion in dsssfi. There, too, the Court declined to inteipret 

* Justice O'Connor (along whb tiuee other Justices) bad dissented in }Attm Bropdeastiap and urged the 
adopdon of strict scrutiny as tbe standard ef review for fsderal affirmative action measurea. 

* A classification reviewed under intermediate senttmy need only 0) serve an 'impoitaot* 
gevenuDBotel intnest and G>) be 'substantially rdated' to tbe achievemeDt of tbat objective. Msjso, 
BromdMrtiHg- 497 U.S. at 564^. 

' MpÛ f**̂ )" ^ Florida. 379 U.S. 184, 192 (1964) (tadal and ethnic ctaMificitions diat 
sbgle out minorities for disfavored treatment are is afanott all drcumsumees "irrelevant to any 
eonstitutionally accqjtable legislative purpose") Ontemal quotadons omhted); Loving v. Virginia. 388 U.S. 
1, 11 (1967) ("Tbere is patently no legitimate overridug purpose mdependent of invidious racial 
discriminatioe which justifies' state law that prohilMted intemcial marriages). 
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the Constitution as imposing a fhit ban on affirmative action by state and local govemments. 
488 U.S. at 509-11. 

Two members of the AdajgiT̂ ti minority. Justices Scalia and Thomas, wrote sq>aiate 
concaning opmions in which tii^ took a more sringent position. Consistent with his 
concurring opinion in CioSfiQ, Justice Scalia would have adopted a near-absohrte 
constitutional bar to affinnative action. Taking issue with Justice O'Connor's proposition 
tiiat racial classifications may be employed in certain circumstances to remedy discrimination 
against minorities, Justice Scalia stated that die "goverament can never have a 'compiling 
interest' in discriminating on the basis of race to *make-up' for past racial discrimination in 
tiie opposite direction." 63 U.S.L.W. at 4534 (Scalia, J., concurring in part and concurring 
in the judgment).* According to Justice Scalia, "[ijndividuals who have been wronged by 
unlawAil racial discrimination should be made whole; but under our Constitution there can be 
no such thuig as either a creditor or a debtor race. That concqit is alien to the Constimtion's 
focus on the individual. . .." Id̂  The compensation of victims of spGcihc instances of 
discrimination through "make-whole" relief, which Justice Scalia accepts as legitimate, is not 
affinnative action, as that tenn is generally understood. Affirmative action is a group-based 
remedy: where a group has been subject to discrimination, individual members of tbt group 
can benefit from tbe remedy, even if they have not proved that they have been discriminated 
against personally.'' Justice O'Connor's treatment oif affirmative action in >\̂ layffld is 
consistem with this understanding. 

Although Justice Thomas joined tiie portion of Justice O'Connor's opinion holding 
tiiat the government's interest in redressing the effects of discrimination can be sufficientiy 
compelling to warrant the use of remedial racial and ethnic classifications, be apparentiy 
agrees with Justice Scalia's rejection of the group̂ based approach to remedying 
discrimination. Justice Thomas stated that the "government may not make distinctions on the 
basis of race," and that it is "irrelevam whether a govemment's racial classifications are 
drawn by those who wish to oppress a race or by those who have a sincere desire to help 

* ID his QxSSSn concurrence, Justice Scalia said that he believes that there is only one ehvumsiince hi 
wfaidt the States may act iy piye to 'undo the efhets of past diseriminitioo': Âtert thai is necessary to 
eKmimitr their own maintenance of a system of unlawftil racial elassi6catioD.' 488 U.S. at 524 (Scalia, 
J., eoscnrring is tiie judgment). For Justice Scalia, "[t]his distinedon explains [tte Suprtoe Cent's] 
sdiool desegregation eases, hi «iiicb Dt bss] made pUla fliat States aad localities sometioes have an 
ebligatioa to adopt race-conscious remedies. ] ^ The sdiool deŝ regation eases arc geoenlly not thought 
ef as affumative action cues, however. Outside of tiiat context. Justice ScaKa bdicated ttiat be believes 
that *(a]t least state or local action is at issue, only a social eaefgeaey lisisg to Ae levd of 
hntnhiciit danger to life and limb . . . can justify an excqptioD to ttie principle embodied io the Fourteenth 
AsBeadmeat tbat our ConstitDtion is color«blind.' Id> at 521. 

* SS£ Local 28. Sheet Metal Workera' Int'l Ass'a v. EEOC. 478 U.S. 421, 482 (1986); Wvyrnit v. 
Jackson Bd. of Educ. 476 U.S. 267, 277-78 (1986) (pluiaUty ophiion); j^^ at 287 (O'Connor, J., 
concurring). 
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tiiose thought to be disadvantaged." LL (Tbomas, J., concuning in part and concurring in 
the judgment). 

The four dissenting Justices in Adarand (Justices Stevens, Souter, Ginsbuig, and 
Bieyer)* would have reaffirmed tiie inleimedialc scnitiny ttandard of review for 
congitssionally authorized affiimative action measures established m Metro Bnwdgaamg, 
and would have sutfained tiie DOT program on the basis of PuUilfwe. where the Court 
upheld federal legislation requiring grantees to use at least ten percent of certain giants for 
public works projects to procure goods and services from minority businesses. Justices 
Stevens and Souter argued tiiai tiie DOT program was more narrowly tailored than the 
legislation upheld in BUlte- 63 U.S.L.W. at 4539̂ 1 (Stevens, J., dissenting): i t at 
4542 (Souter. J., dissenting). AU four dissenters stressed that there is a constimtional 
distinction between racial and etimic classifications tiiat are designed to aid minorities and 
dasafications tiiat discriminate against tiiem. As Justice Stevens put it, tiicre is a difference 
between a "No Treqiassing" sign and a "welcome mat." LL at 4535 (Stevens, J., 
dissenting). idi. ("an attempt by the majority to exclude memben of a minority race 
from a regulated market is fundamentally differem from a [race-based] subsidy tiiat enables a 
relatively small group of [nunorities] to enter tiiat maricet."); ses ilSfi idx at 4543 (Souter, J., 
dissenting); idi. at 4544 (Gmsbuig, J., dissenting). For tiie dissenters. Justice O'Connor's 
declaration that strict scrutiny of affirmative action programs is not "fittal in fact" signified a 
"common understanding" among a majority of the Court tiiat tiiose differences do exist, and 
tiiat affiimative action may be entirely proper ni some cases. LL at 4543 (Guisburg, J., 
dissenting). In Justice Ginsburg's words, the "divisions" among die Justices in AdaODd 
"should not obscure tiie Court's recognition of tiie persistence of racial inequality and a 
majority's acknowledgment of Congress' autiiority to act affirmatively, not only to wd 
discrimination, but also to counteract discrimination's lingering effects." LI- Thedisscmers 
also emphasized tiiat there is a "significant difference between a decision by the Congress of 
the United States to adopt an affirmative-action program and such a decision by a State or a 
municipality." LL at 4537 (Stevens, J.. dissenting); id̂  at 4542 (Souter, J., dissenting). 
They stressed tiiat unlike state and local goveramems, Congress enjoys express constimtional 
power to remedy discrimuiation against minorities; therefore, it has more laiimde to engage 
in affirmative action than do state and local govemments. LL at 4538 (Stevens, J., 
dissenting). Justice Souter noted that the majority opinion did not necessarily imply a 
contrary view. LL at 4542 (Souter, J., dissenting). 

Thus, tiiere were at roost two votes in AdaODd (Justices Scalia and Tliomas) for 
anythiog that tqjproaches a blanket prohibition on nce-oMisciaiis affinnative action. Seven 
justices confirmed that federal affiimative action programs that use race or etimicity as a 
decisiona] factor can be legally sustained under certain drcumrtances. 

' Justice Stevens wrote a dissenting opinion tint was joined by Justice Ginsfatng. Justice Souter wrote 
a dissenting opmion tiiat was johied by Justices Cinsburg and B r ^ . And Justice Guisburg wrote a 
dissenting opinion thai was joined by Justice Breyer. 



C. Scope of Adarand 

Although Atf̂ RPf! involved govemment contracting, it is clear from the Supreme 
Court's decision that the strict scmtiny standard of review applies whenever the federal 
govenunem voluntarily adopts a racial or ethnic dassificfltion as a basis for decisionmaking.* 
Tlnis, tbe impact cf the decision is not confined to contractile ̂  nacb race-based 
affinnative action in health and education programs, and in federal eai|doyment.'° 
Furthennore, Adarand was not a "quota" case: its standards will ̂ iply to any classification 
that makes race or ethnicity a basis for decisionmaking." Mere ouhiBach and recruitment 
efforts, however, typically should not be subject to the AdaCBOd standards. LKfeed, post-
Croson cases indicate tbat such efforts are considered nce-oeutral means of increasing 
uuDOiity opportunity." In some sense, of course, the targeting of minorities through 
outreach and recmitment campaigns involves race-conscious action. But the objective tiiere 
is to expand the pool of applicants or bidders to include minorities, not to use race or 
ethnicity in the actual decision. If the government does not use ndal or ethnic 
classifications in selecting persons from the ejpandtA pool, Adarand ordinarily would be 
inifiplicable.*' 

* By voluntary afRmiative action, we mean racial or ethnic dassifiaaioiu titat ttie fBderal govemment 
adopts on ht own initiative, through legislation, relations, or intend agency procedures. This should 
be contrasted with affirmative action tbat is undertaken pursuant to a eourt-ordeied remedid directive in a 
race discrimination lawsuit against the government, or pursuant to a court-approved consent decree settling 
such a suit. Prior to £xS28S&f the Supreme Court had not defmitdy resolved the standard of review for 
court-ordered or court-approved affirmative action, gfie Vn̂ T̂  ?tfft? v- Partdise. 480 U.S. 149 (1987) 
(court onler); Local 93. IntM Ass'n of Firefighters v. Citv of Clevdntl. 478 U.S. SOI (1986) (consent 
decree). The Court has not revisited tbe issue since Croson was dedded. Lower courts have applied 
strict scrutiny to affirmative action measures in consent decrees. See, e.f.. Smart v. Roaehe. 9̂ 1 F.2d 
446. 449 (1st Cir. 1991) (Breyer, J.). 

Thle vn of the 1964 Civil Rigfau Act is tbe principd federd eoaploymeat disciisunation stamte. 
Tbe federd govemment is subject to its strictures. Sst 42 U.S.C. 12(X)0e-l7. The Supreme Coun has 
hdd that die Title VII restrictions en affiimative aetien b die woil̂ ace are somev^ more lenient diao 
the constitutiond lirohations. fifis Johnson v. Trangporiation Ayency. 480 U.S. 616, 627-28 n.6 (1987). 
put see jjL at 649 (O'Connor, J. , concurring in the judgment) (expressing view Oat Title VD standards for 
affirmative action should be 'no differsEt' from eoasthutioad standards). 

" We do not bdieve diat AdiflUUl edls mto question fbdetal assistance to Utteriodly'blaek coD ês 
and unh«rsities. 

Peirttd v. Metropolitan Dade Coniitv. 26 F.3d 1S4S, 1S57-S8 (lltb Cir. 1994); MSM 
v.Citv of Chicago- 962 F.2d 1269, 1290 (7th Cir. 1992), XiatdmsifaUSBub. 989 F.2d 890 (7th 
Cir.) (en banc), cert, denied. 114 S. Ct. 290 0^93): Cord Conttr. Co. v. Kim. C a i ^ . 941 F.2d 910, 
923 (Ml Cir. 1991), t^. flenied. 502 U.S. 1033 (1992). 

^ Outreach and recnritment efforts eonedvably eould be viewod as race-based dedsionmakiag of the 
type sulgect to d̂arand if sudi efforts work to create a "mtooiities-only* pool of applieanu or bidden, or 
if tbey are so focused on minorities that nonminorities are placed at a significaot compethive disadvantage 



Adaiand does not require strict scmtiny review for programs benefittmg Native 
Americans as members of federally recognired Indian tribes. In Morton v. Mancari. 417 
U.S. 535 (1974), the Supreme Court applied rational basis review to a hiring preference in 
tbe Bureau of Indian Affairs for members of federally recognized Indian tribes. Tbe Court 
reasoned that a txibnl dassificaticm is "political rather than racial in nature," because it is 
"granted to Indians not as a discrete racial group, but, rather, as members of ijuasi-soverdgo 
tribal entities." LLat554. 5^ id» at 553 n.24. 

Adaranl did not address the appropriate constitutional standard of review for 
affinnative action programs tbat use gender classifications as a basis for decisionmaking. 
Indeed, the Supreme Court has never resolved the matter.*̂  However, both beSon and 
after ££QK2I1, nearly all circuit ccMirt dedsions have i^Iied intennediate scrutiny to 
affinnative action measures that benefit women.'' The Sucth Cireuh is the only court tbat 
has equated racial and gender classifications: puiporting to rely on £Q2SQD, it bdd tbat 
gender-based affirmative action measures are subjea to strict scrutiny.'̂  That holduig has 
been criticized by other courts of appeals, which have conectiy pointed out that Croson does 
not speak to the ̂ ropriate standard of review for such measures." 

D. Open Questions nn Remand 

Adarand did not determine the constitutionality of any particular federal affinnative 
action program. In ha, the Supreme Court did not determine the validity of tbe federal 
Icgisktion, regulations, or prpgiam at issue in AdftlUld itself. Instead, the Court remanded 
the case to the Tenth Circuit for a determination of whether the measures satisfy strict 
scrutiny. 

widk respect to access to contracts, gruts, or jobs. 

" The lone gender-based affirmative action case that the Supreme Court has decided is Johnson v. 
TtansDonaiion Aeencv. 480 U.S. 616 (1987). But LliuiSfia only mvolved a Tide VD cbdieage to tiie use 
of gender classifications — no constitutiond claim was brought. LL d 620 xu2. And as indicated above 
(KE supra note 10), tbe Court b LdlQSfiO held that tiie Tttle VD parsmeteis of affirmative action are not 
eoexteasive with those of tiie Constitution. 

" S S . J ^ , Enslev Branch. KAACP v. fieibds. 31 F.3d 1548. 1579-80 (lltii Cir. 1994); £sflti2Sl2Ii 
Ass'H v.CitvofPbUadelDhia. 6 F.3d 990. 1009-10 (3d Cir. 1993); Lamorecht v fCT. 958 F.2d 382, 
391 (D.C. Cir. 1992) (lliomas, J.); Cord Constr. Co. v. Kine Caun .̂ 941 ¥J2d at 930-31; AstCSitt^ 
Gm. Comfaetors v. Qtv and Cotnitv of San Francisco. 813 F.2d 922, 939 (9lh Cir. 1987). 

" See Conlin v. Blandiard. 890 F.2d 811. 816 (6th Cir. 1989): see dso Bnmet v. Citv of Columbus. 
1 F.3d 390.404 (6th Cir. 1993), e«t. denied. 114 S. Q. 1190 (1994). 

&£. ejL. En»lev Branch. NAACP v. SribeU. 31 F.3d at 1580. 
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A<jarand left open the possibility that, even under strict scrutiny, programs statutorily 
prescribed by Congress may be entitled to greater deference than programs adopted by state 
and local govemments. This is a theme that some of the Justices had ê qilored in prior 
cases. For example, in a portion of her £IQSCD opinion joined by Chief Justice Rehnquist 
and Justice White, Justice 0*Connor wrote that Congress may have more latitude than state 
and local governments in utilizing affirmative action. And in his concurrence in FuUilove. 
Justice Powell, aî lying strict scrutiny, uphdd a congressionally mandated program, and in 
so dohig, said that he was mindful tiiat Congress possesses tnoad powers to remedy 
discrimination nationwide. In any event, in Adarand. the Court said tiiat h did not have to 
resolve whether and to what extent courts sbould pay qiecial deference to Congress in 
evaluating federal affinnative action programs under strict scrutiny. 

Aside from articulating the componenu of tbe strict scmtiny standard, tiie Court's 
decision in Adarand provides little explanation of how tbe standard sbould be 9pp]ieA, For 
more guidance, one needs to look to dssQD and lower court dedsions iq̂ lying it. Tbat 
exerdse is important because Adarand basically extends the Croson mles of affirmative 
action to the federal level - with the caveat that application of those mles might be 
somewhat less stringent where affinnative action is undertaken pureiant to congressional 
mandate. 

n. The Croson Standards 

In ̂ roson. the Supreme Court considered a constitutional challenge to a Richmond, 
Viiginia ordinance that required prime contractors who recdved city contracts to subcontract 
at least thirty percent of the dollar amoum of those contracts to businesses owned and 
controlled by members of specified racial and ethnic mmority groups — commonly known as 
minority business enterprises ("MBEs"). The asserted purpose of Richmond's ordinance was 
to remedy discrimuiation against minorities in the local constmction industry. 

Croson marked the first time that a majority of the Supreme Court hdd that race-
based affiimative action measures are sutiject to strict scrutiny.'' Justice O'Connor's 
opinion in Croson" said that "the purpose of strict scrutiny is to 'smoke om' illegitimate 
uses of race by assuring that the legislative body is pursuing a goal important enough to 
wanant use of a highly suspect tool. The test dso ensures that the means chosen 'fit* this 

" Croson was decided by a six-three vote. Five of tiie Justices in the majoiity (Chief Justice 
Rdinquist, and Justices White, O'Connor, Scalia, and Kennedy) eenduded tiiat strict scrutiny was the 
îplieable standard of review. Justice Stevens ooneumd is pait and eoaeurred in tiie judgment, but 

consistent with his long-standing views, declined to "eBgag[e] hi a debate over the proper staadard of 
tcn̂ ew to apply in affirmative-action litigatioa." 488 U.S. at 514 (Stevens, eonewring is part and 
ooaeurriag is die judgment). 

" Justice O'Connor's ophiion was fbr a mijority of tiie Court is some parts, and for a ̂ urslity is 
edieis. 



compeUing goal so closely tiiat there is littie or no jiossibility tiiat tfie motive for tiie 
classification was illegitimate racial prejudice or stereotype." 488 U.S. at 493 (plurality 
opinion). £ ^ als<2 id. at 520 (Scalia, J., concuning in the judgmem) ("[S]trict scmtiny must 
be applied to all governmental classifications by race, whether or not its asserted pui]X)se is 
'remedial' or 'benign.'"). In shon, the oon Îling interest inquiry centers on "ends" and 
aiks why the government is chissifying individuals on the basis of race or etimicity; the 
narrow tailoring inquiiy focuses on "means* and asks how the govemmmt is seeking to meet 
the objective of the racial or etimic dassificaticm. 

Applying sbict scrutiny, tbe Court held tbat (a) tbe Richmond MBE program did not 
serve a "compelling interest" because it was predicated on insufficient evidence of 
discrimination in the local consuvction industiy, and (b) it was not "narrowly tailored" to the 
achievement of the city's remedial objective. 

A. Compellinf Governmental Imerest 

1. Rgmgdial Qbjtctixgs 

Justice O'CkTnnor's opinion m Croson stated that remedying the identified effeas of 
past discrimination may constitute a compelling interest that can support the use by a 
governmental institution of a racial or ethnic dassiflcation. This discrimination could fall 
into two categories. First, the govemment can seek to remedy the effects of its own 
discrimination. Second, the govemmem can seek to remedy the effects of discrimination 
committed by private actors within its jurisdiction, where the govemment becomes a "passive 
participant" in tiiat conduct, and thus helps to perpetuate a system of exclusion. 488 U.S. at 
492 (plurality opinion); idi. at 519 (Kennedy, J., concuning in part and concurring in tiie 
judgment). In either category, the remedy may be aimed at ongoing patterns and practices of 
exclusion, or at the lingering effects of prior discriminatory conduct that has ceased. See 
Adaiand, 63 U.S.L.W. at 4542 (Souter, J., dissenting) ("Tbe Court has long accepted tiie 
view that constimtional autiiority to remedy past discrimination is not limited to tiie power to 
forbid its continuation, but extends to eliininating those effects that would otherwise persist 
and skew the operation of public systems even in the absence of current iment to practice any 
discrimination."). 

Dsssai requires the government to identify with precision the discrimination to be 
remedied. The fact and legacy of general, historical sodetal discrimination is an insufficient 
predicate for affinnative action: "While tiiere is no doubt tbat the sony history of both 
private and public discrimination in tiiis countiy has contributed to a lack of opportunities for 
black entrepreneurs, tiiis observation, standmg alone, cannot justify a rigid racial quota in tiie 
awarding of public contracts in Richmond, Virginia." 488 U.S, at 499. {iee id̂  at 505 ("To 
accept Richmond's claim that past societal discrimination alone can serve as the basis for 
rigid racial preferences would be to open the door to con̂ peting claims for 'remedial idief 
for evexy disadvantaged group.*). SimHariy, "amoiphous" daims of disciintination io 
certain sectors and industries are inadequate. LL at 499 ("[A]n amoiphous claim tiiat there 
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has been past discrimination in a particular industry cannot justify the use of an unyielding 
rada] quota."). Such claims "provide!] no guidance for [tbe govemment] to determine the 
precise scope of the injury it seeks to remedy, and would have "no logical stoppmg point." 
Id. at 498 (internal quotations omitied). The Court indicated tiiat its requirement that the 
government identify with spedfidty the effects of past discrimination anchora remedial 
affinnative action measures in the present. It dedarcd that "[i]n tiie absence of particularized 
findings' of discrimination, racial and ethnic dassifications could be "agdess in tiieir reach 
into the past, and timdess in their ability to affect the future." Id̂  at 498. Onteroal 
quotations omitted). 

Tbe Court in Croson did not require a judidal determination of discrimination in 
order for a state or local government to a6opl mnedial racial or etimic classifications. 
Rather, relying on Justice Powell's plurality ̂ uiion in Wygant v. Jackson Board of 
Education. 476 U.S. 267 (1986), the Court said that the govemment must have a "'strong 
basis in evidence for its conclusion that remedial action was necessary.'" £]5SI20, 488 U.S. 
at 500 (quoting Si^jc^, 476 U.S. at 277). The Court then suggested that this evidence 
should approach "a prima facie case of a constitutional or statmory violation" of the rights of 
minorities. 488 U.S. at 500.̂  Notably, the Court said that significant statistical disparities 
between the level of minority particqiation in a particular field and the percentage of 
qualified minorities in the applicable pool could permit an inference of discrimination that 
would support the use of r̂ :ial and etiinic classifications intended to coned those dî iarities. 
Idfc at 507. id̂  at 501 ('There is no doubt tiiat where gross statistical diqiarities can be 
shown, they alone in a proper case may constitute prima facie proof of a pattern or practice 
of discrimination.") (intemal quotations omitted). But the Court said that a mere 
underrepresentation of minorities in a particular sector or industiy when compared to general 
population statistics is an insufficient predicate for affinnative action. Xdi. ('When q̂ edal 
qualifications are required to fill particular jobs, comparisons to the general populatitni 
(rather tiian to tbe smaller group of individuals who may possess tbe necessary qualifications) 
may have littie probative value.") (internal quotations omitted). 

inlying its "strcmg basis in evidence" test, the Court bdd that the ttatistics on which 
Richmond based its MBE program were not probative of discrimination in contracting by the 
dty or local contractors, but at best reflected evidence of general sodetal discrimination. 
Richmond had relied on limited testunonial evidence of discriminatitm, stippkmented by 

* Lower courts have consistentiy sdd that QssBB. requires remedid affinnative action menures to be 
supported by a "strong basis in cvidesee" tiid sudi action is warranted, gee, f j^ , fteithtd v. 
Metropolnan Dŷ e County. 26 F.3d 1545, 1553 (1 Itil Ch:. 1994); Concrete Works v. City and County of 
JiSUia, 36 F.3d 1513, 1521 (lOtb Cir. 1994), saUSS^SA* 115 S. Ct 1315 (19951: Donariiv v. Chv ef 
Omaha. 933 F.3d 1448, 1458 (8tb Cir.), cert, dcaued. 502 U.S. 1059 (1991). Some eourts have said that 
tills evideaee sbould rise to the levd of prima facie case of discrimination agdnst minorities. Bee, e.i.. 
Ô Donndl Constr. Co. v. District of Columbia. 963 F.2d 420. 424 (D.C. Cir. 1992); Stuart v. Boaehe. 
951 F.2d 446, 450 (1st Cir. 1991) (Breyer, J.); Cone Coro. v. Hillsborourii Countv. 908 F.2d 908. 915 
(1 Itil Cir.), cert, denied. 498 U.S. 983 (1990). 

-11 -



statistical evidence regarding: (i) tiie disparity between the number of prime contraas 
awarded by the city to minorities during the years 1978-83 Oess than one percent) and the 
city's minority population (fifty percent), and (ii) tiie extremely low number of MBEs tiiat 
were members of local contractors' trade associations. The Court found that this evidence 
was insufficient. It said that more prd̂ iative evidence would have oon̂ nred, on the one 
hand, the number of qualified MBEs in tbe local labor maricet with, on tbe otiier hand, the 
number of city contracts awarded to MBEs and the number of MBEs in tbe local contractors' 
associations. 

In AdaODd. Justice O'Connor's opuiion noted that "racial discrimination against 
minority groups in this country is an unfoitunate reality," and as an example, it painted to 
the "pervasive, systematic, and obstinate discriminatory conduct" that uodeipdnned the court-
ordered affirmative action measures that were upheld in Unhed States v. Paradise. 480 U.S. 
149 (1987). 63 U.S.L.W. at 4533 (intemal quotations omitted).̂ ' Her opinion did not say, 
however, that only overwhebning evidence of the son at issue in Raradise can justify 
affiimative action. Again, CxfiSQU indicates that what is required is a "strong basis in 
evidence" to support the goveramem's conclusion that race-based remedial action is 
warranted, and that such evidence need only approach a prima fade showing of 
discrimination against minorities. 488 U.S. at SOO. The fectual predicate m Paradise plainly 
exceeded a prima facie showing. Post-£i&SQD lower court dedsions support the conclusion 
that tiie requisite facmal predicate for race-based remedial action does not have to rise to the 
levd of discrimination in Paradise. 

The Court in Croson left open the question whether a govnnment may introduce 
statistical evidence showing that the pool of qualified minorities would have been larger 'but 
for' the discrimination that is to be remedied. Posi-Croy^ lower coun decisions have 
indicated that such evidence can be probative of discrimination.'' 

ClQSfin also did not discuss the wdght to be givra to anecdotal evidence of 
discrimination that a goverament gathers through complaints filed with it by minorities or 
through testimony m public hearings. Richmond had relied on such evidence as additional 

" The measures at issue hi Pafadise were intended to remedy discriminatios by the Alabama 
Dqiartment of Public Safety, which had not hired a black trooper at any nak for four decades, 480 U.S. 
at 168 Oplunlity opinion), and then when blacks finally entered tbe d̂ artment, bad eosdstently refused to 
promote blacks to the upper ranks. ) ^ it 169-71. 

° ^mtnnm hn'n y. City nf Philadgtolui. 6 F.3d 990, 1008 (3d Cir. 1993): onannen 
Constr. Co. v. Dirtrict of Columbia. 963 F.2d 420,427 (D.C. Or. 1992); £L Assoriated Gen. 
ContTMtora v. Coalition for Economic Equity. 950 F.3d 1401,1415 (9th Or. 1991) (govenuneut bad 
evidence that an "old boy network" in tiie locd construction industry bad preduded mmority businesses 
fipom breaking into the mdnstream of "qualified'' public contractors). 
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support for its MBE plan, but the Court discounted it. Post-£xQSi2ll lower court cases, 
however, have said that anecdotal evidence can buttress statistical proof of discrimination.̂  

In addition, Croson did not discuss which party has the ultimate burden of persuasion 
as to the constitutionality of an affiimative action program when it is challenged in ooun. 
prior to Croson. the Supieme Coun had qielled out the following evidentiaiy lule: while the 
entity defending a rem»lial affirmative action measure bears tiie imtial burden of production 
to show that the measures are nqiported by "a strong basis in evidence," tiie "ultimate 
burden" of proof rests upon tiiose challenging the measure to demonstrate tbat it is 
unconstihitional. Wvgant. 476 U.S. at 277-78 (phuality opinion).'' Lower courts 
consistentiy have said that nothing in Croson disturbs this evidentiaiy rale.'' 

Finally, and perhaps most significantiy, dssfiU did not resolve whetiier a govenmient 
must have sufficient evidence of discrimination at hand bcfOIS it adopts a racial dassification, 
or whether "post-hoc" evidence of discrimination may be used to justify tbe dassification at a 
later date - for example, when it is challenged in litigation. The Court did say that 
governments roust "identify [past] discrimination with some specificity before they may use 
nce-oonsdous rdief." 488 U.S. at 504. However, every court of appeals to consider the 
question has allowed govemments to use "post-enactment" evidence to justify affirmative 
action ~ that is, evidence that the govemment did not consider when adopting a race-based 
remedial measure, but that neverthdess reflects evidence of discrimuiation providing support 
for the determination that remedial action was warranted at the time of adoption.'* Those 

** Sff, t t i , Coatraetors Ass'n v. Citv ef PhiladeliAia. 6 F.3d at 1002-03 (while anecdcul evidence of 
discrimination done rarely will satisfy the £i2SSfl requiremenu, h can place important gloss on statisticd 
evidence of discrimination); Coral Conrtr Co. v. King Countv. 941 F.2d at 919 ('[tjhe combination of 
convincing anccdotd and statisticd evidence is potent;" anecdotd evidence can bring "cold numbers to 
hfe*); Cone Core, v. Hnisborouyli Countv. 908 F.2d at 916 (testimonid evidence adduced fay county is 
devdoping MBE program, combined with gross statisticd dtspaiitiBs in minority participation in public 
coBtracting, provided "more than enough evidence on tbe question ef prior diserifflioition and need for 
tadd classification"). 

" SS. ŜS. Wvtant. 476 U.S. at 293 (O'Connor, J. , concurring is part and concuning m flic 
judgment) (when the government "introduces its statisticd proof as evidence of its remedid purpose, 
thereby supplying the court with the means fbr determining that the [govcznment] bad a ffam bads fbr 
condudbg that remedid action was ̂ ipropriate, H is incumbent upon the [dialleagen] to prove their case; 
Ifacy continue to bear tiie ultimate burden ef persuading the court that die [govenmeot's] evidence did not 
vsppon an inference of prior discrimisition and tiius a remedid puipose, or thai the plan iastinttBd on the 
basis of this evidence was not suffideatiy 'narrowly tailored"). 

** See, e.g.. Canerete Worifft v. Citv and Countv of Denver. 36 F.3d at 1521-22; Centraetois Ass'n v. 
fitv of Philadelphia. 6 F.3d at 1005; Cone Com, v. HSllsborouirh Countv. 908 F.2d at 916. 

» See Concrete Worics v. Citv A Countv of Denver. 36 F.3d at 1521; Contractor. Ass'n v. Chv of 
£hi]adfi]fi)li£. 6 F.3d at 1004); ggral C98rtr,..,Cp. V, KiflB CPWny. 941 F.2d at 920. As tiie Seeeod 
Circuit put it when permitting a state govenuneat to rely on post-enactment evidence to defiend a laee-
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courts have inteipreted Croson as requiring that a govemment have some evidence of 
discrimination prior to embarking on remedial race-conscious action, but not that it marshal 
all such evidence at that time." 

2. Nonremedial Objectives 

Because Richmond defendod its MBE program on remedial grounds, the Court in 
££BSQ& did not eiq)licitiy address if and when affiimative action may be adopted for 
"nonremedial" objectives, such as promoting racial diversity and inclusion. The same is tme 
of the majority opinion in Adarand. since the program at issue in that case also is said to be 
ftmedial. In his Adarand dissent, Justice Stevens said tiuu the m ôrity's silence on the 
question does not foreclose the use of affiimative action to serve nomemedial ends. 63 
U.S.L.W. at 4539 (Stevens, J., dissenting). Tlius, in the wake of Ooson and Adarand. 
there are substantial questions as to whether and in what settings nonremedial obgectives can 
oonsthute a compelliiig interest." 

To date, there has never been a majority opinion for the Supreme Court that 
addresses the question. The closest the Court has come in that regard is Justice Powell*s 

based costractiDg measure, "[t]be law is pldn that the constitutiond sufRcieacy of.. . proffered reasons 
necessitating an affumative action plan should be assessed on «4iatever evidence is presented, whether 
prior to or subsequent to tbe progFSffl̂ s enacusent." Harrison A Burrowes Bridge Conttruetofs. Inc. v. 
(puomo. 981 F.2d 50, 60 (2d Cir. 1992). 

" See Cq̂ crĉ e Works v. Cirv and Countv of Denver. 36 P.3d at 1521 ("Absent any preniactment 
evidence of discrimination, a municipdity would be unable to satisfy SjSSSUi- However, we do not read 
CiPBon's evidentiary requirement as foreclosing the consideration of post-enaetmest evideoce."); Cord 
Constr. Co. v. King Countv. 941 F.2d at 920 (requirement that nnaicipality have "looe cvidesee" of 
discrimination before engaging in raee-ooasdous action "does sot mean that a program will be 
automatiedly struck down if the evidence before tbe muaicipdhy at tbe time of enaetmem does sot 
completely fulfill botii prongs of tiie strict scrutiny test. Ratiier, tbe 6chid predicate for tiie program 
should be evduated based upon all evidence presested to tiie district conit, whetiier such evideoce was 
adduced before or after enactment of tbe [program].'). One court has observed tbat the "risk of 
hohicerity associated with post-eaaetmest evidence . . . is mmimized" where tiie evidence "cossists 
esseatiaDy of an evduation and rC'Ordering of [the] pre-enactment evidence* on whidi a government 
expressly idied in fbrmuhoing its program. Contraetott A«s*n v. Citv «>f ̂ *"iMftlrtijQ 6 F.3d at 1004. 
Application of the post<«aactment evidence rule is tiiat case cssestidly gave tiie government a period of 
trutsitieB is «4iicfa to build an evidentiary foundation fbr an affinsative action prognun tiiai was adopted 
before Croson. and tints without refereBoe to the £l&fifis requirements. In Coral Conrtp̂ et̂ oi}. tbe Nintii 
Grcuh permitted the goverament to introduce post-enactment evidence to provide further fiuMd support 
fbr a piogiam tbat had been adopted fifter £|2SSSB, with the Croson standards is misd. Ss. Cord Constr. 
Co. v. King County. 941 F.2d at 914-15, 919-20. 

Given the nation's bistoiy of disciimiaation, virtually all afUnsative actios can be considered 
icmedid in a broad sense. But as £Qt!fiS sidces plain, tiwt histoty, on its own. cannot properiy fbim the 
basis of a remedid afntmative action measure under strict scrutmy. 
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future, w it serves an interest in it ymg t wronis. oimaua, ^ w 
•t 4539 (Stevens, J., dissenting); fixBsm, 488 U.S. 511-12 & n.l (Stevras, J ^ 
tr^nU); JoHmP̂v TrBn̂ mriPnAgcngY, 480 U.s. 616,646-47 (1987) (Ste .̂ J.. 
concunhS): Wxsaal. 476 U.S. at 313-15 (Stevens. J., dUscntmg). As a cocutt judge m a 
case involving an ostensibly remedial affinnative action measure. Justice Ginsburg announced 
her agreemem witii Justice Stevens' position "tiiat remedy fbr past wnmg is not tiie wclusive 
basis upon which racial cUssifications may be justified." Ô Donncll Conm. Cfi. V. Pianci 
of Columbia. 963 F.2d 420,429 p . C Cir. 1992) (Oinsbuig, J., concuning) (dting Justice 
Stevens' concunence in groson. 488 U.S. at 511). 

In M̂ "̂̂  Broadcasting, tiie majority relied on Ealslse and Justice Stevens' vision of 
affinnative action to uphold FCC affumative action programs in tiie licensing of broadcasters 
on nonremedial grounds; tfic Court said tfiat diversification of owncrshqi of broadcast 
licenses was a peraiissible objective of affinnative action because it serves tiie larger goal of 
exposing tiie nation to a greater diversity of perspectives over the nation's radio and 
television airwaves. 497 U.S. at 567-68. The Court reached tiial condusion under 
imennediate scmtiny, however, and tiius did not hold tiiai tiie govenimental interest in 
seeking diversity hi broadcasting is "compelling." Adannd did not overmle tiie resuU in 
Metro Broadca.tting - a point not lost on Justice Stevens, fia AdaODd* 63 U.S,L.W. at 
4539 (Stevens, J., dissenting) ("The majority today overmles MttTO Brwdcaaing only 
insoftr as it" is inconsistent witii tiie holding tiiai federal affirmative action measures are 
subject to strict scmtiny. "The proposition tiiat fostering diverrity may provide a suffident 
imerest to justify [a racial or etiinic dassification] is m& inconsistem witii the Court's holding 
today " indeed, the question is not remotely presented in this case . . . ."). 

On tiie otiier hand, portions of Justice 0'Connor*s opndon tn CJSSBH and her 
dissenting opidon in MeiiaJXfiadasiine appear to cast doubt on tiic validity of nonremedial 

>* Ahhough Justice Powdl wrote for himsdf hi liUsfi, his ofmiios was the eostiellhig one b die case. 

" Altiiough h apparestly has not bees tested to any sigsifleaat d̂ ree hi the eourts, Justice Powell's 
tiiesis may carry over to tiic sdection of univenhy ftcuhy: tiie greater the racid and etimic diversity of 
tiie professors, tiie greater tiic array of perspectives to which tiie soideots would be exposed. 
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attention." This principle would comport witii tiie purposes of ensuring tiiat race-based 
remedies are used only when, after careful consideration, a goverament has conduded that 
less intmsive means would not work. It also comports witii Justice Powell's view tiiat in tiie 
remedial setting, tiie govemment need not use tiie "least restrictive means" where tiiey would 
•ot accomplish the desired ends as well. Sag EuUflszvg, 448 U.S. at 508 (Powdl. J., 
eoncuning); ali& Wygant. 476 U.S. at 280 n.6 (plurality opinion of Justice PoweU) 
(narrow tailoring requirement ensures tiiai "less restrictive means" arc used when tiicy would 
promote tiie objectives of a racial dassification "about as wdl") (intemal quotations 
omitted).'* 

Ibis approach gives the government a measure of ducretion in determining whether 
its objectives could be accomplished through some otiier avenue. In addition, under tiiis 
approach, tiie goverament may not be obliged to consider race-neutral alternatives every time 
tiiat it adepts a race-conscious measure in a particular fidd. In some situations, the 
goverament may be permitted to draw upon a previous consideration of race-neutral 
altematives tiiat it undcrtoolc prior to adopting some eariier nce-based measure. In the 
absence of prior experience, however, a government should consider lace-neutral aheraativcs 
at tiie time it adopts a racial or etimic dassification. More fundaroemally, even where lacc-
neuttal ahernatives were considered, a court might second-guess the goverament if tiie court 
believes that an effective race-neutral aheroative is readily available and hence should have 
been tried. 5^ Mptm ttrr^adeatfing. 497 U.S. at 625 (O'Connor, J., dissenting) (FCC 
affinnative action programs are not narrowly tailored, in part, because "tiie FCC has never 
detennined tiiat it has any need to resort to racial classifications to achieve itt asserted 
interest and h has employed racc-consdous means before adqjting readily available race-
neutral, dtemative means"); Vfi*'^ ̂ t«tft< v Paradise. 480 U.S. at 199-200 (O'Connor, J., 
dissenting) (district court's race-based remedial order was not narrowly tailored because tiie 
court "had available several alternatives" tiiat would have achieved tiie objectives in a less 
immsive manner).̂ ' 

» (̂ oral Constr. King Countv. 941 F.2d at 923 ("[WJhile suict scmtiny requires serious, good 
consideration of race-neutnd dtematives, strict scretiny does not requite exhaustion of every such 

possible aheroative.'). 

» » ^ ftiiiui, v Tity of Chicago. 989 F.2d 890, 894 (7tti Cir.) (en banc) (Posser. J.) On reviewing 
affirmative action measures, courts must be 'sessitivle] to tiie impotumce of aveidiag lacid criteria . . . 
wfaesever it is possible to do so, [as] requires"), cert, denied. 114 S. Ct 290 (1993). 

• ^ pontfaetDr< Asr'n v of Philaddnhia. 6 F.3d at 1009 B.18. 

jl42 pp.nr..h NA,ArPv.5eiMs. 31 F.3d 1548. 1571 (lltii Or. 1994) (dty sbould have 
unplemented race-neutrd dtemative of establishhtg noB-disciimisatory ideetioa proceduros hi police asd 
file departments instead of adopting race-based pareeeduret: 'eostisued use of dlscrirn'matory tests. . . 
compounded tiie very evil tiid [race-based measures] were designed to diatisaie"); AUtM v- CilY ttf 
Msfflfihit. 37 F.3d 1155, 1164 (6tii Cir. 1994) (itmasding to lower court, hi pert, because evidence 
fuggested tiiat tiie city sbould have used obvious set of race-neutrd dterastivea before resorting to tace-

-21 -



2. Scope of Proeram/Adminitrrntive Waivi.rc 

Justice O'Connor's opinion for tiie Court in Crô Qp criticized tiie scope of 
Richmond's thirty percent minority subcontracting requirement, calling it a "rigid numerical 
quota" tiiat did not pennit ctmsideration, through some fonn of administrative waiver 
mechanism, of whetiier particular individuals benefning firoro tiie orduiance had snfTeted 
fnim the effects of the discrimination that the dty was seeking to ranedy. 488 U.S. at 508. 
At first bhish, this critidsm of the Richmond phui may appear to conflict with previous 
Court dedsions, joined by Justice O'Connor, tiiai hdd tiiat race-based remedial measures 
need not be limited to persons who were the victims of discrimination. (Stt supra p. 5,) 
p̂on closer reading, however, £Q2SSQ should not be hiteipreted as introducing a "victims-

only" requirement tiirough tiie naraow tailoring test.*' TTie Court's rejection in Adarand of 
Justice Scalia's position tiiat compensation is due only to individuals who have been 
discriminated against personally provides further confinnation that Crosop did not impose 
any such requirement. 

The Court's focus in Qatssm on individualized consideration of persons seeking the 
benefit of a racial dassification appears to have been anunated by three sqmate concems 
about tiie scope of tiic lychraond plan. First, the Court hidicated tiiat hi onler for a remedial 
affinnative action program to be narrowly tailored, its beneficiaries must be members of 
gZBUBS that were tiie victims of discrimination. The Court fauhed tiie Richmond phm 
because h was intended to remedy discrimination agauist African-American contractors, but 
induded among hs beneficiaries Hispanics, Asian-Americans, Native-Americans, Eskimos, 
and Aleuts - groups for which Richmond had proffered "absolmelv no evidftnr>> of past 
discrimination." Jâ  at 506. Iberefore, the Court said, even if tiie Richmond MBE program 
was "'nanowly tailored' to compensate African-American contractors for past discrimuiation, 
one may legitiroatdy ask why tiiey are forced to share tiiis 'remedial relief witii an Aleut 
citizen who moves to Richmond tomomiw?" IjL** Second, the Court said tint the 
Richmond plan was not even narrowly tailored to remedy discrimination against black 

oensdous measures). 

* Most lower courts have not constmed CcattBtiiai fiuhien. fi^. £i£i, BilKsh v Citv of Chiî gg 
962 F.2d 1269, 1292-94 (7tii Cir. 1992). rev'd on other ^und* 989 F.2d 890 (Ttii Cir.) (en banc), cert, 
doisd. 114 S. a . 290 (1993); Cord Constr. Co. v. Kin> County 941 F.2d at 925-26 n.l5; Cudeo v. 
foebjo School Piff, NQ^W. 917 F.2d 431, 437 (lOtii Cir. 1990). But sfl? Winter Parte v. FCC. 873 F.2d 
347.367-68 (p.C. Or. 1989) (WiUiuns. J. , concurring in part and Assenting u part) Ontennctiag 
Cmsa as requiring tiid radd dasrifieations be lunited "to victims of prior diserimhiatioa'): Mdn Ling 
Paving Co. v. Boanf of Edue- 725 F. Supp. 1347. 1362 (E.D. Pa. 1989) (MBE program net narrowly 
tailored, m part, because h "contiune[d] so provision to ideotily those woe victims of past 
dtscriminmioB and to Umh tike program's benefits to them"). 

^ See ODonneU Constr. Co. v. District of Columbia- 9a F M mt Art (MPF ptTrgram -MIB ntrt 
narrowly tdlored because of "random bdusion of rsdd groups far which tiiett was so evidence of past 
diseriffliaation"). 
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contractors because "a successful black entrepreneur . . . from anywhere in the countiy" 
could reap its benefits, at 508. That is, die geographic scope of tiie plan was not 
sufficientiy tailored.*' Third, tiie Court contrasted tiie "rigidity" of tiie Richmond plan witii 
the flexible waiver mechanism in the ten percent minority panicqiation requiicment that was 
upheU in Eullika .̂ As the Court in Ccaon described IL the requirement in PulHinve cnuid 
be waived where a minority business charged a "higher price (that] was not attributable to 
tiie effects of past discrimuiation." Sfi£ Fullilove. 448 U.S. at 488 0>luiality opinion). 
Tbe tbeofy is that where a bushiess is straggling to overcome discrimination, h may not have 
tiic capacity to submit a competitive bid. That an effective waiver provision allows for 
"individualized consideration" of a particular minority contractor's bid does not mean that the 
contractor has to be a "victim" of a specific instance of discrimination. It does mean that if 
the contractor is wealthy and has entered the mainstream of contractors in the community, a 
high bid might not be traceable to the discrimination that a racial or ethnic dassification is 
seeking to redress. Instead, such a bid might reflect an effort to exploit tiie classification.'̂  

3. Manner in Which Race is Jl«^ 

Tbe Court's attack on tiie "rigidity' of tiie Richmond orduiance also implicates 
another common refrain in affinnative action jurispmdence: the manner in which race is 
used is an integral part of the narrow tailoring requiranent. The dearest statement of the 
Court's somewhat mixed messages in this area is that programs that make race or ethnidty a 
requirement of eligibility for |»iticular positions or benefns are less likely to survive 
constitutional challenge than programs that merely use race or ethnidty as one factor to be 
considered under a program open to all races and ethnic groups.̂  

** SsamS Associated Gen^Contn«ton v. Codition for Economic Emiity. 950 F.2d at 1418 (MBE 
program intended to remedy discrimination agdnst misorities in county construction industiy was 
narrowly tdlored, in part, because scope of beneficiaries was limhed to mmoiities witiun tiie county) with 
Podbereslcv v. Kirwan. 38 F.3d 147, 159 (4tii Cir.) (scholarship program isiesded to remedy 
discrimination agdnst African-Americans in Maryland was not narrowiy tailored, in part, because African-
Americans from outside Maryland were eligible fbr tiie program), cwt. denied. 115 S. Ct. 2001 (1995). 

S£ Milwaukee Countv Paven Asg'n v. Tiedler- 922 F.2d 419, 425 (Ttii Or.) (noting that 
administrative wdver mechanism enabled state to exchide from scope of beaefidarics of affinnative action 
plan m public contracting 'two wedthy black fbetitaO (daycn' who ifipaitBtly eould compete effectivdy 
outside tiie plan), fflt. j fa i r i . 500 U.S. 954 (1991); Concr^ G^m^t. be. y. Wa.hin>ton Suhn*,n 
g*Tll'TYTimim'ni 779 F. Supp. 370, 381 (D. Md. 1991) (MBE prograa sot narrowly tailored, n part, 
because it had 'no provision to 'graduate' from tiie program ^ese eestnctmg ffams whidi have 
demonltrtfed the alnlity to effectivdy compete with non-MBE's hi a eoaqxtitive bidding process"); t& 
lltfi Shurfaerg Broadcasting. Inc. v. FCC. 876 F.2d at 916 (opintoo of Silbennan. J.) (Hiere must be 
some p̂ortuaity to exdude those individuds fbr whom affirmative actioa is just aaodker business 
ij|j|iui lunity."). 

The fsctor tbat we labded above as "scope of beaefidaries/administmtive wdven' is sometimes 
considered by courts under tbe beading of 'flexIbOiQr". along witii a consideration of tiie manner in which 
race is used. For tiie sake of dariiy we have divided them hito two separate components of tiie narrow 
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Two types of racial dassifications are subject to criticism as being too rigid. Fiî t 
and most obvious is an affirmative action program in which a spedfic number of positions 
are set aside for minorities. Tbe prime example is tiie medical school admissions program 
tiiat the Court invalidated in£a]ike- Justice Powell's pivotal opinion in the case mmed 
squarely on the £u;t that the program reserved sboeen percent of tiie slots at the medicd 
schod for members of racial and ethnic mmority groups. Another example of this type of 
classification is tiie program uphdd in Fullilove. It provides tiiat, except where tiie Secietaiy 
of Commerce dcteraiines otherwise, at least ten percent of the amount of federal giants for 
certain public works projects must be eî nded by grantees to purchase goods or services 
from minority-owned businesses. 42 U.S.C. § 6705(f)(2). 

T̂ e second type of dassification tiiat is vuhierable to attack on flexibilhy grounds is a 
program in which race or ethnicity is tbe sole or primaiy factor in determining digibiliiy. 
One example is the FCC's "distress sale" program, which allows a broadcaster whose 
qualifications have been called hito question to transfer his or her license prior to an FCC 
revocation hearing, provided tiie transferee is a minority-owned busmess.̂  Anotiier 
example of affirmative action programs in which race or ethnidty is a requirement of 
eligibility are college scholarships tbat are reserved for ntinorities." 

Under both types of dassifications, persons not within the designated categories are 
rwdered ineligible for certain benefits or positions.*' Justice Powell's opmion in Bakke 

tdloiing test. 

*' The distress sde program was upheld under intermediate scrutiny in Metro Brojû Mnjfjnf 

** Then is a plausible distinction benveen coU^ scholarships tiiat arc reserved fbr minorities and 
admissions quotas tiiat reserve places at a college for minorities. In Podberwicv v. Kirwan. 38 F.3d 147 
(4tiii Cir 1994). cert, denied. 115 S. Cl. 2001 (1995). tiie Fouitii Cireuh hdd tiid a ooUege seholanhip 
program for African Americans was uncoastihttiond under Cn>sflp. The Fourth Ctrcuh's decision, 
however, did not equate tiie scholarship program with tbe admissions quota struck down hi p̂ jĵ '̂and it 
did not turn on the fact tbat race was a requiremeat of eligiUlity for the progm. 

^ The stanites and regulations under whidi DOT has established tiie oontmetiittg program at issue m 
Adarand are different. Racid aad etiisie dassifications are used hi the torn of a presumption tint 
members of niaority groups are "soeidly disadvaDU .̂* However, ttat presumption is rebuttable, and 
memben of nonminority groups are eligibjc for the program 'on the basts of dear and cosviodsg 
evidence- tiid tiiey are socidly disadvaotaged. A^snod, 63 U.S.L.W. at 4524. £ K idt d 4540 (Stevens, 
J., dissesting) (arguing that tiie relevant stanites and reguktioss hi Adarand are bencr tailored tiias tiie 
FulHlov* legislation, because tiiey "doQ not make rue tbe sole criterion of digibility fbr participatioB hi 
tiie program.' Members of racid aad etiisie are presumed to be disadvantaged, but tfie presumption is 
rebuttable, and even if h does not get tiie presumption, 'a smdl budness may qualify [for tiie program] by 
showing that it is both socidly and economically disadvantaged"). 
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rested on the fact that the admissions program at issue was a quota that saved places for 
minorities solely on tiie basis of tiieir race.*" As Justice Powdl put it, such a program 

tells applicants who are not Negro, Asian, or Chicano that tiiey 
are totally exchided from a ̂ ledfk percentage of the seats in an 
entering dass. No matter bow strong their qualifications, 
quantitative and extiacunicular, induding tiidr own potentid fbr 
contribution to educational diversity, they are never afforded the 
chance to compete witii applicants ftom tiie preferred groiips for 
the spedal admissions seats. 

438 U.S. at 319. Justice Powdl contrasted admissions programs that require dedsions based 
'SsMsT on race and etimicity, ĵ L at 315, witii programs in which tace or etimic backgnnmd 
is simply one factor among many in tiie admissions dedsion. Justice PDwdl said that in the 
latter type of program, "race or ethnic background may be deemed a "phis' in a particular 
qiplicant's file, yet it does not insulate the individud from comparison with all otiier 
candidates for tiie available seats." Id* at 317. In Justice Powell's view, such programs are 
sufficientiy flexible to meet the narrow tailoring requirement. 

This luie of reasoning dso resonates in John̂ in v Transportation Afe^ 480 U.S. 
616 (1987). There, the Supreme Court upheld an affinnative action plan under which a state 
govemmem agency considered tiie gender of applicants'' as one factor in making certam 
promotion decisions. The Court noted tiiat tiie plan "setQ aside no positions for women," 
but simply established goals for femde representation tiiat were not "constmed" by tiie ' 
agency as "quotas." Hat 638. The Court further observed tiiat the plan "merdy 
authorize[d] that consideration be given to aJTirmative action concems when evduating 
qualified applicams." Id. The Coun stressed tiiat in tiie promotion dedsion in question, 
"sex . . . was but one of numerous factors [tiiat were taken] mto account." X(L The 
agency's plan "thus resemble[d]" tiie type of admissions program "qjprovingly noted by 
Justice Powell" ui Balslse: it 'requires women to compete with all otiier qualified qiplicants. 
No persons are automatically excluded from consideration; aU are able to have then-
qualifications weighed against those of otiier applicams." LL Sfic alSfi at 656-57 
(O'Connor, J,, concurring in judgment) (agency's promotion dedsion was not made "solely 
on the basis of sex;" latiier, "sex was sunply used as a *plus &ctor*"). 

" ^Idu is the edy Supreme Court affirmative action case that Bhimaldy tuned os the "quota" issue. 
In CnffiOB, tiie Court referred disparagingly to tiie tttifty percent ntiaerity tobcostiaeting requnment at 
issue hi die case as a "quota," but that was sot u itidf die basis fbr tiie Court's deddon. 

" Ahhough IduuSS was a Titie VD gender elassificatioa case, hs reasodng as to the distisctios 
between quotas and gods is uistruetive with respect to die cosstitutiond analysis of tadd and ethnic 
classifications. 
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Fmally, Crpwn itself touches on tiie point. The Court said tiiat m tiie absence of a 
waiver mechanism that pennitied individualized consideration of persons seeking a share of 
city contrarts pursuant to the requirement tiiat thirty percent of tiie dollar vdue of prime 
contracts go to minority subcontractors, the Richmond plan was 'problematic from an equal 
protection stand̂ int because [it made] die cokir of an ̂ licant's skin die sole idevant 
consideration." 488 U.S. at 508. 

4. Comparison of Numerica! Target to Relevant MaT<cet 

Where an affinnative action program is justified on remedid grounds, the Court has 
lodced at the size of any numericd god and its comparison to the relevant labor market or 
industry. This factor involves choosing tiie ;q>propriate measure of comparison. In Cipyyp, 
Richmond defended its thirty percent minority subcontracting requirement on the premise that 
it was halfway between .067 percent ~ the penxntage of dty contracts awanled to Afiican-
Americans during tiie years 1978-83 ~ and 50 percem - tiie African-American population of 
Richmond. The Court in Cisssil (landed a more meaningful statisticd comparison and 
much greater mathematicd precision. It held that numericd figures used in a lacid 
preference must bear a relationshqi to tiie pool of qualified minorities. Thus, in the Court's 
view, tiie tiiirty percent minority subcontracting requirement not narrowly tailored, because it 
was tied to the African-American population of Richmond, and as such, rested on the 
assumption that minorities will choose a particular trade "in lockstqi proportion to their 
rqnesentation in the locd population." 488 U.S. at 507," 

5. Duration and Periodic Review 

Under Qxassa, affirmative action represents a "temporary" deviation from "tiie norm 
of equd treatment of all racid and eUmic groups." Crosnn. 488 U.S. at 510. A particular 
measure therefore should last ody as long as h is needed. Pullilove. 448 U.S. at 513 
(Powell, J., concurring). Given tiiis unperative, a racid or etimic dassification is more 
likely to pass the narrow tailoring test if it has a definite end-date," or is subject to 

^ Cfflsggg Aiken v. Citv of Memphis. 37 F.3d al 1165 (remaadiag to lower court, u pan, because 
race-based promotion gods in consent decree were tied to 'undifferestiated* labor forte statistics; 
isstructing district court on remand to determine whether radd eomposhios of dQr tator force 'differs 
materially fiom that of the qualified labor pool fbr the podtioss* in question) with Edwards v. Citv of 
HfiUfittD* 57 F.3d 1097,1114 (5tii Cir. 1994) (race-baaed promotios goals in city police department were 
oarre«4y tailored, hi part, because tiie goals were tied to ^ sumber of misorities whb the skills fbr tiie 
podtioss b questios), reh'g panted. 49 F.3d 1048 (Stfi Or. 1995). 

Sfi£ &zadil£. 480 U.S. at 178 (plurality ophiion) (taee-based promotion nquireaest was namwly 
tailored, m part, because h was "^emerd," asd would 'csdureQ only ustil' non-diseiuBfaiateiy 
promotion procedures were unplemented); Sheet Metd WoAgw 478 U.S. at 487 (Fowdl, J. , concuning) 
(nce-based hiring god was narrowly tailortd, m part, because h "was not imposed as a permanent 
requirement, but [was] of limhed duration"); BtllilfiVfi, 448 U.S, at 513 (Powdl. J. , concuiriag) (race-
based classification u> public works legislation was aarrowly tdlored, hi part, because it was 'sot a 
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meaningful periodic review tiiai enables tiie government to ascertain tiie continued need for 
tiie measure. The Supreme Court has sdd tiiat a set end-date is less important where a 
program does not establish specific numericd targets for minority participation. Isbossm, 
48() U.S. at 640. However, it remains important for such a pnigiam to undereo neriodic 
review, fias iiL at 639-40. ^ t^*^'-

Simply put, a radd or etimic classification tiat was judified at tiie point of its 
adoption may no longer be required at some future point If tin classification is subject to 
reexammation from time to time, tiie govemment can react to changed drcumstances by fme-
tuning tile dassification, or discontinumg it if wananted. Sa Euliilayfi, 448 U S at 489 
fluidity tyinion); acfi alSS Metro Bmadoi>jff|nr 497 U.S. at 594; Sheet Mer̂ l WnrVp̂  478 
U.S. at 478 (plurality opinion); i i at 487-88 (Powdl. J., concuning)!̂  

6. Burden 

Affimiative action necessarily imposes a degree of bunlen on persons who do not 
belong to tiie grtMips tiiat are favored by a radd or etimic dassification, TTie Supreme Court 
has said, however, tiiat some bunlcns are acccpttble, even when visited upon individuals 
who are not personally responsible for tiie particutar problem tiiat tiie dassification seeks to 
address. See Stoi l . 476 U.S. at 280-81 (plurality opmion) ("As part of tiiis Nation's 
dedication to eradicating racid discrimination, innocent persons may be called imon to bear 
some of tiie bunlen of tiie remedy."). This was implicitiy reaffinned m Croson and 
Adaanfl: in botii cases, tiie Court "recogmze[d] tiiai any individud suffers an injury when he 
or she is disadvantaged by tiie government because of his or her race, whatever tiiat race 
may be," but declined to hold dial tiie imposftion of tiiat bunlen punuam to an affmnative 
action measure is automatically unconstitutiond. 

In some sftuations, however, tiie burden bnposed by an affirmative action proaram 
may be too high. As a gencrd prindplc, a racid or etimic cUssification crosses iat 
tiireshold when it "unscttiets]. . . legitimate, finnly rooted cxpectation[s],"« or imposes 
tiie "entire burden . . . on particular individuds."** Applying tiiat principle in an 
employment case where semority differences between minority and nonminority employees 
were involved, a plurality of tiie Court m Wygant stated tbat race-based tayoffs may impose 
a more substanud bunlen tiian race-based hiring and promotion goals, because "denid a 

? Z T ! ! > ! ^ - ^ ' ^ J ^ ' ' ^ ' ^ requiremenu'); P'Donndl Cnrtitr Co. v. ra^^ rf rTTlllTIltTill 963 
F Jd d 428 (ordinance setting aside a percentage of dty eontmcu fbr mhiorhy budncssen^^ 
narrowly tailored, u part, because h contdsed so "sasset pnjvision" and so 'end [was] m dght"). 

Adaood. 63 U.S.L.W. at 4531 (dting CreseaV 

iduofill. 480 U.S. at 638. 

" Sheet Metal Woric«̂ . 478 U.S. at 488 (Powell. J . . eoncutting). 
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future employment opportunity is not as mtmsive as loss of an existmg job." Wygatyy 476 
U.S. at 282-83; see alSQ iiL at 294 (White, J., concurring). In a subsequent case, however, 
Justice Powell wamed that "it is too simplistic to conclude tiiat hiring [or otiier employment] 
gods whhstand constitutiond muster whereas layoffs do not... . The proper constimtional 
inquiiy focuses on tbe effect, if any, and the diffiiseness of the burden imposed on innocem 
nonminorities, not on the label applied to the particular employment plan at issue." Sheet 
Metal Woricers. 478 U.S. at 488 n.3 (Powell, J., concuning). 

In the contracting area, a racid or ethmc classification wodd upset settied 
eiqiectations if it unpaired an existing contract that had been awarded to a pOKHi who is not 
included in the classLficaticm. This apparentiy occurs rarely, if at all, in the federal 
government. A more saliem inquiry therefore focuses on the scde of the exclusionaiy effea 
of a contracting program. For example, in Pullilove. Justice Powell tiiought it salient that 
the contracting requirement at issue in tiie case reserved for minorities a very small amount 
of totd funds for constmction work in the nation (less than one percent), leaving 
nonminorities able to compete for the vast remainder. For Justice Powdl, this rendered tiie 
effect of the program "limited and so widdy dî iersed that its use is consistent with 
fiindamentd fdmess." BUUte, 448 U.S. at 515. In some instances, conversdy, tiie 
exclusionary effect of racid classifications in contracting may be considered too huge. For 
example, tiie lower court m £z&Sfi& held that Richmond's tiiirty percent minority 
subcomracting requirement imposed an impermissible burdea because it placed nonminorities 
at a great "competitive disadvantage." J.A. Croson Co. v. Citv nf Richmond. 822 F.2d 
1355, 1361 (4th Cir. 1987). Similariy, an affirmative action program that effectively shut 
nonminority firms out of certain maricets or particular industries might establish an 
hnpermissible burden. For example, the dissenters in Metro Brtydeajrtinp felt that the 
FCC's distress sde unduly burdened nonminorities because h "created a spedalized market 
reserved exclusively for minority controlled applicants. There is no more rigid quou tiian a 
100% set-aside . . . . For the would-be purehaser or person who seeks to compete for the 
station, that oppoitudty depends entirely upon race or ethmdty." 497 U.S. at 630 
(O'Connor, J., dissenting). The dissenters also dismissed the majority's contention tiiat tiie 
impact of distress sdes on nonminorities was minuscule, given the small number of stations 
transfentd through those means. The dissenters sdd that "[i]t is no reqxmse to a penon 
denied admission at one school, or discharged from one job, solely on tbe basis of race, tiiat 
other schools or employers do not discriminate." IsL 

C. The Post-Croson Landscape at the Srate and T^] iff^] 

QfiSfin has not resulted in tiie end of affinnative action at the state and locd levd. 
There is no doubt, however, that CnsSSLj in tightening the constinitiond parameten, has 
diminished the incidence of such programs, at least in contracting and procurement. Tbe 
post-ClQSQil experience of governments that continue to operate affinnative action programs 
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in that area is instmctive." Many govemments recvduated their MBE programs in light of 
Clfissu, and modified them to comport witii the ̂ licable standards. TypicaUy, the 
centerpiece of a govemment's efforts has been a 'disparity study," conduaed by outside 
experts, to andyze patterns and practices in the locd construction industry. The purpose of 
a disparity study is to determine whether there is evidence of discrimination against 
minorities in the locd constmction industiy that wodd justify the use of remedid racid and 
ethdc dassifications in contracting and procurement. Some studies dso address the efficacy 
of lace-neutid altematives. In addition to obtaining a diq>arity study, some governments 
have hdd public hearings in which tiiey have recdved evidence about the woridngs of the 
locd constmction industiy. 

Post-£iQSSn affirmative action programs in contracting and procuremem tend to 
employ flexible numericd gods and/or bidding preferences in which race or ethddty is a 
"plus" fi&ctor in the allocation decision, rather than a hard ŝ -aside of the sort at issue in 
ClSSSQ. It ŝ jpears that many of the post-£zQSQn contracting and procurement programs tiiat 
rest on disparity studies have not been challenged in ctMrt.̂  At least one of the programs 
was sustained in litigation.̂  Anotiier was stmck down as inconsistent witii the Croygp 
standards.*" Cbdienges to other programs woe not resolved on summary judgmem, and 

" A comprehensive review of vohintary affirmative action is public employmeat at tbe state aad locd 
level after Crojon is beyond the scope of this memorandum. We note tiid a number of tfie programs have 
involved remedid racid and ethnic classifications m cenneetioa witii birisg aad promotion decinoss m 
police and fire departments. Some of the programs have been uphdd. and others struck down. Compare 
PeightaLv. Metropolitan Dade Countv. 26 F.3d 1545 (lltii Cir. 1994) (upholding race-based hiring god 
m county fire department under QsoSSH Sdlh Long v- Citv of SagiWw. 9n F.2d 1192 (6di Cir. 1990) 
(striking down race-based hiring god in dty police dcpartmeiit under Croson and Wygawtl. 

" Hid has bees troe in Richmond. It is our undcrslauding tiid tfie city conducted a post-Croson 
disparity sSidy and enacted a new MBE program dud establishes a bidduig prefcraice of "20 pouts' fbr 
prime contractors who pledge to meet a god of subcostractfaig sixteen percent of tbe dollar vdue ef a d^ 
eontrect to MBEs. Tbe program worics at tbe "prequalificaitios" stage, when the dty is determiung hs 
pool of eligible bidders on a project. Once tfie pool is selected, the lew hiMss is awarded tbe cestract. 

* Sfi£ Associated Gen. Contreeters v. Ceditioa fjf.̂  ̂ fflnftjnii- fajiitY, 950 F.2d 1401 (9lh Or. 1991). 

" Assodated Gen. Contrteters v. dtv of New Haven. 791 F. Supp. 941 (D. Cosn. 1992). v^'t^ 
mootness grounds. 41 F.3d 62 (2d Cff. 1994). 
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were remanded for further fact finding." Contracting and procurement programs tiiat were 
not changed after Croson have met witii a mixed recqition in the courts." 

m. Aodicarion of tiic Crosnn Stanttards t the y ̂ d 

In essence, Adaood fedexalizes £s2Sfia, witii one iroportus caveat: Congress may be 
entitled to some deference when it acts on the basis of race or ethnichy to remedy the effects 
of discrimination. Tlie Court in AdaODd hinted that at least where a fedend affinnative 
action program is congressionally mandated, the Creiton standards might îply somewhat 
more loosdy. The Court conduded tiiat it need iM resolve wbetiier and to what extent die 
judiciary sbould pay spedd deference to Congress in tiiis area. Ibe Coun did, however, 
dte die ppimons of various Justices in BiflilaYC, CXSim, and Metro Broadcastag concerning 
die significance of Congress' express constitutiond power to enforce the antidiscrimination 
guarantees of tiie Thiiteentii and F6urteentii Amendments - under Section 2 of the fbimer 
and Section 5 of tiie laner - and tiie extern to which courts should defer to exereises of that 
authority that entail tiie use of racid and ethmc classifications to remedy discrimination. 
63 U.S.I..W. at 4531. Some of those opmions indicate that even under arict scrutiny, 
Coigiess does not have to make flnduigs of discrimhiation with the same degree of precision 
as a state or locd govemment, and that Congress may be entitied to some ladnide witii 
respect to its selection of the means to the end of remedying discrimination.̂  

" Coral Constr. Co. v. King Countv. 94] P.2d 910 (9til Cir. 1991), ^ denied. 502 U.S. 1033 
( I ^ ) ; Concrete Works v. Citv and Countv of Deî v̂ . 36 F.3d 1513 (lOtii Ch. 1994), cert, denied. 115 
S. Ct. 1315 (199S). The couru in these two cases commented favorably on aspects of the programs ai 
issue and the disparity studies by wliich they are justified. 

* We are aware of at least one such program tbd survived a motion fbr summary judgment and 
spparestiy is stilt in effect today, fis Cone Com, v. Hnuhmr»tif>. rou^ 908 F.2d 908 (1 Itfi Cir.), 
ggft- <'yaiK'. 498 U.S. 983 (1990). Otiiers have been bvalidated. fiss, Q̂ Donndl Con«̂ rr f'", v. 
Pî nietOfCftlymM*. 963 F.2d 420 (D.C. Cir. 1992); Contractors* A»see. v. Citv of Phil̂ driphi. WL 
11900 (E.D. Pa, Jan. 11. 1995); Arrow Office SuPD̂  Co. v. Cttv af nft»m)« 826 F. Supp. 1072 (E.D. 
Midi. 1993); F. Buddie Constr. Co. v. Citv of Elyria. 773 F. Supp. 10l8 (N.D. Ohio 1991); Mdn U^^ 
PavhieCo. V. Board of Ednc. 725 F. Supp. 1349 (EJ). Fa. 1989). 

" Section 1 of the Fourteenth Amendment prohibits states and munidpalrtiBs from deaybg persons tiie 
equd protection ef the laws. Section 5 gives Congress the power to esfbree that prohibition. Btftinf 
Sectios 1 of the Fourteeatii Amendment esly^pUes to states and musidpalhies, gts yjjt^ gifjfi 
i2l!fift, 383 U.S. 745, 755 (1966), H is uscertds «4iedier Cengreas act under Section 5 of tbd 
aaeadoeat to remedy discrimhudoo by purely private actors. Ssi Adarand. 63 U.S.L.W. al 4538 s-lO 
(Stevens, J. , dissenting) ("Because Congress has aeled whb reqiect to tfie States hi enacting STURAA, we 
seed sot rovisit today tfie difficuh qnestion of i 5*s ŝ Iicabihty to puro regulation of private 
hiaviduds.'): Metro Broadcasting. 497 U.S. at 605 (O'CoBBOT, J., dissenting) ('Section 5 empowm 
Congress to ad respecting tfie States, asd of ceui«e tfiis case ooacens esly tte admuiistiation of federd 
programs by federd effidals."). Nevertheless, mnedid legislation adopted under Section 5 of tbe 
Fourteenth Amendment docs not necessarily bave to act en the states directiy. Indeed. «̂ ien Congress 
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In EuJlito, Justice Powell's concurring opinion sdd tiiat even under strict scmtiny, 
•[t]he degree of specificity required in tiie fmdings of discrimination and tiie bieadUi of 
discretion in tiie choice of remedies may vaiy whh the nature and autiiority of a 
govemmentd body." EuHite, 448 U.S. at 515 n.|4 (Powdl, J., concurring). It was 
therefore of paramoum mqibrtance to Justice Powdl that tiie radd and etimic dassifkation 
in EuUilfivc was prescribed by Congress, which, Justice Powdl admomshed. "properiy may 
- and mdeed must - address directly the problems of discrimination in our society." at 
499. Justice Powell emphasized tiiat Congress has "die unique constinitiond power" to take 
aich action under tiie enforcement cUuses of tiie Thirteemh and Fourteotth Amendments. 
JsL at SOO. Sfis d 483 0>lnrality opinion) ("[Qn no organ of govemment, state or federal, 
does there repast a more comprehensive remedid power than in the Congress, eiqutssly 
cfaaiged by tiie Constitution witii the competence and ambority to enforce equd protection 
guarantees."). Justice Powdl observed tiiat when Congress uses tiiose powers, it can paint 
widi a broad bmsh, and can devise nationd remedies for tbe nationd problem of radd and 
cduiic discrimination. at 502-03 (Powdl, J., concurring). Furtiiennore, Justice Powell 
sdd tiiat timwgh repeated uivestigation of tiiat problem. Congress has devekiped familiarity 
witii tiie nature and effects of discrimination: "After Congress has legislated repeatedly in an 
area of nationd concem, its Members gain eiqierience that may reduce the need for fresh 
tearings or prolonged debate when Congress again oonsidera action in that area." at 503. 
Because Congress need not redocument tiie fact and histoiy of discrimination each time it 
contemplates adopting a new remedid measure, tbe findings that supported the Fullilove 
legislation were not restricted to the actud findings that Congress made when it enacted that 
measure. Rather, the record induded "the information and eiqjertise tiiat Congress acquires 
in tiie consideration and enactment of earlier legislation." UL A court reviewing a race-
based remedid act of Congress therefore "properiy may examme the totd contemporaiy 
record of congressiond action dealing witii the problems of racid discrimination against 
Iminoritiesl-* I i Finally, Justice Powdl gave similar deference to Congress when it came 
to applymg the narrow tailoring test. He sdd Uiat m dedding how best to combat 
discrimination in tiie country, the "Enforcement Clauses of the Thirteentii and Fourteentii 
Amendments give Congress a . . . measure of discretion to choose a suhable remedy," Id. 
at 508. 

sedcs to remedy discrimhiation by private parties, h m^ be bdheetiy remedyug discrimination of tiie 
states; fbr m some cases, private diserudnatien was tolersted or expreuly sanctioned by the states. 
Private diserimioation. moreover, oftes cas be remedied nader ̂  eafbreemest provisions of tfie 
HuxteesA Amendment. Section 1 of tiiat amesdsiest prdubhs slaveiy and uvoluntiry servimde. Section 
3 gives Congress tiie pown- to enforce tiiat prohibition by passmg rasedid legislaties 'i^g^ to 
diminate "tiie badges aad inddents of daveiy u tfie United States.* Jones v. Alfred Mayer 392 
U.S. 409.439 (1968). The Supreme Court has hdd tiiat such Î dation may be dirwted at itmedying 
the discrimination ofprivate actors, as wdl as tiial of the states. ldLd43K. K»» pl̂  Runven v. 
M^KX* 427 U.S. 160.179 (1976). Is Blllilfive, tfie phindhy epusos conchided tfiat tfie Commeree 
Clsuse provided an addhiond source of power under ̂ d i Congress eould adopt racfr-based ledslatien 
faftesded to remedy tiie discriminaiojy conduct of private actors. Sog Fnililove. 448 U.S. at 475 (plurality 
opinion). 

• 
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Justice O'Connor's opinion in QjQssn is very much m die same vein. She too 
commented tbat Congress possesses "udque remedid powers. . . under § 5 of the 
Fourteentii Amendment." Cnzjon, 488 U.S. at 488 (plurality opimon) (dting FuUilove. 448 
U.S. at 483 (plurality opinion)). By contrast, state and locd governments have "no qiecific 
constitutk>nd mandate to enforoe the dictates of the Fourteenth Amendment," but raiber are 
subject to its "explicit constranits.' M at 490 Qdurdity opndon). Therefore, in Jnstice 
O'Connor's view, state and locd govemments 'must identify discrimination, public or 
private, witii some ^ifidty before tiiey may use race-consdous relief." Idx at 504. 
Congress, on the other hand, can make, and "has made nationd findings thd tiiere has been 
sodetd discrimination in a host of fields." IjL It may therefore "identify and reditss the 
effects of sodety-wide discrimination' through the use of radd and etimic cUssifications that 
would be iropenmssible if adopted by a state or locd government JsL at 490 (plurality 
opmion)." Justice O'Connor dted her £iQSfiD opinion and rdterated these general points 
about tiie powers of Congress hi her Metro Broadcastit̂  dissent. £tt 497 U.S. at 605 
(O'Connor, J., dissentuig) ("Congress has considerable latitude, presenting qiedd concems 
for judicid review, when h exercises hs umque remedid powen . . . under { 5 of die 
Fourteenth Amendment.") (intemd quotations omitted). 

It would be impmdent, however, to read too much into Justice Powell's opidon in 
Pullilove and Justice O'Connor's opimon in £Q2SSD. They do not, for example, support tiie 
proposition tiiat Congress may simply assert that because tbere has been general sodetd 
discrimination in this countiy, legislative classifications based on race or etimicity are a 
necessaiy remedy. The more probable constmction of tiiose opinions is that Congress must 
have some particularized evidence about the existence and effects of discrimination in tbe 
sectors and industries for which h prescribes racid or etimic dassifications. For example. 
Congress established the Fullilove racid and etimic classification to mnedy what the Court 
saw as tte well-documented effects of discrimination in one industiy - constmction - ti^iat 
had hmdered the ability of mmoiities to gain access to public contracting opportunities. See 
FuHilflve- 448 U.S. d 505-06 (Powdl. J., concuning); alSS id* at 473 (pluralhy 
opinion). 

Based on tills reading of £isssn and £ullill2^, die endonement in Adaood of strict 
scrutiny of federd affinnative action programs does not mean that Congress mua find 
discrimination in every jurisdiction or industiy affected by such a measure (altbou^ it is 
undear whether, as a matter of nairow tailoring, the scope of a classification should be 
nanowed to exdude regions and trades that have not beoi affected by the discrimination that 
is to be remedied.). State and locd govemments must idecoSfy discrimination witii lotne 
predskm within thdr jurisdictions: Congress* jurisdiodon Is the nation as a whole. But after 
Adazutd. Congress Is subject to the dss&Q "strong basis in evidence" standard. Under that 
standaid, die general history of racid discrimination in the nation would not be a suffident 

** Justices Kennedy and Sedia deelised to jtrin tfiat part of Justice 0*CoBnor*a o|nnioB is Croaon tfwt 
drew a distinction between the respective powers of Congress and state or locd goveramenU m tbe area of 
affirmative action. 
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predicate for a remedid racid or etiinic ctassification. In addition, evidence of 
discnmmation m one sector or industiy is not dways probative of discrimination in otiier 
sectore and mdustnes. For example, a history of lending discrimination agdnst mmorities 
aigii^cannot seive as a catch-all justification for radd and eihdc daŝ ications 
benefittmg mmority-owned finns tiirough tiie enure economy; application of the sanow 
tedonng test wodd suggest diat if lendmg fiscrimination is the problem bdng addressed 
ma the govemmem should tackle it directly." ' 

''̂ ''̂ aTOô *. nnder tiie new ftandanl. Congress probdily does ^ 
heanng or draft a report each time it adopts a remedid radd or ethdc dasdfkation But 
where such a classification rests on a previous law or series of laws, those eariier measures 
mufl be supported by suffident evidence of the effects of discrimination. And if the findings 
m the older laws are stde. Congress or tiie pertinent agency may have to demonstrate i5c 
contmued relevance of tiiose fmdings; tiiis wodd sdisfy tiie dement of die nanow tdlorins 
^tthat looks to tiie duration of chusifications and whetiier tiiey are subject to reevduation 
Where ttie record is sparse. Congress or tiie rdevam agency may have to develop h That 
endeavor may mvolve tiie commissioning of disparity studies of tiie type tiiat state and toed 
govcinmems around die country undertook after Cffism to demonstrate tiiat remedid racid 
and etiuuc classifications in public comnwting are wananted. Togetiier, tiie myriad state and 
kxal smdies may provide an importam source of evidence supporting die use by die federal 
government of nationd remedid measures in certain sectors of die economy. 

Whatever deference a court might acconl to federal remedid legislation after 
oaaaiiA, n is undedded whetiier tiie same degree of deference would be acconled to 
nonremedid legislation. In M̂ trp Broajgasting, the majority pve substamid deference to 
congressiond judgments regarding tiie need for diversity m broadcasting and tiie linkage 
i^T^-^^f^T « f ' ^J?^'^'f^'^ programming output. Metro BmadracHnp 497 U.S. 
at 566, 572-73, 591 n.43. The dissenters did not do so, precisdy because tiie dassifications 
WCTC nonremedid and hence, in tiieir view, did not unplicate Congress' powers under die 
Enfon»nem Clauses of tiie Thirteentii and Fourteentii Amendments. Id. at 605 628-29 
(O'Connor, J., dissenting). .^^-^^ 

FinaUy, many existing federd affinnative action pipgrams are not specifically 
mandated by Congress. Couns are unlikely to acconi federaJ agendes acting witiiout a 
congresskmd mandate tiie same degree of deference acconled judgments made by Congress 
Jtsdf. Agencies do not have die "institutiond competence" and eiqiUdt •constitmiond 

ftflentt Md practices of bade feodug to mmorities. may, however, refl«;t a dgdfieast 'secondary 
effect of disenmhiation m particular sccton and hidustries, i^. because of tfiai diserimmdios, ntinorities 
cannot accumulate tiie necessary caphd and adiievc tfie eommumty standmg necessaty to qudi^ fbr 
loass. ' 
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authority' tiiat Congress possesses. Adarand. 63 U.S.L.W. at 4538 (Stevens, J., 
dissenting).** Altiiough some existing agency programs were not expressly mandated in tiie 
first instance in legislation, tiiey may nonetiidess be viewed by a court as having been 
mandated by Congress tiirough subsequent congressiond action. For example, in Metro 
Broadcaamg, the programs at issue were estaUished hy die FCC on its own; Congress' role 
was limhed to FCC oversight hearings and the passage of an appropriations riders that 
precluded die FCC from using any funds to recondder or cancel its programs. 497 U.S. at 
572-79. nie majority concluded tiiat tiiis record converted the FCC programs mto measures 
tbd had been "specificdly approved - indeed, mandated by Congress." Id. at 563. 

Under stria scrutiny, it is uncertain what levd of congressiond involvement is 
necessaiy before a court will review an agency's program witii deference. What may be 
required is evidence tiiat Congress plaidy has bniught its own judgment to bear on die 
matter. Adazaod, 63 U.S.L.W. at 4537 (Stevens, J., dissenting) ("An additiond reason 
for givmg greater deference to the KaUond Legislahire tiian to a locd hiw-roakmg body is 
tiiat federd affirmative-action programs represent die will of our enrirr. dectnt 
rmsCTfttivgi . . . . " ) (emphasis added); id̂  at 4538 (Stevens, J., dissenting) 
("Congressinnd deliberations about a matter as important as afflnnative action shodd be 
accorded far greater deference than tiiose of a State or mumcipality.") (emphasis added). 

IV. ConcluyQp 

Adatand makes h necessaiy to evduate federd programs tiiat use race or etimichy as 
a basis for decisionmaking to deteraime if tiiey comport witii tiie strict scmtiny standanl. No 
affirmative action program should be suspended prior to such an evduation. The mfonnation 
gatiiered by many agendes in connection widi die President's recent review of fedeid 
affiimative action programs should prove hdpful in tiiis regard. In addition, appended to 
diis memo is a nonexhaustive checklist of questions tiiat provides initid guidance as to what 
sbould be considered in tiiat review process. Because tiie questions are just a guide, no 
smgle answer or combmation of answers is necessarily dispositive as to the validity of any 
given program. 

Milwaukee Countv Pavere Ass'n v. Fiedler. 710 F. Supp. 1532. 1540 B.3 (W.D. Wise. 1989) 
(noting tfiat for purposes of judicid review of affirmative action measures, tfiere is a distiaetioa between 
congTBssiondly mandated measures and tiiose tiiat are "mdepesdentiy estabUshed' try a fedenl ageoey) 
ifCd. 922 F.2d 419 (7tii Cir.), aaLJsBiad. 500 U.S. 954 (1991); ̂  fiattfi, 438 U.S. at 309 (opmioB ef 
Powdl, J.) (pubhc udvenities. fike many 'isohUed segmcsts of our vast goversmcntd struenue are not 
competent to make {findings of nationd discrimination], d least ia the absence of legislative mandates and 
legislatively determined criteria"). 
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express 

A m m - QyPStipnS to Guide KPView of Affirrtativi> Action Pmyr^m. 

I. Authority 

Is the use of racid or etimic criteria IK a basis for deciskmmaking mandated fay 
legidatioii? If not mandated, is it expressly autiiorized by legishrtion? If tiiere is no eiL^„, 
authorization, has there been any indication of congresdond approvd of an agency's action 
in tbe form of apprtjpriations riders or oversight hearings? Ihcse questions are inqxirtant, 
because Congress may be entitied to some measure of dderence when it decides thd ndd 
and ethmc classifications are necessary. 

If tiiere is no explicit legislative mandate, autiiorization, or qjprovd, is tbe program 
premised on an agency mle or regdation that implements a statute that, rai its hot, is race-
neutrd? For example, some statutes require agendes to give preferences to "disadvantaged' 
mdividuds, but do not establish a presumption tiut members of radd grotips are 
disadvantaged. Such a stamte is race-neutrd. Otiier statutes, Uke tiiose at issue in Adarand. 
require agencies to give preferences to "disadvantaged" individuals, but establish a rebuttable 
presumption that members of racid groups are disadvantaged. Sudi a statute is race-
conscious, because it authorizies agendes to use racid criteria in decisionmaking. 

B. EujsQse 

What is tiie objective of the program? Is h mtended to ranedy discrimination, to 
foster racid diversity in a particular sector or mdustry, or to achieve some otiier puipose? Is 
h possible to discern the purpose ftom the face the relevant statute or legislation? If not, 
does die record underiying die relevam legislation or regulation shed any light on die puipose 
of the program? 

A. Eactual Predicate: Remedid Programs 

If the program is intended to serve remedid objectives, whd is the underiying factud 
predicate of discrimination? Is the program justified solely by reference to generd sodetd 
discrimination, general assertions of discrimination in a particular sector or industiy, or a 
statisticd underrqiresentation of minorities in a secttn- or industiy? Without more, these are 
impermissible bases for afflnnative action. If the discrimination to be remedied is more 
particularized, tiien die program may satisfy Adaoild. In assessing tbe nature of the &ctud 
predicate of discrimination, the following fectors should be taken into account: 

1. Souza. Where can die evidence be found? Is it contained in findings set foitb in 
a rdevam statute or legislative histoiy (committee reports and bokrings)? Is evidence 
contained ui flnduigs diat an agency has made on its own in connection witii a lulemakfaig 
process or in die proinulgation of guideluies? Do die findings expnssly or implicitiy rest on 
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fmdings made m connection with a previous, related program (or series of programs)? 

2. lyps. What is die nanire of die evidence? Is it statisticd or documentary? Are 
statistics based on minority underrepresentation in a particular sector or industry 

ODmpared to die geoerd minority popdation? Or are ifae statistics more sophisticated and 
focused? For example, do they attempt to identify the number of qualified minoities in die 
sector or industry or seek to expldn what that number wodd took like "but for" the 

certam 
ability to acquire the 

requisite capitd and financing? Similariy, where hedtii and education programs are at issue, 
is diere evidence on bow discrimination has hampered minority oppoitudty in those fieUs, 
or is die evidence simply based on generalized claims of sodetd discrimination? In addition 
to any statisticd and documentary evidence, is there testimonid or anecdotd evidence of 
discrimination in die record underlying tbe program - for example, accounts of tbe 
experiences of minorities and nonminorities in a particular fidd or industiy? 

3. fiiSflce. Are die findings puiported to be nationd in character and dimension? Or 
do tiiey reflect evidence of discrimhiation in certaui regions or geographicd areas? 

4. "AuthOTSllip'. If Congress or an agency rdied on reports and testimony of otiiers 
in making findings, who is tiie "author" of diat information? The Census Bureau? The 
Gencrd Accounting Office? Busmess and trade associations? Academic experts? 
Economists? (There is no necessaiy hierarchy in assessmg audiorshto, but die idbmhy of die 
author may affect die credibility of tiie findings.) 

5. liming, since the adoption of die program, have additiond findings of 
discrimhiation been assembled by Congress or the agency that couU serve to justify die need 
for die program when it was adopted? If not, can such evidence be readily assembled now? 
These questions go to whetiier "post-cnactmem" evidence can be marshded to support die 
conclusion that remedid action was warranted when flic program was first adopted. 

B. Factual prtffcater Nonremedial Prpgnpnn 

Adazand does not directiy address whedier and to what extent nonremedid cibjectives 
for affinnative action may constinite a compelling sovemmentd interest At a minimum, to 
die extent diat an agency administers a nonremedid program intended to promote diveniiy 
die feenid predicate must diow tiiat greater diversity would foster some laiser sodetd 
beyond diverdty for diversity's sake. Hie levd and pradsten of empiricd evidence 
supporting diat nexus may vaiy, dqiending on die nahire and puipose of a nonremedid 
program. For a nonremedid program, die source, type, scope, aû onhm, and '̂rmrno of 
underlying findings should be assessed, just as for remedid programs. 
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m. Naitpw Tailoring 

A. Race-Neutral Al 

Did Congress or the agency consider xaceword mans to acfaieve tte aids of the 
program at die time it was adopted? Race-neutrd dtematives idght indude piefereoces 
based cm wealth, income, education, family, geography. ID the conunercid setting, another 
such dtemative is a preference for new, emerging businesses. Were any of diese 
dtematives actually tried and exhausted? What was Che nature and extent of the deliberation 
over any race-neutral altematives - for example, congressiond debate? agency nilemakmg? 
Was tiiere a judgment diat race-neutral ahenatives would not be as efficacious as nee-
conscious measures? Did Congress or the agency rely on previous condderation and 
rejection of race-neutid dtematives in connection witii a prior, related race-consdous 
measure (or series of measures)? 

B. Continued Nend 

Bow long has tbe program been in existence? Even if there was a gftmpftiiirig 
justification at die time of adoption, that may not be die case today. Thus, an agency must 
detennine whetiier there is a continued need for the program. In that repaid, does the 
program have an end date? Has die end date been moved back? Is die program subject to 
periodic oversight? What is the nature of that oversight - does Congress play a role through 
hearings/reports, or does the agency conduct die review or oversight on its own? Has tbe 
program ever been adjusted or modified ui light of a periodic review? What were the 
results of the most recent review and oversight conducted by dther Congress or the agency? 
Is tiiere evidence of what might result if die racid dassification were discontinued? For 
example, is there evidence of the cuirent level of ntinority participation in govemmem 
contracting where racid criteria are not used (which may êak to whetiier discrimination can 
be remedied without a preference)? 

C. Pool of Benefidaries 

Are die benefits of the program r̂ead idativdy equally among minority individuals 
or busbesses? Is there information on whedier the same individuals or businesses tend to 
re^ most of the benefits, and if so, -wheOar those beneficiaries bave overccane 
discrimination? If the program is intended to remedy discrimination againtt minorities, does 
h indude among its beneficiaries subgroups did may not have been discriminated against? Is 
diere a procedure for tailoring die pool of beneficiaries to exdude such subgroups? Is diere 
a mechanism for evduatuig whedier tbe program is needed fbr segments within a larger 
industiy diat have been the locus of discrimination? 

87-



sqiarate opmion in Regents of the Universitv nf ralifomia v BaVkft 438 U.S. 265 (1978), 
which sdd that a udversity has a compelling interest in taking die race of applicants into 
accoum in its admissions process in order to foster greater diversity among die snident 
body.* Acconjing to Justice Powell, tiiis wodd bring a wider range of perspectives to tiie 
campus, and in tum, would contribute to a more robust exchange of ideas <- ^ c h lustice 
Powdl sdd was tiie centrd mission of higher education and in keeping witii tiie time-honored 
First Amendment vdue in academic freedom. S B idx at 311-14.̂  Since fidsks. Justice 
Stevens has been die roost forcefd advocate on die Court for n(mrBmedid affirmative actton 
measures. He has consistentiy argued that affinnative action makes just as much sense when 
it promotes an interest in creating a more indusive and diverse sodety for today and the 
future, as when it serves an interest in remedyuig past wrongs, fisfi Adarand̂  63 U.S.L.W. 

4539 (Stevens, J., dissenting); Cromn. 488 U.S. at 511-12 & n.l (Stevens! J., 
concurring); Johnson v. Transportation Aganfy 480 U.S. 616, 64647 (1987) (Stevens, J., 
conciming); Wygant. 476 U.S. at 313-15 (Stevens, J., dissenting). As a cirouit judge in a 
case mvolvuig an ostensibly remedid affinnative action measure. Justice Ginsburg announced 
her agreement witii Justice Stevens' position "that remedy for past wrong is not die exclusive 
basis upon which racid dassifications may be justified." O'Donndl Constr Cn v ni^^^ 
Pf.Co]wml?ia> 963 F.2d 420, 429 (D.C. Cir. 1992) (Ginsburg, J., concuning) (citing Justice 
Stevens' concurrence in Cnacn, 488 U.S. at 511). 

In Metro Broaiiffjî jpy, flie majorî  relied on Bakke and Justice Stevens' vision of 
affinnative action to uphold FCC affumative action programs in the licensing of broadcasters 
on nonremedid grounds; the Court sdd diat diversification of ownershqi of broadcast 
licenses was a permissible objective of affinnative action because h serves the larger god of 
eiqxising the nation to a greater diversity of perspectives over the nation's radio and 
television drwaves. 497 U.S. at 567-68. Tbe Court reached diat condusion under 
Bitennediate scmtiny, however, and tiius did not hold diat die govemmentd interest hi 
seeking diversity m broadcasting is "compelling.' Adaand did not overmle die lesdt m 
Metro Broadgasiing ̂  a point not lost on Justice Stevens. Adaood, 63 U.S.L.W. at 
4539 (Stevens, J., dissenting) ('The majority today oveimles Metro Broadeasrinp ody 
insofar as it" is inconsistent with die holding diat federd affinnative action measures are 
subject to strict scmtuiy. "The proposition that fostering diversity may provide a suffidem 
interest to justi^ [a racid or etimic classification] is not inconsistem widi die Court's holding 
today - indeed, the question is not remotely presented in this case . . . . " ) . 

On the otiier hand, portions of Justice O'Connor's ophiion in Cros/pp and her 
dissenting opimon in Metro Broadcasting appear to cast doubt on die validity of nonremedid 

* Altiiough Justice Powell wrote for hunsdf is fiaUc£, his ojrimos was tiie costroIIiBg ose hi tiie case. 

" Although it apparentiy has sot bees tested to any ngulkast degree in the courts. Justice Powell's 
tiiens m^ cany over to tiie sdectios of univershy faculty: tiie greater tiie rwad asd etimic diverdty of 
die professors, iht greater tiie array of perspectives to which tiie sdidents would be exposed. 
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affinnative action programs. In one passage in her opmion in Croson. Justice O'Connor 
stated tiiat affumative action must be 'strictiy reserved for die remedid setting." at 493 
(plurality opinion). Echoing tiiat tiieme in her dissenting opidon Coined by Chief Justice 
Rehnquist and Justices Kennedy and Scalia) in Metm Bmadr̂ ĉ jny Justice O'Connor uiged 
the adoption of strict scrutiny for federd affirmative action measuns, and asserted thai under 
that aandard, only one interest has been "recognized" as compelling enough to justify racid 
classifications: "remedying the effects of racid discrimination." 497 U.S. at 612. Justice 
Kennedy's sqiarate dissent in Metro Brpadcastrr̂ g was dso quite dismissive of non-remedid 
justificaitons for affirmative action; he criticized die majority opidon for "allow[ing] the use 
of racid classifications by Congress untied to any god of addressmg die effects of past race 
discrimination"). Id̂  at 632 (Kennedy, J., dissenting), 

Nowhere in her fimsQll »nd Metro Broadcasrinf qpidons did Justice O'Connor 
aqiressly disavow Justice Powell's opmion in Bdcke. Accordingly, lower courts have 
assumed diat Justice O'Connor did not intend to discard Bakke." That proposition is 
supported by Justice O'Connor's own concurring opimon in Wvfant v. Jackson Boatti nf 
fidygatiOP. 476 U.S. 267 (1986), m which she eiqiressed iqyprovd of Justice Powell's view 
tiiat fostering racid and etiuuc diversity in higher education is a compelling imerest. Id» at 
286. Furthermore, in Wvgam. Justice O'Connor sdd Uut there might be govemmentd 
interests otiier than remedying discrimination and promotmg diversity m higher education 
diat might be sufficientiy compelling to support affirmative action. Id* For example, Justice 
O'Connor left open the possibility that promoting racid diversity among die facuhy at 
primary and secondary schools could count as a compelling interest. Id» at 288 n*. In his 
Wygant dissem, Justice Stevens argued diat tiiis is a pennissible basis for affinnative action. 
Id* at 313-15 (Stevens, J., dissenting). 

On die assumption that fiddss remains die law, it is dear diat to die extent affumative 
action is used to foster racid and etimic diversity, die government must seek some further 
objective, beyond die mere achievement of diversity itself.'' As Bakfaf teaches, in higher 
education, that asserted god is the enrichment of the academic experience. And according to 

*' fe Winter Park Comniunicatioin. Inc. v. F^C- 873 F.2d 347, 353-54 (D.C. Cir. 1989), afTd sub. 
aCllL Mfftre ^̂ oadcast̂ ne. |at, y. FCC. 49? u.s. 547 (1990); Winter P^jf. r73 F.2d at 357 (WUUams. 
J., eoncuning in part asd dissenting b part); Shurfeerg Brpadcaatitw. inc. v f t ^ g?̂  F.2d 902, 942 
(D.C. Cir. 1989) (Wdd, CJ . , dissenting). afPd tub, nam. Metre Bmadeastine. Inc. v. FCP. 497 U.S. 
547 (1990). In Davi. v. Haloem. 768 F. Supp. 968 (S.D.N.Y. 1991), tiie court leviewed tiie law of 
affirmative actioa hi tiie wake of Q s m >nd Metro BroadeaiH«y, and, dting Jnstice POwdl's opimon in 
fiakhfi, said that a university has a compdhog mterest hi seddng to hiertase ttie diversity of hs snident 
body. Uid98l. See dso United States v. Board of Edu ,̂ Towashio affitc^m^^ c Cjy aaa 
847-48 (D.N J . 1993) (under constitutiond standards for affirmative action, diverdty u higher education 
is a oompelling goveramratd isteran) (chbg Ba}cfcs and Crosonl. 

^ The Court has consistentiy rejected "ndd balascmg" as a god of affiimative action. CIOSOB. 
488 U.S. at 507; Johnson. 480 U.S. at 639; Local 28 Sheet Metd WOABK' IntM A««'f. v FFOC 478 ' 
U.S. 421,475 (1986) (pluralhy opinion); Mk£, 438 U.S. at 307 (opidon ef Powell, J.). 
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die majority in Metro PrP?<igaf!Til1g, die asserted independent god tiiat justifies diversifying 
die owners of broadcast licenses is adding variety to die perspectives tiiat are commudcated 
in radio and tdevision. That same kind of andysis must be applied to efforts to promote 
racid and ethdc diversity in Mher settings. 

For instance, diversification of the ranks in a law eufuitemeut agenQ' arguably serves 
vitd public safety and operationd needs, and dius enhances die agency's ability to cany out 
its fimctions effectivdy. Fygant, 476 U.S. at 314 (Stevens, J., dissenting) ("pjn law 
enforcemem . . . in a city with a recem history of racid umest, the supcrintendem ofpolicc 
might reasonably conclude did an integrated police foree could develop a better idadonship 
widi tbe commudty and tiiereby do a more effective job of maintaining law and onler than a 
force composed ody of whites."); EaradiSC, 480 U.S. it 167 n.l8 (plurality opidon) (noting 
aigumem tiiat race<onsdous hiring can "restoreD commudty tmst in the fdmess of law 
enforcement and facilitaie[] effective police service by encouraging citizen ooqieration").*' 
It is more difficuh to identify any indqiendent god diat may be attained by diveraifying the 
racid mix of public contractors. Justice Stevens concurred in die judgmem in Croson on 
precisdy that ground. Citing his own Wvpant dissent, Justice Stevens contrasted the 
'educationd benefits to die entire smdent body' diat he sdd codd be achieved tiirough 
facuhy diversity widi die minimd societal benefits (otiier than remedying past discrimhiation, 
a predicate diat he sdd was not supported by die evidence m Croson̂  diat would flow from a 
diversification of die contractors widi whom a mumcipality does busmess. 5a Croson. 488 
U.S. d 512-13 (Stevens, J., concuning in part and concuning in the judgmem). 
Furtiiennore, the Court has suted that die desire to devdop a growing class of successful 
minority entrepreneurs to serve as "role models" in the minority community is nm, on its 
own, a valid basis for a racid and etimic classification, fi^ Crospp, 488 U.S. at 497 (dting 
Wyeam, 476 u.s. at 276 (plurality opimon)); dSfi Wvpmt. 476 U.S. at 288 n* 
(O'Connor, J., concurring). 

Diversification of tbe bedth services profession was one of the stated predicates of the 
racid and eduiic classifications in die medicd school admissions program at issue in £dd&e-
The asserted independent god was "improving the delivery of heddi-care services to 
communities cunentiy underscived." EaHSfi. 438 U.S. at 310. Justice Powdl sdd diat "p]t 
may be assumed that m some siniations a Suite's intmst in facilitating die hedtii care of its 
dtizens is suffidcntly compelling to support the use of a suspect classification." Id̂  Tbe 

dsn Detroh Police OfRc«i.» A«i'i. v. Vouni.. 608 F.2d 671,696 (6tii Cb. 1979), cert, denied. 
452 U.S. 938 (1981) ("the argument tiiat police need more adnorhy officen is sot sunply that blacks 
coBununicate better witii blacks or tiiat a police departmest should eaiv to the public's dedres. Ratiier, h 
is ttiat effective crime prevention asd solution dqiend beavOy on tiie public suf̂ ort and cooperation u*ich 
resuh ody from public respect aad confideiice in the police."). 
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problem m Bakk£, however, was tiiat tiiere was "virtually no evidence" tiiat tiie preference 
for mmority applicants was "dtiier needed or geared to promote tiiat god." Id* ^ 

Assuming tiiat some nonremedid objectives remain a legitimate basis for affinnative 
Adaand, diere is a question of tiie namre of die sbowû  tiiat may be necessaiy 

to support ladd and etimic classifications diat are premised on such objectives. In higher 
education, die link between die divershy of die cbidem body and die diversity of viewpoints 
on die campus does not readily lend itsdf to empiricd proof. Justice Powell did not require 
any sudi evidence in fiaUffi. He sdd diat die stiong First Amendmem protection of 
academic freedom diat allows "a udversity to make its own judgmente as to education 
indudes die sdection of its studem body," BaUsfi, 438 U.S. at 312. A umvenity is dius 
due some discretion to condude diat a student "wfth a paiticdar background - whedier it be 
ethdc, geographic, culturally advantaged or disadvantaged - may bring to a professiond 
school of medicine experiences, outiooks, and ideas diat enrich die training of its snident 
body and better equip its graduates to render with understanding dieir vhd service to 
humamty." Idxat314. 

It could be sdd diat tills diesis is rooted hi a racid stereotype, one tiiat presumes duit 
members of racid and ethnic mmority groups have a "mmority peî iective" to convey. As 
Justice O'Connor stated in Qsm, a driving force behmd stria scmtiny is to ensure diat 
racid and etimic classifications are not motivated by "stereotype." Crosop. 488 U.S. at 493 
(plurality opuiion). There are sound aigumcnts to support die contention diat seeking 
diversity in higher education rests on valid assumptions, Tbe diesis does not presume diat dl 
faidividuals of a particular race or edmic background dimk and act alike. Rather, it is 
premised on what seems to be a common sense proposhion diat m tiie aggregate* mcreasmg 
die divershy of tiie studem body is bound to make a difference in die anay of perspectives 
commudcated at a udversity. Metro Broadcasting, 497 U.S. at 579 ("The predictive 
judgmem about die overall result of ntinority entry into broadcasting is not a rigid 
assumption about bow minority owners will behave in eveiy case but ratiier is ddn to Justice 
Powell's condusion in Ealikfi diat greater admisdon of minorities wodd contribute, on 
average, to die robust exchange of ideas.") (intemd quotations omitted). Nonetiidess, after 
Cpism and Adaood, a coun might demand some proof of a nexus between the 
diversification of the student body and die diversity of viewpomts expressed on die 
campus.*̂  Likewise, a court may demand a fachid predicate to support die proposition diat 
greater diversity in a hw cnfo«»nem agency will serve die operationd needs of die agency 

Adde from tiie proffered justificdion hi SaU ĉ. die government may have otiier nesoss fbr seddag 
to increase the number of minorî  heahh profesdosals. 

" Justice Powdl ched literamre oo tibis subject is support of bis opision m Bakke See 438 U S at 
312-13 n.48. 315 n.50. « " « 
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and improve its performance.** or tiiat minority hedtii care professionds are more likely to 
wonc in medically underserved commumties." 

B. Narrow Tailorinp Tgw 

^ Ja addition to advancing a oompdling god, any gofvenmemd use of race mast dso 
be nanowly tdlored." TTiere appear to be two underiying pnjposes of flic nanow tdloring 
test: fiist, to ensure did race-based affinnative action is die pnxhict of careful deliberation 
not hasty dedsionmaking; and, second, to ensure diat such action is tmly necessary and dial 
less intrasive, efficacious means to die end are nnavdhdile. As it has been applied by die 
courts, die factors dwt typically make up die "nairow taUoring" test are as follows- fi) 
whetiier die govemment considered race-neutral alternatives before resorting to race-
consdous action; (ii) die scope of die affumative action pn̂ gram, and whetiier diere is a 
waiver mechadsm tiiat faciliutes die narrowing of die program's scope; Crii) die manner m 
which IS used, tiiat is, whedier race is a factor in detemuning eligibility for a program or 
whedier race is just one factor in die decisionmakmg process; Ov) die comparison of any 
numencd target to die number of qualified minorities ui die relevam sector or industiy (v) 
die duration of die program and whedier it is subject to periodic review; and (vi) die degree 
and type of burden caused by die program. In Adaand. die Supreme Court refened to its 
previous affirmative action decisions for guidance on what die narrow tailoring test entails 
It specifically mentioned tiiat when tiie Tendi Circuit reviewed die DOT program at issue in 
Adazand under intennediate scmtiny, it had not addressed race-neutral dtematives or du; 
duration of the program. 

Before describing each of die components, direc general poaits about die nanow 
tdlonng test deserve memion. First, it is probably not the case fliat an dfinnative action 
measure has to satisfy cveiy factor. A strong showing widi re^ to most of die factors 
may compensate for a weaker showing widi respect to odieis. 

Second, all of die factors are not relevam in every case. For example, die objective 
of the program may deteimme die applicability or weight to be given a factor, Tbe fectors 
may play out differentiy where a program is nonremedid. 

Third, tiie narrow tailoring test should not necessarily be viewed in isoUtion from die 
compelling interest test. To be sure, die mquiries are distina: as indicated above, the 
compelling imerest inquiiy focuses on die ends of an affinnative action measure whereas die 

&£ HftVW V. NPrtb .State jaw Eflfpfmafflt PfRcffLAttlB. 10 F.3d 207, 215 (4tii Cir. 1993) 
(dtiiough tiie use of radd dasdfications to foster divenUy of police dqianmest couM be a cosstitttiosdlv 
peimisdble objective, dty fdled to show a Usk between eflTeetive law esfbieemeat aad neater divenhv in 
^ department's rasks). ' 

" SSS MISfi, 438 U.S. at 311 (opmioa of Powdl, J.) (noting lade of empiricd data to suppon medicd 
sdiool s claim diat mmority doctors wiU be more likdy to practice b a disadvantaged commud̂ ). 
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narrow tailoring inquiry focuses on the means. However, as a practicd matter, there may be 
aa interplay between die two. There is some hint of diis in Croson. In severd places, the 
Court sdd that the weak predicate of discrimination on which Richmond acted could not 
justify the adoption of a rigid racid quota - which suggests that if Richmond had opted for 
some more flexible measure the Conn migta have been less demancSng when reviewing the 
evidence of discrimination. By the same token, the more compelling the imerest, peitaps 
less narrow tailoring is required. For example, in Sheet Metal Woricers v. EEOC. 478 U.S. 
421 (1986), and Unhed States v. Paratjjsg. 480 U.S. 149 (1987), die Supreme Court upheld 
what on tiieir face iqipear to be rather rigid classifications to remedy egregious and persistent 
discrimination. 

However, it bears emphasizing that the Supreme Court has never explicitiy reccigmzed 
any trade-off between the compelling interest and nanow tailoring tests. It is also far from 
dear that the Court in would have found diat a more flexible MBE program, 
supported by the generalized evidence of discrimhiation on which Richmond relied, could 
whhstand strict scmtiny. In addition, the membenhip of the Court has changed dramatically 
in die years since Sheet Metal Workers and £B2adiS£. Botii cases were decided by five-four 
margins, and ody one member of die majority (Justice Stevens) remains. And while Justice 
O'Connor agreed whh the majority in Sheet Metal Workers and fiaadiSft tiiat ample evidence 
of deeply entrenched discrimination gave rise to a veiy wdghty imerest in race-based action, 
she dissented on the ground that the particular remedies selected were too rigid. 

1. Race-Neutral Altematjvffit 

In ClEQSQQ, the Supreme Court sdd that the Richmond MB£ program was not 
'narrowly tailored," in part because the city apparemly had not considered race-neutral 
means to increase minority partidpation in contracting before adopting hs race-based 
measure. The Court reasoned that because minority businesses tc^ to be smaller and less-
established, providmg race-neutral fmandal and techdcd assistance to small and/or new 
firms and relaxing bonding requiremems might achieve the desired remedid results in public 
contracting - increasing opportumties for minority busmesses. 488 U.S. at 507, 510. 
Justice Scalia suggested an even more aggressive idea: "adopt a preference for small 
businesses, or even for new busmesses - which would make it easier for those previously 
excluded by discrimination to enter the field. Such programs may wdl have a racially 
disproportionate impact, but they are not based on race." Id̂  at 526 (Scalia, J., concurring). 
As such, they would not be subjected to strict scnitiny. 

The Court m Crosnn did not specify the extern to which govemmems must consider 
race-neutrd measures before resorting to race-consdous action. It wtwld seem that the 
government need not first exhaust race-neutral dtematives, but only give them serious 
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