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Talking Points on Affirmative Action

What will the new regulations do?

Without getting into detail, these regulations will continue our effort to target and
break down discriminatory barriers. The Justice Department proposed these reforms
last year. Consistent with the Supreme Court’s rulings, the regulations will apply
affirmative action in federal contracting where there is concrete evidence that the
effects of discrimination continue. The Commerce Department is developing that
evidence.

How can you say that use of racial preferences is consistent with the Supreme Court’s
decision in Adarand?

The Supreme Court did not outlaw affirmative action. It said that affirmative action

had to be narrowly tailored to remedy discrimination. These regulations seek to end

racial barriers where we find that they exist. When affirmative action is warranted,

race will generally be just one of the factors to be considered in awarding the federal
contract.

How do you respond to charges that you are again usurping Congressional authority?

These regulations simply implement Congressional legislation. We are making sure
our regulations comply with the Supreme Court’s ruling.

What else are you doing with regard to affirmative action?

The proposed reforms to affirmative action in federal procurement are just one part of
the Administration’s effort to mend affirmative action. The Transportation Department
and the Small Business Administration are working on their own rules. Last year, the.
Justice Department issued detailed guidance to agencies to establish limits on the use

of affirmative action in the federal workplace. Furthermore, the Justice Department

has coordinated -a review of affirmative action programs at Executive Branch agencies.
As a result of this on-going review, programs at some agencies have been modified or
suspended to meet Adarand requirements. -
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PROPOSED RULE ON AFFIRMATIVE ACTION IN FEDERAL PROCUREMENT

May 6, 1997

The New York Times today says that you are taking a new tack
and, through a proposed regulation, will substantially change
the way in which the federal government can use race-based
neasures in awarding foderal contracts. Why the new tack?

This is just another step forward in our effort to ensure that
affirmative action is done in a fair and flexible manner. It
will help us to mend, but not end, affirmative action prograns
—— and at the same time ensure that such programs comply with
the Supreme Court's new constitutional standard adopted in the

Adarand case.

Most Americans are opposed to these programs. californians
1ast election rejected them. Why still fight it?

Wwe did a long review and based on the facts concluded that
there is still discrimination that impedes women and minority-
owned businesses from getting contracts in certain industries.
But what we are trying to do through this proposal is to
target the use of affirmative action in those industries where

studies show digcrimination still exists.

some eritics of the programs say there has been no ending of
affirmative action, and very little mending. ~What else have
you done to mend it?

These proposed reforms affect a wide array of contracting
+hroughout the entire federal government. But it is just

a piece of our efforts. Last year, the Justice Department
{ssued guidance to agencies that establishes limits on

the use of affirmative action in hiring in the federal
workplace. And following a government wide review, some
agencies have modified programs to meet the requirements

of Adarand. The review is ongoing at some agencies.
How will the new procurement system work?

This proposal.will set up a process that will deéérmine the
level of minority contracting that would exist in a given
industry absent the effects of discrimination. To the degree
that actual minority contracting is below that level, race
conscious measures will be permitted. IT minority contracting
ijs actually above that 1level, affirmative action programs
would be scaled back -~ put could be re-implemented if
subseguent reviews show a reemerging need.

{NOTE: The proposed regulation to be published Friday implements
reforms that were recommended by the Justice Department-last.uax.
A final regulation —-— and the f'benchmarks' --— are expected to be
published in the early fall of 1997.) .

WjuVla



497

Hopwood / Affirmative Action
4/11/97

As was stated by the Justice Department in its amicus brief before the Supreme Court urging
review of Hopwood, the Fifth Circuit panel held that educational institutions in the Fifth
Circuit may not consider the race of applicants as a relevant factor in making its admission
decisions.

The Administration believes that case was wrongly decided and in direct conflict with the
Supreme Court's decision in Bakke. However, it is the position of the United States that,
absent further judicial developments, Hopwood is binding law in the Fifth Circuit. [Inan
appropriate case, DoJ would urge the Fifth Circuit as a whole or the Supreme Court to
overturn the panel's decision].

Outside the Fifth Circuit, we continue to believe that it is permissible for an educational
institution to consider race in an appropriate manner in its admissions process, consistent with
the Bakke decision.

Q: A letter sent by the Department of Education to a Texas legislator seems to indicate that
Fifth Circuit schools are at risk of losing federal funds from the Department of Education
for complying with Hopwood. Is this the case?

A: No. There has been some confusion on this issue based on mischaracterizations of
Education's letter. To clarify: Educational institutions in the Fifth Circuit are not at risk
of losing federal funds for complying with Hopwood. Nor has the federal government
encouraged or required any institution in the Fifth Circuit receiving federal funds to
engage in race-conscious affirmative action that is inconsistent with the prohibitions in
Hopwood. Education has repeatedly made these points in the past few days to clarify any

confusion.
A

Drafted by Dawn Chirwa, Counsel’s Office
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Proposition 209
April 9, 1997

. We are obviously disappointed with the decision of the court on Proposition 209 The
Department of Justice had filed an amicus brief in the case and we continue to believe that -
209 is unconstitutional. The White House Counsel will discuss possible next steps with
the Department of Justice.

Drafted: MEGlynn
Cleared: Dawn Chirwa, Office of White House Counsel



Hopwood Case -- Texas Affirmative Action
April 4, 1997

Background:  Several Texas state legislators sent the President a letter asking him to intervene in
the Texas higher education affirmative action case. The Department of Justice filed an amicus
brief in the original case, but subsequent decisions by various courts have left the case in a state
which is somewhat unclear. The confusion was compounded by a letter sent to the state of
Texas by the Department of Education which seemed to imply that Texas is in danger of having
its federal aid terminated if schools comply with the restrictions on affirmative action set forth in
Hopwood.

Until some internal discussions between Justice, Education and the Counsel’s Office take place,
our guidance is:

. The Department of Education’s Office of Civil Rights is currently conduting a reverw of
the Texas state system of higher education to ensure that it has eliminated all remnants of the
form3er segregated system. The Department of Education fully expects that the state of Texas
will remedy any effects of past discrimination, thus making them eligible for funds under Title VI
of the 1964 Civil Rights Act.

ME Glynn |
Dawn Chirwa -- WH Counsel
Myron Marlin -- DoJ
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Supreme Court decision on affirmative action
July 1, 1996

. The Supreme Court today refused to hear an appeal of a decision by the New Orleans-
based Sth U.S. Circuit Court of Appeals which ruled that race could not be used as a
factor in admissions policies at state-run colleges and universities.

. The state of Texas asked the Supreme Court to review the 5th Circuit's ruling in
Hopwood vs. Texas which struck down a 1992 University of Texas' admissions policy
as unlawful discrimination. In its decision the Sth Court not only struck down the
former Texas policy, but went further and ruled that a landmark 1978 Supreme Court
affirmative action decision (Bakke) -- which allowed the use of race or national origin
as one of many factors in a school's admission policy -- is no longer good law.

. Texas was supported in his appeal to the Supreme Court by the Justice Department, as
well as nine states and the District of Columbia, who filed amicus briefs.

. The refusal by the Supreme Court to hear the case means the lower court ruling
stands, thereby putting in jeopardy affirmative action admissions policies at state
schools in Texas, Louisiana and Mississippi. (The Sth Circuit's jurisdiction.)

. The Supreme Court's decision is complicated for several reasons. Texas had a policy
in 1992 which essentially set up a twin track system for minority and non-minority
students. It was challenged, found to be unlawful and changed by the state in 92. Four
white students sought damages under the old policy, were originally denied and
appealed their case to the Sth district court. The 5th district then reaffirmed the
unlawfulness of the old admission policy and went further to rule that Bakke was no
longer good law and race could not be used as a factor in admissions. The Supreme
Court based its refusal to hear Texas' appeal on the fact that the original 1992 Texas
admissions policy had already been changed -- making the case moot. This was not an
affirmation of the 5th Court ruling, but a determination that the original problem (the
92 admissions policy) no longer existed.

Background drafted Kathy McKiernan with Myron Marlin at DOJ and Dawn Chirwa,
Counsel's Office 6-7963.
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Hopwood/University of Texas Affirmative Actio Case
Contact Myron Marlin 616-2765

L The Supreme Court today decided not to hear the Hopwood case -- a case In
which the 5th Circuit ruled that race cannot be considered at all in deciding
whether to admit an applicant.

. By deciining to hear case, the Court did not agree with or affirm the decision
of the 5th Clrguit. Declining to hear a case does not express any view on the
merits of the case. l

] In fact, Justice Ginsburg and Souter recognized the Issue was important and
needed to be addressed. But they said that this was not the appropriate case
to resolve them -- because tha program in question had already been
abandoned by the University. "We must await final judgment on a program
genuinely in controversy before addressing [this] important [issue)."

L The Court today did not say that race cannot be used in admissions. Nor did
it averturn its own decision - in Bakke -- holding that race can be a plus factor
in the admissions process. =
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AFFIRMATIVE ACTION O&A

Q:

What does the procurement proposal drafted by the Justice Department mean for
minority businesses?

It is important to note that this is just a proposal at this point and we are still looking
at possible impact.

The proposal provides a new framework departments and agencies must use to meet
the standard of "strict scrutiny” laid out for federal race-based programs by the
Supreme Court last year. / U\\MMM'

-V . S
The proposal is designed to [illumirate fraud and abuse through strict certification
procedures and penalty for falsifying claims of eligibility.

The court has upheld similar approaches on the local level.

What has the Administration done since the President pledged to "mend not end"
affirmative action programs?

Instituted a constitutional review of affirmative action programs covering federal
procurement and employment. We have issued new guidelines for federal
employment and are reviewing the proposal for procurement.

Taken a hard look at affirmative action programs concerning federal grants and the
process by which states set affirmative action goals.

Suspended the Rule of Two Program for failing to meet the narrow tailoring
requirements set out by the court.

What has the Administration done to offset the negative economic impact on SDB's as
a result of the Rule of Two suspension?

The Administration has developed several proposals to address the negative impact
and we will continue to look for ways to offset the losses suffered as a result of
suspension of the program. Four rules have been proposed:

. A 10 percent evaluation preference for SDB's involved in construction.

. Provide an evaluation preference to cover the bonding aspects of SDB bids.

. Looking at the past performance of primary contractors in substituting with
SDB firms.

. Notification of sub-contractor substitutions.



Where does the Administration stand on race and sex preferences?

As the President has stated in the past, we are against the unqualified receiving
benefits over the qualified regardless of race or gender.

Where does the Administration stand with 8 (a) programs?

We are working to improve the efficiency and overall operation of the program to root
out fraud and abuse pointed out by the IG and GAO.

We have defended the constitutionality of the program in court.
What is the Administration stand on Dole-Canady?

We opposed Dole-Canady it ends not mends affirmative action.



DRAFT
TALKING POINTS FOR MIKE MCCURRY

RE: AFFIRMATIVE ACTION

--In July 1995, the President asked the Justice Department
to review federal affirmative action programs to ensure their
constitutionality (following the Adarand decision),
effectiveness, and fairness.

—-The Justice Department has been working hard to ensure
that these programs (which includes employment initiatives,
procurement efforts, and grant programs) satisfy the Adarand
standard--namely, that they are »parrowly tailored" to meet a
»compelling need.®

-~Last week, the Justice Department announced completion of
its review of the federal employment program. It defined the
parameters for use of race and ethnicity in making personnel
decisions and indicated that the use of race-conscious measures
should be limited in duration, and targeted to address the
specific remedial purpose.

—-The Justice Department review of procurement programs is
continuing.

--After reviewing complex economic and statistical data, the
Justice Department has determined that there still exists a
"compelling need" for federal programs to benefit disadvantaged
minority businesses.

--The remaining issues involve how to "tailor" their
programs to ensure effectiveness and fairness--which businesses
should be assisted, how that assistance should be calculated and
provided, and when that assistance should cease.

--The Justice Department has been reviewing methods for
answering those questions and has been meeting with interested
and knowledgeable parties to determine appropriate approaches.

--As part of this process, John Schmidt and Deval Patrick
met last week with agency general counsels at the White House to
solicit their input.

--At this meeting, ‘the Justice Department discussed with
agency general counsels a proposed approach that would tailor
certain federal procurement programs.

--While the proposal would change the administration of
those programs, it would "mend, not end" them.

--Last week’s meeting did not finalize any decisions, and
the Justice Department’s proposed approach certainly has not been
adopted as Administration policy.



--We anticipate that an announcement will occur in the near
future regarding this phase of the Justice Department reviev.

e vl o
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Press Guidance
March 15, 1996

Affirmative Action

Excerpts from Sacramento KST Radio interview with the President on March 8, 1996:

Q: Yes, but your own White House, according to the New York Times this morning
is going to suspend a whole program for minorities, after a long review from -- you
decided that for three years, all federal programs --

The President: That's what -- I know that's what the story says, Enid --
Q: - how does that square with what you're saying?

The President: Well stories like that get written because people write stories based on
anonymous sources and never call the White House and ask if it's true or not.

Q: So you're saying that that is not true?

The President:  I'm telling you that I have received no recommendation on that issue.
So I don't know -- I suppose they've meant that either the Justice Department or
someone else is going to recommend a suspension of the affirmative action contracts.
Now, that's different from education, employment and contracts that federal
government's been active in.

I read the story -- it said that we were going to suspend the programs
for three years in the contracting area. But I have not seen a single piece of paper on
that, I have received no recommendation on that, so whoever leaked that story to the
New York Times maybe knows more than the President does. I have received no
recommendation one way or the other on that.

From transcript
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DRAFT
TALKING POINTS FOR MIKE MCCURRY

‘RE: AFFIRMATIVE ACTION

. -»In July 1995, the President asked the Justice Department
to review federal affirmative action programs to ensure their
constitutionality (fellowing the Adarand decision),
effectiveness, and fairness.

' =--The Justice Department has been working hard to ensure
that these programe (which includes employment initiatives,
procurement efforts, and grant programs) satisfy the Adarand
standard--namely, that they are "narrowly tailored" to meet a
"compelling need."

--Last week, the Justice Department announced completion of
its review of the federal employment program. It defined the
paramaters for use of race and ethnicity in making personnel
decisione and indicated that the use of race-conscious measures
should be limited in duration, and targeted to address the
specific remedial purpose.

--The Justice Department review of procurement programs is
continuing.

--After reviewing complex economic and statistical data, the
Justice Department has determined that there still exists a
"gompelling need" for federal programs to benefit disadvantaged
minority businesses.

-=The remaining issues involve how to "tailor" their
programs to ensure effectiveness and fairness-~which businesses
should be assisted, how that assistance should be calculated and
provided, and when that assistance should cease.

--The Justice Department has been reviewing methods for
answering those questions and has been meeting with interested
and xnowledgeable parties to determine appropriate approaches.

‘ --As part of this process, John Schmidt and Deval Patrick
met last week with agency general counsels at the White House to
solicit their input.

. --At this meeting, 'the Justice Department discussed with
agency general counsels a proposed approach that .would tailer
certain federal procurement programs.

--While the proposal would change the administration of
those programs, it would "mend, not end" then.

-=-Lagt week’s meeting did not finalize any decisions, and
the Justice Department’s proposed approach certainly has not been
adopted ‘as Administration policy.

82
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--We anticipate that an announcement will occur in the near .
future ragarding this phase of the Justice Department review,
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Adarand guidelines S-0- Cié
March 1, 1996

. The Justice Department is expected to release today (at 2pm or so) a-memorandum to
federal departments providing post-Adarand guidance on affirmative action in federal
employment. Fhere-is-seme-internal-diseusstomrabeut-hotding-it—WitHetyourknmow-

Hoes heory relvie d .

. Through this memorandum, the Justice Department, as part of its ongoing review, will
inform the general counsels of each agency as to how Adarand will affect their
internal employment decisions. This guidance is not expected to dramatically alter the
way federal agencies currently implement affirmative action. The guidelines make it
clear that affirmative action can still be used, even after last year's decision. They will
however compel the agencies to make sure there is a need for such affirmative action,
each time it is used. (See Q&A for elaboration.)

. The President has said we must mend affirmative action, not end it. This is further
guidance to the agencies on how exactly to mend it.

. The executive summary and Q&A are attached.

Drafted: KMcKiernan with Myron Marlin, DOJ, 616-2777
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POST-ADARAND GCUIDANCE ON AFFIRMATIVE ACTION
IN FEDERAL EMPLOYMENT: Q'S AND A'S

Does Adarand prohibit federal agencies from engaging in race-
bas_ed affirmative action in tho workplace? :

No. The Supreme Court in Adamnd did not establish a
cotistitutional bar on the uss of race-based affinmative action
measures by the government in the fedcral workplace (or in
othier federal activities). Rather, the Court held that such action
is, as a constimtional matter, subject to strict judicial scrutiny.
Moreover, & stroug majority of the Court in Adarand vejected
the proposition that strict scrutiny of affirmative action measures
means “strict in theory, fatal in fact,” and agreed that such
measures may be permissible even under strict scrutiny. The
purpose of this memorandum is to provide guidance, in light of

on the circumstances in which agencics may takec race-
baged action in the workplace and the manacr in which such
action may be carried out.

Whilc it did not establish a constitutional har to race-bagsed
affirmative action in the federal workplace, does Adamand
novortheless require a retreat from such action? :

The Administration is firmly committed to fair employment
practices that open opportunitics to all Americans, It ls also
committad to ensuring that its workforcc draws on the full mnge
of the pation's taleat. Affirmative action efforts can advance
thosc vital objectives, but those efforts must comport with
Adampd. Fodoral agencies have long been subject to the
standards of Title VII of the 1964 Civil Rights Act, which
prohibita discrimination on the basis of race or ethnicity in
employment and imposes limits on the uso of affirmative action
in the workplace. As a rosult, application of tho Adarand strict
scrutiny standard should not vequire major modifications in the
way federal agencics have been implementing affumative action
policies. However, in order to asure that race i3 used in a
manner congistent with the constitutional standards of Adamnd,
oqchngoncywinbeaxpwtedtoumiumoguidnmomfonhin
this memorandum, and communicato it as nocoseary throughout
the agency.

Does the guidance memorandum apply to afﬂrmativc action
offorts in the federal workplace that are intended to bonefit
women? :

Yv4 zvieT NAL
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Adarand applies to the federal government’s use of racial or
ethnic criteria a¢ a basis for decisionmaking in connection with
affirmative action cfforts. At this time, strict scrutiny does not
apply to gender-based affivmative action measures of the federal
government, Under current Supreme Court authority, such
action 13 subject to intermediate scrutiny. Therefore, the

i set forth {n this memorandum docs not apply in all
respects {0 gender-based affirmative action programs In federal
employment. However, applying this guidance to gender-based
programs should cnsure that those programs meet applicable
legal standards.

Docs the guidance memorandum apply to affirmative action in
private sector employmeat?

Adarand's application of strict scrutiny is premiscd on the
limitations that equal protection principles place on
govemmental action. Adarand, thercfore, does not apply
dixectly to cmployment actions of private smployers, who are
not subject to equal protection steictures. Like public
omployers, private employerg are subject to Title VII of the
1964 Civil Righta Act. The Supreme Court has held that the
Title VII standards governing affirmative action in the
workplace are less sringent than the constitutional standards,
and so in some circumstances, measures that would satisfy Title
VII might not meet the Adaraad requiroments.

Are outreach and recruiument efforts, which arc designed to
Incrocase opportunities for minorities in fedaral employment,
subject to Adarand?

Adarand generally will not apply to measures to increase
employment opportunities for minoritics, where race is not used
in actual selection decisions. Ordinarily, outreach and
recruitment arc prime examples of such measures. '

Docs Adarand apply to the use by agencles of numerical goals
far minority participation in employment?

! The establishment of numerical goals for minority participation
in an agency's workforce should not raisa concerns
- where race-bascd decisionmaking is not used to achieve
the goal, and the goal is tied to the availability of minorities in
the qualified labor pool in the relevant iabor market. Where

-2 -
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race iz usad to meet tha goal, that action must be supported by a

compelling governmental interest, and must be narrowly tallored
to the achievement of that interost.

What is the range of employment decisions that &ro subject 1o
Adamnd? :

Adarand applies to race-based cmployment actions that federal
agencies take pursuant to formal regulstions and internal agency
procadures, or in copnection with informal decisions with
regpect to particular jobs. Adarand reaches the use of race with
respect to final cmployment decisions, as well as in steps
Icading to a final decision. It covers the use of race in decisions
regarding hiring, promotion, tralning, scholarships,
reassignments, and workforce reductions.

Under Adarand, may an agency voluntarily take race-based
remeaial action to bencfit minorities, in the absence of a judicia
finding that tho agency haa discriminated against minorities on
the basis.of race? - _

A prior judicial, administrative, or legislative determination of
discrimination by an agency is not required. Nor does an
agency have to admit that it has discriminated, either
intentionally or inadvertently, before adopting affirmative action
measures. An agency must, however, have a strong basis in
avidence for its determination that its practices have resulted in

'a stgnificant exclusion or underutilization of minorities or have

perperuated exclusion perpetrated by others, and that a race-
bascd remedial effort is appropriate. That evidence may take
the form of statistics that show a grnss disparity between the
number of qualified minoritics in the relevant labor pool for a
particuiar job and the number of minorities at the agency who
hold that Job. Tho statistical disparities must be substantial
enough to suggest that minorities are being excluded from
consideration becauso of factors related 10 race.

Statistical evidence may be supplomented with ancedotal of

_documentary evidsnce showlng historical underreprosentation or
" thie virtua) absence of minorities in u job category over a long

period of time. Such additional evidence is particularly relevant
when statistical samples are small. Similarly. evidence that
particular employment practices have dissuaded minorities from

-2 -
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applying for jobs or accepting offers can sarve to buttress
statistical disparities.

Where can agencies obtain statistical profiles of labor markets
and job categories? e

One such source is the 1990 Civillan Labor Force (CLF) data,
miintaincd by tho Consus Burcauy. It reflocts the racial and
cthnic distribution of the civilian labor force by major
ocoupations, The Office of Personnel Management (OPM) also
maintaing a Central Personnel Data File that provides work
force information by occupational code. The Bqual
Employment Opportunity Commission can make available to
agencies & Cross Clagsification Table that can assist agencies in
matching OPM and CLF classifications. Finaily, OPM and the
(ensus Burcau have agreed to conduct prellminary statistical
studics to help ‘agencles match job requirements and appropriate
applicant pools. :

Under Adarand, may an agency take race-based action for
nonremedisl reasons?

Adarand docs not foreclose such action. Efforts to advance an
agency's operational objectives may supply a predicate sufficient
to permit race-conacious employment actions, apart from any
remedial objective the agency may bhave. -~

First, agencies may have operational objectives that can be
served by a diverse workforco that brings a wide array of
backgrounds and perapectives to the issues that agencies
confront and the choices that they must make. In short,
diversity may be esseatial to sound decisionmaking at an
agency. However, diversity for diversity's sake is an
impermissible predicate for affirmatlve action. Rather, an
agency must have an identifiable operational noed for diversity
of opinion in the agency’s workforco, It must have some basis
to beliove that, in the aggregare, diversification of its workforce
will make a diffcronce in the array of perspectives
communicated at the agoncy, and that this greater diversity will

! significantly enhanco the performance of the agency's functions.

Second, an agency may also have an operational aced 10
promots community trust and confidence, thus justifying the use
of racial considerations in employmeat decisions. For example,

- 4 =
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foderal law anforcement organizations and the military are
depandent on community support to function effectively. An
agency must, howevér, have 2 well-articulated basis to support
any -asgertion that a need for community trust and confidence
justifies the usc of racial ceiteria i employment, decisions.

In both Adarand and Groson, the Supreme Court stressed the
importance of using race-neutral measurcs (o achieve the
objectives of race-based action, -What does this mean for
affirmative action in foderal employmant?

A oritical elematit of the narrow tailoring requircment is whether

raca-neutral alternatives were considered before the government
took race-bascd action. However, in peither Crogon nor
Adamand did the Coust say that the government must exhaust
race-neutral measures prior to resorting to race-consclous steps.
Rather, what is required is that the government carofully
consider whether mce-noutral alicrnadves would be as
afficacious as race-basod measurcs, Thus, before making race-
based employment declsions, an agoncy must consider whether
the objectives of the action caa be scrved through altarmatives
that do not involve the use of race in decisionmaking. Thesa
alternatives include the elimination of unnecessary employment
practicos that have the effect of excluding minoritdes, and
outreach and recruitment efforts. An agency need not cxhanst
such alternatives prior to taking race-based action; where such
alternatives would not be efficacious.

If race-neutral measurcs alone are insufficient to achieve an
agency's compolling interest, how may an agency actually nge
racinl critevia in making an employment decision?

In those circumstances, racial criteria can be used in
dacisionmaking, along with other factors, whea ovaluating the
qualifications, background, and expericnce that an spplicant
brings to a job. Flexibility is ctitical, however..

There are two kinds of race-bascd employment actions that,

because of thelr rigidity, would be particularly vulnerable to
' constitutional challonge under strict scrutiny. The first is the

use of quotas. Unlike goals, which establish only a numerical
objective to be arained through an agéncy's best cfforts, quotas
require the selection of specified numbers of minorities without
regard to relative qualifications, availability, or application

- 5 -
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rates. Quotas In federal employment ware impermissible before
Adarand — they are barred by Title VII.  The second type of
action that is vulnerable is one in which race or cthnicity is the
sole or dominant requircment for cligibility for a particular
¢mployment opportunity.
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POBT-ADARAND GUIDANCE ON AFFIRMATIVE ACTION
IN FEDERAL EMPLOYMENT: EXECUTIVE SUMMARY

PURPOSE OF MEMORANDUM
|

'l'ho purposc of this memorandum iz to provide guidance on the
use of affirmative action in federal employment, in light of the
Supreme Court’s ruling last year in Adarand Constructors, Tac.

v. Pafia.

Under Adarand, the use by the federal government of racial or
ethnlc criteria as a basis for decisionmaking fn connection with
afftrmative action efforts ave, as a constitutional matter, subject
to-strict judicial scrutiny. Under strict scrutiny, such measuras
must serve a compelling governmental interest and must be
narrowly tallored to serve that interest. The compelling intercst
prong focusss on the objectives of the measuro, whilc the
natrow tailoring prong focuses on the method by which the
government sccks to meet tho objective.

The fedoral government is fimly committed to fair employment
practices that open opportunitics to all Americans. It is also
committad to ensuring that it workforce draws on the full rango
of the nation's walent, Affinmative action cfforts can advance
those vital objectives, but those efforts must comport with

Adarand.

YFoderal agencies have long beon subject to the standards of Tite
VI of the 1064 Civil Rights Act, which prohibirs discrimination
on the basis of mce or ethnicity in employment and imposcs
lithits on the use of affirmative action in tho workplace. Asa
result, application of the Adarand strict acrutiay sandard should
Mrequhumqimmodm“donstnmawuyfederd-gmcmnw
been implementing affirmative action policles. However, in
mdummmamisuwdhnmamreondmwimm
constitational standards of Adarand, each agency will be
oupooudwnﬁliutheguldmmmfonhinmnmunomndum,
and communicate it as necessary throughout the ageady. '

TVd FYi8T NAIL
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SCOPE OF ADARAND

° Adarand applies to race-based employment actions that fodsral
agencics taks pursuant to formal regulations and intcrmal agoncy
procsdures, of in connection with informal docisions regarding
particular Jobs. Adamnd reaches the usc of race with reapect to

. finial employment declsions, as well ax stops leading to a final

¥ docision. It covers tho use of race in decisions regarding hiring,
; promotion, training, scholarships, reassignments, and workforce
il 1IN ' reductions.

o Adarand generally will not apply to measures o incrcase employment

nitles for minoritics, where race is not used in actual selection
decisions. For example, outreach and recrujtment efforts — such as
attending job fairs and minority professional association mootings, and
misking vacancles known at schools with substantial minority anrollment
— in order to expand the pool of qualified applicanta ordinarily will not
be subject to Adamnd.

e Tha astablishment of sumerical goals for minority participation in an
agency's workforce should not raise concerns under Adarand where
race-based decisionmaking 19 not used to achiave the goal, and the goal
is tied to the availability of minorities in the qualified 1abor pool in the
rolovant labor market. : :

. Al thiz tims, strict scrutiny doos not apply to gender-based affirmative
action measures of the federal government, Under current Supreme
Court authority, such action is subject to intermediate scrutiny.
Tharefore, the guidance set forth in this memorandum doss not apply in
all respects to gender-based affirmative action programs in fedaral
cmployment. However, applying this guidance to gender-based
programs should ensure that thoss programs mect applicable legal

1 a00m

YV QV:iRT NHT,

AR/BZ /720N



COMPELLING GOVERNMENTAL INTEREST: REMEDIAL PREDICATE

Standing alone, the fact and history of racial discrimination in society at
large is not a sufficient predicats for racc-based affirmatve action by
the federal government. Under Adarand, howover, the government
does have a compelling Interest In ncting to remedy the identified
effacts of s own discrimination, or of its own practices that
unintcotionally extond the effects of discrimination by others.

A prior judicial, adminigtrative, or legislative determination of
discrimination by an agency is not required, Nor does an
agency have to admit that it has discriminated, either ,
intentionally or inadvertently, before adopting affirmative action
measures. However, an agoncy must. have a strong basis in
ovidence for its detormination that its practices have resulted in
a significant ¢xclusion or underutilization of minoritics or have

» oxclusion perpetrated by others, and that a race-
based remedial effort is appropriate.

Thst evidencs may taks the form of statistics that show a grosi
disparity between the number of qualified minorities in the
celevant labor pool for a particular job and the number of
mimﬂdesatithcagcncywhobolddm‘iob. The atatistical
disparities must be substantial enough to suggest thay minoritica
are being oxcluded from considerarion because of factors rolated

the Census Bureau, the Offico of Porsonnel Management, and
the' BEqual Employment Opportunity Commigaion.

Suatigtical ovidanco may be supplemented with anecdotal or
documeatary ¢videncs showing historical undsrrepresentation or the

: vimmlabmoeofminoriﬁeunajobcmgoryoveralongpeﬁodof-

time. (Such additional evidence {s particularly rcl¢vant when gtatistical
‘samples are small.) Similarly, evidence that particular employment
practices have dissuaded minorities from applying for jobs or accepting
oﬂmmmetowmmmdcddispan‘ﬁu. But if it is clear that
minoriry underropresentation stoma from the agency’s inabiilty to
competo for minority candidates with other agencies and private
coxporations that simply can make more atiractive job offcrs, a
stutistical digparity alons may not justify tho use of race-based remedial

¥v4 ¢p:¢T NHL 06/82/20
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COMPELLING GOVERNMENTAL INTEREST: OPERATIONAL NEED
e 3,5 Rfforts to advance an agency's operationa! objectives may also
ly a predicate sufficlent to permit race-consclous

| employment actions, apart from any remedial objective tho
agency may have.

o - Aguucics may have operational objectives that can ba served by
C a diverse workforce that brings a wide array of backgrounds and
. ves to the issues that these agencles confront and the
vl g choices that thay must make. For example, agencies that are
' charged with handling masters that particularly affect minority
‘ communities might havo an operational need for 4 more diverse
workforce (2... public housing and urban policy; health care
' among underserved populations; economic dislocation in
minority communities), In short, diversity may bo ossential to
sound decizlonmaking at an agency. Howover, diversity for
diversity's sake is an impermissible predicate for affirmative
action, Rather, an agency must have an identifiable operational
‘aeed for diversity of opinion in the agency's workforce, It must
3 have some basis to believe that, in the aggrogate, diversification
! of lts workforce will make a difference in the array of
g perspoctives communicated at the agency, and that this greatesr
! diversity will significantly enhance the performance of the
: agency’s functions. :

° ; Anagencymayamohavcmopmdoulmedtopmmote

3 community trust and confidence, thus justifying the uss of racial

i considorations in employment decisions. For exampls, faderal

: law caforoement organiutionnmdthemﬂmrymdependcnton

commupity support to function effectively. In addition,

i ' andercover activities of law enforcemeant organizations aro likely
i . 5 to require the availability of agents of diverse mcial and ethaic

: backgrounds. An agency muat, however, have a well-articulated
y mﬁswwppoxtany-aascrﬁonthataneedmrcommunitym
_ i and confidence justifies the use of racial criteria in employment

- 4 -
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ﬁmow TAILORING ANALYSIS
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In determining whether race-based employment action i3
narrowly tailored to serve a compelling interest, a number of
factors should be cvaluated.

Rage-Ncutral Alieruatives, Bofore malkdng race-based
employment decisions, an agency must consider whother the
objectives of the action can be served through measures that do
not involve the use of Tace in decisionmaking. These
altematives include the climination of unnecessary practices that
hava the effect of excluding minorities, and outreach and
recruitment offorts. An agency need not exhaust such
alternatives prior to taking race-based action, where those
alternatives would not be efficaclous.

MLW—M. If raco-noutra) Altamatives
slone would not be efficacious, reciel oriteria can be used in
decisionmaking, along with other factors, when svaluating the
qualifications, background, and experience that an applicant
brings to a job. Flaxibility is critical. Race should not become
the sole or dominant factor in reaching an employment decision.

grounds, any numerical goal for minority participation in a job
category must bave a reasonablc relation to the extent ofa
Jomonstrated dlsparity, the number of vacancics, and ths
availability of qualified candidatas. Both ihe disparity and the
availability of candidates will be judged in rclation to the
rolovant labor markst. ‘AN agency may use short-term goals that
ara zomewhat higher than the pereentage of minorities in the
relevam!nhorpoollnorderweﬁminatemextmordimﬂly
scvere underrcpresentation. :

_ ritieg. Affimmasive aciion offorts in the
workplace will necessarily affect nonminoritics, While tome
of impact on thesc individuals is constitutionally

_ nc(mchnmelnmbyamoreqm]iﬂedpemn'ofan
oxlsting job) are likely to be viewed as too burdensome.

vvvvvvvvvvvvvvvvvvvvv
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. Scope Of Pogmm. The scope of the bencficiaries of a race-
based measurs should be tied to the predicate for the measure.
If the measure is mmdww:emdywmon%?d
particular minori up, only members o group
bonefit from the m' Siz:ilarly, an operational need for
members of one minority group would not justify the use of

L race:basad measures that benefit members of another group.

l ‘The geographic scops of a race-based action must also be

limited where the relevant market for a particular job 1s regional

« or local.

Duration Of Program. - The use of raco-based employment
docislons should be of limited duration. Altematively, such
action should be subject to periodic revicw in order to epablc an
agency to determine whethor 13 objectivos bave boen met. If
race-based measuros that wore justified when adopted are no
longer necded at a later date, thoy should be discontinued.

£T0M
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Presxdent Supports Afﬁlmatrve Action Done the Right Way
Wednesday, July 19, 1995

"Affirmative action has been good for America. But that does not mean it has always:
been perfect. That does not mean that it should go on forever. Affirmative action
should be retired’ when its job is done -- and I am resolved that that day will come.
But the job is not done." .
' ' President Clinton, Wednesday, July _19, 1995

Our Central Challenge. As we approach the 21st century, the Presrdent believes we must
restore the American Dream of opportunity; tind Common Ground amid our great diversity of
opinion and experience; and strengthen the Amerrcan commltment to Equal Opportumty for '
all, specral treatment for none. :

' Pwsrdentral Directive to Ensure Affirmative Action is Fair.. Affirmative action must be
consistent with our ideals -of personal responsibility and merit. Today, the President directs
all federal agencies to comply quickly with the Supreme Court's decision in Adarand and to
apply four. standards to make sure that all affirmative action programs are fair:

0 No quotas.

0 No reverse discrimination.

‘0. No preferences for unqualified individuals.

o  No continuation of programs that have met their goals.

~Any program that does not meet any of these four pnnclples must be eliminated or changed.

"Set-Asides” Need Reform. In some cases, "set-asides” have been mlsapplled ‘misused or
even intentionally abused. ‘Therefore; the President Clinton has ordered that we:

. 0 Crack Down on "Set-Aside" Fraud and Abuse. Make sure set-asides go to
: businesses that need-them most. No permanent set-asides for any company.
o) Comply with the Supreme Court's Adarand decision. lelt set- asrdes to areas
where serious discrimination remains.-
o . Do More to Help Dlsadvantaged People and Distressed Commumtles .The

President has directed the Vice President to develop new ways to use government
contracting to help businesses locate in dlstressed areas and hire workers from those
- areas.

Done Right, Afﬁr mative Action Works. President Clinton ordered a review of the
government's affirmative action programs. That review concluded affirmative action is stlll an
effective tool to expand economlc and educatlonal opportunity: - -

0 The military's approach ensuring it has a wide pool of quallﬁed candldates for every
promotion, has given us the world's most diverse and best qualified’ military leadership.

0 Education Department programs targeted at minorities do a lot of- good wrth a small

" investment -- about 40 cents of every $1, 000 in student aid. : :

o - The goals and timetables first instituted by President Nixon for large federal

contractors have prevented discrimination and fostered fairness-- without quotas or
mandated outcomes. -

o - "Set-asides" have helped build up firms.owned by | minorities and women who were -
historically excluded. from the "old boy" network. They have helped a new generation
of entrepreneurs to flourish, fostermg self-rellance and economic growth.




We Have Made Progress Toward the Ideal of Equal Opportunity: We have passed
major milestones: Emancipation, women's suffrage, civil rights, voting rights and equal rights. .
. That progress, won by hard work and countless acts of coriscience, has allowed millions of ~
Americans, once on the fringe, to contribute to our democracy and prosperity: '

A true black middle class is emerging.

Women are now major earners.

Higher education is now more open to women, racial and ethnic minorities.
“Police departments across the country reflect diversity of their.communities.

‘0 O 00

We Cannot Retreat While Discriminatioh Continues. We must not become the first -
generation'of' Americans since the end of Reconstruction to narrow the reach of equal
opportunity. We must continue the struggle toward equal opportunity for all and special
treatment for none. America cannot afford to waste a single person as we confront new
challenges. Affirmative action has’ closed many gaps in economic opportunity, but we still
. have a long way to go:

o  Unemployment rate for African-Americans remains about twice that of whites.
"o Women still make only 72 percent as much as men.
o  Average income for a Hispanic woman with a college degree is less than that of a.
. white man with a high school degree. SR
0 The recent Glass Ceiling Report found that: women in the nation's largest companies

hold less than 5 percent of senior management posts. The number is lower for
African-Americans, Hispanic and Asians, who hold less than 1 percent each of those

positions. . . ‘

0 In 1994, federal government received .more than 90,000 complaints of employment
discrimination based on race, ethnicity and gender. o ' _

0 Hate crimes and violence are still ugly realities in the lives of many Americans.

\

Those Who Would Divide Us Threaten America's Future.” Those who prey on our worst
instincts and sow division cannot succeed. America will survive and prosper as a society if
we are confident and united. Today in America, 150 racial and ethnic groups co~exist in'
harmony -- an achievement unmatched in human history. President Clinton believes we have
a responsibility to renew and strengthen the ideals that fostered that unity. o

4
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The Department of Justice's Office of Legal Counsel provides
legal advise to the President, the Attormey General and to
executive branch agencies on significant legal issues affecting
the functioning of the executive branch and particularly on
matters of constitutional law.
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Office of Legal Counsel

Washingson, D.C. 22530

June 28, 1995

MEMORANDUM TO GENERAL COUNSELS

From: Walter Dellinger
Assistant Attorney General
Re: Adarand

This memorandum sets forth preliminary Jegal guidance on the implications of the
Supreme Court's recent decision in Adarand Constructors, Inc. v, Pefia, 63 U.S.L.W. 4523
(U.S. June 12, 1995), which held that federal affirmative action programs that use racial and
ethnic criteria as a basis for decisionmaking are subject to strict judicial scrutiny. The
memorandum is not intended to serve as a definitive statement of what Adarand means for
any particular affirmative action program. Nor does it.consider the prudential and policy
questions relevant to responding to Adarand. Rather, it is intended to provide a general
overview of the Court’s decision and the new standard for assessing the constitutionality of
federal affirmative action programs.

Our conclusions can be briefly summarized. Adarand made applicable to federal
affirmative action programs the same standard of review, strict scrutiny, that City of
Richmond v. JLA. Crosop Co., 488 U.S. 469 (1989), applied to state and Jocal affirmative
action measures -- with the important caveat that, in this area, Congress may be entitled to
greater deference than state and local governments. Although Adarand itself involved
contracting, its holding is not confined to that context; rather, it is clear that strict scrutiny
will now be applied by the courts in reviewing the federal government's use of race-based

" criteria in bealth, education, hiring, and other programs as well.

TbeSupmmeCouninAdmndwnmfultodxq)elmy suggestion that it was
implicitly holding unconstitutional all federal affirmative action measures employing racial or
ethnic classifications. A majority of the Justices rejected the proposition that *strict scrutiny”
of affirmative action measures means "strict in theory, fatal in fact,” and agreed that “the
unhappy persistence of both the practice and the lingering effects of racial discrimination
agamst nnnonty groups in this country” may justify the use of race-based remedial measures
in centain circumstances. 63 U.S.L.W. at 4533. Sec id. at 4542 (Souter, )., dissenting); id.
at 4543 (Ginsburg, J., dlssentmg) Only two Justices advocated positions that approach a
complete ban on aﬁ‘u'rnauvc action.
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The Court’s decision leaves many questions open -- including the constitutionality of
the very program at issue in the case. The Court did not discuss in detail the two
requirements of strict scrutiny: the governmental interest underlying an affirmative action
measure must be "compelling” and the measure must be "parrowly tailored” to serve that

- imerest. As a consequence, our analysis of Adarand’s effects on federal action must be

) basedongmgnandthelowerwundacisionsapplyingsuictscmtinytomteandbcal
programs. It is unciear, however, what differences will emerge in the application of strict
scrutiny to affirmative action by the national government; in particular, the Court expressly
left open the question of what deference the judiciary should give to determinations by
Congress that affirmative action is necessary to remedy discrimination against racial and
ethnic minority groups. Unlike state and Jocal governments, Congress may be able to rely
on national findings of discrimination to justify remedial racial and ethnic classifications; it
may not have to base such measures on evidence of discrimination in every geographic locale
or sector of the economy that is affected. On the other hand, as with state and local

governments under Croson, Congress may not predicate race-based remedial measures on |
generalized, historical societal discrimination.

Two additional questions merit mention at the outset. First, the Court has not
resolved whether a governmental institution must have sufficient evidence of discrimination
to establish a compelling interest in engaging in race-based remedial action before it takes
such action. A number of counts of appeals have considered this question in reviewing state
and Jocal affirmative action plans after Croson, and all have concluded that governments may
rely on “post-enactment” evidence -~ that is, evidence that the government did not consider
when adopting the measure, but that reflects evidence of discrimination providing support for
the government’s determination that remedial action was warranted at the time of adoption.
Those courts have said that the government must have had some evidence of discrimination
when instituting an affirmative action measure, but that it need not marshal all the supporting
evidence at that time. Second, while Adarand makes clear that remedying past
discrimination will in some circumstances constitute a compelling interest sufficient to justify
race-based measures, the Court did not address the constitutionality of programs aimed at
advancing nonremedial objectives — such as promoting diversity and inclusion. For example,
under Justice Powell’s controlling opinion in Regents of the University of California v,
Bakke, 438 U.S. 265 (1978), increasing the racial and ethnic diversity of the student body at
a university constitutes a compelhng interest, because it enriches the academic expenena: on
campus. Under strict scrutiny, it is uncertain whether and in what sertings diversity is a
permissible goal of affirmative action beyond the higher education context. To the extent
that affirmative action is used to foster racial and ethnic diversity, the government must seck
some further objective beyond the achievement of diversity itself.

Our djscussion in this memorandum proceeds in four steps. In Section 1, we analyze
~ the facts and holding of Adarand itself, the scope of what the Court did decide, and the
questions it left unanswered. Section I addresses the strict scrutiny standards as applied to

state and local programs in Crosop and subsequent lower court decmons, we consider the
details of both the compelling interest and the narrow tailoring requirements Croson

3.
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mandated. In Section III, we turn to the difficult question of how precisely the Croson
standards should apply to federal programs, with a focus on the degree of deference courts
may give to congressional determinations that affirmative action is warranted. Finally, in an
appendix, we sketch out a series of questions that should be considered in analyzing the
validity under Adarand of federal affirmative action programs that employ race or ethnicity
as & criterion. The appendix is imtended to guide agencies as they begin that process.

L The Adarand Case
A.  Facts

Adarand involved a constitutional challenge to a Department of Transportation
("DOT") program that compensates persons who receive prime government contracts if they
hire subcontractors certified as small businesses controlled by “socially and economically
disadvantaged" individuals. The legislation on which the DOT program is based, the Small
Business Act, establishes a government-wide goal for participation of such concerns at "not
less than S percent of the total value of all prime contract and subcontract awards for cach
fiscal year.” 15 U.S.C. § 644(g)(1). The Act further provides that members of designated
racial and ethnic minority groups are presumed to be socially disadvantaged. Jd. § 637(2)(5),
§ 637(4)(2),(3); 13 C.F.R. § 124.105()(1).! The presumption is rebuttable. 13 C.F.R. §¥
124.111(c)-(d), 124.601-124.609.

In Adarand, a nonminority firm submitted the low bid on a DOT subcontract.
However, the prime contractor awarded the subcontract to a minority-owned firm that was
presumed to be socially disadvantaged; thus, the prime contractor received additional
compensation from DOT. 63 U.S.L.W. at 4525. The nonminority firm sued DOT, arguing
that it was denied the subcontract because of a racial classification, in violation of the equal
protection component of the Fifth Amendment’s Due Process Clause. The district court
granted summary judgment for DOT. The Court of Appeals for the Tenth Circuit affirmed,
holding that DOT"s race-based action satisfied the requirements of "intermediate scrutiny,”
which it determined was the applicable standard of review under the Supreme Court's rulings

! The following groups are eatitled to the presumption: African American; Hispanic; Asian Pacific;
Subcontinent Asian; and Native American. See Adarand. 63 U.S.L.W, at 4524. This list of eligible
groups parallels that of many federal affirmative action programs.

2 DOT also uses the subcontractor compensation mechanism in implementing the Surface
Transportation and Uniform Relocation Assistance Act of 1987 ("STURAA"), Pudb. L. No. 100-17, §
106(c)(1), 101 Swaz. 145, and its successor, the Intermodal Surface Transportation Efficiency Act of 199]
("ISTEA™), Pub. L. No. 102-240, § 1003(b), 105 Stat. 1919-22. Both laws provide that “not less than 10
percent® of funds appropriated thereunder "shall be expended with small business concerns owned and
controlied by socially and ecopomically disadvantaged individuals.” STURAA and ISTEA adopt the Small
Business Act's definition of "socially and economically disadvantaged individual,” including the applicable
race-based presumptions. Adarand, 63 U.S.L.W. at 4525.

.8-
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in Metro Broadcasting, Inc, v, FCC, 497 U.S. 547 (1990), and Fullilove v, Klutzpick, 448
U.S. 448 (1980). See Aderand, 63 U.5.L.W. at 4525.

B.  The Holdipg

By a five-four vote, in an opinion written by Justice O’Connor, the Supreme Court
beld in Adampd that strict scrutiny is now the standard of constitutional review for federal
affirmative action programs that use racial or ethnic classifications as the basis for
decisionmaking. The Court made clear that this standard applies to programs that are
mandated by Congress, as well as those undertaken by government agencies on their own
accord. 63 U.S.L.W. at 4530, ‘IheCounovenuledemnmmgtothememrhm it
had prescribed & more lenient standard of review for federal affirmative mon measures.

ml

Under strict scrutiny, & racial or ethnic classification must serve a compellmg
interest” and must be “parrowly tailored” to serve that interest. Jd.* This is the same
standard of review that, under the Supreme Court's decision in City of Richmond.v. LA,
Croson Co., 488 U.S. 469 (1989), applies to affirmative action measures adopted by state
and local governments. It is also the same standard of review that applies to government
classifications that facially discriminate against minorities. 63 U.S.L.W. at 4529, 4531,

In a portion of her opinion joined by Chief Justice Rehnquist, Justice Kennedy, and
Justice Thomas, Justice O’Connor sought to “dispel the notion that strict scrutiny is ‘strict in
theory, but fatal in fact’" when it comes to affirmative action. Jd. at 4533 (quoting
Eullilove, 448 U.S. at 519 (Marshall, J., concurring in the judgment)). While that familiar
maxim doubtless remains true with respect to classifications that, on their face, single out
racial and ethnic minorities for invidious treatment,® Justice O°Connor’s opinion declared that
the federal government may have a compelling interest to act on the basis of race to
overcome the "persistence of both the practice and lingering effects of racial discrimination
against minority groups in this country.” Id, In this respect, Justice O*Connor’s opinion in
Adarand tracks her majority opinion in Croson. There, too, the Court declined to interpret

3 Justice O’Connor (along with three other Justices) bad dissented in Metro Broadeasting and urged the
adoption of strict scrutiny as the standard of review for federal affirmative action measures.

¢ A classification reviewed under intermediate scrutiny need only (i) serve an “important®
governmental interest and (ii) be "substantially related® to the achievement of that objective. Mectro
Broadeasting, 497 U.S. at 564-65.

3 See, o.p., Mclaughlin v. Florida, 379 U.S. 184, 192 (1964) (raclal and ethnic classifications that
single out minorities for disfavored treatment are in almost all circumstances "irrelevant to any
constitutionally acceptable legislative purpose”) (internal quetations omitted); Loving v. Virgipia, 388 U.S.
1, 11 (1967) ("There is patently no legitimate overriding purpose independent of invidious racial
discriminatiop which justifies” sate law that prohibited interracial marriages).

-‘-
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the Constitution as imposing a flat ban on affirmative action by state and local governments.
488 U.S. at 509-11.

Two members of the Adagangd majority, Justices Scalia and Thomas, wrote separate
concurring opinions in which they took a more stringent position. Consistent with his
concurring opinion in Crosop, Justice Scalia wonld have adopted a near-absolute
constitutional bar to affirmative action. Taking issue with Justice O*Connor’s proposition
that racial classifications may be employed in certain circumstances to remedy discrimination
against minorities, Justice' Scalia stated that the "government can never bave a ‘compelling
interest’ in discriminating on the basis of race to ‘make-up’ for past racial discrimination in
the opposite direction.” 63 U.S.L.W. at 4534 (Scalia, J., concurring in part and concurring

in the judgment).® According to Justice Scalia, *[ijndividuals who have been wronged by
unlawful racial discrimination should be made whole; but under our Constitution there can be
no such thing as either a creditor or a debtor race. That concept is alien to the Constitution's
focus on the individual . . . ." ]1d. The compensation of victims of specific instances of
discrimination through "make-whole" relief, which Justice Scalia accepts as legitimate, is not
affirmative action, as that term is generally understood. Affirmative action is a group-based
remedy: where a group bas been subject to discrimination, individual members of the group
can benefit from the remedy, even if they have not proved that they have been discriminated
against personally.” Justice O’Connor’s treatment of affirmative action in Adagand is
consistent with this understanding.

Although Justice Thomas joined the portion of Justice O'Connor’s opinion holding
that the government’s interest in redressing the effects of discrimination can be sufficiently
compelling to warrant the use of remedial racial and ethnic classifications, he apparently
agrees with Justice Scalia’s réjection of the group-based approach to remedying
discrimination. Justice Thomas stated that the "government may not make distinctions on the
basis of race,” and that it is “irrelevant whether a government's racial classifications are
drawn by those who wish to oppress a race or by those who have a sincere desire to help

¢ In his Croson concurrence, Justice Scalia said that he believes that “there is only ope circumstance in
whick the States may act Ry race to *undo the effects of past discriminatiop™: where that is Decessasy to
elimigate their own maintenance of a system of unlawful racial classification.” 488 U.S. st 524 (Scalia,
J., copcurring in the judgment). For Justice Scalia, *[t}his distinction sxplains [the Supreme Court's]
schoo! desegregation cases, in which [it has] made plain that States and localities sometimes bave an
obligation to adopt race-conscious remedies. Id, The school desegregation cases arc geoerally not thought
of as affirmative action cases, bowever. Outside of that coptext, Justice Scakia indicated that he believes
that “[a]t least where state or Jocal actiop is at issue, only & social emergency rising to the leve) of
imminent danger to life apd limb . . . can justify an exception to the principle embodied ip the Fourteenth
Amendment that our Constitution is color-blind.” ]d, st 521.

T See Loca] 28, Sheet Metal Workers® Int'] Ass’p v, EEOC, 478 U.S. 421, 482 (1986); Wygant v,
Jackson Bd. of Educ,, 476 U.S. 267, 277-78 (1986) (plurality opinion); id. at 287 (O’Connor, J.,
concurring).
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those thought to be disadvantaged.” ]Id. (Thomas, J., concurring in part and concurring in
the judgment).

The four dissenting Justices in Adarand (Justices Stevens, Souter, Ginsburg, and

_ Breyer)* would bave reaffirmed the intermediate scrutiny stzndard of review for
. congressionally authorized affirmative action measures established in Metro Broadcasting,

and would have sustained the DOT program on the basis of Eyllilove, where the Court
upheld federal Jegislation requiring grantees to use at least ten percent of certain grants for
public works projects to procure goods and services from minority businesses. Justices
Stevens and Souter argued that the DOT program was more narrowly tailored than the
Jegislation upheld in Fullilove. 63 U.S.L.W. at 453941 (Stevens, J., dissenting); id. at
4542 (Souter. J., dissenting). Al four dissenters stressed that there s a constitutiona!
distinction between racial and ethnic classifications that are designed to aid minorities and
classifications that discriminate against them. As Justice Stevens put it, there is a difference
between a "No Trespassing” sign and a "welcome mat.* [d. at 4535 (Stevens, J.,
dissenting). See id. (“an antempt by the majority to exclude members of & minority race
from a regulated market is fundamentally different from a [race-based] subsidy that enables a
relatively small group of [minorities] to enter that market.”); sec also id. at 4543 (Souter, J.,
dissenting); id, at 4544 (Ginsburg, J1., dissenting). For the dissenters, Justice O'Connor's
declaration that strict scrutiny of affirmative action programs is not "fatal in fact" signified a
~common understanding” among a majority of the Court that those differences do exist, and
that affirmative action may be entirely proper in some cases. ]d. at 4543 (Ginsburg, J.,
dissenting). In Justice Ginsburg’s words, the "divisions” among the Justices in Adarand
"should not obscure the Court’s recognition of the persistence of racial inequality and a
majority's acknowledgment of Congress’ authority to act affirmatively, not only to end
discrimination, but also to counteract discrimination’s lingering effects.” Id. The dissenters
also emphasized that there is a "significant difference between a decision by the Congress of
the United States to adopt an affirmative-action program and such a decision by a State or a
municipality.” Id. at 4537 (Stevens, 1., dissenting); id. at 4542 (Souter, J., dissenting).

“They stressed that unlike state and local governments, Congress enjoys express constitutional

power to remedy discrimination against minorities; therefore, it has more latitude to engage
in affirmative action than do state and local governments. Id, at 4538 (Stevens, J.,
dissenting). Justice Souter noted that the majority opinion did not necessarily imply a
comtrary view. Id. at 4542 (Souter, J., dissenting).

Thus, there were at most two votes in Adarand (ustices Scalia and Thomas) for
anything that approaches a blanket prohibition on race-conscious affirmative action. Seven
justices confirmed that federal affirmative action programs that use race or ethnicity as a
decisional factor can be Jegally sustained under certain circumstances.

® Jugtice Stevens wrote a dissenting opinion that was joined by Justics Ginsburg. Justice Souter wrote
a disseating opinion that was joined by Justices Ginsburg and Breyer. And Justice Ginsburg wrote a
dissenting opinion that was joined by Justice Breyer.

=] VI
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C.  Scope of Adarand

Although Adamnd involved government contracting, it is clear from the Supreme
Court’s decision that the strict scrutiny standard of review applies whenever the federal
. government voluntarily adopts a racial or ethnic classification as a basis for decisionmaking
~ Thus, the impact of the decision is not confined to contracting, but will reach race-based
affirmative action in health and education programs, and in federal employment.'
Furthermore, Adarand was not & "quota” case: its standards will apply to any classification
that makes race or ethnicity a basis for decisionmaking.! Mere outreach and recruitment
efforts, however, typically should not be subject to the Adarand standards. Indeed, post-
Croson cases indicate that such efforts are considered race-neutral means of increasing
minority opportunity.’ In some sense, of course, the targeting of minorities through
outreach and recruitment campaigns involves race-conscious action. But the objective there
is to expand the poo! of applicants or bidders to include minorities, not to use race or
ethnicity in the actual decision. If the government does not use racial or ethnic
classifications in selecting persons from the expanded pool, Adarand ordinarily would be
inapplicable. ™ |

* By voluntary affirmative action, we mean racial or ethnic classifications that the federal government
adopts on its owp ipitiative, through legislation, regulations, or internal agency procedures. This should
be contrasted with affirmative action that is undertaken pursuant to a court-ordered remedial directive in a
race discrimination lawsuit against the government, or pursuant 1o a court-approved consent decree settling
such a suit. Prior to Croson, the Supreme Court had not definitely resolved the standard of review for
court-ordered or court-approved affirmative action. See Upited Siates v. Paradise, 480 U.S. 149 (1987)
(court order); Local 93, Int’] Ass'n of Firefiphters v. City of Cleveland, 478 U.S. 501 (1986) (consent
decree). The Court has pot revisited the issue since Croson was decided. Lower courts bave applied
strict scrutiny to affirmative action measures in consent decrees. Sez, ¢.8,, Stuart v. Roache, 951 F.2d
446, 449 (1st Cir, 1991) (Breyer, 1.).

® Title VII of the 1964 Civil Rights Act is the principal federal employment discrimination statute,
The federal government is subject to its strictures. Sge 42 U.S.C. § 2000e-17. The Supreme Court has
beld that the Title V]I restrictions on affirmative action in the workplace are somewhat more lenient than
the constitutional limitations. See M_Am 480 U.S. 616, 627-28 0.6 (1987).
But see jd. at 649 (O’Conpor, J., concurring in the judgment) (expressing view that Title VII standards for
affirmative action should be "no diﬂ'eun!" from constitutional standards).

! We do not believe that Adarand calls into question federal assistance to historically-black colleges

B Se¢, ¢.£.. Peightal v. Metropolitap Dade Cougty, 26 F.3d 1545, 1557-58 (11t Cir. 1994); Eillish
¥, City of Chicage, 962 F.2d 1269, 1290 (7th Cir. 1992).W 989 F.2d 890 (7b
Cir.) (en banc), sert, depied, 114 5. Ct. 290 (1993); Coral Constr, Co_ v, King County, 941 F.2d 910,
923 (9th Cir. 1991), gert, denied, 502 U.S. 1033 (1952).

”MmmdmmmdeBeWuwdeﬁﬁomﬁudm
type subject to Adarand if such efforts work to create a "minorities-only® pool of applicants or bidders, or
if they are so focused on minorities that ponminorities are placed at a significant competitive disadvantage

.7.



Adarand does not require strict scrutiny review for programs benefitting Native
Americans as members of federally recognized Indian tribes. In Morton v. Mancar, 417
U.S. 535 (1974), the Supreme Court applied rational basis review to a hiring preference in
the Bureau of Indian Affairs for members of federally recognized Indian tribes. The Court
yeasoned that a tritml classification is "political rather than racial in nature,” because it is
“granted to Indians not as a discrete racial group, but, rather, as members of quasi-sovereigo
tribal entities.” Id, at 554. See k. at 553 n.24.

Adarand did not address the appropriate constitutional standard of review for
affirmative action programs that use gender classifications as a basis for decisionmaking.
Indeed, the Supreme Court has never resolved the matter. However, both before and
afier Croson, nearly all circuit court decisions bave applied intermediate scrutiny to
affirmative action measures that benefit women." The Sixth Circuit is the only count that
has equated racial and gender classifications: purporting to rely on Croson, it held that
gender-based affirmative action measures are subject to strict scrutiny.'® That holding has
been criticized by other courts of appeals, which have correctly pointed out that Croson does
oot speak to the appropriate standard of review for such measures."”

D.  Open Questions on Remand

Adarapd did not determine the constitutionality of any particular federal affirmative
action program. In fact, the Supreme Court did not determine the validity of the federal
legislation, regulations, or program at issuc in Adarand itself. Instead, the Court remanded
the case to the Tenth Circuit for a determination of whether the measures satisfy strict
scrutiny.

with respect to acesss to contracts, grants, or jobs.

¥ The looe gender-based affirmative action case that the Supreme Court bas decided is Johnsop v.

Transportation Agency, 480 U.S. 616 (1987). But Joknson only involved a Title VII challenge to the use
of gender classifications « po constitutional claim was brought. ]d. at 620 n.2. And as indicated above

(se¢ puppz note 10), the Court in Johnsop beld that the Title VII parameters of affimuative action are pot
coextensive with those of the Constitution.

' See, c.g., Entley Branch, NAACP v, Scibels, 31 F.3d 1548, 1579-80 (11th Cir. 1994); Contractory
Ass’n v, City of Philadelphiz, 6 F.3d 990, 1009-10 (3d Cir. 1993); Lamprecht v, FCC, 958 F.2d 382,
39) (D.C. Cir. 1992) (Thomas, J.); Coral Copstr. Co, v, King County, 941 F.2d at 930-31; Astociated
Gep, Contrectors v. Citv and County of Sap Franciseo, 813 F.2d 922, 939 (9th Cir, 1987).

- " Sce Conlin v, Blanchard, 890 F.2d 811, 816 (6th Cir. 1989); ge¢ plso Brunet v, City of Columbus,
1 F.3d 390, 404 (6th Cir. 1993), cert. depied, 114 8. Ct. 1190 (1994).

" See, e.8., Ensley Branch, NAACP v, Seibels, 31 F.3d at 1580.
-8
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Adarand left open the possibility that, even under strict scrutiny, programs statutorily
prescribed by Congress may be entitled to greater deference than programs adopted by state
and local governments. This is a theme that some of the Justices had explored in prior
cases. For example, in a portion of her Croson opinion joined by Chief Justice Rehnquist

- and Justice White, Justice O°Connor wrote that Congress may have more latitude than state

" and Jocal governments in utilizing affirmative action. And in his concurrence in Fullilove,
Justice Powell, applying strict scrutiny, upheld a congressionally mandated program, and in
80 doing, said that he was mindful that Congress possesses broad powers to remedy
discrimination pationwide. In any event, in Adarand, the Court said that it did not have to
resolve whether and to what extent courts should pay special deference to Congress in
evaluating federal affirmative action programs under strict scrutiny.

Aside from articulating the components of the strict scrutiny standard, the Court’s
decision in Adamang provides little explanation of how the standard should be applied. For
more guxdancc, one needs to look to Croson and lower court decisions applying it. That
exercise is important because Adarand basically extends the Croson rules of affirmative
action to the federal level — with the caveat that application of those rules might be

somewhat less stringent where affirmative action is undertaken pursuant to congressional
mandate.

O.  The Croson Standards

In Croson. the Supreme Court considered a constitutional challenge to a Richmond,
Virginia ordinance that required prime contractors who received city contracts to subcontract
at least thirty percent of the dollar amount of those contracts to businesses owned and
controlled by members of specified racial and ethnic minority groups -- commonly known as
minority business enterprises ("MBEs"). The asserted purpose of Richmond's ordinance was
to remedy discrimination against minorities in the local construction industry.

Croson marked the first time that a majority of the Supreme Court held that race-
based affirmative action measures are subject to strict scrutiny. ™ Justice O'Connor's
opinion in Croson'® said that “the purpose of strict scrutiny is to ‘smoke out’ illegitimate
uses of race by assuring that the legislative body is pursuing a goal important enough to
warrant use of a highly suspect tool.. The test also ensures that the means chosen ‘fit’ this

® Croson was decided by a six-three vote. Five of the Justices in the majority (Chief Justice
Rehoquist, end Justices White, O'Connor, Scalia, and Keanedy) concluded that strict serutiny was the
applicable standard of review. Justice Stevens concurred in part and concurred in the judgment, but
consistent with his long-standing views, declined to "engagle] in a debate over the proper standard of
review to apply in affirmative-action litigstion.” 488 U.S. at 514 (Stevens, copeurring in part and
concurring in the judgment).

® Justice O"Connor’s opinion was for & majority of the Court in some parts, and for a plurality in
others.

.9.
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compelling goal so closely that there is little or no possibility that the motive for the
classification was illegitimate racial prejudice or stereotype.” 488 U.S. at 493 (plurality
opinion). See also id. at 520 (Scalia, J., concurring in the judgment) ("[S]trict scrutiny must
be applied to all governmental classifications by race, whether or not its asserted purpose is
‘remedial’ or ‘benign.’”). In shon, the compelling interest inguiry centers on “ends” and

~asks why the govenment is classifying individuals on the basis of race or ethnicity; the

narrow tailoring inquiry focuses on “means® and asks how the government is seeking to meet
the objective of the racial or ethaic classification.

Applying strict scrutiny, the Court held that (a) the Richmond MBE program did not
serve a “compelling interest™ because it was predicated on insufficient evidence of
discrimination in the local construction industry, and (b) it was not "narrowly tailored" to the
achievement of the city’s remedia! objective.

A.  Compelling Governmental Interest
1.  Remedia) Objectives

Justice O'Connor’s opinion in Croson stated that remedying the identified effects of
past discrimination may constitute a compelling interest that can support the use by a
governmental institution of a racial or ethnic classification. This discrimination could fall
into two categories. First, the government can seek to remedy the effects of its own
discrimination. Second, the government can seek to remedy the effects of discrimination
committed by private actors within its jurisdiction, where the government becomes a “passive
participant” in that conduct, and thus belps to perpetuate a system of exclusion. 488 U.S. at
492 (plurality opinion); jd. at 519 (Kennedy, J., concurring in pan and concurring in the
judgment). In cither category, the remedy may be aimed at ongoing patterns and practices of
exclusion, or at the lingering effects of prior discriminatory conduct that has ceased. Seg
Adarand, 63 U.S.L.W. at 4542 (Souter, J., dissenting) ("The Court has Jong accepted the
view that constitutional authority to remedy past discrimination is not limited to the power to
forbid its continuation, but extends to eliminating those effects that would otherwise persist
and skew the operation of public systems even in the absence of current intent to practice any
discrimination.”).

Croson requires the government to identify with precision the discrimination to be
remedied. The fact and legacy of general, historical societal discrimination is an insufficient
predicate for affirmative action: “While there is no doubt that the sorry history of both
private and public discrimination in this country has contributad to a lack of opportunities for
black entrepreneurs, this observation, standing alone, cannot justify a rigid racial quota in the
awarding of public contracts in Richmond, Virginia." 488 U.S. at 499. Sge id. at 505 ("To
accept Richmond's claim that past societal discrimination alone can serve as the basis for
rigid racial preferences would be to open the door to competing claims for ‘remedial relief
for every disadvantaged group.”). Similarly, “amorphous” claims of discrimination in
certain sectors and industries are inadequate. Id, at 499 (“[Aln amorphous claim that there
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has been past discrimination in a particular industry cannot justify the use of an unyielding
racial quota.”). Such claims "provide[] no guidance for [the government] to determine the
precise scope of the injury it seeks to remedy, and would have "no logical stopping point."
Id. at 498 (internal quotations omitted). The Court indicated that its requirement that the
government identify with specificity the effects of past discrimination anchors Temedial
affirmative action measures in the present. It declared that "[iln the absence of particularized
findings" of discrimination, racial and ethnic classifications could be “ageless in their reach
into the past, and timeless in their ability to affect the future.” Id, at 498. (xmerml
quotations omitted).

The Court in Croson did not require a judicial determination of discrimination in
order for a state or local government to adopt remedial racial or ethnic classifications.
Rather, relying on Justice Powell’s plurality opinion in Wygant v, Jackson Board of
Education, 476 U.S. 267 (1986), the Court said that the government must have a *‘strong
basis in evidence for its conclusion that remedial action was necessary.'® Croson, 488 U.S.
at 500 (quoting Wygant, 476 U.S. at 277). The Court then suggested that this evidence
should approach "a prima facie case of a constitutional or statutory violation™ of the rights of
minorities. 488 U.S. at 500.%° Notably, the Court said that significant statistical disparities
between the level of minority participation in.a particular field and the percentage of
qualified minorities in the applicable pool could permit an inference of discrimination that
would support the use of racial and ethnic classifications intended to correct those disparities.
Id. at 507. Sce id, at 501 ("There is no doubt that where gross statistical disparities can be
shown, they alone in a proper case may constitute prima facie proof of a pattem or practice
of discrimination.") (intemal quotations omitted). But the Court said that a mere
underrepresentation of minorities in a particular sector or industry when compared to general
population statistics is an insufficient predicate for affirmative action. ]d. ("When special
qualifications are required to fill particular jobs, comparisons to the general population
(rather than to the smaller group of individuals who may possess the necessary qualifications)
may have little probative value.”) (internal quotations omitted).

Applying its "strong basis in evidence" test, the Court beld that the statistics on which
Richmond based its MBE program were not probative of discrimination in contracting by the
city or Jocal contractors, but at best reflected evidence of general societal discrimination.
Richmond had relied on limited testimonial evidence of discrimination, supplemented by

» 1 pwer courts have copsistently said that Crosop requires remedial affinnative action measures to be
supported by a "strong basis in evidence® that such action is warranted. Seg, 5.8, Prightal v,
jtan Dade County, 26 F.3d 1545, 1553 (11th Cir. 1994); Concrete Works v, Ciry and County of
Denver, 36 F.3d 1513, 1521 (10th Cir. 1994), gert, dsnied, 115 S. C1. 1315 (1995); Donaghv v, Citv of
Omaba, 933 F.2d 1448, 1458 (8ib Cir.), cert. denied, 502 U.S. 1059 (1991). Some courts have sald that
this evidence should rise to the level of prima facie case of discrimination agaimst minorities. Seg, ¢.8.,
O’Donnell Constr. Co. v. District of Colupbia, 963 F.2d 420, 424 (D.C. Cir. 1992); Stuart v, Roache,

951 F.2d 446, 450 (1st Cir. 1991) (Breyer, J.); Cone Corp. v. Hillsborough Coupty, 908 F.2d 908, 915
(11th Cir.), cert. denicd, 498 U.S. 983 (1990).
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statistical evidence regarding: (i) the disparity between the number of prime contracts
awarded by the city to minorities during the years 1978-83 (less than one percent) and thz
city’s minority population (fifty percent), and (ii) the extremely low number of MBEs that
were members of local contractors’ trade associations. The Court found that this evidence
was insufficient. It said that more probative evidence would have compared, on the one
hand, the number of qualified MBEs in the local labor market with, on the other hand, the
number of city contracts awarded to MBEs and the number of MBEs in the Jocal contractors
associations.

In Adarand, Justice O’Connor’s opinion noted that "racial discrimination against
minority groups in this couniry is an unfortunate reality,” and as an example, it pointed to
the “pervasive, systematic, and obstinate discriminatory conduct” that underpinned the court-
ordered affirmative action measures that were upheld in United States v, Paradise, 480 U.S.
149 (1987). 63 U.S.L.W. at 4533 (internal quotations omitted).? Her opinion did not say,
however, that only overwhelming evidence of the sort at issue in Paradise can justify
affimative action. Again, Crosop indicates that what is required is a "strong basis in
evidence” to support the govemment's conclusion that race-based remedial action is
warranted, and that such evidence need only approach a prima facie showing of
discrimination against minorities. 488 U.S. at 500. The factual predicate in Paradise plainly
exceeded a prima facie showing. Post-Croson lower court decisions support the conclusion

-that the requisite factual predicate for race-based remedial action does not have to rise to the
level of discrimination in Paradise.

The Count in Croson left open the question whether a government may introduce
statistical evidence showing that the pool of qualified minorities would have been larger "but
for™ the discrimination that is to be remedied. Post-Croson lower court decisions have
indicated that such evidence can be probative of discrimination.®

Croson also did not discuss the weight to be given to anecdotal evidence of
discrimination that a government gathers through complaints filed with it by minorities or
through testimony in public hearings. Richmond had relied on such evidence as additiona)

* The measures at issue in Paradise were intended to remedy discrimiation by the Alabama
Department of Public Safety, which bad pot hired a black trooper at any rank for four decades, 480 U.S.
at 168 (plurality opinion), and thep when blacks finally entered the department, bad consistently refused to
promote blacks to the upper rapks. Jd. =t 169-71. :

L See. o.g., Contractors Ass'n v, City of Philadelphis, 6 F.34 990, 1008 (3d Cir. 1993); O'Donnell
Constr, Co. v. District of Colurbia, 963 F.2d 420, 427 (D.C. Cir. 1992); ¢f, Associsted Gen,
Contractors v. Coalition for Economic Equity, 950 F.2d 1401, 1415 (9th Cir. 1991) (governmeat bad
evidence that an "old boy network” in the local construction industry bad precluded minority businesses
from breaking into the mainstream of "qualified” public contractors).
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support for its MBE plan, but the Court discounted it. Post-Croson lower court cases,
however, have said that anecdotal evidence can buttress statistical proof of discrimination.?

In addition, Croson did not discuss which party has the ultimate burden of persuasion
as to the constitutioality of an affirmative aétion program whea it is challenged in court.
Prior to Croson, the Supreme Court had spelled out the following evidentiary rule: while the
entity defending a remedial affirmative action measure bears the initial burden of production
to show that the measures are supported by "a strong basis in evidence,” the "nltimate
burden” of proof rests upon those challenging the measure to demonstrate that it is
unconstitutional. Wygant, 476 U.S. at 277-78 (plurality opinion).* Lower counts
consistently have said that nothing in Croson disturbs this evidentiary rule.

Finally, and perhaps most significantly, Crogon did not resolve whether a government

must have sufficient evidence of discrimination at hand before it adopts a racial classification,
or whether “post-hoc” evidence of discrimination may be used to justify the classification at a
later date -- for example, when it is challenged in lLitigation. The Court did say that
governments must "identify [past] discrimination with some specificity before they may use
race-conscious relief.” 488 U.S. at 504, However, every court of appeals to consider the
qucsuon has allowed governments to use “post-enactment” evidence to justify affirmative
action -- that is, evidence that the government did not consider when adopting a race-based
remedial measure, but that nevertheless reflects evidence of discrimination providing support
for the determination that remedial action was warranted at the time of adoption.® Those

® See. e.g., Commctors Ass'n v, City of Philadelphia, 6 F.3d at 1002-03 (while anscdotal evidence of
discrimination alooe rarely will satisfy the Croson requirements, it can place important gloss on statistical

evidence of discrimination); w 541 F.2d at 919 ("[t]he combination of
convincing anccdotal and statistical evidence is potent;” anecdotal evidence can bring “cold pumbers to

" Kfe"); Cong Corp. v. Hillsborough County, 908 F.2d at 916 (testimonial evidence adduced by county in

developing MBE program, combined with gross statistical disparities in minority participation in public
contracting, provided "more than epough evidence on the question of prior discrimination and need for
racial classification”).

¥ See piso Wygant, 476 U.S. at 293 (O’Connor, J., coocurring in part and concurring in the
judgment) (when the government "introduces its statistical proof as evidence of its remedial purpose,
thereby supplying the court with the meaps for determining that the [government] had & firm basis for
copcluding that remedial action was appropriste, it is incumbent upon the [challengers] to prove their case;
they continue to bear the ultimate burden of persuading the court that the [government's] evidence did pot
support an inference ofpnorducnmnn!onlndthuamedwpwpose.orthnﬂxeplmmﬁmmdonthe
basis of this evidence was pot sufficiently ‘narrowly tailored®™).

® See, e.g., Concrete Works v, City and County of Deaver, 36 F.3d at 1521-22; Coptraciors Ass'n Y.
City of Philadelphia, 6 F.3d at 1005; Cope Corp. v. Hillshorough Coupty, 508 F.2d at 916.

¥ See Coperete Works v, City & Coupty of Degver, 36 F.3d at 1521; Contractory Ast’a v. City of
Philadelphia, 6 F.3d at 1004); Coral Copsty. Cp, v, King County, 941 F.2d at 920. As the Second
Cireuit put it whzn permitting a state government 1o rely on post-enactment evidence to defend a race-
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courts have interpreted Croson as requiring that a government have some evidence of
discrimination prior to embarking on remedijal race-conscious action, but not that it marshal
all such evidence at that time.?

2. Nonremedial Obiectives

Because Richmond defendad its MBE program op remedial grounds, the Coart in
Croson did not explicitly address if and when affirmative action may be adopted for
“nonremedial” objectives, such as promoting racial diversity and inclusion. The same is true
of the majority opinion in Adarand, since the program at issue in that case also is said 10 be
remedial. In his Adarand dissent, Justice Stevens said that the majority's silence on the
question does not foreclose the use of affirmative action to serve nonremedial ends. 63
U.S.L.W. at 4539 (Stevens, J., dissenting). Thus, in the wake of Croson and Adarand,
there are substantial questions as to whether and in what settings nonremedial objectives can
constitute a compelling interest.?

To date, there has never been a majority opinion for the Supreme Court that
addresses the question. The closest the Court has come in that regard is Justice Powell’s

based contracting measure, "[t]be law is plain that the constitutional sufficieacy of . . . proffered reasons
nmsxutmg an affirmative action plan should be assessed on whatever evidepce is pruemad whether

prior to or subsequent to the program’s enactment.” Harrisop & Burrowes Bridge Constructors, Inc. v
Cuomo, 981 F_2d 50, 60 (2d Cir, 1992).

¥ See Cancrege Works v, City and Coupty of Degver, 36 F.3d at 1521 ("Absent any precoactment
evidence of discrimination, a municipality would be unable to satisfy Croson. However, we do not read
Cmson’s evidentiary requirement as foreclosing the consideration of post-enactment evidence.”); Coral
Constr. Co. v. Kipg County, 941 F.2d at 520 (requirement that municipality have "some evidence" of
discrimination before engaging in rase-conscious action "does pot mean that a program will be
sutomatically struck down if the evidence before the municipality at the time of epactment does pot
completely fulfill both prongs of the strict scrutiny test. Rather, the factua) predicate for the program
should be evaluated based upon all evidence presented to the district court, whether such evidence was
adduced before or afier enactment of the [program].”). One court bas observed that the “risk of
insincerity associated with post-esactment evidence . . . is minimized” where the evidence "consists
essentially of an evaluation and re-ordering of [the] pn-mcmm evidence® op which a government
expressly relied in formulating its program. Contractors Ass'n v, City of Philadciphia, 6 F.3d at 1004.
Application of the post-enactment evidence rule in that case essentially gave the government a period of

transition in which to build an evidentiary foundation for an affirpative action program that was adopted

before Crpsop, and thus without referepce to the Crosop requirements. In Corpl Copstruction, the Ninth
Circuit permitied the government to introduce post-epactment evidence to provide further factual support

for a program that bad been adopted after Croson, with the Crpgon standards in mind. &gw
Co. v, King Coupty, 94} F.2d at 914-15, 919-20

 Givea the pation’s bistory of discrimination, virtually all affirmative action can be considered

remedial in a broad sense. But as Crosop makes plain, that history, oniuown,unnotpropeﬂyformthe
basis of a remedial affirmative action measure under strict scrutiny.

-14-
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at 4539 (Stevens, J., dissenting); Croson, 488 U.S. 511-12 & n.1 (Stevens, 1.,
concurring); Jehnson v, Transportation Agency, 480 U.S. 616, 646-47 (1987) (Steveas, 1,
concurring); Wygant, 476 U.S. at 313-15 (Stevens, J., dissenting). As a circuit judge ina
case involving an ostensibly remedial affirmative action measure, Justice Ginsburg announced
ber agreement with Justice Stevens’ position "that remedy for past wrong is not the exclusive
basis upon which racial classifications may be justified.” O'Donnell Constr. Co, v. District
of Columbia, 963 F.2d 420, 429 (D.C. Cir. 1992) (Ginsburg, J., concurring) (citing Justice
Stevens® concurrence in Croson, 488 U.S. at 511).

In Metro Broadcasting, the majority relied on Bakke and Justice Stevens® vision of
affirmative action to uphold FCC affirmative action programs in the licensing of broadcasters
on nonremedial grounds; the Court said that diversification of ownership of broadcast
licenses was a permissible objective of affirmative action because it serves the larger goal of
exposing the nation to a greater diversity of perspectives over the nation’s radio and
television airwaves. 497 U.S. at 567-68. The Court reached that conclusion under
intermediate scrutiny, however, and thus did not hold that the governmental interest in
seeking diversity in broadcasting is "compelling.” Adarand did not overrule the result in
Metro Broadcasting -- a point not lost on Justice Stevens. Seec Adarand, 63 U.S.L.W. at
4539 (Stevens, J., dissenting) ("The majority today overrules Metro Broadcasting only
insofar as it" is inconsistent with the holding that federal affirmative action measures are
subject to strict scrutiny. "The proposition that fostering diversity may provide a sufficient
interest to justify [a racial or ethnic classification] is pot inconsistent with the Court’s holding
today - indeed, the question is not remotely presented in this case . . . .").

On the other hand, portions of Justice 0'Connor’s opinion in Crozop and ber
dissenting opinion in Metro Broadcasting appear to cast doubt on the validity of nonremedial

® Alhough Justice Powell wrote for himself in Bakke, his opinion was the controlling ope in the case.

® Although it appareotly bas not been tested to avy significant degree in the courts, Justice Powell's
thesis may carry over 10 the selection of upiversity faculty: the greater the racial and ethnic diversity of
the professors, the greater the array of perspectives to which the studests would be exposed.

-18-
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arention.®® This principle would comport with the purposes of ensuring that race-based
remedies are used only when, after careful consideration, a government has concluded that
Jess intrusive means would not work. It also comports with Justice Powell's view that in the
remedial setting, the government need not use the "least restrictive means® where they would
ot accomplish the desired ends as well. See Fullilove, 448 U.S. at 508 (Powell, J.,
concurring); see also Wygant, 476 U.S. at 280 1.6 (phumality opinion of Justice Powell)

_ (narrow tailoring requirement ensures that "less restrictive means® are used when they would
promote t’l:e objectives of a racial classification "about as well”) (internal quotations
omitted).

This approach gives the government a measure of discretion in determining whether
its objectives could be accomplished through some other avenue. In addition, uander this
approach, the government may not be obliged to consider race-neutral alternatives every time
that it adopts a race-conscious measure in a particular field. In some situations, the
government may be permitted to draw upon 2 previous consideration of race-neutral
alternatives that it undertook prior to adopting some earlier race-based measure.* In the
absence of prior experience, however, a govemment should consider race-neutral alternatives
at the time it adopts a racial or ethnic classification. More fundamentally, even where race-
neutral alternatives were considered, a court might second-guess the government if the court
believes that an effective race-neutral alternative is readily available and hence should have
been tried. See Metro Broadcasting, 497 U.S. at 625 (O'Connor, J., dissenting) (FCC
affirmative action programs are not narrowly tailored, in part, because “the FCC bas never
determined that it has any need to resort to racial classifications to achieve jts asserted
interest, and it has employed race-conscious means before adopting readily available race-
neutral, alternative means”); United States v, Paradise, 480 U.S. at 199-200 (O’Connor, J.,
dissenting) (district court’s race-based remedial order was not narrowly tailored because the
court “had available several altenatives” that would have achieved the objectives in a less
intrusive manner).*'

% See Coral Consir, King County, 941 F.2d at 923 ("[W]hile strict scrutiny requires serious, good
faith consideration of race-peutral alternatives, strict scrutiny does not require exhaustion of every such
possible ahernative.©).

® of. Billish v. City of Chicago, 989 F.2d 890, 894 (b Cir.) (en banc) (Posper, J.) (in reviewing
affirmative action measures, courts must be "seasitiv(e] to the importance of avoiding racial criteria . . .

whenever it is possible to do so, [as] Croson raq_uim"). cert. depied, 114 8. Ct. 290 (1993).
 See Contraciors Assn v. City of Philadelphia, 6 F.3d at 1009 n.18.

¢ Sec als0 Enslev Branch, NAACP v, Scibels, 31 F.3d 1548, 1571 (11th Cir. 1994) (city should bave
implemented race-peutral alternative of establishing pon-discrimipatory selection procedurcs in police and
fire departments instead of adopting race-based procedures; "continued use of discriminatory tests. . .
compounded the very cvil that {race-based measures) were designed to eliminate™); Aiken v. City of
Msxphis, 37 F.3d 1155, 1164 (6tb Cir. 1984) (remanding to lower court, in part, because cvidence
suggested that the city should bave used obvious et of race-neutral alternatives before resorting to race-
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2. Scope of Program/Administrative Waivers

Justice O’Connor’s opinion for the Court in Croson criticized the scope of
Richmond’s thirty percent minority subcontracting requirement, calling it a "rigid numerical
quota” that did not pemmit consideration, through some form of administrative waiver
mechanism, of whether particular individuals benefiting from the ondinance had suffered
from the effects of the discrimination that the city was seeking to remedy. 488 U.S. at 508.
At first blush, this criticism of the Richmond plan may appear to conflict with previous
Court decisions, joined by Justice O’Connor, that held that race-based remedial measures
need not be limited to persons who were the victims of discrimination. (See supra p. 5.)
Upon closer reading, however, Croson should not be interpreted as introducing a *victims-
only® requirement through the narrow tailoring test.? The Court’s rejection in Adarand of
Justice Scalia’s position that compensation is due only to individuals who have been
discriminated against personally provides further confirmation that Croson did not impose
any such requirement. :

The Court’s focus in Crosop on individualized consideration of persons seeking the
benefit of a racial classification appears to have been animated by three separate concerns
about the scope of the Richmond plan. First, the Court indicated that in order for a remedial
affirmative action program to be narrowly tailored, its beneficiaries must be members of
groups that were the victims of discrimination. The Court faulted the Richmond plan
because it was intended to remedy discrimination against African-American contractors, but
included among its beneficiaries Hispanics, Asian-Americans, Native-Americans, Eskimos,
and Aleuts ~ groups for which Richmond had proffered "absolutely no evidence of past
discrimination.” [d, at 506. Therefore, the Court said, even if the Richmond MBE program
was "‘narrowly tailored’ to compensate African-American contractors for past discrimination,
one may legitimately ask why they are forced to share this ‘remedial relief” with an Aleut
citizen who moves to Richmond tomorrow?" Id. Second, the Court said that the
Richmond plan was not even narrowly tailored to remedy discrimination against black

conscious measures),

© Most lower courts have not construed Crogop in that fashion. Sec. gz, Billigh v Citv of Chisazo,
962 F.2d 1269, 1292-94 (Tth Cir. 1992), rev'd op other groupds, 989 F.2d 890 (%t Cir.) (en banc), gent,
gdenied. 114 S. Ct. 290 (1993); Coma) Constr. Co. v, King County, 941 F.2d st 925-26 n.15; Cunico v,
Pueblo School Dist, No, 60, 917 F.2d 431, 437 (10th Cir. 1990). But gee Winter Pack v, FCC, 873 F.2d
347, 36768 (D.C. Cir. 1989) (Williams, J., concurring in part and dissenting in part) (interpreting
Croton as requiring that racia) classifications be limited "to victims of prior discrimination”); Main Line
Prving Co. v, Board of Educ,, 725 F. Supp. 1347, 1362 (E.D. Pa. 1989) (MEE program not narrowly
tailored, in part, because it "containe[d] no provision 1o identify those who were victims of past
discrimination and to limit the program’s beacfits to them®).

© See 0'Donnell Constr, Co. v. Pistrict of Columbia, 963 F.2d at 427 (MBE progmm was not

narrowly tailored because of “random inclusion of racial groups for which there was no evidence of past
discrimination®).
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contractors because "a successful black entrepreneur . . . from anywhere in the country”
could reap its benefits. Id, at 508. That is, the geographic scope of the plan was not
sufficiently tailored.“ Third, the Court contrasted the "rigidity” of the Richmond plan with
the flexible waiver mechanism in the ten percent minority participation requirement that was
upbeld in Fullilove. As the Court in Croson described it, the requirement in Fullilgve could
be waived where a minority business charged a “higher price [that] was not attributable to
the effects of past discrimination.” Id. Sec Fullilove, 448 U.S. at 488 (plurality opinion).
The theory is that where a business is struggling to overcome discrimination, it may not have
the capacity to submit a competitive bid. That an effective waiver provision allows for
“individualized consideration” of a particular minority contractor's bid does not mean that the
contractor has to be a “victim" of a specific instance of discrimination. It does mean that if
the contractor is wealthy and has entered the mainstream of contractors in the community, a
high bid might not be traceable to the discrimination that a racial or ethnic classification is
secking to redress. Instead, such a bid might reflect an effort 1o exploit the classification.*

3. M in Which Race is Used

The Court’s attack on the "rigidity” of the Richmond ordinance also implicates
another common refrain in affirmative action jurisprudence: the manner in which race is
used is an integral part of the narrow tailoring requirement. The clearest statement of the
Court’s somewhat mixed messages in this area is that programs that make race or ethnicity a
requirement of eligibility for particular positions or benefits are less likely to survive
constitutional challenge than programs that merely use race or ethnicity as one factor to be
considered under a program open to all races and ethnic groups.*

“ Compare Associated Gen, Contractors v. Coalition for Economic Equity, 950 F.2d &t 1418 (MBE
program intended to remedy discrimination against miporities in county construction industry was
narrowly tailored, in part, because scope of beneficiaries was limited to minorities within the county) with
Podberesky v. Kirwan, 38 F.3d 147, 159 (4th Cir.) (scholarship program intended to remedy
discriminatiop against African-Americans in Maryland was not parrowly tailored, in part, because African-
Americans from outside Maryland were eligible for the program), gert. denied, 115 §. Ct. 200] (1995).

« See Milwaukee County Pavers Ass'n vy, Ficdler, 922 F.2d 419, 425 (7th Cir.) (aoting that
administrative waiver mechanism epabled state to exclude from scope of beneficiaries of affirmative action

plan in public contracting “two wealthy black football players™ who apparently conld compete effectively
outside the plan), cert. denied, 500 U.S. 954 (1991); i
Sapitary Comp’g, 779 F. Supp. 370, 381 (D. Md. 1991) (MBE program not marrowly tailored, io past,
because it had "po provisiop to "graduate’ from the program those contracting firms which have
demonttrated the ability to cffectively compete with non-MBE's in & competitive bidding process"); gee
also Shurbere Broadeasting, Inc. v, FCC, 876 F.2d at 916 (opinion of Silberman, 1.) ("There must be
some opportunity to exclude those individuals for whom affirmative action is just anotber business
opportunity. *). '

“ The factor that we labeled above as "scope of beneficiaries/administrative waivers® is sometimes

considered by courts uoder the beading of “flexibility”, along with a considerstion of the manner in which
race is used. For the sake of clarity we have divided them into two separate components of the parmow

-23.



Two types of racial classifications are subject to criticism as being too rigid. First
and most obvious is an affirmative action program in which a specific number of positions
are set aside for minorities. The prime example is the medical school admissions program
that the Count invalidated in Bakke. Justice Powell's pivatal opinion in the case turned
squarely on the fact that the program reserved sixteen percent of the slots at the medical
schoal for members of racial and ethnic minority groups. Another example of this type of
classification is the program upheld in Fullilove. It provides that, except where the Secretary
of Commerce determines otherwise, at least ten percent of the amount of federal grants for
certain public works projects must be expended by grantees to purchase goods or services
from minority-owned businesses. 42 U.S.C. § 6705()(2).

The second type of classification that is vulnerable to antack on flexibility grounds is a
program in which race or ethnicity is the sole or primary factor in determining cligibility.
One example is the FCC's "distress sale” program, which allows a broadcaster whose
qualifications have been called into question to transfer his or ber license prior to an FCC
revocation hearing, provided the transferee is 2 minority-owned business.*” Another
example of affirmative action programs in which race or ethnicity is a requirement of
eligibility are college scholarships that are reserved for minorities.*

Under both types of classifications, persons not within the designated categories are
rendered ineligible for centain benefits or positions.*® Justice Powell's opinion in Bakke

tajloring test.
*" The distress sale program was upheld under iptermediate scrutiny in Metro Broadeasting.

“ There is a plausible distinction between college scholarships that are reserved for minorities and
admissions quotas that reserve places at a eollege for minorities. In Podberesky v. Kirwag, 38 F.3d 147
(41 Cir 1994), cert. depjed, 115 S. Ct. 2001 (1995), the Fourth Cireuit held that & college scholarship
program for African Americans was unconstitutional upder Crogop. The Fourth Circuit’s decision,
however, did ot equate the scholarship program with the admissions guota struck down in Bakke, and it
did pot turp op the fact that race was a requirement of eligibility for the program.

 The statutes and regulations under which DOT bas established the coptracting program st issue in
Adarapd are different. Racial and ethnic classifications are used in the form of a presumption that
members of minority groups are "socially disadvantaged.” However, that presumption is rebuttable, and
members of nonminority groups are eligible for the program “on the basis of clear and convincing
evidence” that they are socially disadvantaged. Adamand, 63 U.S.L.W, at 4524, Sec id. &t 4540 (Stevens,
J., dissenting) (arguing that the relevant statutes and regulations in Adarand are better tailored than the
Fullilove legislation, because they "do[] not make race the sole criterion of eligibility for perticipation in
the program.” Members of racial and ethnic are presumed to be disadvantaged, but the presumption is
rebutiable, and even if it does not get the presumption, "a small business may qualify [for the program)] by
showing that it is botb socially and ecopomically disadvantaged®).

-24 .-



WMA T mF T NS Niwd AL 42T 4 .3d &aVe Vaz YJIVL 4 L‘Ul.ll\.o‘ ohd L LA LAV

rested on the fact that the admissions program at issue was a quota that saved places for
winorities solely on the basis of their race.** As Justice Powell put it, such a program

tells applicants who are not Negro, Asian, or Chicano that they

are totally excluded from a specific percentage of the seats in an
entering class, No matter how strong their qualifications,
quantitative and extracurricular, including their own potential for
contribution to educational diversity, they are never afforded the
chance to compete with applicants from the preferred groups for
the special admissions seats. :

438 U.S. at 319. Justice Powell contrasted admissions programs that require decisions based
“solely” on race and ethnicity, jd, at 315, with programs in which race or ethnic background
is simply one factor among many in the admissions decision. Justice Powell said that in the
latter type of program, “race or ethnic background may be deemed a ‘plus’ in a particular
applicant’s file, yet it does not insulate the individual from comparison with all other
candidates for the available seats.” Id, at 317. In Justice Powell's view, such programs are
sufficiently flexible to meet the narrow tailoring requirement.

This line of reasoning also resonates in Johnson v, Transportation Agency, 480 U.S.
616 (1987). There, the Supreme Court upheld an affirmative action plan under which a state
government agency considered the gender of applicants™ as one factor in making certain
promotion decisions. The Court noted that the plan "set[] aside no positions for women,"
but simply established goals for female representation that were not "construed” by the
agency as "quotas.” Id. at 638. The Court further observed that the plan "merely
authorize[d] that consideration be given to affirmative action concerns when evaluating
qualified applicants.” Id. The Court stressed that in the promotion decision in question,
"sex . . . was but one of numerous factors [that were taken] into account.” Jd, The
agency’s plan "thus resemble[d]" the type of admissions program *approvingly noted by
Justice Powell" in Bakke: it "requires women to compete with all other qualified applicants.
No persons are automatically excluded from consideration; g} are able to have their
qualifications weighed against those of other applicants.® Id, See also id, at 656-57
(O’Connor, J., concurring in judgment) (agency’s promotion decision was not made *solely
on the basis of sex;" rather, "sex was simply used as a ‘plus factor'"),

% Bakke is the only Supreme Court affirmative action case that ultimately turned on the "quota® issue.
In Crosop, the Court referred disparagingly to the thirty percent minority subcontracting requirement at
issue in the case as a "quota,” but that was pot ib itself the basis for the Court’s decision. :

%! Altbough Johnson was a Title VII gender clussification case, its reasoning as to the distinction
between quotas and goals is instructive with respect to the constitutional analysis of racial apd ethnic
classifications.

-2%.
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- Finally, Croson itself touches on the point. The Court said that in the absence of a
waiver mechanism that permitted individualized consideration of persons seeking a share of
city contracts pursuant to the requirement that thirty percent of the dollar value of prime .
contracts go to minority subcontractors, the Richmond plan was "problematic from an equal
. protection standpoint because [it made] the color of an applicant’s skin the sole relevant
consideration.” 488 U.S. at 508.

Where an affirmative action program is justified on remedial grounds, the Court has
Jooked at the size of any numerical goal and its comparison to the relevant labor market or
industry. This factor involves choosing the appropriate measure of comparison. In Crosop,
Richmond defended its thirty percent minority subcontracting requirement on the premise that
it was halfway between .067 percent - the percentage of city contracts awarded to African-
Americans during the years 1978-83 -- and 50 percent ~ the African-American population of
Richmond. The Court in Croson demanded a more meaningful statistical comparison and
much greater mathematical precision. It held that numerical figures used in a racial
preference must bear a relationship to the pool of qualified minorities. Thus, in the Court's
view, the thirty percent minority subcontracting requirement not narrowly tailored, becanse it
was tied to0 the African-American population of Richmond, and as such, rested on the
assumption that minorities will choose a particular trade "in lockstep proportion to their
representation in the local population.” 488 U.S. at 507.%

5. Dumi | Periodic Revi

Under Croson, affirmative action represents a "temporary” deviation from “the norm
of equal treatment of all racial and ethnic groups.” Croson, 488 U.S. a1 510. A particular
measure therefore should last only as long as it is needed. See Fullilove, 448 U.S. at 513
(Powell, J., concurring). Given this imperative, a racial or ethnic classification is more
likely to pass the narrow tailoring test if it has a definite end-date,® or is subject to

® Compare Aiken v, City of Memphis, 37 F.3d at 1165 (remanding to lower count, in pant, because
race-based promotion goals in consent decree were tied to "undifferentiated” labor foree statistics;
instructing district court on remand to determipe whether racial compositiop of city labor force *differs
materially from that of the qualified labor pool! for the positions” in question) with Edwards v, Citv of
Housteg, 37 F.3d 1097, 1114 (Sth Cir. 1994) (race-based promotion goals in city police department were
parrowly tailored, in part, because the goals were tied to the pumber of minorities with the skills for the
positions in question), reh’g granted, 49 F.3d 1048 (Sth Cir. 1995). ,

 See Parndige, 480 U.S. at 178 (plurality opinion) (race-based promotion requirement was narrowly
tailored, in part, because it was "ephemeral,” and would “endure[] only unti]* iscri
promotion procedures were implemented); Sheet Metal Workers, 478 U.S. at 487 (Powell, 1., concurring)
(race-based hiring goal was marrowly tailored, in part, becanse it *was not imposed as a permanent
requirement, but [was) of limited duration™); Fullilove, 448 U.S. at 513 (Powell, J., concurring) (race-
based classification in public works legislation was narrowly tailored, in part, because it was "not a



meaningful periodic review that enables the government to ascertain the continued need for
the measure. The Supreme Court has said that a set end-date is less important where a
program does not establish specific numerical targets for minority participation. Johpson,
480 U.S. at 640. However, it remains important for such a program to undergo periodic
review. Sce id. at 639-40.

Simply put, a racial or ethnic classification that was justified at the point of its
adoption may no Jonger be required at some future point. If the classification is subject to
reexamination from time to time, the government can react to changed circumstances by fine-
tuning the classification, or discontinuing it if warranted. See Hullilove, 448 U.S. at 489
(plurality opinion); see also Metro Broadcasting, 497 U.S. at 594; Sheet Mcta) Workers, 478
U.S. at 478 (plurality opinion); jd. at 487-88 (Powell, J., concurring).

6.  Burden

Affirmative action necessarily imposes a degree of burden on persons who do not
belong to the groups that are favored by a racial or ethnic classification, The Supreme Coun
has said, however, that some burdens are acceptable, even when visited upon individuals
who are not personally responsible for the particular problem that the classification seeks to
address. Sec Wygant, 476 U.S. at 280-81 (plurality opinion) ("As pan of this Nation's
dedication to eradicating racial discrimination, innocent persons may be called upon to bear
some of the burden of the remedy."). This was implicitly reaffirmed in Crosop and
Adarang: in both cases, the Court "recognize{d) that any individual suffers an injury when he
or she is disadvantaged by the government because of his or her race, whatever that race
may be,"* but declined to hold that the imposition of that burden pursuant to an affirmative
action measure is automatically unconstitutional.

In some situations, however, the burden imposed by an affirmative action program
may be too high. As a general principle, a racial or ethnic classification crosses that
threshold when it "unsettlefs) . . . legitimate, firmly rooted expectation[s),** or imposes
the "entire burden . . . on particular individuals."* Applying that principle in an
employment case where seniority differences between minority and nonminority employees
were involved, a plurality of the Court in Wygant stated that race-based layoffs may impose
4 more substantial burden than race-based hiring and promotion goals, because "denial of a

permanent part of federal contracting requirements®); O'Donnell Constr. Co, v, District of Colymbia, 963

F.2dl!428(ordimu.eninguidenpmenﬂgeofcﬁyqonmfurmcﬁtybummmm .
parrowly tailored, in part, because it contained no “sunset provision® and no *end [was] in sight").

% Adarand, 63 U.S.LW. at 4531 (citing Croson).

* lohnson, 480 U.S. «t 638,

% Sheet Metal W » 478 U.S. at 488 (Powell, J., concurring).
| .
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future employment opportunity is not as intrusive as loss of an existing job.* Wygans, 476
U.S. at 282-83; see also id, at 294 (White, J., concurring). In a subsequent case, however,
Justice Powell warned that "it is too simplistic to conclude that hiring [or other employment]
goals withstand constitutional muster whereas layoffs do not . . . . The proper constitutional
. inquiry focuses on the effect, if any, and the diffuseness of the burden imposed on innocent
nonminorities, not on the label applied to the particular employment plan at issue.® Sheet
Metal Workers, 478 U.S. at 488 n.3 (Powell, J., concurring).

In the contracting area, a racial or ethnic classification would upset settled
expectations if it impaired an existing contract that bad been awarded to a person who is not
included in the classification. This apparently occurs rarely, if at all, in the federal o
government. A more salient inquiry therefore focuses on the scale of the exclusionary effect
of a contracting program. For example, in Eullilove, Justice Powell thought it salient that
the contracting requirement at issue in the case reserved for minorities a very small amount
of total funds for construction work in the nation (less than one percent), leaving
nonminorities able to compete for the vast remainder. For Justice Powell, this rendered the
effect of the program “limited and so widely dispersed that its use is consistent with
fundamental faimess.” Eupllilove, 448 U.S. at 515. In some instances, conversely, the
exclusionary effect of racial classifications in contracting may be considered too large. For
example, the lower court in Crosop held that Richmond's thirty percent minority '
subcontracting requirement imposed an impermissible burden because it placed nonminorities
at a great "competitive disadvantage.” LA, Croson Co. y. Citv of Richmond, 822 F.2d
1335, 1361 (4th Cir. 1987). Similarly, an affirmative action program that effectively shut
nonminority firms out of certain markets or particular industries might establish an
impermissible burden. For example, the dissenters in Metro Broadeasting felt that the
FCC’s distress sale unduly burdened nonminorities because it "created a specialized market
reserved exclusively for minority controlled applicants. There is no more rigid quota than a
100% set-aside . . . . For the would-be purchaser or person who seeks to compete for the
station, that opportunity depends entirely upon race or ethnicity.” 497 U.S. at 630
(O’Connor, J., dissenting). The dissenters also dismissed the majority's contention that the
impact of distress sales on nonminorities was minuscule, given the small number of stations *
transferred through those means. The dissenters said that "[i)t is no response to a person ,
denied admission at one school, or discharged from one job, solely on the basis of race, that
other schools or employers do not discriminate.” Id,

Croson has not resulted in the end of affirmative action at the state and local level.
There is no doubt, however, that Croson, in tightening the constitutiona) parameters, has
diminished the incidence of such programs, at least in contracting and procurement. The
post-Crosopn experience of governments that continue to operate affirmative action programs



NS

- v Titdf el FTT R2ded &aVEe VAR VYJa 4 VLA AL I LIV . = Vay

in that area js instructive.” Many governments reevaluated their MBE programs in light of
Croson, and modified them to comport with the applicable standards. Typically, the
centerpiece of a government's efforts has been a "disparity study,” conducted by outside
experts, to analyze patterns and practices in the local construction industry. The purpose of
a disparity study is to determine whether there is evidence of discrimination against
minorities in the local construction industry that would justify the use of remedial) racial and
ethajc classifications in contracting and procurement, Some studies also address the efficacy
of race-neutral alternatives. In addition to obtaining a disparity study, some govemments
have held public hearings in which they bave received evidence about the workings of the
Jocal construction industry.

Post-Croson affirmative action programs in contracting and procurement tend to
employ flexible numerical goals and/or bidding preferences in which race or ethnicity is a
*plus” factor in the allocation decision, rather than a hard set-aside of the sort at issue in
Crosop. It appears that many ofthepostCmsgncontmctmgandpmcurementpmgnmsthat
rest on d:spanty studies have not been challenged in court.”® At least one of the programs
was sustained in litigation.*® Another was struck down as inconsistent with the Croson
standards.*’ Challenges to other programs were not resolved on summary judgment, and

¥ A comprehensive review of voluntary affirmative action in public employment at the state and local
level after Crosop is beyond the scope of this memorandum. We pote that a number of the programs bave
involved remedial racial and ethnic classifications in conneetiop with biring and promotion decisions in
police and fire departments. Some of the programs bave been upheld, and others styuck down. Compare
Eeightal v, Metropoljtap Dade Coyaty, 26 F.3d 1545 (11th Cir. 1994) (upholding race-based hiring goal
in county fire department under Crosop) with Long v, City of Sagigaw. 911 F.2d 1192 (6th Cir. 1990)

(striking down race-based hiring goal in ity police department under Cyosop and Wygant).

* That bas beep true in Richmond. It is our understanding that the city conducted a post-Croson
ﬁspﬁqmdymdmmedauwmmmm&nmhﬁm.b’ddin;prdmd?Opim'fw
prime costractors who pledge to meet a goal of subcontracting sixteen percent of the dollar value of a city
contract to MBEs. The program works at the “prequalification® stage, when the city ia determining its
poo] of eligible bidders on a project. Once the pool is selected, the low bid<zy is awarded the contract.

* See Associated Gen, Contractors v. Coalition for Economic Eguity, 950 F.24 1401 (9t Cir. 1991).

* Associsted e, Comractors v, City of New Haven, 791 F. Supp. 941 (D. Comn. 1952), vacated on
mootness grounds, 41 F.3d 62 (28 Cir. 19%4).
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were remanded for further fact finding.*' Contracting and procurement programs that were
' not changed after Croson have met with a mixed reception in the courts.®

In essence, Adarand federalizes Crosop, with one important caveat: Congress may be
entitled to some deference when it acts on the basis of race or ethnicity to remedy the effects
of discrimination. The Court in Adarand hinted that at least where a federal affirmative
action program is congressionally mandated, the Croson standards might apply somewhat
-more Joosely. The Court concluded that it need not resolve whether and to what extent the
judiciary should pay special deference to Congress in this area. The Court did, however,
cite the opinions of various Justices in Fyllilove, Croson, and Metro Broadcasting concerning
the significance of Congress’ express constitutional power to enforce the antidiscrimination
guarantees of the Thinteeath and Fourteenth Amendments — under Section 2 of the former
and Section 5 of the latter — and the extent 1o which courts should defer to exercises of that
authority that entail the use of racial and ethnic classifications to remedy discrimination. See
63 U.S.L.W. at 4531. Some of those opinions indicate that even under strict scrutiny,
Congress does not have to make findings of discrimination with the same degree of precision
as a state or local govemment, and that Congress may be entitled to some latitude with
respect 10 jts selection of the means to the end of remedying discrimination.®

o i » 941 F.2d 910 (b Cir. 1991), cent, dgpicd. 502 U.S. 1033
(1992); Concrete W v. Ci » 36 F.3d 1513 (10th Cir. 1994), gert, depied, 115
S. C1. 1315 (1995). Tbe courts ip these two cases commenied favorably on aspects of the programs at
issuc and the disparity studies by which they are justified. '

© We are aware of at jeast one such program that survived a motion for summary judgment and

- spparently is still in effect today. Ses Cong Corp. v, Hillsborough County, 908 F.2d 908 (11th Cir.),
gert. depied, 498 U.S. 983 (1990). Others have been invalidated. See, ¢.2., O'Donnell Constr, Co. v,
Distriet of Columbia, 963 F.2d 420 (D.C. Cir. 1992); Contractors® Assoc, v, Citv of Philade]phis, WL
11900 (E.D. Pa. Jan. 11, 1995); v, Ci it, 826 F. Supp. 1072 (E.D.
Mich. 1993); E. Buddjc Constr, Co.v. City of Elyria, 773 F. Supp. 1018 (N.D. Obio 1991); Main Lige
Paving Co. v, Board of Edyc,, 725 F. Supp. 1349 (E.D. Pa. 1989).

® Section 1 of the Fourteenth Amendment prohibits states and municipalities from denying persons the
equal protection of the laws. Section 5 gives Congress the power to enforce that probibition. Because
Section 1 of the Fourteenth Amendment only applies to states aod municipalities, gec Linited States v,
Luest, 383 U.S, 745, 755 (1966), it is uncertain whether Congress may act under Section 5 of that
smepdment to remedy discrimination by purely private actors. Sce Adarapd, 63 U.S.L.W. at 4538 p.10
(Stevens, )., disseating) ("Because Congress has acted with respect to the States in eoacting STURAA, we
need ot revisit today the difficult question of § 5°s applicability to pure regulation of private
individuals.); Metro Broadcagling, 457 U.S. at 605 (O*Connor, J., dissenting) (“Section § empowers
Congress to act respecting the States, and of counse this case concerns only the administration of federal
programs by federal officials.*). Nevertheless, remedial legislatiop adopted under Scction § of the
Fourteenth Amendment does not necessarily bave to act on the states directly, Indeed, whea Congress
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In Eullilove, Justice Powell's concurring opinion said that even under strict scrutiny,

“[t]he degree of specificity required in the findings of discrimination and the breadth of
discretion in the choice of remedies may vary with the nature and authority of a
governmental body.” Eyllilove, 448 U.S. at 515 n.14 (Powell, J., concurring). It was

. therefore of paramount importance to Justice Powell that the racial and ethnic classification
in Rullilove was prescribed by Congress, which, Justice Powell admonished, “properly may
~ and indeed must -- address directly the problems of discrimination in our society.” Id, at
499. Justice Powell emphasized that Congress has "the unique constitutional power” to take
such action under the enforcement clauses of the Thirteenth and Fourteenth Amendments.
Id. at S00. See id, at 483 (plurality opinion) ("[TIn no organ of government, state or federal,
dxsmutnmmwijmmuammmmmnWenmwmm;»wu1mminﬂwampmm,amnm%r
dnrgedbymeConstimﬁonwimmepompacnccmdmhodtywenfomequﬂpmeaim
guarantees.”). Justice Powell observed that when Congress uses those powers, it can paint
with a broad brush, and can devise national remedies for the national problem of racial and
ethnic discrimination. I¢d. at 502-03 (Powell, J., concurring). Furthermore, Justice Powell
said that through repeated investigation of that problem, Congress has developed familiarity
with the nature and effects of discrimination: "After Congress bas Jegislated repeatedly in an
area of national concern, its Members gain experience that may reduce the need for fresh
bearings or prolonged debate when Congress again considers action in that area." Id, at 503.
Because Congress need not redocument the fact and history of discrimination each time it
contemplates adopting a new remedial measure, the findings that supported the Eyllilove
legislation were not restricted to the actual findings that Congress made when it enacted that
measure. Rather, the record included “the information and expertise that Congress acquires
in the consideration and enactment of carlier legislation.” Jd, A court reviewing a race-
based remedial act of Congress therefore "properly may examine the total
record of congressional action dealing with the problems of racial discrimination against
[minorities]." ]d, Finally, Justice Powell gave similar deference to Congress when it came
1o applying the narrow tailoring test. He said that in deciding how best to combat
discrimination in the country, the "Enforcement Clauses of the Thirteenth and Fourteenth
Amendments give Congress a . . . measure of discretion to choose a suitable remedy.” Id.
at 508.

seeks to remedy discrimination by private parties, h may be indirectly remedying discrimination of the
states; for in some cases, private discrimination was tolerated or expressly sanctioned by the states.
Private discrimination, moreover, often can be remedied under the enforcement provisions of the
Thirteeath Amendment. Sectiop 1 of that amendment prohibits slavery and jnvoluntary servitude, Section
2 gives Copgress the power to enforce that prohibition by passing remedial legislation designed to
eliminate "the badpes and incidents of slavery in the United States.” dones v. Alfred Mayer Co,, 392
U.S. 409, 439 (1968). Tbe Supreme Court has beld that such legislation may be directed a1 remedying
the discrimination of private actors, as well as that of the states. Jd, ut 438. See lsg Ruzyon v,
McCrary, 427 U.S. 160, 179 (1976). In Fullilove, the plurality opinion concluded that the Commerce
Clause provided an additional source of power under which Congress eould adopt race-based legislation
intended to remedy the discrimipatory conduct of private actors. Sce Fullilove, 448 U.S. at 475 (plurality
opinion).
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Justice O'Connor’s opinion in Croson is very much in the same vein. She too
commented that Congress possesses "unique remedial powers . . . under § 5 of the
Fourteenth Amendment.” Croson, 488 U.S. at 488 (plurality opinion) (citing Fullilove, 448
U.S. at 483 (plurality opinion)). By contrast, state and local governments have "no specific
constitutional mandate to enforce the dictates of the Fourteenth Amendment,” but mther are
subject to its “explicit constraints.” ]d. at 490 (plurality opinion). Therefore, in Justice
O’Connor’s view, state and local governments "must identify discrimination, public or
private, with some specificity before they may use race-conscious relief.* Id, at 504.
Congress, on the other hand, can make, and "has made national findings that there has been
societal discrimination in a host of fields." Id, It may therefore "identify and redress the
effects of society-wide discrimination® through the use of racial and ethnic classifications that
would be impermissible if adopted by a state or local government. Jd, at 490 (plurality
opinion).* Justice O'Connor cited her Croson opinion and reiterated these general points
about the powers of Congress in her Metro Broadcasting dissent. See 497 U.S. at 605
(O’Connor, J., dissenting) ("Congress has considerable latitude, presenting special concerns
for judicial review, when it exercises its unique remedial powers . . . under § 5 of the
Fourteenth Amendment.”) (internal quotations omitted).

It would be imprudent, however, to read too much into Justice Powell’s opinion in
Eullilove and Justice O'Connor’s opinion in Croson. They do not, for example, support the
proposition that Congress may simply assert that because there has been general societal
discrimination in this country, legislative classifications based on race or ethnicity are a
necessary remedy. The more probable construction of those opinions is that Congress must
have some particularized evidénce about the existence and effects of discrimination in the
sectors and industries for which it prescribes racial or ethnic classifications. For example,
Congress established the Fulljilove racial and ethnic classification to remedy what the Court
saw as the well-documented effects of discrimination in one industry — construction - that
had hindered the ability of minorities to gain access to public contracting opportunities. See
Eullilove, 448 U.S. at 505-06 (Powell, J., concurring); sec also id, at 473 (plurality
opinion). -

Based on this reading of Croson and Fullilove, the endorsement in Adarand of strict
scrutiny of federal affirmative action programs docs not mean that Congress must find
discrimination in every jurisdiction or industry affected by such a measure (although it is
unclear whether, as a matter of narrow tailoring, the scope of a classification should be
narrowed to exclude regions and trades that have not been affected by the discrimination that
is to be remedied.). State and local governments must identify discrimination with some
precision within their jurisdictions; Congress* jurisdiction is the nation as a whole, But after

- Adarand, Congress js subject to the Croson "strong basis in evidence® standard. Under that
- standard, the general history of racial discrimination in the nation would not be a sufficient

# Justices Kennedy and Scalia declined to join that part of Justice O*Connor's opinion in Croson that
drew a distinction between the respective powers of Congress and state or local governments in the area of
affirmative action.
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predicate for a remedial racial or ethnic classification. In addition, evidence of
. discrimination in one sector or industry is not always probative of discrimination in other
sectors and industries. For example, a history of lending discrimination against minorities
arguably cannot serve as a catch-all justification for racial and ethnic classifications
. benefitting minority-owned firms through the entire econamy; application of the aarrow
' tailoring test would suggest that if lending discrimination is the problem being addressed,
then the government should tackle it directly,® '

Furthermore, under the new standard, Congress probably does not have to bold a

hearing or draft a report each time it adopts a remedial racial or ethnic classification. But

- where such a classification rests on a previous law or series of laws, those earlier measures

- mast be supported by sufficient evidence of the effects of discrimination, And if the findings
in the older laws are stale, Congress or the pertinent agency may have to demonstrate the
continued relevance of those findings; this would satisfy the element of the narrow tailoring
test that Jooks to the duration of classifications and whether they are subject to reevaluation.
Where the record is sparse, Congress or the relevant agency may have to develop it. That
endeavor may involve the commissioning of disparity studies of the type that state and local
govemments around the country undertook after Croson to demonstrate that remedial racial
and ethnic classifications in public contracting are warranted. Together, the myriad state and
local studies may provide an important source of evidence supporting the use by the federal
government of national remedial measures in certain sectors of the economy.

Whatever deference a court might accord to federal remedial legislation after
Adarand, it is undecided whether the same degree of deference would be accorded to
nonremedial legislation. In Metro Broadcasting, the majority gave substantial deference to
congressional judgments regarding the need for diversity in broadcasting and the linkage
between the race of a broadcaster and programming output, Metro Broadcasting, 497 U.S.
at 566, 572-73, 591 n.43. The dissenters did not do 50, precisely because the classifications
were noaremedial and hence, in their view, did not implicate Congress’ powers under the
Enforcement Clauses of the Thirteenth and Fourteenth Amendments. Id, at 605, 628-29
(0'Connor, J., dissenting). '

Finally, many existing federal affirmative action programs are not specifically
mandated by Congress. Courts are unlikely to accord federal agencies acting without a
congressional mandate the same degree of deference accordsd judgments made by Congress
itself. Agencies do not have the “institutional competence” and explicit “constitutional

® Patterns and practices of bank lending to minorities, may, however, reflect a significant “secondary
effect” of discrimination in particular sectors and industries, j¢., because of that discrimination, minorities
cannot accumulate the necessary capital and achieve the ¢tommunity standing necessary to qualify for
loans.
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authority” that Congress possesses. Adarand, 63 U.S.L.W. at 4538 (Stevens, J.,
dissenting).* Although some existing agenCy programs were not expressly mandated in the
first instance in legislation, they may nonetheless be viewed by 2 court as having been
mandated by Congress through subsequent congressional action. For example, in Metro
Broadcasting, the programs at issue were established by the FCC on its own; Congress’ yole
was limited to FCC oversight hearings and the passage of an appropriations riders that

" precluded the FCC from using any funds to reconsider or cancel its programs. 497 U.S. at
572-79. The majority concluded that this record converted the RCC programs into measures
that bad been "specifically approved - indeed, mandated by Congress.” L. at 563.

Under strict scrutiny, it is uncertain what level of congressional involvement is
necessary before a court will review an agency's program with deference. What may be
required is evidence that Congress plainly has brought its own judgment to bear on the
maner. Cf. Adarand, 63 U.S.L.W. at 4537 (Stevens, J., dissenting) ("An additional reason
for giving greater deference to the National Legislature than to a local law-making body is
that federal affirmative-action programs represent i i ion’

. [epresentatives . . . .") (emphasis added); id, at 4538 (Stevens, 1., dissenting)
("Congressional deliberations about a matter as important as affirmative action should be
accorded far greater deference than those of a State or municipality.") (emphasis added).

IV.  Conclusion

Adarand makes it necessary to evaluate federal programs that use race or ethnicity as
a basis for decisionmaking to determine if they comport with the strict scrutiny standard. No
affirmative action program should be suspended prior to such an evaluation. The information
gathered by many agencies in connection with the President’s recent review of federal
affirmative action programs should prove helpful in this regard, In addition, appended to
this memo is a nonexhaustive checklist of questions that provides initial guidance as to what
should be considered in that review process. Because the questions are just a guide, no
single answer or combination of answers is necessarily dispositive as to the validity of any
given program.

* Sec Milwaukee County Pavers Ass’n v, Figdicr, 710 F. Supp. 1532, 1540 0.3 (W.D. Wisc. 1989)
(noting that for purposes of judicial review of affirmative action measures, there is a distinction betwmen
congressiopally mandated measures and those that are “independently established” by a federal agescy),
MXd, 922 F.2d 419 (7 Cir.), gert, depicd. 500 U.S. 954 (1991); gf, Bakke, 438 U.S. at 309 (opinion of
Powell, J.) (public universities, like many “isolated segments of our vast governmental structure are not
competent to make [findings of national discriminatiop], at least in the absence of legislative mandates and
legislatively determined criteria®).
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- 1. Authority

Is the use of racial or ethnic criteria a5 a tasis for decisionmaking mandated by
legisiation? If not mandated, is it expressly authorized by legislation? If there is no express
authorization, bas there been any indication of congressional approval of an agency’s action
in the form of appropriations riders or oversight hearings? These questions are important,
because Congress may be entitled to some measure of deference when it decides that racial
and ethnic classifications are necessary, '

If there is no explicit legislative mandate, authorization, or approval, is the program
premised on an agency rule or regulation that implements a statute that, on its face, is race-
neutral? For example, some statutes require agencies to give preferences to "disadvantaged”
individuals, but do not establish a presumption that members of racial groups are
disadvantaged. Such a statute is race-neutral. Other statutes, like those at issue in Adarand,
require agencies to give preferences to "disadvantaged® individuals, but establish a rebuttable
presumption that members of racial groups are disadvantaged. Such a statute is mce-
conscious, because it authorizes agencies to use racial criteria in decisionmaking.

O.  Pumpose

What is the objective of the program? Is it intended to remedy discrimination, to
foster racial diversity in & particular sector or industry, or to achieve some other purpose? 1Is
it possible to discen the purpose from the face the relevant statute or legislation? If not,
does the record underlying the relevant legislation or regulation shed any light on the purpose

of the program?
A. 1 icate:

If the program is intended to serve remedial objectives, what is the underlying factual
predicate of discrimination? Is the program justified solely by reference to general societal
discrimination, general assertions of discrimination in a particular sector or industry, or a
statistical underrepresentation of minorities in a sector or industry? Without more, these are
impermissible bases for affirmative action. If the discrimination to be remedied is more
particularized, then the program may satisfy Adargnd. In assessing the nature of the factual
predicate of discrimination, the following factors should be taken into account:

1. Source. Where can the evidence be found? Is it contained in findings set forth in
a relevant statute or legislative history (committee reports and bearings)? s evidence
eontainedinﬁndingsﬂmanagmcyhasmadeonitsownineonnectionwithamlemaking
process or in the promulgation of guidelines? Do the findings expressly or implicitly rest on
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findings made in connection with a previous, related program (or series of programs)?

2. Type. What is the pature of the evidence? Is it statistical or documentary? Are
the statistics based on minority underrepresentation in a particular sector or industry
- compared to the general minority population? Or are the statistics more sophisficated and
focused? For example, do they attempt to identify the mumber of qualified minorities in the
sector or industry or seek to explain what that number would Jook like "but for® the
" exclusionary effects of discrimination? Does the evidence seek to explain the secondary
effects of discrimination — for example, how the inability of minorities to break into certain
~ industries due to historic practices of exclusion has hindered their ability to acquire the
requisite capital and financing? Similarly, where health and education programs are at issue,
is there evidence on how discrimination has hampered minority opportunity in those fields,
or is the evidence simply based on generalized claims of societal discrimination? In addition
10 any statistical and documentary evidence, is there testimonial or anecdotal evidence of
discrimination in the record underlying the program — for example, accounts of the
experiences of minorities and nonminorities in a particular field or industry?

3. Scope. Are the findings purported to be national in character and dimension? Or
do they reflect evidence of discrimination in certain regions or geographical areas?

4. “Authorship”. If Congress Or an agency relied on reports and testimony of others
in making findings, who is the “author of that information? The Ceasus Bureau? The
General Accounting Office? Business and trade associations? Academic experts?
Economists? (There is no necessary hierarchy in assessing authorship, but the identity of the
author may affect the credibility of the findings.)

5. Timing. Since the adoption of the program, have additional findings of
discrimination been assembled by Congress or the agency that could serve to justify the need
for the program when it was adopted? If not, can such evidence be readily assembled now?
These questions go to whether "post-enactment” evidence can be marshaled to support the
conclusion that remedial action was warranted when the program was first adopted.

Adarand does not directly address whether and to what extent nonremedial objectives
for affirmative action may constitute a compelling povernmental interest. At a minimum, to
the extent that an agency administers & nonremedial program intended to promote diversity,
the factual predicate must show that greater diversity would foster some larger societal goal
beyond diversity for diversity’s sake. The level and precision of empirical evidence
supporting that nexus may vary, depending on the nature and purpose of a nonremedial

program. For a nonremedial program, the source, type, scope, authorship, and timing of
underlying findings should be assessed, just as for remedial programs.
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I0.  Narow Tailoring
A.  Race-Neytral Alternatives

Did Congress or the agency consider race-neutral means to achieve the ends of the
progrm at the time it was adopted? Race-ncutral altemnatives might include preferences
based on wealth, income, education, family, geography. In the commercial setting, another
such alternative is a preference for new, emerging businesses. Were any of these
altematives actually tried and exhausted? What was the nature and extent of the deliberation
over any race-neutral alternatives — for example, congressional debate? agency rulemaking?
Was there a judgment that race-neutral alternatives would not be as efficacious as race-
conscious measures? Did Congress or the agency rely on previous consideration and
rejection of race-neutral alternatives in connection with a prior, related race-conscious
measure (or series of measures)?

B.  Continued Need

How long has the program been in existence? Even if there was a compelling
justification at the time of adoption, that may not be the case today. Thus, an agency must
determine whether there is a continued need for the program. In that regard, does the
program have an end date? Has the end date been moved back? Is the program subject to
periodic oversight? What is the nature of that oversight — does Congress play a role through
hearings/reports, or does the agency conduct the review or oversight on its own? Has the
program ever been adjusted or modified in light of a periodic review? What were the
results of the most recent review and oversight conducted by either Congress or the agency?
Is there evidence of what might result if the racial classification were discontinued? For
example, is there evidence of the current level of minority participation in government
contracting where racial criteria are not used (which may speak to whether discrimination can
be remedied without a preference)?

C.  Pool of Bepeficiagies

Arc the benefits of the program spread relatively equally among minority individuals
or businesses? Is there information on whether the same individuals or businesses tend to

reap most of the benefits, and if s0, whether those beneficiaties bave overcome
discrimination? If the program is intended to remedy discrimination against minorities, does
it include among its beneficiaries subgroups that may not have been discriminated against? Is
there a procedure for tailoring the pool of beaeficiaries to exclude such subgroups? Is there
& mechanism for evaluating whether the program is needed for sepments within a larger
industry that have been the Jocus of discrimination?
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separate opinion in Regents of the University of California v, Bakke, 438 U.S. 265 (1978),

which said that a university has a compelling interest in taking the race of applicants into
account in its admissions process in order to foster greater diversity among the student
body.” According to Justice Powell, this would bring a wider range of perspectives to the
campus, and in rurn, would contribute to a more robust exchange of ideas — which Justice
- Powell said was the central mission of higher education and in keeping with the time-honored
First Amendment value in academic freedom. See id, at 311-14.% Since Bakke, Justice
Stevens has been the most forceful advocate on the Court for nonremedial affirmative action
‘measures. He has consistently argued that affirmative action makes just as much sense when
it promotes an interest in creating a more inclusive and diverse society for today and the
future, as when it serves an interest in remedying past wrongs. See Adarand, 63 U.S.L.W.
4539 (Stevens, J., dissenting); Croson, 488 U.S. at 511-12 & n.1 (Stevens, J.,
concurring); Johnson v. Transporiation Agency, 480 U.S. 616, 646-47 (1987) (Steveas, J.,
- concurring); Wygant, 476 U.S. at 313-15 (Stevens, J., dissenting). As a circuit judgeina
case involving an ostensibly remedial affirmative action measure, Justice Ginsburg announced
ber agreement with Justice Stevens’ position “that remedy for past wrong is not the exclusive
basis upon which racial classifications may be justified. " O'Donnell Copstr, Co. v, District
of Columbia, 963 F.2d 420, 429 (D.C. Cir. 1992) (Ginsburg, J., concurring) (citing Justice
Stevens' concurrence in Croson, 488 U.S. at 511).

In Metro Broadcasting, the majority relied on Rakke and Justice Stevens® vision of
affirmative action to uphold FCC affirmative action programs in the licensing of broadcasters
on nonremedial grounds; the Court said that diversification of ownership of broadcast
licenses was a permissible objective of affirmative action because it serves the larger goal of
exposing the nation to a greater diversity of perspectives over the nation's radio and
television airwaves, 497 U.S. at 567-68. The Court reached that conclusion under
intermediate scrutiny, however, and thus did not hold that the governmental interest in
seeking diversity in broadcasting is "compelling.* Adarand did not overrule the result in
Metro Broadcasting ~ a point not lost on Justice Stevens. See Adarand, 63 U.S.L.W. at
4539 (Stevens, 1., dissenting) ("The majority today overrules Metro Broadcasting only
insofar as it" is inconsistent with the holding that federa) affirmative action measures are
subject to strict scrutiny. "The proposition that fosteting diversity may provide a sufficient
interest to justify [a racial or ethnic classification] is not inconsistent with the Court's holding
today ~ indeed, the question is not remotely presented in this case . . . .

On the other hand, portions of Justice O’Connor’s opinion in Croson and her
mmmwwonmwmmmwmmummmdnyﬁnmwm

® Although Justice Powell wrote for himself in Bakke, his opinion was the controlling one in the case.

¥ Although it apparently has pot been tested to any significant degree in the courts, Justice Powell's
thesis may carry over to the selection of university faculty: the greater the racial and ethnic diversity of
the professors, the greater the array of perspectives to which the students would be exposed.
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affirmative action programs. In one passage in her opinion in Croson, Justice O’Connor
stated that affirmative action must be "strictly reserved for the remedial setting.” Id. at 493
(plurality opinion). Echoing that theme in her dissenting -opinion (joined by Chief Justice
Rehnquist and Justices Kennedy and Scalia) in Metro Broadcasting, Justice O’Connor urged
the adoption of strict scrutiny for federal affirmative action measures, and asserted that under
that standard, only one interest has been "recognized” as compelling enough 10 justify racial
classifications: “remedying the effects of racial discrimination.* 497 U.S. at 612. Justice

- Kennedy's separate dissent in Metro Broadcasting was also quite dismissive of non-remedial
justifications for affirmative action; he criticized the majority opinion for *allow[ing] the use
of racial classifications by Congress untied to any goal of addressing the effects of past race
discrimination”). Id, at 632 (Kennedy, J., dissenting).

Nowhere in her Croson and Metro Broadcasting opinions did Justice O*Connor
expressly disavow Justice Powell’s opinion in Bakke. Accordingly, lower courts have
assumed that Justice O'Connor did not intend to discard Bakke > That proposition is
supported by Justice O’Connor's own concurting opinion in Wygant v, Jacksop Board of
Education, 476 U.S. 267 (1986), in which she expressed approval of Justice Powell's view
that fostering racial and ethnic diversity in higher education is a compelling interest. Id, at
286. Furthermore, in Wygant, Justice O'Connor said that there might be governmental
interests other than remedying discrimination and promoting diversity in higher education
that might be sufficiently compelling to support affirmative action. Id, For example, Justice
O’Connor left open the possibility that promoting racial diversity among the faculty at
primary and secondary schools could count as a compelling imerest. Jd, at 288 n*. In his
Wygant dissent, Justice Stevens argued that this js a permissible basis for affirmative action.
Id. at 313-15 (Stevens, J., dissenting).

On the assumption that Bakke remains the law, it is clear that to the extent affirmative
action is used to foster racial and ethnic diversity, the government must seck some further
objective, beyond the mere achievement of diversity itself.® As Bakke teaches, in higher
education, that asserted goal is the enrichment of the academic experience. And according to

¥ See Winter Park Communications, Ine. v. FCC, 873 F.2d 347, 353-54 (D.C. Cir. 1989), gff"d sub.
pom. Mstro Broadcastipg, Inc, v, FCC, 497 U.S. 547 (1990); Wimer Pack, 873 F.2d at 357 (Williams,
J., eoncurring in part and dissenting in part); Shurberz Broadcasting, Inc. v, FCC, 876 F.2d 902, 942
(®.C. Cir. 1989) (Wald, C.J., dissenting), sff"d sub,_gom. Metro Broadeastipg, In¢, v. FCC, 497 U.S.
547 (1990). 1o Davig v, Halperp, 768 F. Supp. 968 (S.D.N.Y. 1991), the court reviewed the law of
affirmative action in the wake of Crpgop and Metro Broadeasting, and, citing Justice Powell's opinion in
Bakke, said that & university has a compelling isterest in seeking to increase the diversity of its student
body. ]d, at 981. Sec plso United States v, Board of Edu¢, Township of Piscatswgy, 832 F. Supp. 836,
847-48 (D.N.J. 1993) (under constitutional standards for affirmative action, diversity in higher education
is & compelling governmental intetest) (ching Bakke and Croson). -

® The Court has consistemtly rejected “racial balancing® as a goal of affirmative action. See Croson,
488 U.S. at 507; Johnsop, 480 U.S. &t 639; Local 28 Sheet Meta) Workers® Int*} Ass'n v, EEQC, 478
U.S. 421, 475 (1986) (plurality opinion); Bakke, 438 U.S. a1 307 (opinicn of Powel, J.).
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the majority in Metro Broadcasting, the asserted independent goal that justifies diversifying
the owners of broadcast licenses is adding variety to the perspectives that are communicated
in radio and television. That same kind of analysis must be applied to efforts to promote
racial and ethnic diversity in other settings.

. For instance, diversification of the ranks in a law enforcement agency avpuably serves
vital public safety and operational needs, and thus enhances the agency's ability to carry out
its functions effectively. See Wygant, 476 U.S. at 314 (Stevens, J., dissenting) (*[T)n law
enforcement . . . in a city witharecemhistoryofmcialunmt,thenmaimmdenwfpoﬁce
might reasonably conclude that an integrated police force could develop a better relationship
with the community and thereby do a more effective job of maintaining law and order than a
force composed only of whites.*); Paradise, 480 U.S. at 167 n.18 (plurality opinion) (noting
argument that race-conscious hiring can “restore[] community trust in the fairness of law
enforcement and facilitate[] effective police service by encouraging citizen cooperation®). ¥
It is more difficult to identify any independent goal that may be attained by diversifying the
racial mix of public contractors, Justice Stevens concurred in the judgment in Croson on
precisely that ground. Citing his own Wygant dissent, Justice Stevens contrasted the
"educational benefits to the entire student body” that he said could be achieved through
faculty diversity with the minimal societa! benefits (other than remedying past discrimination,
a predicate that he said was not supported by the evidence in Croson) that would flow from a
diversification of the contractors with whom a municipality does business. See Croson, 488
U.S. at 512-13 (Stevens, J., concurring in part and concurring in the judgment).
Furthermore, the Court has stated that the desire to develop a growing class of successful
minority entrepreneurs to serve as "role models” in the minority community is not, on its
own, a valid basis for a racial and ethnic classification, See Croson, 488 U.S. at 497 (citing

Wygant, 476 U.S. at 276 (plurality opinion)); see also Wygant, 476 U.S. at 288 n*
(O'Connor, J., concurring).

Diversification of the health services profession was one of the stated predicates of the
racial and ethnic classifications in the medical school admissions program at issue in Bakke.
The asserted independent goal was "improving the delivery of health-care services to
communities currently underserved.” Bakke, 438 U.S. at 310. Justice Powell said that i)
may be assumed that in some situations a State's interest in facilitating the health care of its
citizens is sufficiently compelling to support the use of a suspect classification. * Id The

* See also Detroft Police Officers® As'n v, Young, 608 F.2d 671, 696 (6th Cir. 1979), sert. denied,
452 U.S. 938 (1981) ("The argument that police need more minority officers is pot simply that blacks
communicate better with blacks or that a police department should cater to the public’s desires. Rather, it
is that effective crime prevention and solution depend beavily on the public support and cooperation which
result only from public respect and confidence in the police.*).
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problem in Bakke however, was that there was “virtually no evidence" that the preference
for minority applicants was "either needed or geared to promote that goal.” Id *

Assuming that some nonremedial objectives remain a legitimate basis for affirmative
action after Adarand, there is a question of the nature of the showing that may be necessary
to support racial and ethnic classifications that are premised on such objectives. In higher
education, the link between the diversity of the student body and the diversity of viewpoims
on the campus does not readily lend jtself to empirical proof. Justice Powell did not require
any such evidence in Bakke. He said that the strong First Amendment protection of
academic freedom that allows "a university to make its own judgments as to education
includes the selection of its student body.* Bakke, 438 U.S. at 312. A university is thus
due some discretion to conclude that a student "with a particular background — whether it be
ethnic, geographic, culturally advantaged or disadvantaged — may bring to a professional '
school of medicine experiences, outlooks, and ideas that enrich the training of its student
body and better equip its graduates to render with understanding their vital service to
humanity." ]d, at 314. _

It could be said that this thesis is rooted in a racial stereotype, one that presumes that
members of racial and ethnic minority groups have a "minority perspective” to convey. As
Justice O'Connor stated in Croson, a driving force behind strict scrutiny is to ensure that
racial and ethnic classifications are not motivated by “stereotype.” Croson, 488 U.S. at 493
(plurality opinion), There are sound arguments to support the contention that seeking
diversity in higher education rests on valid assumptions. The thesis does not presume that 3l
individuals of a particular race or ethnic background think and act alike. Rather, it is
premised on what seems to be a common sense proposition that in the aggregate, increasing
the diversity of the student body is bound to make a difference in the array of perspectives
communicated at a unjversity. See Metro Broadcasting, 497 U.S. at 579 ("The predictive
judgment about the overall result of minority entry into broadcasting is not a rigid
assumption about how minority owners will behave in every case but rather is akin to Justice
Powell’s conclusion in Bakke that greater admission of minorities would contribute, on
average, to the robust exchange of ideas.") (internal quotations omitted). Nonetheless, after
Croson and Adamnd, a court might demand some proof of a nexus between the
diversification of the student body and the diversity of viewpoints expressed on the
campus.* Likewise, a court may demand a factual predicate to support the proposition that
greater diversity in a Jaw enforcement agency will serve the operational needs of the agency

¥ Aside from the proffered justification in Bgkke, the government may have other reasons for seeking
to increase the sumber of minority health professionats.

¥ Justice Powell cited literature on this subject in support of bis opinion in Pakke. Scc 438 U.S.
312-13 n.48, 315 n.50.
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and improve its performance,* or that minority health care professionals are more likely to
work in medically underserved communities.®

B.  Namow Tailoring Test

In addition t advancing a compelling poal, any governmental use of race must also
be “narrowly tailored." There appear to be two underlying pusposes of the narrow tailoring
test: first, to ensure that race-based affirmative action is the product of careful deliberation,
not hasty decisionmaking; and, second, to ensure that such action is truly necessary, and that
less intrusive, efficacious means to the end are unavailable. As it has been applied by the
courts, the factors that typically make up the "narrow tailoring” test are as follows: (i)
whether the govemment considered race-neutral alternatives before resorting to race-
conscious action; (ii) the scope of the affirmative action program, and whether there is a
waiver mechanism that facilitates the narrowing of the program’s scope; (iii) the manner in
which is used, that is, whether race is a factor in determining eligibility for a program or
whether race is just one factor in the decisionmaking process; (iv) the comparison of any
numerical target to the number of qualified minorities in the relevant sector or industry; (v)
the duration of the program and whether it is subject to periodic review; and (vi) the degree
and type of burden caused by the program. In Adarand, the Supreme Court referred to its
previous affirmative action decisions for guidance on what the narrow tailoring test entails,
It specifically mentioned that when the Tenth Circuit reviewed the DOT program at issue in
Adarand under intermediate scrutiny, it had not addressed race-neutral alternatives or the
duration of the program.

Before describing each of the components, three general points about the narrow
tailoring test deserve mention. First, it is probably not the case that an affirmative action
measure has to satisfy every factor. A strong showing with respect to most of the factors
may compensate for a weaker showing with respect to others. '

Second, all of the factors are not relevant in every case. For example, the objective

of the program may determine the applicability or weight to be given a factor. The factors
may play out differently where a program is nonremedial.

Third, the narrow tailoring test should not necessarily be viewed in isolation from the
compelling interest test. To be sure, the inguiries are distinct: as indicated above, the
compelling interest inquiry focuses on the ends of an affirmative action measure, whereas the

* See Haves v, _North Suate Law Enforcement Officers Ags"n, 10 F.3d 207, 218 (4 Cir. 1993)
(although the use of rucial classifications to foster diversity of police department could be a constitutionally
permissible objective, city failed to show a link betwecy effective law enforcement and greater diversity in
the department’s ranks).

T See Bakke, 438 U.S. at 311 (opinion of Powell, J.) (noting lack of empirical data to support medical
school’s claim that minority doctors will be more likely o practice in a disadvantaged community).
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narrow tailoring inquiry focuses on the means. However, as a practical matter, there may be
an interplay berween the two. There is some hint of this in Croson. In several places, the
Court said that the weak predicate of discrimination on which Richmond acted could not
justify the adoption of a rigid racial quota — which suggests that if Richmond had opted for

~ some more flexible measure the Court might bave been less demanding when reviewing the
evidence of discrimination. By the same token, the more compelling the interest, perhaps

- less parrow tailoring is required. For example, in Sheet Metal Workers v, EEQC, 478 U.S.
421 (1986), and United States v, Paradise, 480 U.S. 149 (1987), the Supreme Court upheld
what on their face appear to be rather rigid classifications to remedy egregious and persistent
discrimination.

However, it bears emphasizing that the Supreme Court has never explicitly recognized
any trade-off between the compelling interest and narrow tailoring tests. It is also far from
clear that the Court in Croson would have found that a more flexible MBE program,
supported by the generalized evidence of discrimination on which Richmond relied, could
withstand strict scrutiny. In addition, the membership of the Court has changed dramatically
in the years since Shegt Metal Workers and Paradise. Both cases were decided by five-four
margins, and only one member of the majority (Justice Stevens) remains. And while Justice
O’Connor agreed with the majority in Sheet Metal Workers and Paradise that ample evidence
of deeply entrenched discrimination gave rise to a very weighty interest in race-based action,
she dissented on the ground that the particular remedies selected were too rigid.

1. Race-Neutral Alternatives

In Croson, the Supreme Court said that the Richmond MBE program was not
"narrowly tailored,” in part because the city apparently had not considered race-neutral
means to increase minority participation in contracting before adopting its race-based
measure. The Court reasoned that because minority businesses tend to be smaller and less-
established, providing race-neutral financial and technical assistance to small and/or new
firms and relaxing bonding requirements might achieve the desired remedial results in public
contracting -- increasing opportunities for minority businesses. 488 U.S. at 507, 510.
Justice Scalia suggested an even more aggressive idea: "adopt a preference for small
businesses, or even for new businesses — which would make it easier for those previously
excluded by discrimination to enter the field. Such programs may well have a racially
disproportionate impact, but they are not based on race.” Id, at 526 (Scalia, J., concurring).
As such, they would not be subjected to strict scrutiny.

The Court in Croson did not specify the extent to which governments must consider
race-neutral measures before resorting to race-conscious action. It would seem that the

government need not first exhaust race-neutral alternatives, but ouly give them serious



