
Suggested Questions for the First Lady s Staff 
on the Records They Create 

1. How did you come to work on the First Lady's Staff? 

How long have you worked for the First Lady? 

2. What are your current duties and responsibilities? 

Have you worked for the First Lady in other capacities? 

How do you relate administratively to other components of the First Lady's 
Staff? 

3. \Vhat issues have you been involved with during the Clinton Presidency? 

4. What types of files have you created? 

Do you treat handwriting in any special way? Do you have a special file 
for close friends to the Clintons? 

5. \Vhat is the arrangement of your filing system? ie. chronological, 
alphabetical or subject files 

Do you have an approximate volume of your office files or can you show us 
your files? 

6. Do you work on any issues for the President, ie. the Domestic Policy Staff? 

If so, are these records kept together or separately from the First Lady's? 

7. Do you have a concern that personal items of the First Lady or President 
are intermixed with 

your records? 

8. Have you created any records solely in electronic form? 

If so, what is the software used? 



9. Do you have any other types of records such as photographs, video or other 
unique items? 

10. Does your filing system work for you? 

In what ways can we best assist you? 
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This is in response to your request for a brief comparison 
of the basic provisions of the Federal Records Act and the 
Presidential Records Act. 

I. Definitions 

Federal: Documentary materials regardless of physical form 
that are made or received by an agency of the U.S. 
Government under Federal law or in connection with the 
transaction_ of public business, and preserved or appropriate 
for preservation as evidence of agency activities or because 
of the value of the infor~ation they contain. 

Presidential: Documentary materials regardless of physical 
form ~hat are· created or received by the President, his 
immediate staff, or a unit or individual of the Executive 
Office of the President, whose function is to advise and 
assist the President, in the course of conducing activities 
which relate to or have an effect upon the carrying out of 
the constitutional, statutory or other ceremonial or 
official duties of the President. Applies only to records 
created after January 20, 1981. 

II. What's not included in the definitions above? 

Federal: Personal papers and materials not used in the 
transaction of government business, also non-record material 
such as exhibits, stocks of publications and extra copies 
for convenience of reference. 

Presidential: Personal papers, as defined in the statute, 
include materials of purely private character such as 
diaries, journals, not used in government business, 
materials relating to private political associations, and 
materials relating to the election of President and others. 

III. What entities create these records? 

Federal: Federal agencies including agencies in the 
executive branch, the courts (except the Supreme Court) and 
some establishments in the legislative branch except the 
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Senate, House of Representatives and Architect of the 
Capitol. 

Presidential: President, members of his immediate staff who 
advise and assist, includes NSC and other components of the 
Executive Office of the President who solely advise and 
assist the President. 

Vice Presidential: Vice President and members of his staff 
create Vice Presidential records which are treated in the 
same way as Presidential records. 

IV. Who determines record status? 

Federal: The head of the agency determines federal record 
status. 

Presidential: The President determines Presidential record 
status. 

V. Who maintains the records? 

·Federal: The agencies maintain their own records until they 
... are transferred to NP.RA if they are permanent I usually when 
·~.they are 39 years old, or the agencies dispose of them in 

.. :.·.··accordance with N.'?\R.Jl.-approved disposition schedules:· 
,; ,: Jl.gencies maintain their records in accordance with agency 
·:.guidelines and N.~RA guidance. 

President: Presidential records are maintained by the 
President during his term of office and transferred to NARJI. 
at the end of the administration. The Executive Office of 

·the President maintains its Presidential records in 
accordance with EOP guidelines and, when requested, NARA · 
guidance. 

VI. Who has authority to dispose of these records? 

Federal: The Archivist must approve the destruction of all 
federal records,· either through the promulgation of general 
records schedules, which apply to records common to many 
agencies, or through the approval of specific requests for 
disposition. 

Presidential: The Archivist must provide his views in 
writing in response to a proposed destruttion of 
Presidential records by an incumbent Presiderit. The 
Archivist may also dispose of Presidential records once 
transferred to NARA when he has determined that they do not 
warrant continued preservation. 60 days advance notice must 
be published in the Federal Register. 
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VII. What responsibilities does the Archivist have with 
regard to these records? 

Federal: The Archivist must maintain the permanently 
valuable records of the Government, appraise and approve the 
disposition of all non-permanent federal records, advise the 
agencies on proper records management practices and advise 
the Attorney General and Congress of possible destruction of 
federal records. 

Presidential: The only statutory responsibility that the 
Archivist has for records of an incumbent President is the 
responsibility for providing his views in writing in 
response to a proposed destruction of Presidential records 
and for requesting the advice of the appropriate committees 
of the House and Senate if he thinks that the destruction 
raises concerns or is of particular interest to Congress. 

At the end of the Administration the Archivist assumes 
additional responsibilities with regard to maintenance and 
access to Presidential records, see below. 

VIII. How does the public gain access to essential 
evidence? 

... ·.· .· .. ;Federal: The public !ilay request access, at. any time, to 
·: .:. · · ···:executive ·branch agency records under. The Freedom of 

·. Information JI.ct. NAR..l\ will process these request under the 
, statute and may withhold some information under one. or more 
"of thi· nine FOIA exemptions. These exemptions include,· for 
example, national security and invasion of privacy. 

Presidential: Presidential records are not available for 
public access during the term of the incumbent. While in 
off ice the President has the right to chose to apply up to 
six restrictive categories that will be applied to his 
records once he leaves office. These restrictions may not 
exceed 12 years after he leaves office and are applied by 
the Archivist, in consultation with the former President, 
during the 12 years only. Thereafter only the FOIA applies. 

For a period of five years after the end of the term or 
until the Archivist has processed an integral file segment 
(if sooner), the records are not available to public access 
requests. After the five year period, any records that do 
not fall wi~hin the six restrictive categories are available 
under FOIA, subject to eight FOIA exemptions. Exemption s, 
encompassing the deliberative process privilege, is not 
available. The Archivist must notify the incumbent and 
former President before release of any Presidential records 
in accordance with E.0.12667 for possible claims of 
privilege. 
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§ 1270.10 36 CFR Ch. XII (7-1-91 Edition) 

SUBCHAPTER E-PRESIDENTIAL RECORDS 

PART 1270-PRESIOENTIAL RECORDS 

Subpart A-General l'rovl1lon1 

Sec. 
1270.10 Scope o! pa.rt. 
1270.12 Application. 
1270.14 De!lnltlons. 

Subpart I-Actions Token on lleholf of Fonner 
l'realdenh 

1270.20 Desl~tlon ot person or persons 
to act !or former President. 

1270.22 When Archivist may act for former 
PresldenL 

Su!:>port C-Dl1po1ol of Presldentlol lecord1 

1270.30 Disposal of Presidential Records 
by Incumbent President. 

1270.32 Disposal o! Presidential Records ln 
the custody of the Archivist. 

Subpart D-Accou to Prealdentlol lecord1 

1270.40 Identification of restricted records. 
1270.42 Denial of a.tXCSS to public; rleht to 

appeal. 
1270.U Exceptions to restrlcUd access. 
1270.46 Notice of Intent to disclose Presl· 

dentlal Records. 

Subpart E-Presidentiol Records Compiled for 
low Enforcement l'urpalH 

1270.50 Consultation with law enforcement 
agencies. 

AOTH011.rrr. The Presidential Records Act 
of 1978, Pub. L. 95-591. 92 Stat. 2523-27, as 
amended by the National Archives and 
Records Administration Act o! 1984, Pub. L. 
98-497, sec. 107CbJC7l, 98 Stat. 2287 C1984J 
<codified at U U.S.C. 2201--07). 

Sou11cc 53 FR 50404, Dec. 15, 1988, unless 
othen1;lse noted. 

Subpart A-General Provision' 

§ l2i0.l0 Scope of part. 

These regulations implement the 
provisions of the Presidential Records 
Act of 1978, Pub. L. No. 95-591, 92 
Stat. 2523-27, as amended by Pub. L. 
No. 98-497, sec. 107Cb)(7), 98 Stat. 2287 
<1984) <codified at 44 U.S.C. 2201-07), 
by setting forth the policies and proce­
dures governing preservation, protec­
tion, and disposal of, and access to 
Presidential and Vice-Presidential 
records crea~.d during a term of office 

of the President or Vice President be· 
ginning on or alter January 20, 1981. 
Nothing in these regulations is Intend­
ed to govern procedures for assertion 
of, or response to, any constltut!onally 
based privilege which may be available 
to a.n incumbent or former President. 

§ 1270.12 Application. 

<a> These regulations apply to all 
Presidential records created during a 
term of ottlce of the President begin­
ning on or after January 20, 1981. 

Cb) Vlce·Presidentfal records shall be 
subject .to the pro\•isions of this part 
in the same manner 'as Presidential 
records. The Vice President's duties 
and responsibllltles, with respect to 

. Vice-Presidential records, shall be the 
same as the President's duties and re· 
sponsib1Utles with respect to Presiden­
tial records. The Archl\'ist's authority 
with respect to Vice-Presidential 
records shall be the same as the Archi­
vist's authority with respect to Presi­
dential records, except that the Archl· 
vist may, when he determines It to be 
in the publlc Interest, enter Into an 
a.greement with a non-Federal archival 
repository for the deposit of Vice-Pres­
idential records. 

§ 1270.14 Definitions. 

For the purposes of this part-
< a> The terms documenla1'1/ maleri· 

al, Presidential records, personal 
records, Archivist, and fonner Presi­
dent have the meanings given them by 
44 U.S.C. 2201 Cl)-(5), respectively. 

(bl The term agenc11 has the mean­
ing given It by 5 U.S.C. 551Cll CAl-<Dl 
and 552(!). 

Cc> The term Presidential archival 
depository has the meaning gi\·en it by 
44 U.S.C. 210Hl>. 

Cd) The term Vice-Presidential 
records means documentary materials, 
or any reasonably segregable portion 
thereof, created or received by the 
Vice President, his immediate staff, or 
a unit or lndlvldual of the Office of 
the Vice President whose function is 
to advise and assist the Vice President, 
in the course of conducting acti\·ities 
which relate to or ha\'e an effect upon 
the carrying out of the constitutional, 
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statutory, or other official or ceremo­
nial duties of the Vice President. The 
term includes documentary materials 
of the kind included under the term 
Presidential records. 

Ce> The 'term filed means the date 
something is received in the office of 
the official to whom it ls addressed. 

Subpart B-Actions Taken on Behalf 
of Former Presidents 

§ 11i0.20 Designation of person or per­
sons to act for former PresidenL 

Cal A President or former President 
may designate some person or persons 
to exercise, upon death or dlsab!llty of 
the President or former President, any 
or all of the discretion or authority 
granted to the President or former 
President by chapter 22 of title 44 
u.s.c. 

Cbl When a President or former 
President designates a person or per­
sons to act for him pursuant to para­
graph Ca) of this section, this designa­
tion shall be effective only if the Ar­
chivist has received notice of the des­
ignation before the President or 
former President dies or ls disabled. 

Cc> The notice required by para­
graph Cbl of this section shall be in 
writing, and shall include the follow­
ing information: 

c 1 > NameCs> of the person or persons 
designated to act for the President or 
former President; 

C2> The current addresses of the 
person or persons designated: and 

C3) The records, identified with rea­
sonable specificity, over which the 
designee<s> will exercise discretion or 
authority. 

§ l 2i0.22 \\'hen Archh·ist may act for 
former PresidenL 

In those instances where a President 
has specified, in accordance with 44 
U.S.C. 2204Ca), restrictions on access 
to Presidential records, but has not 
made a designation under § 1270.20 of 
this subpart, the Archivist shall, upon 
the death or disability of a President 
or former President, exercise the dis­
cretion or authority granted to a 
President or former President by 44 
u.s.c. 2204. 

Subpart C-Oisposal of Presidential 
Records 

§ 1270.30 Dispos11I of Presidential records 
by incumbent President. 

A Pre~ident may, while in office, dis­
pose of any Presidential records which 
in his opinion lack administrative, his­
torical, informational, or evidentiary 
\'alue if one of the following two sets 
of requirements is satisfied: 

Ca>Cl> The President has obtained 
the \l.Tltten \'ie\\'S of the Archh·ist con­
cerning the proposed disposal: and 

C2> The Archh'ist states in his writ­
ten \'iews to the President that he 
does not Intend to request, with re­
spect to the President's proposed dis­
posal of Presidential records, the 
ad\·ice of the Committees on Rules 
and Administration and Governmental 
Affairs of the Senate, and the Com­
mittees on House Administration and 
Go\'ernment Operations of the House 
of Representatives because he does 
not consider-

m The records proposed for disposal 
to be of special interest to the Con­
gress: or 

CID Consultation with the Congress 
concerning the proposed disposal to be 
in the public interest; or 

Cb)( 1) The President has obtained 
the written views of the Archivist con­
cerning the proposed disposal: 

C2l The Archivist states in his writ­
ten ,·iews either-

m That the records proposed for dis­
posal may be of special interest to the 
Congress; or 

Ci!) That consultation with the Con­
gress concerning the proposed disposal 
is In the public interest: and 

CJ> The President submits copies of 
the proposed disposal schedule to the 
Committees on Rules and Administra­
tion and Governmental Affairs of the 
Senate and the Committees on House 
Administration and Government Op­
erations of the House of Representa­
tives at least 60 calendar days of con­
tinuous session of Congress in advance 
of the proposed disposal date. For the 
purpose of this section, continuity of 
session is broken only by an adjourn­
ment of Congress sine die, and the 
days on which either House is not in 
session because of an adjournment of 
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§ 1270.32 

more than 3 days to a day certain are 
excluded in the computation of the 
da~·s in which Congress ls in continu­
ous session. 

§ 12i0.32 Disposal of Presidential Record& 
in the custody of the Archh·ist. 

Ca) The Archi\1st may dispose of 
Presidential records v.•hich he has ap­
praised and determined to have insuf· 
ficient administrative, hiitorical, ln!or­
matlonal, or e\identlary vilue to war­
rant their continued presen·atlon. 

<b> When Presidential records are 
scheduled for disposal pursuant to 
paragraph <a> of this section. the Ar· 
chhist shall publish a notice of this 
disposal in the FEDERAL RECISTD!. at 
least 60 days before the proposed dis· 
posal date. 

<c> The notice required by para­
graph <b> of this section, shall include 
the following: 

< 1 > A reasonably specific description 
of the records scheduled !or disposal: 
and 

<2> A conclse statement of the 
reason for dlsposal of the records. 

<d> Publication ln the FEDERAL REC· 
ISTat of the notice required by para­
graph <b> of this section shall consti­
tute a final agency action !or purposes 
of re\·iew under chapter 7 of title 5 
U.S.C. <S U.S.C. 701-706>. 

Subpart D-Acceu to Pre5idential 
Records 

§ 12i0..l0 Identification of restricted 
records. 

<a> If a President, prior to the con­
clusion of hls tenn of office or last 
consecutive term of office, as the case 
may be, specifies durations, not to 
exceed 12 years, for which access to 
certain information contained in Presi­
dential records shall be restricted, in 
accordance with 44 U.S.C. 2204. the 
Archidst or his designee shall identify 
the Presidential records affected, or 
any reasonably segregable portion 
thereof, in consultation with that 
President or his designated 
representative<s l. 

<bl The Archh•ist· shall restrict 
public access to the information con­
tained in those records identified as 
affected until-

36 CFR Ch. XII (7-1-91 Edition) 

< 1 > The date on which the former 
President wal\•es the restriction on dis­
closure of the record or information 
contained within: 

<2> The expiration of the pet1od of 
restriction specified under 44 U.S.C. 
2204Ca> for the category of lnforma· 
tlon under which a certain record, or a 
portion thereof, was restricted; or 

<3> The Archivist has determined 
that the former President or an agent 
of the former President has placed in 
the public domain through publication 
a restricted record or a reasonably seg­
regable portion thereof, ff this date is 
earlier than either of the dates spec!· 
fled in paragraph <b><l> or-c2> of this 
section. 

D 12iO.a Denial of access to public: right 
to appeal. 

<a> Any person denied access to a 
Presidential record <hereinafter the re· 
quester> because of a determination 
that the record or a reasonably segre­
gable portion thereof was Cl> properly 
restricted under 44 U.S.C. 2204<a>. and 
<2> not placed In the public domain by 
the former President or his agent. may 
me an administrative appeal with the 
Assistant ArchMst for Presidential Li· 
braries CNL>. Washington. DC 20408. 

<b> Appeals shall be filed no later 
than 10 working days after the re· 
quester receives written notification 
that access to Presidential records has 
been denied. 

<c> Appeals shall be in writing and 
shall set forth the reasonCs) why the 
requester believes access to the 
records sought should be allo'l\·ed. The 
requester shall identify the specific 
records sought. 

Cd) Upon receipt of an appeal, the 
Assistant Archivist for Presidential Li· 
braries shall have 30 working days 
from the date an appeal is filed to con· 
sider the appeal and to respond in 
writing to the requester. The Assistant 
Archh·ist's response shall state wheth· 
er or not the Presidential records re· 
quested are to be released and the 
basis for this determination. The deci­
sion of the Assistant Archi\"ist to with· 
hold release of Presidential records is 
final and not subject to judicial 
re\·iew. 

49 

' 



. ·-

' ' 

National Archives and Records Administration § 1270.50 

§ 12i0.H Exceptions lo restricted access. 

<a> Notwithstanding any restrictions 
on access imposed pursuant to section 
2204 or these regulations. and subject 
to any rights, defenses. or privileges 
which the United States or any agency 
or person may invoke, Presidential 
records shall be made available in the 
following Instances: 

< 1 > Pursuant to subpoena or other 
judicial process properly issued by a 
court of competent jurisdiction for the 
purposes of any civil or criminal inves­
tigation or proceeding; 

<2> To an incumbent President If the 
records sought contain information 
which ls needed for the conduct of 
current business of his office and ls 
not otherwise available; 

<3> To either House of Congress, or, 
to the extent of matter within !ts ju­
risdiction, to a Congressional commit­
tee or subcommittee if the records 
sought contain information which ls 
needed for the conduct of business 
within Its Jurisdiction and Is not other­
wise available. 

Cb) ReQuests by an incumbent Presi­
dent, a House of Congress. or a Con­
gressional committee or subcommittee 
pursuant to paragraph <a> of this sec­
tion shall be addressed to the Archi­
vist. All reQuests shall be in writing 
and, where practicable, Identify the 
records sought with reasonable speci­
ficity. 

Cc> Presidential records of a former 
President shall be available to the 
former President or his designated 
representative upon reQuest. 

§ 1270.~6 :\otice of intent to disclose Pres­
idential records. 

Cal The Archivist or his designee 
shall notify a former President or his 
designated representatlveCsl before 
any Presidential records of his Admin­
istration are disclosed. 

Cb)( ll The notice given by the Archi­
vist or his designee shall: 

Cil Be in writing; 
C ii) Identify the particular records 

with ·rea.Sonable specificity; 
Ciii> State the reason for the disclo­

sure; and 
Civl Specify the date on which the 

record will be disclosed. 

<2> In the case of records to be dis­
closed in accordance with § 1270.44, 
the notice shall also: 

m Identl!y the reQuester and the 
nature of the request; 

<ii> Spec'.fy whether the reQuested 
records contain materials to which 
access wo·Jld otherwise be restricted 
pursuant to 44 U.S.C. 2204<a> and 
identify the category of restriction 
within which the record to be dis­
closed falls; and 

<iii> Specify the· date of the reQuest. 
Cc> If, a!ter receiving the notice re­

Qulred by paragraph <a> of this sec­
tion. a former President raises rights 
or privileges which he believes should 
preclude the disclosure of a Presiden­
tial record, and the Archivist never­
theless determines that the record in 
Question should be disclosed, in whole 
or In part, the Archivist shall notify 
the former President or his represent­
ative of this determination. The notice 
gi\•en by the Archivist or his deslgnee 
shall: 

CU Be in writing: 
C2> State the basis upon which the 

determination to disclose the record ls 
made; and 

(3) Specify the date on which the 
record will be disclosed. 

Cd) The Archivist shall not disclose 
any records covered by any notice re­
QUired by paragraph Cal or Cc> of this 
section for at least 30 calendar days 
from receipt of the notice by the 
former President, unless a shorter 
time period Is reQulred by a demand 
for Presidential records under 
§ 1270.44. 

Ce> Copies of all notices provided to 
former Presidents under this section 
shall be provided at the same time to 
the incumbent President. 

Subpart E-Presidential Records Com­
piled for Law Enforcement Pur­
poses 

§ 1270.50 Consultation with law enforce­
ment agencies. 

Cal For the processing of Presiden­
tial records compiled for law enforce­
ment purposes that may be subject to 
5 U.S.C. 552CblC7l, the Archivist shall 
reQuest specific guidance from the ap­
propriate Federal agency on the 
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proper treatment of a record if there 
is no general guidance applicable, If 
the record is particularly sensitive, or 
If the type of record or Information is 
widespread throughout the files. 

<b> When specific agency guidance is 
requested under paragraph <a> of this 
section, the Archivist shall notify the 
appropriate Federal agency· of the de· 
cislon regarding disclosure of the spe­
cific documents. Notice shall Include 
the following: 

c 1 > A description of the records In 
question; 

36 CFR Ch. XII (7-1-91 Edition) 

<2> Statements that the records de­
scribed contain information compiled 
for lav.• enforcement purposes and may 
be subject to the exemption provided 
by 5 U.S.C. 552<b>C7J for records of 
this type; and, 

C3> The name of a contact person at 
NARA. 

Cc) Agency guidance under this sec· 
tlon is not binding on the Archivist. 
The final determination on whether 
Presidential records may be subject to 
the exemption In 5 U.S.C. 552Cb>C7> is 
the Archh'ist's responsibility. 
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· . Presidential Records · 
.... 

·· .. , 'By.virtue of the authority vested in me as President by the Constitution and 
laws·of the Unlted States of America, and in order to establish policies and 
procedures .governing· the assertion of Executive .Privilege by incumbent and 

. former Pr.esident.s in .conn~cUon with .the release of Presidential records by the . 
· · · · Nation.al .. Archives and Records ·.Administration pursuant to the Presidential 

. ·. ·.Records.A.Ct of 1978. it fs hereby ordered· as follows: · . .• . .. . . ' 

Section 1.-Definitions. Fo.r purposes .or thi$ Order: 
. . '\' .. ". . 

(a) "Archivist" refers ·ta the ·Archivi~t ·of .the ~nited. States· or his designee . 

.. (J;,): .. ~'NARA'i ref~rs .to .. tbe.,Natlon~tA:fcluves and Records Administrction • 

. (c} ·"Pre
0

sidential Records Act" refers· to the Presidential Records Act of 1978 
(Pub;L.-No:'-95-591, 92 Stal .2.523-27, as !lmended by Pub. L No. 08-4£17, 98 . 
Stat. 2287), codified ·at 44 U;S.C.- 2201~22QT.,·. .. · j .~. · 

. . . 
(d) "NARA regulations" refers to the' NARA regulations Implementing the 
Presidential Records Act. 53 Fed .. Reg.!50404 (1983f, COOified at 36 C.F.R:--Part 
1270. . .. 

· {e) "Presidential records" refers to thos.e documentary materials maintained 
by.NARA pursuant to the PresidentiAl Records Act and the NARA regulations. . . 

. Cf)" "Former President" refer:. to ·the :rormer President du.ring whose term or 
:. te~ of office.particular Presldentialreco.rds were created . 

. (g} A .. sub~tantial question of Executive .privilege" exists· if NARA's disclosure · 
: of Presidential records might' inipalr the national· security (including the 

. ;. conduct.oHor"eign relatfons}, law en!or~ment, qr the deliberative processe.s of 
the Executive branch. · : · · ·.. · . . .. , 

. . . . 

. (h) .A·"f~ court order" i~ a .court order. from which no appeal may be taken. 

· : S~ ~ '/'JQU~ of Intent w Dlscldse P.fesidiintlal Records. 
(a) '\Vhen'·.the.ArChlvl~t provides··n~tlce·'to th~ incumbent and former Presi· 

... · .den.t:t'.ofJtls,fntent to-disclose·Presldential records punuant·to section 1270.46 
· o! the .NARA regµ.l.atians, ·th!! Archivist. ·Utilizing nny guidelines provided by 

.. the.incumbent 8.nd former Preslden"ts. ·&hall identify any specific materials, the 
disclosure o! whlch .he. belfeve• i?lay1 raise· a substantial question of Executive 
privilege. However, nothtng: ln_this Order. ls Intended ·to affect the right of the 

: incumbent .or farmer Presidents ·ta invoke Executive privilege wlth respect 'to 
.. -."'"~""'~,";.;:.:'~,~.__, ·.·· -·-'- ·. .· • . _ materials not identified by the Archlviat. Coples of the notice for the lncum· 

'-~~: bent Piesldeo.t &hall be delivered to the ~resident. (through. tJle. G_ounsel to ~e..~~ 
· Presldent} and the Attorney General (through the Assistant Attorney General ---·-

. · . , . . _. . . for the Office· of Legal- Cciuri~el). ·Thi( ~PY of the notl~e for the former 
_:-::-::·~:~::~:.·~~ " ' ··' · - - · .':;:-:.:-President shall b!! delivered .to: the· fon:n,er Preslde.nJ o~_~J.~ _designated repre· ... 

.... -----· _ .. ~· .~en.ta~ive.·:_. · · ·.~;<-.... . · . : .· .. ~ · ~.·.· · --·~·.':,> . . - .:. · · .. · · · ····. -.·.~~~-~~-
(b) Upon .the passage of so'days after receipt by· the Incumbent and-former: · ···- .. 
Prealdenta of a notice of intent to disclose Presidential records. the Archivist 

··may disclose the records covered by the notice. unless during that time period 
the Archivist has received a clalm of Executive privilege by ~e incumbent or 
farmer President or the Archivist has been Instructed by the Incumbent 
President or hls designee to extend the time period. U a shorter time period Is 
required under the circumstances set forth in section 1270.44 of the NARA 

' •' •'. • .1 '--' a·' It - - '- .1~--&- 1- &l.-'--&1--
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Sec. 3 . . Claim of Ex~cutivc Privilese'iiy ln,cumb~nt PresidfJnt. 

(a) Upon receipt of a notice of intent to disclose PresidentiHI records, the 
Attorney Genera.I (directly or through the Assistant Attorney General for the 
Office of Legal Counsel) a.nd the Counsel to the President shall review as they 
deem appropriate foe records. covered by the notice and consult with euch 
other. the Archivist, and such other Federal a~encies as· they deem appropriate 
concerning whether invocation of Exe_cutive privilege is justified. 

~ . . . 
(b) The Attorney General and the Counsel to the President. in the exercise of 
their discretion end after appropriate review and consultation under subsec­
tion (a) of this section, may jointly determine that invocation of Executive 
privilege is not justified. The Archivist shall be promptly notified of any such 
determina lion. 

(c) U after appropriate review and consultation under subsection (a) of this 
section, either the Attorney General or the Counsel to the President believes 
that the circumstances justify invocation of Executive privlle~e. the issue shall 
be presented to the Pr!'?.sident by the Counsel" to the President and the Attorney 
General · 

{d) If the President decides to invoke Executive privilege, the Counsel to the . 
President shall notify the former President, the Archivist, and the Attorney 
General. 1n writing of. the .claim of privile~e and the specific Presidential 
records to wh,ich it rel.ates. After receiving such notice. the Archivist shall not 
disclose the prlvilegecl records unless directed to do so by an incumbent 
.President or by a final court order. 

Sec .. 4. Claim of Execu(Jve Privile&e by Former President . 

(a) Upon receipt of a claim or Executive privilege by a former President. the 
Archivist shall consult with the Attorney General (through the Assistant 
Attorney General for the Office of Legal Counsel), the Counsel to the Presi­
dent. and such other Federal agehcies as he deems appropriate concerning the 
Archivist'& determination as to whether to honor the former President's claim 
o! privilege or Instead to disclose .the Presidential records notwithstanding the 

. claim of privllese. Any determination ··under section 3 of this Order that 
Exe1=utive privilege 6hall not be invoked by the incumbent President shall not 
prejudice the Archlvlst'a determination with respect to the former President's 
claim of privilege. . . ·. 

(b) In making the determination referred lO in &ubsectlon (a) of this section, 
the Archivist shall· abide by any. instructions given him by the incumbent 
President or his deslgnee unless otherwise directed by a fmal court order. The 
Archivist shall notify ·the incumbent and former Presidents of his determJna­
tion. at least 30. days prior to disclosure. of the Presidential records, unless a 
shorter:tlme perlod is requlred fn the circumstances set forth in section lZi'0.44 

.·of the NARA .regul~Uons.·Coples.of the notice for the incumbent President 

. shall be delivered to the President (through the Counsel .to the ·President) and 
the .Attorney General (through the Assistant Attorney General for µie Office of 
Legal counsel). The copy or the ·notice !or the former President shall be 
delivered to lbe.!01:mer President or·h!s des!gnatedrep.resentative .. · 

Sec. ··s. Judicla/R.;-~ie'w. "Thl~ O rd~;f~ .irite-nded only to .Jmpro~;th/tnt~rn~l ..... 
management of.the Executive branch end is not intended to create any riaht or 
benefit, substantive or pro~edural, enforceable at iaw by_ a party against ~he . 
United States, its ~senc1es, its officers, or any person. . . . . · 

THE WHITE HOUSE. 
January 18, 1[)89. 

~~~·· 
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PRESIDENTIAL RECORDS i 

(44 U.S.C. Chapter 22) 

Sec. 
2201. 
2202. 
2203. 
2204. 
2205. 
2206. 
2207. 

Definitions. 
Ownership of Presidential records. 
Mana_ge:nent and custody of Presidential records. 
Restrictions on access to Presidential records. 
Exceptions to restriction on access. a 
Regulations. 
Vice-Presidential records. 

§ 2201. Definitions 
As used in this chapter-

(1) The term "documentary material" means 
all books, correspondence, memorandums, doc­
uments, papers, pamphlets, works of art, 
models, pictures, photographs, plats, maps, 
~l~s, and moti?n pict~res, including but not 
limited to, audio, audiovisual, or other elec­
tronic or mechanical recordations. 

(2) The term "Presidential records" means 
documentary materials, or any reasonably seg­
regable J?Ortion ~h~reof, c_reated or received by 
the President, his immediate staff, or a unit or . 
individual of the Executive Office of the Presi- · 
dent whose function is to advise and assist the 
President, in the course of conducting activi­
ties which relate to or have an effect upon the 
carrying out ?f the constitu~ional, statutory, 
or other official or ceremonial duties of the 
President. Such term-

(A). includes any documentary materials 
relating to the political activities of the 
?resident ~r .n:embers of his staff, but only 
if such activities relate to or have a direct 
effect upon the carrying out of constitution­
al, statutory, or other official or ceremonial 
duties of the President· but 

(B) does not include ~ny documentary ma­
terials that are (i) official records of an 
agency (as defined in section 552(e) 3 of title 
5, United States Code); (ii) personal records· 
(iii) stocks of publications and stationery· o; 
(iv) extra copies of documents produced dnly 
for convenience of reference, when such 
copies are clearly so identified. 
(3) The term "personal records" means all 

documentary materials, or any reasonably seg­
regable portion thereof, of a purely private or 
nonpublic character which do not relate to or 
have. an. effect upon the carrying out of the 
constitutional, statutory, or other official or 
ceremonial duties of the President. Such term 
includes-

(A) diaries, journals, or other personal 
notes serving as the functional equivalent of 

• 
1 Section 3 .of Pub. L. 95-591 (Nov. 4, 1978, 92 Stat. 2523) pre>­

v~dedd that this chapter applies to any Presidential records cre­
a ~ o~ or a.ft!!r January 20, 1981. 

3 
So 1:~ on~nal. Doe~ not conform to section catch line. 

t'tl S;ction o;i2(e) of title 5 was redesi_s:nated section 552(1) of 
1 e" by section 1802(b) of Pub. L. 99-510. 
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a ~i~ry or journal. which are not prepared or 
utilized for, or, circulated or communicated 
in the course of, transacting Government 
business; 

(B) materials relating to private political 
associations, and having no relation to or 
direct effect upon the carrying out of consti­
tutional, statutory, or other official or cere­
monial duties of the President; and 

(C) materials relating exclusively to the 
President's own election to the office of the 
Presidency; and materials directly relating 
to the election of a particular individual or 
individuals to Federal, State, or local office, 
which have no relation to or direct effect 
upon the carrying out of constitutional, stat­
utory, or other official or ceremonial duties 
of the .President. · 
(4) The term "Archivist" means the Archi­

vist of the United States. 
(5) The term "former President," when used 

with respect to Presidential records, means 
the former President during whose term or 
terms of office such Presidential records were 
created. 

§ 2202. Ownership of Presidential records 

The United States shall reserve and retain com­
plete ownership, possession, and control of Presi­
dential records; and such records shall be adminis­
tered in accordance with the provisions of this 
chapter. 

§ 2203. Management· and custody of Presidential 
records 

(a) Through the implementation of records man­
agement controls and other necessary actions, the 
President shall take all such steps as may be nec­
essary to assure that the activities, deliberations, 
decisions, and policies that reflect the performance 
of his constitutional, statutory, or other official or 
ceremonial duties are adequately documented and 
that such records are maintained as Presidential 
records pursuant to the requirements of this sec­
tion and other provisions of law. 

(b) Documentary materials produced or received 
by the President, his staff, or units or individuals 
in the Executive Office of the President the func­
tion of which is to advise and assist the President, 
shall, to the extent practicable, be categorized as 
Presidential records or personal records upon their 
creation or receipt and be filed separately . 

(c) During his term of office, the President may 
dispose of those of his Presidential records that no 
longer have administrative, historical, informa­
tional, or evidentiary value if-



(1) the President obtains the views, in writ­
ing, of the Archivist concerning the proposed 
disposal of such Presidential records; and 

(2) the Archivist states that he does not 
intend to take any action under subsection (e) 
of this section. 

(d) In the event the Archivist notifies the Presi­
dent under subsection (c) that he does intend to 
take action under subsection (e), the President 
may dispose of such Presidential records if copies 
of the disposal schedule are submitted to the ap­
propriate Congressional Committees at least 60 
calendar days of continuous session of Congress in 
advance of the proposed disposal date. For the pur­
pose of this section, continuity of session is broken 
only by an adjournment of Congress sine die, and 
the days on which either House is not in session 
because of an adjournment of more than three 
days to a day certain are excluded in the computa­
tion of the days in which Congress is in continuous 
session. 

(e) The Archivist shall request the advice of the 
Committee on Rules and Administration and the 
Committee on Governmental Affairs of the Senate 
and the Committee on House Administration and 
the Committee on Government Operations of the 
House of Representatives with respect to any pro­
posed disposal of Presidential records whenever he 
considers that-

(1) these particular records may be of special 
interest to the Congress; or 

(2) consultation with the Congress regarding 
the disposal of these particular records_ is in 
the public interest. · 

(f) (1) Upon the conclusion of a President's term 
of office, or if a President serves consecutive terms 
upon the conclusion of the last term, the Archivist 
of the United States shall assume responsibility 
for the custody, control, and preservation of, and 
access to, the Presidential records of that Presi­
dent. The Archivist shall have an affirmative duty 
to make such records available to the public as 
rapidly and completely as possible consistent with 
the provisions of this Act. 

(2) The Archivist shall deposit all such Presiden­
tial records in a Presidential archival depository 
or another archival facility operated by the United 
States. The Archivist is authorized to designate, 
after consultation with the former President, a di­
rector at each depository or facility, who shall be 
responsible for the care and preservation of such 
records. 

(3) The Archivist is authorized to dispose of such 
Presidential records which he has appraised and 
determined to have insufficient administrative, 
historical, informational, or evidentiary value to 
warrant their continued preservation. Notice of 
such disposal shall be published in the Federal 
Register at least 60 days in advance of the pro­
posed disposal date. Publication of such notice 
shall ~onstitute a final agency action for purposes 
of review under chapter 7 of title 5, United States 
Code. 
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§ 2204. Restrictions on access to Presidential 
records 
(a) Prior to the conclusion of his term of office or 

last consecutive term of office, as the case may be, 
the President shall specify durations, not. to exc~ed 
12 years, for which access shall be restricted with 
respect to information, in a Presidential. record, 
within one or more of the following categories: 

(l)(A) specifically authorized under criteria 
established by an Executive order to be kept 
secret in the interest of national defense or 
foreign policy and (B) in fact properly classi­
fied pursuant to such Executive order; 

(2) relating to appointments to Federal 
office; 

(3) specifically exempted from disclosure by 
statute (other than sections 552 and 552b of 
title 5, United States Code), provided that such 
statute (A) requires that the material be with­
held from the public in such a manner as to 
leave no discretion on the issue, or (B) estab­
lishes particular criteria for withholding or 
refers to particular types of material to be 
withheld; 

(4) trade secrets and commercial or financial 
information obtained from a person and privi­
leged or confidential; 

(5) confidential communications requesting 
or submitting advice, between the President 
and his advisers, or between such advisers; or 

(6) personnel and medical files and similar 
files the disclosure of which would constitute a 
clearly unwarranted invasion of personal pri­
vacy. 

(b)(l) Any Presidential record .o~ rea~onably s_eg­
regable portion thereof contammg mform~t10n 
within a category restricted by the President 
under subsection (a) shall be so designated by the 
Archivist and access thereto shall be restricted 
until the earlier of-

(A)(i) the date on which the former Presi­
dent waives the restriction on disclosure of 
such record, or 

(ii) the expiration of the duration specified 
under subsection (a) for the category of infor­
mation on the basis of which access to such 
record has been restricted; or 

(B) upon a determination by the Archivist 
that such record or reasonably segregable por­
tion thereof, or of any significant element or 
aspect of the information contained in such 
record or reasonably segregable portion there­
of, has been placed in the public domain 
through publication by the former President, 
or his agents. 

(2) Any such record which does not contain in­
formation within a category restricted . by the 
President under subsection (a), or contains infor­
mation within such a category for which the dura­
tion of restricted access has expired, shall be 



• 

. 
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exempt from the provisions of subsection (c) until 
the earlier of-

(A) the date which is 5 years after the date 
on which the Archivist obtains custody of such 
record pursuant to section 2203(dJ(l); or 

(B) the date on which the Archivist com­
pletes the processing and organization of such 
records or integral file segment thereof. 

(3) During the period of restricted access speci­
fied pursuant to subsection (b)(l), the determina­
tion whether access to a Presidential record or rea­
sonably segregable portion thereof shall be re­
stricted shall be made by the Archivist, in his dis­
cretion, after consultation with the former Presi­
dent, and, during such period, such determinations 
shall not be subject to judicial review, except as 
provided in subsection (e) of this section. The Ar­
chivist shall establish procedures whereby any 
person denied access to a Presidential record be­
cause such record is restricted pursuant to a deter­
mination made under this paragraph, may file an 
administrative appeal of such determination. Such 
procedures shall provide for a written determina­
tion by the Archivist or his designee, within 30 
working days after receipt of such an appeal, set­
ting forth the basis for such determination. 

(c)(l) Subject to the limitations on access im­
posed pursuant to subsections (a) and (b), Presiden­
tial records shall be administered in accordance 
with section 552 of title 5, United States Code, 
except that paragraph (b)(5) of that section shall 
not be available for purposes of withholding any 
Presidential record, and for the purposes of such 
section such records shall be deemed to be records 
of the National Archives and Records Administra­
tion. Access to such records shall be granted on 
nondiscriminatory terms. 

(2) Nothing in this Act shall be construed to con­
firm, limit, or expand any constitutionally-based 
privilege which may be available to an incumbent 
or former President. 

(d) Upon the death or disability of a President or 
former President, any discretion or authority the 
President or former President may have had 
under this chapter shall be exercised by the Archi­
vist unless otherwise pre\·iously provided by the 
President or former President in a written notice 
to the Archivist. 

(e) The United States District Court for the Dis­
trict of Columbia shall have jurisdiction over any 
action initiated by the former President asserting 
that a determination made by the Archivist vio­
lates the former President's rights or privileges. 

§ 2205. Exceptions to restricted access 
Notwithstanding any restrictions on access im­

posed pursuant to section 2204-
(1) the Archivist and persons employed by 

the National Archives and Records Adminis­
tration who are engaged in the performance of 
normal archival work shall be permitted 
access to Presidential records in the custody of 
the Archivist; 
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(2) subject to any rights, defenses, or privi­
leges which the United States or any agency 
or person may invoke, Presidential records 
shall be made available-

(A) pursuant to subpoena or other judicial 
process issued by a court of competent juris­
diction for the purposes of any civil or crimi­
nal investigation or proceeding; 

(B) to an incumbent President if such 
records contain information that is needed 
for conduct of current business of his office 
and that is not otherwise available; and 

(C) to either House of Congress, or, to the 
extent of matter within its jurisdiction, to 
any committee or subcommittee thereof if 
such records contain information that is 
needed for the conduct of its business and 
that is not otherwise available; and 
(3) the Presidential records of a former 

President shall be available to such former 
President or his designated representative. 

§ 2206. Regulations 

The Archivist shall promulgate in accordance 
with section 553 of title 5, United States Code, reg­
ulations necessary to carry out the provisions of 
this chapter. Such regulations shall include-

(1) provisions for advance public notice and 
description of any Presidential records sched­
uled for disposal pursuant to section 2203({)(3); 

(2) provisions for providing _notice to ~he 
former President when materials to which 
access would otherwise be restricted pursuant 
to section 2204(a) are to be made available in 
accordance with section 2205(2); 

(3) provisions for notice by the Archivist to 
the former President when the disclosure of 
particular documents may adversely affect 
any rights and privileges which the former 
President may have; and 

(4) provisions for establishin~ I?rocedures for 
consultation between the Archivist and appro­
priate Federal age.ncies regar.ding_ materials 
which may be subject to section <>52(b)(7) of 
title 5, United States Code. 

§ 2207. Vice-Presidential records 

Vice-Presidential records shall be subject to the 
provisions of this chapter in t~e same manne: ~s 
Presidential records. The duties and responsibil­
ities of the Vice President, with respect to Vice­
Presidential records, shall be the s~me as the 
duties and responsibilites of the ~res1~ent under 
this chapter with respect to. ~resid~ntial records. 
The authority of the Arch1nst with respect to 
Vice-Presidential records shall be the same as the 
authority of the Archivist under this chapter with 
respect to Presidential reco~d~, except t~at the A:­
chivist may, when the Archivist.determines that it 
is in the public int~rest, e:iter ~nto an ag~eement 
for the deposit of Vice-Presidential records m a 



non-Federal archival depository.Nothing in this 
chapter shall t.:: ..:0;,"Lrucd to authorize the estab-

lishment of separate archival depositories for such 
Vice-Presidential records. 

NATIONAL ARCHIVES TRUST FUND BOARD 

(44 U.S.C. Chapter 23) 

Sec. 
2301. Establishment of Board; membership. 
2302. Authority of the Board; seal; services; bylaws; rules; reg­

ulations; employees. 
2303. Powers and obligations of Board; liability of members. 
2304. Compensation of members; availability of trust funds for 

expenses of Board. 
2305. Acceptance of gifts. 
2306. Investment of funds. 
230i. Trust Fund account; disbursements; sales of publications 

and releases. 
2308. Tax exemption for gifts. 

§ 2301. Establishment of Board; membership 

The National Archives Trust Fund Board shall 
consist of the Archivist of the United States, as 
Chairman, and the Secretary of the Treasury and 
the Chairman of the National Endowment for the 
Humanities. Membership on the Board is not· an 
office within the meaning of the statutes of the 
United States. 

§ 2302. Authority of the Board; seal; services; 
bylaws; rules; regulations; employees 

In carrying out the purposes of this chapter, the 
Board-

(1) may adopt an official seal, which shall be 
judicially noticed; 

(2) may utilize on a reimbursable basis the 
services and personnel of the National Ar­
chives and Records Administration necessary 
(as determined by the Archivist) to assist the 
Board in the administration of the trust fund 
and in the preparation and publication of spe~ 
cial works and collections of sources and prep­
aration, duplication, editing, and release of 
historical photographic materials and sound 
recordings, and may utilize on a reimbursable 
basis the services and personnel of other Fed­
eral agencies for such purposes; 

(3) may adopt bylaws, rules, and regulations 
necessary for the administration of its func­
tions under this chapter; and 

(4) may, subject to the laws and regulations 
governing appointments in the civil service, 
appoint and fix the compensation of such per­
sonnel as may be necessary to carry out its 
functions. 

§ 2303. Powers and obligations of the Board· li-
ability of members ' 

Except as otherwise provided by this chapter, 
the. Board shall have all the usual powers and obli­
gat10ns of a trustee with respect to property and 
funds administered by it, but the members of the 
Board are not personally liable, except for malfea­
sance. 

§ 2304. Compensation of members; availability of 
trust funds for expenses of the Board 

Compensation may not be paid to the members 
of the Board for their services as members. Costs 
incurred by the Board in carrying out its duties 
under this chapter, including the obligations nec­
essarily incurred by the members of the Board in 
the performance of their duties and the compensa­
tion of persons employed by the Board, shall be 
paid by the Archivist of the United States from 
trust funds available to the Board for this purpose. 
The Board, by resolution, may authorize the trans­
fer of funds (including the principal or interest of 
a gift or bequest) to the National Archives and 
Records Administration to be expended on an ar­
chival or records activity approved by the Board or 
to accomplish the purpose of a gift or bequest. 

§ 2305. Acceptance of gifts 

The Board may solicit and accept gifts or be­
quests of money, securities, or other personal prop­
erty, for the benefit of or in connection with the 
national archival and records activities adminis­
tered by the National Archives and Records Ad-

. ministration. Moneys that are for deposit into the 
trust fund shall be deposited within 10 working 
days of the receipt thereof. 

· § 2306. Investment of funds 
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The Secretary of the Treasury shall receipt for 
moneys or securities composing trust funds given 
or bequeathed to the Board and shall invest, rein­
vest, and retain the moneys or securities as the 
Board from time to time determines. The Board 
may not engage in business or exercise a voting 
privilege which may be incidental to securities in 
such trust funds, nor may the Secretary of the 
Treasury make investments for the account of the 
Board which could not la\\fully be made by a trust 
company in the District of Columbia, unless direct­
ly authorized by the instrument of gift or bzquest 
under which the funds to be invested are derived, 
and may retain investments accepted by the 
Board. 

§ 2307. Trust fund account; disbursements; sales 
of publications and releases 

The income from trust funds held by the Board 
and the proceeds from the sale of securities and 
other personal property, as and when collected, 
shall be covered into the Treasury of the United 
States in a trust fund account to be known as the 
National Archives Trust Fund, subject to disburse­
ment on the basis of certified vouchers of the Ar-
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GUIDANCE ON DEFINING PRESIDENTIAL PERSONAL 
RECORDS 

1 

Under the Presidential Records Act, the President is the one 
who has the responsibility for management and custody of 
incumbent Presidential records, 44 U.S.C., 2203. This 
guidance is an attempt to give some guidance on the issue of 
what could be defined as "personal records" of the 
President. 

For guidance on Presidential ''personal records," the 
definitions in the Presidential Records Act (44 U.S.C. 2201) 
for Presidential records and Presidential personal records 
provide a logical starting point. 

1. STATUTORY DEFINITIONS: 

"Presidential records" means documentary 
materials ... created or received by the President, his 
immediate staff, or a unit or individual of the 
Executive Office of the President ... in the course of 
conducting activities which relate to or have an effect 
upon the carrying out of the constitutional, statutory, 
or other official or ceremonial duties of the 
President. 

*This definition includes all official records generated by 
the President and his office. It does not include personal 
files. 

"Personal records" are defined as: 
... all documentary materials ... of a purely private or 
nonpublic character which do not relate to or have an 
effect upon the carrying out of the constitutional, 
statutory, or other official or ceremonial duties of 
the President. Such term includes -
(A) diaries, journals, or other personal notes ... which 
are not prepared or utilized for or circulated or 

. fl ::. ' . l DR (':-!\"l':"" 
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communicated in the course of transacting Government 
business; 
(B) materials relating to private political 
associations, and having no relation to or direct 
effect upon the carrying out of constitutional, 
statutory, or other official or ceremonial duties of 
the President; and 

2 

©materials relating exclusively to the President's own 
election to the office of the Presidency, and materials 
directly relating to the election for a particular 
individual or individuals to Federal, State, or local 
office, which have no relation to or direct effect upon 
the carrying out of constitutional, statutory, or other 
official or ceremonial duties of the President. 

Congress added two amendments to the Presidential Records 
Act which clarified which documentary materials involving 
political activities of the President or his staff should be 
considered "Presidential records." These two amendments 
inserted the words "a direct effect" in lieu of "an effect" 
in the definition. of what political files should be kept as 
an official record, The Congressional Report which 
explained these changes states: 

These changes were made so that the act would not 
impinge on the President's first amendment right to 
free speech or political association by including as 
government property records that might have a 
tangential effect upon his or his staff's official or 
ceremonial responsibilities, but consist of purely 
personal political communications. 

*This change more narrowly defined the category of political 
materials that should be considered part of the Presidential 
record file. 

The most precise definition for Presidential personal 
records is in the House Report on the Presidential Records 
Act, which defines Personal records "as those materials 
which are neither developed in connection with nor utilized 
during the transaction of government business." (Rept. 95-
1487 Part 1, page 3.) 

2. WHO IS COVERED BY THE ACT? 
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The Executive Off ice of the President includes the following 
components which create Presidential records under the 
Presidential Records Act: 

*The White House Off ice 
*The Off ice of the Vice President 
*Office of Policy Development 
*Council of Economic Advisors 
*The President's Intelligence Oversight Board 
*The National Security Council (The record status of 
NSC records is currently in litigation.·) 
*The President's Foreign Intelligence Advisory Board 
*National Space Council 

*Records generated by the Office of Management and Budget, 
the Office of the United States Trade Representative, the 
Counci 1 on Envi ronmenta.l Quality, the Off ice of 
Administration, the Office of Science and Technology Policy, 
and the Off ice of National Drug Control Policy are covered 
by the Federal R~cords Act. 

3. FILING PRACTICES. FOR PRESIDENTIAL PERSONAL RECORDS: 

The Presidential Records Act states that Presidential 
personal records should be kept separate upon their creation 
or receipt from the Presidential record file, 44 U.S.C. 2203 
(b). Therefore, it is extremely important to train those 
responsible for maintaining filing systems to keep separate 
files at the point of creation of the record. Once items 
have been mixed, it becomes difficult to determine record 
status. Since the President is the person who has the 
discretion to determine what is a Presidential personal 
record, this determination should be made during the 
incumbent's term of office - not after the records are 
transferred to the Archivist of the United States. 

4. HOW ARE PRESIDENTIAL PERSONAL RECORDS DESIGNATED ON 
ELECTRONIC RECORDS? 

Electronic systems can designate Presidential Personal 
records in one of two ways. The whole system may be 
designated as a personal record system, or if the system 
mixes records, personal entries should be identified at the 
point of entry. 
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5. FURTHER GUIDANCE ON THE DEFINITIONS: 

Although broad in its scope, the definition of "Presidential 
records" does not include many of the most valuable 
materials for documenting a Presidency - diaries, personal 
correspondence, and notes that are not used in the course of 
conducting government business. These documents are 
traditionally among those of most interest to scholars. The 
key clause in defining Presidential records reads: 

11 Presidential records 11 means documentary 
materials ... created or received .. in the course of 
conducting activities which relate to or have an effect 
upon the carrying out of the constitutional, statutory, 
or other official or ceremonial duties of the 
President. 

The phrase "relates to" and "have an effect upon" must be 
read in conjunction with "the carrying out of the 
constitutional and statutory duties of the President. Many 
documents may relate tq the President's duties, but have 
nothing to do with the action of "carrying out" such 
responsibilities. For example, a letter from the President 
to his daughter in which he reflects on some aspect of 
foreign policy would meet the test of relating to the 
President's constitutional duties, but would not meet the 
test of "carrying out" these constitutional duties. The 
same letter could meet the test of carrying out the 
President's constitutional and statutory duties if the 
President provides a copy of the letter to the Secretary of 
State with instructions to use this letter in discussing 
and/or implementing foreign policy. 

This means that a significant category of materials that 
tangentially document the Presidency in a personal or 
political way may, at the President's discretionj be 
included in the Presidential personal record file. 

6. WHAT RECORDS IN THE WHITE HOUSE, AT THE PRESIDENT'S 
DISCRETION, ARE MOST LIKELY TO BE PRESIDENTIAL PERSONAL 
RECORDS? 

The following categories of papers, if they have not been 
used during the White House years in the course of 
transacting Presidential governmental business, are 



Presidential personal records: 

*Papers Created by the President Before Entering Government 
Service: Examples of this category include previous work 
files, political materials, and reference files. 

*Private Papers Brought Into, Created or Received in the 
Office: This category includes family and personal 
correspondence and materials documenting professional 
activities and outside business or political pursuits. 

*Campaign or Political Files: This category includes 
materials relating to the President's election or re­
election to off ice and his support of other political 
candidates. 

*Diaries, Calendars, or Person~l Notes: This category 
includes a diary, calendar or notes that are created solely 
for the President's personal use and are not used in the 
course of carrying out his official duties. 

7. WHAT FILES IN THE WHITE HOUSE ARE MOST LIKELY TO HAVE A 
MIX OF PRESIDENTIAL RECORD AND PERSONAL MATERIALS? 
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The following files have presented past problems in terms of 
intermingling Presidential record and personal items: 

A. Photographs: Official Photos of the President and 
First Lady should be kept separately from personal 
family photos if there is a desire that the personal 
photographs be treated as personal records. 

B. The following White House Office of Records 
Management Subject Categories could potentially 
intermix Presidential record and personal record items: 

PL - Political Affairs - This is a subject 
category containing information pertaining to 
political matters which is further sub-divided. 

PP - Presidential Personal - This is a subject 
category containing information pertaining to 
material of a personal or quasi-personal nature 
written to the President or his family which is 
further subdivided. 



The question on both of these subject categories 
is whether the material that is being filed in 
this category is being designated as Presidential 
record or personal record in its entirety, or are 
items of both record status being intermixed in 
this file? 
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C. The following White House Office of Records 
Management Subject Categories could have specific sub­
divisions which could potentially intermix Presidential 
record and personal record items: 

SP - Speeches - This a subject category with 
Presidential speeches, drafts and background 
materials pertaining to the speech. The question 
on this category is wh~ther, when the President or 
a member of his staff makes a political speech, 
the background material is being treated in this 
folder as Presidential record or personal record 
material? 

TR - Trips - This a subject category containing 
information pertaining to trips planned or made by 
the President. The question on this category is 
whether, when the trip is of a personal or 
political nature, the material on this trip is 
being treated as Presidential record or personal 
record material? 

8. WHICH WHITE HOUSE STAFF* MAY CREATE PRESIDENTIAL 
PERSONAL RECORDS? 

*The term White House staff is used in this context to 
include only those people in the White House who create 
Presidential records. 

It is clear from the definitions that any White House 
staffers may create personal records. However, some staff, 
because of their duties, may be much more likely to create 
or receive Presidential personal records. Staff who hold 
dual responsibilities with the President and who work 
closely with the Democratic National Committee on the 
campaign, probably create Presidential personal records of a 
political nature. Some staff serve the President in both an 
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official and personal capacity and probably create 
Presidential personal records of a family or private nature. 

9. THE STATUS OF THE FIRST LADIES PAPERS: 

Before the passage of the Presidential Records Act, the 
First Ladies papers were always treated differently from 
those of the President, because the First Lady is not an 
elected official and has no statutory role. The 
Presidential Records Act does not mention the First Lady. 
However, the Act does say that Presidential records include 
material dealing with the President's staff carrying out 
official or ceremonial duties. 

The White House Social Office Files are the official files 
that document the ceremonial and official functions of the 
First Lady's office. Traditionally, the Social Office Files 
have been composed of several seri~s including: the Social 
Entertainment Files, the Social Secretary Files, the Press 
Secretary to the First Lady Files, and the Alpha File, 
containing correspondence of the First Lady's Office. 

Some of the series in the Social Off ice Files document the 
ceremonial functions of the Presidency, including the social 
Entertainment Files which contain invitation lists, 
entertainment materials, seating charts, and background on 
guests at Head of State and other official dinners. Even 
these files, however, may mix Presidential and personal 
records when, for example, they contain documentation on a 
small private dinner given for or by the President or First 
Lady in the family quarters. 

Other series, for example the Press Secretary's Files, 
traditionally have documented more of the policy role and 
activities of the First Lady - some of which are done on 
behalf of the President, and some of which are uniquely 
reflective of the First Lady's own interests and how she 
defines her role. Other files of the First Lady, such as 
her own correspondence files, also have been intermixed with 
the President's White House Subject Files. 

Until the Reagan Administration, the Social Off ice Files 
were kept separate from the President's files. During the 
Reagan and Bush Administrations, these files were interfiled 
with the President's records, entered in the WHORM stairs 
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system, and treated as a White House Staff Office File. 
Because of the unique status of the First Lady and the 
intermixing of most of her papers with Presidential records, 
an ambiguous situation has developed in terms of the true 
record status of these files. In many cases, the simple 
intermixing of these papers will cause the First Lady to 
lose control over this material. Therefore, it is very 
important that clear guidance be given to the First Lady's 
staff on filing practices, and that personal items be 
clearly designated and separated from the Presidential 
record file. Additionally, files that already may contain 
mixed records should be checked. Items that are personal in 
these files should be clearly designated and, if possible, 
be put in a separate personal record file. 

10. WHAT QUESTIONS SHOULD BE CONSIDERED WHEN MAKING A 
DETERMINATION OF THE RECORD STATUS OF A PRESIDENTIAL 
DOCUMENT? 

The following guidance is based on factors the courts have 
developed in deciding Freedom OF Information Act cases. 
This FOIA case law does not deal ·with Presidential records, 
however, it is the most pertinent guidance available for 
making record determinations. These considerations were 
published in FOIA_Update, Fall 1984 (Office of Information 
and Privacy, U.S. Department of Justice), and still presents 
the current law on this point. The questions have been re­
phrased to make them more relevant to records created by the 
President. 

*Creation - Is the document created or received by a White 
House staff employee on official time, with government 
materials, at government expense? 

*Content - Does the document contain substantive information 
about governmental business? Does the document contain 
personal as well as official information? 

*Purpose - Is the document created solely for an individual 
employee's personal convenience? Or was the document 
created to facilitate governmental business? 

*Distribution - Was the document distributed to anyone else 
for official purposes? 



*Use - To what extent does the document's creator actually 
use the document to conduct governmental business? Did 
others use it? 

*Maintenance - Was the document kept in the author's 
possession, or was it placed in an official file? 
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*Disposition - Is the document's retention required by White 
House or some other guidance or is the author free to 
dispose of the item? 

*Control - Has the White House attempted to exercise 
"institutional control" over the document? 

*Segregation - Is there any practical way to segregate 
personal information in the document from official business 
information? 

*Revision - Was the document revised or updated after the 
fact for record-keeping purposes? 

Clearly some of this guidance is mo~e applicable to 
Presidential personal records than o~hers. However, no one 
question is determinative; rather, record status calls 
should be made on the totality of the circumstances 
discussed above. 

11. WHO TO CALL AT THE NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION FOR ADDITIONAL GUIDANCE ON THIS ISSUE? 

The National Archives and Records Administration can provide 
additional assistance to the White House staff on 
determining Presidential personal records, including 
workshops and training for White House staff. For archival 
advice please contact, Nancy Kegan Smith, Director of the 
Presidential Materials Staff, 202-501-5700. For legal 
advice and interpretations on the requirements of the 
Presidential Records Act, please contact Miriam Nisbet, 
Special Counsel for Information Policy or Nancy Kegan Smith. 


