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U.S. Department of Labor 

February 6, 19 96 

Assistant Secretary for 
Pension and WeKaro Benefits 
Washington, D.C. 20210 

MEMORANDUM FOR SETH P. WAXMAN 
Associate Deputy Attorney General 

E. OLENA BERG 0 6 ^ - ^ 4 ^ 
Assistant Secretary ot Labor, 
Pension and Welfare B e n e l i t ^ d m i n i e t r a t i o n 

SUBJECT: 
PENSION PLAN V01,DNTRRY COMPLIANCE PROGRAM 

„y s t a f f and I have r=vi.v,cd your ' ' ^ ^ ^ ^ J l ^ ^ ^ ^ ^ °'i"'would l i k e 

proposed -•'f-/̂ -t,:°r:ryo Tnd̂r̂rBra-:̂^ --i-
r o r T . r : i T ^ i : f n : : r t o .or. „It. and t^e - - n a l ^ — ^ 
service to .ake t h i s program - - " - ^ ̂ J ^ ^ ^ i ^ ^ ' f ^ i e L s t s among 
aoc3 a long way toward reconciling the ai r i e r i x i y x 
^ ^ r a g e n c i L i n order to make the program successful. 
-r., . however four points which require more c l a r i f i c a t i o n 
There are, ̂  ^ g^^^^g^ o£ the way i n which t h * working 
or f u r t h e r dxscuesion ^^^^^^^ °' ̂  ^ ^ ^ / i f these ia«ued r e f l e c t 
f^rafts have been developed, I am not sure I L ^^^^^ ^ 
'ubetantive dieagreetnents between us or - / ^ ^ ^ ^ . f , / , ^ ^ 
ani^arent differences merely represent d r a f t i n g d i f f i c u l t i e s ^ 
we have therefore rewritten the d r . f t proposal m a manner which, 
I believe, should take us the ne:ct «tep toward -9-^;!^^^ 

!T^.-nno<5al we did not a l t e r the f i r s t paragraph which deals 
^ i t h ^ r ^ r e ^ P - . " . ie announced, but not. ^^^^Ij^^/™ 
further diacuasion. The major changes we made m your proposa 
and our reasons f o r them are outlined below. 
F i r s t your d r a f t reflected two changes r e l a t i n g to interest on 
F3.rsc, yuujL t̂ io-cî u- , . v,-.n f^f^ipt-pd a sentence m 

^̂ "".rrrirH"Sftt:r"ihrumirtre'r:̂  
r o e t " e : ^ i r s ^ L ^ S i n < ^ e n t participant contri.uticns „ M 
have been restored to the plan p r i o r to the e f f e c t i v e aacc 
program Also, our p r i o r d r a f t had put a f ^^^^ 
pa r t i c i p a t i o n i n the program which i s equal 
Lareaate participant concribuLion amount for 1995- Your dr a t t 
aggregai:© P̂ J-L-X V ^^r-ticiDant contribution nllia 
changed that to the sum of the participant 
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^^^^•r^gt f o r 1995. This change would make the c u t - o f f p o i n t f o r 
p a r t i c i p a t i o n i n the program much more d i f f i c u l t t o determine and 
might thus deter employers from p a r t i c i p a t i n g . Since, t o my _ 
knowledge, these changes had never been p r e v i o u s l y discussed, i t 
i s p o s s i b l e t h a t they were i n a d v e r t e n t l y made. However, i f these 
changes were i n t e n t i o n a l , I would appreciate my s t a f f being t o l d 
the reasoning behind them so t h a t we can discuss them f u r t h e r . 

Second, you have i n s e r t e d a p r o v i s i o n which requires an a p p l i c a n t 
t o n o t i f y p l an p a r t i c i p a n t s of the employer's p a r t i c i p a t i o n i n 
the program. We remain concerned t h a t such a n o t i f i c a t i o n might 
provide a s u f f i c i e n t l y strong d i s i n c e n t i v e ao aa t o m a t e r i a l l y 
weaken the effectiveneee of the progr-am. Nevertheless, we have 
d r a f t e d the f o l l o w i n g language which, we b e l i e v e , w i l l meet your 
concerns w h i l e , at the same time, minimize the d i s i n c e n t i v e t o 
p a r t i c i p a t e : 

The person has or s h a l l n o t i f y the a f f e c t e d 
p a r t i c i p a n t s i n t h e i r next statement of 
account t h a t p r i o r delinquent c o n t r i b ­
u t i o n s and l o s t earnings have been r e s t o r e d 
t o t h e i r account pursuant t o the person's 
p a r t i c i p a t i o n i n the Pension Plan Voluntary 
Compliance Program. 

T h i r d , i t i s unclear t o us how you Intend your new 1 (7)(b) t o be 
modified by the general language of 1 ( 7 ) . I f . as i n d i c a t e d i n 
the i n t r o d u c t o r y language of the paragraph, both a c t u a l knowledge 
and a r e l a t i o n s h i p t o an employee b e n e f i t plan ara r e q u i r e d 
before subparagraph (b) becomes a p p l i c a b l e , we b e l i e v e your 
concern i s already addressed by subparagraph ( a ) . I f i t i s not 
t o be so modified, as we discussed at our meeting, we t h i n k the 
p r o h i b i t i o n i e too broad. 

F i n a l l y , we b e l i e v e the language of 1 (7) (d) (2) i e both 
unnecessary and unworkable as w r i t t e n . Since the program only 
involves a l i m i t e d amount of money and excludes those w i t h 
c r i m i n a l records, those under i n v e s t i g a t i o n regarding 
c o n t r i b u t i o n s t o the Plan and those who have r e s o r t e d t o b r i b e r y 
or g r a f t t o conceal the d e f a l c a t i o n s , I t h i n k s u f f i c i e n t 
p r o t e c t i o n s e x i s t t o insure t h a t only our t a r g e t audience 
p a r t i c i p a t e s i n the Program. Also, your reference t o "La Cosa 
Nostra" does not provide meaningful c l a r i f i c a t i o n t o our t a r g e t 
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audience, and i a c l e a r l y i n a p p r o p r i a t e under the circumstances 
Therefore, we would p r e f e r t o e l i m i n a t e t h i s p r o v i s i o n e n t i r e l y . 
However, i f t h i s i s unacceptable t o you, we have r e w r i t t e n the 
p r o h i b i t i o n , as pa r t o£ our new paragraph ( 6 ) ( c ) . 

i n nummary, I t h i n k we have come a long way toward d e f i n i n g a 
mut^ially acceptable program which would allow ^ ^ ^ ^ ^ ^ - f ^ ^ ^ ^ ^ ^ ^ ' J ^ ^ 
on behalf of employee b e n e f i t plans and t h e i r p a r t i c i p a n t s w h i l e , 
at the same time, being s e n s i t i v e t o other governmental concerns 
our r e v i s e d d r a f t seeks t o c l a r i f y the ambiguities i n the various 
d r a f t s as noted above wh i l e , at the same time meeting the 
concerns which you have p r e v i o u s l y expressed. 

My s t a f f and I are ready t o meet w i t h you at your convenience, i f 
necessary, t o work out these few remaining d e t a i l s . 
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Pension Plan Voluntary Compliance Program 

The Department of Labor (the Department)and the I n t e r n a l 
Revenue Service (the IRS) today announced adoption of the Pension 
Plan v o l u n t a r y Compliance Program which i s designed t o b e n e f i t 
workers by encouraging employers t o r e s t o r e delinquent 
p a r t i c i p a n t c o n t r i b u t i o n s t o pension plans. The Department of 
J u s t i c e has agreed t o support the program. This program xs 
t a r g e t e d at persons who f a i l e d t o t r a n s f e r p a r t i c i p a n t 
c o n t r i b u t i o n s plus l o s t earnings t o pension plans defined under 
s e c t i o n 3(2) of the Employee Retirement Income S e c u r i t y Act ot 
1974 (the A c t ) , i n c l u d i n g s e c t i o n 401(k) plans, w i t h i n the 
timeframes mandated by the Department's r e g u l a t i o n s , and thua 
v i o l a t e d t i t l e I of the Act. 

The c o n d i t i o n a l compliance program i s a v a i l a b l e t o those 
persona who v o l u n t a r i l y r e s t o r e delinquent p a r t i c i p a n t 
c o n t r i b u t i o n s t o pension plans. Those who comply w i t h the terms 
of the Program w i l l avoid p o t e n t i a l ERISA c i v i l a c tions i n i t i a t e d 
by the Department, the assessment of c i v i l p e n a l t i e s under 
s e c t i o n 502(1) of the Act and Federal c r i m i n a l prosecutions 
a r i s i n g from t h e i r f a i l u r e t o t i m e l y remit such c o n t r i b u t i o n s and 
concealment of the non-remittance. The Department and the iRS 
are also adopting a temporary non-enforcement p o l i c y w i t h respect 
t o any p r o h i b i t e d t r a n s a c t i o n l i a b i l i t y which may have a r i s e n as 
a r e s u l t of the person's delay i n forwarding the p a r t i c i p a n t 
c o n t r i b u t i o n s u n t i l promulgation by the Department of a f m a l 
class exemption s e t t i n g f o r t h the conditions f o r r e t r o a c t i v e 
exemptive r e l i e f . A n o t i c e of proposed exemption which, when 
f i n a l i z e d , w i l l replace the non-enforcement p o l i c y , i s being 
published today i n the Federal Register. P a r t i c i p a t i o n i n the 
Program w i l l be a v a i l a b l e t o persons who r e l y on the proposed 
exemption notwithstanding any subsequent m o d i f i c a t i o n s t o the 
f i n a l exemption- The Department has f u r t h e r determined not t o 
a f f i r m a t i v e l y r e f e r i n f o r m a t i o n t o the states f o r c r i m i n a l 
proaecution concerning those persons who v o l u n t a r i l y r e s t o r e 
p a r t i c i p a n t c o n t r i b u t i o n s i n accordance w i t h the Program. 

The Program only applies t o c e r t a i n delinquent p a r t i c i p a n t 
c o n t r i b u t i o n e plus earnings t h a t are r e s t o r e d t o pension plans no 
l a t e r than n n s e r t date: 6 TnOntrhg ^rnm P t a r t of p?rpqi-ft[n) 
Such r e s t o r a t i v e payments must r e l a t e t o amounts pa i d by 
p a r t i c i p a n t s or w i t h h e l d by an employer from p a r t i c i p a n t s ' wages 
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1 ^-r Hofn-r*:. t h i r t y days f o l l o w i n g the foT- r o n t r i b u t i o n t o a plan on or barore rnu. , • 4.̂  
date of t h i s announcement. S p e c i f i c a l l y , the program -PP^-^ 
delinquent p a r t i c i p a n t c o n t r i b u t i o n s plus earnings, provided t h a t 
T e h c o n t r i b u t i o n s do not exceed the aggregate amount of 
p a r t i c i p a n t c o n t r i b u t i o n s t h a t are received or w i t h h e l d from the 
emSoyees' wages f o r calendar year 1995. I n a d d i t i o n , ^^e 
Z o c Z l applies without l i m i t t o the r e s t o r a t i o n of any earnings 
T d e t T n q u e n t p a r t i c i p a n t c o n t r i b u t i o n s ^^^^Hnn'o^ncemrnc 
t o the p l a n p r i o r t o the e f f e c t i v e date of t h i s announcement. 

The Program i s a v a i l a b l e only i f the f o l l o w i n g c o n d i t i o n s 

are met: 

(1) A l l delinquent p a r t i c i p a n t c o n t r i b u t i o n s are re s t o r e d t o the 

employee b e n e f i t plan plus the greater o f : 

(a) the amount t h a t otherwise would have been earned on the 
p a r t i c i p a n t c o n t r i b u t i o n s from the date on which such 
C o n t r i b u t i o n , were p a i d t o . or ̂ ^ h h e l d by, the employer 
u n t i l auch monay i o f u l l y r e s t o r e d t o the plan ^ad such 
c o n t r i b u t i o n s been invested during such p e r i o d m accordance 
w i t h a p p l i c a b l e p l a n p r o v i s i o n s , or 

(b) i n t e r e s t at a r a t e equal t o the underpayment r a t e 
defined i n s e c t i o n 6621(a)(2) of the I n t e r n a l Revenue Code 
from the date on which such c o n t r i b u t i o n s were pa i d t o , or 
w i t h h e l d by, the employer u n t i l such money i s f u l l y r e s t o r e d 
t o the p l a n , 

(2) The Department i s n o t i f i e d i n w r i t i n g no l a t e r than 
of the person's de c i s i o n t o p a r t i c i p a t e i n the Program and 
provided w i t h copies of cancelled checko or other w r i t t e n 
evidence demonstrating t h a t a l l p a r t i c i p a n t c o n t r i b u t i o n s and 
earnings have been re s t o r e d t o the employee b e n e f i t p lan as w e l l 

evidence of auch bond as may be re q u i r e d under s e c t i o n 412 of 
as 
the Act 

(3) The person has or s h a l l n o t i f y the a f f e c t e d p a r t i c i p a n t s i n 
t h e i r next statement of account t h a t p r i o r delinquent 
c o n t r i b u t i o n s and l o s t earnings have been re s t o r e d t o t h e i r 
account pursuant t o the person's p a r t i c i p a t i o n i n the Pension 
Plan Voluntary Compliance Program. 
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(4) The person has complied w i t h a l l conditions set f o r t h i n an 

exemption proposed by the Department on _ • 

(5) At the time t h a t the Department i s n o t i f i e d of the person's 
determination t o p a r t i c i p a t e i n the Program, n e i t h e r the 
Department nor any other Federal agency has informed such person 
of an i n t e n t i o n t o i n v e s t i g a t e or examine the plan or otherwise, 
made i n q u i r y w i t h respect t o the status of p a r t i c i p a n t 
c o n t r i b u t i o n s under the plan. 

(6) Each person who applies f o r r e l i e f under the program s h a l l 
c e r t i f y i n w r i t i n g , under oath and pain of p e r j u r y , t h a t i t i s i n 
compliance w i t h a l l terms and cond i t i o n s of the Pension Plan^ 
v o l u n t a r y Compliance Program and, t o i t s knowledge, n e i t h e r i t 
nor any person a c t i n g under i t a supervision or c o n t r o l With 
respect t o the operation of an ERISA covered employee b e n e f i t 
plan: 

(a) i s the subject or t a r g e t of any c r i m i n a l or c i v i l 
i n v e s t i g a t i o n or prosecution r e l a t i n g t o the plan; 

(b) has been convicted of a c r i m i n a l offense i n v o l v i n g 
employee b e n e f i t plans or any other offense i n v o l v i n g f i n a n c i a l 
misconduct which was punishable by imprisonment exceeding one 
year f o r which sentence was imposed during the preceding t h i r t e e n 
years or which r e s u l t e d m ac t u a l imprisonment ending w i t h i n the 
l a s t t h i r t e e n years, nor has such person entered i n t o a consent 
decree w i t h the Department or been found by a court of competent 
j u r i s d i c t i o n t o have v i o l a t e d any f i d u c i a r y r e s p o n s i b i l i t y 
p r o v i s i o n s of the Act during such p e r i o d ; or 

(c) has sought t o a s s i s t or conceal the non-remittance of 
p a r t i c i p a n t c o n t r i b u t i o n s by means of b r i b e r y , g r a f t payments t o 
persons w i t h r e s p o n s i b i l i t y f o r ensuring remittance of p l a n 
c o n t r i b u t i o n s or w i t h the knowing assistance of persons engaged 
i n ongoing c r i m i n a l a c t i v i t y , 
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U. S. Department of Justice 

Office of the Attorney General 

Associate Deputy Attorney General 
Wanhtngton, P.C. 2O3S0 

DATE: >Tanuarv 3 1 . 1996 

TO: Kathleen M. Wallman 

Te lephone No. ( ) 4 ^ - 6611. Fax No. ( ) ̂ 56- - ^̂ '̂ ^ 

FROM: .qeth P. Waxman 

ARanniat«- Deputy Attorney (^ene^^al 

Telephone No. (202) _5^A - 4^60 Fax NO, (202) ̂  - 2 ^ 

TRANSMISSION CONTAINS 5 SHEETS INCLUDING THIS COVER3HEET 

SPECIAL NOTE(S) 

MANNING, Many " - J f ̂ ^ P l S ^ ^ ^ ^ r S i ! ? l e t ^ r i ^ ^ t e " " ^ * ' ' 

^ j ^ j . ^ ^ r̂ r̂ ysA^̂  pr-inr to f i l i n g as a record. 
Lain 
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U. S. Department of Justice 

Office of the Deputy Attorney General 

1^002 

Associate Deputy AUOrncy General 
Washlnglon, D.C 

M E M O R A N D U M 

TO: 

FROM: 

RE: 

DATE: 

CC; 

Olena Berg 

Seth P. Waxman^^^ 

Pension Plan Voluntary Compliance Program 

January 31, 1996 

Kathleen M. Wallman 

Enclosed, per our discussion yesterday, is a revised proposed draft of the 

Public Statement. Once you have had an oppormnity to review it. please give 

me a call so we can discuss how to proceed. 
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1/24/96 DOJ Recommended Revision 

DOL Draft Public Statement Concerning the Proposed 
"Pension Plan Voluntary Compliance Program 

The Department of Labor ("the Department") and ^ ^ ^ ^ l ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
determined tohnplement a conditional compliance program ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂  
restore delinquent participant contributions to pension plans. The Department 
agreed to support the program. 

Tlie: Pension Plan Voluntary Compliance Program is designed to benefit workers by 
encour^ri ê p̂ ^̂ ^̂ ^̂  Participant contributions to pension planŝ  This 

'^::^^::^j.r ̂ .^.s who f^--^^^^^^^^^ 
S a r t m e n t of Labor's (the Department) regulations, and thus violated utle I of the Act. 

Those who comply with Uie terms of the program will avoid potential ^ S A civU 
and tedlf^trimlnal J o L arising from thei. f^^'-- timel^^^^^^^^ X : ~ T T 
and the assessment of civil penalties under secuon 502(1) of * f f̂̂ '̂  ^^^^^^^^ 
the Internal Revenue Service also will adopt a ̂ on-enforcement policy >^mre^^^^ 
prohibited transaction liability which may have arisen as a result P^^'f^^^f^r 

the program. 

Sl^^nCent. The prognm is no. appUcable to delmquen. employer (L£.. 
nonparticipant) contiibutions. 

Participation in the program is available only if the following conditions are met: 

(1) Delinquent participant contributions plus earnings do ex<^ 
aggregate amountV pa ĉipant contributions that are ̂ ^ - f ^ ^̂ ^̂ ^̂ ^̂ ^ 
employees' wages for the 12 months immediately precedmg the effecUve date OT tms 
announcement-

(2) All participant contributions are restored to tiie employee benefit plan plus 

the greater of: 
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(a) tiie amount tiiat otherwise would have been earned on Ae 
participant contributions from tiie earliest date on which such ^̂ '̂ ^̂ "̂̂ O"̂ ^̂ ^ 
S S d have been reasonably segregated from the employer's general assets until 
such money is fuUy restored to the plan, or 

(b) interest at a rate equal to the underpayment rate defined in.s«:tion 
6621 (a)(2) of^e Internal Revenue Code from tiie earUest date on wluch such 
con̂ bî ^̂ ^̂ ^ have been reasonably segregated from tiie employer s 
general assets until such money is fully restored to tiie plan. 

(3) The Department is notified in writing of tiie person's decisi<>n to 
naiticipate in the pTogram and provided witii copies of cancelled ^̂ T̂̂ ^ ^ J ^ ^ ^ 
S evidence dUnstr^ting tiiat all participant ^ ^̂ ^̂ ^̂ ^ 
restored to tiie employee benefit plan, as weU as evidence of such bond as may 
required under section 412 of tiie Act. 

(A) The applicant notifies all participants in the affected P̂̂ J™ f̂ ^^^ f̂̂ ^ '̂̂  
decision to participation in tiiis voluntary disclosure program, and so cemfies to tiie 

Department; 

(5) The person compUed with any additional conditions in a retroactive 
exemption proposed by the Department. 

(6) At the time tiie Department is notified of ttie ^'^^''^^^'f^l^^^'^^ 

with respect to the Status of participant contiibutions under the plan. 

(7) Each person who applies for relief under tiie program "haU j t t i ^ in 
writing under oath that to its taiowledge neitiier it, - y j - - ^ ^̂ ^̂ ^ ^""'̂  
supervision in regard to the operation of an employee benefit plan, 

(a) has been advised by the Department or any other F^de^^g^" /̂ 
an intention to investigate the plan and no inquiry has ^^heî ^been m̂^̂^̂^ 

fSleral agency concerning the status of participant contributions under tiie 
plan; 

(b) is tiie subject of any criminal investigation or prosecution involving 
any offense against the United States;' 

autiiorized to mvestigate criminal offemes against the United States. 
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DRAFT 
(c) has been convicted at any time of any criminal offense involving an 

employee benefit plan, or of any other offense involving financial misconduct 
which was punishable by imprisonment exceeding one year for which sentence 
was impost wititin the past 13 years or which resulted in actual impnsonment 
ending witiiln tiie last 13 years;' nor has such person entered into a consent 
decree witii the Department or been found by a court of competent jurisdiction 
to have violated any fiduciary responsibiUty provision of tiie Act dunng the 
preceding thirteen years. 

(d) sought to assist or conceal tiie non-remittance of contributions to an 
employee benefit plan by: 

(1) means of bribery or graft payments to persons with 
responsibility for ensuring remittance of plan contributions; 

(2) seeking or obtaining the intervention of any person or 
organization known by the participant to engage in criminal activity for 
profit, such as members of La Cosa Nostra; or 

(e) owes to tiie plan employee contributions in an amount greater tiian 
the maximum amount subject to restitution and relief under this program. 

- For purposes of tiiis program, the term "convicted" means that the guilt of the defendant wa. 
established, whetiier by guilty plea or its equivalent, trial, or plea of nolo contendere. 
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U.S. Department of Labor 

DATE: l £ l ^ M / q . ^ 

710: Rah ro (Ero;::^ 

AssiS>art Secfeiary (or 
Pension and Welfare Benefiis 
Washington. DC 20210 

AGENCY: 

TELEPHONE NUMBER: FAX: 

FROM: OLENA BERG 
Assistant Secretary 
Pension and Wedare Benifiis Admmistration 
U. S. Department of Labor 
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December 22, 1995 

MEMORANDUM FOR E. OLENA BERG 
Assistant Secretary, PWBA 

FROM: SHERWIN KAPIAN '̂ ^̂ -̂'̂ —̂̂  
Deputy Associate Solicitor, PBSD 

SUBJECT; DEPARTMENT OF JUSTICE COMMENTS ON PENSION PLAN 
VOLUNTARY COMPLIANCE PROGRAM 

I have read John C. Keeney's Memorandum to Alan D. Lebowitz on 
the above subject dated December 21, 1995. Despite i t s opening 
sentence expressing support for the program, the conditions Mr. 
Keeney seeks to impose make the program totally unworkable. 

Mr. Keeney's proposed paragraph 8 requires prior, express 
concurrence, on a case by case basis, in a l l situations in which 
there has been active misrepresentation. Since virtually a l l 
participant contributions are made either through payroll 
deductions (for which the employee receives a pay stub indicating 
the amount of the deduction) or direct contribution (for which 
the employee receives a receipt or acknowledgment,of some sort), 
active misrepresentation would occur each time an employer 
documents a payment which was not forwarded to the plan. In 
other words, in virtually a l l cases. This would cause three 
problems. F i r s t , requiring employers to disclose evidence of 
potential criminal wrongdoing with no assurances that they w i l l 
not be prosecuted w i l l greatly lessen participation in the 
program* Second, the approval process, which would presumably be 
done by United states Attorneys' offices, would be time 
consuming, burdensome on both the government and the participants 
and lead to uneven results. Finally, requiring prior approval on 
a case by case basis would trigger imposition of a c i v i l penalty 
pursuant to ERISA §502(1) in an amount equal to 20% of the amount 
recovered. 

The additional burden of compliance, combined with the lack of 
certainty of re l i e f from criminal sanctions and the imposition of 
c i v i l penalties remove a l l advantages of the program,' 

^ Even the advantage of the prohibited transaction 
exemption would be removed. The excise tax assessed against a 
party in interest involved in a prohibited transaction i s less 
than the c i v i l penalty imposed by ERISA §502(1) and would be 
offset against i t . 
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A second concern relates to DOJ'S insistence that anyone 
obtaining relief under the program cooperate in ary investigation 
concerning crimes arising from or related to the delinquencies 
under consideration. If this means that relief will only be 
granted to the fi r s t person who comes through the door, but is 
conditioned on that person helping to prosecute other officers of 
the company, not many people will come forward. Our original 
understanding was that, i f the conditions of the program are met, 
there will be no prosecution for crimes arising from or related 
to the delinquencies in question. Anything short of that would 
not confer immunity if restitution is made. 

We have other problems with DOJ'S proposal, but they are not of 
as fundamental a nature as those discussed above. Basically, i f 
the program is to succeed, we must be in a position of offering 
something tangible to those who choose to participate. What we 
have proposed is freedom from c i v i l and criminal sanctions i f 
certain objective conditions are met. Under the DOJ proposal, we 
are offering nothing of value until DOJ has approved each 
specific applicant and, even then, the matter will not be laid to 
rest since the potential of criminal prosecutions arising out of 
the same transactions will continue to exist. 
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MEMORANDtJM 

TO: Alan D. Lebowitz 
Deputy Assistant Secretary 

for Program Operations 
Pension and Welfare Benefits Administration 
United States Department of Labor 

FROM: John c. Keeney 
Acting Assistant Attorney General 

DATE: December 21, 1995 

SUBJECT: Pension Plan VQlun<-.;ir̂  CoinpHanî e Proaraw 

The criminal Division has recommended to the Attorney 
General and the Deputy Attorney General that the Department of 
Justice support the Department of Labor's voluntary compliance 
program for certain pension plan offenders. However, we have 
previously expressed our concern about the effect of the proposed 
program on investigations involving an employer's active 
misrepresentation of his payment obligations to pension plan 
participants as well as the corruption of union officials or plan 
adminstrators who are responsible for ensuring that contributions 
be remitted to the plan. We have also explained our concern that 
the compliance program not impede the use of such investigations 
by the Department of Labor's Office of Labor Racketeering for the 
purpose of combatting organized crime and labor racketeering. 

As you are aware, restitution of employee contributions is 
not a legal defense to prosecution with respect to monies which 
have already been converted to the use of an employer or which 
have been obtained by fraudulent conduct, i t is also not a 
defense to other corruption which may arise from an employer's 
need to conceal or continue the delinquency. United stat-aa v. 

28 r.3d 103 (2d Cir. 1994) (indictment charging embezzlement of 
employer welfare plan contributions and bribery of a union 
offic i a l ) ; United States v. Gri^:r.i^ 933 F,2d 943 



12/22/95 FRI 15:15 FAI 202 219 5526 DOL/ASST SEC/PWBA 12005 
i £ / i ± / t i t > i t n t a x r n i>14 UOilY UKM U I V . Q 0 0 3 

(llth Cir. 1991) (convictions for embezzlement of employee 
vacation plan contributions and false certification of payrolls); 
United states v. SSVee Cartage Co.. 704 F.2d 914 (6th Cir. 1983) 
(convictions of mail fraud and ERISA reporting crimes based on 
false remittance statements used to conceal unpaid pension and 
welfare obligations). Moreover, prosecution may be undertaken as 
a practical matter where there exists a question of whether 
restitution was undertaken only after a criminal investigation 
had commenced. 

Because these cases reflect that employer delinquncies are 
sometimes accompanied by criminal activity on the part of third 
parties, we recommend that a condition of relief require that any 
person seeking relief under the program cooperate fully and 
truthfully with any inquiry concerning the application or with 
any investigation by a federal law enforcement agency concerning 
crimes which arise from or are related to the delinquencies under 
consideration. Moreover, we have included a condition that 
requires the Department of Justice's express concurrence in the 
granting of relief to any person whose deliguency i s determined 
to have been accompanied by active misrepresention of such 
person's payment obligation to the plan or i t s participants, 
bribery or graft payments affecting the operation of the plan, or 
who has acted in concert with persons associated with organized 
criminal groups. 

We believe that the proposed condition to exclude persons 
currently under investigation, which in your proposal i s based on 
the Justice Department's notification to the program applicant of 
his status as a target or subject of an ongoing investigation 
related to a employee benefit plan, is unworkable. Such 
warnings, i f given at a l l prior to indictment, may occur long 
after the criminal investigation has commenced. Instead, the 
existence of any overt criminal investigation involving any 
federal offense whose conduct can be determined by the Department 
of Labor or the applicant should be grounds for denying 
participation in the compliance program. 

However, the existence of an undercover investigation should 
not necessarily disqualify the applicant from partiicipation in 
the program where the investigating agency may not wish to 
disclose the existence of the undercover investigation to the 
Pension and Welfare Benefits Administration as well as the 
applicant. The danger of disclosing any undercover operation 
involving covert investigative techniques directed at the 
offender or others acting in concert may outweigh the possibility 
that a serious offender could avoid prosecution of his pension 
crimes by participation in the program. 

We also believe that the exclusion of persons previously 
convicted of crimes, related to employee benefit plans during the 
past 13 years under your proposal, is too narrow. I f an 
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individual applicant had been convicted of a benefit plan-related 
c r ^ e within that period, he likely would be disqualifiS IroS 
participation in plan operations and would be subject to other 
criminal sanctions in ERISA (29 u.s.C. § n i l ) . Moreover, the 
J?iarLfS?SS?''io2«^i?*^^''^= severely punish offenders with 
prior criminal convictions — for example, by considering felonv 
orJS2''?« ;™PJiaon»ent which were imposed within fifteen yea^s 
of the instant offense or which were imposed at any time where 
actual imprisonment ended within fifteen years of the instant 

*2:-*?-5' « *A1-2(«)- one of the Pension and Welfare 
Benefits Administration's most significant investigations 
involved an individual who was convicted of non-ERlSA crimes 

securities, changed his name, and obtained employment 
involving an employee benefit plan from which he embezzled funds 
to operate a failing business. United st^tpc. y. Ev?;r^g° F 53 
264 (9th C i r . 1986). '?VftWg» v, r.vnn;^, /ge F.2d 

Finally, because this program did in fact originate with 
your agency, we request that the announcement only reflect the 
Department of Justice's support of the program. The Criminal 
Division recommends that the Department of Justice's support be 
based on inclusion of the following language in the proposed 
written announcement of the program: f f 

Projosai?^*^""** Paragraph of the December 18, 1995, Draft 

"The Department of Labor [and the Internal Revenue Service! 
has [have] determined to implement a conditional compliance 
program for those persons who voluntarily restore delinquent 

of Justice has agreed to support such a program. *"»''''"*"̂  

P??poI;ir''*^^^*"' "̂"̂  °^ December 18, 1995, Draft 

^hf^r.i^=^lJ? ^ i ^ ! Department of Labor is notified of 
the person's determination to participate in the program 
such person is not the subject of any criminal investiSStion 
SSlEfr??^^^''" involving any offense^gains? ih^ 
n™S?™f^S S'T^"^}'''*^"' activity for which the 
Department of Justice may seek c i v i l injunctive relief under 
tte Racketeer Influenced and Corrupt Organizations (RICO? 
statute (18 U.s.C. S 1964(b)). Fo? purposes of this ' 
program, a -subject' is any individual or entity whose 

iV^^*"^" "̂"̂  «*"=»P̂  ongoing inqSir? being 
conducted by non-covert investigative techniques by a 
Ir?ST2i/i;jJo!̂ ^̂ '̂*''̂ ''̂ ''**° authorized to investigate any criminal offense against the United States. ^ 

-(6) The person who seeks or obtains relief under this 
program has not been convicted at any tim^ of any criminal 
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offense involving an employee benefit plan, or of any other 
offense punishable by imprisonment exceeding one year for 
which sentence was imposed within fifteen years of the 
commencement of such person's pension delinquency or related 
criminal activity or which resulted in actual imprisonment 
during such fifteen year period. For purposes of this 
program, the term 'convicted* means that the guilt of the 
defendant was established, whether by guilty plea or its 
equivalent, t r i a l , or plea of nolo eont^nderg." 

Page 3, New Paragraphs (7) and (8) 

"(7) No relief shall be granted to any person who f a i l s to 
provide f u l l and truthful cooperation in any inquiry 
relating to the application for participation in the program 
or any investigation by a federal law enforcement agency 
which arises from or i s related to the delinquency or 
criminal activity which is the subject of the application. 
Cooperation includes the disclosure and use of information 
and documents obtained from the applicant or other persons 
under his supervision or control as deemed relevant and 
appropriate by any federal law enforcement agency in any 
criminal, c i v i l , or administrative proceedings arising out 
of the disclosed or related matters.** 

"(B) No relief shall be granted to any person without the 
express concurrence of the Department of Justice where any 
application, inquiry relating to the application, or any 
other investigation of the applicant results in the ' 
determination that the applicant or other person subject to 
his supervision has actively misrepresented his payment 
obligations to the plan or its participants, has engaged in 
bribery or graft payments affecting the operation of the 
plan, or has acted in concert with persons associated with 
organized criminal groups." 
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U. S. Department of Justice 

Office of the Attorney General 

Associase Deputy Attorney General Washington. D.C. 20530 

DATE ; January IB. 1996 

TO: Kathy Wallman 

The White House 

Telephone No. (202) 456-6611 Fax No. (202) 456-6279 

FROM; .q^tth P - Wax:man_ 

ARfiociat.ft Dftputy Attorney General 

Telephone No. (202) B14-4560 Fax No. (202) 514-9368 

TRANSMISSION CONTAINS _§ SHEETS INCLUDING THIS COVERSHEET 

********** 
******************************************************* 

SPECIAL NOTE(S) 

WARNING: Many fax machines produce copies on thermal paper. The 
image produced i s h i g h l y unstable and w i l l d e t e r i o r a t e 
s i g n i f i c a n t l y i n a few years. I t should be ropiRci on a p l a i n 
paper copier p r i o r t o f i l i n g as a record. 
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ROUTIKG AND TRANSMITTAL SLIP January 18,199< 
TO: (N«nw. office jymbol, room uumber, A»eilcy/Port) 

1. Kathy Wallman 

Dtle 

2. 

3, 

4. 

HEMARKS: 

Kathy -

Here's where we are on the pension plan issue. 

DO HOT u«» ihi. fomi •» 1 RECORU of iainiV«li. 

Seth P. Waxman 
Assdciate Deputy Attorney General 
Department of Justice 

KM> No. -BMt. 

4208-Main DOJ 
No. 

202-514-4560 
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U.S. Department of Justice 
Criminal Division 

organized crime and Racxeteerlng section 
Suite 300, Washington Center Building 

lOOT G Street, N.W. 
P.O. BOX 27598 

Washington, D.C. 20038-7598 

HO. of Pages 
(Including cover): 8 

J^IOSANDBIS ^^'^^ ^ ^ " " ^ ' ^ ^^^^ 

TO: A l a n I-ebowitz 9-219-6S31 

TRCMz J ^ r r y Toner-

Labor Unit Voice Tel. 202-514-3666 / 3954 
Labor Unit FAX 202-514-9837 

REMARKS: 

I have attached a draft response to your letter 
January 2 1996, concerning tho proposed Voluntary Compliance 
January ^' „hich we believe are needed to ensure that 

E: cS^tSef l^^.^lr^'J't^'^. 
review. 

Because. YOU have advised that a meeting of representatives 
from oS^ respective agencies would be helpful we ^^uid be 
willing to discuss the program and our proposed conditions at 
your earliest convenience. 
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l^EVISED nRAFT January 16, 1996 

Alan D. Lebowitz 
Deputy Assistant Secretary 

for Program Operations 
pension and Welfare Benefits Administration 
United states Department of Labor 

Dear Mr. Lebowitz: 

This office nas considered the views expreeced in your 
letter of January 2, 1996, in response to our P'^l°^ 
ilco^i^endaJlSns Concerning the proposed P-^Ji^^unaSlv^irpurLse 
compliance Program, we are sympathetic to the underlying P^^ 
rtf that oroaram and the voluntary restitution of delinquent 
conS!bu?!onr?o%he pension plans for which l l ^ i t l Z T o T 
or collected from employees, therefore, the Department Of 
Justice i s prepared to accommodate one of your ma^or concerns py 
a^lemntiiq to more clearly describe the clruu™stance3 in which vo 
be^t:?r?Illef™?or certai^ criminal ^ J . - J ^ ^ ^ l ^ r " ^ " * * 
without the e>cpreee approval of the Department of Justice. 

Accordingly, we have revised the condition recommended for 
inclusion as paJ^graph (8) in the draft P-^li^^J-J?-"^:etew on 
the program which you furnished for the t^^P^^tf^^V ̂ „;^Y^®\o"ld 
Secembe? 18, 1995. For example, the ^ f P ^ J ^ ^ f f °^^^^?lJtSa??on 
be willing to forego i t s case-by-case approval of P^^^^^^PJ:^''' 
in ? i e program f o r \ n employer who may have ̂ "^^^^^^^ 
emoiovee contributions for the operation of his business 
?o?iowing ?he mistaicen decision that the continued operation of a 
;^liTnc business was more important than the v i a b i l i t y of his 

the Department of Juetic«-s ^consideration unless the applicant s 
crime Sas described in revised paragraph (8) below. 

That i s , the Department of Labor would 
the appropriate United States Attorney of a particular 
application only in those cases where the ^heft of plan assets hy 
non-Jemittance was accompanied by evidence ^^^^^^^^^^^J^f^^^ts or 

concealment of the non-remittance from plan participants, or 
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DRAFT 
from persons who have the ^^spon«it>ility for enforcing remitt^^^ 
of contributions to the plan, by means J i f J / ^ ^ ^ ^ ^ ^ S 
corruption by bribery or graft payments of third P^^J-JJ^^J^^^ 
Similar oversight responsibility, such as a Pl^'J^^'^^^i^''^^^'*'^' 
uiion o f f i c i a l , or Labor Department ^gency; or (̂ > 
intervention of persons associated with organized ^^i^^J^Sitlance 
has been sought in order to assist or conceal the non-remittance, 
5or example by ensuring that the pension plan or s,pon9oring 
!abor"o?gini.a?ion did not enforce i t . r ^ ^ r S d r i t i o i ^ V S o u l d 
compel the remittance of ""^^j'^^tions,^ In addlt^^^ 
vamii-r* that each applicant for r e i i e i certiiy, ="*̂ -Ĵ "t 
p ^ S l r i e f l o r ^ p e r j u ? ? , that to ̂ ^ ^ ^ . S ^ ^ f - r ^ i r i ^ S l c a S o n for 
l l l ^ d l i ^ ^ ^ t T I ^ ^ ^ ^ ^ ^ I I I DepartSSnt of Labor. 

With respect to your objection to the J ^ ^ f r ^ y ' ^ r P e S s i ^ n °^ 
rel i e f afforded such offenders, we appreciate that the Pension 
and welfare Benefits Adminietration has li^^i^ed investigative 
Resources and would prefer to limit i t s administration of the 
compliance program to documenting the amounts ^^^^^ered 
anSrin appropriate cases, verifying compliance "^^h the c r i t e r i a 
imposed by the published terms of the program or a class 
i^^mption^o be^ssued - d e r ERISA for the P-^J^^^ed ^^^s 

^ha^t^diraled? l l T i T . U^^tHl^ - ^ ^ ^ c ^ ^ S S ! : ! . 

employee pension plans. 

Your letter states that you do believe that i t i s l i k e ^ ^ 
that the individuals whom the Government might otherwise seek to 
prosecute w i l l escape prosecution by Reason of ̂ Je compliance 
program envisioned by the Department of 1^^^°^: "°^^^;'';^t?uSed 
view unless egregious criminal offenders are expressly exoiua 

1 These exclusions generally ^^^'^'^t^jthe factual 
circumstances in noited. States v. panepig^o, J^^^P^' 
rF D N Y 1993), ^ft^a without opinion. 28 F.3d 103 (2d c i r . 
i^;?) (^ustainiAg an indictment which charged an employer's 
i^btUlement of Imployer welfare plan ?°"tributions and his 

lin^.^%lTtTl^.''^^^^^^^^^^^ 
i S ^ i o n s for embc.ziement of employee vacation plan 

p l a n s ) . 
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I I I tiw^ years following the program may be ^ ^ ^ J P ^ ^ ^ f ^ V ^ ^ 
offenders' assertion of putative defenses based °" ' j ' , ^ ^ ^ ^ ^ ^ ^ 
SinSSrStion I f the egregious offender aeeerte a claim that he 
Soufd havS"eceived S i i l f under the program 
could have applied for such relief, we may need to explain why 
^uci an o?f2Sdei's conduct would not have been J^J^^JjJ^^S^^^^S* 
publiSy announced criteria for relief ^^^^^^J^f ""^^ 
applied and complied with the other terms of ̂ he program. 
CoSseguently, we think that the program as <ir*fted by the 
Department of Labor has a potentially adverse e f f e c t on any 
S m i n a r p r o s e c u t i o n related to employee contribution 
SellnguenSies whether or not the offender applies for r e l i e f 
under the program. 

in our experience, employers ^^o f a l l to remit pension 
contributions and seelc to conceal or f^^^^Ji^ate that non payment 
by fraud or corruption of other persons ^^^h oversight 
r^^ioonsibility frequently f a i l to comply with other federal laoor 
Ind tax liws Therefore, we are w i l l i n g to forego the criminal 
ana rax xawb. j.iici.<=j.v4- , „̂ 4-„»_ „r> Informed decision can 
prosecution of such offenders °"lY^*!5^J,^"i"ti^?ar delinquency 
H*. made as to the prosecutive merit of the p a r t i c u l a r aeiinyu jr 

iL-̂ ^̂ p̂ .?̂ "?.? :^p-?« ^̂^̂^̂  
l l t l t Z to e L u r e the safety of th e i r retirement funds. 

Fni-thPrmore we do not believe that the compliance program 

the mob's assistance in^J^^^/^^ure and that ^^^^^^^9°°^^^? seek 
with the Government's e f f o r t s to ensure that others w i l l 
mob assistance. 

YOU aroue that a case-by-case review may require the 
impo3l??on^of the statutory c i v i l penalty which ^-P^^^^^^^^^ 

-L̂ î er?--̂ ^̂ ^̂ ^̂  
not wish to grant a waiver of the c i v i l penalty 
Shere such a waiver would have to be based on a determination 
?Sat t h S f i l u c i i r y or other person had acted reasonably and m 



01/18/96 09:10 ©202 514 9368 ODAG 121007 

DRAFT 
4 

good faith as contrasted with the alternative ground for waive^ 

S f m i n a ! l n f o r « m I n t tools i i t n l n SRISA i . " 
futSre integrity of tbe c i v i l an£or=oi»ent ™eohanxsi«s in the 
Statute. 

Nevertheless, we are prepared to assist you in minimizing 
the rlsR that a ?°"-t mi9ht construe the^.=^ 

s ^ c i ^ t a ^ ' o r S b J ? . AstJ^fatned a S v l ' ^ u f primarily oonoern 

?n the f i r S t instance i s the criminal ollenaer's degree of 

i S n a U t f I f contrasted with "-""^ " V n i r b ^ POssib!e''lo 

^ f J i ^ r : ^ S^e^e^an r n r t ! : p i v % 7 . ^ | e % p l i ^ 

r a r a ^ S I l " ^ ^ . r T s X f l r . f £ ^ ^ ^ ' - -

penalty would depend. 

ronseauentlv, tlie Department of Justice i s prepared to 
.uppor? JhHensUn Plan Voluntary Compliance Progr^^^^ 
?hat the following language i s contained in P̂ ^̂ ^̂ ^̂ ^ 
announced c r i t e r i a for participation in the program. 

Page 1, Second Paragraph of the December 18, 1995, Draft 
Proposal: 

"The Department of Labor [and the Internal Revenue service^ 
has [Save] determined to i™Pl-™«-:;„!«°;f^^°?Sie delinquent 
program for those persons who voluntarily ^®®J^J®„^®:i"2^ent 
participant contributions to pension plans. The Department 
o? j i s ^ i S has agreed to support such a program. 

Page 2, Paragraphs <5) and (6) of the December 18, 1995, Draft 
Proposal; 

"(5) At the time that the Department of Labor i s notified of 
the person's determination to participate in the Pfoj^^'^;. _ 
suSh'^piSSon i s not the subject of any criminal investigation 
Sr prosecution involving any offense against the 
united States, including any P ^ i ' ^ ^ i ^ f . ^ ^ ^ ^ ' J ^ ^ / r e l i e f under 
?SrracJ2L°ef fnJ^rencrdVnr^o^^upi o-rra^i^a? ons (HXCO) 

l o n Z i l ' l l wKhi; the scope Of any ongoing inquiry being 
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criminal offense against the united states. 

"(6) The person who seeks or obtains r e l i e f under this 
program h L not been convicted at any time of any 
offSnse involving an employee benefit plan, or of ^1^^ 
offenll punishable by imprisonment exceeding one year for 

ich seSteice was imposed within fifteen years of the 

Sra? Sifitrs k̂̂^̂̂^̂̂^̂̂^ 
defendant was established, whether by guilty plea or i t s 
e^ivalent, t r i a l , or plea of nolo_coiitendere. 

Page 2, New paragraphs (7) and (8) 

..(7) Relief may be granted only ^^^^hose persons who p r ^ 
f u l l and truthful cooperation in any inquiry relating 
^nolication for participation in the program or 
!n?estiQi??on by a federal law enforcement agency which 
irISes fJoi Sr i s related to the ̂ delinquency or criminal 

under his supervision or control as deemed relevant and 
^^^Jnnriate bv any federal law enforcement agency in any 
S?m?Si?''?i5ll? or administrative proceedings arieing out 
of the disclosed or related matters. 

..̂ 81 Relief may be granted only with the concurrence of the 
Department of J^sticrwhere the applicant or other person 
subjec? ?o his supervision has Icnowingly failed to remit 
employee contributions to the plan and also. 

ra) purposely concealed such non-remittance from plan 
Participants br other persons with responsibility for 
^nSur?ig Semi?tance of plan contributions including a 
l l l n administrator, plan sponsor, J^lse 
agency of the Department of Labor, by means of false 
statements which expressly misrepresent that the 
? e ^ ! ? S remittance'^has been timely and properly made, 

fb) sought to assist or conceal such non-remittance by 
ielns o f V i b e r y or graft P^y^-^^I^^L^^f^^S^"^^'^ 
r e s p o n s i b i l i t y f o r ensuring remittance of p l a n 
c o n t r i b u t i o n s , or 

rc) sought to assis t or conceal such non-remittance by 
kSowinql? seeking or obtaining the intervention of 
persons associated with organized criminal groups. 
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Each applicant also shall certify under oath, subject to the 
penalties for perjury, that to the applicant's J ^ ^ ^ ' j l ^ ^ l ^ ^ J ^ 
foregoing circSmstances described in this P-"^^-P*^. Ji*^ "''̂  
exist at the time application for participation m the 
program was made to the Department of Labor. 

Thank you for providing the Department of Justice with the 
opportunity to comment on the Voluntary Compliance Program. 
?lease feel free to direct any questions you may have in this 
matter to this office. 

sincerely. 

John c. Keeney 
Acting Assistant Attorney General 
Criminal Division 

DRAFT 



MEMORANDUM FOR RAHM EMANUEL 

FROM: KATHLEEN WALLMAN 

SUBJECT: 401(k) 

DATE: DECEMBER 29, 1995 

Seth Waxman and I traded phone calls but never connected today, so I have nothing 
new to report on this I'll keep trying him tonight and will follow up on Tuesday. Sorry. 



401 (k) AMNESTY PROPOSAL MEETING 

THURSDAY, JANUARY 18 - 11:00 AM - WARD ROOM 

PARTICIPANTS: 

RAHM EMANUEL 
STEVE NEUWIRTH 

DOL: 

THOMASENIA DUNCAN 
ACTING DEP SOLICITOR FOR NAT'L OPERATIONS 

OLENA BERG (219-8233 - VALERIE) 
ASST SEC - PENSION & WELFARE BENEFITS ADMIN 

ALAN LEBOWITZ 
DEP ASST SEC 

DOJ: 

SETH WAXMAN (ROSA) 

JOHN KEENEY, CRIMINAL DIVISION 

GERALD TONER, CRIMINAL DIVISION 


