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U. S. Department of Justice if'ILE 

Office of Legal Counsel 

OfTice of Ihe WathUigion, D C 20SS0 
A» îawni Attorney Genetil 

March 16, 1994 

MEMORANLWM FOR JANET RENO 
ATTORNEY GENERAI. 

From Walter Dellinger ^ ^ 
t 

Assistant Attorney Genera! 

Re: Application of the Criminal Penalties in the Brady Act to State or Local Law 
Enforcement Officers 

This memora.nduni presents our analysis of the appUcation of the criminal penalties 
contained in the recently enacted Brady Handgun Violence PrevenUon Act Pub L No 103-
159. 107 Stat. 1536 (1993) ("the Acf), Specifically, we address the question whether the 
Act's criminal penalties apply to state or local law enforcement officers. We conclude that 
the Act's criminal penalties do not apply to such officials in performance of then- duties 
under the Act. 

Section 102(c) of the Act amends 18 U.S.C. § 924(a) in relevant part by adding the 
following new paragraph; 

(5) Whoever knowingly violates subsection (s) or (t) of section 922 [the 
Act s Interim and permanent systems for background checks] shalJ be fmed not 
more lhan $1,000, imprisoned for not more than 1 year, or both. 

Three provisions of the Act could be interpreted as placmg obligations on a "chief law 
enforcement officer" ("CLEO"):' 18 U.S.C. § 922(s)(2), which ptx)vides lhat CLEOs "shall 
make a reasonable effort to ascertain within 5 biisbiess days" whether a handgun transfer 
would be illegal; 18 U.S.C. 8 922(5)(6)(B). which provides that CLEOs shall destroy 
information received pursuant to the Act; and 18 U.S.C. § 922(s)(6)(C), which provides that 

• 38 U.S.C. S 922(s)(g) provide!, thil. "[Hor purposes of thii subsection, the tertn chief law enforcement 
officer means the chief of police, the sheriff, or an equivalent officer or the designee of any n̂ ch individual, • 
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A chief law enforcement officer or other person responsible for 
prov.amg cnminal background information pursuant to this subsection shaU not 
be liable m an action at law for damages-

(A) for failure to prevent the sale or transfer of a 
handgun to a person whose receipt or possession of the handgun 
IS unlawful under this section; or 

(B) for preventing .?uch a sale or transfer to a person 
who may lawfully receive or possess a handgun. 

? S c ' V ? 5 L " 2 ; ^ r ' ' ' '^^'"^^ '̂ '"̂ ^̂  f""̂  criminal penalties of 18 
with L A . f i ^ n ^ . ^ " T ' " " ^ ' '^''^ "̂ ^̂ '"̂ ^̂  ^ CLEO's Slure to comply with the Act would subject him or her to the criminal penalties of 18 U.S.C. § 924(a)(5T 

applying;' c S s ' ' ' ' ^ ' . t^^j"'!'"''' ''^V'^".'^^^^ ''''̂  ""'̂  ^'^^"^ ^c»ion« appiymg to CLEOs. TTie 1991 version of the Brady BUl, which was passed bv the Hm,.*. hnt 

aoove out did not include tlie pitociial obUgsaon now imposed on CLEOs - that CLEO, 

^ r t V . r " " ^ " ' ^ • " ^ 5 whether . . . S r wô d m«ai 
When the b.l! s proponents added the -masonable effort- langu.ge o f l " U S C 8 92Mm 
m 1992, no member of Congn=ss even intimat«I th«t the n-odSon to ^ton w'fsl 2)' 
would enlarge, or in any way affect, the appUc«lon of the bUi's c i t o i ^ l ^ c t a ^̂ ^̂ ^ 
there was never any suggesUon thai the criminal sancUon appUed to C l L T Such 

Tbis reasoning is reinforced by the great solicitude paid to law enforcement officiak 
m otber pr.>v.sions of the Act. It would be incongnious to insulate the ̂ S a g l s f 

^ ^ ' 1 7 ^ r ^ V ^ ^ P"'̂ '̂ ^^ cnoneous^'t^lltrthat 
foTf!?i r! f ^ . ^"""^ ""^j^^ to criminal fine or imprisonment 
for failure to perform mm̂ sterial acts. Our conclusion is further supported bv the 

tZ^eTi^sl^atle^^^^^^^^^ ~ « ' ^̂ ^̂  e n f o ^ ^ n t K ^ f o r failing lo maKe a reasonable effort. The ̂ se of the term "reasonable effort" reflects Conj.n.«' 

™s~r ihoith cf"'̂ ^ ''"̂̂^̂̂^ ̂  sSturo""r̂ ŝ: 
n . r . i l f ; ^ ""'''"̂  is unusual in criminal laws b^use it does 
Di^ss c ^ ^ r r i ; ^ K T .'"^^ persecution could be subject to a Fiî h Amendmenrdue 
eZ?" r ^ S e n , f î ^^ t̂'"'* ^ ^ ^ ^ to the "reasonable effort requirement would be both unusual and arguably unconstitutional, we fmd it dtfficult 
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enf̂ rĉ ble*'̂ ' ^̂ "̂""̂  "reasonable effort" standard to be criminally 

Established principles of statutory construction ftirther support our conclusion that the 
d^7e« "","11' P""'^"" '̂̂ '̂̂ "̂  '̂ ^ enfon:ement officials, but S T g u n 
dealers and other nongovernmental persons. The Supreme Court has repeatedly cautioned 
that courts should not lightly construe fedetal statutes as intended to inU^e bito sLte 

fnTh'̂ !!;̂ ! ^^r '" '^ ' ? ''̂ ^ '̂'""^ relationship between federal and state 
nstitu lons. Where a statute arguably "would Upset the usual constituUonal balance of 

fedeî  and state powers . . . it is incumbent upon the federal courts to be certain of 
rei^entTv' mf'r ^''I*^/ ^^^^f '̂̂ f laW overrides this balance. We explained 
Z A ^ U I T : "'̂ "̂̂ ^ to alter the usual constitutional balance between the States 
^d the Federal Govemment, it must make its intention to do so umnistakably clear in the 
iangt̂ age ofthe statute." Qxsgm v. A t o f i , 111 S. Ct. 2395, 2401 (1991) (ciS ions and 
internâ  quotation rnarks omitted). A federal statute unposing crimmal penal ies on a" J 
law enforcement official because, for example, he or she destroyed a weapons purchaser s 

helLtesrnd n " ^ ' ^ r^"*^^' ^ ^ ^ ^ "̂ ^̂  "̂ '"̂  constitutional balance between the states and the federal govemment. We are unaware of any other instance where 

S'rfnnf th ' T T ^ S^^'" ̂ "̂ ^ '° '"̂ ^̂  "̂ '̂ '̂̂ ^ deemed a failure to 
perfonn those tasks to be a cnme. Moreover it would have the effect of placing the 
operational and record-kecpmg activities of stale and local law enforcement agencies under 
he supervision and control of f̂ Jeial prosecutors and the federal criminal law Because 

there is no explicit reference to chief law enforeement officers m the penalty provision it 
does not contam the "unmistakably clear" language that would be neĉ sary fSr a court' 
properly to construe the provision to have such a purpose. 

To include chief law enforcement officers within the ambit of the criminal penalty 
provision would be contrary to Conĝ 5̂s• intent as determined according to mies of statutory 
constrnction and the relevant legislative history. Furthermore, the absence of a defmitive 
w!^.?^'''''*^"? '"^ reasonable effort" would very likely pose an insurmouhtable 

i successftil prosecuuon or raise a substantial due process question. AcconJingly we 
cor̂ lude that 18 U^S.C. § 924(a)(5) does not apply to state officios and that the Um^S'' 
States therefore lacks the authority to prosecute such officials for violations of the Act. 
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