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CTNITBD STATES DISTRICT COURT 
FOR TBS 

DISTRICT OF VERM02IT 

S h e r i f f Samuel ?raiik, 

.?la:.ntiff^ : F i l a No. 

V. : 2:94-CV-13S 

Unload 5ta-to8 oE Aiisrica, 
"Uittindnnt. 

Pl'HDIWGS OF PACT, OPINION AND ORDER 

* Tills matto.r cama beforo the court on P l a U i t i f £ ' 3 Motions for a. 

Teaporaxv Kastriini .ng Order and/or PralLTilnar^.' Injunction. Th© 

Court held a heiri-iig on. the Motion far a Preliminary Injunction on 

Jar.e 2, 1994. At t:hat time rhe part ies agreed zo consolidate the 

heasrinrj with a - r i j i l on -the merits ptirauant to -ffad. n. Civ. ? . 

6 5 ( a ) ( 2 ) . Af tar considering a l l testiimony, a-ffidavits ar;i 

arguments aubmi'itetl by tho'partiaa""^, the Court enters tha 

fol lowing l l n d i i g s cf fact , opinion, and order on the merits ot 

t h i s case . 

- Tha C 
gnhmlrted t>y sa 
Violence, Major 
of Chidfa e£ Po 
Frat^arnal Order 
Snforcftuant Off 
Nationa.1 Troopa: 
Snforcenenti x̂a> 
daaignated 'Ami 

3tir1; also considered tha amtcua curiae brief 
adgtin Control, l a c . / center to Prevent Handgun 
C i t i e s Chiefs of Po l i ce , Tnternational Association 

Lic«i, National Association of Police Organizations, 
of Pol ice , Police Fotandation, Fedetal Law 

Lcai'B Aflsociation, Pol ice Bjeocutive Research fforum, 
ra Coal i t ion, and National Organization of Black Lav 
:ut:.ve8. Further raferancaa to th i s brief w i l l be 
ma Br ie f , p. . 
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Findings of Pact 

1. Shariff Sanual Frank la the elected Shexift ot orange county, 

Vermont, a jurisdiction of 992 square milaa with a ?opt:lation of 

approximately 3 6,000 persona. 

2. The Grange County Sheriff's Departmenr consists of twc full 

tiree law onforcamoR.t cfficerc:: sheriff Frank and Deputy Dennis 

MoClure. 

3. The duties of the Sheriff are defined by 24 V.S.A. Chapter 5, 

subchapter 5. 

4. On a typical day, the Sheriff's office w i l l have th» Sheriff 

and one fuJLl tiaia deputy on duty. 
5. The Sharif f a Department pro^idas court security i.n the 

OOURty, t r a n f i p c r t a a-tato p r i a o n e r s , fcranaporta acne ICC:-:T:£.1 h e a l t h 

patieats, carves process and writs, investigates (::rin;e, :<nd patrols 

the jurisdiction. 

6. Funding fcr r.-̂ e SheriS^'a Department: cotaes iron three sources: 

the State of Vannoiit, Orange County, atnd private security 

contrasts• 

7. The Varment S'late ?olice reapond to criminal activity in 

Oraage Countyr enfurca nxotor vwhicle laws, and patrol the oouaty. 

The Vermont State :?alice do not provide court security, prisoner 

tranepcrt, aiental health transport, or gervica of procesa in Orange 

County. 

8. On jajiuary 21, 19S4 the Bureau of Alcohol, Tobaoco, and 

riroarma (ATF) sen: an "Open Latter to State and Local Law 



Snforoement Officiala" on the topic of the so-called Brady Bi l l* . 

I a thia letter PTF iiscuaaed l:he definition cf chief law 

enforcement officer (••CUSO"), wbich the arady s i i l l definaa as -the 

chief of police, thR sher i f f , or an equitralant off icer or the 

designee of auah in i iv idual ," and stated its opinion that the 

definition of CIEO >raa broad enough, in some cases, to apfly to 

more than one o i f i o i a l in a gircn j-oricdiction. The Letter also 

expressed ATF's opinion that, in jurisdictions where more than one 

o f f i c i a l satisfied the dofialtion of CLEO, law snforcament 

o f f i c i a l s could agree on having only one serve as CLEO. 

9. On January 31, 1994 a meeting of a l l interested lav 

enforcement agerciea waa held at Norwich University to discuss the 

implementAtion cf the Brady Act in Venuont. At this me&ting, 

r e p r a a e n t a t i v e s of l o c a l law anfoioeawnt agenc iaa , the Venaont 

State Police, ard the Bureau of Alcohol, Tobacao and Firec.rms (ATF 

\irera present. 

10. At the meeting, the obligations of CLSOs under the Brady Act 

vas diacusaed. 

11. Also at the 3ie5.ting, Jamee Walton, the Commissioner of Public 

safety in Vermort, stated that the Vermont State Police was willing 

to funcrion as tha 'JXJSO for Brady Act purposes, for any 

^urisdiotion in wai--:h the sheriff or local police deparcment 

declined to accept that reaponaibility. 

12. Sheriff Frank stated his willingness to earve as CLEO for 

Orange County at th.s moeting, believing that tho he was I'Pqairad to 
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do so because le was the Sheriff or Orange Coanty and thus directly 

implicated by the Act. 

13. In his cajaaifcy as CLEO, Sheriff Prank received notices of 

proposed fireaim transactions from federally licensed dealers, and 

either Sheriff Frank or his Deputy conducted some type of 

background check, ranging in time frem 15 minatGH to six boura, for 

each proposed traneaction to attempt to deterinin« whether i t would 

violate the la%'. 

14. r r i o r to the snactment of the arady Act, sheriff Frank would 

aometimea conduct criminal record checks in the normal course of 

his dutiea. The Sheriff's Department workload with respect to 

background checks £.pproxinuitely doubled after the Brady Act became 

a£feative. 

15. Cn May 10, 1954 Sheriff Frank filed this case, sesking to havs 

enforcement of the Brady Act enjoined and declared unconstituticnal 

as violative ol Article l , iUec, 8, as wall as the Fifth and Tenth 

Amendments of the "onetitution. 

16. Upon leaning of the instant ohallenga to the Brady Act, 

Commisaioner Welton wrote to Sheriff Prank and informed him be was 

roqu»ating ATF to sabatituto Lt. Seorge Contois of the Vermont 

State Police fcr Sheriff Frank as the CLEG for Orange Covnty 

because Commiaaiomsr Walton believed that Sheriff Frank's conduct 

in ohaileaging the Brady Act's constitutionality was evidence of 

his daaira not to ^serve aa CLPO. 
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17, After receiving Comntissionar Walton's latter, Shar.^ff Frank 

has continvad to perform background checks whan he is nctifisd of ; 

proposed tianafer by federal firearms dealers. 

18. Shcsrilf Frank has not received notice from any party other 

than Commisaioaer Walton regarding his status as CLEC for Orange 

County. 

Concluaione of Law, Opinion and Order 

To prcperly analyze S h e r i f f Frank's challengo to the Srady 

Act, i t ia neotsaary to rsview both the sTiatutory framework cf the 

Gun Control Acl and the provisions of the Brady Act itaalf prior t 

any discuasion of Sheriff Prank's complaint. 

I . Statutory- Framework 

The 3c-caLled Brady Act amends the Gun Control Act o? 1968, 1 

U.S.C. § 921 et. seq., which oreated a federal regulatory scheme 

governing the inanafactuxe aad dietiributicn of fi-renrms by private 

persona. Cne eeature of the Gun Control Act ia a requirement that 

a federal llce.tae be obtained to engage in the buainesa of 

manufacturing, iirportL^g, or dealing in tirearma in interstate or 

foreign conmerce. 18 U.S.C. S 923(a). Licensees are req-aired to 

maintain records of their transactions and to allow tha Bureau of 

Alcohol, Tcbacco, and Fixearma to inspect the records. 18 D.S.C. ̂  

923(g). Licensees are also prohibited frem traneforrinc firearms 

or ammunitioa :o any person th» licansea knows, or has rsaaonable 

oause to balievej i s under indiotmant for, or has been convicted 

a crime punishiible by imprlaonment for a term exceeding one year? 

is a fugitive :Erom justice; ia an unlawful user of certain illaga 
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substances; has ioen adjudicated a ment:il defective; ia -a illegal 

alien; has be.m iahonorably discharged Erom the arned forces) or 

haa renounced hit or her U.3. citizenship. 18 D.8.G. S 922;d)(l)-

(7). 

Prior to thi'. paaoage of tho Brady Act, federal firsarm-? 

dealers were required to have customers f i l l out AT? form 4-173, on 

which the cufl:oia«r certified that he or she was not prohibited by 

law from receLTing or posseasing a firearm. 27 C.F.R. S 17 6.124. 

Thi? self-cortif:-cation was the only method by which a fedaral 

firearms dealar <:ould determine whether or not a transfer was 

prohibited. 

I I . The arady iurt 

The inteein proviaions' of the Brady . ^ t alter the prior 

scheme by jjopasijig oa the liceneed dealers an obligation, under 

certain circuiiatiinces*, to have che proapectiva transferee f i l l 

out Rn ATP ?ocm !iOC0.35.. S9 Fed. T««g. 7110, 7112, Fab U , 1994. 
ty' 

On this form the traasferee must provide a statement that includes 

his or her naue, date of birth, and addraaa as they appear 
' The eh.illenged proTiaiona of the law a l l relate to its 

interim provisic:ifl, which involve local law enforcement in tne 
detorSnltion of whether a transfer of a firearm is prohibited. 
Tha Brady Amenda.6nt provides for the eventual use o^^^^Jf ̂ ^^f^,. 
instant bactegrouj-.d check eystea that xioenaed dealers can oontact 
bv Tshona or cthecviae to datarmine whether a transfer is 
pJoEibiteS! 18 U.S.C. S 922(t)(l). The 
enforcement U cDntempiated under the Aroandm̂ nt only until such 
time aa the rational aystea ia operational, but not ^^tar than 
1999. Pub. L. 103-159, Sec. 103(b). Thaa i t J % 
provisioua acd ft5t th« permanent proviBiono ©£ the l̂ ŵ tnat are 
challenged Sheriff Frank. 

no waiting period or background cheok ia ce|ui^ed under 
certain circcmatancea, 5ae IB U.S.C. § 922(3)(1)(B)-(F). 

AO T?A 
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on a daaig;iat3d piece of picture identification. 18 u.3,C. j 

« 922(s)(3)(A). The transferee must also state under oath that he j 

or ahe ia not baj:red from purchasing or receiving a firearm in I 

interstate or foreign oommerce. 18 U.S.C. § 922( = )(3) (B). The , 

licenced de.l« nuet then transmit th« oontents of th^ ̂ r̂m to tha 

Chief Law Snfarcment Officer ("CLEO") of the place of residence of 

the prospective l^urchasex within one day of i t s completion, and 

send a copy of the .form to that o f f i c i a l . 13 u.s.C. 

S 922(fl)(1)(fl)(i)(IIIj-(-V). 

upon receipt of the form, the Brady Act dictatan that the CLEO 

-ahall make a reasonable effort to ascertain within S buaineaa days 

vhother receipt .r po..e..loa lof a handgun: would violation 

Of the law, incl.-.ding research in whatever State and local 

raoordkeepinc systems are available and in a national system 

designated bi the'Attorney General. ̂  18 U.S.C 5 922(B;(2;.. The 

federally lieen«ed^dealer i . prohibited from transferring the 

firearm unti] he or she'is advised by the CLEO that the transfer 

would not be i l l e g a l , or until 5 days have elapsed since the CLBO 

received notice of the proposed txa..»fer, whichever oocurB f i r s t . 

18 U.S»C. S S22(S)-n) CA)-

in the event that i t is determined that the proposed transfer 

does hot violate tke law, the CLEO i . also required to destroy any 

reoorde received c«r generated du« to the notir--^ of prcnosed 

transfer within twenty days after tha completion of the pre--

transfer app3icatron. 18 U.S.C S 922 (s)( 6 ) ( B ) ( i ) . A purchaser 

Who i a detaniined^neliglble to receive a handgun ba-eci on the 

AO «A 



CLBO'a inveatigaticn may, upon raguaat. obtain a writfn 1 

explanation from the CLEO explaining the reasons for denial. | 

18 U.S.C. 8 922(s;(6)(C). i 

The Srady Act also contains a penalty provision, 18 U.S.C. ^ 

S 92M«)(B), vhich states; "Whoever knowingly violates .ubaection ^ 

(a) or rt) of aection 922 shall be filled not more than $l,fiOO, 

iapriaoned for not more than 1 year, or both." ; 

I I I r The Comiilai:it ' 

Sheriff vrank'3 complaint seeks declaratory and injunctive • 

- VI,.. ...nriv ftct. Be contends that ralieS conceruinc enforcement oi tt. Brady i«. 

certiia provi:.ici.-.3 '.6 U.S.C. i's22(s), bp»«ifi==lly 

S 922(s)(2)(r.?u-.:ir.g CLEOs to .lake . reasonable effort tc 

ascertain whe.he. . propoeed transfer wa.ld violate tha la«). 

S 922(6) 16)lB|(r«quirin, 0LEO= to destroy records relati..g to 

I bac>.5roa..d ch==K.O, ^ 5 sa!;c,(6)(C) ( r . ^ i r i n , CI^Os to provide 

written r...o«a to thoa. who are d e t e r ^ d ineligible for the 

! tranaler of a ĥ d̂gun) e.«ad Congressional authority under ftrt.=le 

" 1, sectioa 8 of -.he Conetitution and the Tenth A«..d»ont. Sh«i=f 

Pr..tk .1.= lnt.rjret. the penalty provision of the Brady A=t, 

18 U.S.C. S n4(M(5) as providing for criminal penaltie. against 

local law enforcement authorities who do not comply with its 

provLxons. In this regard, he rai... a Fifth ««nd».nt due 
•, • • T>,« oroviaions of the Brady Act are process arguxient, claiming that the proviaions 

unconstituticinally vague. 
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rv. Discussion 

A C«> Sheriff Franlc Challenge the Brady Rot? 

Gav.«»«nt aasert. that th. C^rt should not reach th. 

„rita of Sh,.rilf rranX'e challenge to ths .rady Act hecane. 
* ...ken two fr-rma. First, the 

laolc ataadiig. This aig««.nt «ak«o 

Government a.gu... that Sheriff Fran^ is not tha real party in 

interest and i . not anthorired to hring . . i t in his offrolal 

«+. Second, the Government argues that 
capacity undar VenQont law. Secona, 

. V, u.- tHa eaoacH-Y to sue and is a real party in 

interest. Sheriff .ran. lacka sta.,ding hacan.e he volunt.«ed to he 

the CUSO for orange County and has therefore suffered no i»lury 

traceable tc tha Brady Act. 

1. Capacity and Real Party Ln Interest Status 
* that "rulnder VsCTiont law, plaintiff is 

The Gc^ernnant argues that L^J^"° 

.̂A ^ V a A § 290, but lacks autboril-.y to i n i t i a t e 
a county ofi:icer, 24 /.a.A. S ' 

. K̂ o rv-p̂ -icial capacity. Instead, Vermont law ^his litig*̂ li«P .̂n his officeaX oapac^uj 

«oresaly confers the authority to sue or h. sued on countle. 

the^salvee. rd. S Th« th. Government's position xe that 

Sheriff S r . ^ is really asserting th. l.gal rights of Orange 

county, .hi,h he is .ot authorised to dc. .ed. c i - -̂

and (b). 

aowever, .he matter i . not a. simpla a. the aove.»-«.t 

contend.. Th. .«l=o o. sh,.iff ia created by Chapter I I of the 

^er^nt Constitution, section. 43. SO, and 53. Sheriffs are 

elected by the freemen of theix districts under Chapter I I » 50 c 

the rex^nt. Conatitution, and th. =««nty « - h ha. no part in t 
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selection of . sheriff. can the county remove . .he.xff fro» 

.«ice, which, aside fro« the election process, can be done only 

through a. i^«ath^t procee, hefcre the Vermont State Legielature 

under Chapter I I S =7 of the Vermont constitution, .h. state, not 

the county, s.t. --n. »ala^ of t.c Sheriff. 32 V...A. « , 

Moreover, tbe duties of the sheriff are set hy =tate statute, , 

UOt by the coantv. The executive officers of the county are \ 

essiatant judge.. 24 V.S... S131 at who are given no autHorrty . 

direct th. . h - i f f - dutie.. Thus Sheriff «anl., though a 

statutory e^El-/- the county, 24 v.s.A. S 290, function, 

independents of the county in ^ny i^ortant respects. Viewed ^ 

this light, i t .s unclear tnat the county ».,uid h. the r , ^ .arty 

interest in this caae. Tha Brady hot as.ce nothing cf the county 

connty. To th, extent that 3rady dir.cts Sheriff Tranh to 

und^rtalce du.^es other than those that he would do the aheen=. 

Of Brady, th.. ocunty, has no control over the .h^riffa 

duties in th,. f i r . t place, dee. not auffar any injury. Oiven th.. 

eifoation. the <̂ -arx«ent-= a r ^ n t t i ^ t 24 V.S.A. , U6, whxoh 

eta-es that •ta;.tiens in v..cn a coun., i . P-»-y ^ 

onaXl h. b=o.,ht hy or against the county . . ."(e^haeis added, 

deprives Shecif.i .ran. of capacity to sue is .^splaced. I t r. the 

Sheriff, not th,. county, vho is directed to ta.. action hy the 
a. ô̂ «ncil«a <-heae actions with nia Brady Act and wl̂ o auat attomot to reconcile .nes 

«*i nf-p̂ oe. The county faces n 
Vennont statutory MUidates and oath of o£f-oe. 

ainvllar dilenaBft* 

10 



Whathek or not the county could have brought th i . action, i t 

i s clear tc tho Court that, subiact to the standing ccnalderaticna 

that w i l l be discussed below, Sheriff Prank must have capacity to 

initiate thia challenge. As noted by the Court in McG.e v. cmitad 

S t . t . . o)-Ai>:eri.c:c:, »lip op-, civ. action no. 7:94cv67PS, p. 5, 

(S.D. Miss., June 2, 1994), a aiioilax challenge to the Brady Act: 

Ti; wc;ild be anomalous indeed i f Congress can direct 
a shar-ff to take specific action? i f Congress may 
p4vid;; that a sheriff may be sued i n ^ ^ i ^ i l ^̂ 9̂ ^̂ ^ 
Action ? and i f sheriffs can be sued for deprivation of 
con8?i^--itional rights by innatas; action o f 
bring ii su.it to declare unconstitutional an action or 
Conq?a..s t aat directly impacts npcn J ^ S l ^ f f i S L l . 
iapaot.! upon no other state, county or federal oftlciai. 

.A detenoina-iior. that Sheriff Frank has capacity to bring tha actio: 

aa Sheriff doe.i not end the inc^uiry. The Government'« contention 

that Sharif! Frank lacks standing because h*. hazi auff.red no inju^, 

traceable t j the Srady Act anust also be addressed. 

2. Standiig 

The So/errjnaat ciSlms that Sheriff Frank lacks standing 

because he txaa not damonab^^Lted th*.t h« h*« «uff«r«d, or ia i n 

imminent da.ge:: of suffering, a distinct and palpable -personal 

injury fairly -.raceable to tha defendantallegedly '.nlawxul 

conduct and Lively to be redressed by the requaatt^d relief." All. 

V. Wr-i^ht, 468 U.S.- 737, 7i5l (1984). This argument sterna from th« 

fundamental principle that federal court iurisdiction ia limited 5 

Article I I I tc cases and controversies. As the Supreme Court 

explained in L.jan v-. Def.n^ar. yiIcf.U£«, 112 S.Ct. 2130, 2136 

(1992) "... bhe core ccnrpcnent of standing is an eaaential and 

11 
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unchanging p.irt of the caae-or-controversy raguirament of Article 

I I I . " 

in Luja.i, t.he Supreme Court diacuaeed the requirements o£ 

standing. Id. at 2135-37. I t found that "the Irreducible 

conatitutionil rviabaum of standing contaLna three eieir.Bnty." id. at 

2136. Thp. tireM elements that nmst be shô -n are: ( i ; an ijijory in 

fact, which Ls .n invasion of a legally protected interest that ia 

concrete and particularized, actual or imminent and not conjectural 

cr hypothetical. (2) a causal connection between the injory and the 

conduct; and (3; a likelihood that the inlury w i l l ba redreased by 

a favorable leci.aion. rd« 

a. injury In Tact 

Sheriff Frank's claimed injur-/ i s that, by functioning as 

CLEO, he has ua.d soir.e portion of his departinent's finite resources 

completing t.sk» that are not part of h i . Vermont statutory duties, 

m this caae, 5h«iff F?:ank teatified and the Court found ttutt ^ac; 

background chec!. ha does on a proapectiva gun purchaser takes a 

3dLnimum of fifteen ffliautea and aometiaas u? to s i ^ houra. 

Moreover, Sheriff Frank argues that the Brady Act f=rcea him to 

e^end fund, reBOurces in a manner inconsistent with the scope 

of his duties ae outlined in 24 V.S-A. ch. 5, aubch. 5 ar.d thua 

ooinpliance ^ith Brady "places him at risk of violating his oath ol 

office, lapea«bi«nt, and dUniniehad re-election potential." 

Plaintiff's Second Menorandum in Response, p. 11» Sheriff Prank 

also feara that he either faces crii^dnal prosecution pur:ruant to 

12 



18 U.3.C. S 324 or the appearance to his i^onatituenta that he 

not law abiding i f he does uot comply with Brady. 

The Govsrninent interprets 3tady aa requiring merely an 

exercise of iist:retion on tha part of Sheriff Prank and argues that 

this -mandatary dieorotionary duty is consistent with 

Constitutional ::cquire.'uents. Aa for Sheriff Frank'3 fear of 

oriminaL prosecution, the Government iias interpreted U U.S.C. 

924(a) (5) ae no-: providing crininal penalties for CLEOs. 3w 

Meworandum tor Janet Reao, Attcrney Genera" from Walter Dellingar, 

of f ice of Legal Counsel, March 16, 1994. 

With regard to Sheriff Prank's Fi f th Amandmant claljn, 1 agree 

that he has not 3h<«m injuxy bacause he has not b4.«n rro««^ut6d 

under the statu-:© nor ia he in any iirtrrinent danger oi being 

prcsecuted beca-;,se the Officii of Legal Counsel for -.he Dapartoect 

cf Justice has taken the position t.iat a r a d y c r i ^ a n a i peaaity 

provisions co cot apply to CLSOa acting iu their o f f ic ia l capacity. 

See i d . Therefore, ha lacks standing to challenge the statute on 

vagueness giounla because be w i l l not be subject to crindnal 

penalties wtethor or not ho conpliee with 3rady.' 

The Goxernnent'a reapoasea to Sheriff Frank's olai^n of injury 

with regard to his Tenth Amendment claim, however, do not directly 

refute Sheriff 's Frank's claim of ongoing injury. Rather, they 

AO 72A 

The court notea i t s agreement -^th the ^'S^en. 
Counsel Opii.ion that "th«. absence of a definitive standard zuha^en. 
in the te?m -a reason^le effort." would very likely poae an 
insurmountakile hurdle to succeaafui proaacution oJ^/f^;* * 
a u h ^ t i a l due process quastion" i f t^J.Government were e v a r ^ 
iToverae field acd try to prosecute a CLEO for failing to parlox=i 
hiB or her c.uties aa required by the Srady Amendment. 



lift otci mit '-fo »5-:i3-so 

AO 72A 

actual ly go to the question of whether or not i t ia Brady or 

Sher i f f Fraik himaalf that has i n f l i c t e d the in jury . Accordingly, 

these ergvuajntti w i l l be addressed below. 

b. CauuabLou 

The heurt af the Government's standing argument is that 

Sher i f f Fraak volunteered to be the CT^O for Orange County when he 

was under obligation to do so. As such, tha Govsrament 

inaintaiRfl, iny in j ' i r i e s he has suffered are ent ire ly aelf-

i n f l i c t e d , :aniiot be traced to the defendant's conduct, and 

therefor^ cinnot provide hijn with standing to challer.ge the 

ccn»t i tu i : io : ia l . . ty of the Brady Act. 5ee Petro-Ciiein Processing Inc . 

r . EPAr 866 ?.:!d 433, 438 (^.C. C i r . ) , cert , denied, 4̂ 0 U.S. 1106 

(1989) ( se l f - in : ; l i c ted injuries cannot form the basis for standing 

to' chailengs statute) . 

Pr ior to iin evaluation of ^ha Governrwr.t' s ?oait ioa, a T̂ ore 

detai led diacuiioion of both the statute and the facts surroundi.-ig 

Sher i f f Fraak'j: designation and removal as tbe CLBO for Orange 

County i a n5oe«!sary. 

Aa dianuBHed above cue feature of the Brady Act is I t a 

requirement thtit federal licenaeea have prospective handgun 

purchasers :omi)late an ATP form and that l icensees notify the 

•chief law snfcecaaent offioer of th« place of residence of the' 

purchaser oi the contents of the form. IS U . S . C . 

S 922(3) (1) (A) ( I I I ) . The CLEO i s then subject to tha proviaions >-

Brady that j h e r i f f yrank haa challenged here- The Srady Act 

defines CLEO ("chief law enforcament of f icer") as "the chief o 

14 
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police, the i:hor:.ff, or an equivalent officer or the designee of 

any such ind;.vidual." 18 U.S.C. $ 922(s)(8). 

While Sheriff Prank is plainly within the definition of CLEO, 

the Gcvernmeiit's position, as explained in an ATF Open Letter to 

State and Local Law Enforcement Officxals, ia that the definition 

i s "broad enough, in some caaes, to give the cfirearms dettl^r] nwre 

than one cff:-ai2l to contact" and that "the law w i l l clearly permit 

law anforcem.mt officials to agree that, within a given 

jurisdiction. ot;a agency will s^rve the role as CLEO.' ATF Open 

Lefsar, p«3 

" cn January 31, 1994, the Ccinmlssicner of the Vermont State 

^>olics and tie senior ATF agent for Vermont held a meeting for a l l 

interested liw imforcement officers to discuss Brady. At '-iat 

meeting ComnUaioner Walton took the position that designation as 

CLEO for Brady purposes was voluntary, and that tne state odice 

would serve as CLBO in fey jurisdiction in which tbe elected law 

enforcement aff.-oial did r.oL want to ur-derr;BkQ the CXES's 

responsibility. At tha meeting Sheriff Frank indicated that he 

would serve ae :̂he CI*EO for Orange County. 

After this case was filed Commissioner Walron sent sheriff 

Praak * latter .In which he expressed his concern that the Sheriff 

had chosen to actaok the Brady Act's conatitutionality. 

Conodoaioner Walton also stated that ha was requesting that ATF 

delete Sheriff frank fxum i t s l i s t of CLBOa and aubstituta 

Lieutenant GaC. Contois of the Vermont State Police as the CLEO io: 

Orange County. 

15 
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Thus tha Governr.ent argues that Sht>rif:: Frank does not have, 

a.'id nearer haa had, standing becauBc he nave:- had to undertake the 

role of CL£C, but could have let Comaia«:.on<ir Walton daaignate the 

Vermont State Police as CLSO for Orange 3ou:-.ty. 

Sberili Frank taJcea iaau© with the 3ov'*i-njnent'e concluaioa 

that the Vermont State Police i s an "equivalent Officer" for the 

purposes of the definition of chief law enf.^rcenent officer. 

Although the Vermont State Police are given powers equivalent to 

Lboe.a of 3heriff» by 20 V.S.A. 5 1914, Sheriff Prank takes the 

oos:Ltion tnat the intent of Brady -//as that .local law enforcement, 

not'the state police, were intended tc pftrf^^ the Brady background 

checks and therefore the Vermont State Polire are not ^equivalent 

off.leers" and can not relieve him of his Bridy obligations. 

Sheriff .Frank easentially argues that CcimiLisaicner Walton's "offar^ 

to have the Vermont State Police serve .as Ĉ Ĉ was ineffetstual 

because the Vermont Stat* Police do not f i t the atatutori' 

definition of CLBO. 

The Government argues that althougt. -equivalent officer" is 

nowhere defined in the statute, "that t̂ .rm arust, * t a miniama, 

include any official whose powers are the same aa a ^ s h e r i f f or a 

^chief oi police." Dafendant'3 Opposition To Plaintiff's Motion 

for a Preii^Linary Injunction, at 20- Furthermore, the Government 

urges thut ATF's inUerpretation of tha ;»tatute ba ahould given 

substantial weight. Chevron v, Naturitl 1103. Def. Council, 467 U.S. 

837, 844-45 (1984). 
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However, ATF'a conatmction ia entit;led to substantial weight 

only where the intent of Congrese in unel.aar-

When a court: revitr^s aui agency's coiiBtruction of the 
s t a t u t e nrhich i t adroiaiotorB, i t i a confronted with two 
questions. F i r s t , always, ia the qiiastlan whether 
Ccngraes has directly spoken to the praciae queatton at 
iaauc. If the intent of Congress iJi clear, that ia tho 
end of the matter, for the court, ati well aa tiie agency, 
nmet give effect to the unambiguous].y expreaaed intent of 
congress. 

I d . at 342. In this instance the Court liinds that the statute 

clearly contsmplates that background ahecika w i l l be done by local, 

and -lot state, law enforcoroent of f i c i a l s and that ATF's 

interpretation i s contrary to the intent of Zongrraao'. 

The f i r s t clue that Coagreas did nc^ intend for state law 

enforoement officials to be serving as CtBO'a ia that the 

definition of CLEO does not include any rofacenca to them. Thia 

fact is particulariy significanr when th<= CL:-:Q definition ia 

jomparad to the Srady Act's provisions rolatlng tc tha repcrting of 

multijple fireama saley-'- These proviaiouH riquire faderal 

liccciseea to prepare reports of multiple haniiguji salas ,ajid forward 

them to "the department of atata police or s:ate law anforeainont 

! AO T3A 

•ner 

* Tha only issue that naada be addreiised here i s whether 
the state polioe in Vermont aro "aguivalant" to a sheriff or a 
chief of police. There i s no need to rH«i2h -ihe quastion of wheti 
tha language of the Brady Act'a CLEO defiait;.on allows for more 
than ono CLEO in a given jurisdiction, although i t seems that the 
term "equivalent officer" could aaaiiy bes raud to msan the cnief 
local law enforcement officer cf the juriBdi<:tion in the event that 
a given jurisdiction does not employ tha teni "chief of police" or 
"sheriff." 

However, the Court w i l l assume that nari! than one CI£0 may _ 
exist in a given jurisdiction and limit the :.nquiry to the quertion 
uC whether the Vermont State Police are "an equivalent offioer" to 
the Sheriff of Oreuiga County. 

17 
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acjericy of the stata or local law enforcement agency of the local 

j u r i s d i c t l o r . m which the sale or othar d i s E o a i t i o n took piece . . 

18 U.S.C. 592.1 (g) ( 3) (Aj (Emphasis adde:L) . The amendment* also 

prc^/ide that , . . the department of sti'te police or stata lay 

e.^foi-cec^eIlt ayencj^ of the stuta or loca.1 law enforcesruant agency of 

the local jurisdiction ahall not disclose; any such form or tha 

contents thereof to any person or entity, and shall deatroy each 

such form ..." 18 U.S.C. S923(g)(3)(B)(Sffphasia added). Theae 

provieions strongly indicate that where ;'.o=grP.as intended to impoa* 

duties that could be ful f i l l e d by either state or local law 

anforceme.it officials, i t did so expliaitay. | 

The legislative history of the srad^i' Act confirma this | 

interpretation. The House Report "Suinaia:y and Purpose" section j 

describes ths b i l l as follows: "Local lavr enforcement officials are 

required to use the waiting period to det-errrine whether a 

proapectiva handgun purchaser has e felony convietion or is 

otherwise prohibited hy law from buying i. gun." 2.R. Rep, So. 344, 

103d Cong. lat. 8ess. ?. 7 (1993) reprintsd in 1993 U.S.C.C.A.N. 

1384. (iSmphasia added.) In rhe aection 'iirieC Bxplanation of S.R. 

1025, • under tha heading "the waiting pQ:t:iod' the intant of the 

Congresa ia again revealed: " . . . th? triasferor would be 

required to notify local law enforcement officiala of the proposed 

sale. , - . The b i l l requirea iooal law enforeomeni: officiaia to 

make a reasonable effort . . ." Id. at 10. 
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Prior tc the initiation of this casii, ?.TF itaelf apparently 

f e l t that the background checks ware to fe>a conduct'^i by local law 

enfcrcejuent, stating in i t s open letter: 

tha law is designed ao that tbie law enforcement 
auihirity who i s doing the check, i^. the one who ia most 
likely to have to deal with the cons.aquencea «^ J^^^^^Y^'^ 
obtaining a handgun. Therefor*, th«« CIEO of the buyer a 
reaidonco has a vested iatoreat in ctonducting . „ 
appropriate check and ultimately i s in the beat poaition 
to datemine what i s reasonable. 

AT? Open Letter, p. LO. 

Even .in the absence of th^ foregoLan evidence of Congresaion 

intent regarding state police generally serving aa CLEOa, there aX6 

practical reasons why the Vermont State i'ollaa cannot be considered 

•the "eq^iavalBnt" of SiieriCf Frank even ii: their legal authority ia 

tha same under state law. Attorney Gene.ral Reno, in urging one of 

the arady B i l l ' s chief sponsors tc reject proposed amendments zo 

the Qrady B i l l that would establish a data certain for 

eeta.bliah»9nt of a federal inatant check syrtam, wrotal 

Hac.̂ cground checks performed by local V ^ ^ r ^ ^ ^ ? ? ^ 

buyere. I t i s local law enforcsmenv Who beat know the 
rSidenta and residencies within th.^ir coinmunitiaa. 
Local law enforcement can checK to i»ee i£ a 
purchaser resides at the given addr.jaa. and ^ J J ^ J 
local, county, state, and national ;raoe|rds — whetnar 
they are in f i l e folders or computa::izi^. 

Le-t:-:̂ r from Attorney G«n«ral Rano to Ref . Charles Schumer (Hov. 3, 

1393)(Bx. 1 attached to Amicus Brief). 

5?he reasons given by Attorney Geneml i:ano in support of 

having local law enforcement pexfor» b^ckgrcux^l checks demonotr.te 

why state and local officiala may not ba eqidvalent even i f they 
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axe given rhe aane powers under state Isv.' Sheriff Praak 

testified and t.he IZourt found that hie d^apajtinant transporra 

prisoners and aental health patienta in ihe county, provides court 

security in the county, and maintains local records, aiany of which 

are not conputeri.':'ed. All of those aotivitiea put tha Sheriff is. a 

unique position in terms of his fasiiliarity with tha local 

citi?:enry of Orange County. The state police, while given 

equivaisnc legal authority in the county,, dc not perform any of 

these functions on a regular basis. I t ;.a clear that congraaa 

sought to take advantage of the local lav? enforcement's familiarity 

with the popula.tion when the background :ihack provision was 

d r a f t e d . For -ih.is reason, tho Court £i:ide tha* tho Vermont Gtata 

Police cannot be considered the CLEO for Orange County becauae thay 

are not an "equivalent" to Sheriff Frank. 

ty' 
^ Tha Govsmment's syllogism in support o£ their position 

that the state nolirre are "Rqulvalsnt of:̂ lcar»" to the sheriff runa 
aa follows: (l)'the sheriff's powers are defined by statute; (2) 
the state police have "the same powers with ceapoct to criminal 
niar:t«rs and the ^r-foroamant o£ the law rulatLag ttiexeto as sheriff a 
. . ."20 V.S.A. 51914; (3) therefore tha stite police are an 
"equivalent officer" under he Brady definitian of the CLEO. This 
argument f a i l s to atKuowlwdyt: that entities fith the same powers 
under state law are not necessarily equi'valait. 

As an example, the Court notes that cndsr Vermont law, a 
snar.if£ who has completed certain training rjqulrements may 
exercise his or her powara, "with respect to eria i a a i matters and 
the enforcement of law", on a statewide baaia. 24 V.S.A. $ 312. IC 
one were to adopt the Government's expansive interpretation of 
"equivalent officer", not only the atate police, but also tha 
sheriff of any Grh«r county in the atater coild aerve as the G1.E0 
for Orange County because, in a jurisdiotionuil sense, they would 
have the aaioe oowera with respect to criminal matters in Orange 
Co'onty aa Sheriff Frank. 

A0 72A 
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Even i f the otate F o l i c e could f u l f . L l l the r o l e of CLEO for 

Orangr: County, i t is not clear to tha Court that Sheriff Frank haa 

ever been raaioved as CLEO cr that any fe.der^d agency haa informed 

Sheriff fra.ix Chat he aoes not have any .r-olJ-gationB under the Brady 

Act. The only proof offered on thia poir.t by the Government ifi a 

latter from Conmdssioner Walton of the V.srm'nt State Police to 

Sheriff Frank, which states that Conmias Lonor Walton will request 

that ATF renove FronJc's name from i t s l i - t of CLEOa.* Itotably, 

tlie Government's brief is completaly bersft of reference to aay 

authority that gives the State of Vermon": the power tc relieve 

snariif Franx of an obligation imposed under federal law.* 

Sheriff Frank has understandably ccntinuad ircoeasing background 

checks under the asauiaption that the he :la e t i l l the CLBO because 

he haa never received notice to the contirar-y from any federal 

AO 72A 

« Tha Government asserts in i t a brief that ATP has removed 
Sheriff Frank from the CLEO poaition and suistitttted the Vermont 
State Police. However, the Government l(jft tha cltatxon to tne 
Federal Register blank.The Court has coadvcted several database 
searches in an attamnt to find any rafarcnoe in the Federal 
Register to a change'in the CLSO for Grange County but nas teen 
unable to do so. 

' The Government's brief mantiocn ttat "the State Police 
would designate itaelf as the CLBO for an^ '^J-^'^fii^'S where local 
law anforcemoQt officials who also •satic:i3.ec the CLBO definition 
did not want to parform the CLSO's dutieu. . . .[Pllaintiif 
volunteered to assume t.he CLBQ'E datiea ]:or Orange county, and was 
designated aa ouch by the Commissionex." So-* a brief at 21, ^ 
Implicit in tiiG Gcvemment's deacription ia the assumption tna^ -ae 
Commisaioner of tha State Folice, as cppoaac! to ATP or a local 
o f f i c i a l , has tho power to - designate" itaelf or eiae aa 
the CLEO for any jurisdiction in Vermont,. Given uh&t tfte state 
police aro not mentioned in the definition cf CLEO, i t would seem 
odd that the statute delegates to the state police the power to 
-deeignata" Sheriff Frank aa the CLEO for Oxaage County, or to 
"designate" itaelf CLEO i f Sheriff Frank challenges the 
conetitutionality of the statute. 
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agfsncy- Accardiagly, to at l e a s t 3QJM 'jxt^nt, Sh«rj.ff Praaxjc i a 

."itill functioning as the CLSQ, 

1.1 'sum, Sheriff Frank is in the foLloii'iag position, A fs^darai 

lav; iajpo3«s certain arguably unconatifitioral obligations on chiefs 

of police, sheriffs, or equivalent of£ii:arr. As a Sheriff, Frank 

reasonably believes he must comply with the law and haa dene ao, 

hut. hag challenged the constitutionality ol the law. A third 

party, the state of Vermont, claima to IJS <a equivalent officer and 

has told Sheriff FraflK that i t will assume his federal obligatione 

because his challenge to the law Biakes ;.t clear that ha no longer 

wishes to comply with i t . Sheriff rrank coea n.ot agree that the 

third party is legally his equivalent, aor does he believe that ths 

thi.rd party, which is not a federal agency, can eaccuaa him frani 

psrt'crniauce of his duties. Ha therefor«j seeks a Court order 

declaring tha law unconstitutional but tias continued to perform ths 

functions required uad^ the law because no party with the 

authority to xelieve him of hia federal obligetions has done ao-

For a l l of the above reasons, the Court finds that Sheriff 

Frank's injuries are directly traceable to the Brady Act and that 

Coimtiaaianer Walton'a offer to serve as CLS3 did not deprive 

Sheriff Frank of standing becauae: (1) the jtate police in Varxnont 

are not "equivalent officers' undar 18 TJ.S.<:. S 922(s) (8) aad 

cannot serve as CLEOa; (2) Sheriff Frank baii never been ramoved aa 

CLEO by a party with authority to raniove hiji; and (3) the atate 
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police never had the power to relieve t-e Saeriff ot his 

obliqatious under the Brady Act in the iixst place." 

c. Rodrsssability 

Tt ia clear that a decision by thi: Coart in favor of Sheriff 

FrarJc w i l l redress his injurias in that he y i l l no longer have to 

perform background checks at a l l i f enfcrceaent of the Brady Act is 

enjoined. Because Sheriff Frank has ahi-.wn injury in fact, 

causation, aiid redreasability, ha has s-andLng to bring hie claim, 

the merits of which w i l l now be addressed. 

3. Tha Tenth Amendment Challanga^* 

Sheriff Frank's Tenth Amendment challeage ^o the Brady Act is 

relatively ctraightforward. He raliea cn ̂aw York v. CJnited 

States, 112 S.Ct. 2409 (1992) to supper: his contention that a 

The court notes taat while -cna impoeltloa o£ federal 
3iandates on local law enforcement officials and the subsequent 
agreeir.cnt of a state entity to voluntarily laaume tne . 
resDcnsibiiitiea of the. local official .:.a9 created somewhat unique 
standing questions, thrffresult i s generally consistent with tho 
Sapreme Court'B observation in Lujac thiStJ 

When the sauit is one challenging t:-..a Isgality or 
government action . . . the nature and extent of facta 
that jmist be proved (at the t r i a l ^tage) in order to 
establish standing depends considerably upon whether the 
plaintiff ia himself an object of the action (or foregone 
action) at issue. If he ia, there i s ordiuarily l i t t l e 
question that the action or inacticn hiB caused him 
injury, and that a judgement ptaverting or requiring the 
action will redreaa i t . 

112 B.Ct at 2137. 

Sheriff Frank's contention t.hJt the Brady Act ia beyond 
the scope of Article I, sec. 8 i s aubaua.ad ifitbin the Tenth 
Ĵ mendment analvBie and will not be addr^aaei separately. The Tenth 
Amendment only applies to powers " . . -act delegated to the united 
Statea . . . Therefore, any Tenth tondaent A J ^ f ^ ^ ^ i S L JH« 
facto arguanent that the poŵ r in quetticn w»a not delegated to the 
United States In another provision of tha Csnetitutlon. 
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.fedacal ^tat-ate xcay not dixsct him, a l':c2U o f f i c i a l , to perforn; 

background checks cr othflrwiiie implement: a federal program. 

Although tha Goverxunent viqcrously disputes Shariff Frank's Tenth 

AmendjaeuL ac^iysia, i t also disputos that t.̂ e Srady Aot requiraa 

^ny action on his part, Rather, the Goremmaiit raaaoao, Brady 

merely requires him to "oonsidar" whath^jr or not to perform a 

background aheck in any given case. Accordingly the Court must 

fir a t detaraiiae what the Drady Act requires Of Sheriff Frank prior 

to determining whether such requiremanta ar.s constitutional. 

1, Section 922(g)(2) 

section 922(3)(2) provides: 

A chief law enforeement affdoe:- t«i whom a traiiufaror 
has provided notice shall make a rciisorable effort to 
ascertain within 5 business days wbsther raoaipt or 
possession **mnld be i.-i violation of th« law^ including 
research in whatever State and local, recordkeeping 
systems ire available and a nationa;. sjgtem deaignated by 
•the Attorney Geueirttl. 

Sheriff Frank reads this provision £.3 rsquiring that some sort 

of background check be performed by hija. Tha Government, however, 

reads the "teaacnable effort" provision -ixpa.iaivaly, concluding 

that a "reasanabla" effort may be no effort i t a l l . The ATF Open 

latter atatea, for example, that "(i]n r j r a l , apargaly populated 

ccuntias where many handguns purchaaars ara ]j«uraonally known to tha 

CLEO, l i t t l a cr no research aiay be neces.'sary in many cases," ATF 

Op«a letter, paga 10^. 

The Government plaoes qxeat weight on this etateaeat as 
nxtxculaticg tde poaition of ATF with reg.urd to the definition of 
reasonable effort. However, the ATF Open latter i a leas than 
consiatant in i t s diacussion of "roasonab;.© effort," l a addition 

(continued...} 
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Once again, however, tha Government'i interpretation of the 

.statute is clearly contrary to the int.int of Congresa. To begin, 

th- atatute states that CLSOs "flhiil" :iake a roascnable effort to 

deter^idng whethe^r a transfer 1..̂  prohibited. Moreover, the Gcngresa 

ap^^cifically rejected ao amandmen- that would hava changed " shall-

to "aay". H.R. Rep. 344, 103d. Cong., lat. Sess, p. 39 (1993) 

reprinted 1993 U.S.C.C.A.K. 1384, 2009. i t ia hard to imagi.ie a 

clearer indication of Congressional intent that a provision b«» 

mandatory rather than discretionary. 

Perhaps tha most important phrase Dve::looked fay the Government 

is "including research in whatever Stat.^ and local recordkeeping 

• systeoiB are available and a national ayiiteai designated by the 

Attorney General." The use of the word "ircludirg" indicates that 

a r<?asoniible effort will inolude, at a zanlmuai, research in the 

national system designated by tha. Attorney General aad scaearch 

"WhateverState and local systems are .ivailable. 

Thua the CLEO "sha^" ziake a "reasunabLe effor^^' to ascertain 

whether a transaction la prohibited, -ixi:;lu.liag" some designated 

r-ssearch. These terms cannot be reconciled with tha Government's 

contention that Sheriff Prank ia not required to perform some type 

of background che^k when he rece.ives not..C8 of a proposed tranafar 

"(...oontinuad) 
portiona of the lettar quoted by tie aoverunent, the Open 

I f l l t i »^*tea that "tha law clearly anticipatea some S i n i S l 
?he fact°-harJh°°"™°^^^^'^^^^^« records." (pT 9). m city ^ t t 
h^n^i» ' : there may be flome j.nstancaa In rural countlaa when a 
handgun purohaaer la personally known to the CLBO, ma.king research 

^° undercut the m*idatoiy na?n?e^£ S 
sratute in a l l other caaee. 
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(excap^:, perhaps, in thou« instajices vhen he might already have 

mind a l l the necessary inforjnatiou). 

The legislative history aiao refL^ctt the mondatcrv aatura ct 

the bû -kground checi.. The Summary and Puipose secT:ion of the Hcuse 

report states: 

Local law enforcement officisila are required to uae 
the waiting pariod to datarmina wl:;ather tho prospective 
purchaser has a felony oonviotion ar i s otharwise 
prohibited by law from buying a g-̂ n. 

Id. at 8 (emphasis added). 

Purthem^re, the "Brief Bxplanation" of the b i l l contained ir. 

the.House report statea: 

The b i l l requires local law eufo::ce.iient officials to 
aiaks a reasonable effort to ascertain whether tha 
pro.<;pactive purchaser is forbidden frem buying « handgun. 
This background oheck :uuat be conc;ct<d within five 
business days from the date on whi-rh the proanective 
purchaser f i r s t indicated hia or hor jntantian to 
purchase a handgun. 

Id, at 10 (eoaphasis added) . 

T7he Court con^jlude:; that the Brady Ĵ ct places a duty on 

Sheriff Frank to perform some type of bi.^kground checjc. The j 

question then becomes Whether auoh a reqiuirsmaat ia consiatent with ; 

the Tanth Amendment. j 

2. i\re;r yorA- v. Unltad States | 

.Vew Yovk V. United States, U2 S.Ct 2408, i s the moat recent | 

Supreme Court caae discussing the Tenth .foBeudaent and the ability 

of the Gongrea, to require atatea to ragulala or to administer 

AO 7iA 
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constitutionality of the Low Level Radioac:ive WaBt« Poiiay Act. 

The Act contained a ^take t i t l e " provision that gave each atate twc 

cptiona tor dealing with certain kinds of radicactive waste within 

i t s borders. Id. at 2416. Th« states c.:ulc, «ith«r enact 

legislation conaiatent with Congressional ciractivea or "take 

t i t l e " to the waste within ita bordera n.nd face l i a b i l i t y for a l l 

damagoa oauaoel by tho waate. I d . 

The Court found that becauae Congress lid not have th« 

authority to impose either option as a :iree standing requirement, 

neither did i t have the authority to offer ,i choice between the 

two. Id, at 2428. Jufiticfl O'Connor, writla.f for the ma:iQrity, was 

careful to point out that there are many pe^miaaibla ways for 

CoagxeGB to encourage a State to ragulat- i i . a partioular way. For 

ft:.:ar>plo. Congress may a t t a c h conditions .:a tha r e o a i p t of federal 

funds, Souti Dakota, v. Dole, 483 U.S. 20.'! (1987) (Congraaa may 

condition receipt of highway funds on thu adoption of a minimum j 

drinking age) or ^ y , when operating pursuant to the Commerce 

Clause, offer Statea the rhoioe of rcgulrtiog « given area 

acoordiaig to federal standards or having state law pre-empted by 

federal regulation. F.cdel v. Virginia Surface /lining- i RealaoAtloa 

Aff^^, Inc. 452 U.S. 264 ( 1981) (upholding SurCaca Mining Control and 

Reclamation Act of 1977 because atat«- w«r. ..ot co«p«llod tc enact 

Dn-nor«.. ai?* 921®"™^?^ beaoana the faot thut "for a l l practical 
o b i e ^ t i o n r'-^^ ̂ ^'^^ ^^^^^^ axcluaival^. ou î aw TorJc. ^ S a t 
a x c i J I i S i w °'='*̂ «̂°*̂- o« couraa, i f a ;Janiy ia going to rely 
d i l i S a i y ^ i ^ S " ««»e, the moat recent riupi'one clurt caae ^ 
discuaaing the issue at hand ia not a bad eScdot. 
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federal pro^r^ but ooulJ choose not to p.^icipata tha fedara. 

prcgraui, in which ĉ aso reg^aation wouii f . i i l tc th* Federal 

Government,. Justice O'Connor explained .hy such "encouragement 

\ fr.:au -the Podvtial Government is permiaa;.ble: 

I By either of these two methods, a« any other 
pariruseibl© method of eneouraoina » ci-n+o otnor 

t̂ hfSSî iM^̂ ^̂  
3Û i?ien; ^ 'W '̂̂  =̂ -̂n̂ Ŝ:; ll̂ Z f̂Ĵ ^ l̂̂ '̂'''' 

di^t??!^^ contrary to local intararta, thay mS elect: 
ore£«r i?!-*" " rekdanta^ould prefer their government to devote ita attention and 
b r ? n ^ r ' PJ-^^i^""^ other than tboa.. d e ^ 5 2 4 ^ ^ ^ 

f°IeST? rather than the State b.̂ ar the coJ? of a 
' l l t l d -̂ '̂̂ '̂'̂ ^^ '̂̂  regulatory prog:ra«, and they may 

«-«T:e oirtu^als remain aocountable to the people. 

I d . at 2428. 

in contract, the take . i t l e provi,ion ;.n W fori, required th« 

atat:es to comply vith one of two opticnr, both dictated by th* 

Pederal Government, and>aa therefore invalidated. The Court 

explained: 

«ther'^?Ls?af *P5'«"'3 b« unique. Ho wcaer xeaeral,statute has been citef which Qff«?« ̂  B4.«4.̂  

enuSera^iH P̂ °̂ «̂̂ =>'̂  ^y^"? outside of Congrear 
!J^f f powers, or as infringing ueon the core of 
proSLforr"^""^'^ "served by the Tenth ASndSSn?, ?he 
Go?I™ent r i ^ ^ structure of v^ovarnment eatablished by tho Conatii.«t:.oa. 

Id. at 2429. 

yorj, controls the outcome of thin esse, idka the take 

t i t l e provision in Ne^ York, the background check provision of the 

2a 

r 1. r 
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I 
Brady Act has provided no option to local cf f i c i a l s but haa merely 

dir^.cted them to ad::u.nister the federal pregram. Whether a Vermont 

Sheriff i s to be courpelled to undertake tha duty of oonducting 

bac:<grou.,d check. i= a decision that th^, Varmont Legislature, not 

tht. United Statea Congress, aiuat siake. This i s ao baoauae the 

Vemont Legislature, not the United Statea :ongress, ia the only 

legislative body that can determine how these dutiea affect a l l 

other duties a sheriff i s required to p«rfo:rm. I t ia the Vermont 

1^-gislature that determines the Sheriff-s s.aaxy and detemdnea his 

or hsr duties. This onactinent inproparlj' cmnnanda action on the 

part of a local law enforcement of£iaial. •..•here can be no doubt 

- that such a command is unconstitutional. 

rAmA^i iu^ ^^^^^ ̂ 1 ^̂ "̂  Federal Government may not 
compel the states to enact or adninistcr a fladaral I 
statutory program. j 

Id. at 243S. | 
I 

The Government's attempts to distinc^uish Nav Hark are | 

unav.:iiling. Moreover, i^ny of i t s arg'^s.its were flatly rejected ] 

by the Court in Yack. Tor example, the Sovemment contends at 

one point that: 'New York did not sugg«,t thit the federal 

government can r.ever mandate that state gove::amenta aasiat in the 

enforcement cf federal statutes." Defendant'i. Opposition To 

Plaintiff's Motion for a Preliminary Xnju:.ct:.on, at 30. On the 

contrary, No»- York appears to suggest just tt.at: 

riAoa United States argues that th< Constitution 
VtllL a o J ™ '=J^^^ftarices, panait :!ed«ral directives to 
thia nln«o^??f u ̂ ^^^^^^ are cited to support tnia proposition, but noaa aupport i t . 

at 2429. 
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(R«r. 9/B2} 

Cf partic:ul*r note is the Governmu .:it' g contention that .Vew 

i'or.c i s difltingulshablo n«cau8© the ot.5tut» at iaaaa thara was 

directed at states and completely domi:iata i state legislative and 

retralatory processes, m essence, by nakiag this argument the 

Government coaoodec that Coagreas could not compel the statee to 

Pftfli lagialaticn requiring a i l local law ar ilorcenent offioiala ̂ o 

con..-luch background checks. What ia remar.kebla ia the Government'a 

apparent contention that Congress ia aoaiehcw on iaettar 

constitutional footing i f i t hy-paaaoa the state legislature 

altogether and directly ccmpela state a-d local officials acting in 

their official capacity to undertake federally mandated duties. Of 

course, i f -hia vara the caae, Congress wou.Ld nevsr have to 

encc^orage states tc adopt legislation be=au:.e i t could dimply 

"eliminate the middle man" and pass federal legialation requiring 

otatc o i i i c i a i a to carry ouL the deaired federal programs. 

Other argiuuents advanced by th« Govarm«at can easily 

dismissed. As in iVew ŷ r.'c, references to Tenth Amendment casea 

that disouBs the authority of Congresa to subject state govemmBat* 

to generally applicable laws, ..g., Gar-cia v. Sen Jiatoaio 

Metropolitan Tranait Autiiority, 469 U.S. 528 (1985); .V^tioaaJ 

League oi Cities v, Vs^ry, 426 U.S. 833 ;1975), are inapposite 

because the Brady background check provisions are not generally 

applioable, but are diractod solely at iosal law enforceoe.it 

of f i c i a l s . 5ee .Yê  yor/c, 112 S.Ct. at 2420. 

Mor is thia a case addresaing the ability of Congraaa to pass 

iawfl enfcrcoable in atate courts. E , g , , T«iffta v. JCatt, 330 U.S. 386 
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(1947). Such cases merely iavclva apc.lication ot tha Sapramacy 

Clause and are not concerned with tha Fedaral Govornaent'e ability 

tc compel non-judicial officers to impleaant federal programs. 

Ait.^ough ?TRC V. Mieaissippi, 456 U.S, 74 2 (1982), held that a 

.5tata ad;iiiniatratlve body, tho Miasiseippi Public Service 

Commission, could be compelled to adjudicate disputas arising undar 

a federal statute, i t is within thia clasn of casea because the 

Court found that the administrative bcdy vas part of the "state 

adjudicatory machinery" and that the caae waa thorafora controlled 

by Testa v. JTatt. Id. at 760, 761." .Accordingly, neither Testa 

V. JCatt nor FEP.C provide any aupport f«3r the proposition that the 

Fodoral Governaent may =oaraand that nori-adjudicatory state 

officials to carry out federal direotivas. 

Finally, the Government (and amioJ.) also discuss at length the 

pressing need for federal legislation ;3uch aa the Brady Act. i do 

aot question the sincerity of thoae who ha/a worked £or paaeage 

the Brady Act,, nor do ff at a l l dispute tha fact that the Federal 

Government inay regulate the transfer ot" £i;:earm«.̂  However, 

Laudable onds oannot b« used to Justify umjonstitutlonai means. 

[Pvt. d/82) 

" The Court noted that any othe:r di^cisioa would allow the 
disregard the pre-eminent positicn held by federal law. 

M f i at 751. No such concerns aae present hera, where no 
state ad:]udicatory machinery" is involved. 

. , ^" Although the aubject of federal law uhallenged here i s 
Z-̂ k'*ff"̂ «*̂  °' handguns, this case has abtolutely nothing to do 
with the s«cond Amendment or the right t;o bear arms. !I?his caae ia 
about tho ability of the Faderal Govemiiient to require action on 
the part of local officials. 
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~uiiticp. O'Connor addresnod thia very qt̂ E-at: on in .Vaw For.'c. H«r 

v/ords are equally applicable here: 

Seme trit;i8 axe ao basic that. like tha air eironnd 
ua, they are saaily ovarlookad. Kuch of the c;cin8tltu.tion 
i s concerned with setting forth thu fc:rn of our 
governm«̂ nt, and the courts have traditionally invalidated 
measureK rieviating from that form. Tt.e reault aay appear 
"formalist.lc" to partisans of the riaaeura at issue, 
because such measures are typically tbe product of the 
era'c perceived necesHity. But tho CcnstitUtion p r o t e c t s 
us from our own best intentions; It: divides power among 
sovereigns a.nd flraonq branches of government precisely ao 
that we may resist the temptation ;:o concentrate power in 
one location as an expedient solution to the orisis of 
the day. [The isaua before tha Co::T-t) i s a pr-aooing 
national problem, but a judiciary that licensed extra-
constitutional government with eaci.r issue of comparable 
• gravity would, in tha long run, be far worse. 

iVeiv yor.":, 112 S.Ct. at 2434, 

Beliavixic aa I do, that tha Tenth /"̂ men'iment of the United 

5tat:ea Couatitution prohibits the United Stiitea Congreae from 

•jscrpmg the power of the Vermont State Leg .slature hy requiring 

local law eafzjrcement tc administer thi^' federal program, I 

conclude that 18 U.S.Cs 922(s)(2) i s u:icoi.atitntional. 

2. 18 U.S.C. S 9220)(6)|B) and 922(a) ;S)(C; 

Because S 922(3)(2), which requires thet CLBOS conduct a 

background check has been invalidated, S 922(s)(6)(B)(which dirccta 

CLSOa to deatroy records received or ganttratad aa a result of a 

background check i f the transfer ia allowad) and 

S 922(a) (5) (C) (which directs the CLEO to prctrida a written 

explanation to a party whose proposed tranafar is denied) are no 

longer mandatory provisions, Theoe proviaioijs will only apply to 

those CLSOs who choose to cooperate with S 9,12(s) (2), No CUSO i s 

compelled to comply with thaae provision becauae he or she can 
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choo3-̂  not tc parcicipatB in bawkground «be;ka at a i l . Therefore, j 

theae provisions are not ijivalid once the muidatory nature cf S j 

922(3)(21 is aiiminated. 

C, Severability 

In Aiaskd Airlines, lac . v. SrocA;, -180 U.S. 678, (1987) the 

Supramc Court established that "Cujnlaaa i t is evident that the 

L.^gisiaturo wculd net have enacted thoa<3 provisions which are 

within i t s power, independently of that whish ia aot, tha invalid 

part may be dropped i f what i s l a f t i s l u i l f opsrable a» law." Id . 

at 584. Moreover, when Congress adepts 3. se/erability clause there 

ia a presumption that tha anconstitutio-.al part of act ia 

severable. Id. at 586. The Gua Control Act, which the Brady B i l l 

aa^andad, contains « aev«rability claufce. 18 U.S.C. $ 928. 

I t is net evident to the Court tha: this presumption of 

severability has been overcone by tha Plaintiff, Sheriff Frank 

baldly asserta that the Act would "serva no purpose" without 

mandatory background checks, but he provides no support for that 

proposition. Jloreover, Sheriff Frank labors under tho assumption 

that without a mandatory provision, no background checks wiU be 

don« at a l l . However, to the extent th:.t ofchor Sheriffs or Chiefs 

of Police elect to cooperate with fad«r;,l offioiala in 

administering the Brady Act, the Act wiii fanction as congresa 

intandad. -Without the mandatory background check, the Aot can 

operatQ aa intended by Congresa with th« exreption that local law 

onforcaiaant would than have the option, ratier than tha obligation, 

of conducting a background check during the five-day waiting 
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oer.od.- 3e=»u.c tne Act i» » t i U "tully op« r»i.le l.w" 

Br.dy act roinalns ful ly oparatlonal. 
COSCLOSIOK 

Ihe court oonclad« that la U.S.C. S 92::(.)(2) i . " 

u«o..*itutlo„.l ^ d a t e from Co«,r«a vhich violat*. the Tenth 

;«.nd«.nt ol the O^ted States Constitution. The Court hereby 

OBDBRS that iudgemeat eh.ll ent« dacleria, .motion =« 

•4-..^- .T,*! and void and pemia:iently an joins tne Title- la unccnstjitutxonai ana voj.u a.^.* i 

,„it.d states fro. enfoxoin, that provision U the District oi 

v«r».tt. The re,«.inder ot the Brady Aot re^a^s una^acted hy the 

jttdgament or by thle ORDEH. 

Dated at Burlir^toh, i:> the Diettiot oJ V^r^nt, thi. 

day of August, 1994. 

Fred I. Par̂ .»r 
Chisf Judge 

There can be no doubt t ^ ^ j V ^ J I ' S •SSnd^'SSSkst'" 
i t in their own best interest to conduc: background 
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MEMORANDUM FOR LLOYD CUTL2R, WHITE HOUSE COUNSEL 

PROM: THE DEPUTY ATTORNEY GENE! 

SUBJECT: DEPARTMENT OF JUSTICE ADVISORY REPORT 

Constitutional Challenge to Brady Law. The Federal D i s t r i c t 
Court f o r tb9 Southern D i s t r i c t of Mississippi held m a decision 
issued June 3 that the Brady law's mandatory background checks 
v i o l a t e the 10th Amendment. The Court rejected our standing 
arguments to reach the merits or the case. 

The opinion states that the mandatory background checks 
transgress the proper d i v i s i o n of authority between the federal 
government and the states. The Court also noted, however, that 
the r e s p o n s i b i l i t i e s that the Brady law places on loc a l s h e r i f f s 
are not p a r t i c u l a r l y onerous, and found that some of the duties 
required of law enforcement o f f i c e r s are "clearly de minimis" and 
therefore do not viol a t e the lOth Amendment. 

Holding that the T.andatory background checks are severable 
from the rest of the statute, the Court upheld the waiting period 
and the means fo r voluntary/ background checks. In addition, the 
in j u n c t i o n against enforcement of the offending provision i s 
l i m i t e d to the p l a i n t i f f s h e r i f f . 

The Mississippi court i s the second (a Montana federal 
d i s t - i c t court was the f i r s t ) to hold a portion of the Brady law 
unconstitutional. A Texas federal d i s t r i c t court recently upheld 
the law's c o n s t i t u t i o n a l i t y . Similar lawsuits are s t i l l pending 
i n .Arizona, Louisiana, Vermont, and Calif o r n i a . 



THE WHITE HOUSE 

W A S H I N G T O N 

June 6, 1994 

MEMORANDUM FOR THE PRESIDENT 

FROM: LLOYD N. CUTLER 
SPECIAL COUNSEL TO THE PRESIDENT 

JOEL I . KLEIN 

DEPUTY COUNSEL TO THE PRESIDENT 

SUBJECT: CONSTITUTIONAL CHALLENGES TO BRADY ACT 

We recently advised you that a federal d i s t r i c t court in 
Montana held that one portion of the Brady Act — the provision 
requiring local law enforcement o f f i c i a l s to conduct background 
checks — violates the Tenth Amendment to the Constitution. 

A second federal d i s t r i c t court judge, in Mississippi, has 
now similarly invalidated that background check provision on 
Tenth Amendment grounds. 

At the same time, however, a federal d i s t r i c t court in Texas 
has upheld the background check provision of the Brady Act under 
the Tenth Amendment. In the Texas case. District Judge Edward C. 
Prado — a Reagan appointee — found that the Brady Act imposes 
only "minimal duties" on local law enforcement o f f i c i a l s : 

[T]he Brady Act confers great discretion on each 
chief law enforcement officer to determine what i s 
a reasonable background search under the 
circumstances. Indeed, under the Brady Act no 
search may be required i f circumstances dictate 
such a conclusion. Furthermore, the duties placed 
on chief law enforcement officers are only 
temporary and are phased out within five years 
under the terms of the act. 

The court explained that the duties imposed on state o f f i c i a l s by 
the Brady Act "greatly resemble" the types of duties that have 
previously withstood Tenth Amendment challenge in the Supreme 
Court and lower federal courts.^ 

1 The Texas court also rejected a Fifth Amendment 
challenge to provisions of the Brady Act that the pl a i n t i f f 
alleged could subject a local law enforcement o f f i c i a l to 
criminal l i a b i l i t y for failing to make a reasonable effort to 



The Justice Department has received information that the 
plaintiff in the Texas case may not appeal the d i s t r i c t court's 
decision. 

The Justice Department i s currently reviewing the new 
Mississippi decision, under normal procedures, to determine 
whether an appeal i s warranted, and the form and timing of any 
such appeal. We are unaware of any reason not to appeal 
promptly. As we advised you in our previous memo, the Justice 
Department has not yet appealed the earlier Montana decision 
because the Department has f i r s t asked the d i s t r i c t court to 
reconsider i t s grant of an injunction that appears nationwide in 
scope. The Mississippi court, by contrast, entered an injunction 
that applies only to the particular p l a i n t i f f in that case. 

Other Tenth Amendment challenges to the Brady Act are s t i l l 
pending in federal d i s t r i c t courts in Arizona, Louisiana, Vermont 
and California. 

We w i l l advise you of further developments as they occur. 

ascertain i f a proposed gun sale violates the law. The court 
held that "[g]iven the ambiguities inherent in the statute and 
the lack of a plain statement from Congress, the criminal 
provisions do not apply to duties imposed upon chief law 
enforcement officers by the Brady Act." This conclusion, also 
reached by the Montana d i s t r i c t court in i t s Brady Act case, i s 
consistent with the Justice Department's position on the issue. 



THE WHITE HOUSE 

WAS H1 N GTO N 

May 26, 1994 

MEMORANDUM FOR THE PRESIDENT 

FROM: LLOYD N. CUTLER 
SPECIAL COUNSEL TO THE PRESIDENT 

JOEL I . KLEIN ^ 
DEPUTY COUNSEL TO THE PRESIDENT 

SUBJECT: BRADY ACT LITIGATION 

We have received your note requesting a status report on the 
government's response to the recent federal court decision 
invalidating a provision of the Brady Act. 

As you know, the Brady Act re l i e s on local law enforcement 
o f f i c i a l s to undertake background checks of prospective handgun 
purchasers during the statutory waiting period. 

Several local law enforcement officers have challenged the 
constitutionality of these background check provisions in six 
federal actions filed in Montana, Texas, Mississippi, Arizona, 
Louisiana and Vermont. The complaints in the six actions are 
virtually identical, alleging that the background check 
provisions violate the Tenth Amendment by compelling the states 
to enact and enforce a federal regulatory program. 

^ Specifically, the Brady Act requires prospective gun 
purchasers to complete a form that i s submitted to the gun 
dealer. During the waiting period, the gun dealer i s required to 
notify the local "chief law enforcement officer" of the contents 
of the form and to provide the o f f i c i a l with a copy of the form. 
18 U.S.C. §§ 992(s)(1)(A)(III, IV). Once the local law 
enforcement officer receives the form, he or she i s to "make a 
reasonable effort to ascertain within 5 business days whether 
[the proposed] receipt or possession [of the handgun] would be in 
violation of the law, including research in whatever State and 
local recordkeeping systems are available and in a national 
system designated by the Attorney General." Id. § 922(s)(2). 
The dealer i s prohibited from actually transferring possession of 
the firearm to the purchaser until the local law enforcement 
officer advises that the proposed transfer would not be i l l e g a l , 
or until 5 days have elapsed from the time the law enforcement 
officer received the notice of the proposed transfer, whichever 
occurs f i r s t . Id. § 922(s)(1)(A). 



The Montana Decision 

In the only case decided to date, the federal d i s t r i c t court 
in Montana invalidated § 922(s)(2) of the Brady A c t — the 
provision that requires local law enforcement o f f i c i a l s , upon 
being notified of a prospective gun purchase, to "make a 
reasonable effort to ascertain within 5 business days whether 
[the proposed] receipt or possession [of the handgun] would be in 
violation of the law." The d i s t r i c t judge recognized that the 
Tenth Amendment does not absolutely prohibit Congress from 
requiring state assistance in carrying out a federal program; but 
the judge concluded that the burdens imposed on local o f f i c i a l s 
— including a requirement to do "research in whatever State and 
local recordkeeping systems are available and in a national 
system designated by the Attorney General" — are sufficiently 
great to implicate constitutional concerns. Significantly, the 
Brady Act does not afford states an express opportunity to "opt-
out" of these requirements. 

At the same time, the d i s t r i c t judge also held that the 
specific provision he invalidated, § 922(s)(2), i s severable from 
the rest of the Brady Act, thus leaving the Act's other 
provisions — including the waiting period — intact. The only 
r e l i e f granted by the d i s t r i c t court was an injunction 
prohibiting the United States from enforcing § 922(s)(2) against 
local o f f i c i a l s . The d i s t r i c t court's injunction, however, 
appears nationwide in scope. 

The Justice Department's Response 

We have been advised that rather than immediately appeal the 
Montana d i s t r i c t court's decision, the Justice Department on May 
24 moved the d i s t r i c t court to reconsider i t s grant of an 
injunction that appears to be nationwide in scope. The Justice 
Department believes a nationwide injunction i s insupportable 
because this case did not involve a nationwide class of 
plai n t i f f s . 

Filing of the reconsideration motion in d i s t r i c t court w i l l 
t o l l the time within which the government must appeal. I t i s the 
Justice Department's view that postponing an appeal on the merits 
i s appropriate because the injunction has l i t t l e practical 
impact: the Department observes that the Act vests local 
o f f i c i a l s with great discretion anyway, and the Department had 
always intended to rely on good-faith voluntary compliance by 
those o f f i c i a l s . 

The Justice Department cannot predict with any certainty the 
outcome on appeal. The Department expects rulings shortly in two 
of the other pending d i s t r i c t court cases challenging the 
constitutionality of these provisions. 

We w i l l follow developments in this matter and advise you as 
the cases proceed. 


