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UNITED STATEBS DISTRICT COURT
FOR TEHE
DISTRICT QF VERMONT

Shariff Samuel Trank,

v, 2:¢94-CV-135

Unitaed States of Anerica,
Yafandant.

FIHNDINGS OF FACT, OPINION AND ORDER

Y _ :
! ) Thias marte- cams befora the Court on Pla:ntiff’s dMotions for a

Temmorars Rastriiniag Order and/or Preliminary Injunsticn. The

| Court held a neiring on the Moticn for a Preliminary Injunation on

' Jage 2, 1994. At that time the parties agreed to consslidate the

hearing with a :rial oo the merits pursuant to Fed. R. Civ. 2.
€5(a)(2). After cuneidering all testimony, aZfidavits and
acrquments submi:ted by théipartiaal, the Court enters the

following findiags cf faet, opinion, and order on the merits of

1 thig case.

- The Ciurl: also considered tha amicus cuoriae orisf
submirted by EBaidgqun Control, Iac., Center to Prevent Handgun
Violence, Major cities Chiefs of Police, Internaticnal Association
of Chiefas of Police, Natlonal Association of Police Organizations,
Fratexnal Order of Police, Police Foundation, Federal Law
Bnforcemant Offlcars Association, Police Bxecutive Research Forum,
National Troopa:s Coalition, and National Organizatioen cf Black Law
Enforcement Execut:ves. FPurther references to this brief will be
designated °*Ami:us Brisef, p. "
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Findings of Fact
l. Shariff Semuel Frank 1s the alected Sherif? ot Oranga county,
Vermont, a jurisdiction of 992 square milas with a population of
approximately 36,000 parsens..
2. The Crange County Sheriff‘ s Department caonsiscs of twe full
time law enforcemont officers: Sheriff Frank and Deputy Dennis
MoClure.
3. The duties of the Shariff are definred by 24 V.S.A. Chapter 5,
subghapter 5.
4. On a typical <ay, the Sheriff’s office will have the Sheriff

and ome full time seputy on duty.

S The Sheriff’s Cepartment providas court security in the
county, transpcrts state priscners, transports acme wental health
patients, serves p-ocess and writs, investigares crime, and'patrolg
the jurisdicticn.

6. Funding fcr tie Sheriff‘s Department comes Irom three sources:
the State of Varment, Oranga County, and privata sesurity
contracts.

7. The Vermont S:ate Zolice respond to criminal aetivity Iino
Orange County, enf:rca motor vehicle laws, and patrol the county.

The Vermont State folies do not pravide court security, prisoner

transpcrt, menotal health transport, or servica of precess in Orance

County.
8. On Januvary 21, 1554 the Bureau of Alcoho), Tobaoco, and

Firearms (ATF) sen: an "Open lotter to State and Local Law
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mpforoement Officials” cn the topic of the so-called Brady B1113.
In this let*er ATF iiscussed the definition c¢f chief law
anforcement officer (“CILs0"), which the Brady H4ill defines as “tha
chief of police, the sheriff, or an equivalent officer or the
degignee of suct individual," and gtated its opinion that the
definition of CLEO was broad enough, in scme cases, to apply to
more than ome official in a given jurisdiction. The lstter alsgo
expressed ATF’s oplnion that, in jurisdictions where more than one
official satisfied the definition of CLEO, law snforcament
officials could agrae on having ocnly one serve as CLEO.

S. Cn Janunary 31, 1934 a mesting of all interested law
anforcement agercies was held at Norwich Cniversity to discuss the
implementation ¢f the Brady Act in Vermont. At this meating,
reprasentatives of local law enfurvement agencies, the Vermont -
State Police, aré the Bureau of hlcchol, Tobacao and Flrec-ms (ATF)
wera preseat.

10. At the meeting, the obligations of CLEOs under the Brady Act
was discussaed.

11. Algc at the mesting, James Walton, the Commi ssioner of Public
safaty in Vermont, stated that the Vermont State Peolices was willing
to functicn as the CLKO for Brady Act nurposes, for any
jurisdictior in whizh the sherifi or local police depaztmént
declined to accept that reaponsibility.

12. Shariff Frank stated his willingness to sarve as CLEC for

Orange County at ths meeting, balieving that the ha was requirad to

* Purther Refersnces will be to "AYF Open Letter.w
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do so because !e was the Sheriff or Orange County and thus directly
ixplicated by the act.
13. 1In his cagacity as CLEO, Shariff Frank received notices of

proposed firearm %ransactioms frcm faderally licensed dealers, and

eithar Sheriff Frank or his Deputy ccnducted some type of
background check, ranging in time from 15 minates to six hours, fo:!

|

each proposed transaction to attempt to determine whather it wotld
viclate the lav,

14. Frior to the snactment of the Brady Act, 3heriff Frank would

sometimes condrct sriminal record checks in the normal course of .
his duties. The SterifZ‘s Department workload with respect to ;
background checks npproximately doubled after the Brady Act beczme |
aZfactive. !
15, On May 10, 1954 Sheriff Frank filed this caae} csecking to have%
anforcemsnt of the Brady Act enjoined aznd declared anconstitaticnal |
as violative of Article I,jsec. 8, as well as the Fifth and Tanth
Amendments of the Zomstitutlon.

16. Upon learring of the instant challeage to the Brady Act,

Commissioner Wzlto: wrotae to Sheriff Prank and informed him he was !
' |

requestling ATF to substitute Lt. Geuorge Contois of the Vermont i
State Police fcr Saeriff Frank as the CLEC for Orange Covnaty

because Commission:r Walton believed that Sheriff Frank’s conduct
in challenging the Brady Act’s constitutionality was evicdenca of

his desirs not to 2arvae as CLFPO.

AG N _Ns Ad . YMOre -~ . 1
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,17. Aftar receiving Commissioner Walton’s letter, Shar:ftf Fra-k
hes continted to perform background checks when Le 1is nctified of
proposed tianafer by federal firearms dealers.
18. Sherliff Frank has not received nolice from aay party other
than Commic¢sioner Walton reqarding his status as CLEC for Crange
County.
Copclusions of Law, Cpinion and Order

Ts prcperly analyze Shariftf Frank’s challenge to tre SBrady
Act, it is necessary to raview bcth the statutory framawork cf the
Gan Conﬁrol Act and the provisicns cf the Brady Act itself oricr t
any.discussion of Sheriff Prank‘s complaint.
'I. Statutory Framework

Tha sc-called Brady Act amends the Gun Contral Act af 1968, 1
U.S.C. § 921 et. seq., which created a federal requlatory schexe
governing the ;nanufacturc and diestribution of filreaxrms by privata
persons. Gne feature 9: the Gun Control act ia a requir=usnt that
a federal lice:ise be ogéained to engage in the business of
manufacturing, importing, or dealing in firearms in igterstate or
foreign cowmerze, 18 U.8.C. § 923(a)., Licensees are required to
maintain recoris of their tramsactions and to allow the 3ureau af
Alzohol, Tcbhac:so, and Firearms to imspect the records. 18 U.S.C.
923(g). Licen:ees ara also prohibited frcm transferring firearms
or ammupition :o any paerson the llcenses knowe, or hes raasonakle
cause to believe: is under indictment for, or has been convicted -
a crime punishable by impriscnment for a term exceading one year;

is a fugitive from Justice; is an unlawful user of cer-ain illega
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substances; his -een adjudicated a mental defective; ia aun illegal |

alien; has neun :ishonorably discharged from the armed forces) or
has renounced his or her U.S. citizenmship. 18 U.8.0. § 922/A)(1)-
(7).

Prior to the passage of the Brady Aet, foderal firearms

———

dealers were required to have customars fiil oat ATF form 4473, on

which the cus:omer certified that he or she was not uvrchibited by

law from recelving or possessing a firearm. 27 C.F.R. & 178.124.

whiz self~cert-if .cation was the only method by which a fedaral
firearms dealzr could determine whether or not a transfer was

prohibited.

II. The Brady act

The interin oravialons’ of the Brady Act alter the prior

scheme by impasiig on the licensed cealers an obligation, uader
certain ¢irocunstances*, to have the precapective transferee f1il
out an ATF Form 5000.35.ﬁ_59 Fed. Rag. 7110, 7112, Fab 14, 1994.
On this form the transferee must provide a statement that lacludes

his or her namne, date of birth, and address as they appear

3 The chiallenged provisions of the law all relate to its
interim provisicns, which involve local law enforcement in the
determination of whether a transfer of a firearm is prohibited.
The Erady Amendment provides for the gventual use of a national
inetsnt backgrousd check systea that lidenmed dealers can contact
by phone or cthervise to datermine whether a transfer is
probibited. 18 U.5.C. § 922(t)(1). The involvement of local law
enforcement is contamplated under the Amendmant only until such
time as the natiinal system is operational, but not latar than
1999. Pub. L. 103~159, Sec. 103(b). Thus it is the interim
provisioas acd nst the permanent proviesions of the law that are
challenged by Sheriff ‘Frank.

- A

: No waiting period or background cheak is required nndex
certain circrmstances. See 18 U.S.C. § 922{a){1)(B)~{E).

6
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on a desigiatad piece of picture identification. 18 U.3.C.

§ 922(s)(3)(A). Ths transferee must also étate uynder oath that he
or ehe is mot bayred from purchasing or receiving a firearm in
interstate or fereign vommerce. 18 7.8.C. § 922(s)(3){B}. The
l1icensed dealsr rust then transmit tha aontents of the farm to the
Chief Law Enfarcement Officer ("CLEO") of the plass of residence of
the prospective puIcnaser Within one day of lts completion and
send a copy of the form to that officilal. 18 uU.S.C.

8 922(9)(l)(h)(i)(III)“(IV).

Updn racelpt of the form, the Brady Act dictates that the CLEO
"ahgll make & re.sonanle effort to ascertain within 5 buainess days
whother recelpt tr posnession {gf a handqun] <ould be :in violation
of the law, incl:ding research in whatever State and lccal
racordkeepinc systems are available and in a national system
desicnated by the’Attazney General.* 18 U.S.C. § 922(s: (2! The
fadexally licensedeaalif is prohibited from transferring the
firearm until he or she is advised by the CLEOC that the transfer
would not be illegal, or until 5 days have elapsed since tha CLEO

received notice of the propesed traasfer, whichever occurs first.

18 U.8:C. § $22(s)11) (A).

In the event }hat it is determined that the propozed transfer
do=s not violata tse law, the CLEQ is alse required to destroy any
records received ?t genorated due to the notine of prcposed
transfer within t%gnty days after thsas camplation of the pre-
transfer applicatign. 18 U.S5.C. § 922 (8)(6)(BY(L). " A puxchaser

who is deteriined inpellgible to recaive e handgun based on the

7
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CLEO’s investigation may, uponm raquest., nbtain a written
explanation from the CLEO explairning the reasons for denial.
18 U.S.C. § 922(¢ (6)(C).

The Brady Act also contains & penalty grovision, 18 U.S.C.
§ 924(a)(8), vhich statee: "Whoever knowingly violatee subssction
(s] ox (t) of mectiorn 922 shali be fined not more thaz $1,000,
iﬁprisoned fo1' net more than 1 year, oT both."
ITL. The Complaint

Sheriff l'rank’s complaint aeeks declaratory and in‘unctive

relief concerning enforcement of the Brady hct. BHe contends that
-

certsin proviiiczs of 18 U.S.C. ¢ 922(5), specifically

§ 022(s) (2} (Taquising CLECe to wmake & reasopanle effort to
ascertain whe:her a proposed transfer would violate the law),
§ 922(e) (6)(B) (requiring CLECs to destroy records relating to
background chzskus), and § 922:¢)(6)(C) (requiring CLEDs to provide
woitten resasoas to those who are determined ineligible for the
rapsfer of & handgun) exceed Congressional authority uader Axticle
I, Section 8 of :he Conptitution and the Terth Amendment. Sheriif
Frertk nlso irterprets the penalty provision of the Brady Act,
18 U.8.C. § $24(=)(3) as providing for criminal penalties against
1oasl law enforcament authozities who do not comply with its
provisiong. Ln this reqgard, he raises & Fifth Amendment due
process argunent, claiming that the provisions of the Brady Act are

unconstituticnally vague.
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TV. Discussion

A. Can Sheriff Frank Challenga the Brady Aot?

The Govurument asserts that the Court ghould net reach the
{ merits of Shuriff Trank’s challenge to the Bradv Act because he
!\ lacks staadiig. Thia argument takegs two farma. First, tae
Govarnnent azgues that ghariff Frank is not the real party in
interest and ls not authcrized to bring suit ip ais official
capacity undar YVermont law. Sececnd, the Government arxgues that
assuming he hes the capacity to sue€ and is a real party in

‘
|
|
|

interest, Sheriff Frank lacks gtanding because he volunteered to be

the CLEO for Or:ange County and has therefore suffered no iajury
traceable tc tha Brady act. |

1. Capacity and Real Faxty in Interest Status

| The Gevernrient argues that " {u)nder Vermont lcw,_glaintiff is
a county ofiicer, 24 V.3.A. § 290, but lagks authoriky o initiakte
chis litigat:ies in his g;ficial capacity. Tnstead, Vermont law
expressly confevs tha authority to sue er be gued on countles

themselves. Id: § 136.~ Thus the Government ‘s position ig that

p—— L

sheriff Fraik is really asgarting the legal rights of Orange
County, whish he is wot authorized to do. Fed. R. civ, P. 17{a)
and (b).

et » e 2o

However, -he matter is not 23 siple as the Govecament
contends. The effilce of gheriff isa oreated by Chapter I of the
vermont Corstitution, sections 43, 50, and 53. shoriffs axe

alected by the freemen of thelr districts under Chapter II & 50 ¢

the Vermont, Conatitution, and the county ase auch has no part in t
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selection of ; sheriff. Nor can the gounty remove 4 shexiff Erom
office, which, aside from the slection procass, can pba dene aaly
througn an impeachment process wefore the Vermont State Legislature
under Chapter II § 57 of the Vermont Constitution. The state, not

the county, s2te =he salary of the eheriff. 32 V.8.A. § 1182.

Moreover, the duties of the sheriff are set by state gtatute, !

not by the coanty. The executive officers of the county are
assistant jadges. 24 V.S.A. §131 et seq. who are glven no authoricy i
to direet the shariif‘s dutles. Thus Sheriif Frank, though &
statatory emy Loyze of the county, 24 v.S.A. § 290, functions
independently of the county in many important respects. Viewed in
this light, it is snclear that the coualy would be the real party

at interest in this casa. The Brady Act asks nothing cf the county
qua county. To the ex:ent-th;t Brady directs Sheriff Traok to
andextake duties other than those that he would do in the absence

of brady, thu ocunty, wihieh has no control over the shuariéf’s

duties in thu f£irst place, does not suffer any imjury. Given this
aituation, the Government s arqument that 24 v.5.A. § 136, whial
sta-es that '[a ations in whicn a county ls& the party ia intarast'
chall ba broight by or againat tha county . - ." (emphasis added)
deprives Shecii: Prank of capacity to sue lg misplaced. It is the
shariff, not tha oounty, who {s directed to take aatiold by the

grady act and who must attomnt €O recenclle these actions with his
Vermont statutocy mandates and oath of office. The county faces n

sim{lar dilemmx.

10
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Nhethef ar mot the ccunty could have brought tals action, it
{a clear tc the Court that, subject to the standing considarations
that will be discussed below, Sheriff Prank must have capacity to
:nitiate this challenge. As nated by the Court in lMcGee v. United
tates of Arerica, slip op., civ. action no. 2:64cvETPS, P. 3,
{S.D. Mizs., June 2, 1994), a similar challenge to the Brady Act:

71, weuld be anomalous indeed if Congress camr direct
a sher:ff -o take specific action; Lf Congress may
provide trat a shexiff may be sued in civil rights
actionn; and if sheriffs can be sued for deprivatlor of
consritutional rights by lnmates; but a aneriff cannot
bring u suit to declare unconstituticnal an action of
Congrans that directly impacsts upon such sheriff, and
izmpacts upon no other state, county or federal cfficial.

‘A determina:ion that Sheriff Frank has capacity to bring the agtior

ae Sheriff dcas nmot end the laquiry. The Government’s cantsntion
that Sherif? Frank lacks standing becanse he has auffered no injur
raceable 3 <he Brady Act must also be addressed.
2. Standing

The Goverimant cl&ims that Sheriff Frank lacka sctanding
bécauae he has not'damanstratéd that he has suffered, or is in
imminent dange: sf suffexing, a distinet and galpable "parsonal
injury fairly -raceabla to the defendant’s allegedly unlawful
conductland licely to bs redressed bY the requested reli=f." All¢
v. Wright, 468 U.S. 737, 751 [1984). This arqument stams from &he
fundamental prlaciple that faderal court jurisdiction is limited !
Axticle III tc cases and contraoversies. As the Supreme Court
explained in Zijan v. Defendars of Wildlife, 112 s.Ct, 2130, 2136

(1992) ". . . the core component of standing iz an essential and

11
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unchangirg part of the case-or-contIoversy requirement of Articls
IXI."

In Luja1, the Supreme Court discuseed the requirements of
standing. Id. at 2135-37. It found that "the Lrreducible
congtituticnil ninimum of standing contaiss three elementy.” Id. at
2136. The tires elementa that mmst be shown are: (1! an injury in
fact, which is an iavasion of a legally protacted interest that is
con=rete and particularized, actual or imminent and noZ conjectuzal
or hypothetdiisali (2) a causal cennection between the injury and the
conduct; and (3} a likelihood that the injury will be ~edregged by

a favorable -Jecision. Id.

a. injury in Yact

Sheriff Frank’s claimed injury is that, by functianing as
CTED, he has used some partion of hig department’s finite rescurces
completing tasks that are not part of his Vermont statatory duties.
In this case, Shsrifflfgpnk testified and the Court £ound that eac:
background checic he does on a prospective gun ourchaser takes 3
minimun of f{ftcaen minutes and sonetimas up to six hours. |
Moreover, Sheriff Frank argues that the Brady Rct farces him to
expend funds ani resources in a manner inconsistent with tha scope
of his duties as ocutlined in 24 v.S.A. ch. 5, subch. 5 ard thus
copplianca with Brady “places him at risk of vimlating his oath af
office, lmpeachnent, and diminished rae-election potential.”
Plainti?$’s Second Manmorandum in Rasponse, p- 11, Sheriff Frank

also fears that he either faces criminal prosecution pursuant to

12
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18 U.S.,C. § 924 or the appearance to his constituents that he s
not law abiding if he does not cemply with Brady.

The Government interprats Brady as requiring merely an
exercise of discretion on the part of Sherlff Frank and argues that
this "mandatory’ dileerectionary duty is.consistent with
Constitutional iequirements. As for Sheriff Frank’s feac aof
oriminal prosecution, the Government 2as interpreted 13 U.S.C.
924(a)(5) as no. providing criminal penaltles for CLECs. JSe=
Memorandum for Janet Repo, Attcrney Genera. from Walter Dellinger,
Offica of Legal Counsel, darch 16, 1994.

With regard to Shexiff Frank’s Pifth Amendment claim, I agree
that ke has aot shewn injury because he has not baen prosacuted
under the statu:e nar is he in amy imminent danger of being
prcsecuted because the 0ffics of Legal Counsel for the Departmect
cf Justice has taken the positicn tiaat prady‘s crimipal penalty
provisions ¢o rot apply to CLEOs acting in their official capacity.
See id. Theresfore, he zacks standing to challenge the statute on
vacueraas grounis because be will not be aubject to criminal
peralties wiethur or not he cgnpliee with 3rady.®

The Governjent’s respocuses to Shariff Frank’s claim of injury
with regard te his Tenth hmendment claim, however, do not directly

refute Sheriffs Frank’s claim of ongoing injury- Rather, they

3 Tle Court notes its agreement with the Office of Legal

Counsel Opirion that “the absence of & definitive standard inhareni
in =he term "a reagonahle sffort! would very likely pos&e an
insurmountable hurdle to successful prosecution or raise a
substantial due process gquastion® if the Government were ever tc
severse fleld and try to prosecute a CLEO for fadling to parform

his or her cuties as required by the 2rady Amendment.

13
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as=ually go to the question of whatlhar or not it ig Bzady or
Sheriff Fraik himself that has inflicted the Injury. Accordingly,
these argumsnts will be addressed below.

b. Causat iou

The heart o¢ the Government’s standing argqument is that
Sherlff Fraik volunteered to be the CLEC for Orange lounty when he
was under nd obligation to do se. As such, the Govarament
maintains, 3ny injuries he has suffered are entirely selZ-
inflicted, :annot be tzaced to the desendant’s cenduct, and
therefors cinnot provide him with standing to challerge the
ccnktifutioaal;ty of the Brady Act. ZJee Petro-Chem Praocessing Inc.
‘v. EPA, 866 ¥,2d 433, 438 (2.C. Cix.), cert. denied, 490 U.S. 1106
£1989) (self-in’licted injuries cannot form the basis for standing
to challeng= shtatute).

Prior o an evaluation of the Government’s vosition, a wore
datalled discunsion of Poth the statuta and the facts surzrouadiag
Shexiff Fraak’s desiqnggion and removel as the CLEO for Orange
County is n3cessary.

Aa dis-ussed above cae feature of the Brady Act is its
requirement thut federal licenmeez have prospective handgun
purchasers jomplete an ATP form and that licensaes notify the
*chief law :nfurcement officex of the place of residence of the!
purchaser ot the contents of the form. 18 U.S.C.

§ 922(s)‘1l){A)(III}. The CLEO iz then subject to the proviaions -
Brady that ;heriff Frenk haa challenged here. The Brady AcCtU

defines CLE) ("zhief law enforcaement officer®) as "the chietf o

14
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police, the sheriff, oxr an equivalent officer or the designee of
any such individnal." 18 U.S.C. § 922(s)(8).

While Blierisf Frank is plainly within the definizion aof CLEO,
the Gevernment’s position, as explained in an ATF Open Letter to
State and Loval Law Enforcement Officials, is that the definiticm
is "broad ennuglk, in some cases, to give the (firearms denler] more
than coe off .clzl to contact" and that "the law will clearly permi:
law enforcement officials to agree that, within a given
Jurisdiction. ona agency will serve the role as CLEQ." ATF Open
Letzar, pP.8

" cn Sanuaxy 31, 1994, the Ccmmissioner of the Vermont State
Police and tie senior ATF agent for Vermornt held a meeting for all
intarested law enforcement officers to discuss Brady. At that
meeting Commissioner Walton took the position that designazion as
CLEQ for Braly purposea was voluntary, and that tae srate valice
would serve as CLEO ina any jurisdiction in which the elected law

enfoercament afficial did nol want to ucsder<ako the CLES’s

‘zespongibility. At the meeting sherliff Frank indicated that he

weuld serve as :he CLEQD for Orange County.

After this case woe filed Copmissionsr Walron sent shariff
Frank a lotter in which he expressed his concern that the Sheriff
had chosen to attack the Brady Act's constitutionallty.
Commissionex Walton also stated that he was requestiang that ATF
delete sheriff frank from lts list of CTLECz and substitute
Tisutenant G.C. Contais of the Vermont State Police as the CLEO for

Oxange County.

15



i| Thus the Governnent argues that Shecrif: Frark deces not have,
aad neverx has had, staading because he nave:r had to undertake the
role of CLEC, but could have let Cogmigeion:r Walton designate the
\ Vermont State Poliice as CLEQ for Oranga CTOWLLY.
Sherif: Frank takes isace with the Goviuwnment’s conclusien

that the Vermeat State Police is an "equivalent officer” for the

purposes of the definition of chief law enfarcement oificer.

“though the Vermont State Police are given powers equivalient to

pos=tieon tnat the inteat of Brady was tha%t local law gnforcemant,

|

1

|

\

1

‘ Lhoss of sheriffs by 20 V.S.A. § 1913, Sherlff Prank takes the

ﬁ not'the state police, were inteaded tc perf >z the Brady beckgroupd
"checke and therefore the Vermant Stata Polie are not "egulvalent

l officers" anc can not relieve him af his Brady oblligations. |
Shaexiff Frank esasentially argues that Cepml sgicner Walton’s "offer” |
. to have the Vermont State police gserve gs CLEC was ineffeetual
because the Vermont sStata Polica do not £it the atatutory

I definition of CLEO. "

The Government argues that althongl "ejuivalent officer” ls

aownere dafined in the statute, "that tirm must, at a minimum,

;l iaclude any cfficial whose powers are the same as a ‘she:itf‘ or a

i “chief of poilce.’" Dafendant’s Cppasitioca To Plaintiff’s Motion

;l for a Preliminary Injuaction, at 20. TFurttermore, the Govarament

substantial weight. Chevzon V. Natural les. Def. Council, 467 V.3.

\
| l
4y urges thul ATF’4 interpretation of tha ustatuta be should given i
I
837, 844-45 (1984). |

|
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Zowever, ATF‘s construction is entitled to substantial weight
only where the intent of Congress in uneclear.
when a court reviews an agency's construction of the
statute which it adminieters. it ia confronted with two
guestions. First, always., is the question whether

Cengress has directly spoken to the preciae question at

iasue. If the intent of Congress is clear, that is the

and of the matter, for the court, as well as the agency,

muet give effect to the unambiquously expressed intent of

congress.,
Id. at 342. In this instance the Court fiinds that the statute
cleaxly con-emplates that background checzks will be done by local,
and not state, law enforcament officlals and that ATF's
intexprotation is contzary to the intent of Congressé.

The first clue Shat Coagress did nect intend for state law
enforcement officials to be serving as CZRQ’3 1e that the
definition of CLE0 does not include any -sference to them. This
fact is particularly significant when the CLI0 definition is
compared ta the Brady act's provisions ralating te ths repcrting of
Multiple firearms sales.- These provisiocus raquire federal

licensees to prepare reports of muliiple hamigus: salee and forward

them <o "the department of atate polica or g:ate law snforcement

¢ The only issue tkat neads be addirendsed here is whether
“he state polige in Vermont are "eguivalent" to a sheziff or a

shief of police. There is no need to ramach -the guestion of whether

the language of the Brady Act’s CLEO dafiait.on allows for moze
than one CLEO in a given jurisdiction, althongh it seems that the
tearm "equivalent officar* could sasily be reid to moan the chief

local law enforcement officer ¢f the jurisdiction in the event that |

a giVen ‘urisdiction does not employ tha tem “chief of police® ox
"gheriff."
Howevex, “he Court will assume that nore than ona CLEO may

exist in a given jurisdiction and limit the ..nguiry to the question |

uf whather the vermont State Police are "an aguivalent officer” to
the Sheriff of Orange County.

17
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Congress i3 again revealed: " ., .

make a rsasonable effort . . ." Id.
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." 18 U.5.C. 5§923(g) {3) (R} (Emphasis addedl).

anforcement officials, it did so explieitly.

othezwise prohibited by law f£rom buying = gun.”

agen<y of the state or local law enforcement agency of the lecal

jurisdiction in which the sale or othar siispositicon took plece .
The amendments a&lso
provide that ", . . the department of state psllice or stats law
enforcement agency of the state or local law enforzcement agency of
the local jurisdiction shall not disclose any such form or the
coatents theraof to any persén or entity, and shall deatzoy each
euch form . . .~ 18 U,S.C. §923(g)(3)(B)(Brphasis added). These

! provieicns strongly indicate that where lozgrass intended ts imposa

duties that ~ould be fulfilled by either state or lecal law

The legislative histozy of the Brady Act confirme this
interpretation. The House Report "Summary and Furpose” section
describes =he bill as follows: "Local law enforcement officials are
required to use the waiting period to determine whether a
prospective handqua purchaser has e felony convietion or is
Z.R. Rep. Na. 344,
103d Ceng. lat. 8ess. p. 7 (1993) reprintad in 1993 U.8.C.C.A.N.
19684. (Amphasis added.) In the section “Iriel BExplanation of H.R.

1025, " under the heading "the waiting periecd® the intent of the

., the transferor would be

at 10.

required te notify logal law enforcement wfflciala of ihe proposad

sale. . - . The bill requires local law enforcement officials %te

HASTI20 HE-SD
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Prior tc the i{nitiation of this casu, ATF itself apparently
felt that the background checks were to bha conductai by local law
enfcrcement, stating in its open letter:

. . . the Law is cesigned so that the law enforcemant
anthority who ias doing the check, is 4he one who ls most
likely to have to deal with the conseguences of tha buyer
obtaining a handqun. Therefore, the CIEO of the buyer‘s
residence has a vested lnterest in uoaducting an
appropriate cheack and ultimately is in the best posaiticn
tg determine what is reasonable.

AT? Open Lettar, p. 10.

Even in the absence of the foregoint avidence of Cangresaional

intent regarding state police generally serving as CLEOS, ther=s axe

practical reasons why the Vermont gtate Polica cannot be comsidered

‘the "equivalent"” of Sheriff Fzank even if tteir legal authority is

e same under state laﬁ. Attorney General Reno, in urging one cf
the Srady 3ill’s chief sponsors to redect groposed amendments o
the Brady Biil that would establish a date certain for

astablishment of a fedezal instant check sy:tam, wrotat
r!.)

Bacxground checks performed by Llocal police remain
the most effective weans of scyeening cut inellgible gun
buyers. It is local law enforcemen': wloc hest kzow the
residents and residencies within their comnunities.
Lacal law enforcement can check tg nee if a given
purchaser resides at the given addzuess, and can access
lacal, county, state, and pnational @curds -~= whether
they are in file foldexrs or computairized.

Letter £rom Atiornay General Reno to Rep. Charles Schumer (Nov. 3,
1993) (Ex. 1 attached %o 2Amicus Briaf).

The reasons given by Attorney General pano in support of
having local law enforcement perform bacicground checks demonstrate

why state and local officials may not be equivalent even if they

19




are given the same powers under state law.’ Sheriff Prank
testifled and the Zouzrt found that his dipaitwment transports i
orisopers and mental health patients in :the county, provides couxrt

. gecurity in the county, and maintains lccal recoxds, many of which |

unicue position in terms of his familiarity with the local

l are not computerized. All of these actisities put the Sheriff ir a:
!
|
|

citizeaxy of Orange County. The state pulice, while given
equivalent legal authority in the county,. d¢ not perform any of
these functions on a reqular basie. It :.s clear that Congress

scught to take advantage of the local law enfoxcement’s famillarity

wish the population when the background check provision was
drafted. For =hias rcason, tho Couxt fi:nde tha® the Vermont State
Pollce cannot be considered the CLEQ for Orange County because they

are not an "equivalent" to Sheriff Frank.

7

The GovarnmenEhs syllogism in support of theix position
that the state police are "equivalent officacs* to the sheriff runa
as follaws: (1) the sheriff’s powers axe deflned by statute; (2)
the state police have "the same powers with cespect to cximinal
martters and the enforcemant of the law relating thexeto aa sheriffs
- . -" 20 V.8.A. §1914; (3) therefore tha staite polica are an
mequivalent officer” under he Brady definitisn of the CLEO. Thie
argunent fails to acknowledye that entities yith the same powers L
under state law are not necessarily equivaleat. :

As an example, the Court notes that undar Vermont law, 2
sheriff who has completed certain training rigquirements may
exsxcise his cr her powvara, "with respect to criminal matters and
the onforcement of law", on a statewide basis. 24 V.S.A. § 312. 1If
one were to adopt the Government‘s expandive intexpratation of
"equivalent officer®, not only the state pollce, but also the
sheriff of any cther county in the state, coild serve as the CLEO
for Orange County becauge, in a jurisdictional sense, they would
have the zame powera with respact to criminal matters in Orange
Co=nty as Sherif# Prank.

AQ 72A
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|

Pven if the state police cauld falfill the rel= of CLED for ’
Orangs County, it is not clear to tha lourct that Sheriff Frank has
erer Leen removed as CLEO cr that any fedex:al agency has informed
Sheriff Fraank that he does nat have any -cbl..gations under the Brady

Act. The only proof offared on this poiit by the Government is a

letter from Commissioner Walton of the Vermuant S8tate Police to

Sheriff Frank, which states that Commissionor Waltoa will request
that ATF remove Frank’s name from Lts 1li:t of CLECe.? Notably,

the Covernment’s brief is completely berz£ft of referesnce $o any {
authority that gives the State of Vermon: the power tc relieve E
Snaritf Frank of an obligaticn imposed under federal law.’ i
Sheriff Frank has understandably ccatinued [rocessing background %
checks under the assumption that the he is ¢till the CLEC because i

he has aaver received rnotice to the contiary LIom axy federal

A The Government asserts in its brief that ATF has ramoved
Skeriff Frank from the CLEO position and sulstituted the Vermoat :
State Police. However, -the Government lefz tha citation to the I
Faderal Register blank. The Ceurt has condrcted several database
searches in an atteamot to find any refarence ‘n the Federal
Reglater to a change in the CLEO for Craage County tut has been ‘
unable to do sa. I

|
l
!

' The Government‘s brief mantiocs tiat "the State Police
would designate itself as the CLEO for any ‘urisdietion where looal
law anforcement officials who alse saticiiec. the CLRO definition
did not want to perform the CLEO’s dutied. . . .[P]laintiif
volunteered to assume the CLEQ’s dutiem jior Orange ceunty, and was
designated as such by the Commlissioner.” Gov. brief at 21,

Implicit in the Government’'s description is the assunption that the
Commissianer of tha State Police, as cppusec to ATF or a local
official, has the power to "deaignate" itself or somecue clze as
the CLEO for any jurisdictiom in Vermont. Civen £hat the state
police are not mentioned in the definition cf CLED, it would seem |
odd that the statute delegates to the state police the power to
ndesignate" Sheriff Frank as the CLEO for Orange Couaty, of to
"designata" itself CLEO if Sheriff Frank challenges tha
constitutionality of the statute.

21 i

)
~p
w2
-
cr

._-
[ "
[
~p
N
PERS
R W

«
-
]
i}
t

-

]

]

.



( ocv’.?lﬂm

P

'
agency. Accardingly, to at least gome =xtont, Shariff Prank is
stZ]ll Cunctioning as the CLEQ,

Ta sum, Shexlff Frank is im the folloving positiocn. A federal
~aw impos4es cartain arguably unconstitu:loral ohligations on chiefs
of polics, sheriffs, or equivalent officers. As a sheriff, Frank
reascnably believes he must comply with thc law and has dcne so,
sut has challenged the constitutiomality of the law. A thixd
Farty, the State of Varmont, claims %to lhe 2 equivalent cfficer acd
has toid Sberiff Frank that it will assume his fedexal obligatione

hecause his challenge to the law makes : .t clear that ha no longer

wishes to comply with it., Sheriif Frauk cces 2ot agrae that the

‘third party is legaily his eguivalent, nor dees he bheiieve that the

third party, which is not a2 federal agency, can excuea him from
pericrmance of his duties. He therefore seeks & Court order
ceslaring the law unconstitutiomal but tias contdnued to perform tkse
fun¢tions required uudgr the law because 0 party with the
authority to relieve him of his federal ohligations has done so.
For all of the above reasons, the Court finds that Sheriff
Frank’s injuries are directly traceahle ta the Brady Act and that
Commiamicner Walton’s offer to secve as CLE) did not deprive
Shexiff Frank of standing because: (1) the itate police in Vexmont
are not "equivalent officers® under 18 U.S.:. § 922(3) (8! and
cannot serve as CLECg; (2) Sheriff Frank has never been removed as

CLEO by & parsy with authority ta yaemove hin; and (3) the state
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golice never had the pewer to ralieve t-e Saeriff of his
obligations under the Brady Act in the iirst place.*
<. Radregsabllity

T& ig clear that a decision by tki: Coict in faver of Sheriff

Frarnk will redress his Zn<vries in that he #ill no longer have to

perform background checks at all if enfcrcezent of the Brady Aect is .

enoined, Because Sheriif Frank has shewn injury ia facot,
cauzation, and cedressability, he has s-andlng to bring his claim,
the merits of which will now be addressad.

3. The Tenth Amendment Challenga't

" Sheriff Frank's Tenth Amendment challe:ge <o the Brady Act -s

‘relatively ctxaightforward. Ee rallea cn Naw York v. United

States, 112 3.Ct. 2408 (1392) to suppor: his contention that a

e The Court notes -hat while the impositloen of federal
sapdates oa Local law enforcement officials and the subsequent
sgreement of a state entity to voluntarily assume the federal
respousibilities of the. local cfficial .as sreated somewhat unigue
standing queetions, therresult ls gemexally consiatent with the
Supreme Court’s observation ia Lujan that:

When the asuit is one challenging tre lagality of

government actien . . . the nature and extant of facts

that must be proved (at the trial ::age) in order to
eatablish standing depends considerably upon whether the
plaintiff i= himself an cbject of the actlon ior foregone
action) at isspue. If he ims, there is ordiuarily little
gquestion that the action or inactisa has caused him
injuzy, and that a judgement pzeveriting or requiring the
action will redress it.

112 B5.Ct at 2137.

i Sheriff Frank‘s contention thst the Brady Act is beyond
the scope of Article I, sec. 8 is subsuzed withbin the Temth
Amendment analysis and will not be addr<ssei separately. The Tenth
Amendment only applies to powexrs " . . .20t delagated to the United
States . . . »" Thersfore, any Tenth Atmpdient argument is a de
facte arqument that the powex in questicn was not delaegated te thae
United States in anothar provision of tha Constitution.

23
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fedaral statute may not direct him, a lecal cfficial, to perfoznm
background checks cr otkerwize implement a federal program.
Although the Govermment vigcrously disputes Sheriff Frank's Tentk
Amendmenl anilysis, it also disputes that the 3rady Aot reguires
any action on his part., Rather, the Governmant reascns, Brady
mexely requires him to "consider” whethar or net to perform a
kEackgrourd oheck in any given case. Accozdingly the Court must
firat determine what the Brady Act requizes Of Sheriff Fraak prior
to determining whether such requirements ar: constitutional.

1. Section 322(9)(2)

| section 922(s)(2) provides:

A chief law enforcement officer to whom a transfexor
has provided notice shall make a resscrabls sffort to
ascertain within 5 busiress days whather receipt or
pDossession wonld be ia viclation of the law, includiag
Tesearch in whatever State and logz. recordkeeping
systems iare availabla and a national. system designated Ly
the Atteorney Geaaxal. '

Sheriff Prank reads this provision &3 requiring that some sort |
of hackground check be Performed by him. Th2 Governxent, however,
reads the "reascnable effort" provision :=xpaisively, concluding

that -a "reasonsbla" effort may be ne effcxt it all. The ATF Opea

letter stetes, for exawple, that "{i]a rural., sparsaly populatad
ccunties where many handguns purchasers ara perscnally known ta thag
CLED, little ¢r no research may be necessary in many cases." ATF

Opan letter, page 102, i

u The Governmant places qreat welsht an this statement as

articulating the pasition of ATF with regard to the definition of |
reasonable effort. However, the ATF Open lettar is less than i
consistant in i{ts discussion of "reasocnmable ¢ffort.* In addition i

(contimsed...)
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Once again, howevex, the Government‘: interpretation of the
statute Is clearly contrary to the intuat of Congress. To begin,
the statute states that CL20s "akall® -ake a roascnable sffort to
determine whethexr a trapsfer i ¢r~hibited. Mozeuver, the Cengress
spaciiically rejected au amendment that would have changed "shalli®
Bo "may". H.R. Rep. 344, 103d. Cong., lst. Sess, p. 39 (1993)
reprinted in 1993 ¥.£.C.C.A.N. 1284, 2009. It is hard to inagine a
sleazer indicatloz of Cengressional intent that a provisior %e

mandatory rather than discretionary.

Perhaps the most impcrtant phrage ove::looked by the Governmeat

is ;including rasearch in whatever Stats and local Xacordkeeping

‘Systems are available and a national system designated by the

Attorney General." The use of “he word "ircludirg” indicates that
2 reasonable cffort will include, at a slnimum, research in the
natlonal system designated by the Attoriay Ssneral snd sc3earch iz
"whatever” State and local aystems are available.

Thus the CLEO "shall" zake a "reasonable effort” to ascertain
whather a transaction ie prokibited, *includiag" some designated
research. These terms cannot be reconciled with the Goverament’s
contention that Sheriff Prank is nat required to perform some type

of backgzround cheuk when he recelves oot..ce @f a proposed transfer

#(...continuad)

to the portions of the lettar quated by tae lJovermnment, the Open
letter alsc states that "the law clearly anticipates some minimal
@ffort to check commonly available records.” (p. 9). In any avent
che fact that thare may De some instancas in rural counties when a
handgun purchaser is personally known to the CLEO, making research
unnecessary, dees nothing to undercut the maidatory natnre of the
statute in all other cases.

25
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(except, perbape, ia thowse instances vaen he might alreaiy have :a
mind all the necessary informatiog).

The legyislative histery aiso ceficcte the mwandatcry anature c$

tae havkground check. The Sumary and Puipose section of the Hcuse

repoxrt states:

Local law enfcrcement officiils are required o use
the waiting period to detarmine whether the prosgpective
purchaser has a felony conviction or is ctherwise
prohibited by law from buyiag a g-n.

Id. at 8 (emphasis added).
Furthernczre, the “Brief Explacatizn" 3f the bill contained irn
the. House report states:

Tte bill requires local law eufo::zemernt offlcials tao
make a reasonable effort to ascertain whether the
prospective purchaser is forbiddern from tuying a handgun,
This background check must be conc:=ted within five
business days from the date on which the prospective
purckaser first indicated his of her intentiss to
purchase a handqun.

ids at 10 (emphasis added) .
The Court conuludﬁs that the Brady Act places a duty on

Eheriff rrank to perform some t¥pe of hickgrocnd cheeck. The

questlion then heccmes whether such a recudremant is consistent with

the Taath Amendment.
2. New York v. United Statcs
N¥ew York v. United States, 112 $.Ct 2418, i3 the most recent

Supreme Court case discussing the Tenth Lmendment and the ability

of the Congress to requira states to regulate or to administer

26




fedorzl progzams.!’ The i1ssue in Nety Y:.rk vas tha

constitutiorality of the Low Level Radinac:ive Waste Poiisy Act.

The Act contained a "take title® provicion that gave each state ~wc

|
| ¢pTions tor dealing with certain kinds nf :adicactive waste within |

! its borders. 1d. at 2416. The states ccule either enact

i legislation sonsiztent with Congressional cirectives or "takas

title" to the waste within ita borders und face liability for all i
|

damages saused by the waste. Id. i

' The Couxt found that because Conqress iid not have the

|
authority to impose either option as a 2reestanding Tegquirement, f
| nelther did it have the authority to offer 1 choice between the !
l two. Id. at 2428, Justice O’Connor, wrxitluy for the majority, wae ‘
i c=reful %o point out that there are many pe:missible ways for 5
Congress o enaourage a State to regulat: ir a particular way. Fer |
=ample, Congress may attach conditions cn the receipt of federal

funds, Souti sakota v, Dole, 483 U.8. 203 (1987} (Congress may [

condition receipt of hiéﬁway funds on the acoptioa of a minimm

f drirking age) or 12y, when operating pursuant te the Commarce

Clause, offer States the choice of fequl:ting & given area

acaoording to federal atandards og having stats law pre-empted hy
Lfedexal r=qulation. Hodel v. Virginia Su=facs Mining s Reolamation
A==n, Inc. 452 U.S. 264 (1981) (upholding Surface Mining Contrel and

Reclamation Act of 1977 because states weors 10t compelled to enact |

" The Government hemcans the faat that "for all practiecal

t Purposes" Sheriff Frank relias axclugivaly on New York. That

' observation ig correct. Of course, if a jerty is going to rely
axciusively an ane case, the moat recent jupreme Court case
discussing the issue at hand is net a bad chuice.

27
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! federal program bu= sould choose not %a participate the fedare.

j Prcgram, in which case requlation would full tc thae Faderal

1 Government). Justice O’Cornor explain:d vhy suci "encouragement
}i from the Pedewral Government is Permiss:. ble:

By elther of these two methods, au by any other
_ Ferndseible method of encouraging a &tate to genform to

: federal policy choices, the residsntg of the state ratain

' the ultimate decision as te whethsr or not the States will i
camply. If a State’s citizeng view faderal poliecy as
sufficiently contrary ta lecal inserests, they may elect
to deciine a femderzl grant. 1f 3tate residents would

| prefer their government to devote its attention and
esources to prcblems other than thosa deamed impertant
by Congress, they may choose to have 1:he Federal

! Government rathar than the State kear the cost of a

. federally mandated requlatory prog:-am, and they may

[ contlanus to supplement that progran tc¢ the extent state
law is not preempted. Where Congrass encourages state
Xegulation rather than ¢ompelling it, statae Jovernments
Xenain respongible to tha lecal eluztorate’s praferences;
state officials remain accountable to the pecpls.

Id. at 2428,

In contrast, the take title praovisiga ..o New York required the .
states io comply with one of two optiens, bDuth diotated by the

Pederal Covernment, and/was therefore inralidated. The Court

explained:

The take title provisaion appcars to be unigque. No
wther federal statute has been cites which offers a state
government no option other than that of implementing
legiglation enacted ky Congress. Whethsr one viaws the
take title previgion as 1 ing outaside of Congress’ !
enumerated powers, or ag nfringing upon the gora of
]. state sovereignty reserved by the Tenth Amendment, the
{ Rrovision is inconsistent with the fedesal structure of
Govarnment astablished by the Congti-ut:.on.

Id. at 2429.

|
3
}
|
|
]
|
|

New York uontrols the outcoma of thin cage. Like the take

title provision in New York, thm background check provigion of the

28
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Brady Act has provided na optien to loecal c<£ficials but has merely
dizracted them %o administer the feceral prigram. ¥hether a Vermon-
Sheriff is to be compelled to undertake the duty of conducting
cazikground checks iz a decision that ths vVermont Legislatnre, not
the United States Congress, zust make. This ls8 so beoauass the
Vernont Legislature, not the Uaited States longress, is the only
lagislative bocy that can determine how these duties affect all
other duties a sheriff is required to perform. It ie the Vermont
lagislature that determines the Sheriff's salary and determines his
or her duties. This enactment improperly commanda action on the

part of a local law enforcement official. ‘here can be no doubt

. ‘that such a command is unconstitutional.

-+ : one thing iz clear’ the Feds:al Government ray naot
compel the states to enact or admin.ster a faderal

statutory program.

Id, at 2438,

The Government‘s attempts to digtinquish New York are
uaavailing. Moreover, many of its argumesals were flatly rejected
by the Court in New Yurk. ~For example, the jovernmen:t contends at
one point that: "New Yori did not suggest thit the federal
govexmment can never mandate that state gove::aments assist in the
enfoxsement cf federal statutes, " Defendant ‘i Opposition Te
Plaintiff‘s Motion for a Preliminary Injusction, at 30. On the
2ontrary, New York appears to suggest jus: ttat:

« + « the United States arques tha* the Constitutéon

does, in some circumstances, parmit :lederal directives to

state govormments. Various cases are cited to support

this propositien, but none support it.

Id. at 2428.

29




Cf particular note is the Goveram:at-s contentior that Vew
Yoerk is distinquistable because the statuts at issue there wag
airected at statms aad completely dominatei state lagislative and
Tegqulatary proucesses. I essence, by makiig this argument the
Government concedes that Coagress could not: compel the states to |
Tass legislacticn requiring all local law er forcament officials =o
caorduct background checks., What is ramirkeple is the Government s :
APperent contention that Congrass is saliehew on better '
constitutional footing if it by~passee the atate legislature
sllogether and directly compels state a:d local officials acting in
theix nfliclal capacity to undertake federally mandated duties., Of |
course, 1f %bis were the casse, Congress wou.d nevar have to
@ncourage states c adopt legislatisn bezauise it counld zimply |
"el-minate the middle man" and pass fedecal legislation requiring
State officials to carry oul the desirec feciezal programs.

“ther arguments advanced oy the GCovarnient can Le easily

dismissed. As in New rg}k, references to Tenth Amencdment cases

that discuss the authcrity of Congress to subject state govermments
to generally applicable lawe, e.q., Garcia v. San Antonio
Metropoiitan Transit Authority, 469 U.S. 528 {1985) s Natiomal
League of Cities v. Usery, 426 U.3. 833 ‘1873), are inapposits
because the Brady background check provisions are not generally :
appliscabkle, but are dirmeted selcly at luzal law enforcexans
officlals. SJee New York, 112 s.Ct. at 24.0.

Nor ls this a case addressing the abllity of Congress to pass
lawa enforceaple in atate courts. E.g,, Tomta v. Xatt, 330 U,5. 386
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(1347). Such cases merxely iavclve apuilcation 2f the Supramacy
Clause and are not comcermed with the Fedaral Government‘s abiliiy
tc compel non-judizial officers to inglemant federal prograns.
Altaough FERC v. Misgigsippi, 456 U.§. 742 {1982), 1eld that a
stata adminiaztrative body, the Misaissippi rublic Service
Commission, could be compelled to adjudicate dispates arising under
a federal statute, it is within this clas: of cases because the
Court found that the administrative bciy vas part of the "state
adjudicatory machinery" and that the ciuse was thezefore cogtrolled
by Testa v. Katt. Id. at 760, 761.** Aeccordingly, neithar Testa
Ve katt nor FEPC provide any support for the proposition that the

'Faderal Govermment may comdaad that hon—adjudicatory state

officlale to carry ocut faderal diregtisvas,

Finally, the Gevermmen: (and amiol) also discuss at length the
pressing need for federal liegislatien :such as thae Brady Agt. I do
noet guastion the sincerity of those who hara worked for passage uf
the Brady Act,. nor do'f'ac all dispute the fact that the Federal
Sovernment may regulate the trancfer of #£i::¢arms. Howevar,

iaudable ends cannot be used to Justify unconaetitutional means.

4 The Court noted that any othe- decision would allow the
Statas to disregard the pre-eminemt poaiticm hald by federal law.
FERC, 456 U.S. at 751. No such @sncerns aze pPresent here, where no !
"etate adjudicatory machinery" is involved, !

13 Although the aubject of federnl law challenged here is
the tranafer of handguns, this case has absolutely mothing to do
with the Second hmendmeat or the right to kear arme. This case is
about the ability of the rederal Governuaat to raquire action on
the part of local officials. '
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~ustice Q’Connor addressed this very quz2st.on iz New York.

words are equally applicable here:

Scme truths are 8o kasic that., l:ke the alr arsund

Har

ug, they are eazily ovaerloosked. Mich of the Janstitution

is concerned with setting forth the form of our

government, and the courts have +raditicnally invalidatsd
neasures rdeviating from that Zorm. Tie resuit may appear

"formalistic" to partisans of the neasure at isaue,

because such measures are typically tle produst of the
era’'c pesceived necessity. But the Ccnstitution protects

us from our own best lntenticns: It divides power among
scvereiqne and amonqg branshes of government pracisely sa

that we may resist the tamptation {5 concentrate pewer in
one location as an axpediant solutiasn to the cxisis of

the day. [The issue before tha Court] is a pressing

naticna. problem, but a judiciery tiat licensed extra~

censtitutional government with eaci is3ue of comparable

- gravity would, in thm long zun, be far worss.

NBW’ YQJ;'.".', 112 SOCto at 24341

Believing as I do, that the Tentk hmeniment of She United

8tatex Cwmatitution prohibits the United Stutes Congzess from

ascxping the power of the Vermont State Leq;slardre by raguiring

local law enforcement tc administer shisz fatieral program, I

canclude that 18 U.S.C.;s 922(8)(2) is uacorstitational.
P

2. 18 U0.8.C. 5 922(9)(6)(B) and 222(s) '6)(C)

Because § 922(s)(2), which requires thet ZLEOs conduct a
background check has been invalidated, § 922(s)(6)(B)(which directs

CL303 tg deatroy records received or ganwrated as a rasult of a

background cheek Lf the transfer is allowed) and

§ 922(s)(5)(C) (which directs the CLEO to provide & written

explanation te a party whose proposed transfar is denied) are no

longex mandatory provisions. Thesé provisicis will oaly apply to

those CLEOs who choose to ccoperate with § 9122(s)(2). No CLEC is

compelled to comply with these provision because he or she can
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chooss pet tc participate in basikground che:lks at all. Therefore,
thess provisions ara not imvalid cnce ghe mindatory nature cf §
922:{2)(2) is eliminated,
C. Severability

In Alaska Airlines, Inc. v. Broeck, 480 U.S. 678, (1987 the
Suprame Court egtablishad that "[{u]nlass it is evident that the
Legislature would nct have enscted these pro>visione which are
within its power, independently of that whizh is aot, the invalld
par: may be dropped 1iI what is laft is Inils upsrable as law." Id.
at 384. Moreover, when Congress adcpts 3 severability clause there

is 4 presumpticn that the unconstituticnal paxt of act is

‘gevarabla. Td., at 586. The Gun Control Act, which the Brady Bill

amended, contains a severabllity clavee. 18 U.8.C. § 928.

It is not evident to the Court tha: this presumption of
gseverability Las been overcone by the Plaintiff, Sheriff Frank
baldly asserta that the Act would "s8rV: no purpose" without
mandatory background cg;cks, but he provides no suppert for that
proposition. Moreover, Sheriff Frank l:bors undexr the assumptlon
that without a mandatory provision, no rackground checks will be
done at all. Bowever, to the sxtent th:t other sheriffs or Thiefs
of Pollse elect to cooperate with feder:l cfficlala iz
administering the Brady Act, the Act will fanction as Congress
intendad. Without the mandatory backgziand check, the Act can

operata as lnteamded by Congress with the exzeption that looal lax
enforcement would then have the optien, rather than the cbligation,

of conducting a background check during the five~day waiting
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seriod.'* 3ecause the nct is still “fully opirable as law"
witpout 2 mandatory Lackground check provisicn, the belance of the
Erady Act zcmains f:lly operatlional.
 CONCLUSION

The Court concludes that 18 T.S5.C. & 920 (3)(2) is an
unconstitutional mandate from Congress which viola?es the Tenth
Amendment of the United States constituticn. The Court hersby
ORDERS that judgement shall enter declaring saction 922(s)(2) of
rTitle 18 uncenstitutional and veld and permaiently enjcins tne
United States fzom enforcing that provisiom in the District of

Vermoct. The remainder of the Brady Act Temains unaffected by the

Judgement or by this ORDER.

Dated at Burlington. i the District of vVermont, this ;2::

day of August, 19%4.

/ “\
e 7/ 2.:_\\ j

Fred 1. baz.ter
Chlef Juige

1 There can be no doubt that & at leist scme CLECS will find
it inp their own best Lnterest to conduc: bickground checks.
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U.S. Department of Justice

Office of the Deputy Anorney General

Washingon, D.C. 20530

June 6, 1994

MEMORANDUM FOR LLOYD CUTLER, WHITE HOUSE COUNSEL

FROM: THE DEPUTY ATTORNEY GENERA%E;%;Z7

SUBJECT: DEPARTMENT OF JUSTICE ADVISORY REPORT

Constitutional Challenge to Brady Law. The Federal District
“our: for the Southern District of Mississippi held in a decision
issued June 3 that the Brady law’s mandatory background checks
violate the 10th Amendment. The Court rejected our standing
arguments to reach the merits of the case.

The opinion states that the mandatory background checks
transgress the proper division of authority between the federal
government and the states. The Court also noted, however, that
the responsibilities thact the Brady law places on local sheriffs
are not particularly onerous, and found that some of the duties
required of law enforcement officers are "clearly de minimis" and
therefore do not violate the 10th Amencment.

Holding that the mandatory background checks are severable
frem the rest of -he statute, the Court upheld the waiting period
and the means for voluntary background checks. In addition, the
injunction against enforcement of the offending provision is
limited to the plaintiff shexiff.

The Mississippi court is the second (a Montana federal
district court was che first) to hold a portion of the Brady law
unconstitutional. A Texas federal district court recently upheld
rhe lzw's constitutionality. Similar lawsuits are still pending
in Arizona, Louisiana, Vermont, and California.



THE WHITE HOUSE
WASHINGTON

June 6, 1994

MEMORANDUM FOR THE PRESIDENT

FROM: LLOYD N. CUTLER = -4
SPECIAL COUNSEL TO THE PRESIDENT

J0EL I. KLEIN [+
DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: CONSTITUTIONAL CHALLENGES TO BRADY ACT

We recently advised you that a federal district-court in
Montana held that one portion of the Brady Act -- the provision
requiring local law enforcement officials to conduct background
checks -- violates the Tenth Amendment to the Constitution.

A second federal district court judge, in Mississippi, has
now similarly invalidated that background check provision on
Tenth Amendment grounds.

At the same time, however, a federal district court in Texas
has upheld the background check provision of the Brady Act under
the Tenth Amendment. In the Texas case, District Judge Edward C.
Prado -- a Reagan appointee -- found that the Brady Act imposes
only "minimal duties" on local law enforcement officials:

[(Tlhe Brady Act confers great discretion on each
chief law enforcement officer to determine what is
a reasonable background search under the
circumstances. Indeed, under the Brady Act no
search may be required if circumstances dictate
such a conclusion. Furthermore, the duties placed
on chief law enforcement officers are only
temporary and are phased out within five years
under the terms of the act.

The court explained that the duties imposed on state officials by
the Brady Act "greatly resemble" the types of duties that have
previously withstood Tenth Amendment challenge in the Supreme
Court and lower federal courts.?

1 The Texas court also rejected a Fifth Amendment
challenge to provisions of the Brady Act that the plaintiff
alleged could subject a local law enforcement official to
criminal liability for failing to make a reasonable effort to



The Justice Department has received information that the

plaintiff in the Texas case may not appeal the district court’s
decision.

The Justice Department is currently reviewing the new
Mississippi dec151on, under normal procedures, to determine
whether an appeal is warranted, and the form and timing of any
such appeal. We are unawvare of any reason not to appeal
promptly. As we advised you in our previous memo, the Justice
Department has not yet appealed the earlier Montana decision
because the Department has first asked the district court to
reconsider its grant of an injunction that appears nationwide in
scope. The Mississippi court, by contrast, entered an injunction
that applies only to the partlcular plalntlff in that case.

Other Tenth Amendment challenges to the Brady Act are still
pending in federal district courts in Arizona, Louisiana, Vermont
and california.

We will advise you of further developments as they occur.

ascertain if a proposed gun sale violates the law. The court
held that "[g]iven the ambiguities inherent in the statute and
the lack of a plain statement from Congress, the criminal
provisions do not apply to duties imposed upon chief law
enforcement officers by the Brady Act." This conclusion, also
reached by the Montana district court in its Brady Act case, is
consistent with the Justice Department’s position on the issue.



THE WHITE HOUSE

WASHINGTON

May 26, 1994

MEMORANDUM FOR THE PRESIDENT

FROM: LLOYD N. CUTLER Q\O/)?
SPECIAL COUNSEL TO THE PRESIDENT (

JOEL I. KLEIN 9'51
DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: BRADY ACT LITIGATION

We have received your note requesting a status report on the
government’s response to the recent federal court decision
invalidating a provision of the Brady Act.

As you know, the Brady Act relies on local law enforcement
officials to undertake background checks of prospective handgun
purchasers during the statutory waiting period.

Several local law enforcement officers have challenged the
constitutionality of these background check provisions in six
'federal actions filed in Montana, Texas, Mississippi, Arizona,
Louisiana and Vermont. The complaints in the six actions are
virtually identical, alleging that the background check
provisions violate the Tenth Amendment by compelling the states
to enact and enforce a federal regulatory program.

1 Specifically, the Brady Act requires prospective gun
purchasers to complete a form that is submitted to the gun
dealer. During the waiting period, the gun dealer is required to
notify the local "chief law enforcement officer" of the contents
of the form and to provide the official with a copy of the form.
18 U.S.C. §§ 992(s) (1) (A) (III, IV). Once the local law
enforcement officer receives the form, he or she is to "make a
reasonable effort to ascertain within 5 business days whether
(the proposed] receipt or possession [of the handgun] would be in
violation of the law, including research in whatever State and
local recordkeeping systems are available and in a national
system designated by the Attorney General." 1Id. § 922(s) (2).

The dealer is prohibited from actually transferring possession of
the firearm to the purchaser until the local law enforcement
officer advises that the proposed transfer would not be illegal,
or until 5 days have elapsed from the time the law enforcement
officer received the notice of the proposed transfer, whichever
occurs first. Id. § 922(s) (1) (4).



The Montana Decision

In the only case decided to date, the federal district court
in Montana invalidated § 922(s) (2) of the Brady Act -- the
provision that requires local law enforcement officials, upon
being notified of a prospective gun purchase, to "make a
reasonable effort to ascertain within 5 business days whether
[the proposed] receipt or possession [of the handgun] would be in
violation of the law." The district judge recognized that the
Tenth Amendment does not absolutely prohibit Congress from
requiring state assistance in carrying out a federal program; but
the judge concluded that the burdens 1mposed on local officials
-- including a requirement to do "research in whatever State and
local recordkeeping systems are available and in a national
system designated by the Attorney General" -- are sufficiently
great to implicate constitutional concerns. Significantly, the
Brady Act does not afford states an express opportunity to "opt-
out" of these requirements.

At the same time, the district judge also held that the
specific provision he invalidated, § 922(s) (2), is severable from
the rest of the Brady Act, thus leaving the Act’s other
provisions -- including the waiting period -- intact. The only
relief granted by the district court was an injunction
prohibiting the United States from enforcing § 922(s) (2) against
local officials. The district court’s injunction, however,
appears nationwide in scope.

The Justice Department’s Response

We have been advised that rather than immediately appeal the
Montana district court’s decision, the Justice Department on May
24 moved the district court to reconsider its grant of an
injunction that appears to be nationwide in scope. The Justice
Department believes a nationwide injunction is insupportable
because this case did not involve a nationwide class of
plaintiffs.

Filing of the reconsideration motion in district court will
toll the time within which the government must appeal. It is the
Justice Department’s view that postponing an appeal on the merits
is appropriate because the injunction has little practical
impact: the Department observes that the Act vests local
officials with great discretion anyway, and the Department had
always intended to rely on good-faith voluntary compliance by
those officials.

The Justice Department cannot predict with any certalnty the
outcome on appeal. The Department expects rulings shortly in two
of the other pending district court cases challenging the
constitutionality of these provisions.

We will follow developments in this matter and advise you as
the cases proceed.



