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AMENDMENT NO. ' Ex. Calendar Ne,

Purpese: To prahiblt the dénlal of the entry of cagmain firearms pravieusly approved for
entry In the United Sates under 18 u.s. c. §625(d)(3),

United States Senate

One Hundred Fifth Cangress
of the
United States of America

at the Secand Seszion

AMENOMENTS SUBMITTED

- MAKING SUPPLEMENTAL APPROPRIATIONS FOR THE FISCAL YEAR ENDING SEFTEMBER 30,
1888, AND FOR OTHER PURPOSES, ‘

: . ' AMENDMENT NO,

() Referred to the Cammittee an L
and ordered to be printed.

() Ordered to lie on the table and to be ptinted.

Mr., submitted an amandnrem ta the bill H.R. ————e—: SMpra; as

follows:

At the appropriate places and divisions indicated, insert the following:

©TITLE ~GENERAL PROVISIONS
DEPARTMENTS, AGENGIES, AND CORPORATIONS

S&C.__. IMPORTATION OF CERTAIN FIREA S.

Notwithstanding any owher provision of law, nons of tha amounis approprigtad or
otherwisa made available under thisz Act, ;r undor mny other provisian of law, may be
cbligated or expsnded by a departmant, agency, or Insmmlentzmy of the Unlted Siates to pay
adminlstrative sxpenses, or to compaensate :F offlesr or emplayee of the United Statas, to
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deny or refusd entry into the United States of 1 or more firaarme (as defi i
z nad in e
;:_f title 18.. United States Code) of the Type-of mogdel the subject (of the Dapalnmeact:a:fstﬂ
! arl::::rdy . :t::!" oan :l;;as?u;ﬂng' ﬁultatl:lhy a.: Madifiad Semlautematic Assildlit Altes
. » 0P Which autherity had baen grantad te im
into the United States, on or bafarq_ Aprit 6, 1998, and wl'gﬂ:h were, ang:t bsa‘;:?e r:;?l{r%s
; 538 In a banded warshsuge or fareign trade zone, In port, ar, an determinad by the Unlledl :
lates on a ease-by-case basis, In transit to a U,S. Importer by any air, sea or land routi

after having latt the facility where they had bean manutactured, ' e

Ve 5.0 dprd 29, 1owm o:te P
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' _ SEC. ___. CERTAIN IN-TRANSIT RELIEF, The Secretayy of the Treasury,
' pursuant to 18 U.S.C. § 825(d)(3), is charged by Congress to approve the
{mportation of Arearms into the United States for private awnership. if such
fArearme are determined to be for “sparting purpeses.” On November 14, 1997
the President signed an executive memorandum that imzgediately directed the
Secretary of the Treasury to suspend the importation of all “modified assault
weapons for 120 days while we atudy whether they can be permanently
hlocked fraum our barders and banned from our streats.” On April 8, 1998 the
Sceretary of the Treasury, along with the President, announced the results of
the Treasury study and the Trexsury Secretary permanently banued the
impertation of all the gun types the subject of the study exccpt {o ane
firearms model.

The Committee strongly opposes the President’s avowed intent to re-iaterpret
the “sporting purpascs” test i a narrow and obstructive manner to ban a
new and very broad category of fircarms tmpeorts well beyond the gational
poliny estahlished in 1884.

Erns Adm:mnn-aﬁauln;n:funn will put mmg u’tﬁa country’s tmporters out of
usinesa a5 a res wrongly reintaxpreting “sparting purposes” test
Additionally, impaorters who Bave bought qoalified ﬂmannsp put had not
entered thern inta U.S. commerce before Novernber 14, 1897, have na availahble
rexaedy for property that now has no value, no re-export magket. and may not
be retumed for a xefimd from overseas manufactuern,

Pending the wark by the authorizing Comzmittees on a provision that reverses
the Treasury decision, this provision gives {mmediate rellef and allows any
gouds that were detained at the U.S. bazder undey puspended permits on or
before April 8, 1998, to enter the commerce of tha U States.

Brief summary of why In transit relief Is needatd=

Amandment Nao. abould be enaeted based om ths
following xcasana:

« It is a motter of falmeqs.

The mnendment is being effered in the interests of simple faimesas. The
U.S. tmportera of thoae firesrm= and ammimition had no prior notice
from the govermment of the President's sction suspending permits on
November 14, 1897, The current altuation essentially constitutas a taking
of the importers’ private property.

! » Jt uddresses only the incquitics of the embazgo.
This emendent does not raverse ar erode the Trensury order.
» It {8 narrowly tajlored.

Tha amendment is intanided to release these goods and allow them into
the United States ONLY IF they wure [an or before A 6. 1998) in
transit, in port, In 3 foreign trade zons, or tn bond., and autharity had
besn granted an or before Apr1l 6, 1998 to impost thess jtems the
United Statss. Goods already producssd. contracted for, paid {or, anxoute,
but Dot yee receifved ara aovered by this amendment : :

Vovnicom 4.8 nea )3, 1930 myg M
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= The amesdment is based on pust precedent in almilar situations.

[n the past. U.S, companies have been given nutice or granted
cancessions for in-transit goods before audh policy ehanges were
implemented — in ordey to minimize unneccasary financtal harm and
henar commercial relationships and agreements, In 19894. Congress
granted in transit relief for a very similar situation for a sperting axms
embarge the President imposed on Chine. _

Viarsen L5 Agil 1, V088 d:14 OU
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Amendment to Authorize the Importation of Certain Modified
Semiautomatic Assault Rifles

«  The proposed amendment would allow the importation of semi-automatic
. assault rifles that accept large capacity military magazines (those accepting
magazines of more than 10 rounds of ammunition). This directly
contravenes the Secretary of the Treasury’s decision of April 6, 1998 to ban
the importation of these weapons.

« . The weapons covered by the Secretary’s decision include: AK-47s; Uzis;
~ and 3 other designs of sporterized military-style assault rifles.

. The Secretary’s decision was the right one. These weapons have no .
~ legitimate sporting purpose and are attractive to criminals who want to
shoot a large number of rounds within a very short time.

- - What this amendment would do is potentially allow 600,000 of these
firearms into the U.S.

- According to the Customs Service, there.are 2135 of these rifles that are in
~ bonded warehouses in New York and Baltimore.

. Letting any of these weapons into the U.S. would be a serious mistake. It
would make our streets more dangerous whﬂe not further any legitimate
' sporting purpose.

o ' There is no way to estimate the precise number of such firearms “ in transit”
- to aU.S, importer from 2 foreign manufacturer. Moreover, even if the
. underlying reasons for this amendment were sound (which they are not),
there are practical realities which make it unworkable. For example,
. advance manifests provided to Customs only list merchandise generically,
* as guns or firearmns, without listing the specific types.

«  The current situation is substantially different from than that at the time of
. the Craig amendment in 1994, In this situation the importers have had 5
" months in which to assess risks and make any adjustments in their plans.

Proponents are saying that the amendment only involves about 5,000
| weapons. We have no way of verifying this information. While we know
. there are currently some 2100 in bonded warechouses, we have no way of
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knowing how many are in transit from the manufacturers—espccmlly as “in
transit” is defined in the amendment.

In the case of the Craig amendment, for example, proponents argued at the
time that the numbers of weapons importable from China were small. The
actual number approved for importation turned out to be 159,000 assault
weapons,

I don't think we should let in 2100 of these assault rifles, much less take the
risk that the number would be far greater.

In addition, in 1994 the order involved firearms from a single country, the
PRC, whereas at least 13 countries are involved with the current permits.

The Administration strongly opposes the adoption of this amendment.
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PROPOSED ' APPROFPRIATIONS AMENDMENT TO ALLOW TEE IMPORTATION OF
CERTAIN MODIFIED SEMIAUTOMATIC ASSAULT RIFLES

_F,—M

I.; gropesed Amendment ' .

The proposéed amendment would require ATF to allow, under certain
conditions, the importation of those firearms that were '
determined to be non-importable in the Treasury Department’s
“Study on the Sporting Suitability of Modified Ssmiautomatic
Assault Rifles” (April 6, 1898). . )

o Relief would be provided if (1) ATE had approved the
importation of such firearms on or before April 6, 1998 and
‘(2) such firearms were, on Or before April 6, 1998, in a
foreign trade zone, in a bonded warehouse, in'a port, or if
‘such firearms were in transit to an importer in the United
States by any air, sea, or land routings after departure from
the manufacturing faclility. ' : ' -

s The amendment would potenti?lly affect 600,000 firearms.
S because ATEF had approved permits to import this numbez prior
‘te Nov. 14, 1997. Appzoximately 288 subject firearms were in
' ‘bonded warehouses.’ K180 : -

.
m———

II. Compazison t9 C=aig'5naudnnnt

e !The propesed relief provision is similar to the so=-called
‘Craig Amendment enacted in 1994 after the President imposed a
‘ban on munitions from China. The Craig Amendment provided
.similar relief except it did not provide relief for articles’
ithat had merely left the manufacturer’s premises. Under
.Craig, the articles must have laft port in the Peoples
‘Republic of China (PRC) consigned to an importer in the United
‘States on or before May 26, 1994 (the date of the announced
‘ban) . : '

e As evidence of depaxture from the PRC, ATF generally required
that importers submit a sales contract, packing list, and a
.bill of lading (or air freight bill). ATF also regquired
‘additional evidence to corrcborate that the vessel depazted

‘the PRC on the laden on board date indicated on the blll of
‘lading. ' )

. . . ‘ .

‘e | ATF encountered numerous problems in establishing in transit
' status. ‘Bstablishing corrocboration often required credibility
. determinations. Further, many articles were routed through

. third countries and it was difficult to detemmine whether such
' items were “in transit” te the U.S. or were merely in storage.

g1007

292 622 7381 P.@4/05
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. ﬁT? encountered saveral othe£ problems in implementing the

Craig Amendment. First, importers applied for relief for
nearly 1.5 million firearms.. (In the end, only 159,000
Jirearms were approved fer importation under the Craig,
amendment) . secondly, importers often submitted incomplete
applications without the necassary supporting documentaticn.
sinally, since the Craig amendment did not define a speciflc
time limit for submitting completed applications, inporters
were allowed to submit them for as long'as the appropriation
was in effect. Due to continuing reseclutions, the Cralg
Amendment was in effect from August 26, 1994, until April 25,
1996. ' _

1II. Difficulties in Adpinistering the Proposed Amendment

» In aceordance with the above, the Craig Amendment imposed

significant administrative burdens on ATF. The proposed
amendment, as currently drafted, would be even more difficult
to enforce, since it extends “in tzansit status” to any
firearms that have left their manufacturing fac%lities en

route to a U.S. jmporter..
»

-‘4Itﬁwill be imposilble to estimate the number of firearms that .

s Given the numbar of countries involved, ATF would have ser;ous'

will be alleged to have left manufacturing facillties in - _
foreign countries for export to the United Statgs on oI before
April 6, 1998.. ' o

‘problens in detemmining which commercial documents would
establish in transit status. The risk of departure date
falsification would be much greater with the small
Ztranspo:tation'cn::iers taking firearms directly from the
-anuiacturing facilities within a foreigm country than with
‘shipping lines and air carriers that do business '
internationally. . '

" Even if the companies at issue are not state owned or

sponsored, as in the PRC, making credibility determinations on
“these foreign documents could easily offend foreign '
fgovarnments. :
L : .
- Accordingly, the proposed amendment as currently drafted would
present difficulties in administration, and could potentially
| create a large loophole that could seriously weaken the ban.

gioos

TOTAL P.B5S



Chuck:

Attached is the draft ATF declaration in support of suspending all permits at issue.
ATF has abandoned the idea of drafting a declaration in support of suspending the single Galil
permit -- they cannot muster up a factual basis (other than what is at paragraph 11 of the
attachment). DOJ has reviewed and assisted in drafting the attached declaration. DOJ, Treasury
and ATF had a 2 hour conference call this afternoon -- I joined the last %2 hour of it.

In sum, DOJ is of the view that the declaration offers little to no evidence to support the
suspension of permits. DOJ notes that the declaration is lacking in showing exigent
circumstances. The declaration does not identify why at this time the Agency has reason to
believe that it made a mistake in issuing the permits. The 90 day review may provide the factual
predicate, but it is lacking at this time. DOJ believes that under Gun South, a court would issue a
TRO within days. DOJ notes that to better our chances in court (only slightly though), we should
exclude from the suspension any permit holders who have weapons in route.

In the event you would like to review the law more closely, I have attached a copy of the
Gun South case. Please let me know if you would like to have a conference call with the
attorneys at DOJ and Treasury. They are available tomorrow. I will wait to hear from you as to
how we should proceed.

Thanks,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

DECLARATION OF JOHN W. MAGAW, DIRECTOR
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

I, John W. Magaw, do hereby depose and say:

1. I am the Director, Bureau of Alcohol, Tobacco and
Firearms ("ATF"), Department of the Treasury. This
declaration is based upon personal knowledge and information
furnished by my subordinates.

2. ATF was established as a Bureau by Department of
Treasury Order No. 120-01 (June 1972), formerly Treasury
Dep't Order No. 221, 37 Fed. Reg. 11,696 (1972). Pursuant
to this order, the Director, ATF, was given authority to
administer and enforce the provisions of law relating to
alcohol, tobacco, firearms and explosives, including the
provisions of the Gun Control Act of 1968 ("GCA"), as
amended, 18 U.S.C. Chapter 44.

3. The GCA, 18 U.S.C. § 922(l), prohibits the
importation of firearms into the United States except as
p:ovided in 18 U.S8.C. § 925(d). Section 925(d) provides
four exceptioﬁs to the importation prohibition. Generally,
this section provides that ATF will approve the importation
where the firearm:

a. is being imported for scientific or research

purposes, or is for use in connection with
competition or training (section 925(d) (1));
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b. 18 an unserviceable firearm (section
925(d) {(2));

c. 1is of a type which is generally recognized as
particularly suitable for or readily adaptable to
sporting purposes (section 925(d) (3)); or,

d. was previously taken out of the United States

or a possession by the person who is bringing in

the firearm (section 925(d) (4)).

4. The regulations implementing these provisions of
law are found at 27 C.F.R. Part 178. Sedtion 178.112
provides that no firearm may be imported without the
authorization of the Director. The regulations call for the
filing of an application which, if approved, serves as a
permit to import the firearms listed on the applicétion for
the period specified.

5. "In early 1989, ATF suspended the importation of
several makes of semiautomatic assault-type rifles, pending
a study as to whether these weapons were, as required under
section 925(d) (3), "particularly suitable fér or readily
adaptable to sporting purposes." This suspended action on
pending applications and the importation of firearms
pursuant to previously approved permits.

6. The 1989 decision to suspend the firearms'
importation was based on the growing concern that_;hese
types of weapons were increasingly involved in crime, and

upon the fact that legitimate questions were presented as to

whether these firearms met the sporting purposes test of the
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statute. In addition, there was a dramatic increase in the
numbers of semiautomatic assault-type rifles that importers
were seeking to import into the United States. This

temporary suspension during the study period was challenged

and subsequently upheld in Gun South. Inc, v. Brady, 877
F.2d 858 (1lth Cir. 1989).

7. Ultimately, under section 925(d), ATF banned the
importation of semiautomatic assault-type rifles which had a
variety of physical features and characteristics designed
for military applications. These features distinguish the
weapons from traditional sporting rifles. The features and
characteristics are as follows:

a. Military configuration (ability to accept a

detachable magazine; folding/telescopic stocks;

pistol grips; ability to accept a bayonet; flash

suppressor; bipods; grenade launcher; and night

sights) ;

‘b. Whether the weapon is a semiautomatic version
of a machinegun; and

¢. Whether the rifle is chambered to accept a
centerfire cartridge case having a length of 2.25
inches or less.

8. Thereafter, on September 13, 1994, as part of the
Violent Crime Control and Law Enforcement Act of 1994 ("1934
Crime Control Act'), Congress amended the GCA to make it
unlawful, for a period of ten years, for a person or entity

to manufacture, transfer or possess a "semiautomatic assault

weapon." The prohibited weapons include semiautomatic
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rifles listed by name and model, copies or duplicates of
such firearxms, and semiautomatic rifles that have the
ability to accept a detachéble magazine and have at least
two of the listed assault weapon features (folding or
telescopic stock; pistol grip that protrudes conspicuously
beneath the action of the weapon; bayonet mount; a flash
suppressor or threaded barrel designed to accommodate a
flash suppressor; or a grenade launcher). 18 U.S.C. §§
922(v) (1) and 921(a) (30).

9. CONGRESSIONAL FINDINGS

10. Since the enactment of these bans, minor
modifications have been made to bannea rifles. These
modifications removed the military features that were the
focus of the 1989 import ban. The subject rifles are
virtually the same functionally and operationally as the
banned firearms. Thus, these so-called sporterized versions
of s;miautomatic asgsault-type rifles may be imported into
the country under the sporting purposes test as currently
applied.

11. To illustrate this situation, one of the weapons
now being imported is a modified Galil-type semiautomatic
rifle known as the Galil Sporter. This firearm is derived
from the Galil semiauvtomatic assault-type rifle which was
banned.from importation in 1989. These firearms are

illustrated in Exhibit No. 1, which depicts a pre-ban Galil

T -
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and the Galil -Sporter. 1In July 1990, ATF examined a Galil
Sporter which had no folding stock, separate pistol grip,
night sight, bayonet mount, flash suppressor, bipod mounts,
threaded barrel muzzle or grenade launcher. All Galil-type
semiautomatic rifles, irrespective of external
configuration, use the same receiver, locking mechanism,
fire control components, gas system and barrel. More
receﬁtly, ATF examined another Galil Sporter. This rifle is
in essentially the same configuration as the Galil Sporter
semiautomatic rifle examined by ATF in 1890. The only
difference in the most recently examined sample is that the
opening through the side of the stock to allow proper
ripping and firing of the weapon is larger than on the
sample examined in 1990.

12. Because these sporterized versions function in
virtually the same manner as banned semiautomatic assault-
typemrifles, questions are raised as to whether the sporting
purposes test as currently applied adequately effectuates
the statutory purpose. |

13. [??Immediate action with respect to the
importation of the sporterized versions of semiautomatic
agssault-type rifles is necessary since these weapons may be
used in crime and are a threat to public safety. (CRIME

EXAMPLES) ??] . A’\’F C\Al\f\D"\' ﬁ,\,{ Q,)Lmv\pla 4%}@50\{’1\ ;,,;/[_ (;U(&W

14. At the request of Federal, State and local law
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enforcement officials, ATF's National Tracing Center
performs traces of firearms for law enforcement purposes.
- Because police officers submitting trace requests do not
Ialways distinguish sporﬁerized versions of semiautomatic
assault-type rifles from the banned rifles, ATF's trace
statistics cannot always segregate trace data on the
.sporterized rifles from the banned rifles. However, ATF'S
trace statistics specifically indicate that for Fiscal Year
1994, 58 sporterized semiautomatic assault-type rifles were
traced; for Fiscél.Year 1995, 135 such rifles were traced;
and for Fiscal Year 1996, 115 such rifles were traced. For
all assault-type rifles (including sporterized versions),
the trace figures for Fiscal Year 1994 are __ ; for Fiscal
Year 1995 are ___ ; and for Fiscal Year 1996 are

15. ATF has 266,000 applications to import sporterized
versions of semiautomatic assault-type rifles pending.

has'épproved permits for importation of 342,421 such

firearms. ATF'S records indicate that such rifles :
194L - 33 29%
s.

1997 o clade - 1A S9Y
16. On DATE, ATF issued a letter to importers who had

have been imported in the last 12 month

applications to import sporterized versions of semiautomatic
assault-type rifles pending. ATF's letter advised-the
importers that there would be a delay in processing their
applications, pending an assessment of whether theilr

particular firearm met the statutory critexia for
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importation. A copy of that letter is attached as Exhibit
X.

17. On DATE, the Commissioner of the United States
Customs Service was formally advised that ATF was suspending
previously issued permits for the importation of sporterized
versions of semiautomatic assault-type rifles and that
Customs should prevent the introduction of these firearms
into domestic commerce. The Commissioner was further
advised that the susPension»would remain in effect until a
determination could be made of the firearms' importability.
A copy of that letter is attached as Exhibit XX.

18. DESCRIPTION OF METHODOLOGY OF ATF'S STUDY

19. DESCRIPTION OF THE PARTICULAR FIREARM AT ISSUE.

20. A reason for taking such suspension action is
ATF's past experience with the 1986 machinegun ban, 18
U.S.C. § 922(0). Prior to the effective date of that ban
"manufacturers seeking to register machineguns prior to the
cutoff date flooded the Bureau with applications."' Sendra
Corp., v, Magaw, 111 F.3d 162, 163 (D.C. Cir. 1997); F.J. |
Vollmexr Co. v. Higgins, 23 F.3d 448, 450 (D.C. Cir. 1994).

Thus, suspension of approved permits and pending
applications is necessary to maintain the status quo while

the study is being conducted.
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I hereby-declare under penalty of perjury that the
foregoing is true and correct. Executed this day of

October 1997.

John W. Magaw

p:\lieberma\importdec.nol

T VWV WV
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GUN SOUTH, INC., Plaintiff-Appellee, v. NICHOLAS BRADY,
Secretary of the Treasury; STEPHEN E. HIGGINS, Director of
the Bureau of Alcohol, Tobacco and Firearms; WILLIAM VON
RABB, Commissioner of the United States Customs Service,
Defendants-Appellants

No. 89-7339
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

877 F.2d 858; 1989 U.S. App. LEXIS 9449

June 30, 1989

PRIOR HISTORY:
[**1] Appeal from the United States District Court for the Northern District
of Alabama; No. CV-89-AR-0551-S; Acker, Judge.

COUNSEL: John R. Bolton, Asst. Attorney General, Civil Division, Washington,
District of Columbia, Frank W. Donaldson, U.S. Attorney, George Batcheler,
Birmingham, Alabama, -John F. Cordeus, Off. of Atty. Gen., Civil Division,
Washington, Mark B. Stern, Washington, District of Columbia, for
Defendants-Appellants.

James C. Barton, Johnston, Barton, Proctor, Swedlaw & Naff, Robert S. Vance,
Jr., Ralph H. Smith, Birmingham, Alabama, for Plaintiff-Appellee.

JUDGES: Fay and Hatchett, Circuit Judges, and Walter E. Hoffman, * Senior
District Judge. Walter E. Hoffman, Senior District Judge, dissenting.

* Honorable Walter E. Hoffman, Senior U.S. District Judge for the Eastern
District of Virginia, sitting by designation.

OPINIONBY: HATCHETT
OPINION: [*859] HATCHETT, Circuit Judge
The Sécretary of the Treasury, the Director of the Bureau of Alcohol, Tobacco

and Firearms, and the Commissioner of the United States Customs Service
(collectively "the Government") appeal the district court's grant of an

injunction to Gun South, Inc. ("GSI"). The district court ordered the Government
to deliver to GSI rifles which had been approved for importation, but held by
Customs upon arrival at the Birmingham, [**2] Alabama Airport. 711 F. Supp.

1054. For the reasons discussed below, we reverse the district court's decision
and vacate the injunction.

FACTS

GSI is a wholesale gun dealer which the Bureau of Alcohol, Tobacco and
Firearms ("the Bureau") has licensed to import firearms. In September, 1988, and
February, 1989, GSI applied for permits to import Steyr-Mannlicher AUG
semi-automatic rifles (AUG-SA rifles) because GSI learned that the Bureau had
previously approved the importation of these rifles as firearms with a sporting
purpose. Pursuant to its practice of routinely granting permits for previously
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imported firearms, the Bureau issued GSI two permits. On October 4, 1388, the
Bureau granted GSI a permit to import 1,700 AUG-SA rifles, and on February 22,
1989, the Bureau approved GSI's application to import an additional 3,000 AUG-SA
rifles.

On January 23, 1989, GSI ordered 800 AUG-SA rifles and certain accessories
under its October 4 permit. GSI obligated itself to pay $ 700,000 toward a
larger total purchase price, and GSI's bank guaranteed these funds.

On March 21, 1989, William Bennett, Director of the Office of National Drug
Policy, speaking for the Secretary of the Treasury, announced a temporary
suspension [**3] on the importation of five "assault-type" weapons, including
the AUG-SA rifle. On March 29, 1989, the Bureau expanded the scope of the
suspension to cover all assault-type weapons "indistinguishable in design,
appearance and function to the original five." The Government imposed the
temporary suspension to allow the Buréau to'reassess 'its approval of several
appllcatlons to import the suspended rifles: Under an accelerated review, the
Bureau will review each permit to determine if it erroneously concluded that the
rifles are "generally suitable for a sporting purpose." The Bureau w1ll not
revoke the permits before giving the affected 1mporters notlce and an
opportunity to respond

GSI requested a clarification of whether the suspension applied to weapons
purchased under preexisting permits. In response to this inquiry, the Bureau
informed GSI, at least twice, that the ban did not apply to weapons purchased
under preexisting permits, but rather, the suspension only prevented the
issuance of new permits. Despite these assurances, the Customs Service
interdicted GSI's shipment of [*860] AUG-SA rifles at the Birmingham Airport
even though GSI purchased such rifles under a permit issued prior [**4] to
the suspension. Although the Government agreed to allow GSI to obtain custody of
the AUG-SA rifles if GSI posted a bond guaranteeing that it would not resell or
distribute such weapons, GSI declined such offer and brought this action.

PROCEDURAL HISTORY

On March 30, 1989, GSI filed this action in the Northern District of Alabama
seeking a declaratory judgment, and preliminary and permanent injunctive relief.
GSI sought to enjoin the Government from interfering with the delivery of
firearms imported under its permits issued prior to the temporary suspension. On
April 7, 1989, the district court consolidated GSI's preliminary injunction
motion with a final adjudication of the merits of GSI's claims pursuant to
Fed.R.Civ.P. 65(a) (2). Both sides provided further evidence and legal briefs.

On April 26, 1989, the district court denied the Government's summary
judgment motion and issued a permanent injunction "enjoin[ing] any interference
with the routine delivery of any and all weapons ordered by Gun South, Inc. in
accordance with the terms and conditions of permits issued by [the Bureau] prior
to the promulgation of the notice or notices of suspension purporting to affect
the importation [**5] of the [firearm in question]." The district court found
that the Government failed to present any evidence that the AUG-SA is not
"generally recognized as particularly suitable or readily adaptable to sporting
purposes." The court also found that the evidence demonstrated that the AUG-SA
has the design of a sporting weapon. Based on these findings, the district court
held that section 925(d) (3) of the Gun Control Act precluded the temporary
suspension. See 18 U.S.C.A. @ 923(d) (3) (West 1976) (compels the Secretary of
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the Treasury to authorize the importation of firearms "generally recognized as
particularly suitable for or readily adaptable to sporting purposes."). After
the district court concluded that GSI lacked an adequate legal remedy to redress
any harm incurred from the suspension, the court ordered the Customs Service to
release GSI's weapons for immediate delivery. Because the district court found
the suspension unlawful, the court did not address GSI's constitutional
challenges to the Government's actions.

On April 28, 1989, the district court denied the Government's motion for a
stay pending appeal. On the same day, this court granted a temporary emergency
stay pending [**6] the court's further action. On May 3, we extended the stay
pending appeal and expedited the Government's appeal.

CONTENTIONS

The Government contends that the district court erred by concluding that the
Bureau did not lawfully suspend the 1mportat10n of the AUG-SA rifle for ninety
days. The Government conterds that section’925(d) (3) does not preclude it from
temporarily suspending the importation of firearms while ‘it conducts an
accelerated reassessment of the importability of such firearms. In addition, the
Government maintains that it d1d not act arbitrarily or capr1c1ously because the
suspension is rationally related to fulfllllng its mandate of precluding the
importation of unauthorized firearms.

The Government further contends that even if GSI has a vested property
interest in the permits, the temporary suspension does not violate GSI's
constitutional rights. According to the Government, the temporary import
suspension does not violate GSI's due process rights because the strong public
interest in immediate action outweighs the limited impact on GSI's alleged
property interest. Moreover, the Government contends that GSI cannot establish a
valid taking claim because: (1) this [**7] court lacks jurisdiction over
GSI's equitable claim to enjoin the alleged taking; and (2) the Government's
temporary deprivation of the rifles does not constitute a compensable taking.

GSI contends that the district court properly concluded that section 925(d)
(3) prevents the Government from suspending the [*861] importation of the
AUG-SA rifle because the Bureau previously classified this rifle as a sporting
flrearm, and the Government has failed to present any evidence to demonstrate
that this classifieation is erroneous. Beyond the Gun Control Act, GSI contends
that the Act's implementing regulations also preclude the suspension.

Even if the Government has the authority to suspend the importation of the
AUG-SA rifles, GSI alternatively contends that the Government arbitrarily and
capriciously imposed the suspension by making an uninformed decision without any
supporting evidence. Finally, GSI contends that the Bureau's imposition of the
suspension violates its fifth amendment procedural due process rights and
constitutes an unconstitutional taking.

ISSUES

The sole issue which the Government raises on appeal is whether the district
court improperly enjoined the Government from temporarily [**8] suspending
the importation of GSI's AUG-SA rifles purchased under permits which the Bureau
approved prior to the Government's announcement of the import suspension.
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.

DISCUSSION

We begin our analysis by emphasizing the deferential standard of review that
we must apply when examlnlng an agency's action. We miay set asidé the Bureau's
temporary import suspension of AUG-SA rifles ‘only if we find. that .such action:
(1) exceeds the Bureau's- statutory authority, (2) violates a constitutional
right, or (3) constitutes an ®“arbitrary” or "capricious action," or "an abuse of
discretion" or an action "otherwise not in accordance with law." Administrative
Procedure Act, 5 U.S.C.A. @ 706(2)(A), (B), and (C) (West 1977). Under this
deferential standard, we cannot substitute our judgment for the Bureau's
judgment, but rather, we must presume the import suspension's validity.
Manasota-88, Inc. v. Thomas, 799 F.2d 687, .691 (1l1th Cir. 1986). With this
standard in mind, we address GSI's multipronged attack of the temporary import
suspension. '

I. Lawfulness of the Temporary Suspension

The district court enjoined the Government's actions because it concluded
that the Gun Control Act and its implementing [**9] regqulations prohibit the
Bureau from temporarily suspending the importation of the AUG-SA rifles. GSI
contends that the district court properly interpreted the Gun Control Act and
its regulations. In contrast, the Government contends that its temporary import
suspension does not exceed the Gun Control Act or its implementing regulations
and that the evidence illustrates the reasonableness of such action.

A. The Authority for the Temporary Suspension

The Gun Control Act gives the Secretary of the Treasury the power to enforce
its provisions. nl The Act generally forbids the Secretary from authorizing the
importation of firearms into the United States. 18 U.S.C.A. @ 922(1) (West
1976) . The Act, however, creates four narrow categories of firearms which the
Secretary must authorize for importation. 18 U.S.C.A. @ 925(d) (West 1976 and
Supp. 1989). Under the only exception relevant to this controversy, the
Secretary of the Treasury must authorize the importation of firearms

of a type that does not fall within the definition of a firearm as defined in
section 5845(a) of the Internal Revenue Code of 1954 and is generally recognized
as particularly suitable for or readily adaptable [**10] to sporting
purposes, excluding surplus military firearms, except in any case where the
Secretary has not authorized the importation of the firearm pursuant to this
paragraph, it shall be unlawful to import any frame, receiver, or barrel of such
firearm which would be prohibited if assembled.

18 U.S.C.A. @ 925(d) (3) (West 1976 and Supp. 1989) (emphasis added).

- - --=-=--- - - - - - - - - - -Footnotes- - - - - - - - - & - - - _ _ - _ -
nl The Secretary of Treasury has delegated this authority to the Bureau. See

27 C.F.R. @ 178.12 (1988) (no importation of firearms without authorization from

the Bureau).

- ----=---- - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - .
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[*862]) We must first determine whether the Act or its regulations authorize
or prohibit the suspension. Contrary to the district court's conclusion, we
believe that no provision precludes the suspension but rather, the Act impliedly
authorizes such action.

GSI correctly notes that neither the Act nor its regulations explicitly
authorizes the suspension. Despite this absence of express authority, we
conclude that the Bureau must necessarily retain the power to correct the
erroneous approval of firearms import applications. As discussed above, the Act
strictly limits the importation of firearms to those which satisfy one of the
four exceptions. 18 U.S.C.A. [**11) @ 922(1) (West 1977). To accomplish this
task, the Bureau inherently must possess the corollary power to temporarily
suspend the importation of firearms under permits which the Bureau may have
erroneously granted. Otherwise, gun companies could legally inundate the country
with rifles which Congress intended to forbid from entering our borders. We
decline to interpret the Act in a way which produces such a nonsensical result.

Beyond this common sense rationale, we find support for this imbiied
authority in the legislative history. Several portions of the legislative
history emphasize Congréss's;intent to ban the importation of firearms, and the
Secretary's discretion in complying with this mandate. The Senate report to the
Gun Control Act of 1968 provides that "the existing Federal controls over
interstate and foreign commerce in firearms are not sufficient to enable the
states to effectively cope with firearms traffic within their own borders.

." Sen.R. 1097, 90th Cong., 2d. Sess. 80, reprinted in 1968 U.S.Code Cong. &
Admin.News 2112, 2167. In addition, the Senate report explains that Congress
intended section 925(d) (3) to "curb the flow of surplus military weapons
[**12] and other firearms being brought into the United States which are not
particularly suitable for target shooting or hunting" to prevent such weapons
being used for criminal means. S.Rep. No. 1097, 90th Cong., 2d Sess. 80,
reprinted in 1968 U.S.Code Cong. & Admin.News 2112, 2167. Furthermore, the
sponsor of the legislation, Senator Dodd, stated:

Title IV prohibits importation of arms which the Secretary determines are not
suitable for research, sport, or as museum pieces. . . . The entire intent of
the importation section is to get those kinds of weapons that are used by
criminals and that have no sporting purpose.

114 Cong.Rec. S 5556 column 3, S 5582 column 1, S 5585, column 2 (May 14, 1968).
These remarks illustrate Congress's intent absolutely to bar the importation of
tirearms outside of the narrow statutory exceptions. Given this purpose, we
believe that Congress intended the Secretary to retain the necessary authority
to comply with this mandate, including the power to temporarily suspend imports
under potentially erroneous permits.

As further support for our conclusion, we note that the Supreme Court and
other courts have recognized an implied authority in other [**13] agencies to
reconsider and rectify errors even though the applicable statute and regqulations
do not expressly provide for such reconsideration. For example, in concluding
that the Interstate Commerce Commission ("ICC") could order a refund to correct
a prior error, the Supreme Court stated that " agency, like a court, can undo
what is wrongfully done by virtue of its order." United Gas Improvement Co. v.
Callery Properties, 382 U.S. 223, 229, 86 S. Ct. 360, , 15 L. Ed. 24 284, 289
(1965) ; see also American Trucking Assoc. v. Frisco Trans. Co., 358 U.S. 133,
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145, 79 S. Ct. 170, , 3 L. E4d. 2d 172, 180-81 (1958) ("the presence of
authority in administrative offices and tribunals to correct {inadvertent
ministerial] errors has long been recognized -- probably so well that little
discussion has ensued in the reported cases."). Other courts have similarly
recognized this implied authority. See Iowa Power and Light Co. v. United
States, 712 F.2d 1292, 1294-97 (8th Cir. 1983) (ICC could retrocactively impose
higher tariff to correct legal error), cert. denied, 466 U.S. 949, 80 L. Ed. 2d
536, 104 S. Ct. 2150 (1984); Bookman v. United States, 197 Ct. Cl. 108, 453 F.2d
1263, 1265 (1972) (allowing agency to [**14] reconsider decisions in
[*863] absence of statutory or regulatory authorization after noting general
rule that "every tribunal, judicial or administrative, has some power to correct
its own errors or otherwise appropriate to modify its judgment, decree, or
order.") (quoting 2 K. Davis, Administrative Law Treatise, @ 18.09 (1958)).
Finally, some courts have specifically relied on this implied authority to allow
an agency to revoke a license. Kudla v. Modde, 537 F. Supp. 87, 89 (E.D.Mich.

1982), "(the power of the state to require a license implies the power to revoke
a license which has been improperly issued."), aff'd without opinion, 711 F.2d
1057 (6th Cir. 1983); Century Arms, Inc. v. Kennedy, 323 F. Supp. 1002, 1016-17
(D.Vt. 1971), ("We are aware of no licenses which once granted, can never be

taken away.") aff'd, 449 F.2d 1306 (2d Cir. 1971), cert. denied, 405 U.S. 1065,
92 S. Ct. 1494, 31 L. Ed. 2d 794 (1972).

The district court and GSI, however, refuse to imply such authority because
they interpret section 925(d) (3) as expressly prohibiting the suspension. We do
not interpret section 925(a) (3) so broadly.

Section 925(d) (3) requires the Secretary to authorize the importation of a
firearm [**15] which is generally recognized as particularly suitable for.
sporting purposes. We agree with the district court that this section
unambiguously requires the Secretary to authorize the importation of sporting
firearms. But we decline to adopt the district court's broader interpretation of
this section as precluding a temporary suspension until the Bureau proves that
the rifles are not sporting firearms. First, we believe that such an
interpretation "places the cart before the horse"; the Bureau must decide
whether a firearm is generally suitable for a sporting purpose before the Act
requires the Secretary to authorize such a rifle's importation.

Second, the Bureau and the Secretary of Treasury do not interpret this
section as prohibiting a temporary ban. Because we do not believe the language
of section 925(a) (3) compels a different interpretation, we should defer to
their interpretation. See Callaway v. Block, 763 F.2d 1283, 1287 (11lth Cir.
1985) ("construction of a statute by those charged with its execution should be
followed unless there are compelling indications that it is wrong").

Third, the legislative history supports our interpretation. The Senate Report
notes that the [**16] Act gives the Secretary of the Treasury unusually broad
discretion in applying section 925(d) (3):

The difficulty of defining weapons characteristics to meet this target [of
eliminating the importation of weapons used in crime], without discriminating
against sporting quality firearms, was a major reason why the Secretary of the
Treasury has been given fairly broad discretion in defining and administering
the import prchibition.
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S.Rep. No. 1501, 90th Cong., 2d Sess. 38 (1968). In fact, such broad discretion
was a major concern of the opponents of the bill:

The proposed restrictions of Title IV would give the Secretary of the Treasury
unusually broad discretion to decide whether a particular type of firearm is
generally reccgnized as particularly suitable for, or readily adaptable to,
sporting purposes. . . . -

S.Rep. No. 1097, 90th Cong., 2d Sess. 255 (April 29, 1968), reprinted in 1968
U.S.Code Cong. & Admin.News at 2306 ("individual views of Messrs: Dirksen,

Hruska, Thurmond and Burdick on Title IV"). Because the Bureau has significant
discretion in administering the Gun Control Act, we do not believe that Congress
intended section 925(d) (3) to prevent the [**17] Bureau from temporarily

suspending imports which may be unlawful under the Act.

The district court and GSI cite the 1986 amendment to the Gun Control Act as
support for their interpretation of section 925(d) (3). We, however, agree with
the Bureau that the 1986 amendment does not compel us to adopt the district
court's interpretation. The 1986 amendment substituted the word "shall" for
"may" in section 925(d), and therefore, mandated the Secretary to authorize the
importation of firearms falling within one of the four excepted categories.
Firearm Owners Protection [*864] Act, P.L. 99-308, 100 Stat. 459 (1986)
(codified as amended at 18 U.S.C.A. @ 925(d) (West 1988); H.Rep. No. 495, 99th
Cong., 2d Sess. at 14 (1986), reprinted in 1986 U.S.Code Cong. & Admin.News
1327, 1340 (the 1986 amendment "opens up the importation of firearms by
mandating the Secretary to authorize importation of a firearm if there is a
sporting purpose and eliminat[es] the requirement that the importer has the

burden of satisfying the Secretary of the sporting purpose. . . ."). As _
discussed above, while we acknowledge this mandatory language, we do not believe
that such language prohibits the Bureau from temporarily [**18] suspending

the importation of certain firearms while reassessing whether such firearms have
a sporting purpose. As the senate report notes, "it is anticipated that in the
vast majority of cases, [the substitution of 'shall' for 'may' in the
authorization section] will not result in any change in current practices." S.
Rep. No. 98-583, 98th Cong., 1st Sess. 27 (1984). Thus, we conclude that section
925(d) (3) does not expressly preclude the temporary suspension.

Turning to the #mplementing regulations, GSI contends that the regulations
also prohibit the Government's actions. We disagree.

The Secretary promulgated regulations which prescribe procedures for
importing firearms. Under the regulations, gun companies must apply for a permit
to import firearms. 27 C.F.R. @ 178.112 (1988). If the Bureau approves the
permit, the licensed importer may import the quantity of firearms specified in
the application for the period of time stated in the application. 27 C.F.R. @
178.112 (1988).

According to GSI, the following regulation unambiguously prohibits the
temporary import suspension:

If the Director [of the Bureau] approves the application, such approved
application shall serve as the permit [**19] to import the firearm, firearm
barrel, or ammunition described therein, and importation of such firearms,
firearm barrels, or ammunition may continue to be made by the licensed
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importer under the approved application (permit) during the period specified
thereon. [Emphasis added.]

27 C.F.R. @ 178.112. This regulatlon does - not unamblguously proscrlbe the Bureau
from temporarlly suspending firearms 1mports ‘Rather than expressly precluding
such action, the regulation merely explalns ‘the consequences of the Bureau's
proper approval of a firearm import application.

Even if the regulation does not unambiguously preclude the suspension, GSI
argues that the regulation's failure to explicitly authorize the' Bureau to
suspend a valid permit demonstrates that the Bureau does not have the authority
to temporarily suspend GSI's permits. According to GSI, where the Bureau has
retained authority to suspend or revoke such permits, it has implemented
explicit regulations which recognize such authority. See 27 C.F.R. @ 47.44
(1988) (explicitly granting the Bureau the right to deny, revoke, suspend or
revise permits found to be inconsistent with or violating the Arms Export
Control Act [**20] of 1976); 27 C.F.R. @@ 178.71-178.78 (1988) (regulations
establishing a procedure for suspending or revoklng a license in accordance with
18 U.S.C. @ 923). The Secretary 8§ creation® of express procedures.for revoklng or
suspending permits under a different statute does not’ compelllngly ihdicate that
the Bureau did not intend to establish such a right to temporarily suspend
permits under the Act. Similarly, the Secretary's imposition of procedures for
revoking a license does not convince us that its failure to expressly authorize
the Bureau to suspend a permit indicates its intent to preclude such action.

More importantly, the Secretary urges this court not to interpret this
regulation as precluding the temporary suspension. We must defer to the Bureau's
interpretation of the Gun Control Act and its regulations absent plain error in
the Bureau's interpretation. See Udall v. Tallman, 380 U.S. 1, 16, 13 L. Ed. 24
616, 85 S. Ct. 792 (1965) (court should follow agency's interpretation unless
"there are compelling indications that it is wrong"); Veterans Administration
Medical Center v. FLRA, [*865] 675 F.2d 260 (11th Cir. 1982); Bowles v.
Seminole Rock and Sand Co., 325 U.S. 410, 414, 89 L. Ed. 1700, 65 S. Ct. 1215
(1945) [**21] (administrative interpretation is the ultimate criterion for
interpreting an administrative regulation and such interpretation "becomes of
controlling weight unless it is plainly erroneous or inconsistent with the
regulation"). Because we do not find the Secretary's interpretation plainly
erroneous, but rather we find it more valid than GSI's interpretation, we reject
GSI's contention that the Bureau's regulations preclude the temporary
suspension.

B. Reasonableness of the Temporary Suspension

Having established that the Secretary has the authority to temporarily
suspend the importation of semi-automatic assault rifles, we must determine the
reasonableness of such action. In making this determination, we will defer to
the Bureau's suspension unless we find it arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law. 5 U.S.C. @ 706 (2) (A)
(1977) .

1. Accordance with Law

By arguing that the imposition of the temporary suspension without conducting
a hearing violates the Gun Control Act's and the Administrative Procedure
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Act's ("APA") procedural rules, GSI essentially argues that the temporary
suspension is "otherwise not in accordance with law." The [**22] Government
responds to this attack by arguing that the procedural provisions on which GSI
relies do not apply to the temporary suspension. We find the Government's
argument persuasive.

First, GSI argues that the "imposition of the suspension without a hearing
violates section 926 (b) of the Act. Section 926(b) requires the Secretary to
give notice and an opportunity to be heard prior to promulgating regulations.
See 18 U.S.C.A. @ 926(b) (West Supp. 1989). This section only applies when the
Secretary engages in rulemaking.

The Bureau has not engaged in rulemaking, but has merely suspended certain
firearms from importation while it individually reassesses several permit
determinations. These activities which involve applying the law to the facts of
an individual case, do not approach the function of rulemaking. See York v.
Secretary of Treasury, 774 F.2d 417, 420 (10th Cir. 1985) ("classification" of
firearm as machine gun is "not a rulemaking of any stripe."). Such a
determination is more analogous to making a licensing decision which the APA
classifies as an "order" rather than a "rule." See 5 U.S.C. @@ 551(6), (7) & (9)
(defining "licensing" as "agency process respecting [**23] the grant,
renewal, denial, revocation, suspension, amendment, withdrawal, limitation,
amendment . . . of a license."). Thus, because these actions do not constitute
rulemaking, the Bureau did not violate section 926(b).

Second, we reject GSI's argument that the Government violated the APA by
imposing the suspension without a hearing. Under the APA, an agency must provide
notice and an opportunity to respond before revoking a license. 5 U.S.C.A. @ 558
(1977) . As discussed above, the Bureau has not revoked GSI's license or its
permits; import suspension does not constitute rulemaking; therefore, the
suspension does not violate the APA's procedural requirements.

2. Arbitrary, Capricious or Abuse of Discretion

Even if the Bureau's suspension does not specifically conflict with the Act
or any other laws, GSI argues that the district court properly enjoined the
Government's actions because the Bureau arbitrarily and capriciously imposed the
suspension. GSI relies on two alternative grounds for reaching this conclusion:
(1) the AUG-SA rifle has not physically changed and (2) the Bureau lacks any
evidence to support its "drastic" actions. Neither prong of this argument has
any [**x24] merit.

Initially, we reject GSI's argument that the Bureau acted arbitrarily and
capriciously by imposing the suspension because the [*866] AUG-SA rifle has
not physically changed. This argument places too much emphasis on the rifle's
structure for determining whether a firearm falls within the sporting purpose
exception. While the Bureau must consider the rifle's physical structure, the
Act requires the Bureau to equally consider the rifle's use. The term- "generally
recognized" in section 925(d) (3) suggests a community standard which may change
over time even though the firearm remains the same. Thus, a changing pattern -of
use may significantly affect whether a firearm is generally recognized as
particularly suitable for or readily adaptable to a sporting purpose.

In addition, the Bureau has interpreted section 925(d) (3) as requiring an
inquiry of the firearms' actual use in addition to its physical
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characteristics. See Gilbert Equip. Co. v. Higgins, 709 F. Supp. 1071, slip op.
at 10-11 (S.D.Ala. 1989) (upholding Bureau's denial of permit despite its
granting permits for similar firearms because Bureau changed its view of scope
of sporting purposes). Because we find this [**25] interpretation reasonable,
we defer to it. See Callaway, 763 F.2d at 1287 (requiring adherence to agency's
construction of statute absent compelling indication of error). Thus, the
temporary suspension is not arbitrary and capricious simply because the rifle
has not changed.

We similarly find no merit in GSI's contention that the Bureau imposed the
suspension in such a manner and so totally without evidence that we should not
defer to the Government's action. See SEC v. Sloan, 436 U.S. 103, 117-18, 56 L.
Ed. 2d 148, 160-61, 98 S. Ct. 1702 (1978) ("one factor to be considered in
giving weight to an administrative ruling is the thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give it power to persuade, if

lacking in power to control."). According to"GSI, the" fdllowing circumstances - - --

demonstrate that the Bureau made a hurried and uninformed decision: {1) the _
Bureau did not evaluate or deliberate the situation; (2) the Bureau did not have . -
any data showing that imported semi-automatic rifles or the AUG-SA rifle :
contribute to crime; (3) the Bureau did not consult its experts who routinely
identify sporting [**26] firearms; and (4) the Bureau made its decision
without cons1der1ng its legal obligations under the Act and its implementing
regulations. ’ T R Y y

Contrary to this assertion, we believe that the Bureau adequately considered
sufficient evidence before imposing the temporary suspension. In Director
Higgins's declaration, he explains: (1) law enforcement agencies and officials
reported a dramatic proliferation in the use of assault-type rifles in criminal
activity; (2) the Bureau's tracings branch showed a 57-percent increase in
traces of assault-type rifles recovered from crime scenes; (3) several highly
publicized murders in which assault rifles were used indicate their increased
use in criminal activity; and (4) the Bureau's statistics revealed the smuggling
of substantial numbers of firearms out of this country for use in foreign crime.
This evidence sufficiently supported the Bureau's reassessment of certain
permits; therefore, the district court clearly erred in finding that the
Government did not present any evidence indicating that the AUG-SA rifles may
not have a generally recognized sporting purpose.

Because . the -Bureau 1ssued permits to allow the 1mportat10n of. 640,000 rifles
and had [**27] 136,000 applications pending for add1t10na1 rifles, the Bureau
could reasonably conclude that it needed to impose a temporary suspension to
avoid a saturation of potentially illegal assault-type rifles. We emphasize that
we are not reviewing the Bureau's revocation of the permits, but only its
ninety-day suspension. Thus, the Government did not act arbitrarily and
capriciously by imposing the temporary suspension while it conducts an
accelerated review of its grant of several permits; rather, the Government acted
reasonably to comply with its duty of prohibiting the importation of firearms
under the Gun Control Act.

II. Constitutional Claims
Beyond the above claims, GSI attacks the suspension by arguing that it

violates its [*867] due process rights and constitutes a taking of property
without the payment of just compensation. In response, the Government arques
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that its temporary import suspension does not infringe upon any of GSI's
constitutional rights. We agree.

A. Procedural Due Process Claim

According to GSI, the Government's failure to give it notice of the
suspension and an opportunity 'to respond prior to imposing the suspension
deprived GSI of its due process rights. n2 GSI [**28] reaches this
conclusion by arguing that the Government may not deprive an individual of
property without giving such individual an opportunity to be heard. Although GSI
correctly argues the general rule, GSI fails to recognize that the Constitution
does not always require such predeprivation procedural protection. Hodel v.
Virginia Surface Mining and Reclamation Assoc., 452 U.S. 264, 300, 101 S. Ct.
2352, , 69 L. Ed. 2d 1, 31 (1981) ("summary administrative action may be
justified in emergency situations."). See Barry v. Barchi, 443 U.S. 55, 99 S.
Ct. 2642, 61 L. Ed. 2d 365 (1979) (pending prompt judicial or administrative
hearing to determine issue, state's board could properly temporarily suspend
horse trainer's license prior to hearing); Ewing v. Mytinger and Casselberry,
Inc., 3395 U.S. 594, 70 S. Ct. 870, 94 L. Ed. 1088 (1950) (allowing seizure of
misbranded articles by enforcement agency prior to hearing).

- - - - - -~ - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 The parties dispute whether the right to import firearms under a permit
constitutes a property interest. Because GSI has more than the mere "right to
import," we assume a property interest for the purpose of deciding this
expedited case.

--------------- - -End Footnotes- - - - -~ - - - - - - - - - - - _

Rather than setting [**29] categories of mandatory procedural protections
in all cases, the Supreme Court decides the nature and timing of the requisite
process in an individual case by accommodating the relevant competing interests.
Logan v. Zimmerman Brush Co., 455 U.S. 422, 434, 71 L. Ed. 2d 265, 102 S. Ct.
1148 (1982) (quoting Goss v. Lopez, 419 U.S. 565, 579, 42 L. E4d. 24 725, 95 S.
Ct. 729 (1975)).

The Supreme Court's balancing test essentially requires us to weigh three
factors: (1) the nature of the private interest; (2) the risk of an erroneous
deprivation of such interest; and (3)the government's interest in taking its
action, including the burdens that any additional procedural requirement would
entail. Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, , 47 L. Ed4. 2d
18, 33 (1976). Balancing these considerations, we conclude that the Bureau's
summary action did not violate GSI's due process rights.

The Bureau imposed the temporary suspension to protect the public by ensuring
that nearly three-quarters of a million rifles do not improperly enter the
country. The protection of the public's health and safety is a paramount
government interest which justifies summary administrative action:

Protection of the health and safety of the public is a [**30] paramount
governmental interest which justifies summary administrative action. Indeed,
deprivation of property to protect the public health and safety is 'one of the
oldest examples' of permissible summary actiomn.
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Hodel, 452 U.S. at 300 (quoting Ewing, 339 U.S. at 599) (safety concerns
justified summary seizure of vitamin product). The public interest in avoiding
the importation of possible illegal assault rifles which could contribute
significantly to this country's violent crime epidemic is clearly substantial,
especially given the large number of rifles approved for importation under the
current outstanding permits. The Government could not protect the public
interest without imposing the temporary suspension.

On the other side of the balancing equation, we consider the nature of the
private interest, including the deprivation's length -and finality. See Logan,
455 U.S. at 434, 71 L. Ed. 2d at 277. GSI has not suffered a permanent loss
because the Government has not revoked GSI's license or its permits. The
Government has merely deprived GSI of the ability to import the AUG-SA rifle for
ninety days. [*868]) The Government has further reassured the court that it
will not revoke [**31] GSI's permits without giving GSI the right to
participate in a hearing.

In addition to being a non-final, temporary deprivation, the ninety-day
suspension does not affect a significant portion of GSI's imports. The rifles
which GSI seeks to import during this ninety-day period are only a small percent
of the number of firearms it plans to import under its permits this year, and
the importation of the Steyr rifles constituted only 20-percent of GSI's import
inventory in 1988.

Considering the final factor, we do not find that the Government's summary
action presents a significant risk of an erroneous deprivation of GSI's right to
import the rifles. First, GSI only loses its right to import the rifles for
ninety days. Second, as discussed_above,'the:Bufééu considered ample evidence
before imposing the temporary'éhspgnsion; and:Ehé:éfore, it minimized the risk
that its actions would erroneously deprive GSI &f its right to import the AUG-SA
rifles.

Balancing GSI's temporary non-final loss of its right to import one type of
rifle against the Government's interest in preventing the unlawful importation
of firearms, we conclude that the Government did not err by suspending the
importation [**32] of the AUG-SA rifle prior to giving GSI an opportunity to
respond. The strong public interest in the immediate action outweighs the
temporary and limited impact on GSI's alleged property interest. We find support
for this decision in other cases which have subordinated more substantial
property interests to the Government interest in protecting the public. See
Mackey v. Montrym, 443 U.S. 1, 99 S. Ct. 2612, 61 L. Ed. 24 321 (1979) (although
license to operate motor vehicle is substantial property interest, the
substantial nature of such interest is diminished measurably by maximum duration
of suspension being ninety days and availability of immediate post-suspension
hearing) . Furthermore, the availability of a hearing at the end of this
temporary suspension provides adequate procedural protection. See Hodel, 452
U.S. at 303, 69 L. Ed. 2d at 33 (summary administrative action justified where
adequate post-deprivation hearings providing opportunity for judicial review
exist). Thus, the summary imposition of the import suspension does not violate
GSI's due process rights.

B. Taking Claim
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GSI finally contends that the temporary suspension constitutes a taking of
property without just compensation. [**33] The Government argues that GSI
cannot pursue this claim in this court but must assert this claim in a damages
suit in the Claims Court. In the alternative, the Government contends that the
temporary suspension does not constitute a taklng We conclude that GSI must
bring this claim in the Claims Court.

GSI concedes that it cannot maintain an action for injunctive relief if it
may subsequently bring an action for damages against the Government under the
Tucker Act. GSI contends, however, that it lacks a post—depri?ation damages
remedy under the Tucker Act because neither the Constitution or any statute
authorizes the Government's actions. See Regional Rail Reorganization Cases, 419
U.s. 102, 127 n. 16, 95 S. Ct. 335, 350 n. 16, 42 L. Ed. 2d 320, n. 16
(1974) (injunctive relief available where owner proves that government officials
lack lawful authority to take property). This contention has no merit. As the
above discussion demonstrates, the Government has the authority to temporarily
suspend the importation of GSI's firearms under the Gun Control Act. Moreover,
Congress has not expressed an intention to preclude Tucker Act jurisdiction over
a claim for compensation under the [**34] Gun Control Act; therefore, GSI can
seek damages under the Tucker Act. Ruckelshaus v. Monsanto Company, 467 U.S.
986, 1017, 104 S. Ct. 2862, , 81 L. Ed. 2d 815, 841 (1984) (Tucker Act remedy
available unless "Congress has in the [statute] withdrawn the Tucker Act grant
of jurisdiction to the Court of Claims. . . ."). Because GSI can bring a claim
under the Tucker Act, it cannot seek an injunction to prevent a taking in this
court. Ruckelshaus, 467 U.S. at [*869] 1019, 104 S. Ct. at , 81 L. Ed. 2d
at 843 (suit for equitable relief to enjoin alleged taking not ripe where the
taking claim is remedial under the Tucker Act).

Even 'if we had jurisdiction to consider this claim, we note that the
temporary suspension does not constitute a taking. In deciding whether a taking
exists, we consider: "the character of the governmental action, its economic
impact, and its interference with reasonable investment backed expectations."
Ruckelshaus, 467 U.S. at 1004 (quoting Pruneyard Shopping Center v. Robins, 447

U.s. 74, 83, 100 S. Ct. 2035, , 64 L. Ed. 2d 741, 753 (1980)). First, the
Government has acted in a purely regulatory capacity and does not profit from
its actions. [**35] Second, the Government has neither permanently nor

totally deprived GSI of any property because the Government has only temporarily
suspended the importation of such rifles. See Pennsylvania Coal Co. 'v. Mahon,
260 U.S. 393, 43 S: Ct. 158, 67 L. Ed. 322 (1922) (regulation of property is a
taking only when regulation goes too far). Finally, even though GSI may have had
a reasonable investment-backed expectation, GSI does not demonstrate that the
suspension will unreasonably impair the value of the rifles. See Pruneyard
Shopping Center, 447 U.S. at 83, 64 L. Ed. 2d at 753 (no taking where regulation
will not unreasonably impair value of regulated property). Thus, no compensable
taking has occurred. We therefore reject GSI's constitutional attacks on the
temporary suspension.

CONCLUSION

Because we conclude that the suspension does not exceed the Bureau's
.statutory authority, does not constitute an arbitrary or capricious action, and
does not violate GSI's constitutional rights, we reverse the district court's
decision and vacate its injunction enjoining the Government from temporarily
suspending the importation of the AUG-SA rifles.
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REVERSED and REMANDED.
DISSENTBY: HOFFMAN
DISSENT: WALTER E. HOFFMAN, [**36] Senior District Judge, dissenting:

With regret I feel compelled to dissent, only because I am obliged to yield
to the Congress even though I may personally feel to the contrary.

Section 925(d) (3) of the Gun Control Act, 18 U.S.C. @ 925, prior to the
amendment of 1986, provided that "the Secretary may authorize a firearm or
ammunition to be imported or brought into the United States or any possession
thereof if the person importing or bringing in the firearm or ammunition
establishes to the satisfaction of the Secretary that the firearm or ammunition

(3) is of a type that . . . is generally recognized as particularly
suitable for or readily adaptable to sporting purposes. . . ." The permits
approved for the guns in controversy were dated October 4, 1988 and February 21,
1989. The life of each import permit is six months; one having expired on April
4, 1989; the other due to expire the latter part of August, 1989.

On May 19, 1986, the Congress enacted P.L. 99-308, the Firearms Owners'
Protection Act of 1986. This Act amended @ 925(d) (3) of the Gun Control Act by
substituting the word "shall" for "may," and removing from importers the burden
of proving that firearms are suitable [**37] for sporting purposes. Indeed,
if the Secretary has any question as to whether the firearm may be imported into
the United States, 18 U.S.C. @ 925(d) further provides:

The Secretary shall permit the conditional importation or bringing in of a
firearm or ammunition for examination and testing in connection with the making
of a determination as to whether the importation or bringing in of such firearm
or ammunition will be allowed under this subsection.

Thus, before approving a permit Congress has said that the Secretary may
conditionally import a firearm to conduct the appropriate testing, etc. More
importantly, however, Congress has made it mandatory for the Secretary to
authorize firearms to be imported when the permits are approved. In this case,
all parties are in [*870] agreement that the permits were reqularly and
properly approved prior to the announcement of the ban on March 13, 1989. The
issue in my mind is whether the Secretary, as the head of an agency, may take
steps by way of a temporary suspension of permits, already approved, which
action, if successful, will render nugatory the express intention of the
Congress to authorize the importation. While I hold no brief for some [**38]
legislation enacted by the Congress, and am fully aware of the special interest
pressure which obviously existed when the 1986 amendment was enacted, I have
always felt that it was my duty to adhere to the will of Congress wherever the
Congress clearly had the jurisdiction and power to act, as it did in this
situation.

The majority expresses the view that, despite the 1986 amendment, a temporary
suspension for the purpose of reassessing whether the firearms have a sporting
purpose is not prohibited. The legislative history does not, in my opinion,
justify the foregoing conclusion even though the majority cites a Senate Report,
S.Rep. No. 88-583, 98th Cong., 1lst Sess. 27 (1984), stating that in the vast
majority of cases the use of the mandatory word "shall" will not result in a
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change of practice. That statement of the majority is correct until we meet, as
we now do, a conflict with the circumvention by an agency of what Congress has
heretofore provided. A Senate Judiciary Committee reported, 98th Cong., 2d
Sess., at 27 (1984), that

the Committee amendment requires the Secretary to authorize the importation of
firearms in the listed categories.

Speaking to the same subject, [**39] the House Judiciary Committee, House
Rec. No. 495, 99th Cong., 2d Sess., at 14 (1986), reprinted in 1986 U.S. Code
Cong. & Admin.News 1327, 1340, recognized the "problem" and said that the
liberalization of the importation of firearms:

Opens up the importation of firearms by mandating the Secretary to authorize
importation of a firearm if there is a sporting purpose and eliminating the
requirement that the importer has the burden of satisfying the Secretary of the
sporting purpose.

When the later permit expires in the latter part of August, the Secretary
would have essentially accomplished what he contemplated doing when he issued
the ban on March 13, 1989. True, there may have been a taking -- an issue not
now decided -- but the firearms need no longer be received for importation. I do
not disagree with the majority in their expression of the strong public interest
in immediate action, but this action is not limited to the firearms purchased
under two permits regularly issued and approved, but not yet delivered to the
owner because of the temporary suspension, said to be 90 days but vague as to
its commencement date and with no assurance that anything will be done at any
definite [**40] time.

Believing that the statutory authority was exceeded in this case, I would
affirm the district court.



