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AMENDMENT NO. c -
; • Calendar No. 

Purpase: To prohibit the denial 0/ the entrv at « 
eniry In iha United Sat.B u n d T 18 u l . ? §flZS(d"?) Previously , p p „ „ d fcr 

United States Senate 

One Hundred Fifth Congress 

of the 

United Statea ef America 

at the Second Sssabn 

AMENDMENTS SUBMnTED 

MAKING SUPPLEMENTAL APPROPRIATIONS Fofi THc cise^i VETAD 
IflSa. AND FOR O-IWER PURPOSES/ ^ ENDING SEPTCMBER 3D, 

AMENDMENT NO. 

( ) Refarrod to tha Committee on 1 . 
and ordered to be printed. f ^ 

( ) Ordered to lie on tha table and to ba printed. 

Mr, 

fellows: 
submitted an amendmenr to tha bill H.R. 

supra; as 

At the appropriate placea and divkjons Indicated, insart the followins: 

T n i E ^ ^-QENERAL PROVISIONS 

DEPARIMBVTS. AQBMC lES. AND CORPORATIONS 

SS5C. . IMPORTATION OF CERTAIN RREARJiflS. 
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In transit reilaf 
Page 2 

? L - r - i l if^ **Jf* ^ • ' '^J VPB or model the subjaei of the Oapartmarrt of ihi 
Traasu^ 'Stwiy en tha Spotllns Suitability ef Modifiad Semlauiemat^ A a a ^ r R m r ^ 

April e. 1998. and which wera, on or be/orVAprll 6 
* bonded warehauae or foreiBn trade zone, m port, or, aa determlSd"y Un ,ed 

States on a eaae-by-oaaa basis, In transit to a U.S. Importer by any a r sea or land r̂ ^^nnf 
after having left tha faefliiy where they had been manuiactured ' 
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Report LanfUBge 

SEC, « ^ CERTAIN W-TRANSIT RKLIfelF. The Seeretaxy of the Treasury, 
pursuant to I8 U.SX. S 925((D(3}, is charged ^ Congress to approve the 
Uopaitatlan of fireams Into tbe United States for pilv&te awnerslilp. If such 
fireanns an deteRnlned to be For 'aportlng puxposes.* On November 14. ̂ 1997 
the Ptealdent signed an ocecutlye xneniorBzidum tfast Izmdedlately directed the 
Sccretacy of the Tteasuiy to suspend tile ImporUtlen of all ^modified assault 
weapons fer 120 days while we study whether diqr a n be pennanently 
blocked from oux* bocdera and banned ft'om ouratFeBts." On April B, 1998 ths 
Sceretazy of the 'Areasuxy. along 'Mth the f*resldent, annotineed the reaults of 
the TrBasuxy study and the 'neasuxy Bsoretaor pennaxicntly banjoed the 
ImpertaHon of all tha guin types the subject of the study except ^ one 
Bn^nns model. 

The Committee atrongly oppsses the President.'a avowed Intent to fe-Ulterpret 
the 'sportlag puzpoaes' test hi a narrow and obstructive ttiannrr ts ban a 
new and vesy broad categoiy of fireanns laipGfrts w«U beyond the national 
policy eStahltthed in 1B94. 

Ihla Administsatlon'a action wUI put many of this eeuntiy'a hnportecs out of 
business as & result of wnng;^ relntarpirBtlag the 'sputing purpoaes" test 
Additionally, Importer* who have bought qaallfled fireaxms. but had not 
entocd then Into U.S..eammerce befere NoVerabsr 14, 1997. have na ayailable 
remedy for property that neiiw has no value, no rê eiqierc raaticet and may not 
be retumco tiir a xvfund fkom ovexseas mannfanhirpra. 

Pending the work by the authorizing Comaaltcees on a prsvisiai) that revoscs 
the Tr^uxy dBdcieai this provision glvei Immedlata ralief and allows any 
goods that ware detained al the U.S. border under suspended pennita on or 
before ApzU 6. 199B. to csiter tlie coxomeree of tha Unlicd Statea. 

Brief summary of why in transit relief Is needed-

Amwndment Vo. . 
followlag jrcaaona: 

^ Xt la a.nutter of Salmass. 

should be enacted based on the 

The Amendment Is being elTered in the Interests of sbnple falmBsaL Hie 
U.S. Importera of thoaa firearms sad ammunitipn had no prior notice 
firom the govenunent of the jPresldent's action auspendlng peradts on 
Movemfaer !14. 1S97< Th* euRVnt altuadon essentially constltutias a taking 
of the Importers' private picipary. 

• II: addreasae only Cha laequUles af the embazgo. 

This amendment does not raveree or ends the Treamuy order. 

\ f tailored. • ttta 
Tba amendment is intended to release these goods and allow them into 
the United States ONLY IF they were [an or before April 6. 1998) in 
tranalt. In port, in a foreign trade aone, or In bond, axid tne authoritar had 
bean granted on or b ^ r e Apnl B. 1998 to import these items fnba the 
United Staiea. Qoodfi aJreedy produaad. contzaeted fbr, paid fbr,. eouraute. 
tmt not yec receded are oBvarsd by this amendment. 
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. T^,Mneadoientliba«edoBFOtprceedentl»ate»Uar»ltUfttlo«e-

i„ vhm nast- U S. oompanles have been given notice or granted 
^nS^siSTs f « ta-taS&t goods before auoh poUey ^ T * ? ™ ^ ^ 

• ifllnL^^ted - In order to ilnimiae unnsecssaiy financial harm and 
S S S * e T ^ e r c S rSfienahlpa and agreements. 
SSSed til tranait ndlcf for a vtwy aimllar situation for a sporting arms 
embargo the ftesidsnt imposed on Cblna. 
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Amendment to Autborize the Importation of Certain Modified 
Semiautomatic Assault Rifles 

The proposed amendment would allow the importation of semi-automatic 
assault rifles that accept large capacity militaiy magazines (those accepting 
magazines of more than 10 rounds of ammunition). This directly 
contravenes the Secretary of the Treasury's decision of April 6,1998 to ban 
the importation of these weapons. 

The weapons covered by the Secretary's decision include: AK-47s; Uzis; 
and 3 other designs of sporterized military-style assault rifles. 

The Secretary's decision was the right one. These weapons have no 
legitimate sporting purpose and arc attractive to criminals who want to 
shoot a large number of rounds within a very short time. 

What this amendment would do is potentially allow 600,000 of these 
firearms into the U.S. 

According to the Customs Service, there.are 2135 of these rifles that are in 
bonded warehouses in New York and Baltimore. 

Letting any of these weapons into the U.S. would be a serious mistake. It 
would make our streets more dangerous while not further any legitimate 
sporting purpose. 

There is no way to estimate the precise number of such firearms " in transit" 
to a U.S. importer from a foreign manufacturer. Moreover, even if the 
underlying reasons for this amendment were sound (which tiiey are not), 
there are practical realities which make it unwoikable. For example, 
advance manifests provided to Customs only list merchandise generically, 
as guns or firearms, without listing the specific types. 

The current situation is substantially different from than that at the time of 
the Craig amendment m 1994. In this situation the importers have had 5 
months in which to assess risks and make ai^ adjustments in their plans. 

Proponents are saying that the amendment only involves about 5,000 
weapons. Wehaveno way of verifying this information. While we know 

' there are currently some 2100 in bonded warehouses, we have no way of 
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knowing how many are in transit from the manufacturers-espccially as "in 
transit" is defined in the amendment. 

In the case of the Craig amendment, for example, proponents argued at the 
time that the numbers of weapons importable from China were small. The 
actual number approved for importation tumed out to be 159,000 assault 
weapons. 

I don't think we should let in 2100 of these assault rifles, much less take the 
risk that the number would be far greater. 

In addition, in 1994 the order involved firearms from a single country, the 
PRC, whereas at least 13 countries are involved with the current permits. 

The Administration strongly opposes the adoption of this amendment. 
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pcnnnsm APPROPRlATiaWS AMEWDMSITO TO ALLOW THS TMPOKTAglON Off 
CgSJAIM MOPIS-IBD SgMEADTOMAJIC ASSAULT RIFIXS 

I . Sroposad Ajnendnie'î  * 

The proposed amendment would require ATF to allow, under certain 
conditions, the importation of those firearms that were 
determined to be non-importable in the Treasury Department s 
«Study on the Sporting Suitability of Modified Semiautomatic 
Assault R i f l e s " (April 6, 1998). 

• Relief would be provided i f (1) ATF had approved the 
importation of such firearms on or before April 6, 1998 and 
(2) such firearms were, on or before April 6, 1998, Ln a 
foreign trade zone, in a bonded warehouse, in' a port, or i f 
^such firearms were in transit to an importer iix the United 
States by any air, sea, or land routings after departure from 
the manufacturing f a c i l i t y , 

. The amendment would potentially affect 600,000 f ireanus. 
because ATF had approved permits to import this number prior 

• ito Nov. 14, 1997. Approximately J W n subject firearms ware 
;bond«d warehouses. •^fCO ^ 

I I . CompaslBon t ^ Craig AaeadiBsnt 

• iThe proposed r e l i e f provision i s similar to the so-called 
•Craig Amendment enacted in 1994 after the President imposed a 
ban on munitions from China. Tha Craig Amendment provided 
similar r e l i e f except i t did not provide r e l i e f for articles 
'that had mere-ly l e f t the manufacturer's premises. Under 
'Craig, the articles must have l a f t port in the Peoples 
Republic of China (PRC) consigned to' an importer i n the United 
States on or before tiay 26, 1994 (the date of the announced 
I ban). 

• As evidence of departure-from the PRC, ATF generally required 
that importers submit a sales contract, packing l i s t , and a 
b i l l of lading (or air freight b i l l ) . ATF also required 
additional evidence to corroborate that the vessel departed 
the PRC ©n the laden on board date indicated on the b i l l of 
lading. • 

ATF encountered numarotis problems in establishing i n transit 
status. •Establishing corroboration often required credibility 
determinations'. Further,, many articles were routed through 
third countries and i t was difficult to detanoine whether such 
items were ^*in transit" to the U.S. or were merely in storage. 
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J —wmi-al Other problems in implementing the 
RTF encountered 9«'«=̂ 1 <=»™= applied for relief for 

nearly 1.5 ^^ ^ ^ ^ ^ ^ ^ " ' ' ^ ^ i ^ p i r ^ a t i o n under the Craig, 
'^'''5Sntr"secondIy' i ^ o S r s often submitted incomplete 
r«??^!tlLns without thHecessary supporting documentataon 
applications without ^^^^^^ did not define a specific 

ItSe i i i i t for suSmlSing completed applications, ^ P - ^ ^ H ^ 
txme ^^^^^5°^/^2mit them for as long as the appropriation 
were allowed to submit ::esolutions, the Craig 

^ ^ L S l e ^ f ras'inTffe^t from AugLt 26. 1994, until April 25, 

1996. 

I I I . 
Dtffficultios in Adminiat^ring th- Proposed to.ndment 

Xn -o-ance^t^^^^^^^^^^ 
sl9Tiiei=»nt »*^"-=*"";^^.;t.d would be even mor. difficult 

Kr::S;^ ^hat ht:. l . f t th.ir »anut,«uri„g f.=Jlltl« 
rr>iitê  to a O.S. importer., 

-tit-will be impossible to estimate the nuiDber of firearms that 
• I i i ^Titold to have left manufacturing facilities in 

^or'eig^ ^ o i i r r t e r f o J Export to the United Stat^ on or before 
April 6, 1998.. 

Given the number of countries involved,, ATF would have serious 

l^latfication would be much greater with the small 

•Ripping lines and air carriers that do businasa 
internationally. 

• * r̂«t,r>«nies at issue are not state owned or 
' 'ro««.d a°s^ ?irPKC. L u n g credibility determination, on 

th«e foriiqn doeumnts could easily offend foreign 
; governments• 

' ̂ ;.o.rfinalv the proposed amendment as currently drafted would . Accordingly, the prop ^̂ ^̂  could potentially 

"ere": a^largrioo^hole that could seriously wea.en the ban. 

TOTfiL P.05 



Chuck: 

Attached is the draft ATF declaration in support of suspending all permits at issue. 
ATF has abandoned the idea of drafting a declaration in support of suspending the single Galil 
permit — they cannot muster up a factual basis (other than what is at paragraph 11 of the 
attachment). DOJ has reviewed and assisted in drafting the attached declaration. DOJ, Treasury 
and ATF had a 2 hour conference call this afternoon ~ I joined the last V̂  hour of it. 

In sum, DOJ is of the view that the declaration offers little to no evidence to support the 
suspension of permits. DOJ notes that the declaration is lacking in showing exigent 
circumstances. The declaration does not identify why at this time the Agency has reason to 
believe that it made a mistake in issuing the permits. The 90 day review may provide the factual 
predicate, but it is lacking at this time. DOJ believes that under Gun South, a court would issue a 
TRO within days. DOJ notes that to better our chances in court (only slightly though), we should 
exclude from the suspension any permit holders who have weapons in route. 

In the event you would like to review the law more closely, I have attached a copy of the 
Gun South case. Please let me know if you would like to have a conference call with the 
attorneys at DOJ and Treasury. They are available tomorrow. I will wait to hear from you as to 
how we should proceed. 

Thanks, 

( ^ A A ^ O ^ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 

DECLARATION OF JOHN W. MAGAW, DIRECTOR 
BURFAU OF ATiCOHOL. TORACCO AND FIREARMS 

I , John W. Magaw, do hereby depose and say: 

1. I am the Director, Bureau of Alcohol, Tobacco and 

Firearms ("ATF"), Department of the Treasury. This 

declaration i s based upon personal knowledge and information 

furnished by my subordinates. 

2. ATF was established as a Bureau by Department of 

Treasury Order No. 120-01 (June 1972), formerly Treasury 

Dep't Order No. 221, 37 Fed. Reg. 11,696 (1972). Pursuant 

to t h i s order, the Director, ATF, was given a u t h o r i t y t o 

administer and enforce the provisions of law r e l a t i n g to 

alcohol, tobacco, firearms and explosives, including the 

provisions of the Gun Control Act of 1968 ("GCA"), as 

amended, 18 U.S.C. Chapter 44. 

3. The GCA, 18 U.S.C. § 922(1), p r o h i b i t s the 

importation of firearms into the United States except as 

provided i n 18 U.S.C. § 925(d). Section 925(d) provides 

four exceptions to the importation p r o h i b i t i o n . Generally, 

t h i s section provides that ATF w i l l approve the importation 

where the firearm: 

a. i s being imported for s c i e n t i f i c or research 
purposes, or i s f o r use i n connection with 
competition or t r a i n i n g (section 925(d)(1)); 



b. i s an unserviceable firearm (section 
925(d)(2)); 

c. i s of a type which i s generally recognized as 
p a r t i c u l a r l y suitable for or readily adaptable to 
sporting purposes (section 925(d)(3)); or, 

d. was previously taken out of the United States 
or a possession by the person who i s bringing i n 
the firearm (section 925(d)(4)). 

4. The regulations implementing these provisions of 

law are found at 27 C.F.R. Part 178. Section 178.112 

provides that no firearm may be imported without the 

authorization of the Director. The regulations c a l l f o r the 

f i l i n g of an application which, i f approved, serves as a 

permit to import the firearms l i s t e d on the application f o r 

the period specified. 

5. In early 1989, ATF suspended the importation of 

several makes of semiautomatic assault-type r i f l e s , pending 

a study as to whether these weapons were, as required under 

section 925(d)(3), " p a r t i c u l a r l y suitable for or r e a d i l y 

adaptable to sporting purposes." This suspended action on 

pending applications and the importation of firearms 

pursuant to previously approved permits, 

6. The 1989 decision to suspend the firearms' 

importation was based on the growing concern that these 

types of weapons were increasingly involved i n crime, and 

upon the fact that legitimate questions were presented as to 

whether these firearms met the sporting purposes test of the 
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s t a t u t e . I n a d d i t i o n , there was a dramatic increase i n the 

numbers of semiautomatic assault-type r i f l e s t h a t importers 

were seeking t o import i n t o the United States. This 

temporary suspension during the study p e r i o d was challenged 

and subsequently upheld i n Gnn South. Inc. v. Bradv, 877 

F.2d 858 (11th C i r . 1989). 

7. U l t i m a t e l y , under s e c t i o n 925(d), ATF banned the 

i m p o r t a t i o n of semiautomatic assault-type r i f l e s which had a 

v a r i e t y of p h y s i c a l features and c h a r a c t e r i s t i c s designed 

f o r m i l i t a r y a p p l i c a t i o n s . These features d i s t i n g u i s h the 

weapons from t r a d i t i o n a l s p o r t i n g r i f l e s . The features and 

c h a r a c t e r i s t i c s are as f o l l o w s : 

a. M i l i t a r y c o n f i g u r a t i o n ( a b i l i t y t o accept a 
detachable magazine; f o l d i n g / t e l e s c o p i c stocks; 
p i s t o l g r i p s ; a b i l i t y t o accept a bayonet; f l a s h 
suppressor; bipods; grenade launcher; and n i g h t 
s i g h t s ) ; 

b. Whether the weapon i s a semiautomatic v e r s i o n 
of a machinegun; and 

c. Whether the r i f l e i s chambered t o accept a 
c e n t e r f i r e c a r t r i d g e case having a l e n g t h of 2.25 
inches or l e s s . 

8. Thereafter, on September 13, 1994, as p a r t of the 

V i o l e n t Crime Control and Law Enforcement Act of 1994 ("1994 

Crime Control A c t " ) , Congress amended the GCA t o make i t 

u n l a w f u l , f o r a period of ten years, f o r a person or e n t i t y 

t o manufacture, t r a n s f e r or possess a "semiautomatic assault 

weapon." The p r o h i b i t e d weapons include semiautomatic 
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r i f l e s l i s t e d " b y name and model, copies or d u p l i c a t e s of 

such f i r e a r m s , and semiautomatic r i f l e s t h a t have the 

a b i l i t y t o accept a detachable magazine and have at l e a s t 

two of the l i s t e d assault weapon features ( f o l d i n g or 

t e l e s c o p i c stock; p i s t o l g r i p t h a t protrudes conspicuously 

beneath the a c t i o n of the weapon; bayonet mount; a f l a s h 

suppressor or threaded b a r r e l designed t o accommodate a 

f l a s h suppressor; or a grenade launcher). 18 U.S.C. §§ 

922 (v) (1) and 921 (a) (30) . 

9. CONGRESSIONAL FINDINGS 

10. Since the enactment of these bans, minor 

m o d i f i c a t i o n s have been made t o banned r i f l e s . These 

m o d i f i c a t i o n s removed the m i l i t a r y features t h a t were the 

focus of the 1989 import ban. The subject r i f l e s are 

v i r t u a l l y the same f u n c t i o n a l l y and o p e r a t i o n a l l y as the 

banned f i r e a r m s . Thus, these so-called s p o r t e r i z e d versions 

of semiautomatic assault-type r i f l e s may be imported i n t o 

the country under the s p o r t i n g purposes t e s t as c u r r e n t l y 

a p p l i e d . 

11. To i l l u s t r a t e t h i s s i t u a t i o n , one of the weapons 

now being imported i s a modified G a l i l - t y p e semiautomatic 

r i f l e known as the G a l i l Sporter. This f i r e a r m i s deri v e d 

from the G a l i l semiautomatic assault-type r i f l e which was 

banned from i m p o r t a t i o n i n 1989. These firearms are 

i l l u s t r a t e d i n E x h i b i t No. 1, which depicts a pre-ban G a l i l 
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and the Galil-Sporter. In July 1990, ATF examined a G a l i l 

Sporter which had no folding stock, separate p i s t o l g r i p , 

night sight, bayonet mount, flash suppressor, bipod mounts, 

threaded b a r r e l muzzle or grenade launcher. A l l Galil-type 

semiautomatic r i f l e s , irrespective of external 

configuration, use the same receiver, locking mechanism, 

f i r e c ontrol components, gas system and b a r r e l . More 

recently, ATF examined another G a l i l Sporter. This r i f l e i s 

i n e s s e n t i a l l y the same configuration as the G a l i l Sporter 

semiautomatic r i f l e examined by ATF i n 1990. The only 

difference i n the most recently examined sample i s that the 

opening through the side of the stock to allow proper 

r i p p i n g and f i r i n g of the weapon i s larger than on the 

sample examined i n 1990. 

12. Because these sporterized versions function i n 

v i r t u a l l y the same manner as banned semiautomatic assault-

type r i f l e s , questions are raised as to whether the sporting 

purposes t e s t as currently applied adequately effectuates 

the s t a t u t o r y purpose. 

13. [??Immediate action with respect to the 

importation of the sporterized versions of semiautomatic 

assault-type rifles is necessary since these weapons may be 

used in crime and are a threat to public safety. (CRIME 

EXAMPLES)??] . /Vtf CC<f\r^o\ t^^/n^ti 4 fU^ pf^^C^k [tjllut^^, 

14. At the request of Federal, State and l o c a l law 
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enforcement o f f i c i a l s , ' ATF's National Tracing Center 

performs traces of firearms f o r law enforcement purposes. 

Because p o l i c e o f f i c e r s s ubmitting t r a c e requests do not 

always d i s t i n g u i s h s p o r t e r i z e d versions of semiautomatic 

ass a u l t - t y p e r i f l e s from the banned r i f l e s , ATF's t r a c e 

s t a t i s t i c s cannot always segregate t r a c e data on the 

s p o r t e r i z e d r i f l e s from the banned r i f l e s . However, ATF's 

t r a c e s t a t i s t i c s s p e c i f i c a l l y i n d i c a t e t h a t f o r F i s c a l Year 

1994, 58 s p o r t e r i z e d semiautomatic assault-type r i f l e s were 

t r a c e d ; f o r F i s c a l Year 1995, 135 such r i f l e s were t r a c e d ; 

and f o r F i s c a l Year 1996, 115 such r i f l e s were traced. For 

a l l a ssault-type r i f l e s ( i n c l u d i n g s p o r t e r i z e d v e r s i o n s ) , 

the t r a c e f i g u r e s f o r F i s c a l Year 1994 are ; f o r F i s c a l 

Year 1995 are ; and f o r F i s c a l Year 1996 are 

15. ATF has 266,000 a p p l i c a t i o n s t o import s p o r t e r i z e d 

versions of semiautomatic assault-type r i f l e s pending. ATF 

has approved permits f o r i m p o r t a t i o n of 342,421 such 

f i r e a r m s . ATF's records i n d i c a t e t h a t \ such r i f l e s 

have been imported m the l a s t 12 months. <̂ ')'̂  -)o M ^YY 

16. On DATE, ATF issued a l e t t e r t o importers who had 

a p p l i c a t i o n s t o import s p o r t e r i z e d versions of semiautomatic 

as s a u l t - t y p e r i f l e s pending. ATF's l e t t e r advised the 

importers t h a t there would be a delay i n processing t h e i r 

a p p l i c a t i o n s , pending an assessment of whether t h e i r 

p a r t i c u l a r f i r e a r m met the s t a t u t o r y c r i t e r i a f o r 
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importation, .A copy of that l e t t e r i s attached as Exhibit 

X. 

17. On DATE, the Commissioner of the United States 

Customs Service was formally advised that ATF was suspending 

previously issued permits f o r the importation of sporterized 

versions of semiautomatic assault-type r i f l e s and that 

Customs should prevent the introduction of these firearms 

i n t o domestic commerce. The Commissioner was further 

advised that the suspension would remain i n eff e c t u n t i l a 

determination could be made of the firearms' i m p o r t a b i l i t y . 

A copy of that l e t t e r i s attached as Exhibit XX. 

18. DESCRIPTION OF METHODOLOGY OF ATF'S STUDY 

19. DESCRIPTION OF THE PARTICULAR FIREARM AT ISSUE. 

20. A reason f o r taking such suspension action i s 

ATF's past experience with the 1986 machinegun ban, 18 

U.S.C. § 922(o). Prior to the ef f e c t i v e date of that ban 

"manufacturers seeking to register machineguns p r i o r to the 

cu t o f f date flooded the Bureau with applications." Sendra 

Corn. V. Maaaw. m F.3d 162, 163 (D.C. Cir. 1997); F. J. 

Vollmer Co. v. Hiaa-ina. 23 F.3d 448, 450 (D.C. Cir. 1994). 

Thus, suspension of approved permits and pending 

applications i s necessary to maintain the status quo while 

the study i s being conducted. 
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I hereby-declare under penalty of perjury that the 

foregoing i s true and correct. Executed t h i s day of 

October 1997. 

John W, Magaw 

p:\1ieberma\importdec.nol 
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OPINIONBY: HATCHETT 

OPINION: [*859] HATCHETT, C i r c u i t Judge 

The Secretary of the Treasury, the Director of the Bureau of Alcohol, Tobacco 
and Firearms, and the Commissioner of the United States Customs Service 
( c o l l e c t i v e l y "the Government") appeal the d i s t r i c t court's grant of an 
i n j u n c t i o n t o Gun South, Inc. ("GSI"). The d i s t r i c t court ordered the Government 
to d e l i v e r t o GSI r i f l e s which had been approved f o r importation, but held by 
Customs upon a r r i v a l at the Birmingham, [**2] Alabama A i r p o r t . 711 F. Supp. 
1054. For the reasons discussed below, we reverse the d i s t r i c t court's decision 
and vacate the i n j u n c t i o n . 

FACTS 

GSI i s a wholesale gun dealer which the Bureau of Alcohol, Tobacco and 
Firearms ("the Bureau") has licensed to import firearms. In September, 1988, and 
February, 1989, GSI applied f o r permits to import Steyr-Mannlicher AUG 
semi-automatic r i f l e s (AUG-SA r i f l e s ) because GSI learned that the Bureau had 
previously approved the importation of these r i f l e s as firearms w i t h a sporting 
purpose. Pursuant t o i t s practice of r o u t i n e l y granting permits f o r previously 
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imported firearms, the Bureau issued GSI two permits. On October 4, 1988, the 
Bureau granted GSI a permit to import 1,700 AUG-SA r i f l e s , and on February 22, 
1989, the Bureau approved GSI's ap p l i c a t i o n to import an ad d i t i o n a l 3,000 AUG-SA 
r i f l e s . 

On January 23, 1989, GSI ordered 800 AUG-SA r i f l e s and c e r t a i n accessories 
under i t s October 4 permit. GS-I obligated i t s e l f to pay $ 700,000 toward a 
larger t o t a l purchase price, and GSI's bank guaranteed these funds. 

On March 21, 1989, William Bennett, Director of the Office of National Drug 
Policy, speaking f o r the Secretary of the Treasury, announced a temporary 
suspension [**3] on the importation of f i v e "assault-type" weapons, including 
the AUG-SA r i f l e . On March 29, 1989, the Bureau expanded the scope of the 
suspension t o cover a l l assault-type weapons "indistinguishable i n design, 
appearance and fu n c t i o n to the o r i g i n a l f i v e . " The Government imposed the 
temporary suspension t o allow the Bureaiii to" reassess' i t s •'approval of several 
applications to import the suspended r i f l e s ; Under an accelerated review, the 
Bureau w i l l review each permit to determine i f i t erroneously concluded that the 
r i f l e s are "generally suitable f o r a sporting purpose." The Bureau.will not':;, 
revoke the permits before g i v i n g the affected importers, notice 
opportunity to respond. 

GSI requested a c l a r i f i c a t i o n of whether the suspension applied t o weapons 
purchased under p r e e x i s t i n g permits. I n response to t h i s i n q u i r y , the Bureau 
informed GSI, at least twice, that the ban di d not apply t o weapons purchased 
under p r e e x i s t i n g permits, but rather, the suspension only prevented the 
issuance of new permits. Despite these assurances, the Customs Service 
i n t e r d i c t e d GSI's shipment of [*860] AUG-SA r i f l e s at the Birmingham A i r p o r t 
even though GSI purchased such r i f l e s under a permit issued p r i o r [**4] to 
the suspension. Although the Government agreed to allow GSI to obtain custody of 
the AUG-SA r i f l e s i f GSI posted a bond guaranteeing that i t would not r e s e l l or 
d i s t r i b u t e such weapons, GSI declined such o f f e r and brought t h i s action. 

PROCEDURAL HISTORY 

On March 30, 1989, GSI f i l e d t h i s action i n the Northern D i s t r i c t of Alabama 
seeking a declaratory judgment, and preliminary and permanent i n j u n c t i v e r e l i e f . 
GSI sought t o enj o i n the Government from i n t e r f e r i n g w i t h the d e l i v e r y of 
firearms imported under i t s permits issued p r i o r to the temporary suspension. On 
A p r i l 7, 1989, the d i s t r i c t court consolidated GSI's preliminary i n j u n c t i o n 
motion w i t h a f i n a l a djudication of the merits of GSI's claims pursuant t o 
Fed.R.Civ.P. G5(a)(2). Both sides provided f u r t h e r evidence and lega l b r i e f s . 

On A p r i l 26, 1989, the d i s t r i c t court denied the Government's summary 
judgment motion and issued a permanent i n j u n c t i o n "enjoin[ing] any interference 
with the routine d e l i v e r y of any and a l l weapons ordered by Gun South, Inc. i n 
accordance w i t h the terms and conditions of permits issued by [the Bureau] p r i o r 
to the promulgation of the notice or notices of suspension purporting t o a f f e c t 
the importation [**5] of the [firearm i n question]." The d i s t r i c t court found 
that the Government f a i l e d t o present any evidence that the AUG-SA i s not 
"generally recognized as p a r t i c u l a r l y suitable or r e a d i l y adaptable to sporting 
purposes." The court also found that the evidence demonstrated that the AUG-SA 
has the design of a sporting weapon. Based on these findings, the d i s t r i c t court 
held that section 925(d)(3) of the Gun Control Act precluded the temporary 
suspension. See 18 U.S.C.A. ® 923(d)(3) (West 1976) (compels the Secretary of 
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the Treasury t o authorize the importation of firearms "generally recognized as 
p a r t i c u l a r l y s u i t a b l e f o r or r e a d i l y adaptable to spprting purposes."). A f t e r 
the d i s t r i c t court concluded that GSI lacked an adequate legal remedy to redress 
any harm incurred from the suspension, the court ordered the Customs Service to 
release GSI's weapons f o r immediate delivery. Because the d i s t r i c t court found 
the suspension unlawful, the court did not address GSI's c o n s t i t u t i o n a l 
challenges t o the Government's actions. 

On A p r i l 28, 1989, the d i s t r i c t court denied the Government's motion f o r a 
stay pending appeal. On the same day, t h i s court granted a temporary emergency 
stay pending [**6] the court's f u r t h e r action. On May 3, we extended the stay 
pending appeal and expedited the Government's appeal. 

CONTENTIONS 

The Government contends that the d i s t r i c t court erred by concluding that the 
Bureau d i d not l a w f u l l y suspend the importation of the AUG-SA r i f l e f o r ninety 
days. The Government contends that section'925(d)(3) does not preclude i t from 
temporarily suspending the importation of firearms while i t conducts an 
accelerated reassessment of the i m p o r t a b i l i t y of such firearms.. I n ad d i t i o n , the 
Government maintains that i t d i d not act a r b i t r a r i l y or cap r i c i o u s l y because the 
suspension i s r a t i o n a l l y r e l a t e d t o f u l f i l l i n g i t s mandate of precluding the 
importation of unauthorized firearms. 

The Government f u r t h e r contends that even i f GSI has a vested property 
i n t e r e s t i n the permits, the temporary suspension does not v i o l a t e GSI's 
c o n s t i t u t i o n a l r i g h t s . According to the Government, the temporary import 
suspension does not v i o l a t e GSI's due process r i g h t s because the strong public 
i n t e r e s t i n immediate action outweighs the l i m i t e d impact on GSI's alleged 
property i n t e r e s t . Moreover, the Government contends that GSI cannot e s t a b l i s h a 
v a l i d taking claim because: (1) t h i s [**7] court lacks j u r i s d i c t i o n over 
GSI's equitable claim to enjoin the alleged taking; and (2) the Government's 
temporary depri v a t i o n of the r i f l e s does not c o n s t i t u t e a compensable taking. 

GSI contends that the d i s t r i c t court properly concluded that section 925(d) 
(3) prevents the Government from suspending the [*861] importation of the 
AUG-SA r i f l e because the Bureau previously c l a s s i f i e d t h i s r i f l e as a sporting 
firearm, and the Government has f a i l e d t o present any evidence to demonstrate 
that t h i s c l a s s i f i c a t i o n i s erroneous. Beyond the Gun Control Act, GSI contends 
that the Act's implementing regulations also preclude the suspension. 

Even i f the Government has the a u t h o r i t y to suspend the importation of the 
AUG-SA r i f l e s , GSI a l t e r n a t i v e l y contends that the Government a r b i t r a r i l y and 
capr i c i o u s l y imposed the suspension by making an uninformed decision without any 
supporting evidence. F i n a l l y , GSI contends that the Bureau's imposition of the 
suspension v i o l a t e s i t s f i f t h amendment procedural due process r i g h t s and 
constitutes an un c o n s t i t u t i o n a l taking. 

ISSUES 

The sole issue which the Government raises on appeal i s whether the d i s t r i c t 
court improperly enjoined the Government from temporarily [**8] suspending 
the importation of GSI's AUG-SA r i f l e s purchased under permits which the Bureau 
approved p r i o r t o the Government's announcement of the import suspension. 
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DISCUSSION 

We begin our analysis by emphasizing the d e f e r e n t i a l standard of review that 
we must apply when examining an agency's action. We may set'aside the Bureau's 
temporary import suspension of AUG-SA ri f l e ' s "only i f we f i n d that -such act i o n : 
(1) exceeds the Bureau's s t a t u t o r y a u t h o r i t y , (2) v i o l a t e s a c o n s t i t u t i o n a l 
r i g h t , or (3) c o n s t i t u t e s an "-arbitrary" or "capricious action," or "an abuse of 
di s c r e t i o n " or an ac t i o n "otherwise not i n accordance w i t h law." Administrative 
Procedure Act, 5 U.S.C.A. @ 706 (2) (A), (B), and (C) (West 1977). Under t h i s 
d e f e r e n t i a l standard, we cannot su b s t i t u t e our judgment f o r the Bureau's 
judgment, but rather, we must presume the import suspension's v a l i d i t y . 
Manasota-88, Inc. v. Thomas, 799 F.2d 687, 691 (11th Cir. 1986). With t h i s 
standard i n mind, we address GSI's multipronged attack of the temporary import 
suspension. 

I . Lawfulness of the Temporary Suspension 

The d i s t r i c t court enjoined the Government's actions because i t concluded 
that the Gun Control Act and i t s implementing [**9] regulations p r o h i b i t the 
Bureau from temporarily suspending the importation of the AUG-SA r i f l e s . GSI 
contends that the d i s t r i c t court properly interpreted the Gun Control Act and 
i t s regulations. I n contrast, the Government contends that i t s temporary import 
suspension does not exceed the Gun Control Act or i t s implementing regulations 
and that the evidence i l l u s t r a t e s the reasonableness of such action. 

A. The A u t h o r i t y f o r the Temporary Suspension 

The Gun Control Act gives the Secretary of the Treasury the power to enforce 
i t s provisions, n l The Act generally forbids the Secretary from authorizing the 
importation of firearms i n t o the United States. 18 U.S.C.A. ® 922(1) (West 
1976) . The Act, however, creates four narrow categories of firearms which the 
Secretary must authorize f o r importation. 18 U.S.C.A. @ 925(d) (West 1976 and 
Supp. 1989). Under the only exception relevant to t h i s controversy, the 
Secretary of the Treasury must authorize the importation of firearms 

of a type that does not f a l l w i t h i n the d e f i n i t i o n of a firearm as defined i n 
section 5845(a) of the I n t e r n a l Revenue Code of 1954 and i s generally recognized 
as p a r t i c u l a r l y s u i t a b l e f o r or r e a d i l y adaptable [**10] to sporting 
purposes, excluding surplus m i l i t a r y firearms, except i n any case where the 
Secretary has not authorized the importation of the firearm pursuant to t h i s 
paragraph, i t s h a l l be unlawful to import any frame, receiver, or b a r r e l of such 
firearm which would be pr o h i b i t e d i f assembled. 

18 U.S.C.A. @ 925(d)(3) (West 1976 and Supp. 1989) (emphasis added). 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ -Footnotes-

n l The Secretary of Treasury has delegated t h i s a u t h o r i t y to the Bureau. See 
27 C.F.R. ® 178.12 (1988) (no importation of firearms without authorization from 
the Bureau). 

-End Footnotes-
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[*862] We must f i r s t determine whether the Act or i t s regulations authorize 
or p r o h i b i t the suspension. Contrary to the d i s t r i c t court's conclusion, we 
believe that no pro v i s i o n precludes the suspension but rather, the Act impl i e d l y 
authorizes such act i o n . 

GSI c o r r e c t l y notes that neither the Act nor i t s regulations e x p l i c i t l y 
authorizes the suspension. Despite t h i s absence of express a u t h o r i t y , we 
conclude that the Bureau must necessarily r e t a i n the power t o correct the 
erroneous approval of firearms import applications. As discussed above, the Act 
s t r i c t l y ' - l i m i t s the importation of firearms to those which s a t i s f y one of the 
four exceptions. 18 U.S.C.A. [**11] @ 922(1) (West 1977). To-accomplish t h i s 
task, the Bureau i n h e r e n t l y must possess the c o r o l l a r y power t o temporarily 
suspend the importation of firearms under permits which the Bureau may have 
erroneously granted. Otherwise, gun companies could l e g a l l y inundate the country 
w i t h r i f l e s which Congress intended t o f o r b i d from entering our borders. We 
decline to i n t e r p r e t the Act i n a way which produces such a nonsensical r e s u l t . 

Beyond t h i s common sense r a t i o n a l e , we f i n d support f o r t h i s implied 
a u t h o r i t y i n the l e g i s l a t i v e h i s t o r y . Several portions of the l e g i s l a t i v e 
h i s t o r y emphasize Congress's' i n t e n t t o ban the importation of firearms, and the 
Secretary's d i s c r e t i o n i n complying with t h i s mandate. The Senate report to the 
Gun Control Act of 1968 provides that "the e x i s t i n g Federal controls over 
i n t e r s t a t e and fo r e i g n commerce i n firearms are not s u f f i c i e n t t o enable the 
states t o e f f e c t i v e l y cope with firearms t r a f f i c w i t h i n t h e i r own borders. . . 
." Sen.R. 1097, 90th Cong., 2d. Sess. 80, reprinted i n 1968 U.S.Code Cong. & 
Admin.News 2112, 2167. I n additio n , the Senate report explains that Congress 
intended section 925(d)(3) t o "curb the flow of surplus m i l i t a r y weapons 
[**12] and other firearms being brought i n t o the United States which are not 
p a r t i c u l a r l y s u i t a b l e f o r target shooting or hunting" to prevent such weapons 
being used f o r c r i m i n a l means. S.Rep. No. 1097, 90th Cong., 2d Sess. 80, 
repr i n t e d i n 1968 U.S.Code Cong. & Admin.News 2112, 2167. Furthermore, the 
sponsor of the l e g i s l a t i o n . Senator Dodd, stated: 

T i t l e IV p r o h i b i t s importation of arms which the Secretary determines are not 
suitable f o r research, sport, or as museum pieces. . . . The e n t i r e i n t e n t of 
the importation section i s to get those kinds of weapons that are used by 
criminals and tha t have no sporting purpose. 

114 Cong.Rec. S 5556 column 3, S 5582 column 1, S 5585, column 2 (May 14, 1968). 
These remarks i l l u s t r a t e Congress's i n t e n t absolutely t o bar the importation of 
firearms outside of the narrow s t a t u t o r y exceptions. Given t h i s purpose, we 
believe t h a t Congress intended the Secretary to r e t a i n the necessary a u t h o r i t y 
to comply w i t h t h i s mandate, including the power to temporarily suspend imports 
under p o t e n t i a l l y erroneous permits. 

As f u r t h e r support f o r our conclusion, we note that the Supreme Court and 
other courts have recognized an implied a u t h o r i t y i n other [•**13] agencies to 
reconsider and r e c t i f y errors even though the applicable statute and regulations 
do not expressly provide f o r such reconsideration. For example, i n concluding 
that the I n t e r s t a t e Commerce Commission ("ICC") could order a refund to correct 
a p r i o r e r r o r , the Supreme Court stated that " agency, l i k e a court, can undo 
what i s wrongfully done by v i r t u e of i t s order." United Gas Improvement Co. v. 
Gallery Properties, 382 U.S. 223, 229, 86 S. Ct. 360, , 15 L. Ed. 2d 284, 289 
(1965); see also American Trucking Assoc. v. Frisco Trans. Co., 358 U.S. 133, 
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145, 79 S. Ct. 170, , 3 L. Ed. 2d 172, 180-81 (1958) ("the presence of 
a u t h o r i t y i n a d m i n i s t r a t i v e o f f i c e s and t r i b u n a l s to correct [inadvertent 
m i n i s t e r i a l ] e r r o r s has long been recognized -- probably so w e l l that l i t t l e 
discussion has ensued i n the reported cases."). Other courts have s i m i l a r l y 
recognized t h i s implied a u t h o r i t y . See Iowa Power and Light Co. v. United 
States, 712 F.2d 1292, 1294-97 (8th Cir. 1983) (ICC could r e t r o a c t i v e l y impose 
higher t a r i f f t o correct l e g a l e r r o r ) , c e r t , denied, 466 U.S. 949, 80 L. Ed. 2d 
536, 104 S. Ct. 2150 (1984); Bookman v. United States, 197 Ct. CI. 108, 453 F.2d 
1263, 1265 (1972) (allowing agency to [**14] reconsider decisions i n 
[*863] absence of s t a t u t o r y or regulatory authorization a f t e r noting general 
rule that "every t r i b u n a l , j u d i c i a l or administrative, has some power to correct 
i t s own errors or otherwise appropriate to modify i t s judgment, decree, or 
order.") (quoting 2 K. Davis, Administrative Law Treatise, ® 18.09 (1958)). 
F i n a l l y , some courts have s p e c i f i c a l l y r e l i e d on t h i s implied a u t h o r i t y t o allow 
an agency to revoke a license. Kudla v. Modde, 537 F. Supp. 87, 89 {E.D.Mich. 
1982), "(the power of the state to require a license implies the power to revoke 
a license which has been improperly issued."), a f f ' d without opinion, 711 F.2d 
1057 (6th Cir. 1983); Century Arms, Inc. v. Kennedy, 323 F. Supp. 1002, 1016-17 
(D.Vt. 1971), ("We are aware of no licenses which once granted, can never be 
taken away.") a f f ' d , 449 F.2d 1306 (2d Cir. 1971), c e r t , denied, 405 U.S. 1065, 
92 S. Ct. 1494, 31 L. Ed. 2d 794 (1972). 

The d i s t r i c t court and GSI, however, refuse to imply such a u t h o r i t y because 
they i n t e r p r e t section 925(d)(3) as expressly p r o h i b i t i n g the suspension. We do 
not i n t e r p r e t section 925(a)(3) so broadly. 

Section 925(d)(3) requires the Secretary to authorize the importation of a 
firearm [**15] which i s generally recognized as p a r t i c u l a r l y s u itable f o r 
sporting purposes. We agree with the d i s t r i c t court that t h i s section 
unambiguously requires the Secretary to authorize the importation of sporting 
firearms. But we decline to adopt the d i s t r i c t court's broader i n t e r p r e t a t i o n of 
t h i s section as precluding a temporary suspension u n t i l the Bureau proves that 
the r i f l e s are not sporting firearms. F i r s t , we believe that such an 
i n t e r p r e t a t i o n "places the cart before the horse"; the Bureau must decide 
whether a firearm i s generally suitable f o r a sporting purpose before the Act 
requires the Secretary t o authorize such a r i f l e ' s importation. 

Second, the Bureau and the Secretary of Treasury do not i n t e r p r e t t h i s 
section as p r o h i b i t i n g a temporary ban. Because we do not believe the language 
of section 925 (a) (3) compels a d i f f e r e n t i n t e r p r e t a t i o n , we should defer to 
t h e i r i n t e r p r e t a t i o n . See Callaway v. Block, 763 F.2d 1283, 1287 (11th Cir. 
1985) ("construction of a statute by those charged with i t s execution should be 
followed unless there are compelling indications that i t i s wrong"). 

Third, the l e g i s l a t i v e h i s t o r y supports our i n t e r p r e t a t i o n . The Senate Report 
notes t h a t the [**16] Act gives the Secretary of the Treasury unusually broad 
d i s c r e t i o n i n applying section 925(d)(3): 

The d i f f i c u l t y of d e f i n i n g weapons c h a r a c t e r i s t i c s to meet t h i s target [of 
e l i m i n a t i n g the importation of weapons used i n crime], without d i s c r i m i n a t i n g 
against sporting q u a l i t y firearms, was a major reason why the Secretary of the 
Treasury has been given f a i r l y broad d i s c r e t i o n i n defining and administering 
the import p r o h i b i t i o n . . . . 
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S.Rep. No. 1501, 90th Cong., 2d Sess. 38 (1968). I n f a c t , such broad d i s c r e t i o n 
was a major concern of the opponents of the b i l l : 

The proposed r e s t r i c t i o n s of T i t l e IV would give the Secretary of the Treasury 
unusually broad d i s c r e t i o n to decide whether a p a r t i c u l a r type of firearm i s 
generally recognized as p a r t i c u l a r l y suitable f o r , or r e a d i l y adaptable to, 
sporting purposes. . . . 

S.Rep. No. 1097, 90th Cong., 2d Sess. 255 ( A p r i l 29, 1968), r e p r i n t e d i n 1968 
U.S.Code Cong. & Admin.News at 2306 ("individual views of Messrs; Dirksen, 
Hruska, Thurmond and Burdick on T i t l e I V " ) . Because the Bureau has s i g n i f i c a n t 
d i s c r e t i o n i n administering the Gun Control Act, we do not believe that Congress 
intended section 925(d)(3) t o prevent the [**17] Bureau from temporarily 
suspending imports which may be unlawful under the Act. 

The d i s t r i c t court and GSI c i t e the 1986 amendment t o the Gun Control Act as 
support f o r t h e i r i n t e r p r e t a t i o n of section 925(d)(3). We, however, agree w i t h 
the Bureau th a t the 1986 amendment does not compel us t o adopt the d i s t r i c t 
court's i n t e r p r e t a t i o n . The 1986 amendment substituted the word " s h a l l " f o r 
"may" i n section 925(d), and therefore, mandated the Secretary to authorize the 
importation of firearms f a l l i n g w i t h i n one of the four excepted categories. 
Firearm Owners Protection [*864] Act, P.L. 99-308, 100 Stat. 459 (1986) 
(co d i f i e d as amended at 18 U.S.C.A. @ 925(d) (West 1988); H.Rep. No. 495, 99th 
Cong., 2d Sess. at 14 (1986), reprinted i n 1986 U.S.Code Cong. & Admin.News 
1327, 1340 (the 1986 amendment "opens up the importation of firearms by 
mandating the Secretary t o authorize importation of a firearm i f there i s a 
sporting purpose and elimin a t [ e s ] the requirement that the importer has the 
burden of s a t i s f y i n g the Secretary of the sporting purpose. . . . " ) . As 
discussed above, while we acknowledge t h i s mandatory language, we do not believe 
that such language p r o h i b i t s the Bureau from temporarily [**18] suspending 
the importation of c e r t a i n firearms while reassessing whether such firearms have 
a sporting purpose. As the senate report notes, " i t i s a nticipated that i n the 
vast m a j o r i t y of cases, [the s u b s t i t u t i o n of ' s h a l l ' f o r 'may' i n the 
authorization section] w i l l not r e s u l t i n any change i n current practices." S. 
Rep. No. 98-583, 98th Cong., 1st Sess. 27 (1984). Thus, we conclude that section 
925(d)(3) does not expressly preclude the temporary suspension. 

Turning t o the implementing regulations, GSI contends that the regulations 
also p r o h i b i t the Government's actions. We disagree. 

The Secretary promulgated regulations which prescribe procedures f o r 
importing firearms. Under the regulations, gun companies must apply f o r a permit 
to import firearms. 27 C.F.R. @ 178.112 (1988). I f the Bureau approves the 
permit, the licensed importer may import the quantity of firearms specified i n 
the a p p l i c a t i o n f o r the period of time stated i n the a p p l i c a t i o n . 27 C.F.R. ® 
178.112 (1988). 

According t o GSI, the fo l l o w i n g regulation unambiguously p r o h i b i t s the 
temporary import suspension: 

I f the Director [of the Bureau] approves the app l i c a t i o n , such approved 
a p p l i c a t i o n s h a l l serve as the permit [**19] to import the firearm, firearm 
b a r r e l , or ammunition described therein, and importation of such firearms, 
firearm b a r r e l s , or ammunition may continue to be made by the licensed 
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importer under the approved a p p l i c a t i o n (permit) during the period specified 
thereon. [Emphasis added.] 

27 C.F.R. @ 178,112. This r e g u l a t i o n does^not unambiguously proscribe the Bureau 
from temporarily suspending firearms imports..Rather than expressly precluding 
such action, the r e g u l a t i o n merely explains"the consequences of the Bureau's 
proper approval of a firearm import a p p l i c a t i o n . 

Even i f the r e g u l a t i o n does not unambiguously preclude the suspension, GSI 
argues that the regulation's f a i l u r e to e x p l i c i t l y authorize the- Bureau t o 
suspend a v a l i d permit demonstrates that the Bureau does not have the a u t h o r i t y 
to temporarily suspend GSI's permits. According to GSI, where the Bureau has 
retained a u t h o r i t y t o suspend or revoke such permits, i t has implemented 
e x p l i c i t regulations which recognize such authority. See 27 C.F.R. @ 47.44 
(1988) ( e x p l i c i t l y granting the Bureau the r i g h t to deny, revoke, suspend or 
revise permits found t o be inconsistent with or v i o l a t i n g the Arms Export 
Control Act [**20] of 1976); 27 C.F.R. @® 178.71-178.78 (1988) (regulations 
e s t a b l i s h i n g a procedure f o r suspending or revoking a license i n accordance with 
18 U.S.C. ® 923). The Secret'ary's creation''of: express p r ^ or 
suspending permits under a ' d i f f e r e n t statute does'not compellingl'y^Aihdicate that 
the Bureau d i d not intend t o es t a b l i s h such a r i g h t to temporarily suspend 
permits under the Act. S i m i l a r l y , the Secretary's imposition of procedures f o r 
revoking a license does not convince us that i t s f a i l u r e t o expressly authorize 
the Bureau t o suspend a permit indicates i t s i n t e n t to preclude such action. 

More importantly, the Secretary urges t h i s court not to i n t e r p r e t t h i s 
r e g u l a t i o n as precluding the temporary suspension. We must defer to the Bureau's 
i n t e r p r e t a t i o n of the Gun Control Act and i t s regulations absent p l a i n e r r o r i n 
the Bureau's i n t e r p r e t a t i o n . See Udall v. Tallman, 380 U.S. 1, 16, 13 L. Ed. 2d 
616, 85 S. Ct. 792 (1965) (court should follow agency's i n t e r p r e t a t i o n unless 
"there are compelling i n d i c a t i o n s that i t i s wrong"); Veterans Administration 
Medical Center v. FLRA, [*865] 675 F.2d 260 (11th Cir. 1982); Bowles v. 
Seminole Rock and Sand Co., 325 U.S. 410, 414, 89 L. Ed. 1700, 65 S. Ct. 1215 
(1945) [**21] (administrative i n t e r p r e t a t i o n i s the ultimate c r i t e r i o n f o r 
i n t e r p r e t i n g an admini s t r a t i v e regulation and such i n t e r p r e t a t i o n "becomes of 
c o n t r o l l i n g weight unless i t i s p l a i n l y erroneous or inconsistent w i t h the 
re g u l a t i o n " ) . Because we do not f i n d the Secretary's i n t e r p r e t a t i o n p l a i n l y 
erroneous, but rather we f i n d i t more v a l i d than GSI's i n t e r p r e t a t i o n , we r e j e c t 
GSI's contention t h a t the Bureau's regulations preclude the temporary 
suspension. 

B. Reasonableness of the Temporary Suspension 

Having established t h a t the Secretary has the a u t h o r i t y to temporarily 
suspend the importation of semi-automatic assault r i f l e s , we must determine the 
reasonableness of such action. I n making t h i s determination, we w i l l defer t o 
the Bureau's suspension unless we f i n d i t a r b i t r a r y , capricious, an abuse of 
di s c r e t i o n , or otherwise not i n accordance with law. 5 U.S.C. ® 706 (2) (A) 
(1977). 

1. Accordance w i t h Law 

By arguing t h a t the imposition of the temporary suspension without conducting 
a hearing v i o l a t e s the Gun Control Act's and the Administrative Procedure 
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Act's ("APA") procedural rules, GSI es s e n t i a l l y argues that the temporary 
suspension i s "otherwise not i n accordance with law." The [•**22] Government 
responds to t h i s attack by arguing that the procedural provisions on which GSI 
r e l i e s do not apply t o the temporary suspension. We f i n d the Government's 
argument persuasive. 

F i r s t , GSI argues that the Imposition of the suspension without a hearing 
v i o l a t e s section 926(b) of the Act. Section 926(b) requires the Secretary t o 
give notice and an opportunity to be heard p r i o r to promulgating regulations. 
See 18 U.S.C.A. ® 926(b) (West Supp. 1989). This section only applies when the 
Secretary engages i n rulemaking. 

The Bureau has not engaged i n rulemaking, but has merely suspended c e r t a i n 
firearms from importation while i t i n d i v i d u a l l y reassesses several permit 
determinations. These a c t i v i t i e s which involve applying the law to the facts of 
an i n d i v i d u a l case, do not approach the function of rulemaking. See York v. 
Secretary of Treasury, 774 F.2d 417, 420 (10th Cir. 1985) ( " c l a s s i f i c a t i o n " of 
firearm as machine gun i s "not a rulemaking of any s t r i p e . " ) . Such a 
determination i s more analogous to making a lic e n s i n g decision which the APA 
c l a s s i f i e s as an "order" rather than a " r u l e . " See 5 U.S.C. ®® 551(6), (7) & (9) 
(defining " l i c e n s i n g " as "agency process respecting [**23] the grant, 
renewal, denial, revocation, suspension, amendment, withdrawal, l i m i t a t i o n , 
amendment . . . of a li c e n s e . " ) . Thus, because these actions do not c o n s t i t u t e 
rulemaking, the Bureau d i d not v i o l a t e section 926(b). 

Second, we r e j e c t GSI's argument that the Government v i o l a t e d the APA by 
imposing the suspension without a hearing. Under the APA, an agency must provide 
notice and an opportunity to respond before revoking a license. 5 U.S.C.A. @ 558 
(1977). As discussed above, the Bureau has not revoked GSI's license or i t s 
permits; import suspension does not co n s t i t u t e rulemaking; therefore, the 
suspension does not v i o l a t e the APA's procedural requirements. 

2. A r b i t r a r y , Capricious or Abuse of Discretion 

Even i f the Bureau's suspension does not s p e c i f i c a l l y c o n f l i c t w i t h the Act 
or any other laws, GSI argues that the d i s t r i c t court properly enjoined the 
Government's actions because the Bureau a r b i t r a r i l y and cap r i c i o u s l y imposed the 
suspension. GSI r e l i e s on two a l t e r n a t i v e grounds f o r reaching t h i s conclusion: 
(1) the AUG-SA r i f l e has not p h y s i c a l l y changed and (2) the Bureau lacks any 
evidence t o support i t s " d r a s t i c " actions. Neither prong of t h i s argument has 
any [-**24] merit. 

I n i t i a l l y , we r e j e c t GSI's argument that the Bureau acted a r b i t r a r i l y and 
cap r i c i o u s l y by imposing the suspension because the [-*866] AUG-SA r i f l e has 
not p h y s i c a l l y changed. This argument places too much emphasis on the r i f l e ' s 
s t r ucture f o r determining whether a firearm f a l l s w i t h i n the sporting purpose 
exception. While the Bureau must consider the r i f l e ' s physical s t r u c t u r e , the 
Act requires the Bureau t o equally consider the r i f l e ' s use. The term " g e n e r a l l y 
recognized" i n section 925(d)(3) suggests a community standard which may change 
over time even though the firearm remains the same. Thus, a changing p a t t e r n of 
use may s i g n i f i c a n t l y a f f e c t whether a firearm i s generally recognized as 
p a r t i c u l a r l y s u i t a b l e f o r or re a d i l y adaptable to a sporting purpose. 

In a d d i t i o n , the Bureau has interpreted section 925(d)(3) as r e q u i r i n g an 
inq u i r y of the firearms' actual use i n ad d i t i o n to i t s physical 
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c h a r a c t e r i s t i c s . See G i l b e r t Equip. Co. v. Higgins, 709 F. Supp. 1071, s l i p op. 
at 10-11 (S.D.Ala. 1989) (upholding Bureau's denial of permit despite i t s 
granting permits f o r s i m i l a r firearms because Bureau changed i t s view of scope 
of sporting purposes) . Because we f i n d t h i s [*'*25] i n t e r p r e t a t i o n reasonable, 
we defer to i t . See Callaway, 763 F.2d at 1287 (req u i r i n g adherence to agency's 
construction of s t a t u t e absent compelling i n d i c a t i o n of e r r o r ) . Thus, the 
temporary suspension i s not a r b i t r a r y and capricious simply because the r i f l e 
has not changed. 

We s i m i l a r l y f i n d no merit i n GSI's contention that the Bureau imposed the 
suspension i n such a manner and so t o t a l l y without evidence that we should not 
defer to the Government's action. See SEC v. Sloan, 436 U.S. 103, 117-18, 56 L. 
Ed. 2d 148, 160-61, 98 S. Ct. 1702 (1978) ("one fa c t o r t o be considered i n 
giv i n g weight t o an administrative r u l i n g i s the thoroughness evident i n i t s 
consideration, the v a l i d i t y of i t s reasoning, i t s consistency with e a r l i e r and 
l a t e r pronouncements, and a l l those factors which give i t power to persuade, i f 
lacking i n power t o c o n t r o l . " ) . According: to" GSI,' the'.following circumstances •-
demonstrate t h a t the Bureau made a hurried and uninformed decision: (1) the 
Bureau d i d not evaluate or deliberate the s i t u a t i o n ; (2) the Bureau d i d not have 
any data showing t h a t imported semi-automatic r i f l e s or the AUG-SA r i f l e 
c ontribute t o crime; (3) the Bureau did not consult i t s experts who r o u t i n e l y 
i d e n t i f y s porting [**26] firearms; and (4) the Bureau made i t s decision 
without considering i t s l e g a l obligations under the Act and i t s implementing 
regulations. ...... 

Contrary t o t h i s assertion, we believe that the Bureau adequately considered 
s u f f i c i e n t evidence before imposing the temporary suspension. I n Director 
Higgins's d e c l a r a t i o n , he explains: (1) law enforcement agencies and o f f i c i a l s 
reported a dramatic p r o l i f e r a t i o n i n the use of assault-type r i f l e s i n crim i n a l 
a c t i v i t y ; (2) the Bureau's tracings branch showed a 57-percent increase i n 
traces of assault-type r i f l e s recovered from crime scenes; (3) several h i g h l y 
publicized murders i n which assault r i f l e s were used indicate t h e i r increased 
use i n c r i m i n a l a c t i v i t y ; and (4) the Bureau's s t a t i s t i c s revealed the smuggling 
of s u b s t a n t i a l numbers of firearms out of t h i s country f o r use i n foreign crime. 
This evidence s u f f i c i e n t l y supported the Bureau's reassessment of c e r t a i n 
permits; therefore, the d i s t r i c t court c l e a r l y erred i n f i n d i n g that the 
Government d i d not present any evidence i n d i c a t i n g that the AUG-SA r i f l e s may 
not have a generally recognized sporting purpose. 

Because.the Bureau issued permits to allpw the importation of. 640,000 r i f l e s 
and had [**27] 136,000 applications pending f o r a d d i t i o n a l r i f l e s , the Bureau 
could reasonably conclude that i t needed to impose a temporary suspension t o 
avoid a s a t u r a t i o n of p o t e n t i a l l y i l l e g a l assault-type r i f l e s . We emphasize that 
we are not reviewing the Bureau's revocation of the permits, but only i t s 
ninety-day suspension. Thus, the Government did not act a r b i t r a r i l y and 
capr i c i o u s l y by imposing the temporary suspension while i t conducts an 
accelerated review of i t s grant of several permits; rather, the Government acted 
reasonably t o comply w i t h i t s duty of p r o h i b i t i n g the importation of firearms 
under the Gun Control Act. 

I I . C o n s t i t u t i o n a l Claims 

Beyond the above claims, GSI attacks the suspension by arguing that i t 
v i o l a t e s i t s [*867] due process r i g h t s and constitutes a taking of property 
without the payment of j u s t compensation. I n response, the Government argues 
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that i t s temporary import suspension does not i n f r i n g e upon any of GSI's 
c o n s t i t u t i o n a l r i g h t s . We agree. 

A. Procedural Due Process Claim 

According to GSI, the Government's f a i l u r e to give i t notice of the 
suspension and an opportunity 'to respond p r i o r to imposing the suspension 
deprived GSI of i t s due process r i g h t s . n2 GSI [**28] reaches t h i s 
conclusion by arguing that the Government may not deprive an i n d i v i d u a l of 
property without g i v i n g such i n d i v i d u a l an opportunity t o be heard. Although GSI 
c o r r e c t l y argues the general r u l e , GSI f a i l s to recognize that the C o n s t i t u t i o n 
does not always require such predeprivation procedural p r o t e c t i o n . Hodel v. 
V i r g i n i a Surface Mining and Reclamation Assoc., 452 U.S. 264, 300, 101 S. Ct. 
2352, , 69 L. Ed. 2d 1, 31 (1981) ("summary administrative action may be 
j u s t i f i e d i n emergency s i t u a t i o n s . " ) . See Barry v. Barchi, 443 U.S. 55, 99 S. 
Ct. 2642, 61 L. Ed. 2d 365 (1979) (pending prompt j u d i c i a l or administrative 
hearing to determine issue, state's board could properly temporarily suspend 
horse t r a i n e r ' s license p r i o r to hearing); Ewing v. Mytinger and Casselberry, 
Inc., 339 U.S. 594, 70 S. Ct. 870, 94 L. Ed. 1088 (1950) (allowing seizure of 
misbranded a r t i c l e s by enforcement agency p r i o r to hearing). 

-Footnotes-

n2 The p a r t i e s dispute whether the r i g h t t o import firearms under a permit 
constitutes a property i n t e r e s t . Because GSI has more than the mere " r i g h t to 
import," we assume a property i n t e r e s t f o r the purpose of deciding t h i s 
expedited case. 

-End Footnotes-

Rather than s e t t i n g [•**29] categories of mandatory procedural protections 
i n a l l cases, the Supreme Court decides the nature and timing of the r e q u i s i t e 
process i n an i n d i v i d u a l case by accommodating the relevant competing i n t e r e s t s . 
Logan v. Zimmerman Brush Co., 455 U.S. 422, 434, 71 L. Ed. 2d 265, 102 S. Ct. 
1148 (1982) (quoting Goss v. Lopez, 419 U.S. 565, 579, 42 L. Ed. 2d 725, 95 S. 
Ct. 729 (1975)). 

The Supreme Court's balancing t e s t e s s e n t i a l l y requires us t o weigh three 
factors: (1) the nature of the p r i v a t e i n t e r e s t ; (2) the r i s k of an erroneous 
deprivation of such i n t e r e s t ; and (3)the government's i n t e r e s t i n taking i t s 
action, i n c l u d i n g the burdens that any a d d i t i o n a l procedural requirement would 
e n t a i l . Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, , 47 L. Ed. 2d 
18, 33 (1976). Balancing these considerations, we conclude that the Bureau's 
summary action d i d not v i o l a t e GSI's due process r i g h t s . 

The Bureau imposed the temporary suspension to protect the public by ensuring 
that nearly three-quarters of a m i l l i o n r i f l e s do not improperly enter the 
country. The p r o t e c t i o n of the public's health and safety i s a paramount 
government i n t e r e s t which j u s t i f i e s summary administrative action: 

Protection of the health and safety of the public i s a [**30] paramount 
governmental i n t e r e s t which j u s t i f i e s summary administrative action. Indeed, 
deprivation of property t o protect the public health and safety i s 'one of the 
oldest examples' of permissible summary action. 
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Hodel, 452 U.S. at 300 (quoting Ewing, 339 U.S. at 599) (safety concerns 
j u s t i f i e d summary seizure of vitamin product). The public i n t e r e s t i n avoiding 
the importation of possible i l l e g a l assault r i f l e s which could contribute 
s i g n i f i c a n t l y t o t h i s country's v i o l e n t crime epidemic i s c l e a r l y s u b s t a n t i a l , 
especially given the large number of r i f l e s approved f o r importation under the 
current outstanding permits. The Government could not protect the public 
i n t e r e s t without imposing the temporary suspension. 

On the other side of the balancing equation, we consider the nature of the 
p r i v a t e i n t e r e s t , i n c l u d i n g the deprivation's length and f i n a l i t y . See Logan, 
455 U.S. at 434, 71 L. Ed. 2d at 277. GSI has not suffered a permanent loss 
because the Government has not revoked GSI's license or i t s permits. The 
Government has merely deprived GSI of the a b i l i t y to import the AUG-SA r i f l e f o r 
ninety days. [*868] The Government has f u r t h e r reassured the court that i t 
w i l l not revoke [**31] GSI's permits without g i v i n g GSI the r i g h t t o 
p a r t i c i p a t e i n a hearing. 

I n a d d i t i o n t o being a no n - f i n a l , temporary deprivation, the ninety-day 
suspension does not a f f e c t a s i g n i f i c a n t p o r t i o n of GSI's imports. The r i f l e s 
which GSI seeks t o import during t h i s ninety-day period are only a small percent 
of the number of firearms i t plans to import under i t s permits t h i s year, and 
the importation of the Steyr r i f l e s constituted only 20-percent of GSI's import 
inventory i n 1988. 

Considering the f i n a l f a c t o r , we do not f i n d that the Government's summary 
action presents a s i g n i f i c a n t r i s k of an erroneous deprivation of GSI's r i g h t to 
import the r i f l e s . F i r s t , GSI only loses i t s r i g h t to import the r i f l e s f o r 
ninety days. Second, as discussed above, the Bureau considered ample evidence 
before imposing the temporary suspension, arid 'therefore, i t minimized the r i s k 
that i t s actions would erroneously deprive GSI'of i t s r i g h t t o import the AUG-SA 
r i f l e s . 

Balancing GSI's temporary non-final loss of i t s r i g h t t o import one type of 
r i f l e against the Government's i n t e r e s t i n preventing the unlawful importation 
of firearms, we conclude that the Government did not e r r by suspending the 
importation [**32] of the AUG-SA r i f l e p r i o r to g i v i n g GSI an opportunity t o 
respond. The strong public i n t e r e s t i n the immediate action outweighs the 
temporary and limibed impact on GSI's alleged property i n t e r e s t . We f i n d support 
f o r t h i s decision i n other cases which have subordinated more substantial 
property i n t e r e s t s t o the Government i n t e r e s t i n p r o t e c t i n g the p u b l i c . See 
Mackey v. Montrym, 443 U.S. 1, 99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979) (although 
license to operate motor vehicle i s substantial property i n t e r e s t , the 
substantial nature of such i n t e r e s t i s diminished measurably by maximum duration 
of suspension being ninety days and a v a i l a b i l i t y of immediate post-suspension 
hearing). Furthermore, the a v a i l a b i l i t y of a hearing at the end of t h i s 
temporary suspension provides adequate procedural p r o t e c t i o n . See Hodel, 452 
U.S. at 303, 69 L. Ed. 2d at 33 (summary administrative action j u s t i f i e d where 
adequate post-deprivation hearings providing opportunity f o r j u d i c i a l review 
e x i s t ) . Thus, the summary imposition of the import suspension does not v i o l a t e 
GSI's due process r i g h t s . 

B. Taking Claim 
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GSI f i n a l l y contends t h a t the temporary suspension c o n s t i t u t e s a t a k i n g of 
p r o p e r t y w i t h o u t j u s t compensation. [**33] The Government argues t h a t GSI 
cannot pursue t h i s c l a i m i n t h i s c o u r t but must a s s e r t t h i s c l a i m i n a damages 
s u i t i n the Claims Court. I n the a l t e r n a t i v e , the Government contends t h a t t he 
temporary suspension does n o t c o n s t i t u t e a t a k i n g . We conclude t h a t GSI must 
b r i n g t h i s c l a i m i n the Claims Court. 

GSI concedes t h a t i t cannot m a i n t a i n an a c t i o n f o r i n j u n c t i v e r e l i e f i f i t 
may subsequently b r i n g an a c t i o n f o r damages a g a i n s t t he Government under the 
Tucker Act. GSI contends, however, t h a t i t l a c k s a p o s t - d e p r i v a t i o n damages 
remedy under t h e Tucker Act because n e i t h e r the C o n s t i t u t i o n o r any s t a t u t e 
a u t h o r i z e s t h e Government's a c t i o n s . See Regional R a i l R e o r g a n i z a t i o n Cases, 419 
U.S. 102, 127 n. 16, 95 S. Ct. 335, 350 n. 16, 42 L. Ed. 2d 320, n. 16 

(1974) ( i n j u n c t i v e r e l i e f a v a i l a b l e where owner proves t h a t government o f f i c i a l s 
l a c k l a w f u l a u t h o r i t y t o take p r o p e r t y ) . This c o n t e n t i o n has no m e r i t . As the 
above d i s c u s s i o n demonstrates, the Government has the a u t h o r i t y t o t e m p o r a r i l y 
suspend t h e i m p o r t a t i o n o f GSI's f i r e a r m s under the Gun C o n t r o l A c t . Moreover, 
Congress has n o t expressed an i n t e n t i o n t o preclude Tucker Act j u r i s d i c t i o n over 
a c l a i m f o r compensation under the [**34] Gun C o n t r o l A c t ; t h e r e f o r e , GSI can 
seek damages under t h e Tucker Act. Ruckelshaus v. Monsanto Company, 467 U.S. 
986, 1017, 104 S. Ct. 2862, , 81 L. Ed. 2d 815, 841 (1984) (Tucker Act remedy 
a v a i l a b l e u n l e s s "Congress has i n the [ s t a t u t e ] withdrawn the Tucker Act g r a n t 
o f j u r i s d i c t i o n t o t h e Court of Claims. . . . " ) . Because GSI can b r i n g a c l a i m 
under t h e Tucker A c t , i t cannot seek an i n j u n c t i o n t o prev e n t a t a k i n g i n t h i s 
c o u r t . Ruckelshaus, 467 U.S. a t [*869] 1019, 104 S. Ct. a t , 81 L. Ed. 2d 
a t 843 ( s u i t f o r e q u i t a b l e r e l i e f t o e n j o i n a l l e g e d t a k i n g n o t r i p e where the 
t a k i n g c l a i m i s rem e d i a l under the Tucker A c t ) . 

Even i f we had j u r i s d i c t i o n t o consider t h i s c l a i m , we note t h a t t he 
temporary' suspehsion'does n o t c o n s t i t u t e a t a k i n g . I n d e c i d i n g whether a t a k i n g 
e x i s t s , we c o n s i d e r : "the c h a r a c t e r of the go-vernmental a c t i o n , i t s economic 
impact, arid i t s i n t e r f e r e n c e w i t h reasonable investment backed e x p e c t a t i o n s . " 
Ruckelshaus, 467 U.S. a t 1004 ( q u o t i n g Pruneyard Shopping Center v. Robins, 447 
U.S. 74, 83, 100 S. Ct. 2035, , 64 L. Ed. 2d 741, 753 (1980) ) . F i r s t , the 
Government has a c t e d i n a p u r e l y r e g u l a t o r y c a p a c i t y and does not p r o f i t from 
i t s a c t i o n s . [**35] Second, the Government has n e i t h e r permanently nor 
t o t a l l y d e p r i v e d GSI o f any p r o p e r t y because the Government has o n l y t e m p o r a r i l y 
suspended the i m p o r t a t i o n of such r i f l e s . See Pennsylvania Coal Co. v. Mahon, 
260 U.S. 393, 43 ST Ct. 158, 67 L. Ed. 322 (1922) ( r e g u l a t i o n of p r o p e r t y i s a 
t a k i n g o n l y when r e g u l a t i o n goes t o o f a r ) . F i n a l l y , even though GSI may have had 
a reasonable investment-backed e x p e c t a t i o n , GSI does not demonstrate t h a t t he 
suspension w i l l unreasonably i m p a i r the value of the r i f l e s . See Pruneyard 
Shopping Center, 447 U.S. a t 83, 64 L. Ed. 2d a t 753 (no t a k i n g where r e g u l a t i o n 
w i l l n o t unreasonably i m p a i r v alue of r e g u l a t e d p r o p e r t y ) . Thus, no compensable 
t a k i n g has oc c u r r e d . We t h e r e f o r e r e j e c t GSI's c o n s t i t u t i o n a l a t t a c k s on the 
temporary suspension. 

CONCLUSION 

Because we conclude t h a t t he suspension does not exceed the Bureau's 
s t a t u t o r y a u t h o r i t y , does n o t c o n s t i t u t e an a r b i t r a r y o r c a p r i c i o u s a c t i o n , and 
does n o t v i o l a t e GSI's c o n s t i t u t i o n a l r i g h t s , we reverse the d i s t r i c t c o u r t ' s 
d e c i s i o n and vacate i t s i n j u n c t i o n e n j o i n i n g the Government from t e m p o r a r i l y 
suspending the i m p o r t a t i o n o f the AUG-SA r i f l e s . 
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REVERSED and REMANDED. 

DISSENTBY: HOFFMAN 
DISSENT: WALTER E. HOFFMAN, [**36] Senior D i s t r i c t Judge, dissenting: 

With regret I f e e l compelled to dissent, only because I am obliged t o y i e l d 
to the Congress even though I may personally f e e l to the contrary. 

Section 925(d)(3) of the Gun Control Act, 18 U.S.C. ® 925, p r i o r to the 
amendment of 1986, provided that "the Secretary may authorize a firearm or 
ammunition to be imported or brought i n t o the United States or any possession 
thereof i f the person importing or bringing i n the firearm or ammunition 
establishes t o the s a t i s f a c t i o n of the Secretary that the firearm or ammunition 
. . . (3) i s of a type that . . . i s generally recognized as p a r t i c u l a r l y 
suitable f o r or r e a d i l y adaptable to sporting purposes. . . . " The permits 
approved f o r the guns i n controversy were dated October 4, 1988 and February 21, 
1989. The l i f e of each import permit i s s i x months; one having expired on A p r i l 
4, 1989; the other due to expire the l a t t e r part of August, 1989. 

On May 19, 1986, the Congress enacted P.L. 99-308, the Firearms Owners' 
Protection Act of 1986. This Act amended @ 925(d)(3) of the Gun Control Act by 
s u b s t i t u t i n g the word " s h a l l " f o r "may," and removing from importers the burden 
of proving t h a t firearms are suitable [**37] f o r sporting purposes. Indeed, 
i f the Secretary has any question as to whether the firearm may be imported i n t o 
the United States, 18 U.S.C. ® 925(d) f u r t h e r provides: 

The Secretary s h a l l permit the conditional importation or bringing i n of a 
firearm or ammunition f o r examination and t e s t i n g i n connection w i t h the making 
of a determination as to whether the importation or bringing i n of such firearm 
or ammunition w i l l be allowed under t h i s subsection. 

Thus, before approving a permit Congress has said that the Secretary may 
co n d i t i o n a l l y import a firearm to conduct the appropriate t e s t i n g , etc. More 
importantly, however. Congress has made i t mandatory f o r the Secretary t o 
authorize firearms t o be imported when the permits are approved. I n t h i s case, 
a l l p a r t i e s are i n [*870] agreement that the permits were r e g u l a r l y and 
properly approved p r i o r t o the announcement of the ban on March 13, 1989. The 
issue i n my mind i s whether the Secretary, as the head of an agency, may take 
steps by way of a temporary suspension of permits, already approved, which 
action, i f successful, w i l l render nugatory the express i n t e n t i o n of the 
Congress to authorize the importation. While I hold no b r i e f f o r some [**38] 
l e g i s l a t i o n enacted by the Congress, and am f u l l y aware of the special i n t e r e s t 
pressure which obviously existed when the 1986 amendment was enacted, I have 
always f e l t t hat i t was my duty to adhere to the w i l l of Congress wherever the 
Congress c l e a r l y had the j u r i s d i c t i o n and power to act, as i t d i d i n t h i s 
s i t u a t i o n . 

The m a j o r i t y expresses the view that, despite the 1986 amendment, a temporary 
suspension f o r the purpose of reassessing whether the firearms have a sporting 
purpose i s not p r o h i b i t e d . The l e g i s l a t i v e h i s t o r y does not, i n my opinion, 
j u s t i f y the foregoing conclusion even though the majority c i t e s a Senate Report, 
S.Rep. No. 88-583, 98th Cong., 1st Sess. 27 (1984), s t a t i n g that i n the vast 
majority of cases the use of the mandatory word " s h a l l " w i l l not r e s u l t i n a 
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DISSENT: WALTER E. HOFFMAN, [**36] Senior D i s t r i c t Judge, dissenting: 

With regret I f e e l compelled to dissent, only because I am obliged to y i e l d 
to the Congress even though I may personally f e e l to the contrary. 

Section 925(d)(3) of the Gun Control Act, 18 U.S.C. ® 925, p r i o r t o the 
amendment of 1986, provided that "the Secretary may authorize a firearm or 
ammunition to be imported or brought i n t o the United States or any possession 
thereof i f the person importing or bringing i n the firearm or ammunition 
establishes t o the s a t i s f a c t i o n of the Secretary that the firearm or ammunition 
. . . (3) i s of a type that . . . i s generally recognized as p a r t i c u l a r l y 
suitable f o r or r e a d i l y adaptable to sporting purposes. . . . " The permits 
approved f o r the guns i n controversy were dated October 4, 1988 and February 21, 
1989. The l i f e of each import permit i s s i x months; one having expired on A p r i l 
4, 1989; the other due to expire the l a t t e r part of August, 1989. 

On May 19, 1986, the Congress enacted P.L. 99-308, the Firearms Owners' 
Protection Act of 1986. This Act amended @ 925(d)(3) of the Gun Control Act by 
s u b s t i t u t i n g the word " s h a l l " f o r "may," and removing from importers the burden 
of proving t h a t firearms are suitable [**37] f o r sporting purposes. Indeed, 
i f the Secretary has any question as to whether the firearm may be imported i n t o 
the United States, 18 U.S.C. @ 925(d) f u r t h e r provides: 

The Secretary s h a l l permit the conditional importation or bringing i n of a 
firearm or ammunition f o r examination and t e s t i n g i n connection w i t h the making 
of a determination as t o whether the importation or bringing i n of such firearm 
or ammunition w i l l be allowed under t h i s subsection. 

Thus, before approving a permit Congress has said that the Secretary may 
co n d i t i o n a l l y import a firearm t o conduct the appropriate t e s t i n g , etc. More 
importantly, however. Congress has made i t mandatory f o r the Secretary t o 
authorize firearms t o be imported when the permits are approved. I n t h i s case, 
a l l p a r t i e s are i n [*870] agreement that the permits were r e g u l a r l y and 
properly approved p r i o r t o the announcement of the ban on March 13, 1989. The 
issue i n my mind i s whether the Secretary, as the head of an agency, may take 
steps by way of a temporary suspension of permits, already approved, which 
action, i f successful, w i l l render nugatory the express i n t e n t i o n of the 
Congress to authorize the importation. While I hold no b r i e f f o r some [•*'*38] 
l e g i s l a t i o n enacted by the Congress, and am f u l l y aware of the special i n t e r e s t 
pressure which obviously existed when the 1986 amendment was enacted, I have 
always f e l t t hat i t was my duty to adhere to the w i l l of Congress wherever the 
Congress c l e a r l y had the j u r i s d i c t i o n and power to act, as i t did i n t h i s 
s i t u a t i o n . 

The m a j o r i t y expresses the view that, despite the 1986 amendment, a temporary 
suspension f o r the purpose of reassessing whether the firearms have a sporting 
purpose i s not p r o h i b i t e d . The l e g i s l a t i v e h i s t o r y does not, i n my opinion, 
j u s t i f y the foregoing conclusion even though the majority c i t e s a Senate Report, 
S.Rep. No. 88-583, 98th Cong., 1st Sess. 27 (1984), s t a t i n g that i n the vast 
majority of cases the use of the mandatory word " s h a l l " w i l l not r e s u l t i n a 
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change of pr a c t i c e . That statement of the majority i s correct u n t i l we meet, as 
w6 now do, a c o n f l i c t w ith the circumvention by an agency of what Congress has 
heretofore provided. A Senate Judiciary Committee reported, 98th Cong., 2d 
Sess., at 27 (1984), that 

the Committee amendment requires the Secretary to authorize the importation of 
firearms i n the l i s t e d categories. 

Speaking to the same subject, [*'*39] the House Judiciary Committee, House 
Rec. No. 495, 99th Cong., 2d Sess., at 14 (1986), r e p r i n t e d i n 1986 U.S. Code 
Cong. & Admin.News 1327, 1340, recognized the "problem" and said that the 
l i b e r a l i z a t i o n of the importation of firearms: 

Opens up the importation of firearms by mandating the Secretary to authorize 
importation of a firearm i f there i s a sporting purpose and el i m i n a t i n g the 
requirement that the importer has the burden of s a t i s f y i n g the Secretary of the 
sporting purpose. . . . 

When the l a t e r permit expires i n the l a t t e r part of August, the Secretary 
would have e s s e n t i a l l y accomplished what he contemplated doing when he issued 
the ban on March 13, 198 9. True, there may have been a taking --an issue not 
now decided -- but the firearms need no longer be received f o r importation. I do 
not disagree w i t h the maj o r i t y i n t h e i r expression of the strong public i n t e r e s t 
i n immediate action, but t h i s action i s not l i m i t e d to the firearms purchased 
under two permits r e g u l a r l y issued and approved, but not yet delivered to the 
owner because of the temporary suspension, said to be 90 days but vague as to 
i t s commencement date and with no assurance that anything w i l l be done at any 
d e f i n i t e [**40] time. 

Believing that the s t a t u t o r y a u t h o r i t y was exceeded i n t h i s case, I would 
a f f i r m the d i s t r i c t court. 


