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Jon Hiatt 
General Counsel 

September 18, 1997 

We thought you would be interested i n the 
enclosed packet of information, which we recently 
mailed to our network of j u d i c i a l contacts, urgina 
them to contact Senators and otherwise piiblicize 
the need for action on j u d i c i a l nominations. 

Jon Hiatt 

202/637-5053 TEL. 
202/637-5323 FAX 
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MEMO 
To: 

From: 

Subject: 

Date: 

Judicial Contacts 

Jon HiattSJhd Lynn Rhinehart { J - ^ 

Letters to Senate on Judicial Vacancies 

September 9, 1997 

Following up on our recent communications regarding judicial vacancies, the purpose of 
this memo is to ask your assistance in communicating with the Senate about the need to move on 
judicial nominations, and in publicizing the need for the Senate to act. 

We have compiled the enclosed packet of information to assist you in preparing and 
sending letters to the Senate, as well as in preparing resolutions, op ed pieces, or letters to the 
editor about this issue. Our hope is that each of you will (1) send a letter from yourself and/or 
your firm, (2) encourage other LCC members in your area to do the same, and (3) pursue 
available contacts with other appropriate organizations (e.g., state or local bar associations, other 
professional organizations, union clients) to explore the possibility of those groups passing 
resolutions and/or sending letters as well. The enclosed materials should also be helpful in 
preparing letters to the editor or editorial pieces on the need for action on judicial nominations. 

Specifically, we have enclosed the following: 

1. Sample letter to Senators, to be tailored as appropriate; 

2. Current list of judicial vacancies and pending nominees; 

3. List of members of Senate Judiciary Committee; 

4. Letter sent to President Clinton and Majority Leader Trent Lott from major bar 
associations seeking action on judicial nominations; 
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5. Letter sent by the national American Bar Association to all state and local chapters, 
seeking letters to the Senate on judicial nominations; 

6. Press clippings on judicial vacancies. 

7. Speech by Attorney General Janet Reno to the ABA regarding judicial vacancies. 

To maximize impact, letters should.be sent under the auspices of individuals or firms, not 
the AFL-CIO or the LCC. Please send Jon or Lynn a copy of any letters you or groups with 
which you are affiliated send to the Senate, and any letters or op eds that are published. 

Finally, we are trying to gather anecdotes that illustrate the impact of judicial vacancies 
on litigants, to help personalize and dramatize the problem. If you have such an example, we 
would greatly appreciate your sharing it with us. 

Thanks for your continued interest in this issue. Please feel free to contact either your 
regional contact or Jon or Lynn for further assistance in developing letters or editorials, or if you 
have other questions or comments. 



Sample letter to home-state United States Senators regarding judicial vacancies 

(Copies should be sent to Senator Orrin Hatch and Senator Patrick Leahy, as Chairman and 
Ranking Minority Member of the Senate Judiciary Committee. Blind copies should also be sent 
to Jon Hiatt, General Counsel, AFL-CIO) 

Dear Senator 

As an attorney in your state who regularly practices in the federal courts, I am writing to 
express my serious concem over the extraordinary number of judicial vacancies and the Senate's 
failure to act on pending nominations to the federal courts. 

More than 100 seats on the federal district courts and courts of appeals are now vacant ~ 
more than one out of every 10 seats ~ with the number increasing each week as additional judges 
retire or take senior status. Certain geographic areas and courts have been particularly hard-hit 
by vacancies. For example, there are currently 10 vacancies on the Ninth Circuit, four on the 
Second Circuit, and nine vacancies on the three district courts in Pennsylvania. [Add details 
about your area from information provided on the enclosed vacancy list]. Nearly one third 
of the present vacancies qualify as "judicial emergencies," meaning that the seat has been vacant 
for 18 months or longer. 

The impact of these vacancies is being felt, and will continue to be felt, by litigants who 
depend upon the federal courts to hear and resolve their cases on a timely basis, as well as by the 
attorneys who represent them. [If you have an anecdote that illustrates the real-world impact 
of current vacancies, consider highlighting it here]. The disillusionment caused by excessive 
delays and overburdened judges undermines faith in our judicial system and our system of 
government as a whole. 

In addition, the men and women who have been nominated by the President for federal 
judgeships deserve to have their nominations considered and voted upon by the Senate in a 
timely manner. The nominations of dozens of highly qualified individuals have been pending 
before the Senate for months, and several of these nominees had to be renominated this year 
because their nominations expired last year without Senate action. As of early September, the 
Senate had confirmed only 11 judges in all of 1997. 

The Senate has a responsibility to keep the nominations process moving and to give 
timely consideration to the President's judicial nominees. As a constituent and and as practicing 
attorney in your state, I ask that you do your part in giving prompt consideration to the 
President's judicial nominees, and that you encourage your colleagues in the Senate to do the 
same. 

Thank you for your consideration. 

cc: Senator Orrin Hatch 
Senator Patrick Leahy 



9/8/97 CURRENT JUDICIAL VACANCIES 
AND NOMINEES 

COURT VACATING JUDGE NOMINEE 
FIRST CIRCUIT 

Ct. Appeals (ME) Cyr, Conrad K. 

D Puerto Rico Acosta, Raymond L. Anabelle Rodriguez 

SECOND CIRCUIT 

Ct. Appeals (NY) Altimari, Frank X. Sonia Sotomayor 

Ct. Appeals (NY) Mahoney, J. Daniel 

Ct. Appeals (NY) Miner, Roger J. 

Ct. Appeals Newman (CT) 

NDNY Cholakis, Con. G. Clarence Sundram 

SONY Haight, Charles S. Jr. Richard Casey nominated 
for one of the SDNY 
vacancies - unclear which 
one. 

SONY Stanton, Louis L. 

SONY Keenan, John F. 

SONY Leisure, Peter K. 

WDNY Telesca, Michael A. Charles Siragusa 

DCT Daly, T.F. Gilroy Chris Droney 

DCT Nevas, Alan H. Janet Hall 

THIRD CIRCUIT 

Ct. Appeals (PA) Hutchinson, William D. Marjorie Rendell 

Ct. Appeals (NJ) Sarokin, H. Lee 

DNJ Sarokin, H. Lee Katherine Sweeney-
Hayden 



EDPA Kelly, James McGirr Frederica A. Massiah-
Jackson 

EDPA O'Neill, Thomas N. Jr. Bruce Kauffman 

EDPA Ludwig, Edmund V. 

EDPA Katz 

MDPA Caldwell, William W. A. Richard Caputo 

MDPA Conaboy, Richard P. 

MDPA Kosik, Edwin M. 

WDPA Cohill, Maurice B. Jr. John Bingler 

WDPA Bloch, Alan N. 

Delaware Longobardi, Joseph 

FOURTH CIRCUIT 

Ct. Appeals (NC) New position 

Ct. Appeals (NC) Phillips, J. Dickson James A. Beaty, Jr. 

EDVA Doumar, Robert G. Jerome Friedman 

WDVA Kiser, Jackson L. 

SDWV Hallanan, Elizabeth V. Robert Charles 
Chambers 

EDNC - future vacancy 
(12/7/97) 

Britt, W. Earl 

FIFTH CIRCUIT 

Ct. Appeals (TX) Garwood, William L. Jorge Rangel 

EDLA Jones, Okla II 

EDLA Wicker, Veronica Ivan L.R. Lemelle 

EDLA Livaudais, Marcel 

WDLA Shaw, John M. 

NDTX New position 



NDTX Sanders, Barefoot Michael Schattman 

SDTX New position Hilda G. Tagle 

SDTX Black, Norman W. 

SIXTH CIRCUIT 

Ct. Appeals (MI) Keith, Damon Helene White 

Ct. Appeals (TN) Milbum, H. Theodore Ronald Gilman 

EDMI La Plata, George Victoria Roberts 

EDMI Cook, Julian Abele Jr. 

EDMI Hackett, Barbara K. 

NDOH Bell, Sam H. James S. Gwin 

NDOH Dowd, David D. Dan A. Polster 

SDOH Holschuh, John D. Algenon L. Marbley 

SEVENTH CIRCUIT 

NDIL Hart, William Jeffrey Colman 

NDIL Duff, Brian B. Rebecca R. Pallmeyer 

CDIL Baker, Harold Albert 

SDIL Beatty, William L. G. Patrick Murphy 

SDIL Stiehl, William D. Michael P. McCuskey 

SDIN Brooks, Gene Richard Young 

EDWI Curran, Thomas J. 

EIGHTH CIRCUIT 

Ct. Appeals (ND) Magill, Frank 

EDMO Gunn, George F. Ronnie White 

EDMO Limbaugh, Stephen Rodney W. Sippel 

D.NE Strom, Lyle E. Joseph F. Bataillon 

WDAR Waters, H. Franklin 



NINTH CIRCUIT 

Ct. Appeals (WA) Beezer, Robert 

Ct. Appeals (AZ) Canby, William C. 

Ct. Appeals (WA) Farris, Jerome Margaret M. McKeown 

Ct. Appeals (CA) Norris, William A. William A. Fletcher 

Ct. Appeals (CA) Poole, Cecil F. Richard A. Paez 

Ct. Appeals (CA) Wallace, J. Clifford James Ware has been 
nominated for one of the 
California seats - not clear 
which one 

Ct. Appeals (CA) Noonan, John 

Ct. Appeals (CA) Wiggins, Charles 

Ct. Appeals (CA) Hall, Cynthia 

Ct. Appeals (OR) Leavy, Edward Susan Graber 

NDCA Aguilar, Robert P. 

NDCA Lynch, Eugene F. Martin Jenkins 

NDCA Jensen Charles Breyer 

EDCA Coyle, Robert E. Anthony W. Ishii 

EDCA Garcia, Edward J. Frank Damrell 

CDCA Gadbois, Richard A. Margaret M. Morrow 

CDCA Rafeedie, Edward Christina Snyder 

CDCA Takasugi, Robert M. Carlos Moreno 

CDCA Hupp, Harry L. 

SDCA Thompson, Gordon Lynne R. Lasry 

SDCA Rhoades, John 

D.HI Fong, Harold M. Susan Oki Mollway 

D.OR Frye, Helen 



D.OR Redden, James A. Ann L. Aiken 

EDWA McDonald, Alan 

WDWA - future vacancy 
(11/1/97) 

Dimmick 

TENTH CIRCUIT 

D.KS Crow, Sam A. 

NDOK Brett, Thomas R. 

D. Utah Winder, David K. 

ELEVENTH CIRCUIT 

Ct. Appeals (FL) Kravitch, Phyllis A. 

NDAL Hancock, James H. 

NDAL Propst, Robert B. 

SDAL Howard, Alex 

MDFL Moore, John H. II Richard A. Lazzara 

NDGA O'Kelly, William C. 

D.C. CIRCUIT 

Ct. Appeals Buckley, James L. 

DCDC Harris, Stanley S. 

DCDC Richey, Charles 

FEDERAL CIRCUIT 

CT. OF INT'L TRADE 

Tsoucalas, Nicholas 

DiCarlo, Dominick 

Ct. Of Fed'l Claims 

Gibson, Reginald Lawrence Baskir 



Judicial Emergencies 
(vacancies In existence for 18 months or longer) 

August 1,1997 

Court Vacancy Created By Reason Vacancy Date Days Pending 

01 PR 

Acosta, Raymond L. Senior 6/1/94 1161 

02 CCA 

Altimari, Frank X. 

02 NY-N 

Cholakis, Con. G. 

02 NY-S 

Haight, Charles S. Jr. 

03 

03 

03 

03 

NJ 

Sarokin, H. Lee 

Senior 

Senior 

CCA 

Hutchinson, William Deceased 

Elevated 

PA-M 

Caldwell, William W. Senior 

Conaboy, Richard P. Senior 

PA-W 

Cohill, Maurice B. Jr. Senior 

1/1/96 

Disabled 10/23/92 

9/23/95 

10/8/95 

10/4/94 

5/31/94 

9/1/92 

11/28/94 

582 

1747 

682 

667 

1036 

1162 

1799 

981 



Court Vacancy Created By Reason Vacancy Date Days Pending 

04 CCA 

Phillips, J. Dickson Jr. 

PL 101-650 

Senior 7/31/94 

New Position 12/1/90 

1101 

2439 

05 TX-N 

PL 101-650 

Sanders, Barefoot 

05 TX-S 

PL 101-650 

06 CCA 

Keith, Damon 

07 IL-C 

Baker, Harold Albert 

07 IL-S 

Beatty, William L. 

08 NE 

Strom, Lyle E. 

New Position 12/1/90 

Senior 

Senior 

Senior 

Senior 

1/1/96 

New Position 12/1/90 

5/1/95 

10/4/94 

11/9/92 

2439 

582 

2439 

827 

1036 

1730 

Senior 11/2/95 642 



Court Vacancy Created By Reason Vacancy Date Days Pending 

09 CA-C 

Gadbois, Richard A. J Disabled 1/24/96 559 

Rafeedie, Edward Senior 1/6/96 577 

09 CA-S 

Rhoades, John S. Sr. Senior 11/4/95 640 

09 CCA 

Farris, Jerome Senior 3/4/95 885 

Norris, William A. Senior 7/7/94 1125 

Poole, Cecil F. Senior 1/15/96 568 

09 HI 

Fong, Harold M. Deceased 4/20/95 838 

09 OR 

Frye, Helen Senior 12/10/95 604 

Redden, James Senior 3/13/95 876 

11 CCA 

Fay, Peter T. Senior 1/18/94 1295 

11 FL-M 

Moore, John H. II Senior 12/31/95 583 

DC DC 

Green, Joyce Hens Senior 7/1/95 766 

• Harris, Stanley S. Senior 2/1/96 551 

Total Judicial Emergencies: 31 



Committee on the Judiciary 
SD-224 Dirksen Senate Office Building, Washington, DC 20510-6275 (202) 224-5225 

T . . TT „ , Fax: (202) 224-9102 
Internet Home Page: http://www.senate.gov/committee/judiciar)-.html 

Jurisdiction: All areas not delegated to the subcommittees, including but not limit­
ed to: (1) Nominations; (2) Holidays, commemorations, Federal charters and cele­
brations; (3) Department of Justice oversight, authorization and budget- U) Revi 
sion and codification of the statutes of the United States; (5) Criminal justice in­
cluding (a) criminal laws, (b) criminal judicial proceedings, (c) Rules of Criminal 
iTocedure, (d) national penitentiaries, (e) Bureau of Prisons, (0 U.S. Parole Com-
rnission. (g) oversight of the Criminal Division of the U.S. Department of Justice 
(h) juvenile justice, (i) Youthful Offenders Act, Q) oversight of the Office of Jus-' 
ice Programs. Excluded from (5) above is criminal legislation, which is deleeated 

to the Subcommittee on the Constitution. ^ 
Ratio: 10/8 

MAJORITY MEMBERS 
Orrin G. Hatch, Utah, 

Chairman 
Strom Thurmond, S.C. 
Charles E. Grassley, Iowa 
Aden Specter, Pa. 
Fred Thompson, Tenn. 
Jon Kyi, Ariz. 
Mike DeWine, Ohio 
John Ashcroft, Mo. 
Spencer Abraham, Mich. 
Jeff Sessions, Ala. 

MINORITY MEMBERS 
Patrick J. Leahy, Vt, 

Ranking Minority Member 
Edward M. Kennedy, Mass. 
Joseph R. Biden, Jr., Del 
Herb Kohl, Wis. 
Dianne Feinstein, Calif 
Russell D. Feingold, Wis. 
Richard J. Durbin, 111. 
Robert G. Torricelli, N.J. 



July 14, 1997 

The Honorable William J. Clinton The Honorable Trent Lott 
The President The Majority Leader 
The White House United States Senate 
Washington, DC 20500 Washington, DC 20510 

Dear Mr. President and Mr. Majority Leader: 

Among the constitutional responsibilities entrusted to the President and 
the Senate, none is more essential to the foundation upon which our 
democracy rests than the appointment of justices and judges to serve at 
all levels of the federal bench. Notwithstanding the intensely political 
nature of the process, historically this critical duty has been carried out 
with bipartisan cooperation to ensure a highly qualified and effective 
federal judiciary. 

There is a looming crisis in the Nation brought on by the extraordinary 
number of vacant federal judicial positions and the resulting problems that 
are associated with delayed judicial appointments. There are 102 
pending judicial vacancies, or 11 % of the number of authorized judicial 
positions. A record 24 of these Article III positions have been vacant for 
more than 18 months. Those courts hardest hit are among the nation's 
busiest; for example, the Ninth Circuit Court of Appeals has 9 of its 28 
positions vacant. At the district court level, six states have unusually high 
vacancy rates: 10 in California, 8 in Pennsylvania, 6 in New York, 5 in 
Illinois, and 4 each in Texas and Louisiana. 

The injustice of this situation for all of society cannot be overstated. 
Dangerously crowded dockets, suspended civil case dockets, burgeoning 
criminal caseloads, overburdened judges, and chronically undermanned 
courts undermine our democracy and respect for the supremacy of law. 

We, the undersigned representatives of national legal organizations, call 
upon the President and the Senate to devote the time and resources 
necessary to expedite the selection and confirmation process for federal 
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judicial nominees. We respectfully urge all participants in the process to 
move quickly to resolve the issues that have resulted in these numerous 
and longstanding vacancies in order to preserve the integrity of our justice 
system. 

/I /^^? ^— 
N. Lee Cooper, President 
American Bar Association 

/Howard Twiggs, Presi;?&Kt 
Association of T r i a l Lawyers of Americ; 

i l Bar Association 
Sally Lee Foley, President ^ 
National Association of Women Lawyers 

Hugo Chavaino, President 
Hispanic National Bar Association 

Paul Chan, President 
National Asian Pacific American 
Bar Association 

_ f i e t Gee, President 
National Conference of Women's 
Bar Associations 



/BV 
N. LEE COOPER A M E R I C A N BAR A S S O C I A T I O N 750 North Lake Shore Drive 

President Chicago, Illinois 60611 
(312)988-5109 

July 25, 1997 <3i2) 988-5ioo 
Internet: coopern@attmail.com 

I write on behalf of the American Bar Association to ask you and your bar association to 
assist in a national bipartisan effort to urge all participants in the judicial selection and 
confinnation process to devote the time and resources necessary to fill the 
extraordinary number of vacant federal judicial positions. Attached is a copy of an 
"Open Letter" that was recently sent to President Clinton and Majority Leader Trent 
Lott, singed by the ABA and six other national legal organizations. 

We believe this effort is necessary to avert a looming crisis in our Nation's justice 
system. At present there are over 100 pending judicial vacancies, or 12 per cent of the 
number of authorized judicial positions. A record 25 of these vacancies fall into the 
"judicial emergency" category, having been vacant for more than 18 months. This is all 
occurring at a time when the federal judiciary is facing record caseloads across the 
board and across the country: For FY 1996, appeals were up four percent to 51,991, 
and district court civil filings rose eight percent to 269,132 with criminal filings up five 
percent to 47,889. Since no new judgeships have been created since December 1990, 
each of the 179 federal appellate judges and 649 district court judges are handling 
unprecedented levels of work. 

Your participation in this effort is particularly important in showing the universal concern 
of all segments of the organized bar. It would be most helpful if you would inform your 
congressional delegation, partipularly your Senators, of any adverse impact unfilled 
vacancies are having in your circuit and district courts, and urge that judicial vacancies 
be filled expeditiously. Please forward copies of your correspondence to Robert Evans 
at the American Bar Association Washington Office, 740 15th Street, N.W., 
Washington, DC 20005. 

Sincerely, 

cc: Executive Director 
Attachment as stated 



Empty Judicial Benches Hurt Us All 
In his Aug. 13 Rule of Law column 

"There's No Vacancy Crisis in the Federal 
Courts," Sen. Orrin Hatch, chairman of 
the Judiciary Committee, protested that 
•the vacancy crisis in the federal judiciary 
is only illusory and that the "numbers" 
.surrounding the judicial confirmation 
.process-vacancies, nominations and con­
firmations-are not so different from those 

-in recent periods when the Senate and the 
.presidency were controlled by different 

. parties. 
There are now 103 vacant seats in the 

federal judiciary-12% of the total number 
, of judges and more than twice the number 

at the beginning of 1996, a year in which 
the Senate confirmed only 17 district court 

. judges-and no court of appeals judges (a 
record without parallel in the past 40 
years). Thus far in 1997, with perhaps only 
-15 days left in this session of Congress, the 
•Senate is operating at an even slower 

, pace, with only nine judges confirmed. At 
.this rate of about one judge a month, by 
the end of 1998 normal attrition will leave 

. the judiciary with at least 150 vacancies. 
Sen. Hatch argues that the Senate has 

been prevented from confirming more 
judges in 1997 because the president has 
.not nominated enough candidates. But, 

. with all respect, that argument is odd at 
best. By February, the president had sent 
.26 nominees to the Senate-enough to 
keep the Judiciary Committee well occu­
pied, even if there had not been a single 

. additional nomination (in fact, there have 

. been 36 more). Yet the committee has 
held hearings on only 18 nominees and the 
Senate has confirmed only nine. In any 
event, since there will be 53 nominations 
pending when the Senate returns from its 
August recess, there should be no similar 
barriers to progress for the remainder of 
this session. 

This year began with Chief Justice 
William Rehnquist warning that all was 

- not well with the federal judiciary-that 
more judges were needed to ensure "the 
•fair and effective administration of jus­
tice." His report on the state of the judi-
ciarj' in 1996 was the final word on a dis­
tressing year in which, as I have noted, the 
Senate confirmed only 17 district judges-
compared with the 66 district court and 
coun of appeals judges confirmed in the 
last year of President Bush's term, when 
the Democrats controlled the Senate. 

And only recently. Chief Judge Proctor 
Hog of the Ninth Circuit Court of Appeals, 
reported that he was forced to cancel oral 

• arguments in upward of 600 civil cases be­
cause of the shortage of judges on tlie 
Ninth Circuit, where nine of 2S seats are 
vacant. Although the president has nomi­
nated candidates for five of those vacan­
cies, in the first seven months of this Con­
gress the Judiciary Committee has not 
even held a hearing on any of those nomi­
nations, three of which were actually first 
submitted to the 104th Congress more than 
a year ago. 

The question raised is not one of "mere 
numbers," but rather of the real-world 
consequences of a strained justice svstem 

for individual citizens and businesses • 
alike. With district court filings climbing; 
87c nationally last year alone, and by .'• 
60,000 cases over the past five years, the \ 
outlook in the short term is not reassuring, j 
Inexplicably, many of the same voices who j 
have decried the delays in the civil justice i 
system and who clamor for reform have \ 
failed thus far to draw a connection be-« 
tween filling judicial vacancies and im- ^ 
proving the efficiency of the system. 

We may be approaching a point where 
rhetoric about judges becomes an end in it- { 
self, blocking.the movement of nominees* 
and subverting the principle of judicial in-1 
dependence that makes our system work. J 
In the past two decades. Senate confirma-J 
tion of judicial nominees has, by andy 
large, proceeded in "regular order," only? 
to roil up on rare occasions for certain con- [ 
troversial nominations and then return tol 
the more deliberate process of assessing] 
the merits of particular nominees. There is f 
now, however, a danger that inquiry into| 
the experience and qualifications of the in- ^ 
dividual candidate is being submerged by 
broad-ranging, amorphous charges of "ju­
dicial activism" (abetted by threats of im­
peachment of sitting judges). While the' 
Founding Fathers themselves considered y 
every manner of test and procedure fori 
evaluating and predicting future judicial | 
performance, they in the end rejected all j 
save two: that judges be competent indi-| 
viduals of sound character who will honor J 
their oath to support the Constitution. ?: 

We neither seek nor expect immunity | 
for our nominees from the rough-and-tum- ] 
ble of the political process. For all our f 
sakes, however, that process ultimately! 
must work toward the constitutionally .5. 
mandated goal of ensuring the fair and ef 
ficient administration of justice. If we in 
both branches follow that simple rule, as 
have generations in government before 
us, the numbers will take care of them 
selves. 

CHARLES F.C. RUFF * 
Counsel to the President ! 

Washington | 



Reno Blames Senate for Judicial Vacancies 
BySaundraTorry 
Vuhinctoa Poll Sbff Wriirr 

•SAN FRANCISCO, Aug. 5—Attor­
ney General Janet Reno today de­
nounced the Republican-controlled 
Senate for causing "an unprecedent­
ed slowdown' in confirming Clinton 
administration nominees to the fed­
eral bench and asserted that moves 
to impeach judges for controversial 
decisions is "chilling judicial inde­
pendence." 

In a speech to the American Bar 
Association here, Reno complained 

that the pace of confirmations is 
causing a dangerous backlog of cas­
es around the country and thus 
denying people swift access to the 
courts. 

Reno's uncharacteristically blunt 
remarks represented a pointed de­
parture from her normally soft-
spoken approach to dealing with 
Congress. For several months she 
has voiced concern over the backlog 
in judicial confirmations but has ex­
pressed confidence th< Senate would 
come around. 

Today she clearly intended to take 

the gloves off both with the tone of 
her remarks and pairing the issue 
with her concern over unfair criti-
cisra of judges. 

According to Reno, only nine fed­
eral judges have been confirmed this 
year—less than 15 percent of those 
nominated by President Clinton. Yet 
around the country there are 101 
vacancies on the federal bench. 

'At this rate, it would take almost 
seven years just to fill the existing 
vacancies,' Reno said. 

The attorney general also berated 
See RENO, A8, Col.; 
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leno Blames Senate for Judicial Vacancies, Complains About Backlog 
RENO, From A1 

>me critics who have questioned 
Jings of judges and argued for 
.eir removal for making unpopu-
T decisions in the name of "judi-
al activism.' 
"When you peel away this slo-

an, you fiiid more drastic propos-
.5 beneath the surface," she said. 
While Reno did not identify her 

'J-gets, she cited moves to im-
each federal judges and do away 
ith their life tenure. Both ideas 
ive been proposed by conserva-
/e Republicans in Congress. 
Senate Judiciary Committee 
hairman Orrin G. Hatch (R-Utah) 
torted in a statement that the 
:nate's power to approve judicial 

nominees "should not be reduced 
to a mere numbers game,* adding 
that confirmations for life-tenureU 
positions are "a serious matter." 

Reno's remarks fired up a politi­
cal battle that began last year when 
Republican presidential nominee 
Robert J. Dole charged Clinton's 
judicial appointees are liberal activ­
ists more interested in pushing 
their agenda than in following the 
law as written. 

Since then, congressional con­
servatives have taken up the at­
tack, which has coincided with 
what Democrats see as the Sen­
ate's laggard pace in approving 
nominees. 

Reno said that during the first 
three years of the Clinton adminis­

tration, the Senate confirmed near­
ly 80 percent of Clinton's nomi­
nees, but in the 1996 presidential 
election year "that progress . . . 
was derailed." 

Altogether, 46 individuals had 
nominations pending for trial or 
appellate judgeships during the 
1996 Senate session. Of those, only 
17 were confirmed, all for the trial 
courts. 'For the first time in 40 
years . . . not even one" appellate 
judge was approved, Reno said. 

The appeals courts are consid­
ered the most powerful and high-
profile in the federal system be­
cause they are the last stop for the 
vast majority of cases since so few 
get heard by the Supreme Court 

Reno said that of the president's 

current 62. nominees, 32 had ar­
rived at the Senate by the end of 
May 

While apparently agreeing on 
the figures. Republicans differed 
on how to interpret them. "We have 
not even had a nominee for over 
two-thirds of those vacancies until 
the past few weeks," Hatch said in 
the statement, released by his of­
fice. 

Reno's speech came on the heels 
of harsh critiques at the convention 
by incoming ABA president Je­
rome Shestack and another admin­
istration official. 

Decrying the Senate's confirma­
tion pace at a panel Sunday, White 
House Deputy Chief of Staff John 
Podesta said. This is a Congress 

that likes to experiment^th shut­
ting down goverimient." 

Monday, Shestack called some 
attacks on judicial independence 
by congressmen and columnists 
"un-American." Shestack, who did 
not name any of those critics, said 
later he was referring to those 
i-alling for impeachment of judges 
"for their opinions.' Judges, he 
said, can be impeached only for 
"high crimes and misdemeanors," 
while their decisions can be ap­
pealed. 
, Conservatives attending the 
convention bristled at the strong 
language. 'It's offensive to call 
critics... un-American," said D.C. 
lawyer Leonard Leo, a leader of the 
conservatiTe Federalist Society. 

There are many who are trying to-
find legitimate limited constitution^ 
al solutions to balance judicial in­
dependence and judicial account^ 
ability." -•- - _ ..." 

A spokesman for House Majori- ' 
ty Whip Tom Delay i3?-Tex.J, . 
reached in Washington, defended' * 
Delay's call to impeach Bevel's! ; 
federal judges, including one tnj ' 
San Francisco who barred imple^' ' 
mentation of a California referen-." 
dum to roll back affirmative actioA' 
programs. The new law has since' { 
been revived by a federal appeals, I 
court I ' I 

"When you strip away her |Reî  i 
no's] language, she is advocating, : 
unchecked power by the judici?! 
branch," Delay press secretary! 
Tony Rudy said. "We have thr^el 
branches, and the only check Co^-, 
gress has on judicial power is in^. 
peachment" -
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PERSPECTIVE ON THE FEDERAL JUDICIARY 

No Nominees, No Judges, No Justice 
One-third of the chairs in 
the 9th Circuit are 
vacant, resulting in 600 
hearings canceled in a 
single month. 
By ROBERT M. KAUFMAN 

One of .the golden virtues of our 
form of government is the means, 
through our judiciary, to obtain a 

prompt and fair resolution of disputes. 
This virtue is in jeopardy. 
It has been more than four years since 

the Clinton administration was elected, 
promising to end the gridlock in Wash­
ington. It has been more than two years 
since the Gingrich revolution pledged to 
restore government to the people. It has 
been more than six months since leaders 
of both parlies, cha.stened by the election 
results of 199G. promised to cooperate. 

But if you have a matter pending 
before the federal judiciary—a business 
dispute or an environmental claim, for 
example—you might as well worry about 
something else. In the 9th Circuit Court 
of Appeals in one month alone, more than 
600 hearings on such cases were 
canceled. 

There were no judges available to 
consider them. 

In California, more than 20% of the 
federal trial judgeships are vacant. In the 
9th Circuit, almost 33% of the judicial 
chairs are empty. Nationwide, there 
were 103 federal judicial vacancies on 
election day last year. Now, seven 
months after inauguration day, there are 
97 vacancie.-;. 

But this abdication of responsibility 
didn't start with President Clinton. 
Seven years ago, with a Republican in 
ihc White House and the Democrats in 
the majority in Congress, there were 48 
judicial ch.iirs vacant. 25% of them for 
more than 18 months. 

Not only do legal issues 
remain tangled, but the delay 
in filling vacancies makes for 
heavier workloads for the sit­
ting judges, less time in which 
to render thoughtful decisions 
on pending matters and vir­
tual hopelessness in finding a 
resolution to civil litigation. 

The explanations are not 
hard to find. 

Many qualified people no longer view 
nomination to the federal bench as 
attractive. The Clinton administration 
has been slow to send candidates' names 
to the Senate for approval. And the 
Republican Senate has picked clean the 
bones of many of those they've been 
asked to confirm. 

The nomination/confirmation process 
itself has become something like an 
inquisition. Before the White House 
actually nominates anyone, a person 
under consideration for appointment 
must fil l out a 600-page form that probes 
every decision ever rendered, every 
action ever taken. 

If candidates pass through that gaunt­
let successfully, the administration sends 
their names to the Senate, where they 
face additional grilling. Just as often, 
they face weeks and months of inaction 
as senators look for their own rea.-̂ ons to 
block the nomination. 

How bad is it? 
In the past 13 months, only one federal 

appeals court judge has been confirmed 
by the Senate. 

Clinton has become so wary of charges 
that his nominees are "liberal judges" 
that his spokespersons even chastised 
one of the administration's own appoin­
tees during the election campaign, days 
after the Dole campaign accused the 
judge of being soft on crime. 

For the 103 judicial vacancies that 
existed on election day, the White House 
has named 39 candidates. Atty. Gen. 
Janet Reno told the American Bar Assn. 
earlier this month that she had submitted 

the names of 62 people for consideration 
by the Senate. Still, there are far too 
many vacancies. 

The former president of the Los Ange­
les County Bar Assn., Margaret .Morrow, 
was nominated by President Clinton to a 
federal district judgeship in Los Angeles. 
The Senate Judiciary Committee 
approved her by a vote of 13 to 5. A full 
vote in the Senate has not been 
scheduled. 

A law professor at UC Berkeley, Will­
iam Fletcher, was nominated for the 9th 
Circuit more than two years ago. Last 
year, the Judiciary Committee approved 
him, 12 to 6. The nomination was not 
brought to the Senate floor and now 
appears dead. 

Change in this process is desperatelv 
needed: 

• Federal judicial leadership should 
strongly encourage judges to give 
advance notice of their decisions to 
retire, resign or take senior status so that 
the process of filling an anticipated 
vacancy can begin before the vacancy 
occurs. 

• The White House should instruct its 
staff and the Department of Justice that 
all investigations should be completed 
two to four months after a vacancy 
occurs. The White House s.hould send a 
nominee's name to the Senate no later 
than four months after a judge leaves me 
bench. 

• The Senate should establish and 
observe deadlines of no more than three 
months to consider nominees. 

An editorial in Judicature, the journal 
of the American Judicature Society, con­
cluded: "The problem of vacancies in the 
federal judiciary demands immediate and 
serious attention." 

That was in 1990. It's seven years later, 
and nothing has changed. 

Robert M. Kaufman is president of the 
American Judicature Society, a nonprofit 
organization of judges, lawyers and non-
lawyers that promotes an effective 
judiciary. 
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J u d i c i a l independence i s one of those laudable v i r t u e s t h a t i s p r a i s e d on Law 
Day but resented when p r a c t i c e d . Since judges must o f t e n decide p o l i t i c a l l y 
s e n s i t i v e issues, v i r t u a l l y c e r t a i n t o displease some p o l i t i c a l i n t e r e s t s , t h a t 
resentment o f t e n erupts i n t o p o l i t i c a l l y p a r t i s a n a t t a c k s . 

P o l i t i c a l l y motivated c r i t i c i s m of the c o u r t s i s n o t h i n g new. Today's 
assaults are, however, more v i t r i o l i c , more determined and thus more dangerous, 
f o r they t h r e a t e n t o undermine judges' independence. Also, because the s t r a t e g y 
f o r going a f t e r the f e d e r a l bench includes s t a l l i n g the j u d i c i a l - s e l e c t i o n 
process i t s e l f , there are huge backlogs i n many f e d e r a l courts t h a t are 
i n c r e a s i n g d a i l y . 

These a t t a c k s are a r e a c t i o n t o the r e v o l u t i o n a r y changes of the postwar 
p e r i o d , when m i n o r i t i e s , women, gays and other groups began t o claim the 
e q u a l i t y t h a t the D e c l a r a t i o n of Independence and 14th Amendment promise t o a l l . 
The a t t a c k s began w i t h the "Impeach E a r l Warren" signs t h a t sprang up a l l over 
the South a f t e r the 1954 Brown vs. Board of Education desegregation d e c i s i o n . 
Republicans r e a l i z e d the p o l i t i c a l value of a s s a i l i n g the courts during Sen. 
Barry M. Goldwater's 1964 a t t a c k s on judges who were " s o f t on crime," and 
Richard M. Nixon used both race and crime t o go a f t e r the j u d i c i a r y i n h i s 1968 
p r e s i d e n t i a l campaign. A f t e r the f u r y of the r e a c t i o n t o the 1973 a b o r t i o n 
d e c i s i o n , t a r g e t i n g the courts became c e n t r a l t o Republican campaign s t r a t e g y , 
p a r t i c u l a r l y as the r e l i g i o u s r i g h t and other conservative elements i n the p a r t y 
became stronger. 

I t i s thus h a r d l y s u r p r i s i n g t h a t Sen. Bob Dole's p r e s i d e n t i a l campaign 
f e a t u r e d an a t t a c k on President B i l l C l i n t o n ' s j u d i c i a l appointments. Dole's 
f a v o r i t e t a r g e t was a f e d e r a l judge i n New York who had r u l e d i n a drug case 
t h a t prosecutors could not use c e r t a i n evidence because the p o l i c e had seized i t 
u n c o n s t i t u t i o n a l l y . Though close, the d e c i s i o n was not unreasonable. Yet, Dole 
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demanded that the judge resign, and soon the judge folded. In an unusual move, 
he reheard the case, and reversed himself. 

Dole had other candidates for what he labeled Clinton's " j u d i c i a l Hall of 
I Shame." One was Federal Appellate Judge Martha Craig Daughtry, who had dissented 

from her colleagues' refusal to hold a Tennessee state judge criminally l i a b l e 
under federal law f o r sexually assaulting female court employees, job applicants 
and attorneys. For t h i s , Dole attacked her as one of Clinton's " l i b e r a l 
a c t i v i s t s . " But, i n March, the U.S. Supreme Court agreed with Daughtry 
unanimously. 

With the presidential campaign over. Congress has gotten in t o the act. This 
week, the GOP-controlled House Judiciary Committee w i l l hold hearings on 
" j u d i c i a l activism" and a b i l l to curb the federal courts. A few months ago. 
House Majority Whip Tom DeLay (R-Texas) called f o r the impeachment of federal 
judges who issue decisions that Congress doesn't l i k e . In March, he said, 
" a r t i c l e s of impeachment are being w r i t t e n r i g h t now" f o r certain judges the GOP 
finds objectionable. Should anyone think that f o r a judge to displease the GOP 
majority i s not usually considered an impeachable offense, DeLay has asserted 
"an impeachable offense i s whatever a majority of the House of Representatives 
considers i t to be at a given moment i n history." DeLay has obviously studied 
communist legal practice closely. 

DeLays bizarre suggestion has been given a sophisticated veneer by former 
Judge Robert H. Bork, who recently proposed a con s t i t u t i o n a l amendment to allow 
federal and state court decisions to be overruled by a simple majority of either 
house of Congress. On t h i s one, he even lost many of his usual a l l i e s . 

The DeLay and Bork proposals w i l l go nowhere, as even they must know. Judges 
have l i f e t i m e tenure because, as Alexander Hamilton explained, "that i n f l e x i b l e 
and uniform adherence to the rights of the Constitution and the i n d i v i d u a l , 
which we perceive to be indispensable i n the courts of j u s t i c e , can c e r t a i n l y 
not be expected from judges who hold t h e i r o f f i c e s by temporary appointments." 
DeLays purpose, however, i s clear: to intimidate the j u d i c i a r y . The New York 
drug-case reversal proves t h i s can occur. 

On the state l e v e l , there has been more than intimidation. Because most state 
judges are either elected (21 states), or must go through some form of electoral 
process to stay i n o f f i c e (38 states), they are p a r t i c u l a r l y vulnerable. 
Californians w i l l remember the brut a l campaign against Chief Justice Rose 
Elizabeth Bird f o r her court's capital-punishment rulings. Last year, a 
Tennessee Supreme Court judge was denied reelection because she had joined i n 
one decision requiring a new hearing for someone sentenced to death; i n 
Nebraska, supporters of term l i m i t s blocked the reelection of a judge who had 
ruled against the measure; i n Florida, a supreme-court judge barely survived a 
nasty reelection campaign fo r dissenting from a death sentence, though she had 
voted to impose the death penalty i n 200 other cases. Few state judges can f a i l 
to get the message. 

The attempt to control the j u d i c i a r y includes not only after-the-fact 
reprisals but also who goes on the bench. Federal judges are subject to Senate 
confirmation. Throughout U.S. history, the Senate has usually confirmed a 
president's nominees routinely, p a r t i c u l a r l y f o r lower federal courts. President 
Ronald Reagan r e l i e d on t h i s t r a d i t i o n to appoint extremely conservative judges 
l i k e Antonin Scalia. Since the Republicans lost the White House, but now control 
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the Senate, they have decided t o use t h e i r advise-and-consent power t o block 
whoever doesn't have the proper ideology. 

The s t r a t e g y i s two-pronged: F i r s t , t o slow the nomination process; then t o 
I veto i d e o l o g i c a l l y unacceptable nominees. 

One del a y i n g t a c t i c has been t o impose ever-more onerous i n f o r m a t i o n a l 
requirements. Last year a woman nominee f o r a C a l i f o r n i a judgeship was approved 
by the J u d i c i a r y Committee but the Senate d i d not vote on i t because of the 
GOP's dela y i n g t a c t i c s . Although she s a t i s f a c t o r i l y answered everything 
i n i t i a l l y asked of her, mcuiy more questions are now being posed. A r e v e a l i n g 
example i s a request f o r "your views i n support or i n o p p o s i t i o n t o C a l i f o r n i a 
i n i t i a t i v e s i n the l a s t decade"--all 160 of them! 

As a r e s u l t of t h i s and other . t a c t i c s , the Senate confirmed, i n 1996, j u s t 17 
d i s t r i c t judges and no ap p e l l a t e judges; t h i s year, o n l y two judges have gotten 
through. Today, 99 f e d e r a l judgeships are vaccint, 23 considered " j u d i c i a l 
emergencies." 

Schemes t o block i d e o l o g i c a l l y impure nominees, the other p a r t of the 
st r a t e g y , are a l s o being hatched. Sen. P h i l Gramm (R-Texas) r e c e n t l y proposed 
t h a t the J u d i c i a r y Committee r e j e c t any c i r c u i t - co u r t nominee opposed by GOP 
senators from t h a t c i r c u i t . The Republican Caucus r e j e c t e d t h i s , p r i m a r i l y 
because i t encroached on the power of committee chairmen. The caucus d i d , 
however, resolve t o give " s t r i c t s c r u t i n y " t o nominees t o weed out " a c t i v i s t " 
judges. 

The " a c t i v i s t " l a b e l i s , of course, j u s t a d i r t y word f o r judges who issue 
decisions t h a t Gramm and h i s f r i e n d s don't l i k e . The most a c t i v i s t Supreme Court 
judges today are conservatives and t h e i r a l l i e s on the lower c o u r t s ; the more 
l i b e r a l men±)ers are j u s t t r y i n g t o hol d on t o what has already been gained. 
Chief J u s t i c e W i l l i a m H. Rehnquist and h i s a l l i e s have s t r u c k down hundreds of 
f e d e r a l , s t a t e and l o c a l l y adopted a f f i r m a t i v e - a c t i o n plans, as w e l l as scores 
of congressional s t a t u t e s on crime, r e l i g i o n , f a i r - l a b o r standards, gun c o n t r o l 
arid l e g i s l a t i v e - e x e c u t i v e r e l a t i o n s . S c a l i a not o n l y wanted t o s t r i k e down the 
independent-counsel law, but he has o f t e n expressed h i s contempt f o r l e g i s l a t o r s 
and the l e g i s l a t i v e process. 

A l l judges faced w i t h hard c o n s t i t u t i o n a l and l e g a l questions are a c t i v i s t . 
They must be i f the law i s t o o f f e r g u i d e l i n e s f o r a changing s o c i e t y . 

I r o n i c a l l y , the stepped-up conservative a t t a c k s on the f e d e r a l j u d i c i a r y come 
when i t seems l e a s t necessary. The f e d e r a l j u d i c i a r y i s dominated by Reagan-Bush 
appointees and C l i n t o n has never been w i l l i n g t o r i s k p o l i t i c a l c a p i t a l on 
judges--even those he Ccui probably win. 

C r i t i c i z i n g the performance of the courts i s j u s t i f i e d and indeed necessary. 
P a r t i s a n a t t a c k s t h a t undermine t h e i r independence are not, f o r without an 
independent j u d i c i a r y n e i t h e r the r u l e of law nor l i b e r t y i t s e l f can long 
s u r v i v e . 
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OBSTRUCTION OF JUSTICE 
Some Republican senators, still unreconciled to Presi­
dent Clinton's re-election, are seeking to prevent him 
from discharging his constitutional duty to appoint fed­
eral judges. The Senate Republican Conference this 
week defeated a proposal by Senator Phil Gramm of 
Texas that would have allowed a two-thirds majority of 
GOP senators in any given judicial circuit to veto nomi­
nees to the federal appellate bench. But obstructionism 
is still in the air: the Republican Conference voted omi­
nously to "respond legislatively to judicial activism." The 
Senatejudiciary Committee, furthermore, has not sched­
uled hearings on any of Clinton's outstanding nominees 
to the federal appellate courts, many of whom are being 
attacked on the floor of the Senate as judicial activists." 
And the increasingly out-there Robert Bork, having 
recendy abandoned his proposal for legislative override 
of judicial decisions as insufficiendy radical, now says he 
wants to end judicial review entirely. 

This magazine, long a supporter of liberal judicial re­
straint, has no sympathy for judicial activism. And that is 
why we consider it an editorial imperative to emphasize 
that the Republican attacks are intellectually incoherent 
and constitutionally subversive. One of President Clin­
ton's most notable achievements in office has been to 
wean the Democrats of their attachment to judicial activ­
ism. Instead of applauding this achievement, the Repub­
licans are politicizing the judiciary in a poisonous way. 

The current wave of judicial bashing began in Novem­
ber, when First Things, a journal of religious opinion, 
published "The End of Democracy?," a symposium 
decrvingjudicial activism. Many conservatives at the time 
predicted that liberal judges would soon strike down the 
California Civil Rights Initiative and invent a constitu­
tional right to die. Both predictions are being proved 
false. The U.S. Court of Appeals for the Ninth Circuit has 
recently upheld Proposition 209; and, in June, the 
Supreme Court will almost certainly decline to recognize 
a constitutional right to die. 

A lecent study by the libertarian Institute for Justice 
confirms ijie absurdity of GOP charges that Clinton's 
Supreme Court nominees are avatars of judicial ac­
tivism. Justices Ruth Bader Ginsburg and Stephen Breyer 
are more restrained and /«.? likely to strike dQwn federal 
and state laws involving economic and civil liberties than 
any of their Republican colleagues. Both voted to limit 
the power of government in about 35 percent of the rel­

evant cases, compared to the most activist Justice, the 
Reagan-appointed Anthony Kennedy, who voted to sec­
ond-guess the political branches 85 percent of the dme. 

The GOP attacks on pending appellate court nomi­
nees are similarly spurious. Consider the case of William 
Fletcher, nominated to the U.S. Court of Appeals for the 
Ninth Circuit last year. Fletcher, a law professor at the 
University of California at Berkeley, is a moderate Demo 
crat and one of the most respected scholars of federal 
jurisdiction in the country. Republicans dislike his more 
liberal mother, Betty Fletcher, who sits on the Ninth Cir­
cuit; and, under pressure from Utah Senator Orrin 
Hatch last spring. Judge Fletcher agreed to take "senior 
status" on the day her son's commission was signed. 

A band of partisan senators, led by John Ashcroft of 
Missouri, has now decided to Bork Professor Fletcher on 
the basis of a single sentence from an article that 
Fletcher published in the Yale LawJoiirnaHn 1982. In the 
article, Fletcher took the conservative and restrained 
position that, because remedies designed by trial courts 
are "presumptively illegitimate," courts should resist the 
urge to design them "unless the political bodies that 
ordinarily should do so are in such serious and chronic 
default that there is realistically no other choice." Mis­
representing Fletcher's criticism of discretion in the 
hands of trial judges as an endorsement of discre­
tion in the hands of appellate judges, Ashcroft 
told the Heritage Foundation on March 18 that 
Fletcher "feels judges should be able to u.se 
what he calls 'discretionary' powers to achieve 
desired policy goals." 

Distortions this crude would be amusing if they 
weren't so serious. There are eight appellate nomi­
nees now in limbo before the Senatejudiciary Commit­
tee, and none has been scheduled for a hearing because 
of nakedly partisan opposition on the right. It is disgrace­
ful that die usual voices of responsible conservatism have 
not found the courage to say publicly what they must 
know privately: there is no epidemic of liberal judicial 
activism. The president's nominees are moderate and 
unobjectionable. The terms of debate on the courts have 
shifted, and the Republicans have won. And their only 
response to this historic victory has been to politicize the 
confirmation process beyond recognidon. This is an ugly 
turn the Republicans have taken, and it will return to 
haunt them for years to come. • 
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The Cold War on Judicial Independence 
Impeaching Judicial 'activists' 
would mire Judges in politics 

ByABNERJ.MIKVA 

The politics of Judicial appointments 
is wreaking gridlock on the bench 
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HUG: Congress Must Avoid 
Gridlock on the Bench 
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cvamuy cumhad te maUadi uiad by 
<««T¥eiJaftlmiliaaMifUau would ba 
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Would Bog Judges in Politics 
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a niiw«e da >Mioa wiD Haply wraa te 
opinion* Unfonuaaoly, ten li nan polli-

Eiectsd judges may 
well rememt>erths 
lesson that Califomla 
voters taught Ohief 
Justice Roee Bird. She 
waa denied a second 
term... tMcause ehe 
wu perceived to have 
decided eome death 
penalty cases the 
wrong way. 
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Too Many Federal Court Vacancies 
The backlog of pending cases in the Federal 

court system continues to grow as aggressive parti­
san tactics by Senate Republicans and neglect by 
the Clinton Administration have nearly paralyzed,', 
the confirmation process for new Federal judges. 
The result is delayed justice for litigants and an 
unreasonable burden on the courts. • 

During the second session of the lb4th Con- . 
gress, only 17 district court judges were confirmed 
by the Senate. For the first time in 40 years, the 
Senate failed to confirm any judges (or the Court of 
Appeals. There are now 93 vacancies on the Federal 
bench, a number that, grows monthly as more 
judges retire. 

Judiciary appointments tend to slow during 
election years, but the Republican refusal to act on 
the Administration's choices exceeded any reason­
able standard of review. In 22 cases, some involving 
slots vacant since 1992, the Senate failed to com­
plete the confirmation process, giving no indication 
that the nominees in question were controversial or 
unqualified for the bench. The Administration, for 
its part, has been slow in putting forward names in 
recent months and timid in supporting qualified 
nominees who may be considered liberal by the 
Senate Republicans. 

The President has the power lo appoint judges, 
with the advice and consent of the Senate. Some 
conservative senators, led by Jon Kyi of Arizona 
and Slade Gorton of Washington, would radically 
alter this arrangement. They believe that the Re­
publican majority should have a 'direct say iji ap­
pointments to the bench. They have discussed vari­
ous ways to assert more control, Including having 
the President allot half the slots to Republican 
nominees. "Presumably, they would then give the 
White House freer rein on the other half. 

There are few indications that the Senate ma­
jority will take Its confirmation duties any more 
seriously this year. The White House says it may 
send up to 100 nominations to the Senate in the next 
few months. President Clinton may have the chance 
in his current term to fill more than half the seats on 
the Federal bench, as the Republicans were able to 
do during the Reagan and Bush Administrations. 

Although politics Is always part of the process, 
the Senate's responsibility Is to evaluate nominees 
on their professional qualifications. By neglecting 
that role and turning the confirmation process into a 
purely partisan battle, the Republicans have 
clogged the court dockets and done the nation a 
disservice. 
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FEDERAL JUDGES 
CErtion must move more jbrc^ly to fill vacancies 

The attack by conservative Re-
pubficans on &e process of con-
firming federal Judges is ap­
palling. The silence from the 

White House is just as worrisome. 
• GOP partisans seek to undermine 

Preadent Bin Clmton's consfifiitioaal au­
thority to nominate judges. The preai-
denf 3 lack of response suggests he either 
does not care to expend poMcal capital on 
such battles or has not crafted an effective 
strategy. EBher way, he is avowing the ju­
dicial process to be poisoned. 

By the end of his second term, the 
president may have the opportunity to 
have appointed nearly half of aH federal 
judges. Tb prevent this, Republicans sen­
ators, with help from right-wing lobbies, 
are engaging in obstrucdonist tactics and 
eztia-constitutional efforts. 

Last year, the GOP-controlled Senate 
Judiciary Committee approved onfer 17 of 
the president's 45 nommees to the federal 
bencL No judges were confirmed for the 
U.S. Court of Appeals — the court of last 
resort for most plaintiffs. In 1992, the last 
year of tiie Bush adminisuation, the De­
mocrat-majority Senate confirmed 66 of 
the Republican president's judicial nomi­
nees. 

Some Republican senators propose 
eliminating judgeships or leaving perma­
nent vacancies, to prevent the president 
ixni appointing more judges. Others de­
mand that the president cede half his ju-
(fidal appointments to the GOP Senate ma­

jority. Meanwhile, House Republican 
Whip Tom DeLay of Texas is calBng for 
the Impeachment of liberal judges." 

Those who cherish democracy and 
the Constitution must vigorously resist 
tiieseefiorts. The approval of judicial nom­
inations traditionally has relied on a bipar­
tisan conunitment to move them along, 
even when strong Ideological disagree­
ments esdsL 

As the majority par̂  in the Senate, Re­
publicans have alegitimate lolein advising 
on, and consenting to, the president's 
nominees. But tiie cynical strategy of ob­
struction and nulBfication practiced by too 
many GOP senators subverts the confir­
mation process and weakens the integrity 
of the courts, 

Michigan Republican Sen. Spencer 
Abraham has not engaged in these diŝ  
graceful tactics. Last year, he shepherded 
through the confirmation process the 
nomination of Eric Clay, a prominent 
Afiican-American attorney from Detroit, 
to succeed tiie legendary Judge Damon 
Keith on tiie U.S. 6th Circuit Court of Ap­
peals. The Judiciary Committee has ap­
proved Mr Clay's nomination, but he still 
awaits confirmation by the full Senate. 

President Clinton properly promised 
to make government institutions, inchid-
ing die federal bench. Took Eke America." 
Tb fulQl this pledge, he must move ag-
gresavely to rescue tiie judkaal confirma-
°tion process and his fiiture nominees from 
octremists v^o seek to destroy botit 
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Qinton judges: Appoint 
defenders of the little guy 
By Nan Aran 

He was a superb criminal defense lawyer, a constitutional tiieorist, a 
staunch advocate of free speech. He represented die underdog against pow­
erful interests. He defended accused murderen and other clients regardless 
of ability to pay. He would have made a compassionate and distinguished 
federal judge. 

Instead, Abraham Lincoln was die best trial lawyer ever to be president 
Sadly, today a lawyer of modest means who defends Uie defenseless probably 
would not be appointed, much less confirmed, to the federal bench. 

The Clinton administration is reluctant to tap the nation's vast resource of 
public-interest lawyers and to fight for appoin­
tees who are attacked as "liberal" by conser­
vative organizations. And If such a lawyer did 
scale Uiose walls, he or she would probably be 
blocked by ttie highly partisan Republican ma­
jority in tiie Senate. 

Today tiie federal judldary is dominated by 
former corporate lawyers, conservative Ideo-. 
logues and criminal prosecutors. Justice de­
mands tiiat Uiere also be a substantial number 
of judges who have defended die weak and 
vuhierable, American workers and ordinary 
citizens. A judge who has represented coal 
miners, mi^^nt workers or dvil rights plain­
tiffs is likely to bring an empatiiy and concern 
about injustice tiiat is central to Uie judicial 
process. A judge who views the court as a 
means to protect tbe rights of individuals will 
ensure that the Bill of Rights remains en­
shrined in Uie Constitution. 

By tiiis measure. President Clinton falls 
short In 1995, for example, only two of the 

president's judges had experience as public defenders representing indigent 
defendants. Thirty-eight had experience as prosecutors. 

And Clinton's first term was marked as much by the men and women who 
did not end up on Uie bench as Uie ones who did. When controversy arose. Uie 
White House folded. 

The president for example, backed away from Sam Paz, a Los Angeles 
civil rights lawyer, after a controversy erupted over his representation of 
victims in police abuse cases. Paz said he sued police officers who violated 
the law out of his respect for tiie badge; his two uncles were lifetime mem­
bers of Uie Los Angeles Police Department Qinton should have stood behind 
this capable man. 

To Clinton's credit he has ftilfilled his pledge to nominate judges "who look 
like America" in one significant way: Nearly 60% of his appointees have been 
women and minorities. But Uie cause of justice is served by diversity of expe­
rience and background as well as diversity of gender and race. 

In Uie Senate, Uie Republican majority has spurned a tradition of biparti­
san cooperation to block an unprecedented number of judicial nominees. In 
Uie past Senate leaders of boUi parties have worked togeUier to carry out 
Uieir constitutional duty to confirm judges. Disagreements were the excep­
tion raUier tiian Uie rule. 

Last year, only 17 judges were confirmed in the second session of Uie 104th 
Congress, Uie lowest number for an election year in two decades. Moreover, 
the Senate majority erected higher barricades for appointees who were 
women and minorities Uian for white males. Of Uie 28 nominees blocked by 
Uie Senate, 43% were women and 33% minorities. Such obstruction is not only 
discriminatory, but it also increases Uie backlog of cases in Uie courts wiUi 
empty seats, delaying justice. 

It is time for Uie Senate to end gridlock over judicial appointments. And it is 
time for Clinton to nominate lawyers who have combated injustice and fought 
for individual and dvU rights. Justice for all — and a significant part of histo­
ry's verdict on the Qinton presidency — han^ in tiie balance. 

Nan Aran is the president o/ the /Ultoncc /or Justice, a liberal judicial 
watchdog group which releases a report on Clinton's iudees todav. 

Clinton 34.1% 

By Oav* Maira. USA TODAY 



A1 *s ory of judicia impeachment 
By Thomas L. Jipping 

On March 11, House Migority 
Whip Tbm DeLay aimoimced 
that the GOP will consider 

using impeachment to check the 
excessive power of activist federal 
judges. Activist judges take statutes 
and the Constitution, laws enacted 
by the only legitimate lawmakers, 
and re-make them by giving them 
new and changing meanings. Judi­
cial activism, then, is literally the 
•exercise of power judges do not 
legitimately possess. 

Democrats and their leftist inter­
est group allies have made the 
•Unusual claim that public officials 
'oannot be impeached for acts they 
-iibuld not be indicated and prose-
"Cuted for in a court of law. They also 
•claim, in a variation on that theme, 
that judges caimot be impeached 
•fbr anytiiing they do as judges. 

Consider the implications of this 
novel theory. Judges would be free to 
re-write statutes and the Constitution 
at will, compromising self-govern­
ment and democracy, undercutting 
liberty, and throwing our constitu­
tional system of separation of powers 
completely out balance. Judges 
could run tiife country- so long as they 
did not,\jplafe''some statute. This 
claim is patently false, contradicted 
by 600 years fuf'legal history, the 
Constitution's framers and ratifiers, 
and American political history. 
' The Constitution allows impeacb-

'ment of public officials for "high 
crimes and misdemeanors." Yank­
ing this phrase from its constitu­
tional moorings and giving it a 
desired modem meaning would be 
the same interpretive sin as the 
activist judges who are today imder-
mining the Constitution. The legal 
and historical evidence contradicts 
the modern theory that impeach­
able acts are limited to indictable 
acts or that judges, cannot be 

"impeached for their judicial behav­
ior. 

"• First, as Professor Raoul Berger 
• writes, "impeachment itself was 
conceived because the objects of 
'impeachment, for one reason or 
another, were beyond the reach of 

;<irdinary criminal ' redress." 
' Impeachiment by defitution, is a tool 
for removing public officials for 

• non-indictable offenses. 
Second, impeachment for "high 

crimes andmisdemeanors" already 
had a 400-year history in English 
common law before America's 
founding fathers put that phrase in 
the U.S. Constitution. Judges have 
been impeached at least since 1388, 
often for their judicial decisions and 

actions. John Feerick examined 
more than 100 impeachments of 
English judges and found that 75 
percent were for "high crimes and 
misdemeanors" that included 
"grave misuse of one's official posi­
tion." 

Blackstone argued that "mal­
administration" by public ofticials 
was impeachable. His successor 
counted among impeachable offens­
es when 'fudges mislead their sov­
ereign by unconstitutional opinions." 

Thomas L. Jipping, is director of 
the Free Congress Foundation's Cen­

ter for Law & Democracy. 

English judges were impeached for 
extrajudicial opinions and misinter­
preting the law. Mr. Berger's exam­
ples include impeachment for 
"abuse of official power" and 
"encroachment on or contempt of 
Parliament's prerogatives." 

Third, the American system of 
• written law rests on the foimdation 
of English common law. The com­
mon view during the convention 
that drafted the Constitution was 
that tiie category of impeachable 
acts is considerably larger than the 
category of indictable acts. The sin­
gle proposal limiting impeachments 
to a narrow category of crimes met 
immediate opposition. James Madi­
son thought Geoi-ge Mason's sug­
gestion of including "mal-adminis-
tration" among impeachable 
offenses was too vague and they set-
tied instead on the familiar "high 
crimes and misdemeanor" lan­
guage. Both Mason and Madison, 
however, believed this plirase would 
include such things as attempts to 
subvert the Constitution. 

Fburth, scholars have long agreed 
that impeachable acts are not limit­
ed to indictable acts. One commen­
tator wrote in 1916 that "the word 
'misdemeanor' was used to negate 
the thought that only 'crimes' were 
impeachable." Another concluded 
in 1937 that "it is settled tiiat tiie 
stipulated grounds for impeach­
ment . . . include more than the 
indictable offenses technically cov­
ered by these classifications." A 
1973 analysis found "an intent on 
the pan of the framers to include 
non-criminal misconduct witliin the 
catalog of impeachable ofBenses." 

Professor Michael Gerhardt con­
cluded last year that impeachable 
offenses are not limited to indictable 
offenses and that "the critical ele­
ment of injury in an impeachable 
offense was injury to the state." 

Fifth, American impeachments 
have nearly all involved non­
indictable offenses. Thirteen of the 
16 officials impeached since Amer­
ica's founding have been judges; all 
seven convicted by tiie Senate and 
removed from office have been 
judges. 

John Pickering was impeached in 
1803 fbr, among other things, errors 
in his conduct of a case. His "high 
crimes and misdemeanors" includ­
ed ignoring the requirements of an 
act of Congress. During the debate 
over impeachment of Judge James 
Peck in 1830, Rep. (later president) 
Buchanan argued tliat usurpation of 
authority was an impeachable 
offense. 

None of the articles on which the 
House impeached Judge Robert 
Archbald in 1912 constituted an 
indictable offense. The House man­
ager of the Archbald case argued 
that impeachable acts by judges 
included usurpation of power and 
"tiie entering and enforcement of 
orders beyond his jurisdiction." 
When the Senate convicted and 
removed Judge Kalsted Ritter in 
1936, several Senators said that a 
judge could be impeached for con­
duct that undermines confidence in 
the courts. 

In tiie Federalist No.78, Alexan­
der Hamilton wrote that judges can 
exercise judgment, but cannot exer­
cise will. The evidence from English 
and American legal and political 
history shows that many actions for 
which judges have long been 
impeached fit within this frame­
work. Judges may be impeached for 
actions that usiup authority, invade 
the prerogatives of the legislature, 
exceed their proper jurisdiction, 
imconstitutional opinions, misinter­
pretation of law, and subverting the 
Constitution. 

All of these are also features of 
today's judicial activism. These acts 
go beyond mere mistakes of judg­
ment; rather they involve a willftil 
disregard of a judge's proper role 
and authority and an attempt to 
exercise power he does not legiti­
mately possess. 

The House must decide which 
individual cases meet these stan­
dards. They should not be deterred, 
however, by the chorus singing this 
strange tune that judges may not be 
impeached for non-indictable judi­
cial behavior. In the long run, 
impeaching judges who refuse to 
stay within their proper role and try 
to usurp the prerogatives of the leg­
islature may be the only way to keep 
the American system in balance. 



09/09/97 THE 09:43 FAX 2 ,̂032 

SPEECH EX ATTORNEY GENZR&L JANET RENO TO AMERICAN BAR ASSOCIATION MEMBERS 

SAN FBAKCISCO 

12:14 P.M. BDT 
TUESDAY, AUGUST 5 , 1997 

- S T X i 

TRANSCmi^ BYf FEDERAL NEWS • SERVICE -
:: 630 NATIOKAL' PRESS BUILDZKC 

WASHINGTON̂  DC 20045 ~ 

FEDERAL NEWS SERVICE 15 A PRIVATE FIRK AND IS NOT AFFILIATED WITH THE 
FEDERAL OOVBHHMEMT. 

} 

COP«RlGftP 1997 BY FEDERAL NEWS SERVICE. INC., WASHINGTON, DC, 20045 
USA. NO PORTION OF THIS TRANSCRIPT KAY BE COPIED, SOLD, [OR RETRANSKITTED 
WITHODT THE WRITTEH AUTHORITY OF FEDERAL NEWS SERVICE, INC. 

TO RECEIVE STATE, WHITE HOUSE. DEFENSE, HACKCROUND AND OTHER BRIEFINGS 
AND SPEECHES BY VTISZ SOON AFTER THEY END, PLEASE CALL COllTES RANDELL AT 
202-347-1400. 

I 

COPYRIGHT IS NOT CLAUJBD AS TO ANY PART OF THE ORICIINAL WORK PREPARED 
BY A DNITBD STATES GOVERNMENT OFFICER OR EMPLOYEE AS A PĴ RT OF THAT 
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THIS IS A RUSH TRANSCRIPT. 

ATTY GEN. RENO; (Applause.) I thank you a l l for tliat warm welcome 

In the four years that i have been attorney general,- I have been 
privileged to meet and to work with so nany of the menbeids of the ABA and 
BO many lawyers across the country. I have obsserved firsthand a l l that you 
do to protect the rights of so Bany Ajnericans, to help btlhojrs less 
fortunate, and to build stronger communities to serve this nation and to 
make this world a better place, l »alute you, and I thai* you. 

Today, I would like to address the hard work and the dedication of a 
special group of lawyers, those who serva as meubere of tihe federal 
judiciary. I would like to talk about their very iaportaint role and about 
the importance of preserving their indepandence. I would" also like to 
discuss the impact of the growing number of federal judicial vacancies and 
tha slowdown of the confirmation process. 
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Much of the current debate appears to ignore the fundaneatal role that an 
independent judiciary plays in our constitutional system;of government, and 
i t risks undermining respect for and conplianoe with the'law. 

I , too, Oppose judicial action that ignores the law!for the purpose of 
advancing a particular p o l i t i c a l or social agenda. Judges are obliged to 
follow the law. The Clinton administration takes great care to ensure that " 
its nominees understand the role of the federal courte. the role of stare 
deoisis, and the need to put aeide per^nal views when applying the law. 
Indeed, our only c r i t e r i a are profcssslpnal ejceellence and an understanding 
-of the proper role of a judge In the federal system.. 

Our work in this regard has been greatly enhanced by the work of the 
ABA. I appreciate the efforts of the ABA Standing Comaittee on the Federal 
Judiciary in Independently evaluating the professional qualifications of 
the administration's nominees. I am also pleased that ttie president's 
nominees have garnered such a high percentage of well-qtialif ied evaluations 
from the ABA, the highest percentage of any group in the 
(Applause.) 

last 20 years. 

We must a l l work to ensure that these judges' and a l l federal judges' 
independence i s not chilled by threats of impeachment. Respect for our 
system of government i s esritical to i t s continued legitimacy. Ongoing 
challenges to the judiciary's independence has the poteijtlial not only to 
undermine citirens' respect for tbe judicial branch but,' :even more broadly, 
to undermine their respect for our government as a whole.! 

Clearly, wo must be free to debate a l l issues, but We must keep this 
debate on a level that w i l l not do harm to our underlying institutions so 
vital to our form of government and which we hold so verij dear. 

I am also very concerned about the current vacancy c r i s i s that hwft 
left so many Americans waiting for justice. As the chief justice said in 
last year's year-end report on the judiciary, " F i l l i n g jujdicial vacancies 
i s crucial to the f a i r and effective administration of justice." We are, 
of course, pleased that the Senate confirmed three judges last Thursday, 
bringing tha total for the year to nine. Wo now have neW judges on the 
Sixth Circuit, the Federal Circuit, and the Northern Distlrict of Georgia. 

But one out of every eight judgeships remains vacant. Today there are 
101 vacancies on the federal bench — almost 12 percent oif the judiciary-
That includes 7 6 court vacahcies and 25 vacancies on the 'circuit Court, of 
those 101 vacancies, 33 are what the Administrative Office of the U.S. 
Courts c a l l " j u d i c i a l emergencies,'* which means they have gone unfilled for 
at least 18 months. The vacancies are increasing at a time when the 
workload of the federal courts i s also growing. District Court filings 
climbed nearly 8 percent las t year, and filings in the Courts of Appeal 
rose OS well. 
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During most of President Clinton's f i r s t term, this:administration had 
a productive record of judicial appointments, *rorking f i ^ s t with Senator 
Biden and then with Senator Hatch. During the f i r s t three years of the 
president's f i r s t term, we f i l l e d 107 of the u s vacanciis that existed in 
the a44-seat judiciary when President Clinton took o f f i c i . Another 80 of 
the 120 vacancies that arose during that three-=y«ar peri6d were also 
fi l l e d . 

J ; i • 
Thati progress toward a f u l l federal bench was derailed, however 

during l»96, the second" session of the 104 th obngress. We have seen'an 
unprecedented alowdo%in of the Senate confirmation machln«:y. Altiiough the 
administration had 46 nominations pending in the Senate last year, only 17 
district-court judges, and no court of appeal nominees, %»re affirmed by 
the end of the session. This was the f i r s t time in 40 years that not even 
one pending oircuit-oourt nomination was approved. 

This year the pace has been even slower. This pace cannot be 
justified by the criticism of the administration's record of sending some 
of the pending nominations to the senate, as some have suggested The 
administration has submitted a plentiful and a steady supply of nominees 
for the senate to consider from day one of this session i i Twenty two went 
up in January, four in February, three in March, one in April, two in May, 
eight in June, and 22 in July,- a total of 62. That i s more than one-half 
of the vacancies. 

I 
But despite the ample number of superbly qualified nominees and the 

growing number of judi c i a l emergency vacancies, the Judiciary Committee has 
held only four hearings and sent only 13 nominees to the :full Senate. The 
Senate has thus far oonfinaed only nine of those, barely jmore than one per 
month. At this rate, i t would take almost seven years just to f i l l the 
existing vacancies. . j 

< 
1 
t 

This unprecedented slowdown in the confirmation process has a very 
real and very detrimental impact on a l l parts of our justice system. 
Litigants, judges, the quality of justice that our system i s able to 
deliver — a l l are impacted. I 

one d i s t r i c t judga in Texas likened his heavy workload to a tidal 
wave. The chief judge here in the Ninth Circuit called the vacancy 
situation "urgent" and has had to cancel oral arguments dor ahout 600 cases 
this year. The Second c i r c u i t too has had to cancel sittings. One 
district court in I l l i n o i s was so overburdened that one df i t s judges 
recently went an entire year hearing only criminal cases.i The di s t r i c t 
court in San Diego i s holding only about lo c i v i l t r i a l s a year. Some 
judges have even raised concerns about the quality of justice that they are 
able to dispense with their caseloads. 
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We need to put any partisan differences aside and work together to 
resolve this situation, as has been done in the past andias I know we can 
do again. During the lOOth congress, when President Reagan was in tbe 
White House and the Democrats controlled the Senate, 86 judges were 
confirmed. That's nearly four judges every month. And in 1992, with 
President Bush running for reelection and Democrats in tike majority in 
congress, the Senate confirmed a total of 66 judges. Thit is-saore than 
seven times the number confirmed so far this year. 

- • \ J 
The Senate, of course, has a constitutional duty to'advise and 

consent, but surely thejframera did not intend Congress, to olStruct the 
appointment of much-needed judges, but rather simply to ensure that well-
gualified individuals were appointed to the federal benqh. 

We should not lose sight of what this i s finally a l l about. Ttiis i s 
fundamentally about how the judicial system serves the p^ple of America. 
The federal courts may not always reach people in their day-to-day lives' 
as local courts do, but the federal courts do affect a wbrker seeking 
justice for employment discrimination, a small-business pierson seeking 
trademark protection for her company, major corporations ilitigatlng 
takeover suits, a criminal defendant receiving the f u l l protection of the 
Constitution, and the government being able to fully prosecute criminal 
cases or bringing cases to protect the environment. [ 

i 
I 

And of course, people look to the federal courts fori the protection of 
so many rights — right to religious freedom, privacy rights, property 
rights, and free speech, whose daily impact may be harder' to measure, but 
i t i s nevertheless so c r i t i c a l l y important to the form or. government we 
prize so much. ! 

Quite simply# without enough judges, our laws w i l l b/scome ea^ity 
promises, and swift justice w i l l become a meaningless phrMe. And without 
the independence they need to uphold these laws, our judgjes w i l l become 
hostages to politics instead of being the guardians of our principles. 

So I urge the Congress to remember the people and the very real issues 
they bring to the federal courts for timely justice as we' move forward with 
greater ejq>edition to f i l l the far too many vacant seats! on the federal 
bench, and as we seek to safeguard the crucial independence of those judges 
who work so hard for this nation. 

i 

Thank you for this opportunity to be with you. (Applause.) 

I 

END 


