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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Nancy M. Mayer-Whimington
Clerk

NOTICE OF RIGHT TO CONSENT TO TRIAL
BEFORE A UNITED STATES MAGISTRATE JUDGE

The substantial criminal caseload in this Court and the requirements of the criminal Speedy Trial Act
frequently result in a delay in the wial of civil cases. Aware of the hardship and expenise to the
parties, counsel, and wimesscs caused by the delays which are beyond the control of the Court, this
notice is 1o advise you of your right to a trial of your case by a United States Magistrate Judge. By
statute, 28 U.S.C. § 636(c), Fed R.Civ.P. 73 and Local Rule 502, the parties, by consent, can oy their
case by means of a jury trial or bench trial before 2 United States Magistate Judge. Appeals from
judgments and final orders are taken directly to the United States Court of Appeals for the District
of Columbia Circuit, in the same manner as an appeal from a judgment of a District Judge in a civil
case,

WHAT IS THE PROCEDURE?

One of the matters you are required to discuss at the meet-and-confer conference mandated by Local
Rule 206 is whether the case should be assigned to 8 United States Magistrate Judge for all purposes,
including trial.

All parties must consent before the case is assigned to aMagistrate Judge for wial. You may consent
at any time prior to trial. If you expressly decline to consent or simply fail to consent carly in the
case, You are not foreclosed from consenting later in the case. However, a prompt electon to
proceed before a Magistrate Judge is encouraged because it will facilitate a more orderly scheduling
of the case. ‘

Attached is a copy of the “Consent to Proceed Before a United States Magistrate Judge for All
Purposes” form. Your response should be made to the Clerk of the United States District Court only.

WHAT IS THE ADVANTAGE?

The case will be resolved sconer and less expensively. The earlier the parties consent to assigning
the case to a Magistrate Judge the earlier a firm and certain wial date can be established, even if the
case is to be tried to a jury. '

Upon the fling of the consent form and with the approval of the District Judgs, the case will be
assigned for all purposes to a Magistrate Judge.

C0-942A
Rev. 3/95
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U.S. Department of Justice

Civil Division

Federal Programns Branch

901 E Street, N.W., Room 1074
Washington, D.C. 20530

Tel; 202/514-2356

August 31, 1999

Paul J. Orfanedesg D
Judicial Watch, 1nc. RAFT

501 Sschool Street, s.w.
Suite 725

Washington, D.c. 20024

Re: Sculimbrene v. Reno, C.A. No.
1:99-¢cv-2010 (R.D.C.)

Dear Mr. Orfanedes:

I have received your letter of August 27, 1999 in which you set
forth your understanding that the Parties in the above-captioned
lawsuit are obligated to hold a Local Rule 206(a) conference on or
before Monday, September 6, 1999. More specifically, You state that
we are obligated under Local Rule 206 to meet and confer by the
above date based on the fact that 1 entered a notice of appearance
on August 20, 1999 ag counsel on behalf the Attorney General, the
Executive Office of the President, anpg Messrs. Quinn and Shapiro,

I, of course, am willing to meet and confer with you at any
appropriate and mutually convenient tinme a4S required under Local
Rule 20s6. However, I write to pPoint out that we do not have an
obligation to hold a Local Rule 206 (a) conference within the time
frame set forth in your letter.

The 15-day period for holding a Local Rule 206 conference is
not triggered by the notice that T filed on August 20, in which I
Simply informed the Court of my appearance in this case as counsel
on behalf of the Attorney General and other defendants. In
pertinent part, Local Rule 206 (a) provides that:

In a case involving multiple defendants, the 15-
day period shal] run from the date of appearance

motion, bPursuant to Rule 12, Federal Rules of
Civil Procedure, by the defendant who is given
the longest time to answer under the Federal
Rules of civil Procedure.
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of triggering the 15-day period within which the parties are
required to meet anq confer. To interpret this rule as you have
would rsnder the highlighteq language a nullity without meaning or
effect.

In addition, it is illogical to interpret lLocal Rule 206 to
require the Parties to meet and Confer based on when a defense
counsel might arbitrarily choose to file a simple notice of
appearance with the Court. As in this case, such an interpretation
of the Rule would require the parties to meet long betore a response
to the complaint is even due, which would make a "meet ang confer"
conference rather meaningless, ¥ Local Rule 206 Clearly contemplates
that the meet and confer conference take pPlace only after defendantg
have either answered the complaint or otherwise responded pursuant
to a motion brought under Fed. R. Civ. p. 12,

I hope that the parties can come to an agreement on this matter
and thereby schedule 2 conference in accordance with Local Rule 206
at some appropriate time after defendants have answered or otherwise
responded to the complaint. Please do hot hesitate to ca]}l me to
discuss this igsye further,

Very truly yours,

JOHN R. TYLER
Senior Trial Counsel
Civil Division

Y Local Rule 20l(a) provides that "(a]n attorney eligible to appear
may enter an appearance in a civil action by signing any pleading
described in Ruje 7(a), Federal] Rules of civi] Procedure, or by
filing a written notice of the entry of an appearance listing the
attorney's correct address, telephone numbeyr and bar identification
number.'" Local Rule 206 (a) contemplates that only the first form of
"appearance" defined in Local Rule 201(a), i,e., the filing by a
defendant of a Pleading as describeq in Rule 7(a), triggers the 15-

¥  For e€xample, a Local Rule 206 conference triggers the parties*
responsibility under Fed. R. Civ. p. 26(a) (1) to provide "initial
disclosures, including the identification of "individuals likely to
have discoverable information relevant to disputed factg alleged
with particularity in the Pleadings." Thig obligation would be
impossible to perform prior to the time when defendantg are required
to respond to the complaint because disputed facts will not have
been "alleged with particularity in the Pleadings, "

TOTAL P.83
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U.S. Department of Justice

Civil Division

Federal Programs Branch

901 E Street, N.W., Room 1074
Washington, D.C. 20530

Tel: 202/514-2356
August 31, 1999

BX_EB§§IMILE_IEBE§MI§§IQH

Paul J- orfanedes DRA
Judicial Wwatch, Inc. FT
501 school street, S.W.

suite 725

washington, D.C. 20024

Re: Sculimbrene V. Reno, C.A. No.
1:99-¢cv=2010 (D.p.C-)

Dear Mr. orfanedes:

1 have received your letter of BAugust 27, 1999 in which you set
forth your understanding that the parties in the apbove-captioned
ljawsuit are obligated to hold a Local Rule 206(a) conference on or
pefore Monday, September 6, 1999. More specifically, you state that
we are obligated under Local Rule 206 to meet and confer by the
apove date based on the fact that I entered a notice of appearance
on August 20, 1999 as counsel on behalf the Attornay ceneral, the
Executive Office of the President, and Messrs. Quinn and Shapiro.

I, of course, anm willing to meet and confer with Yyou at any
appropriate and mutually convenient time as required under Local
Rule 206. However, I write to point out that we do not have an
obligation to hold a Local Rule 206(a) conference within the time
frame set forth in your letter.

The 15-day period for holding a Local Rule 206 conference is
not triggered by the notice that I filed on August 20, jin which I
simply informed the Court of my appearance in this case as counsel
on behalf of the Attorney General and other defendants. In
pertinent part, Local Rule 206 (a) provides that:

In a case involving multiple defendants, the 15-
day period ehall run from the date of appearance
or the first filing in the form of an answer or
motion, pursuant to Rule 12, Federal Rules of
civil Procedure, by the defendant who is given
the longest time to answer under the Federal
Rules of Ccivil Procedure.
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The above highlighted language — in the form of an answer or motion,
pursuant to Rule 12 — qualifies and defines the character of the
"appearance Or first £iling" contemplated bY the Rnle'for purposes
of triggering the 15-day period within which the parties are
required to meet and confer. To interpret this rgle as you have

would render the highlighted language 2 nullity without meaning Or
effect.V

1n addition, it ijs illogical to interpret Local Rule 206 to
require the parties to neet and confer pased on when a defense
counsel might arbitrarily choose to file a simple notice of
appearance with the Court. As in this case, such an interpretation
of the Rule would require the parties to meet long pefore a response
to the complaint is even due, which would make a "meet and confer"
conference rather meaningless.y Local Rule 206 clearly contemplates
that the meet and confer conference take place only after defendants
have either answered the complaint or otherwise responded pursuant

to a motion prought under Fed. R. Civ. P. 12.

I hope that the parties can come to an agreement on this matter
and thereby schedule a conference jn accordance with Local Rule 206
at some appropriate time after defendants have answered oOr otherwise
responded to the complaint. Please do not hesitate to call me to
discuss this issue further.

very truly yours,

JOHN R. TYLER
senior Trial counsel
civil Division

YV Local Rule 201(3) provides that “(a]ln attorney eligible to appear
may enter an appearance in a civil action by signing any pleading
described in Rule 7(a). Federal Rules of civil Procedure, O by
filing a written notice of the entry of an appearance 1isting the
attorney's correct address, telephone number and bar identification
number." Local Rule 206(a) contemplates that only the first form of
"appearance“ defined in Local Rule 201(a), i.e.., the filing by 2
defendant of 2 pleading as described in Rule 7(a), triggers the 15-
day time frame.

2 vryor example, 2a Local Rule 206 confaerence triggers the parties’
responsibility under Fed. R. Civ. P. 26(a) (1) to provide vjnitial
disclosures," jncluding the jdentification of "individuals likely to
have discoverable information relevant to disputed facts alleged
with particularity in the pleadings." This obligation would be
impossible to perform prior to the time when defendants are required
to respond to the complaint because disputed facts will not have
peen "alleged with particularity in the pleadings."

e e e ——
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UNITE STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. DENNIS SCULIMBRENE, )
Plaintiff, ;
V. ; civil Act. No. 1:99CV02010(RCL)
JANET RENO, et al.., ;
Defendants. ); DR AFT

OBJECTION UNDER LOCAL RULE 405 TO
\J

plaintiff, a retired Special Agent with the FBI, filed the
above-captioned case on July 26, 1999 against the Attorney
General, the Executive office of the President ("EOP"), former
. counsel to the President Jack Quinn, former FBI General Counsel
Howard Shapiro, Lanny pavig, and "John and Jane Does Nos. 1-5,"
who are identified (Complaint, 1 7) as "“currently unknown
officials and/or agents of The White House and/or officials of
the FBI." ¥ 1In a form filed with the Clerk of the Court
pursuant to Local Rule 405(b), plaintiff has designated the
instant case as being nrelated" to Alexander V. F.B.I., et al.,
Ccivil Action No. 96-2123 (D.D.C.), asserting that it "involves
common issues of fact" and "grows out of the same event or

transaction."

! ghe undersigned Department of Justice counsel represent the
Attorney General, the EOP, and Messrs. Quinn and Shapiro in their
capacities as former government officials. Because Mr. Davis is
named as a defendant i{n this case solely in his capacity as a
private citigen, he is represented by private counsel and no
representations are made herein on his behalf. All references to
ndefendants" herein are limited to the identified vgovernment
defendants."
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The government defendants hereby object to plaintiff's
related-case designation. plaintiff's lawsuit has no
relationship to Alexander as contemplated under lLocal Rule 405,
and judicial efficiency will not meaningfully be served by
assigning these cases to the same Judge. pursuant to the Court's
policy that cases be randomly assigned, and because grounds do
not exist in this case for an exception to this rule, it is
respectfully requested that plaintiff's lawsuit be transferred to
the Calendar Committee for reassignment in the ordinary fashion.

ARGUMENT

PLAINTIFF'S LAWSUIT AND ALEXANDER ARE
NOT "RELATED" UNDER 10CAL RULE 405 (a)

vILocal Rule 405 is intended to constitute an exception to
the normal judicial policy of random assignment of cases * Kk * Y

Judicial Watch, Inc. v.wm_luﬂiﬁ, c.A. No. 97-00796,

order at 1 (D.D.C. June 16, 1997) (emphasis in original)

(Attachment 1). This exception is not nyide-ranging" and does
not apply simply pecause there might be some overlap between

cases that could result in some judicial efficiency. I1d.;

Judicial Watch, Inc. V. Commimmuhﬂnm_ﬂm—mm

MMM. c.A. No. 97-0099, Order at 1 (b.D.C.
June 16, 1997) (Attachment 2). "Judicial efficiency is not the

only policy served by Local Rule 405." JId.
A comparison of plaintiff Sculinbrene's lawsuit to Alexander
demonstrates that plaintiff's claims do not arise out of the same

transactions at issue in Alexander, nor do they have a

2-
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commonality of facts sufficient to justify an exception to the
court's policy that cases be assigned on a random basis.
‘The Alexander Case
This Court has succinctly set forth the matters at issue in

Alexander as follows:

(P}laintiffs allege that the FBI improperly
nhanded over to the White House hundreds of FBI
files of former political appointees and
governnent employees under the Reagan and Bush
administrations. plaintiffs further aver that
the requests for the files came from defendants
Bernard Nussbaum, David Craig Livingstone, and
anthony Marceca, who were allegedly acting
outside the scope of their employment and at the
request of defendant Hillary Rodham Clinton.
plaintiffs allege that these actions were taken
for partisan political purposes” in order to

obtain potentially enbarrassing and damaging

information on former Reagan and Bush

administration personnel.
971 F. Supp. 603, 605 (D.D.C. 1997). Based on these allegations,
the Alexander plaintiffs brought Privacy Act claims against the
FBI and the White House for the alleged improper maintenance and
disclosure of FBI packground investigation files, and common law
tort claims of invasion of privacy against the individually named
defendants, none of whom are named as defendants in the instant
case.

pPlajntiff! a
The present case does not grow out of the same event or

transaction at issue in Alexander, i.e., the FBI's alleged
improper transfer to the white House of "hundreds of FBI files of
former political appointees and government employees under the

Reagan and Bush administrations." 971 F. supp. at €605. To the

3-
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contrary, plaintiff's claims arise out of entirely different
events having no relationship to Alexander.

specifically, plaintiff at all times relevant to his
complaint gerved as an FBI special Agent assigned to the "white
House Liaison office" during the clinton administration where his
duties consisted, ipter alia, "of interviewing White House
executives and staff, as well as detailees, volunteers and
contractors requiring access to The White House * * kM
Complaint, § 13. In January 1994, plaintiff suffered a severe
head injury outside of work (id., ¥ 34), and was thereafter only
able to perform limited duties in his position at the Wwhite House
Liaison Office. Id.. qqg 43, 48. In April 1996, plaintiff's
detail to the White House was terminated, and he subsequently
retired from the FBI in August 1996. 1d., 91 96, 139.

In significant contrast to Alexander, the instant action is
primarily an employment case in which plaintiff alleges, inter
alia, that he was forced to retire from the FBI on account of his
disability in violation of the Réhabilitation Act. Ild4d., 1% 144-
47. 1In support, plaintiff contends that he was capable of
performing certain limited duties at the White House Liaison
office. Id., %Y 36-51, 9g. Plaintiff also contends that the FBI
denied him "reasonable accommodations' that had allegedly been
previously granted to him and which would allegedly have allowed
him to continue in his job. Id., gy 67-68, 78-80, 145. None of
these allegations, of course, have anything in common with any of

the matters before the cCourt in Alexapnder.

-4-
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Tndeed, a review of the complaint demonsirates an enormously
pbroad array of allegations that have no relationship to
Alexander. For example, plaintiff apparently contends that he was
forced to retire from the FBI as a result, inter alia, of
opinions he expressed relating to the dismissal of White House
Travel Office staff owing to alleged financial improprieties, and
the fact that he testified in the criminal trial of Mr. Billy
Dale, former head of that office. See complaint, 99 32, 53, 58-
68. Plaintiff further alleges numerous vretaliatory" actions
taken against him including: (1) that he was subject to a random
drug test (1d. § 55); (2) that he was taken out of consideration
for the position as Inspector General of the Department of
vVeterans Affairs (id. qq 57, __)i (3) that he was subject to
nrepeated pranks” that "went unheeded" by FBI management (id. 1
63); (4) that he was subject to varjous internal investigations
by the FBI's office of Professional Responsibility, including one
directed to the alleged nmisuse of his government parking pass
(id. 9 81, 86); (5) that he was subject to an allegedly
unnecessary five-year security background reinvestigation (id. 9
102); and (6) that his permanent Wwhite House pass Wwas canceled
(id. § 113). None of these matters has any connection to
Alexander-

plaintiff's other claims against the individually named
defendants just as plainly have no relationship to Alexander.
Thus, in Count III of his complaint, plaintiff alleges that

defendants Davis, Quinn, and Shapiro (and "John and Jane Does

-5-
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Nos. 1-5") violated his civil rights under 42 U.S.C. § 1985, for
having purportedly conspired to injure him vin his person and
property on account of his lawful discharge of the duties of his
office" and for whaving provided testimony in a court of law of
the United states.™ complaint, 1% 155-56. Plaintiff bases this
claim on various events, including (1) statements made bY White
House Counsel Jack gQuinn in a letter to FBI Director Freeh that
plaintiff alleges wrongly accused him of a criminal offense (id.
q 127); (2) defendant Howard Shapiro's alleged participation in
drafting Mr. Quinn's 1etter to Director Freeh (id. € 127); (3)
various statements made by Lanny pavis (in his private capacity)
in television talk-shows in which he allegedly accused plaintiff
of political pias and falsifying the FBI background investigation
file on David craig Livingstone (id. 91 131-33); (4) defendants'
alleged attempt to discredit plaintiff by tying "him to another
FBI agent detailed to the White House who had recently been
convicted of falsifying FBI packground investigation records”
(id. € 124); and (5) plaintiff's testimony in the Billy Dale
criminal trial (id. 1 60). As noted earlier, none of the
jndividually named defendants in plaintiff's lawsuit appear as
defendants in Alexapnder. Just as plainly, none of these
allegations in support of plaintiff's claims against these
defendants have any real oT immediate relationship to the
specific allegations at jgsue in Alexander.

This is equally true in regard to plaintiff's Bivens claims

(Count IV) brought against defendants Quinn and Shapiro under the

-6-
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rirst and Fifth Amendments. Plaintiff's First Amendment claim is
premised on the fact that he gave testimony in the Billy Dale
criminal trial, and that he also testified in House and Senate
committees regarding his background investigation of pavid Craig
Livingstone and his stated belief that, inter alia, "many
persons, jncluding employees, were being given access to The
White House complex without proper passes." Id., §y 107-108,
159. In addition, plaintiff's Fifth Amendment claim is
apparently pased on his contention that he was subject to
"baseless allegations and procedural irregularities” in internal
investigations conductéd py the FBI'S office of Professional
Responsibility relating to such matters as plaintiff's government
parking pass. Id. 9 °1. Plaintiff does not explain how his
constitutional rights were violated by defendants Quinn and
shapiro with respect to any of these events. More importantly,
it is impossible to understand how these specific claims or the
allegations on which they are based have any real or meaningful
relationship to Alexander.

Indeed, the only connection ketween this case and Alexandexr
is that plaintiff makes allegations tangentially touching upon
the FBI files controversy, and the fact that plaintiff has
brought a Privacy Act claim against the EOP (Count II). The FBI
files matter, however, comes into this case only to the extent
that plaintiff delves into the question of how pavid Craig
Livingstone was appointed as pDirector of the White House office

of Personnel Security. See Alexander, 971 F. Supp. at 605

.7-
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(explaining that Livingstone is one the defendants who allegedly
requested the transfer of FBI files to the White House). More
specifically, plaintiff contends that information allegedly
obtained by him in his background investigation of Mr.
Liviﬁgstone, which was subsequently made known to congress, is
one of the reasons why he was retaliated against by defendants.
See Complaint, qqg 23-26, __- While these allegations might
collaterally touch upon the FBI files matter, they have no direct
bearing on the alleged improper transfer and use of FBI
pbackground jnvestigation files of Reagan and Bush political
appointees, which is at issue in Alexapnder. S€e€ g71 F. Supp. at
605.

Nor does plaintiff's Privacy Act claim have any meaningful
or direct relationship to Alexander. Plaintiff avers no
discernible, discrete facts in support of this claim, but instead
proadly contends that the EOP, allegedly for purposes of
vjnjuring and/or retaliating against Plaintiff," has improperly
maintained nconfidential records on individuals, including
plaintiff, as part of a system of records." Complaint, 91 149-
51. Common to plaintiff's other allegations, this particular,
vaguely alleged claim has no bearing on the specific records at
ijssue in Alexander, i.e., the background investigation files of

former Reagan and Bush political appointees.¥ owing to this

¥ plaintiff avers (Complaint, § 33) that in 1993 the "White
House Office of Personnel Security obtained Plaintiff's FBI
background investigation summary and materials," but does not

(continued...)

.8-
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fact, plaintiff in effect is attempting to have this Court becomne
the repository for any and all claims alleging the misuse of
government files of any description that are purportedly
maintained by anyone or any office within the White House
complex. Such a designation would pe inappropriate under Local
Rule 405. This is especially true where, as here, the privacy
Act claim at issue is appended to numerous other claims and
allegations that have no relationship whatever to the matters
pefore this Court in Alexander.
CONCLUSION

For the foregoing reasons, defendants respectfully reguest
that this lawsuit be transferred to the calendar Committee for
reagsignment in the ordinary fashion.

Respectfully submitted,

DAVID W. OGDEN
Acting Assistant Attorney General

WILMA A. LEWIS
United states Attorney

ANNE L. WEISMANN
(D.C. Bar No.

JOHN R. TYLER

(b.C. Bar No. 297713)

%(,..continued)

allege that this was in violation of any law. Notably, plaintiff
was at that time assigned (and had access) to the white House
complex. g£ee€ Algxandg;_XJ_I;EAL*, C.A. Nos. 96-2123, 97-1288,
Memorandum and order at 10 (D.D.C. April 16, 1999) (£inding that
testimony relating to the background investigation files of then-

current White House employees fo be irrelevant to plaintiffs’
claims).

-9-
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August 20, 1999.

civil Division

U.s. Department of Justice
901 E. Street, N.W., Rm 1074
Washington, D.C. 20004

Tel: (202) 514-2356

Fax: (202) 616-8470

Attorneys for Defendants
Reno, Quinn, Shapiro, and
the Executive Office of
the President.

-10-
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MEMORANDUM TO: All EOP Staff

FROM: Beth Nolan
Counsel to the President

SUBJECT: REQUEST FOR DOCUMENTS

Dennis Sculimbrene has filed a lawsuit alleging in part that the White House maintains
files on him in violation of the Privacy Act. To allow us to respond to these allegations,
please conduct a thorough and complete search of all your records -- whether in hard
copy, computer form, or any other form -- for any of the following material:

Any and all files identified as pertaining to Dennis Sculimbrene by his
name or any other identifying number, symbol or other information that is
particular to him, and which contains any item, collection or grouping of
information about Mr. Sculimbrene. To the extent that you have responsive
documents, please provide a copy of the file folder or file jacket that the
document was contained in as well as the documents.

Every employee is responsible for searching his or her own files and records to ensure
a comprehensive search. Each office head or Assistant to the President must certify
that his or her staff has done a complete and thorough search.

In addition, if you believe that files from your office that have been sent to the Office of
Records Management may contain responsive information, please advise us so that we
may ensure that all responsive documents have been located.

All materials must be provided to Shelli Peterson (OEOB Room 482) by noon on
Thursday, September 30, 1999. If you have any questions, Shelli can be reached at
456-7804.
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UNITED STATES DISTRIC’B%W?EOF cowngm
FOR THE DISTRICT OF COLUMB

1999 SEP 3. PH &0S

HANCY M.
M. DENNIS SCULIMBRENE, HAYER'CV"'I'é_gngGTOH

Plaintiff,

vs. Case No, 1:99-cv-2010 (RCL)
JANET RENO, THE EXECUTIVE
OFFICE OF THE PRESIDENT, JACK
QUINN, HOWARD SHAPIRO, LANNY
J. DAVIS and JOHN AND JANE DOES
NOS. 1-5,

Defendants.

e e Nt e Vot N N el ) N Nal o Naf =t

PLAINTIFF’S RESPONSE TO DEFENDANTS' OBJECTION TO
ULE 405 RELATED G,

Plaingff, by counsel, respectfully subrnits this response to the Objection UnderLocal Rule 405
to Plaintff" s Related Case Designation filed by Defendants Janet Reno, Jack Quinn, Howard Shapiro
and the Executive Office of the President (“EOP").

MOMQUM QOF LAW

Pursuant to Local Rule 405(a)(3), “civil cases are deemed related when the earliest is still
pending on the mexits in the District Court and they . . . (ii) involve common issues of fact, or (iii)
grow our of the same event or transaction . .. .”" See Local Rule 405(a)(3). Because this case and
Alexander v. Federal Bureau of Investigation, et al., Consolidated Civil Action Nos. 96-2123/97—
1288 (RCL)involve common issues of fact and arise out of the same events and transactions —namely
the Pilegate scandal and its precursor, the Travelgate scandal — they are “related™ for purposes of

Local Rule 405()(3). Due to the expertse this Court has developed with regard to the facts and the
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Jaw of Filegate, Plaintiff also respectfully submits that substantial judicial efficiencies will result from
having this case remain before this Court.

First of all, this lawsuit does pot arise from a simple personnel action, as Defendants
disingenuously contend. Rather, it arises from a campaign of harassment and retaliaton designed (o
silence and destroy the credibility, reputation and career of Plaintiff, a federal law enforcement official,
because of events he witnessed while carrying out his duties and responsibilitics atthe Clinton White
House — events that also lie at the core of the Alexander matter. Defendants® disingenuous assertion
thar “plaintiff’s claims arise out of entirely different events having norelationship to Alexander” could
not be further from the tuth. The facts and events that gave rise to this case are inherently
intertwined with the facts and events that gave rise to the Alexander matter, and the two (2) cases are
thus “related” within the meaning of Local Rule 405(a)(3)(ii) and (iif). Defendants' claims to the
contrary are & distordon of Plaintff’s Complaint.

Plaintiff, M. Dennis Sculimbrene, is a former Special Agent of the Federal Bureau of
Investigation (“FBI"). In December 1985, Plaintiff was as#igned to the FBI's White House Liaigon
Office, where he was responsible for conducting background investigation interviews on White House
executives, staff, detailees, volunteers and interns, among other duties, See Complaintat paras. 12-13.
Plaintiff remained in the White House in this same official capacity whenthe Clinton Administration
took overin 1993. Id. at para. 96. Consequently, Plaintiff was uniquel]y situated to witness the events
and circurnstances underlying both Filegate — the unlawful obtaining and misuse by the Clinton White
Houge of the FBI background investigation files of hundreds of former Resgen and Bush

Administration appointeas, employees and others — and Trave]gate — the politically-motivated firing

2-
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of the White House Trave] Office employees and subsequent prosecution of White House Travel
Office Director Billy Ray Dale on trumped-up charges of financial improprietics.

In addition to having had his own FBI background investigation file improperly obtained by
the Clinton White House and thus being a member of the putadve class in the Alexander matter--
Plaintiff's name was included among the list of hundreds of former Reagan and Bush Administration
appointees, employees and others who;e FBIbackground investigation files were unlawfully obtained
and misused by the Clinton White House — Plaintff is also a key, material witness to Filegate,' See
Exhibit 2, produced in the Alexander matter, Specifically, in early March 1993, Plaintiff conducted
a background investigation on David Craig Livingstone, the Director of the White House Office of
Personnel Security (“OPS™) who, along with Hillary Rodham Clinton, Bemard Nussbaum, Vince
Foster, William Kennedy and Anthoﬁy Marceca, stand at the center of Filegate. It was Livingstone
who actually reviewed each FBI backgrouﬁd investigation file obtained by the Clinton White House,
.cvcn those of former Reagan and Bush Administration staffers that were obtained despite the fact thar
the Clinton White House knew ithad no legitimate pm?pose for obtaining such files. See Excerpt from
Deposition of Mari Anderson at 102-03; 109-10; 157-61, attached as Exhibit 3.

During the course of Plaintiff’s background investigation of Livingstone, White House Counsel
Bemnard Nussbaum, Livingstone's supervisor, told Plaintiff that Livingstone had been highly
recommended by Mis. Clinton. A contemporancous memorandum prepared by Plaintiff -- which

became part of Livingstone’s FBI background investigation file -~ states:

! In fact, Plaintff submitted a crucial declaration in support of the Alexander plaintiffs’
Supplemental Memorandurn Concerning Substitution and Class Certification, filed on August9, 1999
in that matter. A copy of Plaintiff’s declaration submitted in the Alexander matter is attached as
Exhibir 1. '

-3-
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The following investigation was conducted by SA M. Dennis Sculimbrene regarding
DAVID CRAIG LIVINGSTONE on 3/1-3/99 ... ..

BERNARD NUSSBAUM, Counsel to the President, advised that he has known

the appointee for the period of time that he has been employed in the new

administration. He had come highly recommended to him by HILLARY

CLINTON, who has known his mother for a longer period of time....
See March 1993 Memorandum of SA M. Dennis Sculimbrene, artached as Exhibit4 (emphasis added);
see also Cormplaint at para. 23. Livingstone himself boasted to Plaintiff that he had a personal
connection to Mrs. Clinton (see Complaint at para. 25), and Assistant White House Counsel William
Kennedy told Plaintiff that he was “stuck” with Livingstone during a conversation about Livingstone’s
continued employment as Director of OPS, from which Plaintiff inferred that Mrs. Clinton wanted
Livingstone in that position. Id. at para. 26. Thus, Plaintiff is a key link in tying Mrs. Clinton to

Filegate.?

? In January 1996, Plaintiff also suthored a memorandum to his supervisor tying Mrs.
Clinton to Livingstone, and, consequently, to Filegate. See Complaint at para. 69.

1 Ironically, Plaintiff is one of the few persons who may have been able to prevent

Filegate from occurring had the Clinton White House not changed long-standing White House
policies. As Plaintiff set forth in the declaration he submitted in the Alexander matter, for years FBI
agents detailed to the White House were required to routinely interact with OPS personnel. See
Exhibit 1, at para_ 8. Beginning with the Reagan Administration, Plaintiff also had & mail box in OPS,
where he would receive copies of requests far FBI background investigation summaries sought by
OPS. Id This practice thus served es z backstop to avoid unnecessary background requests on
persone who no longer required access to the White House. Beginning in May 1993, however,
Plaintiff was told to avoid laison activiry with OPS and was no longer provided with copies of
background requests. Id et para. 8. His mail box in OPS no longer used. Id. The practice of
providing Plaindff with copies of background requests was resumed in late Fall or early Winter 1994,
after in excess of 900 FBI background summaries on Plaintiffs and other former Reagan and Bush
Administration appointees, employees and others had already been obtained. Jd Thus, the one person
who could have prevented Filegate -- and a potential eyewitness — was, not coincidentally, himself
denied access o key information about OPS’s activities and to OPS itself during this crucial ime
period. Id

-4
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In addition, because of his unique vantage point in the Clinton White House, Plaintiff is also
akey witness to the Travelgate scandal, which, in turn, lead to the public revelation of Filegate. It was
the discovery that the Clinton White House had unlawfully obtained the FBI background investigation
file of Mr. Billy Dale, the former Director of the White House Travel Office, which led to the
revelation that literally hundreds of other FBI background investigation files also had been unlawfully
obtained by the Clinton White House. Plaindff was subpoenaed to testify on behalf of Mr. Dale at his
criminal trial in November 1995 on trumped-up charges of financial improprieties in the White House
Travel Office. Id atpara 60. M. Dale’s file was seen by Linda Tripp in the office of Vince Foster
before Mr. Dale was fired, and later in asafe in Mr. Nussbaum's office, along with similar files likely
of other travel office employees. See Deposilion_ of Linda Tripp, filed in the Alexander matter, a1 41-
47, 58-59, 61-62; 71-72.

As a result of his role as a key witness to both Filegate and its precursor, Travelgate, Plainaff
was subjected to a campaign of harassment and retaljation at the hands of the Clinton White House
and its FBL For instance, after testifying under 'subpoéna at Mr. Dale’s criminal trial, Plaintiff was
subject to harassment and retaliation, was denied reasonable accommodations granted to him by the
FBI after a 1994 accident, and, ultimarely, was removed from the Clinton White House. [Id. at paras.
60-101; 143-47. Livingstone requested that the FBI conduct a five (5) year background re-
investigation of Plaintiff despite the fact that Plaintiff” s White House detail had ended and Plaintiff was
not due for a five (5) year background re-investigation for another two (2) years. Id. at 102.

After Filegate became public in June 1996, Plaintiff became the target of a conspiracy to
destroy his good name and reputadon. During a June 19, 1996 unswom interview, Plaintiff told

Senate Judiciary Commirtee investigators about the tie berween Mrs. Clinton an Livingstone. Id at

5.
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106-08; see also id. at 109-11. On July 15, 1996, Plaintiff gave al sworn depositon to House
investigators during which he again linked Livingstone’s hiring to Mrs. Clinton. Id at115. Thatsame
day, in a ransparent attempt to assist the Clinton White House of its “spin” on this latest scandal, FBI
General Counsel Shapiro gava the Clinton White House a “‘heads up™ about the existence of Plaintiff’s
March 1993 memorandum linking Livingstone’s hiring to Mrs. Clinton. Id. at para. 116. Apperently,
the memorandum had been uncovered by the FBI in going through Livilngstonc"s FBI background
investigation file. Id, The following moming, FBI agents were dispatched to Plaintiff’s home to
“nterrogate” Plaintff about the memorandum. Id. at para. 117-20. White House Counscl Jack Quinn
and Shapiro then began collaborating on a letter to send to PlaintifI’s boss, FBI Director Louis Freeh,
wrongfully accusing Plaintff of falsifying his March 1993 memorandum, conduct which, if true
(although ebviously false in this instance), would constitute a criminal offense. Id 21126-28; see,e.g.,
18 U.S.C. § 2073. The letter was sent to Director Preeh under Quinn’s signature on July 25, 1996.
Id 8t 126. The following day, July 26, 1996, Clinton White House spdkesperson Lanny J. Davis
appeared on CNN's Cross-Fire and, as part of the smear operation, wrongfully accused Plaintiff of
falsifying his March 1993 memorandum:

This . . . contemporaneous document contains an absolute fabricadon . ... . First of all,

I am accusing Sculimbrene of having a political bias and that report is filled with lies

....Sculimbrene has no cradibility . . . and [congressional investigators] know it and

they are embarrassed and that’s why . . . they're not calling him [to provide further

testimony]).
Id atpara. 130. The conduct that Plaintiff was falscly accused of would constitute a criminal offense.

See,e.g., 18 US.C. § 2073. On August 2, 1996, Davis appeared on CNBC's Rivera Live and again

sttacked and smeared Plaintiff’s credibility. See Complaint at para. 131.
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Thus, not only are the facts and events that gave rise to both this case and the Alexander
marer inexplicably intertwined, and consequently ‘yeated” under Local Rule 405(a), but PlaindfT also
respectfully submits that Defendants’ attempts to silence, intimidate and retaliate against Plaindff, a
material witness in the Alexander matter, may algo constitute obstruction of justice and/or witness
tampering. See, e.g., 18 U.S.C. § 1512. The Court thus has an inherent duty, if not an obligation, to
protect Plaintiff a5 an important, material witness in a case pending before it. This, in turn, provides
yet another reason why the Court should retain this macter, and underscores its status as a related
| case. |

Moreover, because of this Court's familiarity with, if not expertise in Filegate and jts precursor
scandal, Travelgate, judicial efficiencies dictate that this case remain before this Court. The main
actors in both scandals, including Mrs. Clinton, Nussbaum, Foster, Kennedy, Livingstone and
Marceca, are already well known to the Court, as is Defendant Lanny J. Davis.* As result of the
Alexander marter, this Court is also acutely familiar with the harassment and retaliation experienced

by other key wimesses to Clinton scandals, including Ms. Linda Tripp and Mz, Kathleen Willey.
Finally, andimportantly, Plaintff’s Co:ﬁplaint aiso includes a Privacy Actclaim, and the Court
has developed substantial expertise in the requirements of the Privacy Act and how govemment

records were maintained and misused by the Clinton White House. On March 5, 1998, Plaintiff wrote

¢ Plaintiffs deposed Davis in the Alexander matter, during which Davis revealed thar,
while at the Clinton White House, he maintained newspaper clippings and other materials on
individuals and occasionally disseminated such materials to members of the news media. See Davis
Depo., filed in the Alexgnder matter, at 32-33, 40. Davis also testified during his deposition in the
Alexandermatter thathe received “talking points™ and newspaper clippings from officials in the White
House Coungel's Office before appearing on television programs in 1996, including CNN's Cross-
Fire, in order to present the Clinton’s White House's position “spin” on Filegate. See Davis Depo.
at 265-71.

-7-
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to EOP requesting access, pursuantto the Privacy Act, to all records mainteined by the Clinton White
House on him. See Complaint at para. 140. This obvious)y would have included Plaintiff's FBIfile,
correspondence between Quinn and Shapiro concerning preparation of Quinn's J uly 25, 1996 letter
to Director Freeh, the letter to Director Freeh itself, materials provided to Lanny Davis for his
appearances on Cross-Fire and Rivera Live, and eny other materials used in the campaign 1o try to
silence Pleintiff and destroy his credibility, reputation and career. The Clinton White House refused
to give Plaintiff access to these records, however, claiming in an April 1, 1998 response that “[t]he
Privacy Act does not establish a statutory right to the records you have requested from the White
House, if such records exist” Id. at para. 141, The Clinton White House made this false ¢claim
despite the fact that this Court had expressly ruled to the contrary in the Alexander matter. Id, citing,
Alexander v. Federal Bureau of Investigation, 971 F. Supp. 603 (D.D.C. 1997).

Yf this matter is reassigned, another Court will have to duplicate the substantial amount of ime
and effort already expended by this Court in learning and underatanding the complex factual and legal
backpround and the numerous actors involved in Filegate and Travelgate. This would not,
respectfully, promote the interests of judicial efﬁciéncy embodied in Local Rule 405(s).

WHEREFORE, Plaintiff respectfully requests that the Court overrule Defendants’ objection

to Plaindff"s Local Rule 405 “related case” designation and allow this case to proceed before it.
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Respectfully submitted,

JUDICIAL WATCH, INC.

Lc g K‘.

Larry Klayman, BS. ln

D.C. Bar No, 334581

Paul J. Or{apedes \Esq.
D.C, Bar No. 429716
Suite 725

501 School Street, S.W.
Washington, DC 20024
(202) 646-5172

Attomeys for Plainuff
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CERTIFICATE OF SERVICE

I hereby certify that on September 3, 1999 a true and correct copy of the foregoing
PLAINTIFF'S RESPONSE TO DEFENDANTS’ OBJECTION TO LOCAL RULE 405 RELATED
CASE DESIGNATION was served via first class, U.S. mail, postage prepaid, on the following:

Attorneys for Defendanta Janet Reno, Jack Quing, Howard Shapiro
and the Executive Office of the President:

Anne L. Weismann, Esq.

John R. Tyler, Esq.

U.S. DEPARTMENT OF JUSTICE
Room 1074

901 E Sueet, N.W.

Washington, DC 20004

Attorneys for Defendant Lanny J. Davis:

Timothy B. Mills, Esq.
Michael] Guiffre, Esq.
PATTON BOGGS, L.LP.
2550 M Street, N.W.
Washingron, DC 20037-1350

(Ol
aul 1. @ffanedes

TOTAL P.11
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. DENNLS SCUT.IVBRENE, )
)

Plainuft, )

)

vs. )
)

JANET RENO, eral., )
)

Defendants. )

2

PLAINTIFE’S LOCAL RULE 206(d) REPORL

202 616 8470

RECEIVED
U.S. 0IST
BiSTRICT J?’%EEJHE& !

89 SEP =7 P§ 5 ng

NANCY H
] AYER=-W) e
Pt WaTow

Case No. 1:99-v-2010 RCL)

Plaintiff, M. Dennis Sculimbrens, by couuscl and purEUSnL Lo Local Rule 206(d), respectfully

cubmirs this Local Rule 206(d) Report. This repartis being submmited by Plaintift unilaterally becanse,

vontrary to the express language of Local Rule 206(a) requiring the parties to mect and confer within

fifteen (13) days from the datz of appearance by the defendant wha is given the longest tlme tu answer

onder the Federal Rules of Civil Procedure, Defendants erroneously claim that the parties need not

meet and confer until such time as they have filed an answer or motion.

1. Case Tratking Category; Whether the Case is Likely to be

Disposed of by Dispositive Motion.

Plaintiff yubruits that this masner shonld be placed on the standard track. Plaintff also

subrnits thar this case is not likely to be dispased of by dispositive motion,

and no su¢h motion has yet

becn filed. Should any such modon be filed, Plaintiff submits that discavery and/or uther matters

should net await a devision on the moton.

P.82/21
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% Date for Jainder of Other Partes; Amendmants lu Pleadings;
Narrowing of Factual or Legal Tsancs,

Plaintiff's Complaint names several John and Jane Doc Defendants. Canscquenty,

Plaingff submits that he be allowed o undertake at least six (6) months of discovery before being

required to join otheT parues or amend his pleadings- Plaintiff does not anticipate that the factual or

legal issues raised m his Complaint can be narrowed at this time.

3 Assignment to Magistrate Judge.

Plainuff does not consent to assignment of this matter 1o 2 magistrate judge.

4, Realistic Possibiljty of Settlement.

Plaintiff does not belicve there i a realistic possibility of aettlement at this time, bul

\cmadns open to engage. in good faith settlemont negutiations.

5 Alternative Disgnfgﬂ;ﬁglﬂﬂﬂ,
Plaintiff submils it is ualikely that this case could beuefit from glternutive dispute

resalution procedures or sorme othe: form of altemative dispute regolutivn.

6. Summary Judgment Motions and/or Motions to Dismiss;
Dates for Filing Dispositive Mutions and Cross-Motions,

Oppositions and Replies.

Plaintff submits that the case cannol be resolved by summary judgment ax 2 motion
to dismiss. Nonetheless, the Court has already set September 27, 1999 as the date for Defendants to
respond to Plaintiff’s Complaint, which presumably includes any motions to dismiss. Plainriff also
submits that any summary judgment motons be Gled one (1) month after the close of discovery.-

Plaintff further submits that the briefing schedule for any such motion to dismiss OF surnary

2-
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judgment mation ba in accordan:e with the standard briefing schedule set forth n (e Cuurt’s Local

Rules.

7. Initip] Disclosures.

Plaintiff does not egres to dispensc with the inidal disclusur requirernents set forth

in Rule 26(a)(1) of the Federal Rules of Civil Procedure.

3, Discavery.

Plaindff submits that he should be allowed at least rine (9) months to complete
discovery. Plaindff also gubrmits that each party be limited to twenty-five (25) interrogatovies, Unless
Jeave of court is obtained first. PlaintfF further submits that there should be no limit on the number
ar duration of depesitions. Plaintiff does not anticipate the need far 2 protective order at this time,
but rescrves the fght to request a protective order should one prove necessary in the future. Plaintiff
alsu subrmits that discovery be completed within nine (9) months of the dam of entry of a Scheduling
Order by the Court, including enswers 1o interrogatories, document requests, requests for admission

and depasilions.

9. Fxchgnge of Expert Witness Reports.

Plaintiff submits that any pacty intending 10 degignale au expert wimess 10 \estify at
trial shel] provide ull pasties with an expert report porsuant to Rule 26(4)(2) of the Hederal Rules of
(Civil Procadura at least nincty (SU) days before Lhe close. of discovery, Any paily wishing 1o cTogE-
designate an expert witess (o testify ar tria) shall provide all parties with an expert 1eport pursuant
Rule 26(2)(2) of the Federal Rules of Civil Procedure at least sixty (60) days before the close of
digcovery. Depositions of any expet witness shauld be completed before the close of discovery.

3.

202 616 8470 P.B4-21
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10. a55 Actjons,

——

Not applicable.

11.  Bifurcation of Djscovery andfer Trial.

Plantiff subinits that discavery and/or trial shauld not be bifurcated or managed in
phases.

12.  Date for Prefrial Conference.

Ploinuse submits that a pretrial conferens:e he held not mora than two (2) months after
the close of discnvery.

13.  Firm Trlal Dute,

Plaintitt submits that a flun trial datc should bé sat at the prctriul conference.

Respectfully submilted,

TUDICIAL WATCEH, INC.

D.C.B
Suite 725

501 School Sueet, S.W.
Washinyton, DC 20024
(202) 646-5172

Auorneys tor Plaindff
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TIFICATE OF SERVICE

I hereby certify thet on Scptember 7, 1999 a true and correct copy of the foregoing
PLAINTIFE'S LOCAL RULE 206(d) REPORT was served via first class, U.S. mail, postage prepaid,
on the following:

Attorneys for Dafendants Janet Reno, Tack Quion, Howard Shapiro
and the Executive Office of the President;

Anne L. Weismann, Esq.

John R. IV]GT: Eﬂq-

U.S. DEPARTMEN' OF JUSTICE
Room 1074

901 E Street, N.W.

‘Washington, DC 20004

Attorneys for Defendant Lammy J. Davis:

Timothy B. Mills, Esg.
Michael Guiffre, Esq.
PATTON BOGGS,LLP.
2550 M Suect, N.W.
Washingten, DC 20037-1350

ﬁgﬁ/q. -

Paul J. (rianed
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. DENNIS SCULIMBRENE, )
Plaintiff, ;
Vvs. ; Casc No. 1:85<v-2010 (RCL)
JANET RENO, et al., ;
Dtoss. )
[PROPOSED] SCREDULING ORDER

Upon consideration of Plainiiff's Local Rule 206(d) Case Management Reporl and the entire
record herein, it is heseby erdsred that.
L This matter shall be placed on the Court’s standard track-

2. An inltia} staras conference shall be held on at

awm/pm

3. Plaintiff shall have six (6) months from the entry of this Scheduling Order in which to
move for Jeave to join other partes o amend his pleadings.

4. Discovery shall be completed within nine (9) months of the entry of this Scheduling
Order.

5. ARy pacty intending to desigoate an expert witness to testify at trial shall provide all
parties with an expert fEpOTL pursnant to Ruls 26(3)(2) of the Bederal Rules of Civil Proccdure ot least
ninety (90) days before the close of diserwery. Anypany wishingto cros3-decignaie an export witness

10 testify at trial shall provide all partics with &n expert repoit pursuant Rule 26(a)(2) of the Federadl
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Rules of Civil Procedure at least sixty (60) days before the close of discavery. Depositions of any
expert witess should be completed before the close of discovery.
6. Any sumsmary judgment motians shall he filed within none (1) month after the close

of discovery.

1. A pregial conference ghall be held on at_____am/pm.

SO ORDERED.

The. Hon. Hoyee C. Lambertl, 11.5.D.J.

Coypics to:
Attorneys for Plainuff.

Larry Klayman, Bsq
Paul J. Oifancdes, Esq.
Suite 728

$01 Sclicol Street, S.W.
Washington, DC 20024

Attorneys for Defendants Janet Reno, Jack Quinn, Howard Shapiro
and the Executive Office of the Prusident

Anne L. Weismann, Esq.

Jobn R Tyler, Esq.

U.S. DEPARTMENT OF JUSTICE
Room 1074

901 E Street, N.W.

Washington, DC 20004

Attorneys for Defendant Lanny J. Davis:

Timorhy B. Mlls, Esq.
Michael Guiftre, Esy.
PATTON BOGGS, LL.P,
2550 M Street. NW.
Washington, DC 20037-1350

202 616 B470

P.28-21
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U.S. DISTRICT CQURT
DISTRICT OF COLLKBIA

UNITED STATES DISTRICT COUKT {999 - :
FOR TBE DISTRICT OF COLUMBILA SEP~7 Pt 5 4o

KARCY M.
N#‘-YEH’CYIHEI [TISGTOH

A1 DENNIS SCULIMBRENE, ) ERK
)
Plainuff, )
)

VB, ) Case No. 1:99-<v-2010 RCL)
)
JANET RENO, et al., )
)
Defendants. )

PLAINTIFE’S LOCAL RULE 206(d) CERTIVICATION

Plaintiff, Ly counsel and pursvans Local Rule 206(a), hereby ceaity thaton Augusl27,1999
counsel for Defendants Tanct Reno. the Brecotive Office of the Prevident (“EOF”), Jack Quiun,
TTowerd Shapire and Lanny Davis were cenit the euclosed facaimile raquesliny hemto mcet and confer
v the preparation of Local Rule. 206(d) Joint Case Management Report on vz befare Scptember 6,
1999.} Ses Exhibit 1. Local Rulr 206(a) gtates:

Counsel shall meet and confer in person 0f, i# all parties consent, bY telephone, in

accordance with this Rule and Rule 26(f), Federal Rules of Civil Procedure, within 13

days after the defcndant’s appearauce ar firgt filing in the form of an answer or

motion. In acase involving multiple defendants, the 15-day period ghall run from the

date of appearance or furst filing in the forn1 of an answeg or motion, purstantto Rule

12, Federal Rules of Civil Procedure, by the defendant given the longest tirme to

answer under the Federal Rules of Civil Procedure.
Lacal Rule 206(e) (¢mphasis added).

Bcing agencies and officere of the United States, Defendants Reno and EOP have the longest

time to answer Plaintiff's Complaint uader Rule 4(1) of the Federal Rules of Civil Procedure. Clinton

t Bacauce Monday, Septeaber 6, 1999 was a legal holiday, the parties had undl the
following day, Tuesday, September 7, 1999, in which to meet and coufer.

P.@3-21
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Justice Department coungel entered «n appeardnce on behal? of Defendants Keno aad EOP, as well
a3 Defendants Quinn and Shaplro, on August 20, 1999, Consequently, the parties had filtexn (15)
days from August 20, 1999 in which to meet and conter under Local Rule 206(a). That fifteen (15)
day time period rung out on September 7,1999.

Clinton Justice Deparmment Counsel respanded by letter on September 1, 1999, erronesusly
claiming — despits the express language of Local Rule 206(a) requiring the parties to meet and confer
within fifteen (15) days of the date of “appearance or first filing in the form of an answer or motion”
by the defendant who is given the longest time to answer under the Federal Rules of Civil Procedure —
that the parties need not meet and confer until such time a8 Defendants file an answer or motdon. See
September 1, 1999 Letter from John R Tyler, attached as Exhibit 2. In a follow-up telephone
conversation that same day. Clinton Tustice Department Counsel again asserted that the partics need
not meet and confer at this time. Clintvo Justice Department Counse) was then odvised that Plaindff
would be filing a unilatcral cose managemeit report pursiant W Local Rule 206(d).

Dunng atelephone cnversation Wit Defendant Davis’ counsel on Septernber 2, 1999, Davis’
counsel also claimed thut the parties ncod not meet and confer at this dme. Davi¢’ colinse] was also
advised that Plaintff would be [ling 3 unilaeral case management TEpot pursuant ta Local Rule
206(d)-

Plaintilf respectfully submits that Lucal Rulc 206(a) is clear and unambiguous, and that the
parties are requirsd to mect and confer on ar before September 7, 19991, Plaintiff is entided W have
this matter proceed in a imely fashion andin accardance withthe Court’s Local Rules. Consequently.

Plaintiff is filing his casc managament Ieport unilaterally.

2.
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Respectflly submitted,

JUDICIAL WATCLL INC,

. Har No. 334381

Lol P/~
Paul J. (ﬁlfanedaf ’Esq

D.C. Bar No. 429716

Suite 725

501 Schaol Street, S.W.
Washington, DC 20024
(202) 646-5172

Antorneys for Plaintiff
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FA AND 1.8

—_—

August 27, 1999

Timothy B. Mills, Bsq.
Michael Guiffie, Exq.
PATTON BOGGS, LL2.
2550 M Street, N'W.
Washington, DC 20037-1350

Jotm X Tyler, Rsq.

17 8. UEPARTMENT OF JUSTICE
Room 1074

501 E Street, N.W.

Washingtew, DC 20004

Re: M. Dennis Sculimbreng v, Reno, & al, Case No. 1:99-cv-2010 (RCL) (.
District of Columbiz) .

Dear Messrs, Mills, Guiffre and Tyler:

Tocal Rule 206 requires the paties to meet aznd copfer on the preparation of a case
managemert report within fifteen (15) days of tha emy of 2n appearance by the defcndant who bas
the longest time to answer under the Rederal Rules of Civil Procedure. Since that is the government
in this case, the parties have fifteen (15) days from Apgust 20, 1999, the date of Mr. Tyler filed an
appearance on behalf of Attorney Geperal Reno, the Executive Office of the President, Jack Quinn
and Howard Shspiro, in which 10 meet and confer. We are thns required to meet and confer
sometime before Monday, September 6, 1999.

Please comtact me at your erliest convenicnce to set up a e for this meeting, which can
take place by telephone if all partics zgree. In the interizn, ] will prepare a draft cage management
report setting forth Plaintiff s positians on the varions points to be diseussed and forward # o you
for your revisw.

'Chank you for your attention to this matter.

501 School Suzet, §.W,, Suite 725, Wazhingma, D.C, 20024, Tel: (202) 646-5172
) Fax: (202) 6465199
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.S De.part" nt of Justice

Civil Divisiun

Ferderal Programs Reanch

861 R ey, N'W _ Room 1074
Wushingon, D.C. 20510

Tel: 202/511-2356
septamber 1, 1953

BY FACSIMILE TRANSMIESTON

Paul J. orfanedes
Judicial watch, Inec.
501 School Streat, 5.W.
Ssuite 725

Washingteon, D.C. 20024

Re: Bculimbrens v. Reno, C.A. No,

Dear Mr, Orfanedes:

I have received your lettar of August 27, 1559 in which you seb
forth your understanding that the partice in the above-captionad
lawsuit are= cbligated to hold a lecal Rule 206(a) conference on or
before Monday, September 6, 1993. More spacifiecilly, you ptate that
we are obligated under Local Rule 206 to mest and conrer hy the
above date kascd on the fact that I entered a notice of appearance
on Auguet 20, 1999 ae counsel on bahalf the pttormay Generanl, the
Exesurive Office of the presidant, and Messcx. Quinn and Shapire,

L, of course, am villing to meel and vunfer with you at any
appropriate and mutually eonvunient tlme as required under Local
Kula 2us. Howevar, I write to point unf thal wa do not have an
obligation te hold a Loeal Rule 20€(a) conference within the time
rrame set forth in your letter.

Tha L3-day paricd for holding 4 Local Rule 206 conference i3
not triggered by the notica thel I £iled un Augqusct 20, in which I
simply informed the Court of my appearance in Lhis case as counael
on behalft of the Attornay Genaral and othe: defendants. In
partinent part, Leocal Rule 208(a) providas that:

In a case involving multiplz defendants, Tthe 15-
day period shall run from tha date of appeazance
or the firat [iling in the form of an answer or
wotion, pursuant to Rule 12, Federal Rules oI
¢ivil Procedure, by the defendant who is given
tha longest time to answer undar the Federal
Rules of Civil Pracedure,
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The above highlighted langquage — in the form of an answer ol motion,
pursuant to Rule 12 — qualifies and defines the character of the
"gppeararnce or first filing" contemplated by the Rule for purposes
of triggering the 15-day period within which the parties are
required to meet and confer. To interpret this rule as you have
would render the highlighted language 2 nullity without meaning or

effect.”

In additien, it is 1llogical to interpret Local Rule 206 to
require the parties to meet and confer based on when 2 defense
counsel might arbitrarily chocse to file a simple notice of
appearance with the court. As in this case, such an interpretation
of the Rule would require the parties to meet long before a response
to the complaint is even due, which would make 2 'meet and confer"
conference rather meaninqleﬁs.” Local Rule 206 clearly contenplates
that the meet and confer conference take place only after defendants
have either answered the complaint or otherwise responded pursuant
te a motion brought undar Fed. R. civ. P. 1l2.

I hope that the partias can come to an agreement on this matter
and thereby schedule a conferance {n accordance with Local Rule 206
at some appropriats time after defendants have answered or otherwise
responded to the complaint. Please do not hesitate to call me to
discuds this issue further. '

Very truly yours,

b= R -<§E;;::;‘;

BN R. TYLER
seXior Trial Counsel
civil Division

Y loecal Rula 201(a) provides that "[a]n attorney eligible to appear
may enter an appearance in a ecivil action by signing any pleading
dgsgribed in Rule 7(a), Federal Rules of civil Procedure, or by
£iling a written notice of the entry of an appearance listing the
attorney's correct address, telephone number and bar identification
numper." Local Rule 206(a) contemplates that only the first form of
vappearance! defined in Local Rule 201(3), i,e., the filing by a
defendant of a pleading as described in Rule 7(a). triggexrs the 15-
day time frame.

¥ For exampls, a Local Rule 206 conference triggers the parties’
responsibility under Fed. R. civ. P. 26(a) (1) ta provide “"initial
disclosures, " including the identification of vindividuals likely to
have discoverable information relevant to disputed facts alleged
with particulerity in the pleadings." This ebligation would be
impossible to perrorm prior to the time when defendants are required
to respond to the cemplaint because disputed facts will not have
been "alleged with particularity in the pleadings."

TOTAL P.@3
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CERTIFICATE OF SERVICE

I hereby certify that on Septernber 7, 1999 & wue and correct ¢opy of the foregoing
PLAINTIFE'S LOCAL RULE 206(d) CERTIFICATION was served via first class, U.S. mail,

postage prepaid, on the following:

Attorneys for Defendants Janet Reno, Jack Quinn, Howard Shapiro
and the Executive Office of the President:

Anne L. Weismann, Esq.

John R. Tyler, Esq.

U.S. DEPARTMENT OF JUSTICE
Room 1074

901 E Saeet, N.W.

Washingrton, DC 20004

Attorneys for Defendant Lanny J. Davis:

Timothy B. Mills, Esq.
Michael Guiffre, Esq.
PATTON BOGGS, L.L.P.
2550 M Street, N.W.
Washington, DC 200371350

/‘Uﬁé b K
PaulJ. @anedes %
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FAX TRANSMITTAL COVER SHEEL

DATKE: sSaptember 14, 1999
TO: SHELLI PETERCON
FAX NUMBER: (dugz) 486=

FROM! John R. Tylev

OFFLCE NUMRFR: (20d] 514~-21006
FAX NUMBERS: (202) w16-8470, 02U oFr 8460

yHERE ARE A TOTAL UF _6__. PAGLE INCLUDING TH1S COVER PAGE LN
THIE 'W'RANSMITTAL

QDHEIDE!IILL_::_AETOBEEX:QLIBNILAITOE!EI_IQBK_RRODHSI_IBIIILEGBD

The information contained in this facsimile message s
praotected by the attorncy-client and the attorney workK product
privilegee and il is contidential information intended only for
the use of the individual or entity named above. If the rearer
of this message is not the intended recipient, you are hereby
natified that any disgemination, distribution, or copying of this
cemmunication is strictly prohibited. 1f you have received this
communication in error, please jmmediately notify the gender by
te)ephone &0 that arrangcments may pe made for return of the

original.

NEED COMMENTS, TIF ANY, AS SOON AS 1'OSSIBLE

P.91-86
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMEIA

DRAFT

civil Act. No, 1;99CV02010 (RCL)

M. DENNIS SCULIMBRENE,
Plaintiff,
v.
JANRT RENO, et al.,

pafendants.

V\—’vvvvvvvl—d

COVERNMENT DEFENDANTS' RELLY IN SUPPORY OF THEIR
OBJECTTONS TO PLAINTIPT'E LUCAL RULE 4U% PELATTD
CASE_DECIGHATION i

Plaintiff, in hic memorandum filed un Septomber 1, 1399,
aryues that the ahovc-captionwd case and m_e.:mnder_;f__rbl. civil
Action Ne. 9€-212%, are ninexplicakly (sic] intertwined, and
consruently trelated' under TLocal Rule 405 (n) " plainl.iff's
Mem. at 7. 1IN support, plaintilf arguce principally tha!. he iz a
"Rey, material witness to Filegate" and also na key witnass to
the Travelgate scandal, which, in turn, lead to the public
revelation of Filegate." 14, at 3, 5. Plaintiff cven gnes on to
say that this court should nretain" his lawsuit because it "has
an inherent duty, if not an obligation, to protect plaintiff as
an important, material witnese {n a case pending pefore it." I1d.
at 7.

plaintiff's histrionic accugation that he needs “protection®
by the Court as a npaterial witness" in Alexander is highly
objcctionah1e for obviwus reasons. Needlesc and haselcse
accusations such as this never asglst any court tv addrces the
jasuce before it. MNore L~ the point, when shorn uf thelr

inflammatory rhetoric and wild accusal ions, plaintiff's arqumwnts
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do nol snpport his contention that an axception shruld be made in
thie lawsnit under Local Rule 405 tou the Court's pilicy that
cages be mTandomly assiyned.

In thia regard, Lh# government Jdefendants in Ihiis casc are
admittedly not in a posil.ion to judge whether or not Wr.
geulimprune might pe 2 wpakerial witness" in the alexander case,
as hc contends. Howevar, plaintits’s purported value s a
witnees in Alexander {s entirely irrelevant to the issue berore
+he Court. Even if it were assumed, aryyendo, that plaintiftt
might have xnowledge bearing on the specilic matters at jssue in
that case, the fact remains that the saparate claims that he
bringe on his own behalf in this case are wholly unrelated.

Wc are, quite trankly, at a los€ to understand how
plaintiff's handicap discrimination claim (count 1) bears upon
the Privacy Act claim and torlL claims at issue in Aleyander,
which concern whether the "FBI impropcrly handed over to the
white llousc hundreds of FBI films of former political appointees
and government emp)oyees under |.lhe Reagan and Bush
administrations.” 971 F. supp. 603, 6US5 (D.D.C. 1997). Just as
clearly, plaintifl's ~ivil rights and Divens claims (Counts ITI
and IV), which are also amployment-rn1nted (ne was allegedly
injured in his job}, ar® ba3scd on numkIoud dicorele allegations
which ar+ wholly outside af, and have Mo pearing upon, wWhat 1s nl
jgsue in Alexander, as set torth in the goyornmeut defendants’
objectiims to plainlilf's rclated caxe designation filed on

August 20, 1929. Tndeed, plaintiff daes not 4ispute this as
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suoh, but posits inetead Lhat there are wiliessea common to hath
caceg. See Mem, at 4. Even if this were ymssibly true (alltuugh
tnis is far fvom certain), the fact remains that the cmployment.
claime at issve in thic case are separate and distinct from
Alexander, are bascd on alleyed events having nn bearing on the
ipsuce in Lhat case, and are hrought agalnsi separatc defendanis.
For this reason, plalntilf ultimotely rests on the
proposition (Mem. at 7) that his case and Alexapder arc ralated
because they both include Privacy Act claims. Mr. Sculimbrene,
nowever, was not a Reagan or Bush Administration politicail
appointec. As concerns plaintiff's own FB. background
investigation saterials, the fact that Mr. Sculimbrene ot all
times rclevant to his complaint worked in the Clinton White Hous#
immediately distinguishce his Privacy Act claim from what is at
luxmue in Alexandscr . See Alexander v. FDI, ¢,h. Nus. 96-2123, 97-
1288, Memorandum and Arder at 1U (D.D.C. April 186, 1999) (finding

thal. testimony relating to the FBI background {nvestigation tiles

of currvent White House employces 1% irrelevant to plaintiffs!
claims). Plainciff ntherwise refers in support of his Privacy
Act claim to rceords tha+ have nothing ho do Wwith the records at

iggue in Alexander. sge Mem. at 7.

perhaps what ic most Lreubling about plaintifr's argunents
in gupport of his related vases designation is his representatian
that the Court in alexapder has ngeveloped <ubstantial expertise
* ¥ « [on]) haw government secords were maintained and misused by

the Clinton White House." Mem. at 7 (emphasis added). This

=-3-
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suggests that plaintiff, upon presuming to know how the court
will ultimately rule in Alexander, seeks to manipulate the Local
gules [or purpoces of "lorum shopping.'" Tecal Hule 405 alloWwg
for legitimatcly relatsl casea to be assigned to the same Judge
for the rommon-eense purpose of achieving judicial afficiency-
one Rule does not exixl. 50 that a plaintiff can have A case
assiyned to a Judqe whom he prosumes will be prajudiced on hie
pehalf. Any such presumption and consenquent manipulation of the
Rule degrades the judicia] process and should not conduned.

For Lhis reason, in addition to the grounds cat forth in the
government defendants' objactions to plaintiff's Local Rule 405
designation, it it respectfully requested that this case be
randomly assigned by the Calendar committee in the ordinary
tashion.

Respectfully aubmitted,

PAVID W. OGDEN
Aeting Asslstant Attorney General

WTTMA A. LEWIS
United bBtates attarncy

ANNF Ti. WELSMANN
(D.¢. Bar No. 208140)
JoHN R. TYLEK

(D.c.. Bar No. 297711%)

civil Division

v.s. Department of Tustice
yol E. 3treet, N.W., Rm 1074
washington, D.C. 20004

fel: (202) b14=2356

Fax: (202) 6l6-8470

.
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ATTORNEYS FOR DEFENDAN
RENO, QUINN, SHAPIRO, AND
THE EXECUTIVE OFFICE OF
THE PRESIDENT.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. DENNIS SCULIMBRENE,

DRAFT

Ccivil Act. No. 1:89CV02010(RCL)

Plaintiff,
V.

JANET RENO, et al.,

Defendants.

[ A e e et

MEMORANDUM IN SUPPORT OF DEFENDANTS QUINN
AND SHAPIRQ'S MOTION TQ DISMISS

PRELIMINARY STATEMENT

Plaintiff alleges in this lawsuit, inter alia, that former
Ccounsel to the President Jack Quinn and former FBI General
counsel Howard Shapiro took various retaliatory actions against
him relating to his duties as a FBI Special Agent assigned to the
White House complex. Based on these allegations, plaintiff
brings claims for money damages against defendants Quinn and
Shapiro under 42 U.S.C. § 1985 and the first and fifth
amendments .V

As established below, the civil rights and Bivens claims
against Quinn and shapiro are parred as a matter of law and must
be dismissed for lack of subject matter jurisdiction. It is
established law that the Civil Service Reform Act of 1978
("CSRA"), Pub.L. 95-454, 92 stat. 111 (codified in various
sections in 5 U.S.C.), provides the exclusive relief available to

federal employces for employment-related claims. Moreover,

Y plaintiff brings separate claims, not addressed here,
against the FBI under the Rehabilitation Act and against the
Executive Office of the President under the Privacy Act.
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although the CSRA provides different remedies to different
employees depending on an individual's employment status and the
nature of the action being challenged, it is irrelevant that the
remedies available to any particular individual might not provide
complete relief or that Congress has chosen under the CSRA not to
provide any remedy at all. It is enough, as in this case, that
the matters complained of come within the CSRA's broad remedial
scope. Because the remedies available to FBI employees are
specifically prescribed under the CSRA, the Court is without
jurisdiction to grant additional relief to plaintiff under the

constitution or 42 U.S.C. § 1985,

1. Plaintiff's Allegations®

Plaintiff at all times relevant to his complaint was
employed as a FBI Special Agent assigned to the FBI's "White
House Liaison Office" where his duties included “jinterviewing
White House executives and staff * * * requiring access to the
White House [complex)." Complaint, § 13.¥ 1In specific regard
to his claims against defendants Quinn and Shapiro (Counts III
and IV), plaintiff complains of rétaliatory actions taken against
him relating to the performance of his official duties at the

White House beginning in 1993.

¥ pefendants do not admit the validity of plaintiff's averments.
However, for purposes of this motion, the allegations stated in
the complaint can be assumed as true. [CITE].

¥ after suffering a severe head injury outside of work,
plaintiff retired from the FBI in August 1996. Id., §§ 96, 139.

-2 -
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According to plaintiff's version of events, the White House
publicly announced in May 1993 that the White House Travel Office
staff were being fired for alleged financial improprieties and
that the FBI would undertake a criminal investigation. Id. ¥ 27.
Plaintiff alleges that two months prior to this announcement, in
early March 1993, Assistant White House Counsel William Kennedy
and others had questioned him about the background and political
views of the Travel Office staff. Id. § 17. It was plaintiff's
opinion, shared with his FBI superior at the time, that the White
House was "looking for an excuse to fire the White House Travel
office employees and that the FBI was 'used' to provide that
excuse." Id, Y 19. It was furthermore plaintiff's opinion that,
after the FBI's criminal investigation was announced, the Travel
office was not properly "secured" and that there were possibly
#chain of custody issues." Id. Y% 31-32. 1In addition, plaintiff
subsequently appeared as a defense witness in the criminal trial
of Billy Dale, former head of the Travel Ooffice. Id. 9 60.
According to plaintiff, his testimony "received substantial press
coverage, much of which was unfavorable towards the White House
[and] the FBI." JId. 61.

In addition to the above matters, plaintiff's claims against
ouinn and Shapiro are based on allegations relating to the FBI
files controversy. Plaintiff alleges that David Craig
Livingstohe and Anthony Marceca, assigned to the White House
Office of Personnel Security, were responsible for obtaining FBI

background investigation materials on "hundreds of former Reagan

-3~
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and Bush Administration appointees." Id. § 103. Plaintiff
states that he had been responsible for conducting Livingstone's
own background investigation when he was hired at the White
House. Id. ¥ 20. Plaintiff further represents that, in the
course of this investigation, he was advised by Bernard Nussbaun,
then Counsel to the President, that Livingstone had been
recommended by Hilary Clinton. 1Id. § 23. Plaintiff allegedly
memorialized this information in a memorandum ("insert") which
was placed in Livingstone's investigation file. Id.

Plaintiff subsequently gave an "unsworn interview" to Senate
Judiciary Committee staff about, inter alia, the alleged
connection between Livingstone and Hilary Clinton. Id. § 108.
Plaintiff also "gave sworn testimony to U.S. House of
Representatives investigators” in which he "again linked
Livingstone's hiring to Hillary Rodham Clinton." Id. T 115.

Oon or around the same day that he testified before the House
committee, plaintiff states that defendant Shapiro notified the
White House of the "insert" in Livingstone's investigation file
relating to Nussbaum's "statement linking Livingstone's hiring to
Hillary Rodham Clinton." Id. § 116. The following morning,
Shapiro and another FBI lawyer allegedly "dispatched" two FBI
agents to interview plaintiff regarding this insert. Id. § 117.
Plaintiff further alleges that he received anonymous telephone
calls "warning him" that defendants Quinn and Shapiro "were
planning to discredit and harm Plaintiff by attempting to tie him

to another FBI agent detailed to The White House who had recently

-4-
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been convicted of falsifying FBI background investigation
records." Id., § 124.

Plaintiff additienally accuses Quinn of sending "a false and
disparaging letter to FBI Director Louis J. Freeh wrongly
accusing Plaintiff of falsifying his three-year old insert about
Livingstone's hiring." Id. § 126. It is plaintiff's contention,
based on "information and belief," that Shapiro and possibly
others at the FBI participated in drafting the Quinn letter to
Director Freeh. Id. § 127. Plaintiff also asgerts that "Quinn,
Shapiro, and anyone else who participated in [the] preparation of
the letter obviously knew or had reason to know that they were
accusing Plaintiff, albeit wrongly, of conmmitting a criminal
offense." I1d. § 129.

Plaintiff lastly complains of statements made on television
talk-shows by defendant Lanny Davis which allegedly "disparaged
Plaintiff's credibility, and otherwise harmed Plaintiff."¥ Id,

§ 130. Plaintiff alleges, again based on "information and
belief," that Davis either communicated with, or received
background information from, Quinn and Shapiro to assist him on
what to say about plaintiff when appearing on these television

talk-chows. Id, §§ 135-36.Y

¥ plaintiff's claims against defendant Davis relate to actions
taken solely in his capacity as a private citizen and he is,
accordingly, represented by private counsel in this action.

Y plaintiff alleges numerous other retaliatory actions that are

not specifically attributed to defendants Quinn and Shapiro.

These allegations include: (1) that he was subject to a random
(continued...)

-5 -
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2. Plaintiff's Individual Claims
E 1 ! Q L] i s] .

Pursuant to the above allegations, plaintiff brings civil
rights claims (Count ITI) against Quinn and shapiro (and
defendant Davis) under 42 U.S.C. § 1955, contending: (1) that
they "intentionally, maliciously and wrongly conspired to injure
Plaintiff in his person and property on account of his lawful
discharge of the duties of his office, namely, that of a Special
Agent for the FBI;" and (2) that they "intentionally, maliciously
and wrongly conspired to injure Plaintiff in his person and
property on account of plaintiff's having provided testimony in a
court of law of the United States." Complaint, §§ 155-56.

Plaintiff additionally brings Bivens claims (Count IV)
against Quinn and Shapiro alleging: (1) that they violated his
first amendment rights "by retaliating against him for testifying
in a court of law of the United States and before the U.S. House
of Representatives Government Reform and oversight Committee, and
for giving an unsworn interview to the U.S. Senate Judiciary
Committee; and (2) that they violated his £ifth amendment rights

"by wrongfully and maliciously causing damage to Plaintiff's good

3 (...continued)

drug test (id. ¥ 55); (2) that he was taken out of consideration
for the position as Inspector General of the Department of
Veterans Affairs (id. 99 57, 64); (3) that he was subject to
"repeated pranks" that "went unheeded" by FBI management (id. 1
63); (4) that he was subject to various internal investigations
by the FBI's Office of Professional Responsibility, including one
directed to the alleged misuse of his government parking pass
(id. ¢ 81, 86); (5) that he was subject to an allegedly
unnecessary five-year security background reinvestigation (id. 9
102); and (6) that his permanent White House pass was canceled
(id. ¢ 113).

-5=-
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name, reputation, honor and integrity without due process of
law." Complaint, §§ 159-60.

3. The CSRA's Statutory Framework

The CSRA established an integrated and comprehensive scheme
to promote professionalism and efficiency in the federal work
force while protecting the rights of federal employees. See S.
Rep. No. 95-969 at 2-3, reprinted in, 1978 U.S. Code Cong. &
Admin. News, 2723-26 (1978); Lindabl v. OPM, 470 U.S. 768, 773
(1985). Pursuant to this scheme, the CSRA provides federal
employees with a number of substantive and procedurai rights,
including the right in certain cases to administrative review of
adverse personnel actions by the Merit Systems Protection Board
("MSPB") and limited judicial review.¥

The CSRA additionally authorizes the Office of Special
Counsel to investigate and protect federal employees from
prohibited personnel practices. See 5 U.s.C. § 1214
("Investigation of prohibited personnel actions; corrective
actions"); 5 U.S.C. § 2302 (definitions of "prohibited personnel

practices"). Included within these provisions is a prohibition

¥ gee 5 U.S.C. § 7701(a) ("An employee, or applicant for
employment, may submit an appeal to the Merit Systems Protection
Board from any action which is appealable to the Board under any
law, rule, or regulation"). See Carducci v. Regan, 714 F.24 171,
175 (D.C. Cir. 1983) (setting forth generally the level of review
available to employees relating to different classes of personnel
actions). See alse, the Federal Courts Improvement Act of 1982,
Pub. L. No. 97-164, 96 Stat. 25 (1982) (by which Congress created
a new Article III court — the United States Court of Appeals for
the Federal Circuit — and vested it with exclusive jurisdiction
over final orders and decisions of the MSPB). See 5 U.S5.C. §
7703 (b) (1); 28 U.S.C. § 1295(a)(9) (1988).

-7
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against violating the "merit system principles" set forth in the
CSRA that require the government "to treat its émployees fairly
and shield them from capricious actions, personal vendettas,
favoritism, and the like." Roth v. United States, 952 F.2d 611,
614 (lst Cir. 1981). The merit system principles are broadly
defined and include the requirement that "[a]ll employees and
applicants for employment should receive fair and equitable
treatment in all aspects of personnel management * * * and with
proper regard for their privacy and constitutional rights." 5
U.S.C. § 2301(b)(2). Employees also receive protection "against
reprisal for the lawful disclosure of information which the
employees reasonably believe evidences" the violation "any law,
rule, or regulatien," or mismanagement, an abuse of authority, or
Wa substantial and specific danger to public health or safety."
5§ U.S.C. § 2301(b) (9).

Different employees are entitled to different protections
under the CSRA depending generally on their employment status and
the type of personnel action at issue.” FBI employees serve in

the excepted service. 28 U.5.C. § 536. While excepted service

Y ynder the CSRA, federal employees are divided into three main
classifications. "Senior Executive Service" employees occupy
high-level positions in the Executive Branch but do not require
appointment by the President or confirmation by the Senate. 5
U.S.C. § 3132(a)(2). “cCompetitive service" employees consist of
all other employees for whom appointment by the President and
confirmation by the Senate is not required and who are not
specifically excepted from the competitive service by statute.
1d. § 2102(a). The "“'excepted service' consists of those civil
service positions which are not in the competitive service or
the Senior Executive Service." JId. § 2103(a).

-8~
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employees with sufficient tenure are generally eligible to invoke
MSPB appeal rights relating to adverse personnel actions, 5
U.S.C. § 7511, Congress has expressly provided that non-
preference eligible employees of the FBI do not have these
rights. Id. § 7511 (b) (8) (subchapter providing MSPB appeal rights
ndoes not apply to any employee * * * whose position is within *
% + the Federal Bureau of Investigation").

In addition, although excepted service employees are
generally eligible to invoke the Office of Special Counsel
procedures relating to prohibited personnel practices, Id. §
2302 (a) (2) (B), Congress has expressly denied this remedy to FBI
excepted service employees. Id. § 2302(a) (2) (C) (ii). Instead,
in a provision relating solely to the FBI, Congress has provided
a single prohibited practice; reprisal for whistle-blowing. This
provision authorizes the Attorney General to prescribe
regulations to prevent this prohibited form of personnel
practice.

ARGUMENT
BECAUSE THE CSRA PROVIDES PLAINTIFF HIS EXCLUSIVE
REMEDIES FOR EMPLOYMENT RELATED CLAIMS, HIS BIVENS

AND CIVIL RIGHTS CLAIMS BROUGHT AGAINST DEFENDANTS
OUINN AND SHAPTRO SHQULD BE DISMISSED

The CSRA was enacted to "replace the haphazard arrangements
for administrative and judicial review of personnel action(s]."
United States v. Fausto, 484 U.S. 439, 444 (1988). The Supreme
court describes the CSRA as "an integrated scheme of
administration and judicial review, designed to balance the
legitimate interests of the various categories of federal

-9 -
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employees with the needs of sound and efficient administration."
Id. at 445.

In recognition of the balance struck by this integrated
statutory scheme, the Supreme Court in Bush v, Iucus, 462 U.S.
367 (1983), held that it would be inappropriate to supplement it
by the creation of a Bivens remedy to address the employment
claims at issue. As defined by the Supreme Court, the guestion
before it was "whether an elaborate remedial system that has been
constructed step by step, with careful attention to conflicting
policy considerations, should be augmented by the creation of a
new judicial remedy for the constitutional violation at issue."
Id. at 388. Congress, the Court determined, is in a far better
position to evaluate appropriate remedies for federal employees
because it not only has "developed considerable familiarity with
balancing governmental efficiency and the rights of employees,
but it also may inform itself through factfinding procedures such
as hearings that are not available to the courts." Id. at 389.
See_also Schweiker v. Chilicky, 487 U.S. 412 (1988) (in view of
the existence of a comprehensive statutory scheme governing
social security disability claims, Congress is in a better
position to determine whether the public's interest would be
served by granting additional remedies outside of this scheme).

pPursuant to these principles, federal employees cannot
obtain Bivens remedies for employment-related injuries. Spagnela
v. Mathis, 970 F.2d 223 (D.D.C. 1988) (en banc). These same

principles also bar federal employees from bringing employment-

10—
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related claims under pre-existing civil rights statutes, such as

42 U.S.C. 1985. Spagneola v, Mathis, 809 F.2d 16, 28 (D.C. Cir.
1987) ("Spagnela I"), reh'g en banc, 970 F.2d 223 (D.C. cir.

1988) (the CSRA forecloses the resort by federal employees to pre-
existing statutory actions relating to personnel claims). See
also Suzal v, Director, U.S. Information Agency, 32 F.3d 574,
585-86 (D.C. Cir. 1994) (CSRA "implicitly repealed prior laws to
the extent that they conferred implied rights to judicial review
of personnel actions"); Mittleman v. U.S, Treasury, 773 F. Supp.
442, 229 (D.D.C. 1991) ("our Court of Appeals has held that the
CSRA is the exclusive remedy for aggrieved federal employees and
that, therefore, they are precluded from resorting to §
1985(1)").

Moreover, when applying the above holdings, it is irrelevant
that the CSRA remedies available to a particular plaintiff are
inadeguate. It is established law in this Circuit (and all
others) "that it is the comprehensiveness of the statutory scheme
involved, not the 'adequacy' of specific remedies extended
thereunder, that counsels judicial abstention." Spagnela, 859
F.2d4 at 227; id. at 228 ("a case-by-case examination of the
particular administrative remedies available to a given plaintiff
(is] unnecessary"). This is true even where Congress has chosen
under the CSRA to deny remedies entirely. Id. ("the preclusive
effect of Bush extends even to those claimants within the system
for whom the CSRA provides 'no remedy whatsoever'") (citation

omitted). See Mittleman v. U,S. Treacury, supra, 773 F. Supp. at

-11-
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449 ("the fact that Congress explicitly denied a remedy to
schedule A employees shows an intention to deny them a statutory
or constitutional remedy for damages"); McGregor v. Greer, 748 F.
supp. 881, 884 (D.D.C. 1990) ("Congress's explicit denial of a
remedy to Schedule C employees shows an intention to deny them
court access to challenge dismissals"); Information Systems &
Network Corp. v, Health & Human Sservices, 970 F. Supp. 1, 10
(b.D.C. 1997) (where a comprehensive remedial scheme is in place
and the omission of damage remedies is not inadvertent, "even if
congress provided 'no remedy whatsoever,' this is enough to
preclude a Bivens action") (citation omitted) .Y

In regard to plaintiff's claims, Congress did not
winadvertently" omit remedies under the CSRA for FBI excepted-

service personnel.y Tn recognition of this obvious fact, the

¥ see also, Lee v. Hughes, 145 F.3d 1272, 1275 (llth cir. 1998)
("the CSRA precludes a Bivens remedy in this case notwithstanding
the fact that the CSRA does not provide administrative or
judicial review of the adverse personnel action"); Jones V. TVA,
348 F.2d 258, 264 (6th cir. 1991)("In the field of federal
employment, even if no remedy at all has been provided by the
CSRA, courts will not create a Bivens remedy"); i
states, 928 F.2d 829, 840 (9th cir. 1991) (“the CSRA precludes
even those Bivens claims for which the act prescribes no
alternative remedy"); Yolk v, Hobson, 866 F.24 1398, 1403 (Fed.
cir.), cert. denied, 490 U.S. 1092 (1989) (no Bivens remedy even
if employee lacks "access to all of the procedures and remedies
of the CSRA").

¥ 7o the contrary, pursuant to the balance struck by Congress
under the CSRA, such remedies have been expressly limited. See 5
U.S.C. § 2302(a) (2) (¢) (for purposes of applying the CSRA's
section relating to "prohibited personnel practices," the term
executive "agency" does not include the FBI); 5 U.S.C. §
7511 (b) (8) (the CSRA's provisions relating to "adverse actions" do
not apply to the FBI).

-12-
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courts have declined to extend remedies to FBI personnel outside
of those permitted under the CSRA. Tahy v. United States, 1999
WL 651388 (10th Cir. Aug. 26, 1999) (in affirming the dismissal of
a Bivens claim brought by a former FBI Special Agent, the court
held that "we will not create a Bivens remedy in a federal
employment action, even if the CSRA provides the employee with no
remedy at all"). See also, Feit v. Ward, 886 F.2d 848, 855-56
(7th cir. 1989) (overturning a prior decision which had extended
Bivens remedies to a FBI Special Agent as being contrary to
Supreme Court precedept); Bolivar v. Director of the FBI, 846 F.
Supp. 163 (D. Puerto Rico 1994) (dismissing Bivens claims brought
by FBI employees).

Just as clearly, the specific claims at issue in this case
against defendants Quinn and Shapiro are employment-related and
within the CSRA's broad remedial scope. See Spagnola, 859 F.ad
at 229 ("there can be little doubt as to whether Congreses has
prought claims like those advanced by (appellants] within CSRA's
ambit"); Lombardi v. Small Business Admin., 889 F.2d 959, 361
(10th Cir. 1989) ("(Plaintiff's] position as a federal employee is
central to his complaints, and it is this employment relationship
that the Supreme Court emphasized in Bush and its progeny, rather
than the nature of the specific violation involved").

Thus, as set forth above, plaintiff's claims against Quinn
and Shapiro all relate to and arise from the performance of his
duties as a FBI Special Agent assigned to the White House,

including his observations of the White Houge Travel Office
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affair (e.g., his bellef that the criminal investigation of that
office was an "excuse" to fire Travel Office staff, and that
there were "chain of custody" issues relating to that
investigation), and his background investigation of David Craig
Livingstone, who plaintiff believes was "linked" to Hillary
Cclinton. Plaintiff apparently contends that his v1linking" of
Livingstone to Hillary Clinton, and his subsequent testimony at
the trial of Billy Dale and his statements to congressional staff
relating to these various matters, purportedly embarrassed the
FBI and the White House, thereby giving Quinn and Shapiro motive
to retaliate against him. According to plaintiff, Quinn (with
the alleged assistance of Shapiro) defamed him in his letter to
FBI Director Freeh, and both Quinn and Shapiro (and possibly
others) allegedly assisted defendant Lanny Davis in further
defaming him on various television talk-shows.

The merit system principles set forth under the CSRA
encompass these allegations. These principles are broadly
defined to include, inter alia, the injunction that federal
employees "should receive fair and equitabkle treatment in all
aspects of personnel management * * % and with proper regard for
their privacy and constitutional rights.” Id. § 2301(b)(2). In
essence, plaintiff complains of unfair treatment and injury
relating to the execution of his official duties (see Count III,
Complaint § 155: alleging a conspiracy to injure him "on account
of his lawful discharge of the duties of his office"), and a

consequent violation of his constitutional rights (see Count 1V,
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Complaint § 160: alleging that defendants "“wrongfully and
maliciously caus[ed) damage to Plaintiff's good name, reputation,
honor and integrity without due process of law"). See Roth v.
United States, supra, 952 F.2d at 614 (the merit system
principles require the government "to treat its employees fairly
and shield them from capricious actions, personal vendettas,
favoritism, and the like").

The merit system principles also protect employees from
nreprisal for the lawful disclosure of information which the
employees reasonably pelieve evidences" the violation of any law,
rule, or regulation. Id. § 2301(b) (9). This principle
encompasses plaintiff's additional claims that his civil rights
and first amendment speech rights were allegedly violated
for "having provided testimony in a court of law of the United
States" (Complaint § 156), and for testifying "before the U.S.
House of Representatives Government Reform and Oversight
Committee, and for giving an unsworn interview to the U.S. Senate
Judiciary Committee (Complaint § 159) .1

The fact that plaintiff is denied specific relief under the
CSRA relating to any of these matters is irrelevant to the
Court's analysis, as established above. E.g., Spagnola, 859 F.2d

at 227 ("it is the comprehensiveness of the statutory scheme

1% a< get forth in footnote 5, supra, plaintiff alleges numerous
other retaliatory actions that are not specifically attributed to
either Quinn or Shapiro. Even if it were plaintiff’s contention
that these defendants were somehow responsible for these alleged
retaliatory acts, they are unquestionably employment-related and
within the CSRA's broad scope.

-15-
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thereunder, that counsels judicial abstention"). It "is not for

the judiciary to question whether congress' ‘response [under the

CSRA was] the best response, [for] Congress is the body charged

with making the inevitable compromises required in the design of

a massive and complex * * * program.'" Id, at 228 (citation

omitted). Pursuant to these principles, plaintiff is barred as a

matter of law from going forward on his claims under § 1985 and

the constitution.

For the foregoing reascons, defendants Quinn and Shapiro's

CONCLUSION

motion to dismise plaintiff's damage claims against them for lack

of subject matter jurisdiction should be granted.

Respectfully submitted,

DAVID W. OGDEN

acting Assistant Attorney General

WILMA A. LEWIS
United states Attorney

ANNE L. WEISMANN
(D.C. Bar No. 298190)
JOHN R. TYLER

(D.C. Bar No. 297713)

civil Division

U.S. Department of Justice
gol1 E. Street, N.W., Rm 1074
washington, D.C. 20004

Tael: (202) 514-2356

Fax: (202) 616-8470
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ATTORNEYS FOR DEFENDANTS
RENO, QUINN, SHAPIRO, AND
THE EXECUTIVE OFFICE OF
THE PRESIDENT.

Date: September 27, 1999.
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THE WHITE HOUSE
WASHINGTON

MEMORANDUM TO: All EOP Staff

FROM: Beth Nolan @&/%’7

Counsel to the President

SUBJECT: REQUEST FOR DOCUMENTS

M. Dennis Sculimbrene has filed a lawsuit alleging in part that the White House
maintains files on him in violation of the Privacy Act. To allow us to respond to these
allegations, please conduct a thorough and complete search of all your records --
whether in hard copy, computer form, or any other form -- for any of the following
material:

Any and all documents relating or pertaining to M. Dennis Sculimbrene. To
the extent that you have responsive documents, please provide a copy of
the file folders or file jackets that the documents were contained in as well
as the documents.

Every employee is responsible for searching his or her own files and records to ensure
a comprehensive search. Each office head or Assistant to the President must certify
that his or her staff has done a complete and thorough search.

In addition, if you believe that files from your office that have been sent to the Office of
Records Management may contain responsive information, please advise us so that we
may ensure that all responsive docum;i\ts’t;ave been located.

All materials must be provided to Shelli Peterson (OEOB Room 482) by noon on
Thursday, September 30, 1999. If you have any questions, Shelli can be reached at
456-7804.






Y AC 480 kY. 1UM493) Summons in a Civil Action

i ' ——
e Hnitedr States Bistrict Court
DISTRICT OF COLUMBIA .
M. Dennis Sculimbrene,
Plaiacifs,
SUMMONS IN A CIVIL CASE
V. CASE NUMBER:
Janet Reno, et szi.,
Defendants. CASE NUMBER 1:99CV02010

JUDGE: Royce C. Lamberth

DECK TYPE: Civil General

TOZW&MaMaMmquMammn DATE STAMP: 07/26/1999

Lannv J. Davis
12517 Bracken Hill Lane
Rockville, Maryland 20854

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

Larry Xlayman, Esq.
JUDICIAL WATCH, INC.
501 School Street, S.W.
Suite 725 CT
Washiagton, DC 20024

an answer to the complaint which is herewith served upen you, within __ 0 days after service of
this summons upon you, exclusive of the day of service. If you fail to do sq, judgment by default will be taken against you for
therelief demanded in the complaint. You must also file your answer with the Clerk of this Court within a reasonable period of
time after service.

e d)

e

NANSY MAVEQLWHITTINGTON JUI 28 1
CLERK " DATE

N

{8v) DEPUTY CLEAK VLA

(ple)




AQ 440 (Rev. 10/93) Summons 1n a Civil Action

RETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by me ' = July 28,1 999 @ 9:30 pm
NAME OF SERVER (FIINT) TITLE
Marshall F. Parsoms, Jr. Private Process Server

Check one ocx ~elow to indicate appropnate method of service

Leit ccoies nereof at the defendant's dwelling house or usual place of abode with a person of suitable age ana
Qiscretion t=en residing therein.
MName of oerson with whom the summons and complaint were left: Carolyn Davis, wife, 12517
Bracken Hill Lane, Rockville, Maryland 20854

D Retumed unexecuted:

D Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SEZRVICES TOTAL

DECLARATION QF SERVER

\
| cectare under penalty of perjury under the laws of‘the U

_ regoing
information cantained in the Return of Service and Stat nt of\Sa ice k
Executed on _August 2, 1999 ) /l N :
Date STgrture of SeMer S ITOL PROCESS SERVICES
1327 18th Street, N.W.
‘Washington D G 20009
Adoress of Server (202) 667-0050

* Notice of Right to Consent to Trial Before a United States Magistrate Judge

T wng ay 18ve 2 summans sea Ruie 4 of ha Fedaral Awas of Cvil Procedura.



Judicial

Watch

VIA HAND DELIVERY
August 11, 1999

Kathleen A. Behan, Esq.
ARNOLD & PORTER

555 12th Street, N.'W.
Washington, DC 20004-1202

Re: M. Dennis Sculimbrene v. Reno, et al., Case No. 1:99-c¢v-2010 (RCL) (D.
District of Columbia)

Dear Ms. Behan:

Pursuant to our conversation yesterday, August 10,1999, we understand that you have agreed
to accept service of process on behalf of Jack Quinn in the above-captioned matter. Accordingly, we
are enclosing a Summons and a copy of the Complaint, and will consider service to have been
effected as of today’s date, August 11, 1999.

Thank you for your cooperation in this matter.

Sincerely,

JUDICIAL WATCH, INC.

D e

Paul J. Orfaneges

Enclosures

501 School Street, S.W., Suite 725, Washington, D.C. 20024, Tel: (202) 646-5172
Fax: (202) 646-5199



CERTIFICATE OF SERVICE

I'hereby certify that on August 12, 1999, a true and correct copy of the foregoing
NOTICE OF FILING PROOF OF SERVICE was served via first-class mail, postage prepaid, on
the following:

The U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, DC 20530

The Executive Office of the President
1600 Pennsylvania Avenue, N.-W.
Washington, DC 20500

Wilma Lewis, Esq.

U.S. Attorney for the District of Columbia
555 - 4™ Street, N.-W.

Washington, DC 20001

Kathleen A. Behan, Esq.
Amold & Porter

555 - 12" Street, N.W.
Washington, DC 20004-1202

Howard Shapiro
8303 Bryant Drive
Bethesda, MD 20817

Timothy B. Mills, Esq.
Patton Boggs, LLP
2550 M Street, N.W.
Washington, DC 20037

itz ern

Robert J. Co;ry




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. DENNIS SCULIMBRENE,
Case No. 1:99CV02010 (RCL)

Plaintiff,
v.

JANET RENGQO, et al.,

Defendants.

NOTICE OF FILING PROOF OF SERVICE

Plaintiff, M. Dennis Sculimbrene, by counsel and pursuant to Rule 4(1) of the Federal
Rules of Civil Procedure, respectfully submits the attached declaration demonstrating that service
of process has been effected on all defendants. See Exhibit 1.

Respectfully submitted,

Larry Klayman, E

DC Bar No. 334581

Paul J. Orfanedes, Esq.

DC Bar No. 429716

JUDICIAL WATCH, INC.

501 School Street, S.W., Suite 725
Washington, DC 20024

(202) 646-5172

Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. DENNIS SCULIMBRENE,
Case No. 1:99CV02010 (RCL)

Plaintiff,
V.

JANET RENO, et al.,

Defendants.

AFFIDAVIT OF PROOF OF SERVICE

I, Paul J. Orfanedes, hereby declare and say:

1. Tam over the age of eighteen and am not a party to this action.

2. Iam an attorney employed by Judicial Watch, Inc., counsel to Plaintiff in the above-
captioned matter. Ihave personal knowledge of the facts set forth below.

3. Icaused summonses and copies of the complaint in the above-captioned matter to be
sent to the Executive Office of the President, Attorney General Janet Reno, and U.S. Attorney
Wilma Lewis via certified mail, return receipt requested, pursuant to Rule 4(i).

4. Icaused summonses and copies of the complaint to be served on Jack Quinn,
Howard Shapiro, and Lanny J. Davis via private process server. Mr. Shapiro and Mr. Davis were
personally served. Mr. Quinn’s attorney accepted service on behalf of her client.

5. Asreflected by the attached true and correct copies of return receipts received at
Judicial Watch, Inc. by mail, declarations of process servers, and a confirming letter to counsel,
service was effected on the Executive Office of the President, Attorney General Janet Reno, U.S.

Attorney Wilma Lewis, Jack Quinn, Howard Shapiro, and Lanny J. Davis on the following dates:



U.S. Attorney Wilma Lewis
Lanny J. Davis

Executive Office of the President
Attorney General Janet Reno
Howard Shapiro

Jack Quinn

July 28, 1999
July 28, 1999
July 29, 1999
July 29, 1999

July 31, 1999

August 11, 1999

[ declare under penalty of perjury that the foregoing is true and correct. Executed on

August 12, 1999 in Washington, D.C.

Paul J

SL.40 %

anede
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMEIA

T DENNIS SCULIMBRENE,

Plaintiff,

v. Civil Act. No. 1:99CV02010 (RCL)

JANET RENO, etal;,

)

)

)

)

)

)

)

)

Defendants. )
)

e —

JOINT LOCAL RULE 206(d) CASE MANAGEMENT REPORT
Plainaff and defendants, by conpsel 2o mursuant 1o Local Rule 206(), respecttully submit
his Joint Local Rule 206(d) Case Managemrrit Ropor. Thus repott is bemg submined m direct
Jecordance with the express Janguage of I acal Rule 204(d) requininy the parties o file a S@ISINCITT
with the Court describiug all agreements reached aud providing the posisions of ach pary on any
mamers a to which they disagree-

1. Case Tracking Categorys Whether the Cas¢ s Likely to be Disposed of by

Dispositive Motion.

The parties agree that this matter should be placed on the standard track.

Defendants: Defendents Quin, Shapiro and Davis subnir that plaintff’s claims against
them are likely to be resolved by dispositive motions which have been filed and are pending
decision by the Court. Tt is Further anticipated thal the Rehabilitation Act clairn brought against
the Anorney General and the Privacy Act claim brought against the Exccutive Office of the

President (‘EOP™) &so can pe disposed of by motion.

Dnc, 438821
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2. pare fur Joinder of Other Partles; Awmgpdments to Lleadlngs; Narpgwing al Fagtaal
or Legal [ssucs:
The parties agice that the factual and leyal 183ues raised in plainffs complaint cennot be

narowed (by agreement of the pasties) al this time.

Defgndunis: Defendants do nol expect any additional parties © be joined. Defendants

cescrve the right o object should plaintff move 10 amend his Complaint.

3, Assignment (0 Magjstrate Judge.

The parties agree that this case should nat be assigned 0 2 Magistrate Judge.
4. Realjstic Possibiligy of Settlemenl.
The parties agrec that there 1810 realistic possibility of sertlernent at this dme, but remain

open 10 engaging in g0od faith scttlement negouations.

5 Alteruativg Dispute Resolution.

The partica agree that 1t is unlikely that thig case cruid benefit from alternative dispute
resolution procedures or some other form ot alicrnatve dispute resoluiiom.

6. Suovmary Judgmeng Motions and/gr Motlons to Dismiss: Datcs Jor Fillng

Diwpogitive Mationy and Cros:-MQions, Opppyrions and Repligs.

(Imsert plaintiff’s position.}

Defendants: Defendants Quinn and Shapiro’s dispositive motion, filed on Scptember 27,
1999, has been fully briefed and is pending for decision by the Court. Defendamt Davis filed his
dispesitive motion on October 27, 1999. Briefing chould be concluded en defendant Davis’
motion by mid-December 1999. Defendant Davis submirs that thereafter the hearng on his
dispositive motion should be calendarcd for a date that is as soon practicable.

The Attorney General and the EOP request that they be given unsil on or before Tuesday,

February 29, 2000, within which 1o file their dispositive motions relaring to plaintff’s

Dec, 439521
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Rehabilluation Act and Privacy AC claims, and that these motlons be bnefed accordance with

the Court's Lacal Rules.

7. Ipitial Disclosures.

(Insert glaintiﬂ‘s gositign.]

ngcndgg\s‘:.___‘rhe Aucmey Gen

ind the EOP do not pelieve that there is any need to

/’ . L]
dispense |nitial disclosures ipfegard 10 the respective clams brought against them under the

Rehabiljjation A¢ & Privacy Act.

Delendants Quinn and Shapiro objcct 10 providing initial disclosures under Rule 26(2)(1)
at this tame. The dispositive moton braught by (hes¢ defendants 18 currently pending for
decision by the CousT. Even if this motion were derued. defendants Quinn and Shapiro enticipate
that they will plead the defense of qualified {mmunity in answer 10 plaindff’s complaint. These
defendants olso auticipate that they will thezeafter MOVE 10 dismiss plaintiff's claims against
(rem an the gound that they ace rime barred in whale or i part, and becanse plainifl otherwise
fwils to state claims on which rehcf can be granted. Pursuant to the principles of qualilied
imemuniry, defendants Quinn and Shapirn submit that they are entitled to protection against all
discovery at Jeast until the above dispusifive movlons arc adjndicated.

Decfendant Davis submits that the tming for initial disclosures, a3 established in Local
Rule 207(2), should be modified in light of the curTent procedural postuze of the claims asseried
ggainst m. Federal Rule 26(a)(1) requires the parties [a provide limited initial disclosures
regarding “disputed facts allcged with particularity in the pleadings.” Fed. R.Civ. P. 26(a)(1)(A)
and (B). As defendant Davis filed a dispositive motion and has not filed an answer to plaintff’s
Complaint, the parties at uneble at this urme 10 idenufy with any particularity the factual

allegations which mnay be in dispute. Sipee it would be premarure 10 exchange iniuel disclosures

Dex, 438321
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pursuant 10 Rule 26 before defendant Davis files an ansWeT, the Court’s scheduling order should

provide that the parties make inidal disclosures either 10 days after entry of the scheduling order

ar 10 days after dcfendant Davis files an sNSWET, whichever occuls later.

8. Discovery,
1asert aintifl's position.
Defendants: The Artorney (enersl cubrmats that plainrff's Rehabilitation Act ¢laim can
be dismissed as 8 Maitee of law pursuant to die dispositive otion Lo be filed on LT befors
February 29, 200U, and iluat o disenvery ig appropniate or necossary pending the adjudication of

thet motion. 1he EOP submits that plaindfl's Prvacy Art claim cau also be disposcd of by

’

motun. DiscOVeLY, if any, relanng 10 this moucn chould be strictly limited to thc jseue whether R

4g£rﬁmﬂpllcfﬂ% af‘;ﬁ; domu%m the} f:j?:&:n migjrﬁg:nmn zoﬁaiﬂ{ ﬁM
A If after IZCE g ﬂn of guvc{unam { ferﬁms dispositive n10TENS, 2Ny .

discovery is deemed appropriate, guch discovery, other than the d_eposilions of experts, should be
completed within 90 days. The govemment efendants further <ubroit that theye is 10 reason for
the Coun to depart from the preswmy wnprve lirnits on the aumber of interrogatories (25 by each
party) and depositions (5 BY each side) prescribed by Loca) Rule 26.2(b)- The govermment
defendants also reserve the right to move for a protective order limiting e duration of
depositions.

For the reasons stared under tem 7 above, defendants Quinn and Shapiro submit (hal no
discovery is appropnate relating 10 the claims brought against them at least unti) after all initial
dispositive i8sues have been adjudicated. 1F any discovery ;5 ever deemed appropriste relating 10

the clmms against Quinn and Shapito. it should be srictly \imited, by entry of an appropriate

protective order, to the precise issues raixed in plainaff’s camplaint. _

Dow 498511
.4
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Defcndant Davis submils that discovery should not procesd until the Court decides all

pending cspositive motions &3 1 defendants Davis, Quinn and Shapiio. Rulingon dispositive

notinns prior 1o pmcceding with diseovery ¢ appropriaiz n this case, pm'icululy with regaid ta

Jefendant Davis’ motion Jiamiss. which 15 based in part on defendant Davis’ excreise of s
Fiist Amendient nghts. The D.C. Cucuit has recognized that summary procrdurcs are essential
tu protect persons from incurring the substantial cust of defending libel suits, which woulil
discourage e full and free cxercise of First Amendment rights. Waghingron Post Co.v. Kcoeh,
365 E. 965,968 P C. Cizcuit 1966)-

1€ the Court does permit discovery tq proceed prior 0 deciding the pending dispositive
motions by defendanus Davis, Quinn and Shapiso, dcfendant Davig submits that any discovery in
this case should be in accord with the presumptive limits on intcrrogetorics and depositions for

Standard Track cases, as established by Local Rule 207(b). Further, defendant Davis intends 10

seek an appropriate protective ovder limiting the scope and extent of discovery that may be

conducted.

9. Exchange of Expert Witgess Reports.
The parties agtee {har the Tequiremcnts of Fed. R. Civ. P. 26(2)(2) should not be

modified. The parmies awee that any depositions of apy expert wimes3 should hc completed
before the ¢losc of discovery.
10,  Class Agtions.

Nout Applicable.

11.  Bifurcation of Discovery ant/or Trial.

The parties agree thal discovery should not be managed in phases.

Dex. 488821
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Defendant David: Defendant Davis anticipates thal this case will be resolved by

dispositive motion. However, defendant Davis submits that aay {rial in this matter should be

bifurcated BY separately trying Count 11! of the Complainl. which is the only cause of action

plainuff slleges against Jefendant Davis. If the prospectve il ismot pifarcated, it is likely thal

a single Trisl wil} resultin confusion of the issues 1O pe decided by the wier of fact, as well as

substantial prejudice @ defendant Davis. Defendant Davis subrmts, BOWEVET, {hat any decision
whether 10 bifurcate the wial i8 nos ye! npe, 25 the Coutt's decision OR disposiave motons and

dispasition of other prau-ial motters most likely will impaet on the manne: in whi¢h bifurcation

\nuat be ruarle. ‘[harefore, this Coudt <hould reserve the Jdecision to bifurcate the trial unti! 3

motion 1u bifureate is hrought.

12.  Datefor Pretria) Conferencs The parnics agres that 2 pretrial coufercnce should

be heli) not Jese than two (2) monthd after the close of discaysry-

13. Firm Trisl Date.

e parties agree thal 2 fim triel date should be set &t the protrial conference.

Da 480821
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N THE UNITED STATES DISTRICT COURT
FOR THE. DISTRICL OF COLUMBIA

e ———

e amm— —mmp—— i
M. DENNIS SCULDVBRENE,
Plaintiff,
V.

)
)
)
) Civil Act. No, 1:99CV02010 (RCL)
)
JANET RENO, &1 al., %
)

Defendants.

lDEFENDANl'S' PROPOSED] SCHEDULING ORDER

Upen consideration of the Juint Local Rule 206(d) Casc Management Report and the

eprirc record hercin. it 1s hereby ordercd that:

1. This matter shall be placed ont the Court’s Standard Track.
2 An initial statis confercnce shall be held on . at
_ am./p.si.

pse——

3. {nitjal disclosures pursiant 10 Local Rule 207(z) and Fed. R, Civ. p. 26(a)(1) shall
he exchanged omong plaintiff, Jdefendant Reno and defendant Exgeuuve Office of the President
(COP) witlun ten (10) days aftet e entry of this Order. Further Local Rule 207(2) and Fed. R.
Civ. P. 26(a)(1) gdisclosures a5 W all elaims asserted agalnst defendant Navis shall he exchanped

_ hetween plaintiff and defendant Davit within ten (10) days after defendant Davis files an answrT
or the datc of entry of this Order, whichever occurs later. 1 defendant Davis files an answer
which disputes facts alleged in the pleadings which were nat dizputed by defendant Rene of
defendant EOP, plainuiff shal] make a supplemental inidal dis¢losure as 10 the addstional disputed
facts. No initial disclosures chall be made py defendants Quinn and Shapiro gxcepl by
subscquent order of the Court.

4, Discovery beyond the inirial disclosure shall be stayed pending the Court’s

decision on any pending dispositive motions filed prior to the date of tis Order.

Y Dinc. 487204
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5. Provided that this case is oot resolved by the Court’s decisions un pending

disprsitiye MOTONS, Jiscovery shall commence after e Court's decides all dispsifive aoUORS

filed prior t0 the dalc of this Order. Discovery shall de liruited in accordancs wirh Local Rule

207(b) for Standard Track cases and shall be completed within ninety (90) days nf the date that

the Court allows plaintfT 10 commence discovery beyond the imtial disclosures.

G. A pregial conterance shall be held en ar .
a.m./p.ur
SO ORDERED.
United States District Judge
Dated:

Do, 457204
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IN THE UNITHD STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA
|

M. DENNIS SCULIMBRENE,

Plaindff,

[

)
)
)
) .
vs. ) Casr. No, 1:99-¢v-2010 (RCL)
) H
JANET RENU, THE EXECUTIVE )
OFFICE OF THE PRESIDENT, JACK ) !
QUINN, HOWARD SHAPIRO, TANNY )
J. DAVIS and JOHN AND JANE DOES )
NOS. 1-§, & )
)
)
)

Defendants.

PLAINTIFF’S FIRST SET OF INTER ROGA'ﬁORIES TO DEFENDANT
EXECUTIVE OFFICE OF THE PRESIDENT

Pluintiff, M. Dennig Sculimbrene. py cuunsel and pu#sua.nl to Rulcs 26 tmd 33 ot the Federul
|

Ruiles of Civil Procedurc, hereby 1equests that Defendant E;;nccutive Office of the President apswet

die following inwirogatones within 30 days of service h(’::TCOf. Answess should be gerved upon

Pluintiff's counsel, Judicial Watch, Inc. at 501 School Sm:'.e.t, S W., Suile 700, Washingtou, D.L.

20024, ;

INSTRU CTION.‘%
A. Tn each ot your answens to theac L’nteuogaml:im. youare requested to provide untonly
cuch informatjon as is in yont postession, but also all lnfom:mtion 2315 reasonally availoble, whethes
ornotitis inyour possession. In the cventyou are ahlc o p;rovidc. anly part of te information called

for by any particular intcrrogatory, provide all of the infoE ation you are able w0 provide and state
" "

the reason for yvur inahility to state the remainder. i
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B. If you abjert ta, O gtherwise: decline w answer, ony portion of an inlermgatery.
plcase provide all \nformation called for in that portion of (he intcrrogatory to which you du not
object, of to which you do not decline to answer. 1 you ohject to an interrogatory on the ground that
iLis too broad (i.e., that it calls both for information which ig relevant to the subject mutter of the
sction and for information which is not relevant), please provide such informatian as you cuncede 10
be relevant, If you object to an interrogatory un the ground that it would constitute an undue burden
to provide an answer, plense provide such requested information as can be gupplied without
undertaking sué‘;'t undue burden. For thse portions of an Interrogatory t0 which you object of
otherwise decline tO answer, state the reason far such abjection af declinaton.

C. For purposes of these interrugatarics, the relevant time period, nnless atherwise
stated, shal) be [rom December 1985 through the present.

n. These interrogatorigs we continuing in uaturc and require you to file tmely
gupplerur ntation Of respLiIses in occordance with Fed. R. Civ..P. 26{c).

DEFINITI¢

The following words or terms shall be deement to mean the following:

1. The terms “document” o “documents” means the original (ar, when the original i3
pol iu your possession, custady, or conirol, a duplicate copy of the original), and any non identicul
copy (e.g., different from the original because of attachments, uotes, changes, ot markings) of all
written, printed, typed, recorded, or visually or aurally reproduced material of any kind, all graphic
materials and data compilations from which information can be obtained, all materials using other
meuns of prescrving thyught or expression, and all tangible things trom which information can be

obluined, processed of (ranscribed, preparcd by any person, whelher or not privileged, including

-
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withoul limitation all correspondence, mcmoranda, untes, mesaupes, letters, cards, telegrame,
rclctypes, [acsimilcs. papeis, drawings, skefches, forms, rccards. communications, telephonc
inessages. diavies, schedules, culendars. chronulogical dota, minufes. 0oks, reports, charis, lists,
ledgers, invoicas, wurkshects, reccipts, reflUms, compuler pnntouts, pruspectuses, gtatements, cheeks,
ctatistics, surveys, affidavits, CONLracts, AETACMENts, LansLiipts, magazine or newspaper articles, preas
releases, and any. and all drafts, alteratons, modifications, changes and amendments of any of the
foregoing, and any and all devices used for holding dncuments, including without limitation all file
&

folders, file binders, file wrappers, file labels, file slecves, filc jackets, envelopes, and portfolios, and
any and all aural and video rceords, recordings, and representations of any kind, including without
limitation all photographs, microfiche, microfilm, videotapes, motion pictures, and electronic,
magnetic, mechanical and elecuic records of representations of any kind, clcetronic mail (“c-mail™),
mecaning any electromically ransnuitted graphic or iet cnmrmunication created upon and transmutted
or 1eceived by computer or other electrouic device, including hoth records.managcd e mail and ¢-
mail nun recorda mangged e-mail, which gaid nom rocords manaped c-mail 16 suwmetimes known or
referred to as “mail 2".

3 “EQP” means all offices, agencies, divisions, branches ot wrgamzational uits of the
Excentive Office of the: President,

4. “The White ITouse” means (hes residence and business offices of the President of the
United States and his spouse, (ie First Lady, including butniot Jimited fa all related offices. agencies,
divisions, branches, burcaus, conunissinns and organizational units, however denominated.

5. The terms ‘‘concerning” and/or “relaling to” means affecting, bearing upon,

comprising, concerning, consHtuting, conteining, dealing with, embodying, embracing, encOmpassing,

3.
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entailing, evidencing. germanc to, identilying, implicating, \ncluding, incorporatng, involving,
pertaining 10, reyurding, relating to, reterming Lo, retlccting, it any Tnonner.

6. The lexm “describe” means tully ond completcly stare, explain. {llusTale, characterize,
Jefine, delincate, recount, detail. desijiate, cxpound, elucidate or recapitulate.

7. ‘'he term “identify” means designatc, specily, name, pinpoint, relate, of relate.

R. “The terms “and” and “of” ghall be construed conjunctively and disjunctively, as

pecessary, to make the document request inclusive rather than exclusive.

&

ERRQGATORIES
[NTEEROGATQEY NO.1:

For each document produced in response to Plaintff's Fust Set of Requesis for P'roduction
of Documents to Defendant Executive Otfice of the Presidcnt or withheld under claim of privilege
vrexemption, degcribe how the document was rna:ntained, incinding the office and filc folderin wliich
the document was located and the person(s) responsjble for imaintaimng the document.

ANSWER:

INTERRQGATURY NO.2:

For eucl document producerd in 16SpORSe o Plaintiti’s First Set of Requests fur Production
of Documents 1o Delendant Executive Office of the President or withheld under claim of privilege-
orexemptiof, identify each person, both inside and outside the White House, to wharn the document

was disclosed, disseminated, distributed, reveuled or otherwise shown, including: (1) the date the

4.
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dacument was disclosed, disscininated, distributed, revealed ur otherwise shown: (2)the idrutity(ics)
of the person(s) respansible for Jdisclosing, disseminating. distribuling, revealing of utherwige showing
the docnment: (3) the title of the person(s) to whom the document was disclosed, dJisseminated,
distribuled, revealing or otherwise shown; and (4) the purpose of disclosing disseminating,
distributing, revealing of otherwisc showing the document.

ANSWER

JUDICIAL WATCH, INC,

Larry IQE‘hnan, 5q.
D.C. Bur No.

Paul . Ortonedes, Esy
N.C. Bar No. 479716
Suite 725

501 School Strect, S W.
washington, D.C. 20024
(202) G46-5172

Attomneys (or Plamtiff

-8-



CERTIFICATE QF SERVICE

[ hereby ceitity that on December 7, 1999 a true and co

PLAINTIFFS' (IRST SET OF INTERROGAT ORIES TO DEFEND
OF THE PRESIDENT was served via first class, U.S. mail, postage prepai

Attorneys for Defendants Janet Reno, Jack Quinn, Howard Shapiro
and the Executive Office of the President:

rrect copy of the foregoing
ANT EXECUTIVE OFFICE
4, on the following:

Anue 1. Weismann, Esq.
John R. Tyler, Esq.
U.S. DEPARIMENT OF I INTICE
Room 1074
3 Yol E Street, N.W.
Waslington, DC 20004

Attormneys fur Detcndant Lumuy J. Davis:

‘I'1mothy B. Mills, Esq.

T, Michar Cuiffre, Exy.
PATIUN BOGGS,LT.1.
2550 M Street, N.W.
Washingfon. DC 20037-1350

S P

Paul J. (idanedcs

P.87/13
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{N THE UNITED STATES NISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

M. DENNIS SCULIMDRENE,

Plaintiff,

)

)

)

)

V. ) Case No. ] 99.¢v-2010 (RCL)
)

JANET RENO, THE EXECUTIVE )

OFFICE OF YHE PRESIDENT, JACK )

QUMN, HOWARD SIIAPIRO, LANNY )

1. DAVIS and JOHN AND JANE DOES )

NOS. 1-5, )
)
)
)

Defendants.

PLAINTIKFS’ FIRST S¥I OF REQUESTS FOR PRODUCTION OF
pOCUMENTS TO DEFENDANT EXEC ITIVE
OFFICE OY THE PRESIDENT

Plamntiff. M, Dennis Sculimbrene, by vonnscl and pursuant ta Rulee 26 and 34of the Federal
Rules of Civil Procedure, herchy requests that Defendant Executive Oftice of the Picsident produce
for inspection and copying the documents described helow within 30 days ot service hewent, at the
offices of Judicial Watch, Inc., attomey for the Plaintiff, S01 School Suret, S, W., Suile 700,
Washington, D.C. 20024.

INSTRUCTIQNS

A. In producing the documents requested herein, produce the original, in full, without
abridgment, abbreviation or cxpurgation of any s0tt. in their original file folders, if any. If the original
of u docurnent is not in your possession, custody, or control, produce a carbon or other identical copy

of the original decument. Also, produce any aon-identical copies, e.g., copies differcnt from the

original becausc of attachments, notes, changes, or markings.
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B. Documents Of Items produced in response (o a request must be organized and labeled
to correspond to cach request.

C. If any document fesponsive o 4 document request is withheld under a claim of
privilege or altorney-work product, ot on any other ground for any reason, furmish a list of such
Jdocuments ip aceordance with Instruction B obove, and specify all information required by
Fed R.Civ.P. 26(b)(5), inclurding but not limited m: (2) preparer(s); (b) scnder(s); (<) addressee(s),
(d) recipient(s); (c) date; (D) type nt document, (p) subjoct matier, (k) all individuals o whom
distributed, sho\:rn arexplaingd, aid with whom discussed; (1) present custudian; and (m) fuctual and
legal bogig for the claimed privileye, of spectfic elatutory anthority that provides the basis for Ui
claiwed privilege.

D. For purposes of these document 1equests, the relevant (jme period, unless othcrise
atated, shall be from December 1985 through the prescot.

E. Thesc dncument requests are continuing in naturc and require you to file timely
supplemncntation of responses in accordance with Fed. R. Civ. P. 26(e). In e event that any
responsive information and/or documents not included in your initial rcsponses come to YOUr
altention, or into your possession, custody, or contrul subscquent to the filing of your responses ta
these document requests, furnish said information and/or documents to the undersigned attomeys for
plaintiffs as soon as possible.

DEFINITIONS
The {ollowing words or wrms <hall be deemed to mcan the fullowing:
L. The terma “document” or “documents” means the original (u1, when the original is

nat in your possessiun, custody, or conuol, a duplicate copy ol the original), 4nd any non-identical
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copy (¢-8.» different from the oripinal beenuse of uttachments, notes, changes, of rnarkings) of all
written, printed, typed, recorded, or visually of gurally repmduced malerial of any kind, all graphic
materials and data compilations from which infermation can be obained, all materials using other
means of preserving thought or expression, and all tangible things from which information can be
obtained, processed or transcribed, prepared by any person. whether or not privileged. including
without limitation al] correspondence, memoranda, notes, messages, letters, cards, telcgrams,
teletypes. facsinzi_les, papers, drawings, sketches, forms, records, communications, telephone
& .

mes3nges, d.ia.ri;:s, schedules, calendars. chronological data, minutcs. books, reports. charts, lists,
ledgers, invoices, worksheets, receipts, rebums, corputes printous, prospectuses, starermncnts, checks,
cratisudus, surveys, alfidavits, contracts, agreerncnte, Lranscripts, magazitie or newspaper articles, ptess
roleages, and any and all dhafts, alteratons, mnditficatons, changcd and wncndments of any of the
foregoing, and any and all devices nged for hulding docurmenss, including wittiout limitption all file
fnidera. file binders, file WISppers, file labele, file sleaves, file juckets, cnvelopes, and portfolios, el
any and all aural and video records, iecordinge. and represcntations of any idnd, including without
limitation all photographs. microfiche, micrafilm, videotapes, motion pictures, and electronic,
magnetic, mechanical and electric records or n':prcscntutions ol any kind, elecuonic mail ( “e.mail”’).
meaning any electronically ransmitted graphic or text communication created npon and transmitted
or received by computer 0T other electronic device, including both records manayed e-mail and e-
mail non records man aged e-mail, which said non records managed e-mail 18 gomelimes known of
referred to as “mail 2",

3 “EOP™ means all uffices, agencies, divisions. brunches or organizational units of the

Executive Office of the President,

A.
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PR

dence and business offices of the President of the

4. «The White House™ means the resi
United States and his spouse. the First Lady., including but not limited to all related offices, agencies,
divisions, branches, bureaus, commissions and orga.nizational units, however denominated.
5. The terms “‘conceming” and/or “relating to” mean affecting, bearing upen, comprising,
concerming, consttuting, containing, dealing with, embodying, embracing, encompassing, entailing,
evidencing, germane to. identifying, implicating, including, incorporating, involving, pertaining to.
regarding, relating to, referring to, reflecting. in any mannet.
&
ustrate, characternze,

6. The term “‘describe” means fully and completely state, explain, ill

define, delineate, recount, detail, designate, expound, elucidate or recapitulate.
7. The term “identify” means designate, specify, name, pinpoint, relate, or relate.
8. The terms “and” and “or” shall be construed conjunctively and disjunctively, as

nt request inclusive rather than exclusive.

DPOCU MENT REQUESTS
@QUEST NO. 1:
nis Sculimbrene.

r relating to Plaintiff, M. Den

necessary, to make the docume

Any and all documents concerning ©
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JUDICIAL WATCH. INC.

D.C. Bar No.

Paul ], Orfanedes, Esq.
D.C. Bar No. 429716
Suite 725

501 School Street, S.W.
Washington, D.C. 20024
(202) 646-5172

Attorneys for Plaintiff




DEC-14-15S :
9939 16:24 CIVIL DIVISON FP

202 616 B847® P.13-13

CERTIFICATE OF SERVICE

I hereby certify that on December 7, 1999 a true and correct copy of the foregoing
PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT EXECUTIVE OFFICE OF THE PRESIDENT was served via first class, U.S. mail,
postage prepaid, on the following:

Attorneys for Defendants Janet Reno, Jack Quinn, Howard Shapiro
and the Executive Office of the President:

Anne L. Weismann, Esq.
John R. Tyler, Esq.
U.S. DEPARTMENT OF JUSTICE
ra Room 1074
901 E Street, N.W.
Washington, DC 20004

Autorneys for Defendant Lanny J. Davis:

Timothy B. Mills, Esq.

T. Michael Guiffre, Esq.
PATTON BOGGS, LLP.
2550 M Street, N.W.
Washington, DC 20037-1350

% i Z?: 4
Paul J. anede

e —

T TOTAL P.13
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FEDERAL PROGRAMS BRANCH

FAX TRANSMITTAL COVER SHEET

DALE: December 14, 1399
TO: SIIELLI PETERSON

TAX NUMBER: [202) 456-7024

TROM! JIoghn R. Tylep

OFFICE NUMBER: (202) 514-21b6
FAY NUMBERS: (202) 61G b470, 8202 or 0460

THERE AKE R TOTAL OF _ld PAGES TNCLUDING THIS COVER {'ACE IN

THYS TRANBMITTAL

GQNEIDENTIBL_::_BIIQBEEX:QLIEHILBIIQBEEI_HDRK_EBQDHSI.ZEIEILBGEE

SHELLI: I RECEIVED mIESE DISCOVERY REQUESLS TODAY BY MAIL.
T BELIEVE 'THAT MUCH OF THE WORK NEEDED TO RESFOND TO THESE
RFEQUESTS HAS ALREADY DBEEN DONE, AT LFAST TO ‘HE EXTENT TIAT
voU TIAVE ALREADY IDFNTIFIED ALL DOCUMENTS RELAVING TO
SCULIMBRENE. ALSO, I BELIEVE THAT RESPONDING TO THE
INTFRROGATORIES ACTUALLY ASS1STS US FOR PURPOSES OF MOVING
70 DISMISS PLAINTIFF'S PRIVACY ACT CLATM. LEkUI'S TALK AROUT
THIS RRIEFLY AFTER YOU HAVE HAD AN OPPORTUNITY TO REVIFW
PLAINTIFF'S LNTENDED DISCOVERY. JOHN.

202 616 B479

P.21/13
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b RECEIVED
cisThILR oF Gorgi], !
UNTTED STATES DISTRICT COURT . LUteta
FOR 1HE DISTRICT OF COLUMBLA B9 SER -7 PY S ap

HANCY A
MAYER-WHITT[iz
T lkoToy

M. DENNIS SCULIMBRENE, )

Plaintff, ;
va. ; Case No. 1:99-cv-2010 (RCL)
JANET RENO, et dl., %

Defendants. %

___.——.___-“-_

?_L.AI.N'TEF‘;' LOCAL R F 206(3) REPORT
plaindlf, M. Dennis Sculimbeens. bY counsel and purauant T ocal Rule 206(d), respectfully
snhmits this Loval Rule 06(d) Report. ‘Lhis raportis heing submitied by Plaintifl unilaterally because,
cantrary [0 the apress languafe of T ncal Rule 206(2) requining the partics to meet aud canter within
Fftcen (15) days fromthe date ol appeartsice by the defendant who s given the longrst timne to answe
snder the Fedezal Rnlea of Civil Pincedurs, Defeadants erroneously claim that die partics nieed not
meet and confer nntl guch time as they have filed An anaWer OT OO,

1 Case Tracking Category; Whether the Case is Likely to be
Dispnsgd of by Dispositive Motion-

Plaintiff submits that this martes should be placed on the standard mack Plamntiffalso
submits that thiscaseis natlikely to be disposed of by dispasitive metion, and no such mation has yet
heen filed. Should any such motion be filed, Plaintiff submits that discovery and/or other matters

should not await a decision on the moton.
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2 Date for Joinder of Other Partles; Amendments to Pleadings;

Narrowigg of Factual or Legal Isgues.

Plaindff’s Complaint names several John and Jane Do¢ Defendants. Consequently,

Plaintiff submits that he be allowsd © ypdertake at least six (6) months of digcovery before being

required to join othet partes of amend his pleadings. Plaintff does not enticipate that the factua) or

Jegal issucs Taised in his Complaint can be narrowed at this dme.
3. Assipnipent to Magisfrate Judpe.

PlainGff does not consent t0 assignment of this natter to @ mugisteate judge.

4, Rralistic Possibility of Sattlement,

Plaintiff does nat believe there is a realisic possibity of setlement ot this dme, bul

remaius open to engage in good faitl sertlemeant negotiaions.

5. Alternative Dis ute Regoludon.

Plaintiff submils it is unlikely that this case could benefit from alternative dispule

resolution procedures ar sOme ather form of aliernative dispute resolution.

6. Summary Judgment Motions and/ur Motions to Distmiss;
Dates for Filing Dispositive Motions and Cross-Mations,

Qpgpositions and Replies,

Plaingff submits that the case cannol be resolved by summary judgment or 2 motion

1o dismise. Nonetheless, te Courr has already set September 27, 1359 23 the dute for Defendants to

respond tQ Plaindffs (_‘.nmplaim, wineh proaumably ircludes any mutions to digmiss. Tlaintfl 2lso

subunits that any surmuiary judgment Matons be filed anc (1) mond after the close uT discovery.

Plaindfl further submits that the brieling «chedule for any such motiun to dismiss or SUmInATY

-2-

P.11-14
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judgment mutien be in accordance with the standard briefing schedule set forthin the Court's Locdl

Rusles.

7. Tnitial Disclosures,

Plaintiff does not agrea to dispense with the initial disclosnre requirements set forth

in Rule 26(a)(1) of the Federal Rules of Givil Provedure

8. 1a3covery.

Plaintiff aubmits that he should be alluwed at least nine (9) innths 0 complete
discavery, Plaindff also submits that eacls party be limited 1@ pwenty-five (25) inlearogatnrics, unless
Jeave of court s obtained fsst Plaintiff further suhmuts that there should be no limiton the numbet
or duration of dcpositions. Plaintiff does not anticipafe the need for a pratective order st this tirae,
but reserves the right to requesta profective order should ane prove necessary in the futare. Plaintiff
also submits that discovery be comnpleted within nine (9) months of the daﬁ: of entry of a Scheduling

Order hy the Court, including answers 10 juterrogataries, docusnent requests, requests for admission

and depositions.

9. Exchanye nf Exgcrt}"\’itness Reports,

Plaingff subuits that any party intending to designate an expert witmess to testify at
trial shall provide all parties with a1 expert repott putsuant to Rule 26(2)(2) of the Fedaral Rules of
Civil Procedure at lzast nincty (50) duys beforc the close of discovery. ADY paty wishing 10 CIOs:-
desiguate an cxpert wiluess fo testify ac mial shall provide all patic's with an expertiegart purauant
Rule 26{a)(?) of the Federal Rulcs of Clvil Procednre at 18ast sixty (f0) days befors the rlasc of
discovery. Depasttions of any cxpert WImess should be completed belore the cloge of disuuvery.

-3
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10.  Class Agtions.
Not applicable.

11. Bifurcalionof Djgcovery and/ar Trial,

Plaintiff submits that discavery and/ar trial should not be pifurcated or managed in

phases.
12. Datefor Pretrial Conference.
Plaintff submits thara precrial canference e held not more than two (2) months after
the close of discovery.

13. Firm Tga
Plainti(f submits that a firm izl date should be set at the pretrial conference.
Respectfully submitted,

TUDICIAL WATCH, C.

Paull, P’;;mc e/ Eaq.

D.C.Ba'No 42)716
Suite 725

501 Schoal Street, S.W.
Washington, DC 20024

(202) §46-5172

Attorneys for Plaintff
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CERTIFICA [EOF SERVICE

1 hereby certify that on Scptember 7, 1959 = truc gnd correct copy of the foregoing
PLAINTIEEF’S LOCALRULE 206(d) REPORT was sarved viafisst class, U.S. mail, postase prepaid,

on the following:

Attorneys for Defendants Janet Reno, Jack Quina, Howard Sb apiro

and the Pxceudve Office of the President;

Ange L Weasmand, Esq.

Yohn R. Tyler, Esq.
U.S. DEPARTMENT OF JUSTICE

Rooiu 1074
guL E Steet, N.W.
Washington, DC 20004

Attorneye for Nefendant T anny J. Davis:
Timothy B. Mills. Q.
Michaz! Guiffre, Est.
PATTON BOGGS, LLP.

2550 M Srreet, N.W-
Washington, DC 20037-1350

Ao [ BAM——

PZ\.;J I edes

P.14-14

R

TOTAL P.14
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA N2 1
M. DENNIS SCULIMBRENE, ) YT T g
Plaintiff, ;
v. ; Civil Action No. 99-02010 (RCL)
JANET RENO, et al., ;
Defendants. ;

MEMORANDUM AND ORDER

This matter comes before the court for a determination of whether this case is
related to Alexander v. F.B.L. et al., Consolidated Civil Action Nos. 96-2123/ 97-1288.

Plaiptiff designated this as a «related” case under what is now Local Rule 40.5 when
the complaint was filed, so this case was automatically assigned to the undersigned judge,
as the rules requires. Defendants Attorney General Reno, former Counsel to the President
Jack Quinn, former General Counsel of the F.B.L Howard Shapiro, and the Executive
Office of the President, thereafter filed an objection to the plaintiffs related case
designation. Defendant Larry J. Davis filed a motion to join in the government defendants’
objection, and Davis’ motion is hereby GRANTED.

Plaintiff thereafter filed a response to the defendants’ objection, and the defendants
thercafter filed a reply.

The question presented is whether this case involves common issues of fact, or grows
out of the same event or transaction, as the Alexander case,

The Alexander case involves the F.B.L’s allcged improper transfer to the White



JaN-24-2000 17:51 CIVIL DIVISON FP 202 616 84789 P.83-@7

House of hundreds of F.B.L files of former political appointees and government employees
under the Reagan and Bush Administrations.

The plaintiff in this case was 2 Special Agent of the F.B.L assigned to The White
House at all relevant times. Plaintifl’s White House duties were terminated in April, 1996,
and plaintiff retired from the F.B.L in August, 1996. Although plaintiff is clearly an
important witness in the Alexander case, that fact is insufficient to make this a related case.
Even if plaintiff’s F.B.I. file had been obtained by the White House, since he was a current
employee, he would not be similarly situated in the Alexander plaintiffs and proposed class.
Plaintiff’s grievances here do not arise from the same event or transaction as the Alexander
plaintiffs, and the overlap of any common issues of fact is quite minimal and plainly
insufficient to deem this «u related case.

While it is true that there might be some judicial efficiency if the undersigned judge
handled this casc, Local Rule 40.5 is intended to constitute an exception to the normal
judicial policy of random assignment of cases, and it does not contemplate the kind of wide-

ranging exception plaintiff seeks, as this court held in 1997 in the case of Judicial Watch

Inc. v. Commission on the United States-Pacific Trade and Investment Policy, Civil Action

No. 97-0099 (Order of June 13,1997). At that time, the undersigned judge had served for
several years as a member and then Chairman of this court’s Calendar Committce. While
the written history of Local Rule 40.5 is quite sparse, the consistent interpretation by this
judge as set forth in the1997 Order is the appropriate course to follow in this case. The
burden must be on the party seeking to avoid random assignment, and plaintiff here has

failcd to meet that burden. In a separate order on June 16, 1997, in thc case of Judicial

38
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Watch. Inc. v. United States Department of Justice, Civil Action No. 97-796, this court

noted that judicial efficiency is not the only pelicy served by what is now Local Rule 40.5.

Defendants are entitled to random assignment of a judge, and this case is hereby

TRANSFERRED to the Calendar Committee for random reassignment.

SO ORDERED.

¢ FowdendA

oyce C.Lamberth
United States District Judge

DATE: [~ 2&f-00
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UNIVED STATES DISTRICT COURT
KOR THE NISTRICT OF ( ‘OLUMBIA

M. DENNIS & ‘ULIMBRENY, ) w2
Plaintiff, )) S
v, )) Civil Action Nn. y9-02010 (RCTY)
JANET RENO, etal., ;
Defendants. ))

This matter comes before the court for a determination of whether this case is

related to Alcxander V. F.BI.. et al., Consolidated Civil Action Nos. 96-2123/ 97-1288.

Plaintiff designated this as 2 “related” case upder what is now Local Rule 40.5 wlhicn

the complaint was filcd, so this case was qutomatically ussigned to the undersigned judge;

gy the rulcs requires. Defendants Attorney General Reno, former Counsel to the President

Jack Quinn, tarmer General Counsel of the F.B.I. Howard Shapiro, and the Executive

(Yfhice of the President, thereafter filed unt nbjcction tv the p|nin!iﬂ’s related case

designation. Defendant Larry 1. Davis filed 2 mation to foin in the government defendunts’

objection, and Davis’ mntion is hercby (iRANTED.

Plaintift thereafter filed 2 response to the defendants’ objectivn, and the defendants

thereaftcr filed = reply.

The question presented 13 whether this casc involves cormman issues of [act, Or grows

out of the same cyent or fransaction, as the Alexander ecasc.

The Alexandgr case involves the F.B.I's alleged improper transfer to the White

P.02-84
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Housr of hundreds of K.H.1. files vl formcr political appointees and government employees

under the Reagan and Bush Adminigtrations.

The pluintiff in this vase was 8 Special Agent of the F.1.1. assigned tu The White
House at all relevant times, Plaintiff’s White Huuse duties were terminated in Apri, 1996,
and plaintiff retired from the F.B.l. in August, 1996. Although plaintilf is clearly an
important witness in the Aluander case, that fact is insufficient to make this a yelatcd case.
Even if plaintiﬂ“s F.B.L file had been obtained by the White House, since pe was a currcit

employee, he would not be sipilarly situated in the Alexander plaintiffs and proposed class.

Plaintifs grievances here Jo not arise from the same event Or transaction as the Alexander
plaintifis, and the overlap of any common jsgues of fact is quite ininimal and plainly

insufficient to deem this a related cuse.
While it is true thut there might be some judicial efficiency f the undersigned judge
handled this case, 1 .acal Rule 0.5 s intended to constitute un exseption to the normal

judicial policy of randam assignmeunt of cases and it docs not cuntemplate the kind of wide-

ranging exveption plnlntil‘f seeks, as this court neld in 1997 in the case of Judicial Watch
Ing, V. Comuiission 0N the Unuted ﬁmtes—hciﬁc Lrade apd Inygstment Pulicy, Civil Actiun
No. 97-0099 (Order of June 13,1997). Atthat lime, the undersigned judge bul served for

several years asa member and then Cliairman of this court’s Calemular Committee. While

the written hixtory of Local Rule 40.5 is quite sparse, the consistent {nterpretation by this
judge as sct forth in the1997 Order is the gppropriate course to follow in this cuse. The
purden must be on the paity sceking tv avoid random assignment, and plaintiff here has

{ailed to meet that burden. Ina separale arder on June 16, 1997, in the case of Judiciy!
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Watch, Inc. V. United States Department of Justice,

fficiency is not the only policy served b

Civil Action No. 97-796, this court

y what is now Local Rule 40.5.

noted that judicial e

Defendants are entitled to random assignment of 2 judge, and this case is hereby

TRANSFERRED to the Calendar Committee for random reassignment.

SO CRDERED.

oyce C. Lamberth
United States District Judge

DATE: [-2<-00

wd

TOTAL P.24



