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DEPARTMENT OF THE TREASURY 
W A S H I N G T O N , D.C. 2 0 2 2 0 

January 8, 1998 

MEMORANDUM FOR WILLIAM MARSHALL 
ASSOCIATE COUNSEL TO THE PRESIDENT 
GENERAL COUNSEL OFFICE 

CC: MARTHA FOLEY 
NATIONAL SECURITY COUNCIL 

FROM: JOSEPH H. GUTTENTACwf 
DEPUTY ASSISTANT SECRETARY (INTERNATIONAL TAX) 

SUBJECT: International Family Planning 

At our meeting on Tuesday we promised to provide you with some additional materials. 
Enclosed is an analysis of the different defmitions of lobbying in federal laws. We also draw 
your attention to a portion of the income tax regulations dealing with lobbying activities of 
section 501(c)(3) organizations which reads as follows: 

"Lobbying communications do not include public discussion, or communications 
with members of legislative bodies or govemmental employees, the general 
subject of which is also the subject of legislation before a legislative body, so long 
as such discussion does not address itself to the merits of a specific legislative 
proposal and so long as such discussion does not directly encourage recipients to 
take actions with respect to legislation." U.S. Treasury Regulations section 
56.4911-2(c)(2). 

We have read the Atwood memo which you furnished to us. 

We also had promised to respond to certain questions you raised. You inquired as to limitations 
on U.S. charities which provide funds overseas to organizations which engage in lobbying. First, 
the IRS takes the position that lobbying a foreign govemment is the same as lobbying a 
govemment in the US for purposes of the limitations imposed by section 501(c)(3). Second, if a 
U.S. organization provides fiinds to a foreign entity earmarked for lobbying, the funds would 
count as lobbying expenses in calculating the U.S. entity's lobbying expense limitations. U.S. 
law gets rather fuzzy beyond these issues. 

Based on our meeting and our understanding ofthe various issues, our recommendations are as 
follows: 



Proposal 

1. We should propose that recipients of AID funds be prohibited from engaging in lobbying. 

2. For a defmition of lobbying we should refer to section 501(c)(3) of the Intemal Revenue Code 
and the corresponding regulations. 

Reasons for Proposal 

This approach ties in with the Smith approach but provides a much more limited restriction on 
lobbying as described in the materials we have fumished to you. In particular, the organizations 
receiving grants could address issues and propose programs so long as their efforts are not tied to 
a particular piece of legislation or legislative proposal. Read on however, for our reasons. 

Having given further thought to the proposal to limit the restriction to abortion lobbying we vote 
against it. We think that real enforcement of such a limitation is perilous and unlikely to be 
effective, and accordingly will come back to haunt us when Congress seeks evidence that we are 
enforcing the standard. The IRS might even be forced to say that a content-based limitation 
would be unadministrable. We think that the general limitation is less obtmsive and can be 
administered without doing a time-consuming detailed review of the content of each lobbying 
communication. It can be defended on the grounds that we think it wrong to use AID grants to 
subsidize lobbying of foreign govemments. (At the same time we could continue to maintain our 
domestic opposition to the legislation championed by Congressman Istook which would prevent 
nonprofits receiving federal grants from engaging in lobbying on the grounds that receipt of a 
federal grant should not limit an organization's ability to participate in our own democratic 
process.) The limited abortion lobbying proposal is harder to defend as we are thmsting our 
policies into the legislative debate in a foreign country. These are issues more in your court than 
ours. 

We also suggest, though this would not be in the original proposal, that foreign entities adversely 
affected by our proposal could adopt regimes similar to those adopted in the United States of 
bifurcating activities as we do between a (c)(3) and a (c)(4). Through this mechanism, they 
could preserve their lobbying activities in organizations that are to no degree supported by U.S. 
funds. 

There is a quick fix on the issues. Give me a call if I can be of any help. 
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SUMMARY: 
[*795] 

Thomas A. Troyer, Robert A. Boisture, and A l b e r t G. Lauber, a l l of Caplan & 
Drysdale, Washington, prepared the report f o r INDEPENDENT SECTOR i n preparation 
f o r the a n t i c i p a t e d release of a General Accounting O f f i c e r e p o r t on a perceived 
need t o 'harmonize' three d e f i n i t i o n s of lobbying (under sections 4911 and 
162(e)) and the Lobbying Disclosure Act of 1995. They conclude t h a t the 
d e f i n i t i o n s serve d i f f e r e n t purposes and should not be 'harmonized.' 

Mr. Troyer presented the repo r t at a b r i e f i n g hosted by INDEPENDENT SECTOR 
A p r i l 7. 

TEXT: 

INDEPENDENT SECTOR has asked us t o review the subject of the curre n t examination 
by the General Accounting O f f i c e of the d i f f e r i n g d e f i n i t i o n s of the term 
'lobbying' i n three separate p a r t s of f e d e r a l law, w i t h a p a r t i c u l a r view t o 
determining whether any r e v i s i o n of the d e f i n i t i o n of t h a t term i n se c t i o n 4911 
of the I n t e r n a l Revenue Code, concerning c h a r i t a b l e o r g a n i z a t i o n s , i s desirable 
/ I / 

Our research of the rel e v a n t l e g i s l a t i v e h i s t o r y and other a u t h o r i t i e s and 
our a n a l y s i s of the issues involved lead us to conclude, most i m p o r t a n t l y , that 
no such r e v i s i o n i s e i t h e r desirable or app r o p r i a t e . Accordingly, INDEPENDENT 
SECTOR urges GAO t o recommend t h a t Congress make no such change. 

I . Background and Summary of Analysis 
INDEPENDENT SECTOR (IS) i s a n a t i o n a l c o a l i t i o n of p u b l i c c h a r i t i e s , 
foundations, c o r p o r a t i o n s , and voluntary o r g a n i z a t i o n s t h a t serves as a forum to 
encourage c h a r i t a b l e g i v i n g , volunteering, and n o n p r o f i t i n i t i a t i v e . I t 
c u r r e n t l y has approximately 800 member org a n i z a t i o n s . 
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As p a r t of the Lobbying Disclosure Act of 1995 (the 'LDA'), Congress d i r e c t e d 
the General Accounting O f f i c e t o prepare a repo r t comparing the d e f i n i t i o n s of 
the term 'lobbying' i n three d i s t i n c t s t a t u t o r y contexts: IRC se c t i o n 4911, 
which governs lobbying by c e r t a i n p u b l i c c h a r i t i e s ; IRC section 162(e), which 
governs lobbying by f o r - p r o f i t businesses; and the Lobbying Disclosure Act, 
which governs r e g i s t r a t i o n of paid l o b b y i s t s and p u b l i c d i s c l o s u r e of t h e i r 
lobbying a c t i v i t i e s . See 2 U.S.C. sect i o n 1610(d)(1). The act also asks GAO to 
rep o r t any s t a t u t o r y changes t o the LDA or the code 'that the Comptroller 
General may recommend to harmonize the d e f i n i t i o n s . ' I d . section 1610(d)(3). 

Our research and analysis s t r o n g l y suggest t h a t 'harmonization' should not be 
an important goal i n approaching these issues. The d e f i n i t i o n s of 'lobbying' i n 
sec t i o n 4911, 162(e), and t h ^ LDA belong t o separate s t a t u t o r y regimes, animated 
by wholly d i f f e r e n t l e g i s l a t i v e purposes. I n each case. Congress defined 
'lobbying' i n a manner appropriate to the s p e c i f i c and d i s t i n c t goals i t sought 
t o accomplish. Hence, because of the fundamental d i f f e r e n c e s i n the p o l i c i e s and 
purposes u n d e r l y i n g the three d e f i n i t i o n s , IS recommends th a t GAO re p o r t t o 
Congress t h a t 'harmonization' of the three ought not t o be an important 
o b j e c t i v e of any congressional r e c o n s i d e r a t i o n of them. 

Beyond t h a t , our research and analysis d i s c l o s e t h a t no sound basis e x i s t s 
f o r r e v i s i n g s e c t i o n 4911. Congress enacted t h i s p r o v i s i o n f o r the p l a i n l y 
s t a t e d purpose of encouraging c h a r i t i e s t o p a r t i c i p a t e more f u l l y i n the 
l e g i s l a t i v e process w i t h i n c a r e f u l l y s p e c i f i e d l i m i t s . The s e c t i o n 4911 
d e f i n i t i o n of 'lobbying' has been c a r e f u l l y c r a f t e d , by Congress, the Treasury 
Department, and the I n t e r n a l Revenue Service, t o achieve that o b j e c t i v e . 
Examination of the l e g i s l a t i v e h i s t o r i e s and purposes of the d e f i n i t i o n s of 
'lobbying' i n IRC se c t i o n 

[*796] 

162(e) and the LDA -- a l t o g e t h e r d i f f e r e n t as they are from the h i s t o r y and 
purpose of s e c t i o n 4911 -- demonstrates t h a t t h e i r d i f f e r e n c e s from the s e c t i o n 
4911 d e f i n i t i o n a f f o r d no j u s t i f i c a t i o n f o r change of the s e c t i o n 4911 
d e f i n i t i o n . Accordingly, INDEPENDENT SECTOR urges GAO t o recommend t h a t Congress 
make no such change. 

INDEPENDENT SECTOR takes no p o s i t i o n on whether the s e c t i o n 162(e) d e f i n i t i o n 
should be mod i f i e d . With a s i n g l e , l i m i t e d exception, i t also takes no p o s i t i o n 
on whether the LDA d e f i n i t i o n should be modified. However, t o the extent t h a t 
harmonization i s thought d e s i r a b l e despite the d i f f e r e n t l e g i s l a t i v e purposes 
u n d e r l y i n g the three laws, a n a l y s i s i n d i c a t e s t h a t i t should be accomplished by 
a l i g n i n g the d e f i n i t i o n of 'lobbying' i n s e c t i o n 162(e) more c l o s e l y w i t h the 
se c t i o n 4911 d e f i n i t i o n i n two respects. 

I I . The Section 4911 D e f i n i t i o n of 'Lobbying' 
A. A p p l i c a t i o n of the D e f i n i t i o n 
The d e f i n i t i o n of 'lobbying' i n IRC se c t i o n 4911 applies only t o c h a r i t a b l e 
o r g a n i z a t i o n s t h a t have e l e c t e d t o have t h e i r l e g i s l a t i v e expenditures governed 
by IRC s e c t i o n 501(h). I n order t o make t h i s e l e c t i o n , a c h a r i t y must be 
tax-exempt under IRC se c t i o n 501(c)(3) and must be recognized as a 'public 
c h a r i t y ' under s e c t i o n 509(a). Thus, the se c t i o n 4911 d e f i n i t i o n applies 
g e n e r a l l y t o c h a r i t i e s t h a t have widespread p u b l i c support and are e l i g i b l e to 
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receive t a x - d e d u c t i b l e c o n t r i b u t i o n s . /2/ 
Public c h a r i t i e s , by t h e i r nature and tax status, are barred from c o n f e r r i n g 

any s o r t of p r i v a t e b e n e f i t , f i n a n c i a l or otherwise. They must be organized and 
operated e x c l u s i v e l y f o r r e l i g i o u s , educational, or other c h a r i t a b l e purposes --
a l l purposes th a t the law has long determined to serve p u b l i c , not p r i v a t e , 
i n t e r e s t s . Since i t s i n c e p t i o n , the f e d e r a l tax law has s p e c i f i e d t h a t 'no part 
of the net earnings' of any c h a r i t y may 'inure to the b e n e f i t of any p r i v a t e 
shareholder or i n d i v i d u a l . ' IRC se c t i o n 501(c) (3). Last year Congress amended 
the code t o provide powerful a d d i t i o n a l assurance -- i n the form of so-called 
'intermediate sanctions' -- t h a t c h a r i t i e s ' assets w i l l be s t r i c t l y confined to 
use f o r p u b l i c purposes. IRC se c t i o n 4958. 

Moreover, s e c t i o n 501(c)(3) has long p r o h i b i t e d c h a r i t i e s from engaging i n 
p o l i t i c a l campaign a c t i v i t i e s . That bar i s s t r i c t and absolute. A c h a r i t y may 
not c o n t r i b u t e t o a p o l i t i c a l campaign; endorse a candidate f o r p u b l i c o f f i c e ; 
or support or oppose a p o l i t i c a l candidate i n any way, d i r e c t l y or i n d i r e c t l y . 
Nor may a c h a r i t y c o n t r i b u t e t o , organize, manage, or be i d e n t i f i e d w i t h a 
P o l i t i c a l A c t i o n Committee (PAC). 

A c h a r i t y t h a t v i o l a t e s any of these r u l e s loses i t s tax exemption and i t s 
q u a l i f i c a t i o n to receive t a x - d e d u c t i b l e c o n t r i b u t i o n s . A p r i v a t e p a r t y who 
d i v e r t s c h a r i t a b l e assets t o p r i v a t e b e n e f i t becomes subject t o a series of 
sanctions c a r e f u l l y t a i l o r e d t o enforce r e s t o r a t i o n of those assets t o the 
c h a r i t y f o r t h e i r intended p u b l i c purposes. See IRC sect i o n 4958. V i o l a t i o n of 
the p o l i t i c a l p r o h i b i t i o n also t r i g g e r s penalty taxes on the c h a r i t y and ( i n 
c e r t a i n circumstances) the i n d i v i d u a l s who manage i t . See IRC s e c t i o n 4955. To 
a f f o r d an a d d i t i o n a l safeguard, the code grants the IRS the s p e c i a l , h i g h l y 
unusual power t o seek prompt court i n j u n c t i o n s against p r o s c r i b e d p o l i t i c a l 
a c t i v i t i e s without a w a i t i n g the end of the offending c h a r i t y ' s t a x year, as the 
IRS must do i n most other c i v i l or c r i m i n a l proceedings. See IRC s e c t i o n 7409. 

Consistent w i t h these l e g a l r u l e s r e q u i r i n g c h a r i t i e s t o operate i n the 
p u b l i c i n t e r e s t , c h a r i t i e s can play c r i t i c a l l y important r o l e s i n the formation 
of p u b l i c p o l i c y . I n p r o v i d i n g a v e h i c l e by which i n d i v i d u a l c i t i z e n s can come 
together and express t h e i r views on issues of pu b l i c concern, c h a r i t i e s 
c o n s t i t u t e a unique component of our democratic process. I n c o n t r a s t t o business 
i n t e r e s t s , o r d i n a r y c i t i z e n s o f t e n lack the a b i l i t y , i n c l i n a t i o n , or means t o 
p a r t i c i p a t e i n d i v i d u a l l y i n l e g i s l a t i v e debates. Thus, when c h a r i t i e s b r i n g 
t h e i r members and supporters i n t o the policymaking process, they provide 
l e g i s l a t o r s w i t h c i t i z e n s ' views t h a t otherwise would not be expressed. Further, 
c h a r i t i e s o f t e n possess data, experience, and expertise, gained through hands-on 
p r o v i s i o n of p u b l i c services, t h a t can provide l e g i s l a t o r s key i n g r e d i e n t s f o r 
f u l l y informed exercise of t h e i r l e g i s l a t i v e functions. 

B. Background of Section 4 911 
1. P r i o r Law: The 'Substantial Part' Test 

I n 1934, Congress amended the s t a t u t o r y predecessor of se c t i o n 501(c)(3) t o 
include the r e s t r i c t i o n t h a t 'no s u b s t a n t i a l p a r t ' of an o r g a n i z a t i o n ' s 
a c t i v i t i e s may c o n s t i t u t e ' c a r r y i n g on propaganda, or otherwise attempting, to 
i n f l u e n c e l e g i s l a t i o n . ' 

[*797] 
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The l e g i s l a t i v e h i s t o r y i s scant. /3/ The committee reports c o n t a i n no 
d e s c r i p t i o n whatever of the grounds f o r the amendment. In e x p l a i n i n g the 
amendment on the Senate f l o o r , i t s sponsor. Sen. David Reed, R-Pa., stated t h a t 
the s t a t u t o r y language 'goes much f u r t h e r than the Senate Finance Committee 
intended t o go' and t h a t the Committee intended the r e s t r i c t i o n on lobbying to 
deny deductions only f o r ' s e l f i s h ' c o n t r i b u t i o n s 'made to advance the personal 
i n t e r e s t s of the g i v e r . ' 78 Cong. Rec. 5861 (1934). The language was, however, 
enacted without refinement or f u r t h e r explanation. 

I n the four decades between 1934 and the enactment of s e c t i o n 4911, n e i t h e r 
the c o u r t s nor the IRS ever succeeded i n developing a clear d e f i n i t i o n of the 
' s u b s t a n t i a l p a r t ' t e s t . I n p a r t i c u l a r , the IRS and the courts refused to adopt 
any b r i g h t - l i n e standard based on the percentage of an organiz a t i o n ' s t o t a l 
expenditures devoted t o lobbying. See, e.g.. C h r i s t i a n Echoes N a t i o n a l M i n i s t r y 
V. United States, 470 F.2d 849 (10th C i r . 1972); Haswell v. United States, 500 
F.2d 1133 (Ct. C l. 1974); GCM 36148 (Jan. 28, 1975). Instead, a vague 'facts and 
circumstances' a n a l y s i s was a p p l i e d to determine whether a c h a r i t y ' s lobbying 
was ' s u b s t a n t i a l , ' w i t h i n e v i t a b l y unpredictable r e s u l t s . Besides c r e a t i n g 
q u a n t i t a t i v e problems, t h i s approach created u n c e r t a i n t y of a q u a l i t a t i v e 
nature: d i f f i c u l t l i n e - d r a w i n g problems arose as judges attempted t o d i s t i n g u i s h 
between 'lobbying' and 'educational a c t i v i t i e s . ' See, e.g., Kuper v. 
Commissioner, 332 F.2d 562 (3d C i r . 1964); League of Women Voters v. United 
States, 180 F. Supp. 379 (Ct. C l. 1960). 

Not s u r p r i s i n g l y , the u n c e r t a i n t y surrounding a p p l i c a t i o n o f the 'su b s t a n t i a l 
p a r t ' t e s t caused most c h a r i t i e s t o steer a l t o g e t h e r c l e a r of l e g i s l a t i v e 
debates. This reluctance was exacerbated by the extreme sanction f o r any 
m i s c a l c u l a t i o n : r e v o c a t i o n of the c h a r i t y ' s tax exemption and i t s q u a l i f i c a t i o n 
t o r a i s e t a x - d e d u c t i b l e c o n t r i b u t i o n s . I n p r a c t i c a l terms, the ' s u b s t a n t i a l 
p a r t ' t e s t thus erected a near-absolute bar against c h a r i t i e s ' p a r t i c i p a t i o n i n 
the fo r m a t i o n of p u b l i c p o l i c y . 

2. The Enactment of Section 4911 

I n 1971, Congress began what became a six-year e f f o r t t o address the 
fundamental i r o n y inherent i n recognizing c h a r i t i e s ' e s s e n t i a l c o n t r i b u t i o n to 
p u b l i c w e l f a r e , w h i l e simultaneously denying them any meaningful r o l e i n 
f o r m u l a t i n g p u b l i c p o l i c y . I n March 1971, Sen. Muskie, D-Maine, introduced the 
f i r s t of a succession of b i l l s designed t o c l a r i f y and l i b e r a l i z e the tax-law 
r e s t r i c t i o n against lobbying by p u b l i c c h a r i t i e s and thus encourage them to 
p a r t i c i p a t e more f u l l y i n the l e g i s l a t i v e process at the n a t i o n a l , s t a t e , and 
l o c a l l e v e l s . S. 1408, 92d Cong,, 1st Sess. (1971). The l e g i s l a t i v e h i s t o r y 
leaves no doubt about the pur|||;̂ 0e of t h i s congressional i n i t i a t i v e : 

Senator Muskie: 
' I t makes no sense t o decide t h a t these organizations operate 
i n the p u b l i c i n t e r e s t and grant them tax-exempt s t a t u s and 
then s i l e n c e them when they attempt t o speak t o those who must 
decide p u b l i c p o l i c y . ' 117 Cong. Rec. 8517 (1971). 
'These or g a n i z a t i o n s can be a valuable source of i n f o r m a t i o n ; 
they can broaden l e g i s l a t o r s ' understanding of proposed 
l e g i s l a t i o n , and they can suggest valuable l e g i s l a t i v e 
a l t e r n a t i v e s . ' 121 Cong. Rec. 42028 (1975). 
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Sen. Nelson, D-Wis.: 
'The present law governing l e g i s l a t i v e a c t i v i t i e s of pu b l i c 
c h a r i t i e s i s unduly r e s t r i c t i v e , d i f f i c u l t to administer, and 
undemocratic. The present law e f f e c t i v e l y i n h i b i t s a diverse, 
informed, and important segment of our s o c i e t y from presenting 
i t s views e i t h e r t o Congress or State and l o c a l l e g i s l a t i v e 
bodies, and deprives l e g i s l a t o r s of the experience and 
knowledge of these c h a r i t i e s . ' 119 Cong, Rec. 5746 (1973) 
' C h a r i t i e s represent, the p u b l i c i n many important areas such 
as h e a l t h , education, and the environment. These groups have 
much i n f o r m a t i o n t o c o n t r i b u t e and a wide range of h e l p f u l 
experience t h a t could g r e a t l y a s s i s t the consideration and 
enactment of t h i s country's laws.' 119 Cong. Rec. 5749 (1973). 

Sen. Bob Dole, R-Kan.: 
'C h a r i t i e s can be and should be important sources of 
i n f o r m a t i o n on l e g i s l a t i v e issues.' 121 Cong. Rec. 42032 
(1975) . 

Rep. Barber Conable, R-N.Y.: 
'The r o l e of the c h a r i t i e s i n a p l u r a l i s t i c s o c i e t y -- something 
we are a l l dedicated t o -- i s c o n s t r u c t i v e and the c h a r i t i e s 
should not be muzzled. ' 119 Cong. Rec. 42632 (1973) . 

The process by which Congress c o d i f i e d i t s i n t e n t t o encourage lobbying by 
c h a r i t i e s was c a r e f u l and d e l i b e r a t e . I n 1972, b i l l s designed to achieve t h i s 
o b j e c t i v e were introduced i n both the House and the Senate. See S. 3036, 92d 
Cong., 2d Sess. (1972); H.R. 13270, 9'2d Cong., 2d Sess. (1972) , The Ways and 
Means Committee he l d three f u l l days of hearings on the subject, and more than 
100 witnesses submitted testimony. See Hearings on H.R. 13720 Before the House 
Comm. on Ways and Means, 92d Cong., 2d Sess. (May 3-5, 1972). Representatives of 
leadi n g c h a r i t a b l e i n s t i t u t i o n s t e s t i f i e d about t h e i r capacity t o make us e f u l 
c o n t r i b u t i o n s t o the c o n s i d e r a t i o n of p u b l i c p o l i c y -- s p e c i f i c a l l y , l e g i s l a t i v e 
p o l i c y -- and urged the Committee to allow them s u f f i c i e n t freedom t o make those 
c o n t r i b u t i o n s . Members of Congress, the Chairman of the ABA Tax Section, the 
Chairman of President Nixon's Council on Environmental Q u a l i t y , and a wide range 
of o t h e r witnesses t e s t i f i e d i n favor of l i b e r a l i z i n g the e x i s t i n g tax r e s t r a i n t 
on c h a r i t i e s ' l e g i s l a t i v e a c t i v i t i e s . I d . 

[*798] 

At l e a s t e i g h t other b i l l s w i t h the same o b j e c t i v e were introduced during the 
next f o u r years. A f t e r numerous r e v i s i o n s of the d r a f t l e g i s l a t i o n , a d d i t i o n a l 
hearings were held i n 1976. See Hearings on H.R. 13500 Before the House Comm. on 
Ways and Means, 94th Cong. 2d Sess. (May 12, 1976). The C o a l i t i o n of Concerned 
C h a r i t i e s , c o n s i s t i n g of some 80 p u b l i c c h a r i t i e s , expressed i t s support f o r the 
f i n a l b i l l . The Treasury Department supported the b i l l without r e s e r v a t i o n , 
s t a t i n g i t s understanding t h a t the b i l l comprised both a c l a r i f i c a t i o n and a 
l i b e r a l i z a t i o n of e x i s t i n g law. I d . a t 10-12 (statement of Wi l l i a m M. Goldstein, 
Dept. Asst. Sec'y f o r Tax P o l i c y ) . 

The s t a t u t e t h a t emerged from t h i s p a i n s t a k i n g process -- IRC se c t i o n 4911 
and i t s companion p r o v i s i o n , IRC sect i o n 501(h) -- enjoyed broad b i p a r t i s a n 
support. Chairman Ullman, D-Ore., had long been a vigorous proponent of the 
l e g i s l a t i o n . The Committee's senior Republican, Rep. Barber Conable, l e d the 
e f f o r t t o press the l e g i s l a t i o n t o enactment and introduced the f i n a l b i l l . 
Among the members of the Ways and Means Committee who sponsored t h a t b i l l were 
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Reps. Gibbons, D-Fla.; Rangel, D-N.Y,; Vanderjagt, R-Mich.; and Frenzel, R-Minn. 
The 43 Senators who j o i n e d i n sponsoring the Senate version included Sens. 
Muskie; Dole; Baker, R-Tenn.; Cranston, D-Calif.; Stevens, R-Alaska.; and 
Leahy, D-Vt. The b i l l passed both Houses of Congress without o p p o s i t i o n . 

C. The Section 4911 S t a t u t o r y Framework 

Under s e c t i o n 4911 and i t s companion p r o v i s i o n , section 501(h), e l i g i b l e 
p u b l i c c h a r i t i e s can e l e c t to have the l i m i t a t i o n on t h e i r lobbying s p e c i f i e d i n 
d o l l a r terms, w i t h the l i m i t s computed as f i x e d percentages of the 
org a n i z a t i o n ' s annual charitable-purpose expenditures. The o v e r a l l lobbying 
c e i l i n g equals 20 percent of the f i r s t $ 500,000 of such c h a r i t a b l e 
expenditures. The percentage declines as expenditures r i s e , and the c e i l i n g 
reaches a maximum allowance of $ 1 m i l l i o n per year f o r organizations w i t h 
annual budgets exceeding $ 17 m i l l i o n . /4/ Only 25 percent of t h i s amount may be 
devoted t o 'grassroots' lobbying. Expenditures t h a t exceed e i t h e r the grassroots 
or o v e r a l l l obbying l i m i t s are subject t o a 25 percent penalty tax. An 
o r g a n i z a t i o n loses i t s t a x - q u a l i f i e d status i f i t exceeds e i t h e r of these 
c e i l i n g s by more than 50 percent over a four-year period. 

The l i n c h p i n o f t h i s regime i s the section 4911 d e f i n i t i o n of 'lobbying.' 
Under t h i s d e f i n i t i o n , ' i n f l u e n c i n g l e g i s l a t i o n ' includes both 'grassroots' and 
' d i r e c t ' lobbying, d e f i n e d as f o l l o w s : 

Grassroots: 'any attempt t o influence any l e g i s l a t i o n through 
an attempt t o a f f e c t the opinions of the general p u b l i c or any 
segment t h e r e o f ' IRC s e c t i o n 4911(d) (1)(A) 
D i r e c t : 'any attempt t o i n f l u e n c e any l e g i s l a t i o n through 
communication w i t h any metnber or employee of a l e g i s l a t i v e 
body, or w i t h any government o f f i c i a l or employee who may 
p a r t i c i p a t e i n the f o r m u l a t i o n of the l e g i s l a t i o n ' 
IRC s e c t i o n 4911(d)(1)(B) . 

The s t a t u t e defines ' l e g i s l a t i o n ' t o include 'action w i t h respect t o Acts, 
b i l l s , r e s o l u t i o n s , or s i m i l a r items by the Congress, any State l e g i s l a t u r e , any 
l o c a l c o u n c i l , or s i m i l a r governing body, or by the p u b l i c i n a referendum, 
i n i t i a t i v e , c o n s t i t u t i o n a l amendment, or s i m i l a r procedure' IRC s e c t i o n 
4911(e)(2) . 

Section 4911 a l s o c o d i f i e s f i v e important exceptions to the d e f i n i t i o n of 
lobbying. Thus, even i f a communication would c o n s t i t u t e 'lobbying' under the 
general d e f i n i t i o n s above, i t i s excluded by IRC sect i o n 4911(d)(2) i f i t f a l l s 
w i t h i n any of the f o l l o w i n g categories: 

(A) Making a v a i l a b l e the r e s u l t s of 'nonpartisan an a l y s i s , 
study, or research'; 

(B) P r o v i d i n g ' t e c h n i c a l assistance' to a governmental body 
(or committee thereof) i n response t o a w r i t t e n request 
from t h a t body; 

(C) Appearances before, or communications to, a l e g i s l a t i v e 
body w i t h respect t o l e g i s l a t i o n a f f e c t i n g 'the existence 
of a c h a r i t y , i t s powers and d u t i e s , tax-exempt st a t u s , 
or the deduction of c o n t r i b u t i o n s to i t ' ; 
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(D) C e r t a i n communications w i t h a c h a r i t y ' s members 
concerning l e g i s l a t i o n of i n t e r e s t to them; and 

(E) Communications w i t h executive branch o f f i c i a l s and 
employees, unless the primary purpose i s to influence 
l e g i s l a t i o n . 

These exceptions have a long h i s t o r y i n the tax law a f f e c t i n g c h a r i t i e s . The 
phrase 'nonpartisan analysis, study, or research' entered the tax law i n 1959 as 
an exception t o a r e g u l a t o r y d e s c r i p t i o n of 'action' organizations. See Treas. 
reg. s e c t i o n 1.501(c) ( 3) - 1(c) (3) ( i v ) . I n 1969, Congress enacted IRC s e c t i o n 
4945(e), which defines 'lobbying' f o r purposes of the ban against l e g i s l a t i v e 
a c t i v i t i e s by p r i v a t e foundations. Like s e c t i o n 4911, section 4945(e) defines 
'lobbying' t o exclude 'nonpartisan a n a l y s i s , ' 'technical assistance,' 
self-defense lobbying, and executive-branch communications. (Because p r i v a t e 
foundations r a r e l y have members, an exception f o r membership communications was 
not included i n s e c t i o n 4945(e)). Both the l e g i s l a t i v e h i s t o r y and subsequent 
IRS i n t e r p r e t a t i o n s i n d i c a t e t h a t Congress viewed se c t i o n 4945(e) -- and the 
exceptions i n p a r t i c u l a r --as c o d i f y i n g e x i s t i n g law t h a t was a p p l i c a b l e t o a l l 
c h a r i t i e s , not j u s t p r i v a t e foundations. See S. Rep, No. 91-552, 91 Cong. 1st 
Sess. 48 (1969); Technical Memorandum of Treasury P o s i t i o n on H.R. 13270, at 11 
(Sept. 30, 1969). Accord GCM 36127 (Jan. 2, 1975); GCM 34289 (May 3, 1970). 

D. The Treasury Department Regulations 

In 1986, the Treasury Department issued proposed r e g u l a t i o n s d e f i n i n g 
'lobbying' f o r purposes of s e c t i o n 4911. Prop. reg. section 56.4911-2 (1986), 
This d e f i n i t i o n was drawn almost verbatim from reg u l a t i o n s t h a t Treasury had 
proposed i n 1980, under s e c t i o n 162(e) of the code, to define 

[•799] 

'lobbying' by f o r - p r o f i t businesses. See Prop. reg. section 1.162- 20(c)(4) 
(1980). The 1986 proposed r e g u l a t i o n s thus represented an e a r l y e f f o r t by 
Treasury t o harmonize the d e f i n i t i o n s of 'lobbying' a p p l i c a b l e r e s p e c t i v e l y to 
business taxpayers and t o c h a r i t i e s . 

The 1986 proposed r e g u l a t i o n s defined 'lobbying' broadly, using terms t h a t 
commentors found vague and d i f f i c u l t t o apply. S p e c i f i c a l l y , the proposed 
r e g u l a t i o n s d e f i n e d 'lobbying' t o include communications t h a t merely 'pertained' 
t o l e g i s l a t i o n . They also t r e a t e d any communication p e r t a i n i n g t o l e g i s l a t i o n 
(other than 'academic or s c i e n t i f i c ' m a t e r i a l ) t h a t was d i s t r i b u t e d t o the 
p u b l i c as g r a s s r o o t s lobbying, whether or not the communication urged r e c i p i e n t s 
t o take any a c t i o n on l e g i s l a t i o n . 

The response t o the proposed r e g u l a t i o n s was immediate and overwhelmingly 
negative. By the s p r i n g of 1987, Treasury and the IRS had received w e l l over 
4,000 w r i t t e n comments on the 1986 proposals, almost a l l of which urged t h a t 
they be withdrawn or modified. Congress i t s e l f was sharply c r i t i c a l of 
Treasury's f i r s t attempt t o i n t e r p r e t s e c t i o n 4911, f i n d i n g the proposed 
r e g u l a t i o n s a t odds w i t h the c l a r i f y i n g and remedial purposes of the 1976 
l e g i s l a t i o n . I n an e x t r a o r d i n a r y d i s p l a y of congressional unanimity, the Senate 
Finance, Committee, the House Ways and Means Committee, and the Senate Committee 
on A p p r o p r i a t i o n s each sent l e t t e r s t o the IRS i n e a r l y 1987 u r g i n g t h a t the 
proposed r e g u l a t i o n s be withdrawn. /5/ Numerous other members of Congress wrote 
i n d i v i d u a l l e t t e r s t o the same e f f e c t . /6/ 
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These l e t t e r s c r i t i c i z e d the proposed regu l a t i o n s f o r r e i n t r o d u c i n g i n t o the 
tax law the very an±)iguity -- and r e s u l t i n g deterrent to c h a r i t i e s ' a c t i v e 
p a r t i c i p a t i o n i n the l e g i s l a t i v e process -- that Congress had sought to 
e l i m i n a t e by enacting s e c t i o n 4911 i n 1976. Members of Congress objected 
s t r o n g l y t o Treasury's proposed d e f i n i t i o n f o r i t s overbreadth, n o t i n g t h a t i t 
swept i n t o 'lobbying' many educational and permissible advocacy a c t i v i t i e s that 
c h a r i t i e s had t r a d i t i o n a l l y conducted. The l e t t e r s i n s i s t e d t h a t the section 
4911 d e f i n i t i o n of 'lobbying' had to be s u f f i c i e n t l y c l e a r to allow c h a r i t i e s to 
p a r t i c i p a t e i n p u b l i c p o l i c y debates w i t h confidence t h a t they would not be 
p u t t i n g t h e i r t a x - q u a l i f i e d status at r i s k . The f o l l o w i n g excerpts are 
r e p r e s e n t a t i v e of the views expressed by Congress: 

Senate Finance Committee: 
' Sections 501(h) and 4911 , enacted w i t h strong b i p a r t i s a n 
support, c l a r i f i e d the lobbying r i g h t s of n o n p r o f i t groups. We 
are concerned t h a t the proposed r e g u l a t i o n s do the opposite. 
They appear t o introduce an±iiguity about what a c t i v i t i e s 
c o n s t i t u t e lobbying by such groups and we f e e l they r e s t r i c t 
l o bbying i n ways not intended by the 1976 Act.' Finance Comm. 
L e t t e r , a t 1 

House Ways and Means Committee: 
'The proposed r e g u l a t i o n s have already d r a m a t i c a l l y a f f e c t e d 
the operations of many p u b l i c and p r i v a t e c h a r i t a b l e 
o r g a n i z a t i o n s by i n h i b i t i n g t h e i r t r a d i t i o n a l educational and 
advocacy and fund r a i s i n g a c t i v i t i e s . * * * Members of Congress 
depend on i n f o r m a t i o n provided by n o n p r o f i t organizations. 
Their i n f o r m a t i o n and expression of opinion e n r i c h our a b i l i t y 
t o make we l l - i n f o r m e d p u b l i c p o l i c y decisions. Any 
a d m i n i s t r a t i v e d e c i s i o n by the Service t h a t would i n h i b i t the 
a b i l i t y o f these organizations t o conduct t h e i r l e g i t i m a t e 
exempt a c t i v i t i e s would c o n s t i t u t e a di s s e r v i c e to a l l . ' 
W&M Comm. L e t t e r , a t 1. 

Senate A p p r o p r i a t i o n s Committee: 
' T he proposed r u l e s are so ambiguous and broad t h a t they 
t h r e a t e n t o severely l i m i t present b e n e f i c i a l a c t i v i t i e s of 
p u b l i c c h a r i t i e s . S p e c i f i c a l l y , the r e g u l a t i o n s ' d e f i n i t i o n of 
grassroots lobbying and the i n c l u s i o n of education and research 
under the lobbying umbrella could serve t o undermine much of 
the important work c a r r i e d out by p u b l i c c h a r i t i e s . ' 
A p p r o p r i a t i o n s Comm. L e t t e r , at 1. 

Rep. Brooks, D-Texas: 
'Public c h a r i t i e s are the s i t u s of an enormous wealth of 
ex p e r t i s e and i n f o r m a t i o n on matters of v i t a l i n t e r e s t to t h i s 
n a t i o n . To prevent these groups from sharing t h e i r e x p e r t i s e 
and i n f o r m a t i o n w i t h the general p u b l i c would be t r a g i c . To 
prevent them sharing t h e i r e x p e r t i s e and inf o r m a t i o n w i t h 
f e d e r a l , s t a t e , and l o c a l l e g i s l a t o r s -- the makers of t h i s 
n a t i o n ' s p o l i c y -- would be di s a s t r o u s . ' L e t t e r from Chairman 
Brooks t o Commissioner Gibbs (Feb. 19, 1987), at 1. 

By A p r i l 1987, i t was cl e a r t h a t the proposed regu l a t i o n s were unacceptable, and 
IRS i n s t r u c t e d i t s examiners to use pre-1986 standards u n t i l r e v i s e d f i n a l 
r e g u l a t i o n s were issued. IRS Announcement IR-87-49 ( A p r i l 9, 1987). Public 
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hearings were held, and IRS Commissioner Gibbs established an Exempt 
Organization Advisory Group t o provide assistance w i t h the r e d r a f t i n g process. 
See IRS News Release (IR-87-71) 

[*800] 

(June 3, 1987) , Former IRS Commissioner Donald C. Alexander chaired the Advisory 
Group, which included l e g a l experts and academics s p e c i a l i z i n g i n the exempt 
o r g a n i z a t i o n f i e l d and rep r e s e n t a t i v e s of tax-exempt c h a r i t i e s ( i n c l u d i n g 
INDEPENDENT SECTOR). I d . I n December 1988, a f t e r several p u b l i c meetings of the 
Advisory Group, Treasury issued r e v i s e d proposed r e g u l a t i o n s i n t e r p r e t i n g 
s e c t i o n 4911. , 

Treasury s o l i c i t e d and received a d d i t i o n a l p u b l i c comments on the revised 
proposed r e g u l a t i o n s , and an a d d i t i o n a l p u b l i c hearing was held on them. See 
Preamble t o the 1990 Fi n a l Regulations, 55 Fed. Reg, 35579, 35580 (1990). The 
Commissioner's Exempt Organization Advisory Group met f u r t h e r . B u i l d i n g on t h i s 
a d d i t i o n a l a n a l y s i s and commentary, the Treasury and IRS d r a f t e r s worked out 
f u r t h e r r e v i s i o n s and refinements of the 1988 proposals. The process culminated 
i n the f i n a l i z a t i o n of r e g u l a t i o n s i n 1990. I d . 

The 1990 r e g u l a t i o n s , which remain i n e f f e c t , consist of a c a r e f u l l y 
organized and a r t i c u l a t e d set of r u l e s e s t a b l i s h i n g o b j e c t i v e and gene r a l l y 
easy-to-apply c r i t e r i a f o r determining whether an a c t i v i t y i s , or i s not, 
lobbying. I n co n t r a s t t o the 1986 proposed r e g u l a t i o n s , which defined lobbying 
t o i n c l u d e any communication ' p e r t a i n i n g t o ' l e g i s l a t i o n , the 1990 regul a t i o n s 
provide t h a t a communication w i l l be lobbying only i f i t 'refers t o s p e c i f i c 
l e g i s l a t i o n ' and ' r e f l e c t s a view on such l e g i s l a t i o n . ' Treas. reg. section" 
5 o . 4 y i x - 2 ( b ) ( i ) ( i i ; . / s p e c i f i c l e g i s l a t i o n ' i s defined t o include both pending 
b i l l s and ' s p e c i f i c l e g i s l a t i v e proposal s .' Treas. reg. s e c t i o n 
5 6 . 4 9 1 1 - 2 ( d ) ( 1 ) ( i i ) . Furthermore, a communication does not c o n s t i t u t e grassroots 
lobbying unless i t contains a ' c a l l t o a c t i o n ' -- ge n e r a l l y , an encouragement 
f o r metnbers of the p u b l i c t o contact l e g i s l a t o r s . See Treas. reg. s e c t i o n 
5 6 . 4 9 1 1 - 2 ( b ) ( i i ) . Each of these r u l e s i s e x t e n s i v e l y i l l u s t r a t e d by examples. 

A second key aspect of the c u r r e n t r e g u l a t i o n s i s the d e t a i l e d guidance they 
provide f o r the a l l o c a t i o n of expenditures ( i n whole or i n p a r t ) t o lobbying. I n 
general, c h a r i t i e s must count as lobbying expenditures a l l d i r e c t costs of 
producing a lobbying communication ( i n c l u d i n g s a l a r i e s and deferred 
compensation), as w e l l as an a l l o c a b l e share of overhead costs. See Treas, reg. 
s e c t i o n 56.4911-3(a)(1). The r e g u l a t i o n s also deal w i t h the issue of when the 
subsequent l e g i s l a t i v e use of nonlobbylng m a t e r i a l s , such as 'nonpartisan 
a n a l y s i s , ' w i l l cause the cost o f producing such ma t e r i a l s t o be a l l o c a t e d i n 
p a r t t o lobbying. See Treas. reg. s e c t i o n 56.4911-2(b)(v). These r u l e s provide 
unambiguous d i r e c t i o n s t o c h a r i t i e s about how t o chara c t e r i z e the various 
aspects of t h e i r operations which bear on l e g i s l a t i o n and on the computation of 
t h e i r p e r m i s s i b l e lobbying amounts. 

I n sum, the l e g i s l a t i v e h i s t o r y of sect i o n 4911, a m p l i f i e d by the 
congressional r e a c t i o n t o the 1986 proposed r e g u l a t i o n s , makes three p o i n t s 
abundantly c l e a r : 

F i r s t , Congress i n enacting s e c t i o n 4911 intended to c l a r i f y 
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and l i b e r a l i z e the tax-law r e s t r i c t i o n s on c h a r i t a b l e lobbying. 
Congress accordingly i n s i s t e d t h a t the term 'lobbying' should 
be defined as unambiguously as possible and i n a manner t h a t 
d i d not i n h i b i t c h a r i t i e s from expressing t h e i r views on p u b l i c 
p o l i c y , 

Second, a l l but one of the exceptions to the d e f i n i t i o n of 
lobbying incorporated i n s e c t i o n 4911(e)(2) -- i n p a r t i c u l a r 
those f o r 'nonpartisan a n a l y s i s , ' 'technical assistance,' and 
'self-defense' -- had been p a r t of the tax law f o r many 
years. /7/ Those exceptions cover educational work, research, 
p o l i c y analysis and other a c t i v i t i e s which have long been p a r t 
of c h a r i t i e s ' e s s e n t i a l p u b l i c - s e r v i c e mission. In i t s 1987 
r e a c t i o n against Treasury's f i r s t proposed r e g u l a t i o n s , Congress 
s t r o n g l y r e a f f i r m e d i t s i n t e n t i o n t h a t such a c t i v i t i e s should 
not be swept i n t o the d e f i n i t i o n of c h a r i t a b l e lobbying. 
T h i r d , Congress made i t s i n t e n t c l e a r t h a t 'lobbying' by 
c h a r i t i e s should a p p r o p r i a t e l y be defined more narrowly than 
'lobbying' by f o r - p r o f i t businesses. Section 4911 on i t s face 
includes f i v e exceptions t o lobbying t h a t have no counterpart 
i n s e c t i o n 162(e). And Congress e x p l i c i t l y s t a t e d t h a t 
Treasury's 1986 d e f i n i t i o n of 'lobbying' f o r c h a r i t i e s was too 
broad, even though i t m i r r o r e d the d e f i n i t i o n t h a t p r i o r 
r e g u l a t i o n s had developed f o r business taxpayers, 

I I I , The Section 162(e) D e f i n i t i o n of 'Lobbying' 
The Lobbying Disclosure Act d i r e c t s GAO t o consider a second tax-law d e f i n i t i o n 
of lobbying, t h a t contained i n s e c t i o n 162(e). Unlike the lobbying p r o v i s i o n s 
a f f e c t i n g c h a r i t i e s , s e c t i o n 162(e) does not p r o h i b i t businesses from lobbying, 
nor does i t l i m i t the amount of lobbying they may do. Rather, i t denies a 
deduction f o r lobbying costs as an 'ordinary and necessary' business expense. As 
explained more f u l l y below, s e c t i o n 162(e) was a revenue-raising p r o v i s i o n 
designed p r i n c i p a l l y t o discourage business lobbying. As b e f i t s a code p r o v i s i o n 
designed t o discourage lobbying r a t h e r than to encourage i t , the s e c t i o n 162(e) 
d e f i n i t i o n of 'lobbying' i s more i n c l u s i v e than the s e c t i o n 4911 d e f i n i t i o n f o r 
c h a r i t i e s . Any o b j e c t i v e comparison of the two d e f i n i t i o n s must recognize the 
q u i t e d i f f e r e n t indeed, l a r g e l y c o n t r a r y -- roles t h a t these two p r o v i s i o n s 
p l a y i n the tax law. 

A. The Section 162(e) S t a t u t o r y Framework 

Section 162(e), as amended i n 1993, g e n e r a l l y bars taxpayers from claiming a 
business expense deduction f o r s t a t e and f e d e r a l lobbying costs. The only 
exceptions t o t h i s otherwise blanket disallowance are communications d i r e c t e d t o 
' l o c a l c o u n c i l s ' and de minimis lobbying e n t a i l i n g costs of l e s s than $ 2,000 
per year. See IRC s e c t i o n 162(e)(2) & ( 5 ) ( B ) . S p e c i f i c a l l y , s e c t i o n 162(e)(1) 
provides t h a t no deduction s h a l l be allowed f o r : 

I n f l u e n c i n g l e g i s l a t i o n ; 
Any attempt t o i n f l u e n c e the general p u b l i c , or segments 
th e r e o f , w i t h r.espect t o e l e c t i o n s , l e g i s l a t i v e matters, or 
referendums; or 
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Any d i r e c t communication w i t h a covered executive branch 
o f f i c i a l i n an attempt t o influence his or her o f f i c i a l a c tions 
or p o s i t i o n s . 'Covered executive branch o f f i c i a l s ' are defined 
narrowly t o include only the president, vice president, key 
White House o f f i c e r s , cabinet - l e v e l o f f i c i a l s , and c e r t a i n 
o t h e r h i g h - l e v e l i n d i v i d u a l s . IRC section 162(e)(6). 

The s e c t i o n 162(e) d e f i n i t i o n of 'lobbying' has some points i n common w i t h the 
s e c t i o n 4911 d e f i n i t i o n . The term ' l e g i s l a t i o n ' i n section 162(e)(4)(B) i s 
def i n e d by cross-reference t o section 4911(e)(2). And the meaning of 
' i n f l u e n c i n g l e g i s l a t i o n ' i n section 162(e)(4)(A) f o l l o w s verbatim the 
d e i i n n : i o n ot d i r e c t lobbying i n section 4 9 1 1 ( d ) ( l ) ( B ) . 

t 

S i g n i f i c a n t l y , however, sec t i o n 162(e) includes none of the f i v e exceptions 
t o l obbying found i n s e c t i o n 4911(d)(2). Thus, businesses may not deduct the 
costs of preparing and d i s t r i b u t i n g 'nonpartisan a n a l y s i s ' ; of f u r n i s h i n g 
' t e c h n i c a l assistance' t o a l e g i s l a t i v e body; or of lobbying i n t h e i r own 
self-d e f e n s e . Further, the costs of h i g h - l e v e l executive branch contacts are 
nondeductible by businesses even i f those contacts do not concern l e g i s l a t i o n . 

The l e g i s l a t i v e h i s t o r y shows t h a t Congress considered i n c l u d i n g i n se c t i o n 
162(e) a v a r i e t y of exceptions t o the d e f i n i t i o n of 'lobbying.' The Conference 
Report discusses the s e c t i o n 4911 exceptions a t some length. See H.R. Conf, Rep. 
No. 103-213, 103d Cong., 1st Sess. 598-599 (1993). A 't e c h n i c a l assistance' 
exception modeled on s e c t i o n 4911(d) (2)(B) was included i n the House b i l l . See 
H.R. Conf. Rep. No. 103-213, supra, at 601. And a range of exceptions t o the 
d e f i n i t i o n of executive branch lobbying were contained i n the Senate amendment. 
See i d . a t 602-603. As the re p o r t explains, however, ' t he conference agreement 
does not include any of the s t a t u t o r y exceptions t o the general disallowance 
r u l e , ' apart from a narrow exclusion f o r communications compelled by law or 
subpoena. I d . a t 607. Congress thus made a d e l i b e r a t e d e c i s i o n t o de f i n e 
'lobbying' more broadly i n se c t i o n 162(e) than i n sec t i o n 4911. 

B. Congress's Purpose i n Amending Section 162(e) 

P r i o r t o 1993, businesses had been allowed t o deduct the costs of d i r e c t (but 
not grassroots) lobbying w i t h respect t o l e g i s l a t i o n of ' d i r e c t i n t e r e s t t o the 
taxpayer.' See Treas. reg. s e c t i o n 1.162-20 (c) (2) . Congress's reasons f o r 
e l i m i n a t i n g t h i s deduction are not discussed i n the committee r e p o r t s , but they 
can e a s i l y be surmised. I n proposing the amendment, the a d m i n i s t r a t i o n s t a t e d 
t h a t ' t he deduction f o r lobbying expenses i n a p p r o p r i a t e l y subsidizes 
c o r p o r a t i o n s and s p e c i a l i n t e r e s t groups f o r i n t e r v e n i n g i n the l e g i s l a t i v e 
process.' Department of the Treasury, A d m i n i s t r a t i o n Revenue Proposals 45 
(February 1993). 

Important impetus f o r e l i m i n a t i n g the lobbying deduction f o r businesses 
stemmed from the 1992 p r e s i d e n t i a l campaign, which focused negative a t t e n t i o n 
and p u b l i c h o s t i l i t y on p a i d l o b b y i s t s . Featuring prominently i n t h a t campaign 
were charges t h a t persons w i t h money -- and thus the a b i l i t y t o buy i n f l u e n c e --
were able t o o b t a i n governmental favors unavailable t o o r d i n a r y c i t i z e n s . This 
p o l i t i c a l atmosphere made the lobbying deduction f o r business a n a t u r a l t a r g e t 
f o r e l i m i n a t i o n . 

Further, Congress viewed a subsidy f o r business lobbying as i n a p p r o p r i a t e 
d u r i n g a time of f i s c a l c o n s t r a i n t : 
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The Committee has determined t h a t i n the context of d e f i c i t 
r e d u c t i o n , i t i s appropriate t o l i m i t the business deduction 
f o r lobbying expenses. H.R. Rept, 103-111, 103rd Cong., 
1st Sess. 659 (1993). 

Congress and the a d m i n i s t r a t i o n , i n other words, assumed th a t businesses have 
s u f f i c i e n t m o t i v a t i o n and resources to lobby wholly apart from any tax 
i n c e n t i v e , and simply withdrew the f e d e r a l subsidy f o r t h a t a c t i v i t y . Unlike 
s e c t i o n 4911, s e c t i o n 162(e) imposes no l i m i t or r e s t r i c t i o n on taxpayers' 
a b i l i t y t o lobby: businesses have always been able to lobby, both at the d i r e c t 
and the grassroots l e v e l s , a degree l i m i t e d only by t h e i r resources. Section 
162(e) re q u i r e s o n l y t h a t the expenses associated w i t h t h e i r lobbying be paid 
w i t h post-tax, as d i s t i n g u i s h e d from pre-tax, d o l l a r s , 

C. The Rationale f o r D e f i n i n g Business and 
C h a r i t a b l e Lobbying D i f f e r e n t l y 

I n view of i t s d i f f e r e n t l e g i s l a t i v e purposes, i t i s hardly s u r p r i s i n g t h a t 
Congress d e l i b e r a t e l y defined 'lobbying' more expansively i n s e c t i o n 162(e) than 
i n s e c t i o n 4911. Congress enacted s e c t i o n 4911 to encourage c h a r i t i e s t o 
p a r t i c i p a t e more f u l l y i n the l e g i s l a t i v e process, subject t o s p e c i f i e d d o l l a r 
l i m i t s on t h e i r expenditures. Since Congress wished t o give c h a r i t i e s broad 
scope f o r lobbying w i t h i n those l i m i t s , Congress n a t u r a l l y defined 'lobbying' 
r e l a t i v e l y narrowly. By c o n t r a s t , the 1993 amendment t o s e c t i o n 162(e) was a 
revenue-raising measure aimed at discouraging business lobbying by increasing 
i t s a f t e r - t a x cost. Given those l e g i s l a t i v e goals, a more expansive d e f i n i t i o n 
of lobbying i s e x a c t l y what one would expect. 

The q u i t e d i f f e r e n t e f f e c t s t h a t s e c t i o n 162(e) and s e c t i o n 4911 have on the 
o r g a n i z a t i o n s t o which they apply also e x p l a i n the d i f f e r e n t d e f i n i t i o n s of 
'lobbying.' Section 4911 c a t e g o r i c a l l y bars c h a r i t i e s from engaging i n 
l e g i s l a t i v e a c t i v i t i e s beyond s p e c i f i e d d o l l a r l i m i t s - - o n pain of l o s i n g t h e i r 
t ax exemption and q u a l i f i c a t i o n t o r a i s e t a x - d e d u c t i b l e c o n t r i b u t i o n s . The 
e f f e c t of d e f i n i n g lobbying more broadly i n s e c t i o n 4 911, t h e r e f o r e , would be 
f l a t l y and e n t i r e l y t o c u r t a i l the amount of lobbying c h a r i t i e s can do. Section 
162(e), by c o n t r a s t , while r e q u i r i n g businesses to fund t h e i r lobbying w i t h 
a f t e r - t a x d o l l a r s , leaves them f r e e t o lobby as much as they wish. A broader 
d e f i n i t i o n of business lobbying thus has no p r e c l u s i v e e f f e c t s ; i t simply raises 
the cost of l o b b y i n g at the margin by 35 percent. 

The c h i e f d i f f e r e n c e s between the d e f i n i t i o n s of business and c h a r i t a b l e 
lobbying a r i s e from Congress's decision not t o include i n s e c t i o n 162(e) any of 
the f i v e exceptions t o lobbying t h a t are contained i n s e c t i o n 4911(d)(2). The 
absence of these exceptions i s explained by the d i f f e r e n t l e g i s l a t i v e purposes 
animating the two p r o v i s i o n s , as w e l l as by key d i s t i n c t i o n s between businesses 
and c h a r i t i e s . 

The exception f o r 'nonpartisan a n a l y s i s ' (IRC s e c t i o n 
4911(d)(2)(A)) has been w e l l e s t a b l i s h e d i n the c h a r i t a b l e 
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tax law since as e a r l y as 1959, I t covers educational 
a c t i v i t i e s t r a d i t i o n a l l y performed by c h a r i t i e s . That i s also 
a t l e a s t very l a r g e l y t r u e of the ' t e c h n i c a l assistance' 
exception. I n enacting these exceptions. Congress guarded 
against the r i s k of i n h i b i t i n g c h a r i t i e s ' performance of 
a c t i v i t i e s l y i n g at the core of t h e i r p u b l i c - s e r v i c e mission. 
By c o n t r a s t , educational a c t i v i t i e s are no more than p e r i p h e r a l 
t o the purposes of most f o r - p r o f i t c o r p o r a t i o n s . And section 
162(e) i n any event does not p r o h i b i t businesses from engaging 
i n l e g i s l a t i v e l y d i r e c t e d educational a c t i v i t i e s ; i t simply 
increases t h e i r a f t e r - t a x cost. 

The exception f o r 'self-defense' lobbying (IRC section 
4911(d)(2)(C)) i s a necessary c o r o l l a r y of the section 4911 
s t a t u t o r y framework, which c a t e g o r i c a l l y p r o h i b i t s lobbying 
beyond s p e c i f i e d d o l l a r l i m i t s . Were i t not f o r t h i s exception, 
a c h a r i t y t h a t p e t i t i o n e d Congress t o p r o t e c t i t s tax-exempt 
s t a t u s could face the r i s k of l o s i n g i t s exemption by the very 
act of lobbying. /8/ Section 162(e), on the other hand, leaves 
business taxpayers f r e e t o lobby as much as they want, and 
there i s l i t t l e r i s k t h a t they w i l l be det e r r e d from lobbying 
i n t h e i r own self-defense by the n e c e s s i t y of using a f t e r - t a x 
d o l l a r s . 
As d i s t i n g u i s h e d from s e c t i o n 4911(d) (2) (E), r e s t r i c t i n g the 
l i m i t s on c h a r i t i e s ' d i r e c t lobbying t o contacts w i t h 
l e g i s l a t o r s , t h e i r employees, and executive branch personnel 
p a r t i c i p a t i n g i n the l e g i s l a t i v e process, s e c t i o n 162(e)(6) 
i n c l u d e s h i g h - l e v e l executive branch contacts w i t h i n the scope 
of business lobbying even i f those contacts do not concern 
l e g i s l a t i o n . This d i f f e r e n c e i s tra c e a b l e t o one of Congress's 
key purposes i n amending s e c t i o n 162(e): t o end the suspicion 
t h a t moneyed i n t e r e s t s can use tax-s u b s i d i z e d expenditures t o 
buy governmental favors u n a v a i l a b l e t o o r d i n a r y c i t i z e n s . That 
r i s k t h e o r e t i c a l l y e x i s t s w i t h h i g h - l e v e l executive branch 
o f f i c i a l s no less than w i t h the l e g i s l a t i v e branch, and s e c t i o n 
162(e) a c c o r d i n g l y covers both. C h a r i t i e s , by contrast, have 
never been perceived as attempting t o 'buy in f l u e n c e , ' and t h i s 
congressional purpose thus has no a p p l i c a t i o n t o section 4911. 
The exception f o r membership communications (IRC section 
4911(d)(2)(D)) has no d i r e c t a p p l i c a t i o n t o business taxpayers; 
and i f by analogy i t were extended t o communications between 
business corporations and t h e i r shareholders, i t could produce 
serious e r o s i o n of the fundamental s e c t i o n 162(e) r u l e . I t i s , 
a c c o r d i n g l y , absent from s e c t i o n 162(e) . 

Congress's d e c i s i o n t o t r e a t business and c h a r i t a b l e lobbying d i f f e r e n t l y rests 
on sound p o l i c y grounds. A key basis f o r the d i f f e r e n c e i s the e s s e n t i a l l y 
d i f f e r e n t l e g a l character of the o r g a n i z a t i o n s involved. Businesses e n t i t i e s , by 
t h e i r v e r y nature, e x i s t t o produce p r i v a t e b e n e f i t ; and that motive v i r t u a l l y 
guarantees t h e i r commitment of time and resources t o lobbying. The laws t h a t 
govern c h a r i t i e s , on the other hand, confine them s t r i c t l y to p u b l i c purposes; 
and those purposes can make them a uniquely valuable resource f o r the 
l e g i s l a t i v e process. 

Again, when c h a r i t i e s do lobby, t h e i r voices are fa r more muted than those of 
business groups. A r e c e n t l y completed IS survey of the Lobbying Disclosure Act 
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r e p o r t s o f Fortune 500 companies f o r the f i r s t s i x months of 1996 and c h a r i t a b l e 
o r g a n i z a t i o n r e p o r t s t o the IRS of lobbying expenditures f o r a l l of 1992 (the 
l a t e s t year f o r which IRS data are a v a i l a b l e ) discloses Fortune 500 lobbying 
expenditures t o t a l i n g approximately $ 208 m i l l i o n , compared w i t h t o t a l 
c h a r i t a b l e lobbying expenditures of $ 52 m i l l i o n . This survey i s fa r from 
d e f i n i t i v e ; indeed, i t s r e s u l t s provide only the roughest of approximations of 
the l o b b y i n g expenditures of the two classes of organizations. But when one 
bears i n mind t h a t (1) the $ 208 m i l l i o n t o t a l f o r the Fortune 500 i s f o r s i x 
months o n l y , and the t o t a l f o r c h a r i t i e s i s f o r a f u l l year, (2) the t o t a l f o r 
the Fortune 500 includes only f e d e r a l lobbying, while the t o t a l f o r c h a r i t i e s i s 
f o r l o b b y i n g a t the f e d e r a l , s t a t e , and l o c a l l e v e l s , and (3) the Fortune 500 
rep o r t s represent only a f r a c t i o n of t o t a l business lobbying even at the federal 
l e v e l , w h i l e the f i g u r e reported f o r c h a r i t i e s represents at leas t most of the 
c h a r i t a b l e universe, /9/ i t i s d i f f i c u l t t o escape the conclusion t h a t 
businesses' lobbying expenditures are massively l a r g e r than c h a r i t i e s ' . 

For a l l of these reasons, then, there i s sound j u s t i f i c a t i o n for Congress's 
decision to define lobbying more expansively for businesses than for c h a r i t i e s ; 
and 'harmonization' of the two defin i t i o n s would be fundamentally contrary both 
to the p o l i c y differences underlying the two sections and to their s p e c i f i c , 
quite d i s t i n c t purposes. 

However, to the extent that greater harmonization of the two definitions i s 
thought desirable, that objective would seem better accomplished by aligning 
section 162(e) more closely with section 4911 than the reverse. The deliberately 
broad d e f i n i t i o n of section 162(e) i s inherently inconsistent with the purpose 
of section 4911 to encourage c h a r i t i e s to participate robustly i n the 
l e g i s l a t i v e process. On the other hand, two s p e c i f i c revisions of the section 
162(e) d e f i n i t i o n appear possible within the policy of that section. So long as 
the stringent requirements for 'nonpartisan analysis, study, 
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or research' are met, the preparation and distribution of such materials by 
businesses may y i e l d public benefit for the l e g i s l a t i v e process without 
s i g n i f i c a n t l y undermining the section 162(e) goal of ruling out lobbying 
subsidized by the government. Again, the section 4911 exception for 'technical 
assistance' provided to government bodies at the written request of those bodies 
would seem s u f f i c i e n t l y under the control of the requesting government e n t i t i e s 
to leave l i m i t e d margin for the promotion of special interests and, at the same 
time, to possess a r e a l i s t i c p o s s i b i l i t y of advancing public interests in the 
functioning of the government bodies involved. Hence, modification of the 
section 162(e) d e f i n i t i o n on these two points, derived from the section 4911 
def i n i t i o n , would seem possible without serious d i l u t i o n of the p o l i c i e s 
underlying section 162 (e). 

IV. The D e f i n i t i o n of 'Lobbying' i n the 
Lobbying Disclosure Act 

Congress has also asked GAO t o address a t h i r d d e f i n i t i o n of 'lobbying,' that 
contained i n the LDA i t s e l f . See 2 U.S.C. section 1601 et seq. Congress's 
reasons f o r enacting t h i s l e g i s l a t i o n are stated p l a i n l y i n the s t a t u t o r y t e x t 
Section 1601 s p e c i f i e s t h a t Congress enacted the LDA t o make the process of 
re p r e s e n t a t i v e government work b e t t e r -- and increase p u b l i c confidence i n the 
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i n t e g r i t y of t h a t process -- by r e q u i r i n g p u b l i c d i s c l o s u r e of pa i d l o b b y i s t s ' 
e f f o r t s t o i n f l u e n c e government a c t i o n . See also S, Rep. No, 103-37, 103d Cong., 
1st Sess. 23 (1993). I n the words of Sen. Cohen, R-Maine, the l e g i s l a t i o n aimed' 
to address the p u b l i c ' s suspicion t h a t 'high p a i d h i r e d guns' g a i n p r e f e r e n t i a l 
access t o p u b l i c o f f i c i a l s 'behind the closed doors of government,' I b i d , The 
LDA achieves i t s o b j e c t i v e by r e q u i r i n g paid l o b b y i s t s t o r e g i s t e r w i t h 
Congress and f i l e semiannual statements l i s t i n g t h e i r lobbying a c t i v i t i e s and 
the amount of money spent on them. The LDA does not r e s t r i c t lobbying i n any 
way, nor does i t a f f e c t (apart from paperwork and bookkeeping costs) the 
a f t e r - t a x costs of lobbying. Simply put, the LDA i s a 'sunshine law.' 

A, The LDA S t a t u t o r y Framework 
t 

The LDA defines 'lobbying' t o include both 'lobbying contacts' and e f f o r t s i n 
support of such contacts, i n c l u d i n g planning a c t i v i t i e s , research, and other 
background prep a r a t o r y work intended, at the time performed, f o r use i n 
lobbying. See 2 U.S.C. 1602(7). Subject t o the exceptions noted below, lobbying 
contacts i n c l u d e a l l o r a l or w r i t t e n communications by a person who i s a 
l o b b y i s t /lO/ w i t h 'covered o f f i c i a l s ' i n the executive or l e g i s l a t i v e branch 
concerning the f o r m u l a t i o n , m o d i f i c a t i o n , or adoption of fe d e r a l l e g i s l a t i o n , 
r e g u l a t i o n s , executive orders, or other p o l i c y p o s i t i o n s . 2 U.S.C. 1602(8). 
Lobbying a l s o includes contacts w i t h a 'covered o f f i c i a l ' concerning: (1) the 
n e g o t i a t i o n , award, or a d m i n i s t r a t i o n of a f e d e r a l program, p o l i c y , contract, 
g r a n t , loan, permit, or l i c e n s e ; and (2) nominations subject t o Senate 
c o n f i r m a t i o n . I b i d . The l e g i s l a t i v e h i s t o r y makes c l e a r t h a t 'lobbying' f o r LDA 
purposes includes only d i r e c t lobbying; grassroots lobbying does not t r i g g e r , 
i ^ e g i s t r a t i Q n Qr r e p o r t i n g under the act_. 141 Cong. Rec. S10511, S10550-S10551 
( d a i l y ed. J u l y 24, 1995) (statements of Sen. McConnell, R-Ky., and Sen. Levin 
D-Mich.). 

The LDA defines 'covered l e g i s l a t i v e branch o f f i c i a l s ' broadly t o include 
Members of Congress and t h e i r s t a f f s , as w e l l as s t a f f of any congressional 
committees or caucuses. 2 U.S.C. se c t i o n 1602(4). The term 'covered executive 
branch o f f i c i a l ' i s defined considerably more broadly than i n s e c t i o n 162(e): i t 
includes not only White House and c a b i n e t - l e v e l o f f i c i a l s , but also personnel at 
or above the a s s i s t a n t secretary or deputy d i r e c t o r l e v e l , as w e l l as high-
ranking m i l i t a r y personnel. 2 U.S.C. se c t i o n 1602(3). Contacts w i t h less senior 
f e d e r a l o f f i c i a l s -- even i f expressly intended t o in f l u e n c e government a c t i o n 
-- do not c o n s t i t u t e lobbying contacts and, thus, are not subject t o r e p o r t i n g 
under the LDA. 

The LDA expressly excludes from the d e f i n i t i o n of 'lobbying contact' 19 
d i f f e r e n t types of communications. See 2 U.S.C. s e c t i o n 1602(8)(B). The 
f o l l o w i n g exceptions have great e s t p r a c t i c a l s i g n i f i c a n c e : statements t o the 
media; m i n i s t e r i a l contacts i n v o l v i n g no attempt t o in f l u e n c e l e g i s l a t i o n ; 
testimony presented t o congressional committees or subcommittees; w r i t t e n 
responses t o s p e c i f i c o r a l or w r i t t e n requests from covered o f f i c i a l s ; responses 
t o p u b l i s h e d government requests f o r p u b l i c comments; and communications f i l e d 
i n (or otherwise included i n the record of) any p u b l i c proceeding. 

B. Rationale f o r the LDA's D i s t i n c t 

D e f i n i t i o n of 'Lobbying' 

Generally, the LDA d e f i n i t i o n of 'lobbying' i s narrower, i n two respects, than 
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the s e c t i o n 4911 and s e c t i o n 162(e) d e f i n i t i o n s : i t excludes lobbying at the 
state and l o c a l l e v e l s , / l l / and i t excludes a l l grassroots lobbying.,__Grassroots 
rpbbying, py i c s nature, does not raise concerna_about__'closed door' dealings 
between moneyed p r i v a t e i n t e r e s t s and p u b l i c o f f i c i a l s T and i n view of i t s " " " 
purpose t o deal w i t h t h a t concern. Congress a p p r o p r i a t e l y excepted such lobbying 
from the act. Again, the p r i o r r e g i s t r a t i o n law which the act was designed t o 
replace concerned o n l y f e d e r a l lobbying, and i n developing the act. Congress 
made no e f f o r t t o address the complex issues of federalism which would a t t e n d 
n a t i o n a l r e g u l a t i o n of s t a t e and l o c a l lobbying. Hence., s t a t e and l o c a l lobbying 
also f a l l s p r o p e r l y o u t s i d e the LDA. 

On the other hand, the LD^ defines lobbying at the f e d e r a l l e v e l more broadly 
than e i t h e r s e c t i o n 4911 or se c t i o n 162(e). The d i f f e r e n c e s are numerous and 
o f t e n t e c h n i c a l . For present purposes a summary of the most s i g n i f i c a n t 
v a r i a t i o n s w i l l s u f f i c e . The LDA Refines 'lobbying' t o include communications 
about p o l i c y i n i t i a t i v e s , even thougH~Lhey have not yet become p t u f E i c i e n t t v— 
concrete t o c o n s t i t u t e ' s p e c i f i c l e g i s l a t i v e proposals' w i t h i n the meaning of 
sections 4 9 l l ai\il lb2 («) . [ " " -=> 

[*804] 

The LDA covers attempts t o i n f l u e n c e executive branch a c t i o n on matters 
u n r e l a t e d t o l e g i s l a t i o n ; such attempts are excluded from 'lobbying' a l t o g e t h e r 
by s e c t i o n 4911, and are covered by s e c t i o n 162(e) t o a lesser e x t e n t . The LDA 
d e f i n i t i o n , u n l i k e s e c t i o n 162(e), incorporates several ' t e c h n i c a l assistance' 
exceptions. But t h e i r scope d i f f e r s from the 'technical assistance' exception 
a p p l i c a b l e t o c h a r i t i e s under s e c t i o n 4911(d)(2)(B). I n the case of c h a r i t i e s , 
t e c h n i c a l assistance may take the form of w r i t t e n responses or (as i s o f t e n the 
case) of p a r t i c i p a t i o n by c h a r i t i e s ' personnel i n brainstorming sessions w i t h 
committee s t a f f s . The LDA, on the other hand, excludes only w r i t t e n responses; 
p a r t i c i p a t i o n i n o r a l give-and-take discussions appear t o be r e p o r t a b l e . 

Most of these d i f f e r e n c e s are e a s i l y understandable i n l i g h t of the wholly 
d i f f e r e n t purposes t h a t s e c t i o n 4911, s e c t i o n 162(e), and the LDA were enacted 
to serve. As a sunshine law, the LDA i s designed t o b r i n g p a i d l o b b y i s t s ' 
governmental contacts out from behind closed doors. This purpose i s best served 
by a broad d e f i n i t i o n reaching a l l circumstances i n which such e f f o r t s might 
conceivably occur. As the l e g i s l a t i v e h i s t o r y observes, previous d i s c l o s u r e 
s t a t u t e s had f a i l e d p r e c i s e l y because t h e i r coverage was too narrow. See, e.g., 
S. Rep. No.103-37, supra, a t 24. The breadth of the LDA d e f i n i t i o n i s also 
j u s t i f i e d by the modest burdens i t imposes: broader r e g i s t r a t i o n and r e p o r t i n g 
requirements. By c o n t r a s t , the e f f e c t of d e f i n i n g 'lobbying' more broadly under 
s e c t i o n 162(e) would be t o increase businesses' a f t e r - t a x l obbying costs and, 
under 4911, t o p r o h i b i t some c h a r i t a b l e lobbying a l t o g e t h e r . 

The l e g i s l a t i v e h i s t o r y explains the LDA's more expansive d e f i n i t i o n of 
executive branch lobbying. The HUD/Wedtec scandal, which i n v o l v e d government 
co n t r a c t s r a t h e r than l e g i s l a t i o n , appears to have been an archetype f o r the 
a c t i v i t y Congress intended the LDA t o b r i n g to l i g h t . See 141 Cong. Rec. S10511, 
S10550 (statement of Sen. L e v i n ) . The Wedtec case d r a m a t i c a l l y i l l u s t r a t e d t h a t 
i n f l u e n c i n g a d m i n i s t r a t i v e a c t i o n , no less than i n f l u e n c i n g l e g i s l a t i v e a c t i o n , 
f a l l s n a t u r a l l y w i t h i n the ambit of a sunshine s t a t u t e l i k e the LDA. 

As Congress e x p l i c i t l y noted, the broad LDA d e f i n i t i o n of 'lobbying' f o l l o w s 
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from the purposes underlying t h a t law, and i t was not intended to r e f l e c t any 
judgment about the narrower scope.of the section 4911 d e f i n i t i o n of t h a t term. 
As s t a t e d i n the 1993 Senate Report: 

The Committee recognizes t h a t the I n t e r n a l Revenue Code uses 
a d i f f e r e n t d e f i n i t i o n of lobbying, which excludes lobbying on 
matters other than l e g i s l a t i o n . I n c r a f t i n g a broad d e f i n i t i o n 
of lobbying f o r the purpose of ensuring t h a t e f f o r t s to 
i n f l u e n c e Congress and the executive branch are subject t o 
p u b l i c s c r u t i n y , we do not i n t e n d to suggest that the 
d e f i n i t i o n s c u r r e n t l y i n use i n the I n t e r n a l Revenue Code are 
d e f i c i e n t . Unlike t h i s b i l l , the I n t e r n a l Revenue Code i s not 
p r i m a r i l y intended f o r the purpose of ensuring p u b l i c 
d i s c l o s u r e , and the Committee recognizes t h a t the d i f f e r e n t 
purposes of the tax law j u s t i f y a d i f f e r e n t d e f i n i t i o n of 
lobbying. S. Rep. No. 103-37, supra, a t 29. 

This judgment by Congress i s s u r e l y c o r r e c t . I n each instance where the s e c t i o n 
4911 and LDA d e f i n i t i o n s d i f f e r , the d i f f e r e n c e s are c l e a r l y j u s t i f i e d by 
reference t o congressional i n t e n t . For example: 

Given the LDA's broad p r o p h y l a c t i c purpose, 'lobbying' i s 
a p p r o p r i a t e l y d e f i n e d t o include communications concerning 
p o l i c y i n i t i a t i v e s even before they have ripened i n t o pending 
or proposed l e g i s l a t i o n . But i t would be wholly c o n t r a r y t o 
Congress's i n t e n t t o i n j e c t such ambiguity i n t o the s e c t i o n 
4911 d e f i n i t i o n of 'lobbying,' which a p p r o p r i a t e l y includes 
o n l y communications concerning ' s p e c i f i c l e g i s l a t i v e proposals' 
and l e g i s l a t i o n already pending i n a l e g i s l a t i v e body. As the 
congressional l e t t e r s t o Treasury and the IRS i n r e a c t i o n 
against the proposed 1986 r e g u l a t i o n s repeatedly emphasize, a 
major reason f o r the enactment of s e c t i o n 4911 was the need f o r 
a c l e a r and o b j e c t i v e d e f i n i t i o n of 'lobbying' i n order t o 
encourage c h a r i t i e s t o p a r t i c i p a t e c o n f i d e n t l y i n l e g i s l a t i v e 
debates. /12/ 

The exception f o r 'nonpartisan a n a l y s i s , study, or research' 
(IRC s e c t i o n 4911(d)(2)(A)) i n the tax law avoids i n h i b i t i n g 
c h a r i t i e s ' performance of educational a c t i v i t i e s at the core of 
t h e i r p u b l i c - s e r v i c e mission. That r i s k does not a r i s e i n the 
case of p a i d business l o b b y i s t s covered by the LDA. Congress's 
fundamental o b j e c t i v e i n the LDA was t o expose the extent of 
such l o b b y i s t s ' l e g i s l a t i v e contacts, without regard t o the 
character of those communications. 
Prompted i n p a r t by the Wedtec scandal, the LDA a p p r o p r i a t e l y 
d e f i n e s 'lobbying" t o include h i g h - l e v e l executive branch 
contacts. Section 4 9 1 1 ( d ) ( 2 ) ( E ) , by c o n t r a s t , excepts such 
contacts from the d e f i n i t i o n of 'lobbying' unless they 
e x p l i c i t l y concern l e g i s l a t i o n . The tax law has never l i m i t e d 
c h a r i t i e s ' a b i l i t y t o engage i n such executive branch 
communications, and c h a r i t i e s have never been accused of abuses 
i n t h a t arena. From the time of the Slee decision i n 1930, the 
tax l i m i t a t i o n s on lobbying have been concerned e x c l u s i v e l y 
w i t h attempts t o i n f l u e n c e l e g i s l a t i o n . Many fe d e r a l agencies 
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r e l y h e a v i l y on c h a r i t i e s as service providers and sources of 
i n f o r m a t i o n (as do executive and a d m i n i s t r a t i v e bodies at the 
s t a t e and l o c a l l e v e l s ) , I f c h a r i t i e s were required to include 
the costs of such executive branch contacts under t h e i r lobbying 
c e i l i n g s -- c e i l i n g s t h a t are r e l a t i v e l y modest, have been 
h e a v i l y eroded by i n f l a t i o n , and i n any event were enacted t o 
cover l e g i s l a t i v e a c t i o n only -- a number of c h a r i t i e s might 
w e l l be fo r c e d t o c u r t a i l s i g n i f i c a n t l y t h e i r p a r t i c i p a t i o n i n 
the l e g i s l a t i v e process. That r e s u l t would be p l a i n l y 
i n c o n s i s t e n t w i t h Congress's i n t e n t i n enacting s e c t i o n 4911. 

The unique and r e l a t i v e l y broad d e f i n i t i o n of 'lobbying' set f o r t h i n the LDA, 
then, i s s p e c i f i c a l l y s u i t e d t o Congress's p r o p h y l a c t i c purpose i n enacting t h a t 
law. 

[*805] 

From the standpoint of p u b l i c c h a r i t i e s , moreover, there i s l i t t l e need to 
'harmonize' the LDA d e f i n i t i o n w i t h the s e c t i o n 4911 d e f i n i t i o n t o reduce 
d u p l i c a t i v e paperwork requirements. Congress has already recognized t h a t 
r e q u i r i n g c h a r i t i e s t o compute t h e i r lobbying expenditures under two d i f f e r e n t 
d e f i n i t i o n s would be burdensome. The LDA accordingly allows c h a r i t i e s which have 
f i l e d a s e c t i o n 501(h) e l e c t i o n t o use the sect i o n 4911 d e f i n i t i o n of 'lobbying' 
when they r e p o r t t h e i r lobbying expenditures to Congress. See 2 U.S.C. sect i o n 
1610. INDEPENDENT SECTOR supported t h i s l a t t e r p r o v i s i o n of the LDA while the 
act was under c o n s i d e r a t i o n i n Congress, and i t continues t o do so now. 

Conclusion 
The d e f i n i t i o n o f 'lobbying' contained i n s e c t i o n 4911 has r e s u l t e d from a long 
and d e l i b e r a t e e f f o r t by Congress, the Treasury Department, and the I n t e r n a l 
Revenue Service t o c r a f t r u l e s t h a t encourage c h a r i t i e s t o p a r t i c i p a t e i n the 
l e g i s l a t i v e process w i t h i n c a r e f u l l y s t a t e d l i m i t s . The d e f i n i t i o n s of 
'lobbying' i n s e c t i o n 162(e) and the LDA are components of very d i f f e r e n t 
s t a t u t o r y schemes, animated by very d i f f e r e n t l e g i s l a t i v e purposes. I n each 
case. Congress has defined 'lobbying' i n a manner appropriate t o the p a r t i c u l a r 
goals i t sought t o accomplish. An e f f o r t t o 'harmonize' the d e f i n i t i o n s would 
very l i k e l y do vi o l e n c e t o the p o l i c i e s and purposes u n d e r l y i n g one or more of 
the s t a t u t o r y regimes. Accordingly, INDEPENDENT SECTOR recommends t h a t GAO 
rep o r t t o Congress t h a t 'harmonization' should not be an important o b j e c t i v e of 
any congressional r e c o n s i d e r a t i o n of the d e f i n i t i o n s . 

Furthermore, INDEPENDENT SECTOR urges GAO t o recommend t h a t Congress make no 
change i n s e c t i o n 4911. The c l e a r and unique l e g i s l a t i v e i n t e n t u n d e r l y i n g t h i s 
s e c t i o n , coupled w i t h the long and pa i n s t a k i n g work of Congress, Treasury, and 
the IRS t o c a r r y out t h a t i n t e n t , s o l i d l y supports the d i s t i n c t d e f i n i t i o n of 
'lobbying' a p p l i c a b l e t o p u b l i c c h a r i t i e s . 

INDEPENDENT SECTOR takes no p o s i t i o n on whether the d e f i n i t i o n of 'lobbying' 
contained i n s e c t i o n 162(e) should be modified. I t urges r e t e n t i o n of the LDA 
p r o v i s i o n p e r m i t t i n g c h a r i t i e s which e l e c t the section 4911 d e f i n i t i o n f o r tax 
purposes t o use t h a t d e f i n i t i o n f o r LDA purposes also; but i t otherwise takes no 
p o s i t i o n on whether the LDA d e f i n i t i o n should be revised. To the extent t h a t 
harmonization of the d e f i n i t i o n s i s thought desirable despite the c r i t i c a l 
examination of t h a t o b j e c t i v e here, analysis reveals t h a t i t should be 
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accomplished by a l i g n i n g the d e f i n i t i o n of 'lobbying' i n s e c t i o n 162(e) more 
c l o s e l y w i t h the d e f i n i t i o n i n section 4911 i n two s p e c i f i c respects. 

/ I / Unless otherwise noted, a l l s t a t u t o r y references are t o the I n t e r n a l 
Revenue Code of 1986, as amended (the 'code' or 'IRC'). A l l references to 
r e g u l a t i o n s are t o the Treasury r e g u l a t i o n s i n e f f e c t under the code (Treas. 
r e g . ) . The terms ' c h a r i t y ' and ' c h a r i t a b l e ' are used i n t h e i r generic sense 
throughout, i n c l u d i n g a l l organizations described i n IRC section 1 7 0 ( c ) ( 2 ) . 

/2/ C e r t a i n e n t i t i e s , despite t h e i r status as p u b l i c c h a r i t i e s , are not 
e l i g i b l e t o e l e c t coverage under IRC sect i o n 501(h). They include churches and 
t h e i r a f f i l i a t e s (which r a i s e s p e c i a l F i r s t Amendment concerns); organizations 
engaged i n t e s t i n g f o r p u b l i c s a f e t y ; and se c t i o n 509 (a) (3) supporting 
o r g a n i z a t i o n s operated t o b e n e f i t labor unions, trade associations, and s o c i a l 
w e l f a r e o r g a n i z a t i o n s exempt under s e c t i o n 5 0 1 ( c ) ( 4 ) . 

/3/ A le a d i n g case antedating the s t a t u t o r y amendment d i s t i n g u i s h e d between 
lobbying f o r general s o c i a l reform (which i t found impermissible) and lobbying 
on l e g i s l a t i o n t h a t would d i r e c t l y a f f e c t a c h a r i t y ' s a b i l i t y t o c a r r y out i t s 
c h a r i t a b l e purposes (which the court found p e r m i s s i b l e ) . Slee v. Commissioner, 
42 F.2d 184 (2nd C i r . 1930), a f f ' g 15 B.T.A. 710 (1929). I n contemporary terms, 
the Slee d e c i s i o n e s t a b l i s h e d a broad version of the ' s e l f defense' exception 
t h a t Congress u l t i m a t e l y incorporated i n s e c t i o n 4911. 

/4/ Section 4911 was enacted before Congress began r o u t i n e l y t o index tax 
p r o v i s i o n s f o r i n f l a t i o n , and as a r e s u l t the r e a l value of the lobbying 
expenditure l i m i t s has been eroded by more than 60 percent. 

/5/ See l e t t e r from Sen. Moynihan, D-N.Y., et a l . t o IRS Commissioner 
Lawrence B. Gibbs (Feb. 24, 1987) (16 of 20 members signing) (Finance Comm. 
L e t t e r ) ; l e t t e r from Rep. Rangel, et a l . t o IRS Commissioner Lawrence B. Gibbs 
(Mar. 3, 1987) (20 of 36 members signing) (W&M Comm. L e t t e r ) ; L e t t e r from Sen. 
DeConcini, D-Ariz., et a l . t o IRS Commissioner Lawrence B. Gibbs (Feb. 19, 1987) 
(16 o f 27 members signing) (Appropriations Cotnm. L e t t e r ) . 

/6/ L e t t e r from Chairman Rostenkowski, D - I l l . , t o Commissioner Gibbs (Feb. 
25, 1987); l e t t e r from Chairman Brooks, D-Texas, t o Commissioner Gibbs (Feb. 19, 
1987); l e t t e r from Sen. Simon, D - I l l . , t o Secretary Baker (Jan. 30, 1987); 
l e t t e r from Rep. Boucher, R-Va., t o Secretary Baker (Feb. 5, 1987); l e t t e r from 
Rep. Clarke, D-N.C., t o Secretary Baker (May ll, 1987); l e t t e r from Rep. 
English, Okla., t o Secretary Baker (Mar. 4, 1987); l e t t e r from Rep. Howard, 
D-Tenn., t o Secretary Baker (Feb. 12, 1987); l e t t e r from Rep. Kildee, D-Mich., 
t o Secretary Baker (Mar. 12, 1987); l e t t e r from Rep. Ravenel, R-S.C, t o 
Secretary Baker (Feb. 23, 1987).See also 'Sen. Melcher Says That Pxiblic 
C h a r i t i e s ' Lobbying Rules Are Out of Line With S t a t u t e , Tax Notes, Mar. 30, 
1987, p. 1265 (d e s c r i b i n g l e t t e r from Sen. Melcher, D-Mont., c r i t i c i z i n g the 
proposed r e g u l a t i o n s as v i o l a t i n g the s p i r i t of the 1976 l e g i s l a t i o n ) ; 'Writers 
Voice Opposition t o Proposed Regulations on Lobbying by Public C h a r i t i e s , ' Tax 
Notes, Mar. 23, 1987, p. 1160 (describing l e t t e r from Rep. Q u i l l e n , R-Tenn., 
ur g i n g t h a t an advisory committee be created t o help d r a f t new r e g u l a t i o n s ) . 

/7/ Of the f i v e exceptions, only t h a t f o r membership communications had no 
antecedent i n p r i o r tax law. 
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/8/ Doubtless f o r the same reason, an analogue to the exception was 
recognized i n the c h a r i t a b l e tax law even before the i n t r o d u c t i o n of the 
' s u b s t a n t i a l p a r t ' t e s t i n t o the s t a t u t e i n 1934 (see discussion of Slee v. 
Commissioner, 42 F.2d 184 (2nd C i r . 1930), a f f ' g 15 B.T.A. 710 (1929), i n Part 
I I . B . l . above), and ne i t h e r Treasury nor the IRS attempted t o apply the 
s u b s t a n t i a l p a r t l i m i t a t i o n t o the l e g i s l a t i v e e f f o r t s of p r i v a t e foundations i n 
t h e i r own behalf i n the perio d of the 1960s during which the spec i a l 
r e s t r i c t i o n s on p r i v a t e foundations, u l t i m a t e l y adopted i n the Tax Reform Act of 
1969, were evol v i n g , being formulated, and, f i n a l l y , proceeding t o enactment. 
The s t a t u t o r y self-defense exception f i r s t appeared i n the code as a pa r t of 
the 1969 foundation law, recognizing the exclusion of self-defense a c t i v i t i e s of 
p r i v a t e foundations from the general r e s t r i c t i o n on foundation lobbying, IRC 
s e c t i o n 4945 (e) . ' 

/9/ Because churches, t h e i r i n t e g r a t e d a u x i l i a r i e s , and conventions and 
as s o c i a t i o n s of churches are not r e q u i r e d t o f i l e r e turns w i t h the IRS, the 
rep o r t e d f i g u r e does not include t h e i r lobbying expenditures. 

/lO/ A ' l o b b y i s t ' f o r t h i s purpose i s an employee who makes at l e a s t two 
lobbying contacts and devotes at l e a s t 20 percent of his/her time t o lobbying. 2 
U.S.C. 1602(10). This d e f i n i t i o n i s intended t o r u l e out r e g i s t r a t i o n and 
r e p o r t i n g d u t i e s f o r persons who engage i n de minimis lobbying. 

/ l l / Section 162(e) (2) also excepts d i r e c t lobbying at the l o c a l l e v e l . 

/12/ See t e x t above at pages 14-16. 

**************** End of Document **************** 
Rvinquist & Associates Los Angeles, C a l i f o r n i a 
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Lpbbyins. 

Section SOUcin i orRaniratinng 

In general.—The Intemal Revenue Code rules governing lobbying by charitable 
orgamzations described in sertion 501(c)(3) can be viewed as creating three separate regimes. 
There is a separate set of rules for private foundations under section 4945 In addition, with 
respect to pubhc charities, the Code differentiates between public charities that affirmatively 
elect to be subject to special rules under sections 501(h) and 4911 (commonly referred to as 
"electing public charities") and all other public charities that do not make this election 
(commonly referred to as "non-electing public charities").̂ ' In general, the operation ofthe 
lobbying restrictions does not depend on whether the lobbying activities of a charity are intended 
to fiinher its charitable purposes (with an exception for so-called "self-defense direct lobbying" 
described below)." However, whether or not public policy discussions (even if technically nol 
lobbying) are intended to benefit a large segment of the population or a charitable class, as 
opposed to the private interests of a limited group of individuals, (may b^i^Hi^Mn^ relevant 
to the determination whether the activity satisfies the section 501(c)(3) requirement that the 
orgaruzation be "operated exclusively" for charitable or other exempt purposes or, instead, 
whether the organization serves substantial non-exempt purposes inconsistent with section 
501(c)(3) status. (This issue is commonly referred to as the "private benefit" test,)*" 

nonetheless entitled to an exemption under Rev. Proc. 98-19 if (a) more than 90 percent of all 
annual dues (or similar amounts) are received from persons who each pay armual dues of $75 or 
less (provided that the organization is not described in section 501(c)(6)); (b) more than 90 
percent of all annual dues are received from charities, govemmental entities, or tax-exempt 
organizations which themselves are exempt from the section 6033(e) niles; or (c) the 
organization maintains records (and notifies the IRS) that 90 percent or more ofthe annual dues 
paid to the organization are not deductible to its members, without regard to any political 
campaign or lobbying expenditures made by the organization. 

'̂ See generally Hopkins, Bruce R., Charity. Advocacy, and the T.aw 130-235 (1992). 

'̂ See Haswell v. United States. 500 F.2d 1133. 1142 (Ct. Cl. 1974)("The applicability of 
the influencing legislation clause is not affected by the selfish and unselfish motives and interests 
ofthe organization, and it applies to all orgamzations whether they represent private interests or 
the interests of the pubUc."); Kindell and Reilly, "Lobbying Issues," Continuing Professional 
Education Exempt nrpnpiyntmTiB Tgchnical Instruction Program for FY 1997 (published by 
Department of the Treasury, Intemal Revenue Seryice)(hereafter cited as "1997 ERS CPE Text") 
at 272 (no distinction between "good" and "bad" legislation). 

*° See American Campaign Academy v CnrnTnisgmner 92 T.C. 1053 (1989)(because 
the operational test under sec. 501(c)(3) "examines the actual purpose for the organization's 
activities and not the nature ofthe activities or the organization's statement of purpose," the 
court looked beyond the four comers of the organization's charter to discover "the actual objects 
motivating the organization" and found that political campaign school had a partisan purpose 
and the secondary benefit to the Republican entities and candidates was more than incidental); 



N0U-12-199g 14:29 DflS TAX POLICY 202 622 9260 P.03/19 

Limitation on lobbying activities 

Section 501 (c)(3) expressly provides that an organization is not entitled to tax-exempt 
status under that section unless "no substantial part of the activities of [the organization] is 
carrying on propaganda, or otherwise attempting, to influence legislation" (commonly referred to 
as "lobbying").*' Thus, public charities may engage in some lobbying activities, provided that 
such activities are not substantial, without losing their tax-exempt status and generally without 
being subject to tax." In contrast, private foundations are subjea to the restriction that lobbying 
activities-even if insubstantial so as not to jeopardize the foundation's tax-exempt status-may 
result in the foundation being subject to penalty excise taxes, unless one ofthe statutory 
exceptions contained in section 4945(e) (such as for nonpartisan analysis or self-defense 
lobbying) apply. 

Definition of "lobbying" and "action" orK '̂ii^atinnc 

There is no statutory definition under section 501(c)(3) of "propaganda, or othenvise 
attempting, to influence legislation."** However, Treasury regidations provide that an 
organization is an "action" organization not entitled to tax-exempt status under section 501(c)(3) 

The Fund for the Study of Economic Growth and Tax Reform v. Internal Revenue civil 
action no. 97-0747 (D.C. Dist.)(Feb. 24, ]998)(taking into account "overt partisan statements" of 
creators ofthe organization and finding that the organization did not qualify for sec. 501(c)(3) 
status because it supported a "one-sided poUtical agenda" and, thus, engaged in substantial non-
exempt activities). See also Better Business Bureau v. United States 326 U.S. 279 
(1945)(holding that regardless of the number of activities that educated business persons and the 
general public, organization was not entitled to tax-exempt status as "educational" entity because 
its "activities are largely animated by a commercial purpose" and "are directed flindamentally to 
ends other than that of education"); C l̂'awjiy F:̂ Tnilv Association. Inc. v Commissioner 71 T.C. 
340 (1978)(organization found to have engaged in substantial nonexempt activities serving 
private interests by conducting genealogical research focusing on the Callaway family and by 
urging family members to join by asserting that the organization was "for you, about you"); 
Christian Manner Internarional v. Commiasioner. 71 T.C. 661, 669 (1979)("actual 
purpose" of organization was commercial publication of its president's books and to 
provide him an ''outlet for the exposition of his theories"). 

See Regan v. Taxation With Representation of Washin^nn 461 U.S. 540 
(1983)(holding that restrictions on lobbying activities of charitable organizations are 
constitutionally valid). 

Treasury Regulation sec. 1.501 (c)(3)-1 (c)(3)(ii) provides: "An organization will not 
fail to meet the operational test merely because it advocates, as an insubstantial part of its 
activities, the adoption or rejection of legislation." 

" As discussed infra, there is a statutory definition of "influencing legislation" under 
seaion 4911(d) for public charities that make an election under section 501(h) to have their 
lobbying efforts judged against a sliding-scale, numeric standard. 

/r 
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due to its lobbying activities if a substantial part of the organization's activities is (1) contacting, 
or urging the pubhc to contact, members of a legislative body for the purpose of proposing, 
supporting, or opposing legislation; or (2) advocating the adoption or rejection of legislation. 
Treas. Reg. sec. 1.501(c)(3)-l(c)(3)(ii). Thus, attempts to influence legislation under section 
501(c)(3) include directly contacting members of a legislative body (and their staffs) to propose, 
support, or oppose legislation (so-called "direct lobbying"), and also include urging the public to 
contact legislative bodies, or otherwise attempting to influence public opinion, with respect to 
legislation (so-called "grass roots lobbying"). Except as specifically provided for in Treasury 
regulations (described below), the ERS takes the position that whether a particular 
communication constitutes an attempt to influence legislation generally is determined on the 
basis ofthe facts and circumstances surrounding the communication in question,** 

For purposes of section 501(c)(3), the term "legislation" includes action by the Congress, 
by any State legislature, by any local coundl or similar governing body, or by the pubUc in a 
referendum, initiative, constitutional amendment, or similar procedure." "Action" by the 
Congress or by a State legislature or local council refers to introduction, amendment, enactment, 
defeat, or repeal of Acts, bills, resolutions, or similar items.** Contacting executive branch 
officials generally is not considered lobbying for purposes of section 501(c)(3), unless the 
charity requests that the executive branch ofl&cial support or oppose legislation to be considered 
by a legislative body,*'' Legislation need not actually be formally introduced if a specific 
le^slative proposal is being advocated.** 

Discussions of broad social or public poUcy issues (without advocating a specific 
legislative proposal) generally do not constitute attempts to influence legislation for purposes of 

44 See 1997 IRS CPE Text at 273. 

*' Treas. Reg. sec. 1.501(c)(3)-l(c)(3)(ii). The IRS has stated that the section 501(c)(3) 
prohibition on substantial lobbying activities applies to attempts to influence legislation of a 
foreign country. See Rev. Rul. 73-440, 1973-2 C B. 177; 1997 IRS CPE Text at 272. 

** See Notice 88-76, 1988-2 CB. 392. Actions taken by a legislative body with respect 
to confirmation of a nominee for a public office (e.g.. Federal judges) are included within the 
term "legislation" for section SO 1(c)(3) purposes, and also may be "exempt fimaion" activities 
for purposes ofthe section 527(f) tax. See Announcement 88-114, 1988-37 I R B . 26 (Sept. 12, 
1988), 1993 IRS CPE Text at 448, footnote 8 (stating that IRS has made no final determination 
on the sec. 527 issue), and the discussion below of section 527(f)). 

*̂  See Rev. Rul. 67-293, 1967-2 CB. 185; 1997 IRS CPE Text at 277. 

*' See Chri.stian Rchne.̂  National Ministry, Inc. v. United Staten 470 F 7,H 117*; noth 
Cir. 1972)(urging public to contaa legislators to support prayer in school and oppose foreign aid 
constituted attempts to influence legislation). 
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section 501(c)(3).*'' However, even if a public discussion of broad social or policy issues does 
not constitute an attempt to influence legislation for purposes of section 501(c)(3), there is still a 
separate issue of whether the discussion is educational (or furthers some other charitable 
purpose)." Thus, if an organization conducts substantial public discussions or disseminates 
materials conceming broad social or policy issues in a manner that does not fiirther an 
educational or other exempt purpose, then such activity could jeopardize the organization's tax-
exempt status under section 501(c)(3), not because the organization has engaged in substantial 
lobbying, but rather because it has engaged in substantial aaivities that do not fijrther an exempt 
purpose." 

*' See Rev. Rul. 66-256,1966-2 CB. 210 (discussion of broad social issues does not 
count against lobbying limit under sec 501(c)(3)). A parallel mle for private foundations also 
exempts from the definition of "lobbying" discussions of broad social, economic, and similar 
problems, even if the problems are of a type with which the government would be expected to 
deal ultimately. See Treas. Reg, sec. 53.4945-2(d)(4). Moreover, as discussed fiirther below, 
regulations promulgated under section 4911 provide a similar exception for discussions of broad 
social and policy issues by public charities making the section 501(h) election, with special rules 
for certain mass media advertising. See Treas. Reg. sees. 56.491 l-2(c)(2) and 56.491 l-2(b)(5). 
Likewise, regulations promulgated under section 162 provide that expenditures for institutional 
or "good will" advertising-including advertising which keeps the taxpayers name before the 
public and which presents views on economic, financial, social, or other subjects of a general 
nature-geherally are deductible as trade or business expenses rather than being viewed as 
attempts to influence legislation, provided that such expenditures are related to patronage the 
taxpayer might reasonably expect in the future. Treas. Reg. sec, 1.162-20(a)(2). 

See, e.g., The Nationalist Movement v rnmini«fiir;>n r̂ 102 T.C. 558 (1994), aff'd 37 
F.3d 216 (5th Cir. 1994)(publicaiion of materials advocating social and political change was not 
"educational" activity under sec. 501(c)(3) because presentation of viewpoints was unsupported 
by facts, made substantial use of inflammatory and disparaging terms, and expressed conclusions 
based on emotions rather than objective evaluation); Rev, Proc. 86-43, 1986-2 CB. 729 (which 
describes the so-called "methodology test" forjudging whether advocacy of a particular 
viewpoint is considered "educational" under sec. 501(c)(3), see footnote 82 supraV Also, 
compare National Alliance v. United StaTe.s 710 F.2d 868 (D.C. Cir. 1983)(denial of tax-exempt 
status to organization that published newsletter promoting racial hatred and violence against 
minority groups was upheld because the newsletter "caimot reasonably be considered intellectual 
exposition" and, thus, no possibility that it could be found to be "educational within any 
reasonable interpretation of the term") with Big Mama Rag. Inc. v. United States. 631 F.2d 1030 
(D.C. Cir. I980)(holding that Treasury regulation that defined "educational" activity as requiring 
a "full and fair exposition" was imconstitutionally vague and susceptible to discriminatory 
enforcement), 

" See Joint Committee on Taxation, General Explanation ofthe Tax Reform Act of 
1976, at 411, footnote 7 (discussing implications of making sec, 501(h) election). See also 
footnote 40 supra (regarding private benefit issues). 

n 
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Despite this general rule for discussions of broad social issues. Treasury Regulation 
section 1.501 (c)(3)-l(c)(3)(iv) provides for a separate, distinct test under which an organization 
is treated as an "action organization"-and, thus, not entitled to sec. 501(c)(3) status~if it has the 
following two characteristics: (1) its main or primary objective or objectives (as distinguished 
from its incidental or secondary objectives) may be attained only by legislation or a defeat of 
proposed legislation; and (2) it advocates, or campaigns for, the attainment of such main or 
primary objective or objectives as distinguished fi'om engaging in nonpartisan analysis, study, or 
research and making the results thereof available to the public. In determining whether an 
organization has such characteristics, all the surrounding facts and circumstances, including the 
articles and all activities of the organization, are to be considered. In essence, the "action" 
organization test of Treasury Regulation section l ,501(c)(3)-l(c)(3)(iv) allows substantial 
lobbying to be found due to the nature ofthe organization and its aims.*̂  

Exceptions for non-electing public charities 

Even when a conmiunication refers to a specific legislative proposal (or the 
organization's primary objective may be attained only by passage or defeat of legislation), the 
dissemination of nonpartisan analysis or research with respect to a legislative proposal (or the 
organization's primary objeaive), while not advocating legislative action, is not considered 
lobbying for purposes of section 501(c)(3). See, e.g.. Rev. Rul. 64-195, 1964-2 CB. 138 
(organization conduaed nonpartisan analysis of a proposed constitutional amendment and 
disseminated materials to the public, but did not advocate approval or disapproval ofthe 
amendment); Rev. Rul. 70-79, 1970-1 CB. 127 (some ofthe policies formulated by the 
organization could be carried out only through legislation, but organization was entitled to (c)(3) 
status due to the educational nature of activities and because it did not make any specific 
legislative reconamendations)." Likewise, responding to a govemmental request for testimony is 

" See The Fund for the Smdy of Economic Growth and Tax Reform v. Intemal Revenue 
Sendcg. civil action no. 97-0747 (D.C Dist.)(Feb. 24, 1998)(finding that two-part lest for 
"action" organization was satisfied because organization conceded that the only way of 
achieving its pohcies was through legislative reform, and because press reports and other 
evidence indicated that the organization "actively engaged in advocacy and fljrthering a 
particular poUtical agenda"); Rev. Rul. 62-71, 1962-1 CB. 85 (research and publications of 
organization, considered alone, may be educational, but section 501(c)(3) status was not 
available because the organization was primarily involved not only in leaching but in advocating 
the adoption of a doctrine that could be effective only by enactment of legislation); Roberts 
Dairy Co. v. Commiasioner. 195 F.2d 948 (8th Cir. 1952); 1997 IRS CPE Text at 276 

" See also 1997 IRS CPE Text at 274. As discussed infra, a slightly different rule may 
apply with the nonpartisan analysis exceptions under sections 4911 and 4945, where nonpartisan 
analysis of a legislative proposal is allowed to advocate a particular position or viewpoint, 
without being treated as lobbying, provided that the communication does not "directly 
encourage" the recipient to take action within the meaning of Treas. Reg. sec. 56.4911-
2(b)(2)(iii)(A)-(C). It remains unclear how the nonpartisan analysis exception for non-electing 
public charities compares to the nonpartisan analysis exception under sections 4911 and 4945. 
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not treated as a lobbying activity. See, e.g.. Rev. Rul. 70-449,1970-2 CB. 112 (providing 
technical advice).'* In addition, advocacy by a charity with respea to legislation that could 
affect the powers or existence of the organization itself (so-called "self-defense lobbying") 
generally is considered to be exempt from the section 501(c)(3) lobbying restriction." 

Attribution 

Similar to questions that arise with respect to the political campaign prohibition under 
section 501(c)(3) (discussed previously), when an individual affiliated with a charity makes a 
lobbying communication, the question arises whether the lobbying should be viewed as an 
activity ofthe individual acting in his or her private capacity or whether the activity should be 
attributed to the charity.** In general, resolution of this issue depends on whether the lobbying 
activities are within the scope ofthe individual's authority to act as an agent for the organization 
(or, if not, whether the organization implicitly ratified the individuals acts)." The lobbying 
activities of a section 501(c)(4) organization will not be attributed to an affiliated charity, so long 
as the entities are separately incorporated, the records show legally distina entities, and there are 
fair-market-value reimbursements for any shared facilities or services." However, because the 
lobbying restriction is not absolute under seaion 501(c)(3), a charity may provide some support 
to lobbying efforts undertaken by another entity, provided that the provision of such support 

See Hopkins, Bruce R., Charity. Advocacy, and the Law at 168 (1992)(inadvisable to borrow to 
heavily from sec. 4911 rules for nonpartisan analysis when judging activities of non-electing 
public charities); Galston, supra at 1344-45. footnote 263 (noting that more generous nonpartisan 
analysis exception under sees. 4911 and 4945 may eventually be applied to non-electing public 
charities). 

*̂ [Here also, it is not clear whether the exception for aonelecting public charities is 
as broad as the technical advice exception for electing public charities under section 4911, 
which (as discussed later on) does n^ require that presentation of advice or assistance to a 
govemmental body satisfy the requirements for nonpartisan analysis. See Treas. Reg. sec. 
56.4911.2(c)(3).] 

" Although there is no precedential ruling from the IRS with respect to self-defense 
lobbying by a non-electing public charity seeking to protect the organization's own existence or 
powers under the law (see 1997 CPE at 277, footnote 20), the IRS recognized the self-defense 
exception in GCM 34289 (May 8, 1970) prior to the enactment of section 501(h). See also 
Galston at 1284, footnote 40. For the counterpart "self-defense" exceptions for public charities 
making the 501^1) election, see section 4911(d)(2)(C) and Treas. Reg. sec. 56-491 l-2(c); for the 
counterpart "self-defense" exception for private foimdaiions, see section 4945(e) and Treas, Reg, 
sec. 53-4945<2(d). 

" See footnote 14 supra. 

" Sec PLR 9507020 (date?); 1997 IRS CPE Text at 277-78. 

'* See footnote 15 supra. 



NOU-12-1999 14:31 DflS TflX POLICY 202 622 9260 P.0B/19 

(along with any lobbying activities directly conducted by the charity) does not violate the 
"substantial part" test (or, 501(h) expenditure limits, if elected by the charity). 

Determination of substantiahty 

In addition to the definitional question of whether a communication constitutes 
"lobbying" for purposes of section 501(c)(3), there is a second issue of whether the level of an 
organization's lobbying activities is "substantial." Except for public charities that make the 
section 501(h) election (as discussed below), there is no bright-line, mechanical rule for 
determining whether lobbying activities are substantial relative to the organization's other 
activities. Rather, the particular facts and circumstances surrounding all activities ofthe 
organization (including volunteer time) must be examined. In particular, an arithmetical 
percentage test (e.g., looking at the percentage of the budget, or employee's time, spent on 
lobbying) while relevant, has been held noi determinative," When Congress enacted section 
501(h), it was specifically provided in section 501(h)(7) that the determination of whether the 
lobbying of a non-electing charity is "substantial" is not affected by the numeric tests provided 
for by sections 50 ] (h) and 4911 (described below). 

Lobbying rules for electing public charities 

Section 50irh') election 

Certain public charities may elect under section 501(h) to have the amount of permitted 
lobbying expenditures measured under the statutory, arithmetical tests set forth in sections 
501(h) and section 4911." The arithmetical tests provide an alternative to the imprecise, facts-
and-circumstances test of substantiality that otherwise apphes to section 501(c)(3) organizations. 
For a public charity making the section 501(h) election, the allowable amount of lobbying 
expenditures that can be made for any tax year is determined under a sliding-scale formula. 
Specifically, the allowable amount of all lobbying (i.e.. direct and grass roots lobbying 

" See, e.g., Haswell v. United States. 500 F.2d 1133 (Ct Cl. 1974); Cliristian Echoes 
National Ministry, Inc. v. United States. 470 F.2d 849 (10th Cir. 1972); 1997 IRS CPE Text at 
279-280 (faaors to be considered are percentage of budget, amoimt of volunieer time, and 
continuous or intermittent nature of lobbying, and the extent of supporting activities; a 5 percent 
safe-harbor has at times been applied as a general rule of thumb, and lobbying activities that 
exceed roughly 16-20 percent of total activities are generally considered substantial). See also 
Galston, "Lobbying and the Pubhc Interest; Rethinking the Intemal Revenue Code's Treatment 
of Legislative Activities," 71 Texas L. Rev. 1269, 1279-1280 (1993). 

^ Public charities eUgible to make the section 501(h) election include educational 
institutions, hospitals, and organizaiions receiving a certain proportion of support from the 
general public, but not churches and certain church-related entities (sees. 501(h)(4) and (5)). 
Churches were made ineligible for the section 501(h) election at their own request. See Joint 
Committee on Taxation, General Explanation of the Tax Reform Art of 1976. 1976-3 C B (vol 
2) at 419-420. 

^ 0 
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combined) is limited to the sum of (a) 20 percent of the first $500,000 ofthe organization's 
exempt purpose expenditureŝ ' for the year, plus (b) 15 percent ofthe next $500,000 of such 
expenditures, plus (c) 10 percent of the third $500,000 of such expenditures, plus (d) 5 percent of 
any additional such expenditures. In no event, however, can the allowable amount of lobbying 
for an organization making the section 501(h) election exceed $1 million for any year." Grass 
roots lobbying is subject to a separate limitation, equal to 25 percent of the overaJl permissible 
lobbying amount (sec. 4911(c)(4))." In order to prevent organizations from avoiding the dollar 
limitations of section 501(h) by dividing themselves into technically separate but related entities, 
section 4911(f) treats certain affiliated organizations under common control as one organization 
for purpose of applying the section 501(h) arithmetical tests." 

If the lobbying expenditures (for either all lobbying or grass roots lobbying in particular) 
of an organization making the section 501(h) election exceed the allowable amounts under 
sertion 4911, then an excise tax penalty is imposed on the organization equal to 25 percent ofthe 
excess lobbying expenditures (sec. 4911(a)). Imposition of this excise tax penalty under section 
4911 may, in some cases, effertively operate as an intermediate sanction short of revocation of 
the organization's tax-exempt status. However, if the electing organization's lobbying 
expenditures (for either all lobbying and grass roots lobbying in particular) normally are more 
than 150 percent of the allowable amounts, then not only will the organization be subject to the 
excise tax penalties under section 4911, but the organization will lose its tax-exempt status (sees 
501(h)(1) and 501(h)(2)(B))f 

For this purpose, "exempt purpose expenditures" are defined as expenditures to 
accomplish the organization's exempt purposes, including properly allocable salary payments, 
overhead, an allowance for depreciation on a straight-line basis, and all lobbying expenditures, 
but not including fundraising costs and certain capital expenditures. Sertion 4911(e)(1); Treas. 
Reg. sec. 56,4911-4. 

" Section 4911(c)(2). 

^ In contrast to the arithmetical test for organizations making the sertion 501(h) 
election, the substantial part test for non-electing organizations does not focus solely on 
expenditures made by the organizarion and it makes no distinction between dirert and grass roots 
lobbying. See 1997 CPE Text at 301; Galston, "Lobbying and the Public Interest: Rethinking 
the Intemal Revenue Code's Treatment of Legislative Activities," 71 Texas L. Rev. 1269, 1280 
(1993)(di5cussing advantages and disadvantages of sec. 501(h) election for organizations that 
engage in more grass roots lobbying than direa lobbying or that rely on volunteers for their 
lobbying). 

" See Treas. Reg. sec. 56.4911-7. 

" The determination of whether an organization's lobbying expenditures normally exceed 
150 percent ofthe allowable amounts generally is made by comparing the sum ofthe 
organization's lobbying expenditures for the determination year and the three preceding years to 
the sum of the allowable lobbying amounts for those years (Treas. Reg. sec. l,501(h)-3(b)). 
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Definition of lobbying under section 4911 

For purposes ofthe sertion 501(h) arithmetical test, lobbying expenditures are defined as 
"expenditures for the puipose of influencing legislation (as defined in sertion 4911(d))."" 
Section 4911 (d), in tum, defines the term "influencing legislation" as — 

(A) any attempt to influence any legislation*^ through an attempt to 
affect the opinions ofthe general public or any segment thereof 
[i.e., "grass roots lobbying communications"], and 

(B) any attempt to influence any legislation through 
communication with any member or employee of a legislative 
body, or with any govemment official or employee who may 
participate in the formulation of the legislation [i.e., "direct 
lobbying communications"]." 

However, section 4911(d)(2) specifically excludes from the definition of "influencing 
legislation" the following activities: 

(A) making available the results of nonpartisan analysis, study, or 
research; 

(B) providing of technical advice or assistance (where such advice 
would otherwise constitute the influencing of legislation) to a 

In theory, the definition of "expenditures for the purpose of influencing legislation" 
under section 4911 applies only to public charities that have made the section 501(h) elertion. In 
prartice, however, the definitions and exceptions of section 491 l(d)-as well as the parallel rules 
under sertion 4945(e)—are generally viewed as codifying existing law and practice for 
determining whether "lobbying" has been undertaken by any organization described in section 
501(c)(3). See, e.g., GCM 39694 (Jan. 21, 1988)(administration of Code is best effectuated by 
uniform application of lobbying rules for all charities); GCM 34289 (May 5, 1970); S .Rep. No. 
91-552, 91 Cong., 1st Sess. 48-49 (1969), Haswell v. United States. 500 F.2d 1133, 1147 (Ct. Cl. 
1974). [See also BNA Portfolio at A-52 (and authorities cited therein).] 

"Legislation" includes artion by legislative bodies but does nsil include action by 
"executive, judicial, or administraiive bodies." Treas. Reg. sec. 56,491 l-2(d)(3). The term 
"administrative bodies" includes school boards, housing authorities, sewer and water districts, 
zoning boards, and other similar Federal, State, or local special purpose bodies, whether elective 
or appointive. Treas. Reg. sec, 56.491 l-2(d)(4). 

Lobbying with respect to a referendum or ballot initiative subjert to a vote by the 
general public (unless i l comes within the nonpartisan analysis exception) is considered "direct 
lobbying," based on the rationale that, in this context, members of the general public are 
funrtioning as legislators. See Treas, Reg. sec. 56.491 l-2(b)(l)(iii). 
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govenmiental body or to a committee or other subdivision thereof 
in response to a written request by such body or subdivision, as the 
case may be; 

(C) appearances before, or communications to, any legislative 
body with respect to a possible decision of such body which might 
affect the existence of the organization, its powers and duties, tax-
exempt status, or the deduction of contributions to the organization 
(i.e., "self-defense dirert lobbying"); 

(D) communications between the organization and its bona fide 
members with respert to legislation or proposed legislation of 
direct interest to the organization and such members, other than 
communications which (1) directly encourage members to contact 
a legislative body in an attempt to influence legislation, or (2) 
dirertly encourage members to urge persons other than members to 
attempt to affert the opinions of the general pubUc or to contart a 
legislative body in an attempt to influence legislation; and 

(E) any communication with a govemment official or employee, 
other than — 

(I) a communication with a member or employee of 
a legislative body (where such communication 
would otherwise constitute the influencing of 
legislation), or 

(ii) a communication the principal purpose of which 
is to influence legislation. 

With respert to communications with legislators and government officials. Treasury 
regulations provide a two-part test for determining if such a communication by an organization 
making the section 501(h) election constitutes a "dirert lobbying communication." Under this 
two-part test, a communication with a legislator or employee of a legislative body, or with any 
govemment official or employee who may participate in the formulation of legislation (provided 
that the principal purpose of the communication is to influence legislation), will be treated as a 
"dirert lobbying communication" under section 4911 onlv if the commxmication both (1) refers 
to "specific legislation" (meaning legislation that has already been introduced in a legislative 
body or a specific legislative proposal that the organization either supports or opposes"), arid (2) 

"Specific legislation" may be identified by its formal name, by a widely used term in 
connertion with the legislation, or even by its content or effect. See 1997 CPE Text at 296-297. 
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reflerts a view on such legislation 70 

With respert to communications with the general public. Treasury regulations provide a 
three-part test for determining whether such a communication by an organization making the 
section 501(h) election constitutes a "grass roots lobbying communication." Under this three-
part test, a communication with the general public will be treated as a "grass roots lobbying 
communication" under section 49] 1 only if the communication: (1) refers to specific legislation; 
(2) reflerts a view on such legislation; and (3) encourages the recipient to take action with 
respert to the legislation (referred to as a "call to action" requirement) in at least one of four 
specifically enumerated ways."" In this regard, the first two requirements for "grass roots 
lobbying communications" generally are interpreted in the same manner as under the two-part 
test for "direct lobbying" (with an exception described below for certain mass media advertising 
that is presumed to refer to specific legislation). With respect to the third reqUirement~i.e., a 
"call to artion"-this requirement is satisfied only if the communication (a) states thai the 
recipient should contart a legislator or an employee of a legislative body, or should contact any 
other govemment official or employee (provided that the principal purpose of urging contart 
with such official or employee is to influence legislation), (b) states the address, telephone 
number, or similar information of a legislator or employee of a legislative body, (c) provides for 
a petition, tear-off postcard, or similar material for the recipient to communicate with any 
legislative or government official, flc (d) specificaHy identifies one or more legislators who will 
vote on the legislation as: opposing the organization's view with respert to the legislation; being 
undecided with respect to the legislation; being the recipient's representative in the legislature; 
or being a member ofthe legislative committee or subcommittee that will consider the 
legislation.̂ ^ To be considered a "call to action" a communication must satisfy at least one of 

70 Treas. Reg. sec. 56.491 l-2(b)(l)(ii). The Treasury regulations do not specifically 
define the tenn "reflects a view." Instead, the regulations contain examples which are somewhat 
conclusory. One example refers to a "position letter" sent to Congress "to gain support" for 
specific legislation-which thus constittites a "dirert lobbying communication"-while another 
example refers to a paper discussing a State's environmental problems but which "does not 
reflert a view." See Treas. Reg. sec, 56.491 l-2(b)(4)(I)(examples (1) and (3)). 

Treas. Reg. sec. 56.491 l-2(b)(2)(ii). 

^ Treas. Reg. Sec. 56.49H-2(b)(2)(iii). Merely naming the main sponsor(s) ofthe 
legislation for purposes of identifying the legislation will not constitute a "call to artion." Id. A 
communication that merely identifies one or more legislators who will vote on the legislation as 
supporting the communication's view (as opposed to identifying legislators as opposing the 
communication's view, or as being undecided with respect to the legislation, or as being the 
recipient's representative in the legislature) is not a "grass roots lobbying communication" as 
long as the communication does not include one of the four specific types of "calls to action." 
See Treas. Reg. sec, 56.491 l-2(b)(4)(ii)(A), Example (7); Hopkins, Bruce R., Charity. 
Advocacy, and the Law at 145 (1992). 
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these four specific tests enumerated in the Treasury regulations." Thus, except in the case of 
certain mass media advertisements (as described in the following paragraph), no matter how 
clearly an organization identifies a specific legislative proposal or comments on the merits of 
that legislation when it communicates with the general public, the absence of a "call to action" 
means that the communication is not a "grass roots lobbying communication" for purposes of 
section 4911," 

Mass media advertisements 

Under a special mle contained in the sertion 4911 regulations, certain mass media 
advertisements that otherwise do not satisfy the three-part test for a "grass roots lobbying 
communication" may nevertheless be treated as "grass roots lobbying communications." Under 
this special rule, if, within two weeks before a vote by a legislative body or committee (but not 
subcommittee) on "highly publicized"" legislation, a paid advertisement appears in the mass 
media (i,e., television, radio, billboards and certain general circulation newspapers and 
magazines''*), then such an advertisement will be presumed to be a "grass roots lobbying 
communication" if it (1) reflects a view on the general subjert of such legislation, and (2) either 
(a) refers to the highly publicized legislation or (b) encourages the public to communicate with 
legislators on the general subjert of such legislation, Treas. Reg. sec, 56.4911-2(b)(5)," This 
presumption may be rebutted if the organization demonstrates that the advertisement is a type of 
mass media communication regularly made by the organization (without regard to the timing of 
the legislation) or that the timing ofthe advertisement was unrelated to the upcoming legislative 
action. If a mass media advertisement falls outside the special rule of Treasury regulation sec. 

See 1997 CPE Text at 300-301 (an exhortation to the pubhc to "oppose" a particular 
legislative proposal is not, by itself, a "call to action" under sec. 4911). 

" See 1997 CPE Text at 298-299, 

Treas. Reg. sec. 56.491 l-2(b)(5)(iii)(C) provides that "highly publicized" means 
frequent coverage on television and radio, and in general circulation newspapers, during the two 
weeks preceding the vote by the legislative body or committee. However, the regulation goes on 
to state that, even where legislation receives frequent coverage, it is "highly publicized" only if 
"the pendency ofthe legislation or the legislation's general terms, purpose, or effect are known 
to a significant segment ofthe general pubhc (as opposed to the particular interest groups 
directly affected) in the area in which the paid mass media advertisement appears." Id. 

Where an electing organization is itself a mass media publisher or broadcaster, all 
portions of that organization's mass media pubhcations or broadcasts are treated as paid 
advertisements in the mass media, except those specific portions that are advertisements paid for 
by another person. Treas. Reg. sec. 56.491 l-2(b)(5)(iii)(B). 

" See 1997 CPE Text at 308-09 (noting that presumption does not apply if an 
advertisement appears even one day more than two weeks before a vote; nor does the 
presumption apply if public pressure from an advertising campaign results in a scheduled vote 
being canceled). 
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56.4911-2(b)(5), or if the special rule applies but the presumption is rebutted, then the general 
three-part test applies for determining whether the advertisement constitutes a "grass roots 
lobbying communication." 

Discussions of broad social issues 

Consistent with the definitions of "direct lobbying communications" and "grass roots 
lobbying communications" under section 4911, Treasury regulations provide that 
"[ejxaminations and discussions of broad social, econornic, and similar problems are neither 
dirert lobbying communications under section 56.491 l-2(b)(l) nor grass roots lobbying 
communications under section 56.4911-2(b)(2) even if the problems are ofthe type with which 
government would be expected to deal ultimately." Treas, Reg. sec. 56.4911-2(c)(2).'' 
ConsequenUy, lobbying communications do not include pubUc discussion, or communications 
with members of legislative bodies or govenmiental employees, the general subjert of which is 
also the subjert of legislation before a legislative body, so long as such discussion does not 
address itself to the merits of a specific legislative proposal asd so long as such discussion does 
not directly encourage recipients to take action with respert to legislation. Id." This treatment 
of discussions of broad social and policy issues is implicit in the two-part definition of "dirert 
lobbying" and the general three-part definition of "grass roots lobbying," because both 
definitions require that the communication in question "reflerts a view" on a specific legislative 
proposal (and the general definition of "grass roots lobbying communication" under sertion 4911 
further requires that there be a specific "call to action").*" Moreover, if a mass media 
advertisement appearing within two weeks of a vote reflerts a view on a general social or poUcy 
issue that also is the subjert of highly publicized legislation, then the advertisement could be 
presumed to be a grass roots lobbying communication only if the advertisement also refers to 

The counterpart regulation for private foundations is Treas. Reg. sec. 53.4945-2(d)(4). 

" For example, Treas. Reg. sec. 56.491 l-2(b)(4)(ii)(a). example (4), points out that an 
organization could encourage members of the public to send their legislators a coupon to 
"support a dmg free America" without referring to any specific legislation, and this would not be 
treated as a "grass roots lobbying communication" under the general three-part test. However, if 
such a communication appeared in a paid mass media advertisement within two weeks of a vote 
on highly publicized legislation conceming drug abuse, then such a communication potentially 
could be presumed to be a "grass roots lobbying communication" under Treas. Reg. sec. 
56.491 l-2(b)(5). 

See 1997 CPE Text at 306, footnote 37 (noting that the exception in the sec. 4911 
regulations for discussion of broad social problems was included to provide parity with a pre­
existing exception under sec. 4945, but, as a substantive matter, the exception is "superfluous" 
given the definitions of lobbying commxmications in the sec. 4911 regulations). See also 
McGovem, Accettura, and Skelly. "The Revised Lobbying Regulations~A Difficult Balance," 
Tax Notes (Dec. 26, 1988)("the revised definition of grass roots lobbing will reduce or eliminate 
the need for organizations to depend upon the exception for discussion of broad social, 
economic, and similar problems.") 
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specific legislation or encourages the public to communicate with legislators on the general 
social or policy issue. Thus, if there is neither a reference to specific legislation nor a mass 
media "call to action" regarding the general social or policy issue that is also the subject of 
legislation that is voted on within two weeks, then the public discussion of broad social or policy 
issues is not a lobbying communication under sertion 4911 

Statutory exceptions under sertion 4911 

Even if a communication by an organization meets the definition of a "direct lobbying" 
or "grass roots lobbying" communication under the general rules described above, the 
communication nonetheless may be exempt if one of the five statutory exceptions of section 
4911(d)(2) apply. The first of these statutory exceptions is "making available the results of 
nonpartisan analysis, study, or research" (sec, 4911(d)(2)(A)). With respert to this exception. 
Treasury Regulation section 56.49U-2(c)(l)(ii) provides that the term "nonpartisan analysis, 
study, or research" means "an independent and objective exposition of a particular subjert 
matter, including any activity that is 'educational' within the meaning of [Treasury Regulation] 
section 1.501(c)(3)-1(d)(3)."" Treasury Regulation sertion 56.491 l-2(c)(l)(ii) goes on to 

" As discussed previously, whether or not the discussion is condurted in a manner that 
furthers an educational or other exempt purpose (or violates the private benefit test) is a separate 
question. See footnotes 40 and 50 suprg. 

Treas. Reg. sec. 1.501(c)(3)-l(d)(3) provides that "an organization may be educational 
even though it advocates a particular position or viewpoint so long as it presents a sufficiently 
full and fair exposition ofthe pertinent farts as to permit an individual or the public to form an 
independent opinion or conclusion," In Rev. Rul. 86-43, 1986-2 CB. 729-which was issued to 
address the vagueness concems identified in the Big Mama Rag decision, see footnote 50 supra-
the IRS indicated that the focus of the IRS in applying Treas. Reg. sec. 1.501 (c)(3)-1(d)(3) is not 
upon the viewpoint or position advocated, but rather upon the method used by the organization I / ' 
to communicate its viewpoint. Rev. Proc. 86-43 indicates that the method used by the 
organization 'Nvill not be considered educational if it fails to provide a factual foundation for the 
viewpoint or position being advocated, or if it fails to provide a development from the relevant 
farts Uiat would materially aid a listener or reader in a learning process." Further, Rev, Proc. 86-
43 indicates that the presence of any of the following fartors in the presentations made by an 
organization is indicative that the method used by the organization to advocate its views is not 
educational: (1) the presentation of viewpoints unsupported by facts is a significant portion of 
the organization's communications; (2) the farts that purport to support the viewpoints or 
positions are distorted; (3) the organization's presentations make substantial use nf inflammatory 
and disparaging terms and express conclusions more on the basis of stronj; ernotional feelings 
than of objective evaluations; and (4) the approach used in the organization's presentations is not 
aimed at developing an understanding on the part of the intended audience or readership because 
it does not consider their background or training in the subjert matter. However, Rev. Proc. 86-
43 goes on to provide that, even if one or more of the above four factors are present, the IRS will 
look to all facts and circumstances to determine whether an organization nonetheless may be 
considered "educational." An examination of the factors hsted in Rev. Proc. 86-43 is commonly 
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provide: "Thus, 'nonpartisan analysis, study, or research' may advocate a particular position or 
viewpoint so long as there is a sufficientiy fiill and fair exposition of the pertinent facts to enable 
the public or an individual to form an independent opinion or conclusion. The mere presentation 
of unsupported opinion, however, does not qualify as 'nonpartisan analysis, study, or 
research,'"" 

Treasury Regulations provide that nonpartisan analysis that reflects a view on specific 
legislation is not within the section 4911(d)(2)(A) exception if the communication "directiy 
encourages" the recipient to take action—meaning that the communication expressly states that 
the recipient should contact a legislative or govemment official or employee, includes the 
address, telephone number or similar information of a such official or employee, or includes a 
petition tear-off postcard, or similar material for the recipient to send to such an official or 
employee. However, nonpartisan analysis within the section 4911(d)(2)(A) exception is allowed 
to include a hmited (or imphcit) "call to action" that specifically identifies one or more 
legislators who will vote on the legislation as (1) opposing the organization's views with respect 
to the legislation, (2) being undecided with respert to the legislation, (3) being the recipient's 
representative in the legislature, or (4) being a member of the legislative committee or 
subcommittee that will consider the legislation,** 

Under section 4911(d)(2)(A), an organization may choose any suitable means, including 
oral or written presentations or disseminations to the news media, to distribute its nonpartisan 
analysis or research. However, communications may not be limited to, or be direrted toward, 
persons who are interested solely in one side of a particular issue (Treas. Reg sec 56.4911-
2(c)(1)).''* 

The four additional statutory exceptions provided for by section 4911(d)(2) include (1) 

refened to as the "methodology test." See The Nationalist Movement v. Commisgitjin̂ ;- 102 
T.C. 558 (1994)(upholding constitutionaUty of methodology test). 

83 As discussed in more detail mfr̂ , it is not clear whether the IRS intends to use the 
arguably strirter "fiill and fair exposition" test with respert to advocacy involving legislation, or 
whether satisfying the "methodology" test of Rev. Proc. 86-43 (which can be viewed as a subset 
of the "full and fair exposition" test) would suffice, even if both sides ofthe debate on a 
legislative issue are not presented. It is also questionable whether use of the "fijll and fair 
exposition" test (without the overlay provided by the "methodology" test) forjudging advocacy 
with respert to legislation test would be constitutionally permissible in view ofthe Biy Mama 
Kag decision (see footnote 50 supraV Compare The Nationalist Movement v. Commissioner, 
102 T.C at , footnote 17 (doubtfiil whether IRS could require presentation of opposing 
views) witii The Fund for tiie Study of Economic Growth and Tax Reform v. Intemal Revenue 
Service (where the court found that the organization did not condurt nonpartisan analysis, but 
the court did not refer to either the "full and fair exposition" test or the "methodology" test). 

** Treas. Reg. sees. 56.491 l-2(b)(2)(iii) and 56.491 l-2(c)(l)(vi). 

" See 1997 IRS CPE text at 302-03. 
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providing technical advice or assistance upon written request from a governmental body'*, (2) 
so-called self-defense dirert lobbying—that is, communications with a legislative body with 
respert to a possible decision by the body which might affert the existence ofthe organization, 
its powers and duties, or its tax-exempt statijs, or the deduction of contributions to the 
organization", (3) communications between an organization and its bona fide members, 
provided that the communication does not directly encourage the members to contact legislators 
or to urge nonmembers to influence legislation", and (4) communications with government 
officials or employees, provided that the communication is not a direct lobbying communication 
with a member or employee of a legislative body and, in the case of other government officials, 
does not have the principal purpose of influencing legislation." 

Cost allocationg.—In addition to defining direct and grass roots lobbying communications 
and the five statutory exceptions, Treasury regulations issued under sertion 4911 provide 
detailed guidance for allocating particular expenditures to lobbying communications. In general, 
pubUc charities making the section 501(h) election are required to treat as lobbying expenditures 
all dirert costs of producing the communication, as weU as an allocable share of overhead 

" Under this exception, the request for assistance or advice must be made in the name of 
the requesting govemmental body, committee, or subdivision rather than an individual member 
thereof; and the response to such request must be made available to every member ofthe 
requesting body, conmiittee, or subdivision. Treasury regulations fimher provide that because 
such assistance or advice may be given only at the express request of a govemmental body, the 
oral or wntten presentation of such assistance or advice need not qualify as nonpartisan analysis, 
study or research. The offering of opinions or recommendations will ordinarily qualify under 
this exception only if such opinions or recommendations are specifically requested by the 
goveramental body or are dirertly related to tiie materials so requested. See Treas. Reg. sees 
56.491 l-2(c)(3) and S3,4945-2(d)(2). 

" See Treas. Reg. sees. 56.491 l-2(c)(4) and 53.494S-2(d)(3); 1997 IRS CPE Text at 
307-08. 

" Treas. Reg. sec. 56,49 U-5. For purposes of this exception, the term "dirertly 
encourage" has the same meaning as for the nonpartisan analysis exception. See Treas. Reg. sec. 
56,491 l-5(f)(6)); 1997 CPE Text at 314-17. A commimication between an organization and a 
member ofthe organization which directiy encourages the member to engage in dirert lobbying 
of a member of employee of a legislative body is considered a dirert lobbying communication 
(unless the self-defense exception appUes). See section 4911(d)(3)(A); Treas. Reg. sec 56 4911-
5(f)(6)(B). 

^ When a communication is with govemment official or employee who is not a member 
of (or employed by) a legislative body, then the costs of the communications are taken into 
account under section 4911 only if the principal purpose ofthe communication is to influence 
legislation. See Joint Committee on Taxation, General Explanation nf Tax Reform Art of 1976. 
at 410. 
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costs.^ In addition, rules are provided for so-called "mixed purpose" expenditures and for 
allocating costs when non-lobbying materials (e.g., nonpartisan analysis) subsequently are used 
by an organization as part of a grass roots lobbying campaign." 

Penalties applicable to private foundations-For purposes of determining whether a private 
foundation should have its exemption revoked, the substantial part test under section 501(c)(3) 
continues to apply,'̂  As a separate issue, private foundations and their managers are potentially 
subjert to excise taxes under section 4945'' if any expenditures are made for either direct or 
grass roots lobbying. Lobbying activities may be subjert to tax under section 4945 even in cases 
where such activities are not substantial relative to the private foundation's other activities,'* For 
purposes of section 4945, lobbying is defined in a manner similar to the definition under section 
4911(d). Specifically, as under sertion 4911(d)(2), the section 4945 penalty excise taxes do not 
apply to (a) making available the results of nonpartisan analysis, study, or research, (b) providing 
technical advice to a govemmental body in response to a written request, or (c) direct lobbying 
of a legislative body with respect to a possible decision of such body which might affert the 
existence of the private foundation, its powers and duties, its tax-exempt status, or the deduction 
of contributions to such foundation (sec. 4945(e)).'* 

Penalties applicable to pubhc charities— For public charities making the section 501(h) 
election, there is an intermediate sanction of an excise tax penalty that may be imposed in cases 
where an organization exceeds the so-called "lobbying nontaxable amount" (or "grass roots 
nontaxable amount") but the organization does not normally exceed the numeric Umits by more 

90 Treas. Reg. sec. 56.491 l-3(a)(l). 

Treas Reg. sees. 56.491 l-2(b)(2)(v) and 56.4911-3(a)(2); 1997 IRS CPE Text at 304-
06. See also Hopkins, Bmce R. Charity. Advocacy, and the Law at 155-57 (1992). 

" Joint Committee on Intemal Revenue Taxation, General Explanation ofthe Tax 
Reforai Act of 1969, H.R. 13270, 91st Cong., 1st Sess., at 49, footnote 21. 

The sertion 4945 penalty regime for private foundation and their managers is 
described in footnote [23] supra. 

'* (See S. Rep. No. 552, 91st Cong., 1st Sess. 51 (1969).] Although tiie section 4945 
excise tax conceptually could be viewed by private foundations as a "cost of doing busmess" in 
situations where the foundation wants to engage in insubstantial lobbying (without meeting one 
of the statutory exceptions), private foundations generally have not adopted this view. See 
Galston, supra at 1278, footnote 21. In theory, a willfiil and flagrant lobbying expenditure that 
leads to imposition of a penalty excise tax under section 4945 also could lead to termination of a 
private foundation's tax-exempt status due to the operation of section 507(a)(2) (see footnote 
[24] supraV even though the lobbying activity might not be "substantial" under section 
501(c)(3). 

In contrast to section 4911(d)(2), there is no explicit exception under section 4945(e) 
for membership commxmications, because private foundations generally do not have members. 

30 
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than 15t) percent.^ In such cases where the electing pubhc charity does not normally exceed the 
lobbying nontaxable amount by more than 150 percent, an excess tax penalty may be imposed 
under section 4911, but the charity's tax-exempt status may not be revoked due to the lobbying 
activity. In contrast, for non-electing pubhc charities, there is no excise tax penalty that can be 
imposed as an intermediate sanction (i.e., in Ueu of revocation of the organization's tax exempt 
status) due to the charity's lobbying activities. In 1987, Congress enarted section 4912, which 
provides for the imposition of penalty excise taxes due to improper lobbying expenditures made 
by a non-elerting public charity (other than a church). However, the sertion 4912 excise taxes 
may be imposed only if the charity ceases to quahfy for tax-exempt status under section 
SO 1(c)(3) due to its substantial lobbying activities." Section 4912 imposes on such a 
disquahfied organization an excise tax equal to five percent ofthe amount of lobbying 
expenditures incuned during the year in which the organization has ceased to qualify imder 
sertion 501(c)(3) due to making lobbying expenditures. Organization managers who, without 
reasonable cause, agree to make lobbying expenditures knowing tbat they are Ukely to result in 
revocation of the organization's tax-exempt status under section 501(c)(3) also are subjert to an 
excise tax equal to five percent of such lobbying expenditures. 

A section 501(c)(3) organization also may be subjert to an excise tax under sertion 
527(f) (discussed in greater detail below) if the organization engages in activity which is 
"exempt function" activity under section 527 — broadly meaning attempts to influence the 
selection of any individual to public office — even though such activity is nfil prohibited political 
campaign intervention under section 501(c)(3) (e.g., attempts by section 501(c)(3) organizations 
to influence appointments to nonelerted pubhc office, such as Supreme Court appoiniments).'* 

There is no r\ile preventing an organization that loses its tax-exempt status under section 
501(c)(3) because it engages in substantial lobbying (or normally exceeds the section 501(h) 
ceiling) from applying for restoration of its section 501(c)(3) status in a subsequent taxable year, 
at which time the organization will again be subjert to the lobbying limitation." However, 
section 504(a)(2)(A) provides that a charitable organization (other than a chiirch) that loses its 
tax-exempt status under section S01(c)(3) because of excessive lobbying activities may not 
attempt to thereafter escape the lobbying Umitation by being treated as a tax-exempt social 
welfare organization under section 501(c)(4). 

^ Section 501(h)(1). 

^ SeeH, Rept. 100-495, 100th Cong., 1st Sess., Conference Report to Accompany H R. 
3545. at 1023 (1987). 

'* See Announcement 88-114, 1988-371.R.B. 26 (Sept. 12, 1988)(proposing that 
attempts to influence confirmation of a federal judicial nominee, or other nominee to a 
nonelective pubUc office, constitute an "exempt function" under sec, 527(e)(2), and soliciting 
comments from the pubUc on this issue). But see 1993 IRS CPE Text at 448, footiiote 8 (no fmal 
determination has been made of this issue). 

^ See Joint Committee on Taxation, General Explanation of the Tax Reform Act of 
1976. at 414. 
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- § 1 6 0 1 . Findings :ojf= 

The Congress finds that— 

(1) responsible representative Government requires publî  j 
awareness of the efforts of paid lobbyists to influence the pubi ;| 
decisionmaking process in both the legislative and executitl 
branches of the Federal Government; ?̂  * 

(2) existing lobbying disclosure statutes have been ineffectii'S 
because, of unclear statutory language, weak administrative anf | 
entorcement provisions, and an absence of clear guidance as'tS- i 
who IS required to register and what they are required I'ff I 
disclose; and ii,i>f'l 

(3) the effective public disclosure of the identity and extent''! ' 
the efforts of paid lobbyists to influence Federal officials in.thf 
conduct of Government actions will increase public confideiicT 
m the integrity of Government. ' • ijf 

(Pub.L. 104-65, § 2, Dec. 19, 1995, 109 Stat. 691.) ; 

§̂ 1 
• '"As 

H I S T O R I C A L A N D STATUTORY NOTES 
SAol 

Revision Notes and Legislative Reports 
1995 Acts, House Report No. 104-339 

see 1995 U.S. Code Cong, and Adm,' 
News, p. 644, 

Effective Dates 
1995 Acts, Section 24 of Pub, L. 104-65 

provided that: 

"(a) Except as otherwise provided in 
this section, this Act and the amendments 
made by this Act [see Short Title note set 
out under this section] shall take effect on 
January 1, 1996, 

"(b) The repeals and amendments 
made under sections 9, 10, 11, and 12 
[amending section 4804 of Title 15, Com­
merce and Trade, section i219 of Title 18, 
Crimes and Criminal Procedure, sections 
611, 613, 614, 616, 618, and 4002 of Title 
22, Foreign Relations and Intercourse 
section 1352 of Title 31, Money and Fi­
nance, and section 1490p of Title 42, The 
Public Health and Welfare, repealing sec­
tions 261 to 270 of this title and section 
3537b of Title 42, and repealing provi­
sions .set out as a note under section 261 
of this title] shall take effect as provided 

61 

under subsection (a), except that such 
repeals and amendments— ,„̂ >, 

"(1) shall not affect any proceeding 
or suit commenced before the effectiyi! . 
date under subsection (a), and in.aU,j;| 
such proceedings or suits, proceeding!' 
shall be had, appeals taken, and judg- ,*| 
ments rendered in the same manner fL 
and with the same effect as if this Act j j l 
had not been enacted; and T-i I f 

"(2) shall not affect the requirements 
of Federal agencies to compile, publish, 
and retain information filed or received 
before the effective date of such repeals 
and amendments," -i^ 

Short Title , , 
Section 1 of Pub,L, i04-65 provided, 

that: "This Act [enacting this chapter, 
amending sections 3304 of Tide 5, Gov; 
ernmeht Organization and Employee* : 
section 102 of Pub,L. 95-521, set outlln [ 
the Appendix to Title 5, section 4804 of.;. 
Title 15, Commerce and Trade, sectioifl,r 
207 and 219 of Title 18, Crimes m i ^ 
Criminal Procedure, section 2171 ofTitI«|| 

.19, Customs Duties, sections 611, S^ /^ 
614, 616, 618, 621, and 4002 of Title,22j ' 

2 
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using WESTLAW to supplement your research! 
c Research Guide, which follows the Explain ign 

Relations and Intercourse, sec- Title 5, section 102 of Pub,L, 95-521, set 

PubU 

- • "111 
representative Government requires 
fforts of paid lobbyists to influence the 
ocess in both the legislative and execuj 
feral Government; 
•ying disclosure statutes have been iheffecl 
statutory language, weak administrative^ 

lions, and an absence of clear guidance i 
fo register and what they are requirei 

public disclosure of the identity and extenf,. 
lobbyists to influence Federal officials i ^ i p 
ment actions will increase public confidefitt 
'Ovemmeht. ^/ii-^fe^^ 
19, 1995, 109 Stat. 691.) . ' . Z 

ICAL AND STATUTORY NOTES 
e Reports 
Io. 104-339, 

and Adm. 

A^fio •^^ °^ '^'^ '"''^ ̂ "'^ section 3537b 
4f Title 42, enacting provisions set out as 
Sotes under this section, section 3304 of 

f i;) LIBRARY REFERENCES 

title] may be cited as the 'Lobbying Dis­
closure Act of 1995'," 

iilnerican Digest System 
St I ' Congress; legislative power and exercise thereof, see United States <S=22, 

Duties of federal officers and agents and performance thereof see United States 

cyclopedias 
, Duties of federal officers, agents, and employees, see C.J,S, United States § 41, 

Legislative powers of Congress in general, see C.J.S, United States § 22, 

WESTLAW ELECTRONIC RESEARCH 

l-glil'United States cases: 393k[add key number]. 
See, also, WESTLAW guide following the Explanation pages of this volume. 
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1602. Definitions 

b.L, 104-65 
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mendments 
itle note set 
ke effect on 

mendments 
U, and 12 
le 15, Com- • 
of Title 18, 
re,, sections 
002 of Title 
ntercourse, 
:ey and Fi-
itle 42, The 
sealing sec-
md section 
ling provi-
Jection 261 
IS provided 

mo 
under subsection .(a), except that suai:| 
repeals and amendments— i^ ' i f ^^P " 

"(1) shall not affect any procee*""" 
or suit commenced before the effete, 

• date under subsection (a), and .iii^'H^ 
such proceedings or suits, proceedinj 
shall be had, appeals taken, and i^tr^. 
ments rendered in the same mann^; 
and with the same effect as if this«tW 
had not been enacted; and ' w-S m "(2) shall not affect the requirementt^ 
of Federal agencies to compile, publishjT:, 

, and retain information filed or receivefl;|^ 
before the effective date of such repe^ljy 
and amendments." sf 

Short Title , . ..^.jr-^:^ 
Section 1 of Pub.L. 104-65 provid.« Ĵ 

that: "This Act [enacting this chapteljjj 
amending sections 3304 of Title 5, G^J^ 
ernment Organization arid Employe^ftffl 
section 102 of Pub.L. 95-521,.set o\x\^^^ 
the Appendix to Title 5, section ^ i ^ . ^ ' 
Title 15, Commerce and Trade, sectiqlf 
207 and 219 of Title 18, Crimes:M 
Criminal Procedure, section 2171 of'^'^^1 
19, Customs Duties, sections 611.'§li |f 

nf Tide 
612 

614, 616, 618, 621, and 4002 oiptle^f^m 

=^|f As used in this chapter: 

(1) Agency 

The term "agency" has the meaning given that term in section 
551(1) of Title 5. 

(2) Client 

The term "client" means any person or entity that employs or 
retains another person for financial or other compensation to 
conduct lobbying activities on behalf of that person or entity. A 
person or entity whose employees act as lobbyists on its own 
behalf is both a client and an employer of such employees. In 
the case of a coalition or association that employs or retains 
other persons to conduct lobbying activities, the. client is the 
coalition or association and not its individual members. 

(3) Covered executive branch ofllcial 

The term "covered executive branch official" means— 

(A) the President; 

(B) the Vice President; 

(C) any officer or employee, or any other individual func­
tioning in the capacity of such an officer or employee, in the 
Executive Office of the President; 
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(9) Lobbying firm 

The term "lobbying f i rm" means a person or entity that has f?̂  
or more employees who are lobbyists on beHalf of a client otheri 
than that person or entity. The term also includes a iself ? 
employed individual who is a lobbyist. 

(10) Lobbyist 

The term "lobbyist" means any individual who is employed pr^i 
retained by a client for financial or other compehsation^forll 
services that include more than one lobbying contact, otherfliaa'l 
an individual whose lobbying activities constitute less than"1?i[) 4 
percent ot the time engaged in the services provided by "such^ 
individual to that client over a six month period. . ^ 

(11) Media organization 

The term "iriedia organization" means a person or entityl 
engaged in disseminating information to the general public!l 
through a' newspaper, magazine, other publication, radio, televi-|l 
sion, cable television, or other medium of mass communication.'?l 

(12) Member of Congress 

The term "Member of Congress" means a Senator or a Repre- ?; 
sentative in, or Delegate or Resident Commissioner to, the Con-
gress. •'idvi 

(13) Organization 

The term "organization" means a person or entity other|than {' 
1̂ 

•mi' 
an individual. 

(14) Person or entity 

The term "person or entity" means any individual, corpbria-| 
tion, company, foundation, association, labor organization, firin,|a 
partnership, society, joint stock company, group of organiza-
tions, or State or local government. •.iicr 

(15) Public official 

The term "public official" means any elected official, appoint"|J 
ed official,-or employee of— . 

(A) a, Federal, State, or local unit of government in the ?| 
United States other than— 'jli^ 

(i) a college or university; • 
(ii) a government-sponsored enterprise (as defined '"̂ ^ 

section 622(8) of this title); ; 3^4'| 
(iii) a public utility that provides gas, electricity,'|^'^| 

ter, or communications; 
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- • (iv) a guaranty agency (as defined in section 1085(j) 
of Title 20), including any affiliate of such an agency; or 

(v) an agency of any State functioning as a student 
loan secondary market pursuant to section 1085(d)(1)(F) 
of Title 20; • 

(B) a Government corporation (as defined in section 9101 
of Title 31); 

(C) an organization of State or local elected or appointed 
officials other than officials of an entity described in clause 

liii'a-- (i), (ii), (iii), (iv), or.(v) of subparagraph (A); 
(D) an Indian tribe (as defined in section 450b(e) of Title 

25 '; 
(E) a national or State political party or any organization­

al unit thereof; or 
(F) a national, regional, or local unit of any foreign gov­

ernment. 

It f . . 

on"-

State 

' ' i ' ' The term "State" means each of the several States, the District 
,i 'of Columbia, and any commonwealth, territory, or possession of 

i|-.the United States. 
14x;' l04-65, § 3, Dec, 19, 1995, 109 Stat. 691.) . 
WSo in original. A closing parenthesis probably should precede the semicolon. 

HISTORICAL AND STATUTORY NOTES 

iiion Notes and Legislative Reports 
|l995.Acts, House Report No, 104-339, 

1995 U.S.- Code Cong, and Adm. 
Ktws, p, 644, 

„ lierences in Text 
JpThis chapter, referred to in text, was, in 
S|i£ original, "this Act'! meaning Pub.L, 
|lp4-65, Dec, 19, 1995, 109 Stat, 691, 

lllch is classified principally to this 
•pter. For complete classification of 
a'Act to the Code, see Short Title note 

iPti.out under section 1601 of this title 
|iaTables, 

llivels I , I I , I I I , IV, and V ofthe Execu-
^^.Schedule, referred to in par, (3)(D), 
l^.set out in sections 5312, 5313, 5314, 
|« |S . and 5316, respectively, of Title 5, 
KSOVernment Organization and Employ-

^' 
p.Section 109(13) of the Ethics in Gov-
Ijnunent Act of 1978, referred to in par, 
|ffKD), is. section 109(13) of Pub.L, 
1^521, which is set out in the Appendix 
4«»Title5, 

i i • 619 

In 

The Foreign Agents Registration Act of 
1938, referred to . in pars, (6) and 
(8)(B)(iv), is Act June 8, 1938, c, 327, 52 
Stat, 631, as amended, which is classified 
generally to subchapter II (§ 611 et seq,) 
of chapter 11 of Title 22, Foreign Rela­
tions arid Intercourse, Section 1(b) of 
such Act is classified to section 611(b) of 
Tide 22, For complete classification of 
this Act to.the Code, see Short Title note 
set out under section 611 of Title 22 and 
Tables, . • -

The Federal Advisory Committee Act, 
referred to in par, (8)(B)(vi), is Pub,L, 
92-463, Oct, 6, 1972, 86 Stat. 770, as 
amended, which is set out in Appendix 2 
to Title 5, Govemment Organization and 
Employees. 

The whistleblower Protection Act of 
1989, referred to in par. (8)(B)(xvii), is 
Pub.L, 101-12, Apr, 10, 1989, 103 Stat, 
16, as amended, which enacted subchap­
ters II [5 U,S.C,A. 1211 et seq,] and II I [5 
U.S,C.A. 1221 et seq.] of chapter 12 and 
section 3352 of Title 5, Government Or-
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ganization and Employees, amended sec­
tions 1201 to 1206, 1209, 1211, 2302, 
2303, 3393, 7502, 7512, 7521, -7542, 
7701, and 7703 of Title 5 and section 
4139 of Title 22, Foreign Relations and 
Intercourse, repealed sections 1207 and 
1208 of Title 5, and enacted provisions 
set out as notes under sections 1201, 
1211, and 5509 of Title 5. For complete 
classification of this Act to the Code, see 
Short Title of 1989 Amendment note set 
out under section 1201. of Title 5 and 
Tables, , 

The Inspector General Act of 1978, re­
ferred to in par. (8)(B)(xvii), is Pub,L, 
95^52, Oct, 12, 1978, 92 Stat. 1101, as 
amended, which is set out in Appendix 3 
to Title 5, Govemment Organization and 
Employees, 

The Securities Exchange Act and "that 
Act", referred to in par, (8)(B)(xix), prob­
ably mean the Securities and Exchange 
Act of 1934, Act June 6, 1934, c, 404, 48 
Stat. 881, as amended, which is classified 

m 
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generally to chapter 2B (§ 78a et seo i l f ' ^ l 
Title 15, Commerce and Trade Spti' f̂ -

. 3(a)(26) of such Act is classified'to ^ ^ - ^ 
78c(a)(26) of Title 15, For complete^- ,̂  
sification of this. Act to ,the Code'^'' 
section 78a of Title 15 and Tables 

The Commodity Exchange Act referr̂ ^ '̂''̂  
to in par. (8)(B)(xix)(I), is Act Seot^ v 
1922, c, 369, 42 Stat, 998, as amendei I 
which is classified generally to chapteM 
(§ 1 et seq,) of Title 7, Agriculture,""id" ' I 
second reference in par, (8)(B)(xix)iito .| 
"that Act" probably means the SecuriUM '' 
Exchange Act of 1934. See References'ln" • 
Text note set out under this section, ' Fo'r 
complete classification of the Commodity 
Exchange Act to the Code, see section I 
of Title 7 and Tables. 

Effective Dates 
1995 Acts. Section effective Jan.-il* 

1996, see section 24 of Pub.L. 104-65, MI 
out as a note under section 1601 of thli 
title, . !;y(. 

LIBRARY R E F E R E N C E S 
American Digest System 

Congress; legislative power and exercise thereof see United States '3=22, ; ;; 
Duties of federal officers and .agents and performance thereof see United States 

e = 4 l , .....ij-u 

Encyclopedias . . i 
Duties of federal officers, agents, and employees, see C,J,S, United States § 41. 
Legislative powers of Congress in general, see C,J,S, United States § 22, 

WESTLAW ELECTRONIC R E S E A R C H 
United States cases: 393k[add key number]. 
See, also, WESTLAW guide following the Explanation pages of this volume. 
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§ 1603. Registration of lobbyists 

(a) Registration 
(1) General rule 

No later than 45 days after a lobbyist first makes a lobbying 
, contact or is employed or retained to make a lobbying contact, 

whichever is earlier, such lobbyist (or, as provided under para'-, 
graph (2), the organization employing such lobbyist), shall regis­
ter with the Secretary of the Senate and the Clerk of the House 
ofRgpresentativps 

(2) Employer filing 

Any organization that has 1 or more employees who are 
lobbyists shall file a single registration under this section, on | 
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Title 15, Commerce and trade. 
3(a)(26) of such Act is classified t b l _ 
78c(a)(26) of Title 15, For completed 
sification of this Act to the Cod« 
section 78a of Title 15 and Tables.ify| 

The Commodity Exchange Act, refil 
to in par. (8)(B)(xix)(I), is Act SeS(̂  
1922, c, 369, 42 Stat. 998, as amen 
which is classified generally to chaBj 
(§ 1 et seq.) of Title 7, Agriculture* 
second reference in par. • (8)(B)(j|i: 
"that Act" probably means the SeSL 
Exchange Act of 1934. See Referei^ 
Text note set out under this sectidft̂ ŝ̂ , 
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fc,.behalf of such employees for each client on" whose behalf the 
III;employees act as lobbyists. 

(3) Exemption 
(A) General rule 

Notwithstanding paragraphs (1) and (2), a person or entity 

whose— 
(i) total income for matters related to lobbying activi-

. ties oh behalf of a particular client (in the case of a 
lobbying firm) does not exceed and is not expected to 
exceed $5,000; or 

(ii) vtotal expenses in connection with lobbying activi­
ties (in the case of an organization whose employees 
engage in lobbying activities on its own behalf) do not 
exceed or are hot expected to exceed $20,000, 

(as estimated under section 1604 of this title) in the semian-
nual period described in section .1604(a) of this title during 
which the registration would , be made is not. required to 
register under this subsection with respect to such client. 

(B) Adjustment : 
The dollar amounts in subparagraph (A) shall be adjust-

.. ed— • ' •'• 
(i) on January i ; 1997, to reflect changes in the 

Consumer Price Index (as determined by the Secretary 
of Labor) since December 19, 1995; and 

(ii) on January 1 of each fourth year occurrifig after 
January 1, 1997, to reflect changes in the Consumer 
Price Index (as determined by the Secretary of Labor) 
during the preceding 4-year period, 

rounded to the nearest $500. 

;£1:K^ •,v.' 

m 
Contents of registration >fi 

;\|̂  Each registration under this section shall contain— .. 
i v . • (1) the name, address, business telephone number, and princi-
ff: pal place of business of the registrant, and a general description 

34y - of its business or activities; 
W (2) the name, address, and principal place of business of the 
I f i. registrant's client, and a general description of its busmess or 

|iiri„ activities (if different from paragraph (1)); 
f 1"̂  (3) the name, address, and principal place of business of any 

organization, other than the client, that— 
621 
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(A) contributes more than $10,000 toward the l o b b y ^ 
activities of the registrant in a semiannual period descritie 
in section 1604(a) of this tile; and 

. (B) in whole or in major part plans, supervises, or co^ 
trols such lobbying activities, 

(4) the name, address, principal place of business, amount'Sfl 
any contribution of more than $10,000 to the lobbying, activitjli^i 
of the registrant, and approximate percentage of equitable 
ership in the client (if any) of any foreign entity that— •••̂ s|. 

(A) 'holds at least 20 percent equitable ownership in tlil^^ 
client or any organization identified under paragraph {jW 

(B) directly or indirectly, in whole or in major part, plans 
supervises, controls, directs, finances, or subsidizes the 
tivities of the client or any organization identified under,̂ ; 
paragraph (3); or ''-•^'Spl 

(C) is an affiliate of the client or any organization identi-^ 
fied under paragraph (3) and has a direct interest in thejfe 
outcome of the lobbying activity; 

(5) a statement of— 

(A) the general issue areas in which the registrant expects ^ 
to engage in lobbying activities on behalf of the client; arid 

(B) to the extent practicable, specific issues that have (as fi^ 
of the date of the registration) already been addressed or are '-^ 
likely to be addressed in lobbying activities; and 

(6) the name of each employee of the registrant who' has acted 
or whom the registrant expects to act as a lobbyist on behalf of 
the client and, if any such employee has served as a covered,.;^ 
executive branch official or a covered legislative branch official 
in the 2 years before the date, on which such employee first acted .̂'.̂  
(after December 19, 1995) as a lobbyist on behalf of the client, 
the position in which such employee served. • 

(c) Guidelines for registration 

(1) Multiple clients 

In the case of a.registrant making lobbying contacts on behalf,.,.^ 
of more than 1 client, a separate registration under this section o 
shall be filed for each such client. 

(2) Multiple contacts 

•, A registrant who rnakes more than 1 lobbying contact fo""^ f i i f i l 
same client shall file a single registration covering all suCD̂ ĵ̂ " 
lobbying contacts. ' 
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^ Xermination of registration 

^ A registrant who after registration— 
' f \ (1) is no longer employed or retained by a client to conduct 

Jj\dobbying activities, and 
Wks: (2) does not anticipate any additional lobbying^ activities for 

such client, 
I S f so notify the Secretaiy of the Senate and the Clerk of the House 

f'Representatives and terminate its registration. 

ut).t; 104-65, § 4, Dec. 19, 1995, 109 Stat. 696.) 

1^; ;; HISTORICAL AND STATUTORY NOTES 

itevlslon Notes and Legislative Reports out as a note under section 1601 of this 
*pj995.AcU. House Report No, 104-339, .title. 
Si'-1995 U.S, Code Cong, and • Adm. . 

&s ,P-644 . " • 
REtfectlve Dates 
fS|995 Acts. Section effective Jan, 1, . 

996' sei'section 24 of Pub.L, 104-65, set 
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IfJtmerican Digest System 
U^n'iCongress; legislative power and exercise thereof see United States 0=22, 

'M' , . . 
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M'll) Legislative powers of Congress in general, see C,J,S. United States § 22. 
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p | - United States cases: 393k[add key number], 
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s| 1604. Reports by registered lobbyists 

^te'^Semiannual report 
^ ' No later than 45 days after the end of the semiannual period 
^^'ginning on the first day of each January and the first day of July of 

^each year in which a registrant iis registered under section 1603 of 
^fthis title, each registrant shall file a report with the Secretary of the , 
S^enate and the Clerk of the House of Representatives on its lobbying 
%|activities during such semiannual period. A separate report shall be 

pled for each client of the registrant. 

. , • . •; , 
I'(b) Contents of report 
|ir Each semiannual report filed under subsection (a) of this section 
Ishall contain— 

i ; i (1) the name of the registrant, the name of the client, and any 
»f| changes or updates to the information provided in the initial 

registration; 
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(2) for each,general issue area in which the registrant engaifii' .•• 
in lobbying activities on behalf of the client during the semiar^^^i 
al filing period— • 

(A) a list of the specific issues upon which a 
employed by the registrant engaged in lobbying a c t i v i t i ^ ^ 
including, to the maximum extent practicable, a list of h w B 
numbers and references to specific executive branch actionM| 

(B) ' a statement of the Houses of Congress and the Fe3eM-a 
al agencies conta.cted by lobbyists employed by the registra^^ 
on behalf of the client; tf^fl? 

(C) a list of the employees of the registrant who acted 
lobbyists on behalf of the client; and , . '--i^^lMSt 

(D) a description of the interest, if any, of any foreignll 
entity identified under section 1603(b)(4) of this title ,iii , theflP 
specific issues listed under subparagraph (A); , 

(3) in the case of a lobbying firm, a good faith estimate of th "̂̂ ® 
a m m i n t r \ f o i l i n / ^ / - \m ̂  f y ^ r r ^ i-X^^ . J ; — ™ 1' ' ' ' ' ^FZ total, amount of all,income from the client (including any pa j?^ 

ments to the registrant by any other person for lobbying activities"!^ 
on behalf of the client) during the semiannual period, other than 
income for matters that are unrelated to lobbying activities; and 

(4) in the case of a registrant engaged in lobbying activities on ' l^ 
its own behalf, a good faith estimate of the total expenses that the -.1 
registrant and its employees incurred in connection with lobby- ""̂  
ing activities during the semiannual filing period. 

(c) Estimates of income or expenses 

For purposes bf this section, estimates of income or expenses shaU 
be made as follows 

(1) Estimates of amounts in excess of $10,000 shall be round 
ed to the neai-est $20,000. .^^^'i' M 

(2) In the event income or'expenses do not exceed $10,0.00,; ;| 
the registrant shall include a statement that income or expenses' 
totaled less than $10,000 for the reporting period. ,,yM 

(3) A registrant that reports'lobbying expenditures pursuant to . j ^ 
section 6033(b)(8) of Title 26 may satisfy the requirement to 
report income or expenses by filing with the Secretary of the 
Senate and the Clerk of the House of Representatives a copy of 
the form filed in accordance with section 6033(b)(8). 

(Pub.L. 104-6'5, § 5, Dec. 19, 1995, 109 Stat. 697.) ... 

'fi 
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HISTORICAL AND STATUTORY NOTES 

i^lon Notes and Legislative Reports out as a note under section 1601 of this 
SSs Acts. House Report No, 104-339, title, 
'T*V1995 U,S, Code Cong, and Adm, 

;p,644, : 
™_;llveDates .. .;. , 
RMS • Acts. Section effective Jan. 1, 

i j ' ŝ e section 24 of Pub.L, 104-65, set ' -

IV,. ; ,; LIBRARY REFERENCES 

Jjnerican Digest System ; . 

^Congress; legislative power and exercise thereof, see United States ®=22, 

l̂ cyclopedlas 
Sff Legislative powers of Congress in general, see C.J.S. United States § 22. 
SffT ' ' WESTLAW ELECTRONIC RESEARCH 

JIJ d; • .. : • . . . . . . . . 
SbVUnited States cases: 393k[add key. number] fip, See,-also, .WESTLAW guide following the Explanation pages of this volume. 

Disclosure and enforcement 

624 

^The Secretary of the Senate and the Clerk of the: House of Reprê  
Isdntatives shall— 

(1) provide guidance and assistance on the registration and 
K , reporting requirements of this chapter and., develop .comniori 
l̂ ;'!!̂ ^standards,.rules,, and procedures for, compliance \yith.this chap-
^ i - te r ; ' , 
flf. (2) review, arid, where necessary, verify and inquire to ensure 
I I I the accuracy, completeness, and timeliness of registration and 

reports; • ' i . ' . . ^ . ; , T ; ; . i ; \ ' / 
® ; (3) develop filing, coding,.,^nd cross-indexing systems to carry 
^^t' out the purpose of this chapter, including— ' ' . , 

(A) a publicly available list of all registered lobbyists, 
lobbying firms, and their clients; and , • ^ i.; , • v 

(B) computerized systems designed to minimize the bur­
den of filing and maximize public access to materials filed 
under this chapter; ,. . ; : 

(4) make available for.:,public: inspection and .copying at rea­
sonable times the registrations and reports filed under this 
chapter; 

(5) retairi registrations for a period of at least 6 years after 
,. they are terminated and reports for a period of at least 6 years 

-after they are filed; : • • ' 
I • (6) compile and surhmarize, with respect to each semiannual 
(; period, the information contained in registrations and reports 
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m 

" ' ' " ^ ^ ^ 

filed with respect to such period in a clear and complete I ^ M ^ 
ner; ' .'''̂ '̂ Jj^M 

(7) notify any lobbyist or lobbying firm in writing that maj^y^^ 
in noncompliance with this chapter; and v-̂wf 

(8) notify the United States Attorney for the District of ColvM^I 
bia that a lobbyist or lobbying firm may be in noncompliaMS^ 
with this chapter, if the registrant has been notified in w r i t j ^ ^ 
and has failed to provide an appropriate response within 60 daSi^ after notice was given under paragraph (7). 

(Pub.L. 104-65, § 6, Dec .19, 1995, 109 Stat. 698.) 
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19, 1995, 109 Stat, 691, known as the 
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section 1601 of this title and Tables. 
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§ 1606 . Penalties 

Whoever knowingly fails to— ,̂  

(1) remedy a defective filing within 60 days after notice of 
such a defect by the Secretary of the Senate or the Clerk of the 
House of Representatives; or 

(2) comply with any other provision of this chapter; 

shall, upon proof of such knowing violation by a preponderance of 
the evidence, be subject to a civil fine of not more than $50,000, 
depending on the extent and gravity of the violation. 

(Pub.L. 104-65, § 7, Dec. 19, 1995, 109 Stat. 699.) 
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i t ^1607. Rules of construction 

| t ) Constitutional rights 

K b t h i n this chapter shall be construed to prohibit or interfere 

mm. • grievances; 
fe; \ (2) the right to express a personal opinion; or 

îL (3) the right of association, 

fprotected by the first amendment to the Constitution. 
^\nt;i • • 
|ft |) ;Prohibition of activities 

J p k o t h i n g in this chapter shall be construed, to prohibit, or to 
I f authorize any court to prohibit, lobbying activities or lobbying con-
ll tacts by any-person or entity, regardless of whether such person or 
• p entity is in compliance with the requirements of this chapter. 

. ^ f s ) Audit and investigations 

Nothing in this chapter shall be construed to grant general audit or. 
Ilnvestigative authority to the. Secretary of the Senate or the Clerk ot 

J l ^ e House of Representatives. 

^ (Pub .L . 104-65, § 8, Dec. 19, 1995, 109 Stat. 699.) 
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DISCLOSURE OF LOBBYING ACTIVITIES 2 § 1609 

|-|'^^09« Identification of clients and covered officials 

Oral lobbying contacts 

'liny person or entity that makes an oral lobbying contact with a 
fcred legislative branch official or a covered executive branch 
Ljal shall, on the request of the official at the time of ihe lobbying 
mtact-

(1) state whether the person or entity is registered under this 
Uf chapter and identify the client on whose behalf the lobbying 

-contact is made; and 
V (2) state whether such client is a foreign entity and identify 
any foreign entity required to be disclosed under section 

Iv 1603(b)(4) of this tide that has a direct interest in the outcome of 
•'I'i'-'the lobbying activity. 

i),_jWritten lobbying contacts 

jsVny person or entity registered under this chapter that makes a 
iWitten lobbying contact (including an electronic communication) 
.'j|th a covered legislative branch official or a covered executive 
ioranch official shall— ' 

" . (1) if the client on whose behalf the lobbying contact was 
ijif made is a foreign entity, identify such client, state that the client 

;|̂ ii4.is considered a foreign entity under this chapter, and state 
^ (̂k ^^^^her the person making the lobbying contact is registered on 

;( behalf of that client under section 1603 of this title; and 
3^1 li (2) identify any other foreign entity identified pursuant to 
pl'd section 1603(b)(4) of this title that has a direct interest in the 
i)'^?('.'outcome of the lobbying activity. 

•y' 

Jc). Identification as covered official 

iJ'p̂ lJpon request by a person or entity making a lobbying contact, the 
:|lndividual who is contacted or the office employing that individual 

j^llhall indicate whether or not the individual is a covered legislative 
fi|oranch official or a covered executive branch official. 

IfPub.L. 104-65, § 14, Dec. 19, 1995, 109 Stat. 702.) 
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ji4 Revision Notes and Legislative Reports 
; f | y 5 Acts, House Report No, 104-339, 
^ . f e 1995 U,S, Code Cong, and Adm. 
%N«ws,p.644, 
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1 chapter, referred to in subsecs. 

?Ar<(,') and (b), was, in the original, "this 
'M-Aa' leaning Pub,L, 104-65, Dec, 19, 
W \ • Stat. 691, known as the Lobby­

ing Disclosure Act of 1995. For complete 
classification of this Act to the Code, see 
Short title note set out under' section 
1601 of this title and Tables. 

Effective Dates 
1995 Acts. Section effective Jan. 1, 

1996, see section 24 of Pub.L. 104-65, set 
out as a note under section 1601 of this 
title. 
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§ 1 6 1 0 . Estimates based on tax reporting system ,̂  . 

(a) Entities covered by section 6033(b) of Title 26 

A registrant that is required to report arid does - report lobb; 
expenditures pursuant to section 6033(b)(8) of Title ISmayj/-

(1) make a good faith estimate (by category of dollar value|!6f^ 
applicable amounts that would be required to be disclosed undeî wi 
such section for the appropriate semiannual period to. meet;the^^ 
requirements of sections 1603(a)(3) and 1604(b)(4) of this title';' 
and • w < ( ^ 

(2) in lieu of using the definition of "lobbying activities",|inV^j5! 

p('d) Stuti 
feot Is 
p linited t 
mr . ) and ( 

(1 

.(Pub.L, 

section 1602(7) of this title, consider as lobbying activities onlyi^^j %• Revision 
those activities. that are influencing legislation as defined in''|| %^ ^'1995 A 
section 4911(d) of Title 26. .• . ''-M--

Referenc 
• I This cl 
and (d)(i 
Act" me 
1995; 10 

(b) Entities covered by section 162(e) of Title 26 

A registrant that is subject to section 162(e) of Title 26 may—. . 

(1) make a good faith estimate (by category of dollar value) of 

',1 

m 
L':-if 

applicable amounts that would not be deductible pursuant ^.t0 3f|; 
such section for the appropriate semiannual period to rheet the .A 

Ub)(4) of this title; j . ; ! 
. ' ) in. '{ 

'1 '1 

requirements of sections 1603(a)(3) and 1604(b)(4) 
and 

(2) in lieu of using the. definition of "lobbying activities"-'iii 
section 1602(7) of this title, consider as lobbying activities only 
those activities, the costs bf which are not deductible pursuant to 
section 162(e) of Title 26. 

(c) Disclosure of estimate r- ' i . j 

Any registrant that elects to make estimates required by this 
chapter under the procedures authorized by subsection (a) or (b) 
this section for reporting or threshold purposes shall— •. <.,̂  , 

(1) inform the Secretary of the Senate and the Clerk of the 
House of Representatives that the registrant has elected to nia^J^4 
its estimates under such procedures; and 
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tion 162(e) of Title 26 ' : " '"^1 

:t to section 162(e) of Title 26 m a ^ | S 
h. estimate (by category of dollar:.value| 
lat would not be deductible pursuant 
jpropriate semiannual period to meell«_«s«. 
as 1603(a)(3) and 1604(b)(4) of t h i s # e i w | 

I I I (2) make all such estimates, in a given calendar year, under 
^jsuch procedures. 

Study 
!lot later than March 31, 1997, the Comptroller General of the 

^{ted States shall review reporting by registrants under subsections 
i'and (b) of this section and report to the Congress— 

ji)" (1) the differences between the definition of "lobbying activi-
^.jities" in section 1602(7) of this tide and the definitions of "lobby-
p|f.'ing expenditures", "influencing legislation", and related terms in 

sections 162(e) and 4911 of Title 26, as each are implemented by 
""̂  regulations; 

(2) the impact that any such differences may have on filing 
and reporting under this chapter pursuant to this subsection; 

IP and 
Wei!'' '• 

|v̂ |r (3) any changes to this chapter or to the appropriate sections 
S of Title 26 that the Comptroller General may recommend to 
l l * harmonize the definitions. 

|(Plib.L. 104-65..§ 15, Dec. 19, 1995, 109 Stat. 702.) 
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classification of this Act to the Code, see 
Short Title note set out under section 
1601 of this title and Tables, _̂ 

Effective Dates 
• 1995 Acts, Section effective Jan. 1, 
1996, see section 24 of Pub.L. 104-65, set 
out as a note under section 1601 of this 
title. 

LIBRARY REFERENCES 

rjAmerican Digest System . 
p , .Congress; legislative power and exercise thereof see United States <®=22, 
•|incyclopedlas 
jljji:;'Legislative powers of Congress in general, see C,J,S, United States § 22, 

| g | , WESTLAW ELECTRONIC RESEARCH 
Ip; United States cases: 393k[add key number], 
W '̂̂ '' slso, WESTLAW guide following the Explanation pages of this volume, 

IS 1611. Exempt organizations 

An organization described in section 501(c)(4) of Title 26 which 
^?ngages in lobbying activities shall not be eligible for the receipt of 
fcvFederal funds constituting an award, grant, or loan. 
M.p'ub.L. 104-65, § 18, Dec. 19, 1995, 109 Stat. 703; Pub.L.'104-99, Title I , 
III? 129(a), Jan. 26, 1996, 110 Stat. 34.) . ' 
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2 § 1611 THE CONGRESS 

HISTORICAL AND STATUTORY NOTES 

• 
RevUlon Notes and Legislative Reports made by subsection (a) [amendin ' l ® 

section] shall take effect as if includJ 
the Lobbying Disclosure Act aUxeSi 
[Pub.L, 104-65, Dec, 19, 1995, 109?^^ 
691, for classification of which to'li 
Code, see Short Title note set out «& 
section 1601 of this title and Tabled 
the date of the enactment of s i l cA 
[Dec. 19, 1995]," • 

1995 AcU, Sectibn eff • '^'^^^ 
1996, see section 24 of Pub,L, 104^5*^iji| 
out as a note under section 1601 of i 
title. 

1995-Acts. House Report No. 104-339, 
see 1995 U,S, Code Cong, and Adm, 
News, p, 644, 

Amendments 
1996 Amendments, Pub,L. 104-99, 

§ 129(a), substituted "award, grant, or 
loan" for "award, grant, contract, loan, 
or any other form". 

Effective Dates 
1996 Acts. Section 

104-99 provided that: 
129(b) of Pub.L. 
"The amendment 

LIBRARY REFERENCES 

• •.m;!i 

American Digest System 

Congress; legislative power and exercise thereof see United States &=22. 

Encyclopedias. 

Legislative powers.of Congress in general, see C,J,S, United States § 22..: ,•. 

WESTLAW ELECTRONIC RESEARCH 
United States cases: 393k[add key number]. . -u j) 
See, also, WESTLAW guide following the Explanation pages of this volume ' ''4 

S 1 6 1 2 . Sense of Senate that lobbying expenses should remain 1 
nondeductible ! ;«i 

(a) Findmgs , ' 

The Senate finds that ordinary Americans generally are not'aKM 
lowed to deduct the costs of communicating with their elected.-l 
representatives. , ••oai'-f' 

(b) Sense of Senate 

It is the sense of the Senate that lobbying expenses should not'bl'^l 
tax deductible. 

(Pub.L. 104-65, § 23, Dec. 19, 1995, 109 Stat. 705.) 

HISTORICAL AND STATUTORY NOTES 
Revision Notes and Legislative Reports 

1995 AcU. House Report No. 104-339, 
.see 1995 U,S. Code Cong, and Adm. 
News, p. 644, 

Effective Dates 
Section effective Jan, 1, 1996, see sec­

tion 24 of Pub,L, 104—65, set out as a 
note 

under section 1601 of this title. 
LIBRARY REFERENCES 

American Digest System 

Congress; legislative power and exercise thereof see United States ©=22, 

Encyclopedias 

Legislative powers of Corigress in general, see C,J,S. United States § 22, ' 
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691, for classification of whichfS 
Code, see Short Title note set'o^ 
section 1601 of this title and-T^J 
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[Dec, 19, 1995]." l^l^ 

1995 AcU. Section ..effective;|ffi 
1996, see section 24 of Pub.L.,^p^ 
out as a note under section'16d'l}a 
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J exercise thereof, see United Stales ^22.0 

in general, see C.J.S. United States § 22.«},|B 

.iey number]. ' . - --O I. 
owing the Explanation pages of this volume.*icStf 
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1-339, Section effective Jan. 1, 1996, se8_,f 
Adm, tion 24 of Pub,L, 104-65, set out as a 
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I exercise thereof, see United States ®=»22.;y-;̂ '' 

in general, see C.J.S. United States § 22. '';j 
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WESTLAW ELECTRONIC RESEARCH 

i ' . , >»r1 States cases: 393k[add key number], r , • , 
I also, WESTLAW guide following the Explanation pages of this volume. 
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