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STATEMENT REGARDING ORAL ARGUMENT 

Because these consolidated appeals challenge the 

c o n s t i t u t i o n a l i t y of the Brady Handgun Violence Prevention Act, 

an enactment of great p u b l i c concern, the United States 

r e s p e c t f u l l y requests o r a l argument. 



STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION 

P l a i n t i f f i n Koog v. United States invoked the j u r i s d i c t i o n 

of the d i s t r i c t court pursuant t o 28 U.S.C. § 1331. KR 2.^ The 

d i s t r i c t court entered f i n a l judgment f o r the United States on 

June 1, 1994. KR 327. P l a i n t i f f f i l e d a motion t o a l t e r or 

amend judgment pursuant t o Fed.R.Civ.P. 59(e) on June 8, 19 94. 

KR 358. The d i s t r i c t court denied t h a t motion on June 27, 1994. 

KR 391. P l a i n t i f f f i l e d a t i m e l y n o t i c e of appeal on August 16, 

1994. KR 392. 

P l a i n t i f f i n McGee v. United States invoked the j u r i s d i c t i o n 

of the d i s t r i c t court pursuant t o 28 U.S.C. § 1331. MR 2. The 

d i s t r i c t court entered f i n a l judgment on June 3, 1994. MR 143. 

P l a i n t i f f f i l e d a t i m e l y n o t i c e of appeal on Jul y 29, 1994. MR 

158. The United States f i l e d a t i m e l y n o t i c e of appeal on August 

1, 1994. MR 160. 

This Court has j u r i s d i c t i o n over both appeals pursuant t o 28 

U.S.C. § 1291. On the j o i n t motion of a l l p a r t i e s , the Court 

consolidated the appeals f o r b r i e f i n g and argument. 

STATEMENT OF ISSUES 

1. Whether p r o v i s i o n s of the Brady Handgun Violence 

Prevention Act contravene the Tenth Amendment because they 

r e q u i r e l i m i t e d i n t e r i m involvement by l o c a l o f f i c e r s i n 

implementing f e d e r a l law. 

2. Whether p l a i n t i f f s present a j u s t i c i a b l e challenge t o 

the Brady Act's c r i m i n a l p e n a l t i e s p r o v i s i o n , when the Department 

^ "KR" and "KT" designate record and t r a n s c r i p t references 
i n Koog v. United States. "MR" and "MT" designate record and 
t r a n s c r i p t references i n McGee v. United States. 



of J u s t i c e has f o r m a l l y opined t h a t the p r o v i s i o n does not apply 

to the conduct of l o c a l o f f i c i a l s i n implementing the Act, and, 

as both courts below concluded, the p r o v i s i o n does not i n f a c t 

apply t o persons such as p l a i n t i f f s . 

3. Whether, assuming t h a t the Court accepts any p a r t of 

p l a i n t i f f s ' c o n s t i t u t i o n a l argument, the remaining p r o v i s i o n s of 

the Brady Act are severable. 

STATEMENT OF THE CASE 

A. Course of Proceedings and Disposition i n the Court 
Below. 

S h e r i f f J.R. Koog and S h e r i f f B i l l McGee brought separate 

actions t o challenge the c o n s t i t u t i o n a l i t y of the Brady Handgun 

Violence Prevention Act, Pub. L. 103-159, 107 Sta t . 1536 (1993) 

("Brady A c t " ) . The i n t e r i m p r o v i s i o n s of the Act e s t a b l i s h a 

five-day w a i t i n g p e r i o d f o r the sale of handguns and re q u i r e 

firearms dealers t o r e f e r proposed purchases t o the Chief Law 

Enforcement O f f i c e r ("CLEO") of t h e i r d i s t r i c t . The CLEO, a 

sta t e or l o c a l o f f i c i a l , i s re q u i r e d t o make a "reasonable 

e f f o r t " d u r i n g the w a i t i n g p e r i o d t o determine i f the sale would 

be barred by law. 

P l a i n t i f f s argued t h a t the "reasonable e f f o r t " requirement 

and r e l a t e d p r o v i s i o n s of the Act c o n s t i t u t e d an impermissible 

encroachment on s t a t e sovereignty and thus v i o l a t e d the Tenth 

Amendment. They also contended t h a t the Act would impose 

c r i m i n a l p e n a l t i e s on l o c a l o f f i c i a l s who f a i l e d t o undertake a 

"reasonable e f f o r t " and t h a t t h i s s t r i c t u r e was 

u n c o n s t i t u t i o n a l l y vague. 
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A f t e r an e v i d e n t i a r y hearing, the d i s t r i c t court i n Koog 

held t h a t the requirements imposed on l o c a l o f f i c i a l s by the Act 

were temporary and minimal and d i d not c o n s t i t u t e an 

u n c o n s t i t u t i o n a l a f f r o n t t o s t a t e sovereignty. The court f u r t h e r 

found p l a i n t i f f ' s challenge t o the c r i m i n a l p e n a l t i e s p r o v i s i o n 

n o n j u s t i c i a b l e because t h a t s e c t i o n has no a p p l i c a b i l i t y t o the 

conduct of CLEOs under the Act. 

The d i s t r i c t court i n McGee also found t h a t the requirements 

placed on l o c a l o f f i c i a l s were not onerous. Nevertheless, the 

court held t h a t the "reasonable e f f o r t " requirement v i o l a t e d the 

Tenth Amendment. The court held, however, t h a t t h i s p r o v i s i o n 

was severable from the other requirements of the Act, i n c l u d i n g 

the s t a t u t e ' s five-day w a i t i n g p e r i o d f o r handgun sales. The 

court also found t h a t p l a i n t i f f ' s F i f t h Amendment challenge t o 

the c r i m i n a l p e n a l t i e s s e c t i o n was n o n j u s t i c i a b l e , h o l d i n g t h a t 

the p r o v i s i o n does not apply t o l o c a l o f f i c i a l s and t h a t S h e r i f f 

McGee faced no r e a l i s t i c t h r e a t of c r i m i n a l prosecution. 

P l a i n t i f f appealed from the d i s t r i c t court's order i n Koog. 

Both p a r t i e s appealed i n McGee. 

B. The Bradv Act. 

The Gun Control Act of 1968, 18 U.S.C. § 921 et seg., 

e s t a b l i s h e s a comprehensive f e d e r a l r e g u l a t o r y scheme governing 

the manufacture and d i s t r i b u t i o n of firearms i n i n t e r s t a t e 

commerce. Among other requirements, the Gun Control Act 

p r o h i b i t s the sale or t r a n s f e r of firearms t o c e r t a i n classes of 



persons, i n c l u d i n g those who have been charged w i t h or convicted 

of serious crimes. 

I n the face of mounting handgun violence. Congress enacted 

the Brady Act t o enhance enforcement of these p r o h i b i t i o n s on gun 

t r a n s f e r s . See H.R. Rep. No. 103-344, 103d Cong., 1st Sess. 7 

(1993). The Act requires the f e d e r a l government t o e s t a b l i s h a 

n a t i o n a l i n s t a n t c r i m i n a l background check system by February 

1999. When the system i s i n place, firearms dealers w i l l be 

req u i r e d t o r e f e r proposed f i r e a r m t r a n s f e r s t o the system t o 

determine whether any l e g a l impediment e x i s t s t o the sale. 18 

U.S.C. § 922 ( t ) ( 1 ) - (2) ; Brady Act § 103(b), 107 Stat. 1541. 

Pending establishment of the n a t i o n a l i n s t a n t c r i m i n a l 

background check system. Congress enacted i n t e r i m p r o v i s i o n s t o 

deal w i t h the n a t i o n a l "epidemic of handgun violence." H.R. Rep. 

No. 344, 103d Cong., 1st Sess. 8 (1993). The i n t e r i m scheme 

requires a prospective gun purchaser t o provide a firearms dealer 

w i t h a statement t h a t includes s p e c i f i e d i n f o r m a t i o n , such as 

name, address, and date of b i r t h . 18 U.S.C. § 92 2 ( s ) ( 3 ) ( A ) - ( B ) . 

The firearms dealer must n o t i f y the "chief law enforcement 

o f f i c e r " of the contents of the statement and provide the 

o f f i c i a l w i t h a copy of the statement. I d . 

§ 922 (s) (1) (A) ( i ) ( I I I ) - (IV) .2 

The Act establishes a five-day w a i t i n g p e r i o d before the 

purchaser may receive the gun. I d . § 9 2 2 ( s ) ( 1 ) ( A ) ( i i ) ( I ) . I t 

^ The s t a t u t e defines a "chief law enforcement o f f i c e r " as 
"the c h i e f of p o l i c e , the s h e r i f f , or an equivalent o f f i c e r or 
the designee of any such i n d i v i d u a l . " 18 U.S.C. § 922( s ) ( 8 ) . 



also provides t h a t , during t h a t time, the CLEO " s h a l l make a 

reasonable e f f o r t " t o determine whether a l e g a l impediment e x i s t s 

t o the proposed sale: 

A c h i e f law enforcement o f f i c e r t o whom 
a t r a n s f e r o r has provided n o t i c e * * * 
s h a l l make a reasonable e f f o r t t o 
as c e r t a i n w i t h i n 5 business days whether 
r e c e i p t or possession [of the handgun] 
would be i n v i o l a t i o n of the law, 
i n c l u d i n g research i n whatever State and 
l o c a l recordkeeping systems are 
a v a i l a b l e and a n a t i o n a l system 
designated by the Attorney General. 

I d . § 922(s) (2) 

The Act also imposes two other d u t i e s i n c i d e n t t o the 

"reasonable e f f o r t " requirement. I f the CLEO f i n d s no impediment 

to the proposed handgun sale, he or she must destroy records 

r e l a t e d t o the r e f e r r a l . I d ^ § 922 (s) (6) (B) . I f the CLEO 

determines t h a t the sale i s barred by law, the prospective 

purchaser may request t h a t the CLEO provide w r i t t e n reasons f o r 

the determination w i t h i n 20 business days. I d . § 922 (s) (6) (C) . 

The Act i n s u l a t e s CLEOs from damage claims f o r f a i l i n g t o prevent 

an unlawful handgun sale or f o r erroneously concluding t h a t a 

t r a n s f e r would be co n t r a r y t o law. I d . § 922 (s) (7) . 

The Bureau of Alcohol, Tobacco and Firearms ("ATF"), which 

i s charged w i t h the i n t e r p r e t a t i o n and implementation of the Act, 

issued i n t e r p r e t i v e guidance on January 21, 1994 i n an open 

l e t t e r t o s t a t e and l o c a l law enforcement o f f i c i a l s . KR 152. 

^ I f the CLEO f i n d s no bar t o a sale and rep o r t s h i s 
f i n d i n g s t o a firearms dealer, the sale may proceed before the 
e x p i r a t i o n of the w a i t i n g p e r i o d . I d . § 9 2 2 ( s ) ( 1 ) ( A ) ( i i ) ( I I ) 



ATF explained that the Brady Act "anticipates some minimal effort 

to check commonly available records," but that CLEOs are not 

obliged to check "every conceivable record system that may 

contain information relating to categories of prohibited 

persons." Id. at 9, KR 159. Moreover, the ATF letter stated 

that because the "vast majority of persons who are prohibited 

from possessing a handgun are prohibited by virtue of some 

criminal background," a CLEO's reasonable effort should focus on 

criminal history records. Id. Other records need only be 

searched where they are readily "accessible." Id. at 10, KR 160. 

The letter further notes that in some circumstances, as when the 

CLEO has personal knowledge of a gun-purchaser, no research may 

be required. Id.* 

C. Statement of Facts and Proceedings Below. 

1. Koog V. United States 

P l a i n t i f f Koog i s the S h e r i f f of Val Verde County, Texas, 

and i s the county's "chief law enforcement o f f i c e r . " Complaint, 

H 2, KR 1. He f i l e d t h i s a c t i o n on March 9, 1994 i n the United 

States D i s t r i c t Court f o r the Western D i s t r i c t of Texas seeking 

d e c l a r a t o r y and i n j u n c t i v e r e l i e f . I d . P l a i n t i f f moved f o r a 

p r e l i m i n a r y i n j u n c t i o n , and the d i s t r i c t court conducted an 

e v i d e n t i a r y hearing t h a t was converted i n t o a hearing on the 

merits w i t h the assent of the p a r t i e s . Order of June 1, 1994 at 

2, KR at 328. 

The Brady Act exempts handgun tr a n s a c t i o n s t h a t occur i n 
states t h a t have t h e i r own background check or permit 
requirements. See 18 U.S.C. § 922 (s) (1) (C)-(D) . 



The hearing focused on the impact of the Brady Act on 

S h e r i f f Koog's a c t i v i t i e s . S h e r i f f Koog t e s t i f i e d t h a t h i s 

o f f i c e has d i r e c t computer access t o the data bases of the Texas 

Crime In f o r m a t i o n Center ("TCIC") and the National Crime 

Inf o r m a t i o n Center ("NCIC"), and t h a t he processed Brady Act 

r e f e r r a l s by checking the TCIC or NCIC records. KT 26, 28. 

S h e r i f f Koog t e s t i f i e d i t took "a minute or two" t o enter a data 

request and receive a r e t u r n . KT 40. 

On June 1, 1994, the d i s t r i c t court issued i t s o p i n i o n and 

order r e j e c t i n g p l a i n t i f f ' s challenges. KR 327, 852 F. Supp. 

1376. The court f i r s t concluded t h a t S h e r i f f Koog was authorized 

by law t o b r i n g h i s Tenth Amendment challenge and t h e r e f o r e had 

standing t o b r i n g s u i t . Order at 8-9, KR 334-35. Turning t o the 

merits of p l a i n t i f f ' s claim, the court found t h a t the 

r e s p o n s i b i l i t i e s placed on S h e r i f f Koog by the Brady Act were 

"temporary" and "minimal." Order at 28, KR 354. The court noted 

t h a t p l a i n t i f f ' s fundamental p o s i t i o n was " t h a t the f e d e r a l 

government may never mandate any a c t i o n by s t a t e o f f i c i a l s . " 

Order at 27, KR 353 (emphasis i n o r i g i n a l ) . The court found t h i s 

p o s i t i o n t o be without m e r i t . 

Undertaking a comprehensive analysis of the Supreme Court's 

Tenth Amendment jurisprudence, the d i s t r i c t court concluded t h a t 

"no s i n g l e d e c i s i o n c o n t r o l s the e n t i r e spectrum of Tenth 

Amendment an a l y s i s " (Order at 26, KR 352), and r e j e c t e d 

p l a i n t i f f ' s " i n t i m a t [ i o n ] " t h a t the Court's d e c i s i o n i n New York 

V. United States. 112 S. Ct. 2408 (1992), had i m p l i c i t l y 



o v e r r u l e d p r i o r Tenth Amendment jurisprudence. Order at 27, KR 

353. The court observed t h a t the f e d e r a l government was p l a i n l y 

barred from "commandeering s t a t e l e g i s l a t u r e s , " as was the case 

i n New York. However, New York d i d not bar the f e d e r a l 

government from imposing minimal burdens on s t a t e executive 

o f f i c e r s , such as those re q u i r e d by the Brady Act. I b i d . 

The court held t h a t p l a i n t i f f ' s F i f t h Amendment challenge t o 

the c r i m i n a l p e n a l t i e s s e c t i o n of the Brady Act was not 

j u s t i c i a b l e . I t concluded t h a t the c r i m i n a l p e n a l t i e s p r o v i s i o n 

d i d not apply t o a CLEO's exercise of s t a t u t o r y r e s p o n s i b i l i t i e s 

and t h a t S h e r i f f Koog t h e r e f o r e lacked standing t o f i l e a F i f t h 

Amendment claim. Order at 28, KR 354. 

2. McGee v. United States. 

P l a i n t i f f B i l l McGee i s the s h e r i f f of Forrest County, 

M i s s i s s i p p i and t h a t county's "chief law enforcement o f f i c e r . " 

Complaint 11 2, 6. MR 1, 2. He f i l e d t h i s s u i t on March 1, 1994 

i n the United States D i s t r i c t Court f o r the Southern D i s t r i c t of 

M i s s i s s i p p i . MR 1. 

S h e r i f f McGee sought a p r e l i m i n a r y i n j u n c t i o n , and the 

d i s t r i c t court conducted a hearing on A p r i l 19, 1994 t o take 

evidence on the impact of the Brady Act on p l a i n t i f f ' s o f f i c e . 

S h e r i f f McGee, l i k e S h e r i f f Koog, t e s t i f i e d t h a t h i s o f f i c e uses 

the NCIC data base t o process Brady Act r e f e r r a l s . MT 17. 

S h e r i f f McGee sta t e d t h a t he makes a d d i t i o n a l i n q u i r i e s i n cases 

where he has personal knowledge of the prospective purchaser and 

believes f u r t h e r i n v e s t i g a t i o n may be appropriate. I d . S h e r i f f 
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McGee t e s t i f i e d t h a t h i s o f f i c e r o u t i n e l y performs many types of 

background checks on the NCIC system, e x p l a i n i n g t h a t the system 

i s used t o "check suspicious i n d i v i d u a l s , i n d i v i d u a l s who are 

stopped on r o u t i n e p a t r o l who give us reason t o believe t h a t 

f u r t h e r e v a l u a t i o n should be made * * *. Yes, we use t h a t 

computer day i n and day out." MT 47. 

On June 3, 1994, the d i s t r i c t court issued i t s f i n a l 

judgment. MR 155. The court concluded as a p r e l i m i n a r y matter 

t h a t S h e r i f f McGee was authorized t o f i l e s u i t under M i s s i s s i p p i 

law and thus had standing t o assert h i s Tenth Amendment claim.^ 

Op. at 5-6, MR 147-48. The court then concluded t h a t the 

"reasonable e f f o r t " requirement of § 922 (s) (2) contravened the 

Tenth Amendment. Op. at 9, MR 151. Although the court 

acknowledged t h a t "the r e s p o n s i b i l i t i e s placed upon l o c a l 

s h e r i f f s by Brady [are not] p a r t i c u l a r l y onerous," i t concluded 

t h a t they were "more than de minimis." I d . ^ The court found 

^ On appeal the United States does not challenge 
p l a i n t i f f s ' standing t o r a i s e t h e i r Tenth Amendment claim. 
P l a i n t i f f s argue t h a t the court erred i n denying S h e r i f f McGee's 
motion t o amend h i s complaint t o add Forrest County as a 
p l a i n t i f f . See McGee Op. at 2, MR 144. Because we no longer 
contest S h e r i f f McGee's standing t o assert h i s Tenth Amendment 
claim, the d i s t r i c t court's r u l i n g on t h i s issue does not appear 
to have any substantive e f f e c t . 

^ I n c o n t r a s t , the court found t h a t "simply r e q u i r i n g a 
CLEO t o destroy forms provided t o the CLEO by a gun dealer as t o 
handgun purchases (18 U.S.C. § 922 (s) (6) (B)) . . . i s c l e a r l y de 
minimis." Op. at 9 & n.5, MR 151. A d d i t i o n a l l y , the court found 
t h a t "18 U.S.C. § 922 (s) (6) (C) which requires a CLEO t o give a 
reason why a gun purchase i s turned down w i l l not become 
mandatory on any CLEO unless he has f i r s t v o l u n t a r i l y decided t o 
cooperate and comply w i t h 18 U.S.C. § 922 (s) ( 2 ) . " Op. at 9, MR 
151. 
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t h a t under New York v. United States, "Congress cannot d i r e c t and 

compel l o c a l s h e r i f f s t o car r y out the p r o v i s i o n s of the Brady 

B i l l as i s done i n 18 U.S.C. § 922 (s) ( 2 ) . " I d . 

The court then found t h a t § 922 (s) (2) was severable from the 

remainder of the Brady Act and thus r e j e c t e d p l a i n t i f f ' s claim 

t h a t the s t a t u t e should be held u n c o n s t i t u t i o n a l i n i t s e n t i r e t y . 

Op. at 10-11, MR 152-53. The court f u r t h e r held t h a t S h e r i f f 

McGee's F i f t h Amendment challenge t o the s t a t u t e ' s c r i m i n a l 

penalty p r o v i s i o n was not j u s t i c i a b l e . I t noted t h a t the 

Department of Ju s t i c e had o f f i c i a l l y i n t e r p r e t e d the p r o v i s i o n t o 

have no a p p l i c a b i l i t y t o CLEOs and t h a t S h e r i f f McGee t h e r e f o r e 

faced no r e a l i s t i c t h r e a t of prosecution. Op. at 3, MR 145. 

STANDARD OF REVIEW 

The c o n s t i t u t i o n a l i t y of a s t a t u t e i s an issue reviewed de 

novo by t h i s Court. United States v. Guaiardo, 950 F.2d 203, 206 

(5th C i r . 1991), c e r t , denied. 112 S.Ct. 1773 (1992). 

SUMMARY OF ARGUMENT 

1. The Brady Act responds t o a n a t i o n a l epidemic of handgun 

violen c e . I t does so by r e g u l a t i n g firearms dealers t o enhance 

enforcement of e x i s t i n g r e s t r i c t i o n s on handgun t r a n s f e r s . To 

t h i s end, the Act mandates establishment of a n a t i o n a l i n s t a n t 

background check system by 1999 and requires firearms dealers t o 

r e f e r proposed sales t o the n a t i o n a l system. I n substance and 

implementation, the Act i s a congressional s o l u t i o n t o a n a t i o n a l 

problem. 
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The i n t e r i m p r o v i s i o n s challenged here by p l a i n t i f f s do not 

a l t e r the fundamentally f e d e r a l character of the s t a t u t e . Local 

o f f i c i a l s are involved i n a temporary and m i n i s t e r i a l capacity. 

And, as both d i s t r i c t courts below recognized, t h e i r 

r e s p o n s i b i l i t i e s are not onerous. CLEOs are req u i r e d only t o 

make a "reasonable e f f o r t " t o determine whether the proposed sale 

i s barred by law. ATF, which i s charged w i t h implementing the 

s t a t u t e , has emphasized t h a t CLEOs may determine what i s 

reasonable i n l i g h t of t h e i r own resources and t h a t CLEOs may, 

consistent w i t h the Act, l i m i t t h e i r e f f o r t s t o c o n s u l t i n g 

r e a d i l y accessible records f o r evidence of c r i m i n a l c o n v i c t i o n s . 

Indeed, both p l a i n t i f f s t e s t i f i e d t h a t they meet t h e i r 

s t a t u t o r y r e s p o n s i b i l i t i e s by conducting b r i e f computer checks 

from t h e i r o f f i c e , and n e i t h e r d i s t r i c t court found t h i s p r a c t i c e 

burdensome. The requirement t h a t CLEOs destroy the records 

p e r t a i n i n g t o the proposed sale i s even more obviously minimal, 

as i s the requirement t h a t a CLEO ex p l a i n , on request, why the 

sale i s barred by law. 

Congress's d e c i s i o n t o re q u i r e t h i s type of short-term 

m i n i s t e r i a l assistance i n responding t o a n a t i o n a l emergency i s 

w e l l w i t h i n the scope of i t s c o n s t i t u t i o n a l a u t h o r i t y . The 

Framers contemplated t h a t the n a t i o n a l government would make use 

of s t a t e o f f i c e r s t o c a r r y out some f e d e r a l d u t i e s , and a v a r i e t y 

of s t a t u t e s have imposed such d u t i e s from the time of the 

e a r l i e s t Congresses t o the present day. 
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The Supreme Court's jurisprudence r e f l e c t s t h a t s e t t l e d 

p r i n c i p l e . The Court has never held t h a t Congress i s barred from 

p l a c i n g any requirements on st a t e o f f i c i a l s . Indeed, i n FERC v. 

M i s s i s s i p p i , 456 U.S. 742 (1981), the Court upheld a f e d e r a l 

s t a t u t e t h a t p a r a l l e l s the Brady Act i n key respects, r e q u i r i n g 

s t a t e a u t h o r i t i e s t o implement f e d e r a l r e g u l a t i o n s by r e s o l v i n g 

disputes a r i s i n g under f e d e r a l law. The s t a t u t e sustained i n 

FERC i s d i s t i n g u i s h a b l e from the Brady Act only i n t h a t the FERC 

s t a t u t e imposed a more s i g n i f i c a n t burden on l o c a l o f f i c i a l s . 

New York v. United States. 112 S. Ct. 2408 (1992), on which 

p l a i n t i f f s r e l y , d i d not purport t o over r u l e p r i o r decisions and 

we l l - e s t a b l i s h e d p r i n c i p l e s . The Court i n t h a t case confronted a 

s t a t u t e of a d i f f e r e n t type than those at issue i n t h i s case, 

FERC, and other decisions upholding f e d e r a l mandates on s t a t e 

o f f i c i a l s . I n New York, u n l i k e the present case. Congress 

i d e n t i f i e d a n a t i o n a l problem -- the disposal of r a d i o a c t i v e 

waste -- but d i d not respond by enacting a f e d e r a l r e g u l a t o r y 

scheme. Instead, Congress r e q u i r e d t h a t the i n d i v i d u a l states 

l e g i s l a t e t h e i r own s o l u t i o n s t o the problem of r a d i o a c t i v e 

waste. A l t e r n a t i v e l y , the states could take t i t l e t o the waste, 

incur s u b s t a n t i a l p e n a l t i e s , and then determine i t s proper 

d i s p o s i t i o n . Unlike the Brady Act, the New York s t a t u t e d i d not 

req u i r e s t a t e help i n implementing f e d e r a l requirements on 

p r i v a t e conduct. Instead, as the Court stressed, the s t a t u t e 

"'commandeered the l e g i s l a t i v e processes of the States by 
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d i r e c t l y compelling them t o enact and enforce a f e d e r a l 

r e g u l a t o r y program.'" I d . at 2428. 

The teaching of New York i s c l e a r . Congress may not 

i d e n t i f y a n a t i o n a l problem and re q u i r e the states t o devise 

s o l u t i o n s . Such d i r e c t i v e s i n t r u d e on fundamental a t t r i b u t e s of 

st a t e sovereignty and undermine the p r i n c i p l e s of p o l i t i c a l 

a c c o u n t a b i l i t y p r o t e c t e d by the Tenth Amendment. By the same 

token. New York d i d not s i g n a l a departure from the w e l l -

e s t a b l i s h e d tenet t h a t the f e d e r a l government may r e q u i r e s t a t e 

help i n implementing f e d e r a l law, p a r t i c u l a r l y where the burden 

placed on the states i s i n s i g n i f i c a n t and temporary. 

2. P l a i n t i f f s argue t h a t the c r i m i n a l p e n a l t i e s p r o v i s i o n 

of the Brady Act applies t o the conduct of l o c a l o f f i c i a l s i n 

implementing the Act. Since the Act requires only t h a t CLEOs 

undertake a "reasonable e f f o r t " -- a term t h a t leaves vast 

d i s c r e t i o n t o the l o c a l o f f i c i a l s -- p l a i n t i f f s argue t h a t the 

c r i m i n a l p e n a l t i e s s e c t i o n i s u n c o n s t i t u t i o n a l l y vague. 

P l a i n t i f f s seek t o manufacture a c o n s t i t u t i o n a l problem 

where none e x i s t s and thus f a i l t o s t a t e a j u s t i c i a b l e claim. 

The Department of J u s t i c e , through i t s O f f i c e of Legal Counsel, 

has o f f i c i a l l y explained t h a t the c r i m i n a l p e n a l t i e s s e c t i o n does 

not apply t o l o c a l o f f i c i a l s . Since the Department of Ju s t i c e 

has sole a u t h o r i t y t o authorize f e d e r a l prosecutions, p l a i n t i f f s 

face no r e a l i s t i c prospect of c r i m i n a l prosecution and t h e i r 

challenge i s not p r o p e r l y before the Court. 
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Moreover, as both d i s t r i c t courts below concluded, the 

Department's i n t e r p r e t a t i o n i s c o r r e c t : the c r i m i n a l p e n a l t i e s 

s e c t i o n does not apply t o o f f i c i a l s who implement the Act; i t 

applies t o the p a r t i e s whom the s t a t u t e regulates. Accordingly, 

as the courts below concluded, p l a i n t i f f s lack standing t o 

challenge the p r o v i s i o n . 

3. Assuming t h a t the Court were t o accept any p a r t of 

p l a i n t i f f s ' c o n s t i t u t i o n a l argument, the challenged p r o v i s i o n s 

are p l a i n l y severable. I t i s axiomatic t h a t a court must r e f r a i n 

from i n v a l i d a t i n g more of a s t a t u t e than a b s o l u t e l y necessary and 

tha t c o n s t i t u t i o n a l l y d e f e c t i v e p r o v i s i o n s should be severed 

unless i t i s evident t h a t Congress would not have enacted the 

remaining sections. Congress p l a i n l y b elieved t h a t the s t a t u t e 

as enacted was best c a l c u l a t e d t o stem the t i d e of handgun 

violen c e . However, i t i s also c l e a r t h a t the s t a t u t e i s 

ope r a t i o n a l and f u r t h e r s congressional purposes even i f the 

mandatory "reasonable e f f o r t " requirement i s severed from the 

Act. Even without such a requirement, l o c a l o f f i c i a l s would be 

informed of pending handgun t r a n s f e r s , and those o f f i c i a l s who 

wished t o conduct background checks could do so. Indeed, the 

h i s t o r y of the Act makes c l e a r t h a t vast numbers of l o c a l 

enforcement o f f i c i a l s supported the Act and welcomed the a b i l i t y 

t o conduct background checks. Moreover, where no check i s 

conducted, sales would be subject t o the five-day "cooling o f f " 

pe r i o d t h a t many members of Congress saw as a key b e n e f i t of the 

Act. I n sum, as the court i n McGee c o r r e c t l y concluded (Op. at 
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10-11, MR 152-53), i t i s hardly evident t h a t Congress would have 

spurned these b e n e f i t s i f i t s chosen s t r u c t u r e was made 

unavailable. 

ARGUMENT 

I . THE BRADY ACT'S REQUIREMENT THAT LOCAL OFFICIALS 
UNDERTAKE REASONABLE EFFORTS TO DETERMINE THE LEGALITY 
OF PROPOSED HANDGUN TRANSFERS IS FULLY CONSISTENT WITH 
THE TENTH AMENDMENT. 

A. The Tenth Amendment Does Not Bar Federal Requirements 
That State Executive O f f i c i a l s Provide Limited, 
M i n i s t e r i a l Assistance In Implementing Federal Law. 

The Brady Act establishes f e d e r a l r e s t r i c t i o n s on the sale 

of handguns. Pending the c r e a t i o n of a n a t i o n a l i n s t a n t c r i m i n a l 

background check system, the Act requires l i m i t e d assistance by 

l o c a l o f f i c i a l s i n conducting background checks during the 

s t a t u t o r y five-day w a i t i n g p e r i o d . 

Below, we discuss the p a r t i c u l a r s of the Act and demonstrate 

t h a t i t survives s c r u t i n y under a l l c r i t e r i a conceivably relevant 

to Tenth Amendment an a l y s i s . I n p a r t i c u l a r , as both d i s t r i c t 

courts below recognized, the temporary requirements placed on 

l o c a l o f f i c i a l s by the Act are not onerous. P l a i n t i f f s ' e f f o r t 

t o derive a daunting burden from the "reasonable e f f o r t " 

requirement i s at odds w i t h the language and h i s t o r y of the 

s t a t u t e and w i t h ATF's e x p l i c i t a u t h o r i t a t i v e guidance. 

At the outset, however, i t i s p l a i n t h a t the fundamental 

l e g a l premise of p l a i n t i f f s ' argument i s i n c o r r e c t . As the 

d i s t r i c t court i n Koog observed, p l a i n t i f f s ' p o s i t i o n , at bottom, 

does not t u r n on the s p e c i f i c p r o v i s i o n s of the Brady Act or the 

extent of the burden they create. Instead, p l a i n t i f f s ' basic 
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contention i s " t h a t the f e d e r a l government may never mandate any 

a c t i o n by s t a t e o f f i c i a l s . " Koog Order at 27, KR 353 (emphasis 

i n o r i g i n a l ) . Indeed, p l a i n t i f f s begin t h e i r argument t o t h i s 

Court by sounding t h i s absolute theme: "Congress cannot issue 

commands t o s t a t e o f f i c i a l s . " P i . Br. 23. 

P l a i n t i f f s are wrong. As we now show, the Supreme Court's 

jurisprudence -- up t o and i n c l u d i n g New York v. United States --

establishes no such absolute bar. 

l a . "[T]he Framers chose t o r e l y on a f e d e r a l system i n 

which s p e c i a l r e s t r a i n t s on f e d e r a l power over the states inhered 

p r i n c i p a l l y i n the workings of the National Government i t s e l f , 

r a t h e r than i n d i s c r e t e l i m i t a t i o n s on the objects of f e d e r a l 

a u t h o r i t y . " Garcia v. San Antonio Metro. T r a n s i t Auth., 469 U.S. 

528, 552 (1984) . Thus, the C o n s t i t u t i o n "has l e f t p r i m a r i l y t o 

the p o l i t i c a l process the p r o t e c t i o n of the States against 

i n t r u s i v e exercises of Congress' Commerce Clause powers." 

Gregory v. Ashcroft. 501 U.S. 452, 464 (1991). 

I n keeping w i t h t h i s p r i n c i p l e and w i t h the supremacy of 

f e d e r a l law, the Supreme Court has repeatedly made c l e a r t h a t the 

f e d e r a l government may r e q u i r e s t a t e assistance i n the 

implementation of f e d e r a l law. Where the f e d e r a l government 

devises a l e g i s l a t i v e s o l u t i o n t h a t regulates p r i v a t e conduct and 

merely c a l l s upon s t a t e o f f i c e r s f o r m i n i s t e r i a l a i d i n 

implementing t h a t s o l u t i o n , no c o n s t i t u t i o n a l problem i s 

presented, 
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A d i f f e r e n t s i t u a t i o n e x i s t s where Congress chooses not t o 

enact a f e d e r a l s o l u t i o n and, instead, d i r e c t s the states t o 

devise or administer t h e i r own r e g u l a t o r y schemes. I n t h a t 

circumstance. Congress in t r u d e s i n t o the heart of s t a t e 

sovereignty and b l u r s l i n e s of p o l i t i c a l a c c o u n t a b i l i t y . Such 

problems are presented i n q u i n t e s s e n t i a l form when the f e d e r a l 

government d i r e c t s the states t o l e g i s l a t e . 

This d i s t i n c t i o n i s e x p l i c i t i n FERC v. M i s s i s s i p p i . 456 

U.S. 742 (1981), where the Court observed t h a t , although i t 

"never has sanctioned e x p l i c i t l y a f e d e r a l command t o the States 

t o promulgate and enforce laws and r e g u l a t i o n s , " i t has "upheld 

f e d e r a l s t a t u t o r y s t r u c t u r e s t h a t , " l i k e the Brady Act, " i n 

e f f e c t d i r e c t [ ] s t a t e decisionmakers t o take or r e f r a i n from 

t a k i n g c e r t a i n a c t i o n s . " I d . at 762 (emphasis added) ( c i t i n g Fry 

v. United States. 421 U.S. 542 (1975); Washington v. Washington 

State Commercial Passenger Fishing Assn., 456 U.S. 763 (1982); 

Testa V. Katt, 330 U.S. 386 (1947)). 

I n FERC, the Court upheld a d i r e c t i v e s i m i l a r i n key 

respects t o the p r o v i s i o n s at issue here. There, the Court 

considered a challenge t o a s t a t u t e r e q u i r i n g states t o 

"implement" FERC r u l e s t h a t were designed t o encourage power 

production at small p l a n t s . 456 U.S. at 759. I n p r a c t i c e , the 

s t a t u t o r y mandate meant t h a t s t a t e executive branch o f f i c i a l s 

were re q u i r e d t o a s s i s t i n f e d e r a l r e g u l a t i o n of p r i v a t e p a r t i e s 
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by deciding p r i v a t e disputes a r i s i n g under the FERC ru l e s . ^ See 

i d . at 759-60. 

The Court found t h a t compelling s t a t e executive o f f i c e r s t o 

undertake these a d d i t i o n a l d u t i e s was consistent w i t h the 

"preeminent p o s i t i o n held by f e d e r a l law throughout the Nation." 

I d . at 761. The FERC Court also upheld aspects of the same 

fe d e r a l s t a t u t e t h a t r e q u i r e d s t a t e a u t h o r i t i e s t o "consider" 

enacting c e r t a i n energy standards i f they desired t o continue 

r e g u l a t i n g i n t h i s f i e l d . I d . at 761-69. As the Court stressed, 

when a s t a t e regulates p r i v a t e conduct, the s t a t e ' s " l e g i s l a t i v e 

and j u d i c i a l decisionmakers must give p r e c l u s i v e e f f e c t t o 

fe d e r a l enactments * * * no matter what the s t r e n g t h of the 

competing l o c a l i n t e r e s t s . " I d . at 766. 

As the court i n Koog observed, FERC makes c l e a r t h a t "the 

Tenth Amendment does not prevent the f e d e r a l government from 

imposing minimal d u t i e s on s t a t e executive o f f i c e r s . " Koog Order 

at 27, KR 3 53. Nor i s the FERC dec i s i o n a Tenth Amendment 

anomaly. The Supreme Court has upheld a v a r i e t y of f e d e r a l laws 

t h a t impose requirements on states t h a t engage i n a d m i n i s t r a t i v e 

a c t i o n . See FERC. 456 U.S. at 762 ( c o l l e c t i n g cases). For 

example, i n South Carolina v. Baker. 485 U.S. 505, 511-15 (1988), 

the Court upheld against a Tenth Amendment challenge a s t a t u t e 

P l a i n t i f f s suggest t h a t t h i s aspect of FERC i s not 
relevant here because the s t a t e o f f i c i a l s who would hear these 
claims were p a r t of the "st a t e a d j u d i c a t o r y machinery." P i . Br. 
25. I n f a c t , the a f f e c t e d s t a t e o f f i c i a l s were executive 
a u t h o r i t i e s who were re q u i r e d t o apply f e d e r a l law governing 
p r i v a t e p a r t i e s t o concrete f a c t u a l circumstances. The 
requirements thus d i r e c t l y p a r a l l e l those of the Brady Act. 
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t h a t e f f e c t i v e l y r e q u i r e d r e g i s t r a t i o n of s t a t e bonds. See i d . 

at 514 ( a l l e g a t i o n t h a t states had t o "devote s u b s t a n t i a l e f f o r t 

t o determine how best t o implement" the f e d e r a l requirement not 

c o n s t i t u t i o n a l l y s i g n i f i c a n t ) ; see also Garcia, 469 U.S. at 555-

57 (upholding F a i r Labor Standards Act requirement t h a t s t a t e 

e n t i t i e s abide by f e d e r a l minimum wage and overtime standards). 

Moreover, at l e a s t where the f e d e r a l government does not 

r e q u i r e the states t o devise t h e i r own s o l u t i o n t o a n a t i o n a l 

problem. Tenth Amendment concerns are minimized where the f e d e r a l 

requirements at issue are i n s i g n i f i c a n t . Thus, Chief J u s t i c e 

Rehnquist concurred i n Baker because the requirements at issue 

had no "substantive e f f e c t " on s i g n i f i c a n t s t a t e f u n c t i o n s . 

Baker, supra, at 529 (Rehnquist, C.J., concurring i n the 

j u d g m e n t ) A n d , as t h i s Court observed i n Texas v. United 

States, 730 F.2d 339 (5th C i r . 1984), r e q u i r i n g s t a t e agencies t o 

a s s i s t i n the implementation of f e d e r a l law does not " v i o l a t e 

c o n s t i t u t i o n a l r i g h t s of s t a t e sovereignty i f the acts are 

minimally i n t r u s i v e . " I d . at 356 & n.29. 

^ I n analogous areas, the Court has also repeatedly 
emphasized t h a t i n s i g n i f i c a n t i n t r u s i o n s do not r a i s e issues of 
c o n s t i t u t i o n a l magnitude. See Morrison v. Olson, 487 U.S. 654, 
691 (1988) (upholding l i m i t a t i o n on President's power t o remove 
spe c i a l prosecutor because i t does not "unduly trammel[] on 
executive a u t h o r i t y " ) ; Helvering v. Gerhardt. 304 U.S. 405, 421 
(1938) ( s t a t e c l a i m i n g tax immunity must show t h a t i t " c l e a r l y 
appear[s] t h a t the burden upon the s t a t e f u n c t i o n i s a c t u a l and 
s u b s t a n t i a l , not c o n j e c t u r a l " ) ; Department of Taxation v. Milhelm 
Attea & Bros.. Inc.. 114 S. Ct. 2028, 2036 (1994) (general r u l e 
t h a t s t a t e may not regulate Indian t r a d e r s does not apply t o 
s t a t e law t h a t imposes "minimal burdens" on r e s e r v a t i o n 
r e t a i l e r s ) . 
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b. The Court's contemporary understanding t h a t no 

c o n s t i t u t i o n a l problem i s ra i s e d by laws r e q u i r i n g s t a t e 

executive o f f i c i a l s t o take m i n i s t e r i a l a c t i o n i s f i r m l y rooted 

i n c o n s t i t u t i o n a l t r a d i t i o n . Both the proponents and opponents 

of the C o n s t i t u t i o n understood t h a t , under t h a t c h a r t e r , the 

fe d e r a l government could l a w f u l l y c a l l upon s t a t e o f f i c i a l s t o 

provide assistance i n implementing f e d e r a l c o n t r o l s . Thus, The 

Fe d e r a l i s t r e f e r s t o "the p r o b a b i l i t y " t h a t "the United States * 

* * w i l l make use of State o f f i c e r s and State r e g u l a t i o n s , f o r 

c o l l e c t i n g the a d d i t i o n a l i m p o s i t i o n " of taxes r e q u i r e d t o run 

the Federal Government. The F e d e r a l i s t , No. 36 at 227 

(Hamilton); see also The F e d e r a l i s t . No. 45 at 313 (Madison) 

("Indeed i t i s extremely probable t h a t i n other instances, 

p a r t i c u l a r l y i n the o r g a n i z a t i o n of the j u d i c i a l power, the 

o f f i c e r s of the States w i l l be cloathed w i t h the correspondent 

a u t h o r i t y of the Union."). 

S i m i l a r l y , P a t r i c k Henry s p e c i f i c a l l y a n t i c i p a t e d t h a t 

s h e r i f f s would be req u i r e d t o a s s i s t i n f e d e r a l r e g u l a t i o n : "The 

s h e r i f f comes to-day as a s t a t e c o l l e c t o r . Next day he i s 

f e d e r a l . " 3 Debates I n The Several State Conventions On The 

Adoption Of The Federal C o n s t i t u t i o n 168 (J. E l l i o t ed. 1987). 

And, only a few years a f t e r the C o n s t i t u t i o n was r a t i f i e d , 

Elbridge Gerry declared t h a t "nothing could be p l a i n e r " than t h a t 

"the General Government had a r i g h t t o re q u i r e the assistance of 

the o f f i c e r s of the several State Governments, f o r they have 
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s e v e r a l l y taken an oath t o support the C o n s t i t u t i o n of the United 

States." 2nd Cong., 1st Sess. 579 (Apr. 25, 1792).' 

Consistent w i t h the Framers' i n t e n t , the e a r l i e s t Congresses 

enacted s t a t u t e s r e q u i r i n g l o c a l o f f i c i a l s t o p a r t i c i p a t e i n the 

implementation of f e d e r a l law regarding n a t u r a l i z a t i o n . ^ " The 

F i r s t Congress d i r e c t e d t h a t the c l e r k of "any common law court 

of record, i n any one of the states * * * s h a l l record" the 

a p p l i c a t i o n of a person seeking c i t i z e n s h i p . Act of Mar. 26, 

1790, c. 3, § 1, 1 Stat. 103 (1790). S i m i l a r l y , i n 1798, the 

F i f t h Congress passed another law on n a t u r a l i z a t i o n , r e q u i r i n g 

c l e r k s of courts -- i n c l u d i n g s t a t e courts -- who had received 

d e c l a r a t i o n s of i n t e n t by a l i e n s seeking t o become c i t i z e n s , 

' S i m i l a r l y , during debates on a b i l l r e g u l a t i n g p i l o t s . 
Rep. Smith of Maryland noted t h a t s t a t e " o f f i c e r s might be 
d i r e c t e d t o grant licenses t o these p i l o t s on the same ground 
t h a t the Judges and Justices of States are d i r e c t e d t o do the 
business of the United States." 4th Cong., 2d Sess. 1983 (Jan. 
24, 1797). 

" The Supreme Court has f r e q u e n t l y noted t h a t l e g i s l a t i o n 
enacted by these Congresses provides an important guide t o 
understanding the Framers' c o n s t i t u t i o n a l plan. E.g.. Myers v. 
United States. 272 U.S. 52, 175 (1926) ("This Court has 
repeatedly l a i d down the p r i n c i p l e t h a t contemporaneous 
l e g i s l a t i v e e x p o s i t i o n of the C o n s t i t u t i o n when the founders of 
our Government and framers of our C o n s t i t u t i o n were a c t i v e l y 
p a r t i c i p a t i n g i n p u b l i c a f f a i r s , acquiesced i n f o r a long term of 
years, f i x e s the c o n s t r u c t i o n t o be given i t s p r o v i s i o n s " ) ; 
Burrow-Giles Lithographic Co. v. Sarony. I l l U.S. 53, 57 (1884) 
("The c o n s t r u c t i o n placed upon the C o n s t i t u t i o n by the f i r s t act 
of 1790, and the act of 1802, by the men who were contemporary 
w i t h i t s formation, many of whom were members of the convention 
which framed i t , i s of i t s e l f e n t i t l e d t o very great weight * * 
* . " ) ; see also M i s t r e t t a v. United States. 488 U.S. 361, 398-401 
(1989); Marsh v. Chambers. 463 U.S. 783, 786-792 (1983). 

P r i o r laws on n a t u r a l i z a t i o n made i t c l e a r t h a t the 
c l e r k s r e c e i v i n g such d e c l a r a t i o n s included s t a t e court c l e r k s . 

(continued...) 
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"to c e r t i f y and transmit * * * an abstract of such d e c l a r a t i o n " 

t o the United States Secretary of State. The law provided t h a t 

c l e r k s would receive $2 f o r each abs t r a c t and would be penalized 

$10 f o r f a i l i n g t o comply. Act of June 18, 1798, c. 54, § 2, 1 

Stat. 567 (1798). The Act also provided t h a t the ten d o l l a r 

penalty could be recovered i n court by p r i v a t e c i t i z e n s . Section 

7 of Act of June 18, 1798, ch. 54, 1 Stat. 569 (1798). F i n a l l y , 

i n 1802, the Seventh Congress passed another law on 

n a t u r a l i z a t i o n t h a t d i r e c t e d court c l e r k s t o p a r t i c i p a t e i n the 

c r e a t i o n of a n a t i o n a l r e g i s t r y of a l i e n s and required the c l e r k s 

t o issue c e r t i f i c a t e s t o a l i e n s seeking n a t u r a l i z a t i o n . Section 

2 of Act of A p r i l 14, 1802, ch. 28, 2 Stat. 154-55 (1802).^^ 

Nor are such s t a t u t e s l i m i t e d t o the Framers' era. 

Consistent w i t h fundamental c o n s t i t u t i o n a l p r i n c i p l e s , a host of 

{ . . . continued) 
See T h i r d Congress, Section 1 of Act of January 29, 1795, ch. 20, 
1 Stat. 414 (1795) (requires t h a t a l i e n declare "an oath or 
a f f i r m a t i o n , before the supreme, superior, d i s t r i c t or c i r c u i t 
court of some one of the s t a t e s , or of the t e r r i t o r i e s northwest 
or south of the r i v e r Ohio, or a c i r c u i t or d i s t r i c t court of the 
United States * * *." (emphasis added)). A subsequent law passed 
by the Seventh Congress also r e f l e c t s t h i s understanding. See 
Seventh Congress, Section 1 of Act of A p r i l 14, 1802, ch. 28, 2 
Stat. 153 (1802) ( a l i e n " s h a l l have declared an oath or 
a f f i r m a t i o n , before the supreme, superior, d i s t r i c t or c i r c u i t 
court of some one of the s t a t e s , or of the t e r r i t o r i a l d i s t r i c t s 
of the United States, or a c i r c u i t or d i s t r i c t court of the 
United States * * *. " (emphasis added)). 

These laws were not unique. See Section 1, Act of Feb. 
12, 1793, ch. 7, 1 Stat. 302 (1793) (mandating t h a t the 
"executive a u t h o r i t y " of a s t a t e or t e r r i t o r y take a c t i o n t o 
r e t u r n f u g i t i v e s l a v e s ) . 
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contemporary s t a t u t e s r e q u i r e p a r t i c i p a t i o n by s t a t e and l o c a l 

o f f i c i a l s i n implementing f e d e r a l r e g u l a t o r y schemes." 

2. P l a i n t i f f s argue t h a t the d e c i s i o n i n New York v. United 

States. 112 S. Ct. 2408 (1992), deprives the Court's e a r l i e r 

jurisprudence of v i t a l i t y and bars the f e d e r a l government from 

imposing any mandate upon the s t a t e s , however i n s u b s t a n t i a l , 

m i n i s t e r i a l or temporary. There i s no warrant f o r reading New 

York i n t h i s fashion. 

The law at issue i n New York presented states w i t h two 

options. The states could (1) provide f o r the disposal of a l l 

l o w - l e v e l r a d i o a c t i v e waste generated w i t h i n the s t a t e by 1996 or 

(2) take t i t l e t o t h a t waste at t h a t time. See 112 S. Ct. at 

2427-29. The f i r s t o p t i o n , the Court emphasized, was a "command 

to s t a t e government t o enact s t a t e r e g u l a t i o n . " I d . at 2429 

(emphasis i n o r i g i n a l ) . The d i r e c t i v e thus clashed w i t h the 

c o n s t i t u t i o n a l r u l e t h a t Congress i t s e l f must " l e g i s l a t e " where 

there i s a s u f f i c i e n t l y powerful f e d e r a l i n t e r e s t and thus may 

not " c o n s c r i p t " states t o l e g i s l a t e f o r i t . I b i d . ; see i d . at 

2430 ( s t a t u t e was not a "congressional r e g u l a t i o n of 

" E.g.. 42 U.S.C. § 5779(a) (requires s t a t e law enforcement 
agencies t o re p o r t cases of missing c h i l d r e n ) ; 23 U.S.C. § 402(a) 
(requires s t a t e law enforcement agencies t o rep o r t t r a f f i c 
f a t a l i t i e s ) ; 42 U.S.C. §§ 11001, 11003 (requires comprehensive 
data c o l l e c t i o n and r e p o r t i n g , as w e l l as the c r e a t i o n of st a t e 
emergency response commissions); 15 U.S.C. § 2645, 20 U.S.C. § 
4011 (requires governors t o conduct c e r t a i n r e p o r t i n g and 
approval a c t i v i t i e s w i t h respect t o l o c a l educational agencies);. 
20 U.S.C. § 4011 (requires governors t o submit plans f o r asbestos 
abatement and f o l l o w c e r t a i n r e p o r t i n g procedures); 42 U.S.C. § 
6933 (requires states t o inve n t o r y s t a t e hazardous waste s i t e s ) ; 
42 U.S.C. § 6991(a) (requires governors t o inventory underground 
storage t a n k s ) . 
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i n d i v i d u a l s , " but r a t h e r a "congressional requirement[] t h a t 

States r e g u l a t e " ) . The Court f u r t h e r noted t h a t the second 

s t a t u t o r y o p t i o n , a c t u a l l y t a k i n g t i t l e , was improper as a 

"congressionally compelled subsidy from s t a t e governments to 

r a d i o a c t i v e waste producers." I d . at 2428. I n short, the 

s t a t u t e was u n c o n s t i t u t i o n a l because i t "'commandeer[ed] the 

l e g i s l a t i v e processes of the States by d i r e c t l y compelling them 

t o enact and enforce a f e d e r a l r e g u l a t o r y program.'" I d . at 2428 

( i n t e r n a l q u o t a t i o n o m i t t e d ) ; see also Thompson v. Oklahoma. 487 

U.S. 815, 877 (1988) (Scalia, J., dissenting) ( s t a t e s ' 

l e g i s l a t i v e processes are the "heart of t h e i r s o v e r e i g n t y " ) ; I n 

re Duncan, 139 U.S. 449, 461 (1891) (key f e a t u r e of a republican 

form of government i s " r i g h t of the people t o * * * pass t h e i r 

own laws i n v i r t u e of the l e g i s l a t i v e power reposed i n 

r e p r e s e n t a t i v e bodies"). 

Throughout New York, the Court emphasized the c o n s t i t u t i o n a l 

problems generated when Congress declines t o enact a f e d e r a l 

l e g i s l a t i v e s o l u t i o n and instead commands a c t i o n by the s t a t e 

l e g i s l a t u r e s . This k i n d of buck-passing, the Court emphasized, 

v i o l a t e s the Framers' c o n s t i t u t i o n a l design because i t allows 

f e d e r a l o f f i c i a l s t o avoid r e s p o n s i b i l i t y f o r d i f f i c u l t 

decisions. " A c c o u n t a b i l i t y i s * * * diminished when, due t o 

f e d e r a l coercion, elected s t a t e o f f i c i a l s cannot regulate i n 

accordance w i t h the view of the l o c a l e l e c t o r a t e i n matters not 

pre-empted by f e d e r a l r e g u l a t i o n . " 112 S. Ct. at 2424; see also 

Texas. 730 F.2d at 354 ( p o l i t i c a l a c c o u n t a b i l i t y i s a primary 
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Tenth Amendment concern). New York makes c l e a r t h a t the f e d e r a l 

government may not di m i n i s h a c c o u n t a b i l i t y i n t h i s way by 

"commandeering" the st a t e s ' p o l i t i c a l processes, no matter how 

strong the f e d e r a l i n t e r e s t or how much l a t i t u d e states are 

given. 112 S. Ct. at 2428, 2429. 

As p l a i n t i f f s p o i n t out ( P i . Br. 24, 27), New York r e f e r s 

not only t o a c o n s t i t u t i o n a l bar on f e d e r a l government i n t r u s i o n 

i n t o the s t a t e l e g i s l a t i v e process, but also t o a p r o h i b i t i o n on 

r e q u i r i n g states t o "administer" a f e d e r a l program. See 112 

S.Ct. at 2435 ("federal government may not r e q u i r e the states t o 

enact or administer a f e d e r a l r e g u l a t o r y program"). P l a i n t i f f s 

read t h i s language t o r e f e r t o the a d m i n i s t r a t i o n r e q u i r e d by 

states t h a t declined t o l e g i s l a t e and were, instead, r e q u i r e d t o 

take t i t l e t o r a d i o a c t i v e waste under the second o p t i o n of the 

New York s t a t u t e . P i . Br. 24. 

As we discuss below i n greater d e t a i l , t h i s k i n d of 

" a d m i n i s t r a t i o n " i s r e a d i l y d i s t i n g u i s h a b l e from the pr o v i s i o n s 

of the Brady Act. States t h a t declined t o l e g i s l a t e a s o l u t i o n 

to the r a d i o a c t i v e waste program would confront the same problems 

a d m i n i s t r a t i v e l y when they took t i t l e t o the waste. Thus, i n the 

end, states would be req u i r e d t o devise t h e i r own a d m i n i s t r a t i v e 

s o l u t i o n s t o the n a t i o n a l problem. Moreover, as the New York 

Court emphasized, the a d m i n i s t r a t i v e requirements of the take 

t i t l e p r o v i s i o n were impermissible because they were f l a t 

p e n a l t i e s , compelled subsidies of p r i v a t e p a r t i e s by the st a t e s . 

See 112 S. Ct. at 2428; see also Zych v. U n i d e n t i f i e d , Wrecked, 
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And Abandoned Vessel Believed To Be The SB Seabird. 811 F. Supp. 

1300, 1319 (N.D. 111. 1992) (take t i t l e p r o v i s i o n i n New York 

"coerce[d] states t o accept t i t l e t o something t h a t i s 

u n d e s i r a b l e " ) , a f f ' d . 19 F.3d 1136 (7th C i r . 1994). 

A l t e r n a t i v e l y , the Court may have used the word "administer" 

to encompass the package of r e g u l a t o r y p o l i c y judgments re q u i r e d 

of the states under the f i r s t New York option.^'' As we have 

already discussed, the Court's analysis on t h i s score does not 

t r a n s l a t e i n t o the absolute bar p o s i t e d by p l a i n t i f f s , and the 

Court d i d not overrule i t s p r i o r r e c o g n i t i o n t h a t the f e d e r a l 

government may " d i r e c t [ ] s t a t e decisionmakers t o take or r e f r a i n 

from t a k i n g c e r t a i n a c t i o n s . " FERC, 456 U.S. at 762. 

F i n a l l y , as the court i n Koog recognized, the l i m i t e d scope 

of the New York r u l e i s confirmed by the f a c t t h a t the Supreme 

Court d i d not purport t o o v e r r u l e p r i o r decisions e s t a b l i s h i n g 

t h a t various mandates t o s t a t e o f f i c i a l s pass c o n s t i t u t i o n a l 

muster. See Koog Order at 10, 26, KR 336, 352 (New York must be 

r e c o n c i l e d w i t h the Court's other Tenth Amendment d e c i s i o n s ) ; see 

also New York, 112 S. Ct. at 2441 (White, J., concurring i n p a r t 

and d i s s e n t i n g i n p a r t ) (noting t h a t m a j o r i t y had s i g n a l l e d t h a t 

While commands t o l e g i s l a t e present the q u i n t e s s e n t i a l 
problem of a c c o u n t a b i l i t y , s i m i l a r problems may be r a i s e d i f 
s t a t e executives are r e q u i r e d t o administer the scheme fashioned 
on command by the l e g i s l a t u r e , or i f the s t a t e executive 
apparatus i s commanded t o devise a r e g u l a t o r y scheme i t s e l f . 
This l a t t e r s i t u a t i o n obtained i n Board of Natural Resources v. 
Brown. 992 F.2d 937 (9th C i r . 1993) (discussed at P i . Br. 28-29), 
where the f e d e r a l government re q u i r e d s t a t e agencies t o enact 
wide-ranging r e g u l a t i o n s necessary t o e f f e c t u a t e a f e d e r a l timber 
export law. See 992 F.2d at 947. 

- 26 -



i t d i d not "intend t o cut a wide swath through [the Court's] 

recent Tenth Amendment precedents"); Zych, 811 F. Supp at 1319 

(New York d i d not bar p a r t i c u l a r challenged f e d e r a l mandate on 

s t a t e o f f i c i a l s ) . Moreover, i f the Court were, i n f a c t , e r e c t i n g 

an absolute bar of the type p o s i t e d by p l a i n t i f f s , i t s searching 

analysis of the problems presented by the s t a t u t e at issue would 

have been superfluous. A f t e r announcing i t s new r u l e , the Court 

could have disposed of the case i n a t e r s e paragraph. 

B. The Brady Act I s A Federal Response To A 
N a t i o n a l C r i s i s That Requires Only I n t e r i m 
And M i n i s t e r i a l Assistance From Local 
O f f i c i a l s . 

1. The p r o v i s i o n s struck down i n New York stand i n s t a r k 

contrast t o those at issue here. As noted, the law i n v a l i d a t e d 

i n New York was a "command t o s t a t e government to enact s t a t e 

r e g u l a t i o n " t o deal w i t h the problems of r a d i o a c t i v e waste. New 

York, 112 S. Ct. at 2430 (emphasis i n o r i g i n a l ) . There, Congress 

i d e n t i f i e d a problem, but r e q u i r e d the states t o devise a 

s o l u t i o n , i n t r u d i n g on fundamental prerogatives of s t a t e 

sovereignty and r a i s i n g important issues of a c c o u n t a b i l i t y . 

I n d i s t i n c t i o n t o the s t a t u t e at issue i n New York, the 

Brady Act represents a congressional s o l u t i o n t o the problems 

posed by handgun viole n c e . I t imposes f e d e r a l r e s t r a i n t s on 

handgun sales i n l e g i s l a t i o n c r a f t e d a f t e r s i x years of h i g h l y 

p u b l i c i z e d debate. The Act does not r e q u i r e the states t o 

l e g i s l a t e or otherwise devise a s o l u t i o n t o handgun violence. I t 

requires only t h a t l o c a l o f f i c i a l s make a "reasonable e f f o r t " t o 

a s c e r t a i n the v a l i d i t y of handgun t r a n s f e r s , a m i n i s t e r i a l 
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requirement which, i n p l a i n t i f f s ' p r a c t i c e , t r a n s l a t e s i n t o a 

b r i e f computer check from the o f f i c e computer. (See i n f r a at pp. 

_ . ) 

P l a i n t i f f s f a i l t o come t o g r i p s w i t h these basic 

d i f f e r e n c e s between the New York s t a t u t e and the Brady Act. The 

features t h a t were f a t a l t o the New York scheme have no 

counterpart here.^^ To the contrary, the Brady Act's i n t e r i m 

requirements are of p r e c i s e l y the type t h a t the Framers 

contemplated could be imposed on s t a t e e n t i t i e s and t h a t e a r l y 

Congresses i n f a c t imposed on s t a t e o f f i c i a l s . See supra pp. 19-

21. Indeed, the Brady Act's i n t e r i m p r o v i s i o n s c l o s e l y p a r a l l e l 

those sustained i n FERC, where state'executive branch o f f i c i a l s 

were r e q u i r e d t o "implement" f e d e r a l r e g u l a t i o n s by deciding 

p r i v a t e disputes a r i s i n g under FERC r u l e s . FERC. 456 U.S. at 

759. Like the s t a t u t e i n FERC, the Brady Act i s not an 

impermissible command t o the states t o promulgate laws or 

re g u l a t i o n s , but a permissible d i r e c t i v e t o "sta t e decisionmakers 

t o take" c e r t a i n a c t i o n s . I d . at 762. Indeed, as the discussion 

below demonstrates, the temporary burden imposed under the Brady 

Act i s more m i n i s t e r i a l and less onerous than t h a t issue i n FERC. 

The " a c c o u n t a b i l i t y " concerns i d e n t i f i e d i n p l a i n t i f f s ' 
b r i e f are not of the type discussed i n New York. The c r i t i c a l 
question under New York i s whether the f e d e r a l government has 
l e g i s l a t e d a f e d e r a l s o l u t i o n f o r which i t accepts r e s p o n s i b i l i t y 
and w i l l be held accountable. That i s c l e a r l y the case w i t h the 
Brady Act. P l a i n t i f f s ' suggestion t h a t s h e r i f f s may be unpopular 
i f they f a i l t o take the m i n i s t e r i a l actions r e q u i r e d by the Act 
misses the p o i n t . See P i . Br. at 26. 
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P l a i n t i f f s p o i n t t o no other p r i n c i p l e of Tenth Amendment, 

other than the i n a p p l i c a b l e r a t i o n a l e of New York, t h a t would 

support i n v a l i d a t i o n of the Brady Act. Their argument hinges, as 

the d i s t r i c t court i n Koog observed, on t h e i r untenable 

i n t e r p r e t a t i o n of New York as an absolute bar t o a l l f e d e r a l 

d i r e c t i v e s t o s t a t e o f f i c i a l s . 

Moreover, under any other conceivably r e l e v a n t c r i t e r i a , the 

Act e a s i l y passes muster. Contrary t o p l a i n t i f f s ' p r o t e s t a t i o n s , 

the Act does not r e q u i r e exhaustive research and i t does not 

req u i r e CLEOs t o insure the l e g a l i t y of handgun t r a n s a c t i o n . As 

both courts below recognized, the CLEOs i n t e r i m r e s p o n s i b i l i t i e s 

are not onerous. And these temporary requirements should be 

viewed i n the context of the massive f e d e r a l assistance Congress 

has provided t o the states i n t h i s area. 

2a. The CLEO's primary r e s p o n s i b i l i t y under the Brady Act 

i s t o make a "reasonable e f f o r t " t o a s c e r t a i n , by c o n s u l t i n g 

" a v a i l a b l e " records, whether a l e g a l impediment e x i s t s t o a 

proposed handgun sale. I d . § 922(s) (2) . Where no impediment 

e x i s t s , the CLEO i s r e q u i r e d t o destroy any records regarding the 

proposed sale w i t h i n twenty days. I d . § 9 2 2 ( s ) ( 6 ) ( B ) ( i ) . I f the 

CLEO f i n d s a l e g a l bar t o a handgun t r a n s f e r , the prospective 

purchaser may request t h a t the CLEO provide reasons i n w r i t i n g 

w i t h i n 20 days. I d . § 922 (s) (6) (C) . 

Congress re q u i r e d t h i s l i m i t e d assistance only as a short-

term measure t o deal w i t h a n a t i o n a l "epidemic of handgun 
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v i o l e n c e , " H.R. Rep. No. 103-344 at 8." To regulate firearms 

t r a n s f e r s on a permanent basis, the Act requires establishment of 

a n a t i o n a l i n s t a n t c r i m i n a l background check system no l a t e r than 

1999. 18 U.S.C. § 9 2 2 ( t ) . Under the permanent scheme, firearms 

dealers w i l l r e f e r proposed firearms purchases d i r e c t l y t o the 

n a t i o n a l system -- not t o l o c a l o f f i c i a l s - - t o determine whether 

the proposed sale would be barred by law. 

Congress looked t o l o c a l o f f i c i a l s f o r i n t e r i m help because 

t h e i r access t o relevant records and personal knowledge of t h e i r 

communities allows them t o provide uniquely e f f e c t i v e assistance. 

E.g.. H.R. Rep. No. 101-691, 101st Cong., 2nd Sess. 10-11 (1990) 

(knowledge of l o c a l o f f i c i a l s i s a " c e n t r a l " benefit).^'' 

The epidemic i d e n t i f i e d by Congress i s p l a i n l y of c r i s i s 
p r o p o r t i o n s . As Congress observed, 12,489 Americans were 
murdered w i t h handguns i n 1992; gun murders increased by 41% 
between 1988 and 1992; 530,000 Americans were robbed or assaulted 
by gun-wielding c r i m i n a l s i n 1991; armed r a p i s t s attacked 15,000 
women i n 1992; and firearms i n j u r i e s cost our economy $19 b i l l i o n 
d o l l a r s annually. H.R. Rep. No. 103-344 at 8; see Fry v. United 
States. 421 U.S. 542, 548 (1975) ( f e d e r a l government accorded 
great l a t i t u d e i n p l a c i n g burden on states i n enacting "emergency 
measure" t o deal w i t h s i g n i f i c a n t n a t i o n a l problem of monetary 
i n f l a t i o n ) . 

" Accord Statement of Rep. Schumer, Brady Handgun Violence 
Prevention Act: Hearing Before the Subcommittee on Crime and 
Criminal J u s t i c e of the Committee on the J u d i c i a r y on H.R. 1025, 
103d Cong., 1st Sess. 90 (Sept. 30, 1993) ( s t r e s s i n g advantages 
of CLEOs' personal knowledge); Statement of Rep. Sangmeister, 
Brady Handgun Violence Prevention Act: Hearing Before the 
Subcommittee on Crime and Criminal J u s t i c e of the Committee on 
J u d i c i a r y on H.R. 7. 102d Cong., 1st Sess. 15 (March 21, 1991) 
(same); Hearings Before the Subcommittee on Crime of the 
Committee on J u d i c i a r y on H.R. 975 and H.R. 155. 100th Cong. 1st 
and 2nd Sess. 219 (Feb. 24, 1988) ( t e s t , of Superintendent of New 
Jersey State Police) ("In the smaller communities e s p e c i a l l y , as 
the person comes i n t o make a p p l i c a t i o n , he i s probably t o l d 
r i g h t then and there, why are you here? We know your background--
and i t ' s s e t t l e d without ever p u t t i n g pen t o paper * * * . " ) . 

- 30 -



Indeed, the dec i s i o n t o c a l l on l o c a l o f f i c i a l s f o r i n t e r i m 

assistance accords w i t h the long-standing r e c o g n i t i o n t h a t a 

n a t i o n a l p o l i c e force i s repugnant t o p r i n c i p l e s of federalism. 

See Garcia v. United States. 469 U.S. 70, 89 (1984) (Stevens, J., 

dissenting) . 

b. I n t h e i r b r i e f , p l a i n t i f f s argue at length t h a t the 

Brady Act's i n t e r i m p r o v i s i o n s r e q u i r e l a b o r i o u s , time-consuming 

research i n t o every conceivable source of relevant i n f o r m a t i o n . 

PI. Br. 12-16, 33-34. P l a i n t i f f s attempt t o read the term 

"reasonable" out of the "reasonable e f f o r t " requirement. Their 

argument i s at odds w i t h the language of the s t a t u t e , i t s 

h i s t o r y , ATF's a u t h o r i t a t i v e i n t e r p r e t a t i o n , and p l a i n t i f f s ' own 

p r a c t i c e . 

To be sure, the Brady Act's i n t e r i m scheme imposes a 

mandatory duty on CLEOs. See 18 U.S.C. § 922 (s) (2) (CLEOs " s h a l l 

make a reasonable e f f o r t " ) . But Congress d i d not, as p l a i n t i f f s 

suggest, r e q u i r e CLEOs t o insure the l e g a l i t y of the handgun 

t r a n s f e r . Instead, Congress re q u i r e d only t h a t CLEOs make a 

"reasonable e f f o r t " t o determine whether a purchase would be 

i l l e g a l . 

As ATF explained i n p r o v i d i n g guidance t o law enforcement 

o f f i c i a l s , t h i s s t a t u t o r y f o r m u l a t i o n vests considerable 

See also LeFlore v. Robinson. 434 F.2d 933, 956 (5th 
Cir . 1970) (Gewin, J., concurring i n pa r t and d i s s e n t i n g i n 
p a r t ) , vacated and remanded on other grounds. 446 F.2d 715 (5th 
Cir. 1971) ("Under our system of federalism we have declined t o 
e s t a b l i s h a n a t i o n a l p o l i c e force [and] have chosen t o r e l y * * * 
upon s t a t e and municipal governments * * * . " ) . 
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d i s c r e t i o n i n the l o c a l o f f i c i a l t o determine what measures are 

"reasonable" i n any given instance. ATF L e t t e r at 10, KR 160. 

ATF noted t h a t "[e]ach * * * CLEO w i l l have t o set i t s own 

standards based on i t s own circumstances, i . e . , the a v a i l a b i l i t y 

of records, access t o records, and t a k i n g i n t o account the law 

enforcement p r i o r i t i e s of the j u r i s d i c t i o n . " I d . Thus, the 

s t a t u t e requires only a "minimal e f f o r t t o check commonly 

a v a i l a b l e records," not research i n t o "every conceivable record 

system t h a t may contain i n f o r m a t i o n r e l a t i n g t o categories of 

p r o h i b i t e d persons." ATF L e t t e r at 9, KR 159. ATF also s t a t e d 

i n i t s l e t t e r t h a t the "vast m a j o r i t y of persons who are 

p r o h i b i t e d from possessing a handgun are p r o h i b i t e d by v i r t u e of 

some c r i m i n a l background." I d . Therefore, ATF noted t h a t a 

CLEO's reasonable e f f o r t should focus on those records, which may 

i n d i c a t e not only whether a purchaser i s d i s q u a l i f i e d because of 

a c r i m i n a l record, but also whether t h a t purchaser i s 

d i s q u a l i f i e d because of drug use or mental h e a l t h problems. I d . 

Other types of records may also be searched where they are 

r e a d i l y "accessible." I d . at 10, KR 160. 

ATF's i n t e r p r e t a t i o n of the s t a t u t e r e f l e c t s congressional 

i n t e n t . As noted, the Act contemplates t h a t i t w i l l g e n e r a l l y be 

"reasonable" simply t o consult " a v a i l a b l e " c r i m i n a l records t h a t 

are accessible d i r e c t l y from the CLEO's o f f i c e . 18 U.S.C. 

ATF i s charged w i t h implementation of the Gun Control 
Act, i n c l u d i n g the Brady Act and i t s i n t e r p r e t a t i o n of the Act i s 
e n t i t l e d t o s u b s t a n t i a l deference. See Gun South. Inc. v. Brady, 
877 F.2d 858, 864 (11th C i r . 1989). 
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§ 922 (s) ( 2 ) . L e g i s l a t o r s consciously c r a f t e d t h i s s t a t u t o r y 

language so as t o avoid onerous burdens. See 13 9 Cong. Rec. 

S2001 ( d a i l y ed. Feb. 24, 1993) (statement of Sen. Kohl) (CLEOs 

would "use a v a i l a b l e resources"); 139 Cong. Rec. H9118 ( d a i l y ed. 

Nov. 10, 1993) (statement of Rep. Nadler) (checks would occur 

" w i t h i n the c o n s t r a i n t s of e x i s t i n g i n f o r m a t i o n systems"); see 

also Hearings Before the Subcommittee on Crime of the Committee 

on J u d i c i a r y on H.R. 975 and H.R. 155, 100th Cong., 1st and 2nd 

Sess. 357 (Feb. 24, 1988) ( t e s t , of exec, d i r e c t o r of 

I n t e r n a t i o n a l A ssociation of Chiefs of Police) (background checks 

"should not be a burden on most p o l i c e agencies"); Hearing Before 

the Subcommittee on Crime and Criminal J u s t i c e of the Committee 

on the J u d i c i a r y on H.R. 1025, 103d Cong., 1st Sess. 253 (Sept. 

30, 1993) ( t e s t , of exec, d i r e c t o r of Police Executive Research 

Forum) ( b i l l allows " [ t ] h e law enforcement executive * * * 

d i s c r e t i o n t o choose what procedure best s u i t s h i s or her 

agency"). 

Indeed, as ATF has concluded, i n some circumstances a CLEO 

may p r o p e r l y determine t h a t i t i s reasonable not t o engage i n any 

research at a l l , as when purchasers are per s o n a l l y known t o l o c a l 

o f f i c i a l s . ATF L e t t e r at 10, KR 160. More gen e r a l l y , i n some 

emergency s i t u a t i o n s , the " a v a i l a b i l i t y of resources * * * [and] 

law enforcement p r i o r i t i e s of the j u r i s d i c t i o n , " may make 

d i v e r s i o n of resources unreasonable. 

°̂ The court i n McGee read the language of § 922 (s) (2) t o 
requi r e checks of a v a i l a b l e records i n every instance. McGee Op 

(continued...1 

- 33 -



I n f a c t , although p l a i n t i f f s ' b r i e f o u t l i n e s the a l l e g e d l y 

daunting burdens placed on them by the "reasonable e f f o r t " 

requirement, both p l a i n t i f f s have t e s t i f i e d t h a t they meet t h e i r 

Brady Act r e s p o n s i b i l i t i e s by conducting quick computer checks of 

c r i m i n a l h i s t o r y records from t h e i r o f f i c e s . 

S h e r i f f Koog explained t h a t h i s o f f i c e has d i r e c t computer 

access t o the data bases of the Texas Crime Inf o r m a t i o n Center 

("TCIC") and the National Crime Inf o r m a t i o n Center ("NCIC"), and 

tha t he processed Brady Act r e f e r r a l s by checking the TCIC or 

NCIC records. KT 26, 28. S h e r i f f Koog t e s t i f i e d t h a t i t was a 

matter of "a minute or two" t o enter a data request and receive a 

r e t u r n . KT 40. S h e r i f f Koog f u r t h e r explained t h a t by l i m i t i n g 

h i s researches i n t h i s way (which i s e n t i r e l y consistent w i t h the 

Brady Act's requirements) he was able t o meet other pressing 

problems i n h i s j u r i s d i c t i o n . KT 28; P i . Br. 9. 

S h e r i f f McGee l i k e w i s e t e s t i f i e d t h a t he r o u t i n e l y performs 

a l l types of c r i m i n a l background checks on the NCIC system 

d i r e c t l y from h i s o f f i c e , "using t h a t computer * * * day i n and 

day out." MT 47. His o f f i c e uses the same NCIC data base t o 

process Brady Act r e f e r r a l s . I d . S h e r i f f McGee makes a d d i t i o n a l 

i n q u i r i e s i n cases where he has personal knowledge of the 

°̂ { . ... continued) 
at 7, MR 14 9. As the court concluded, even under t h i s reading of 
the s t a t u t e , the d u t i e s i t imposes are not onerous. I d . at 9, MR 
151. As ATF has explained, however, a check i s not i n v a r i a b l y 
r equired. Indeed, the Act i t s e l f contemplates instances i n which 
a gun dealer has not received n o t i f i c a t i o n from a CLEO w i t h i n 
f i v e days and requires the dealer t o complete the t r a n s a c t i o n i n 
tha t event. 18 U.S.C. § 922 (s) (1) (a) ( i i ) . 
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prospective purchaser and believes f u r t h e r i n v e s t i g a t i o n may be 

appropriate. I d . 

While the p l a i n t i f f s are fre e t o do more than r e l y on these 

computer checks, t h e i r d i s c r e t i o n a r y decisions t o do only these 

checks c l e a r l y s a t i s f y the Act's requirements. 

c. The two a d d i t i o n a l burdens i n c i d e n t t o the "reasonable 

e f f o r t " requirement are even less weighty. As the court i n McGee 

observed, the requirement t h a t a CLEO destroy the records 

p e r t a i n i n g t o a background check (18 U.S.C. § 922(s)(6)(B)) i s 

c l e a r l y "de minimis" and without c o n s t i t u t i o n a l s i g n i f i c a n c e . 

McGee Op. at 9 & n.5, MR 151. S i m i l a r l y , n e i t h e r S h e r i f f Koog 

nor S h e r i f f McGee t e s t i f i e d as t o any burden associated w i t h the 

requirement t h a t a CLEO, on request, i d e n t i f y the l e g a l 

impediment t o a handgun t r a n s f e r . 18 U.S.C. § 922 (s) (6) (C) . 

This p r o v i s i o n only requires the CLEO t o note the l e g a l bar t o 

sale by s t a t i n g , f o r example, t h a t records i n d i c a t e t h a t a 

prospective purchaser i s a convicted f e l o n . 

I n sum, the d i s t r i c t courts below c o r r e c t l y concluded t h a t 

the burdens placed on l o c a l o f f i c i a l s are "not p a r t i c u l a r l y 

P l a i n t i f f s argue t h a t t h e i r Brady Act computer checks are 
not the type of a c t i v i t y i n which they normally engage because 
they would not otherwise perform checks w i t h regard t o handgun 
t r a n s f e r s . P i . Br. 32. They miss the p o i n t . The minimally 
i n t r u s i v e nature of the Brady Act's requirements i s i l l u s t r a t e d 
not only by the b r e v i t y of p l a i n t i f f s ' background checks but by 
the f a c t t h a t the Act does not req u i r e p l a i n t i f f s t o undertake 
a c t i v i t i e s of a d i f f e r e n t type than those i n which they 
customarily engage. S i m i l a r l y , the Framers envisioned t h a t the 
sta t e tax c o l l e c t o r might also c o l l e c t f e d e r a l revenues, and i n 
FERC, s t a t e o f f i c i a l s were re q u i r e d by f e d e r a l law t o hear new 
and d i f f e r e n t claims i n order t o implement f e d e r a l r e g u l a t i o n s . 
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onerous," McGee Op. at 9, MR 151, and "minimal." Koog Order at 

28, KR 3 54. 

d. F i n a l l y , the minimal and temporary burdens imposed by 

the Brady Act a r i s e i n a f i e l d i n which the f e d e r a l government 

provides s u b s t a n t i a l f i n a n c i a l assistance t o the s t a t e s . 

F i r s t , the f e d e r a l government has made a "huge" f i s c a l 

commitment t o a s s i s t i n g the states w i t h implementation of the 

Brady Act. Hearing Before the Subcommittee on Crime and Criminal 

J u s t i c e of the Committee on the J u d i c i a r y on H.R. 1025. 103d 

Cong., 1st Sess. 104 (Sept. 30, 1993) ( t e s t , of Ass i s t a n t 

Attorney General Acheson); see also H.R. Rep. No. 103-344, at 22 

( r e p r i n t i n g Congressional Budget O f f i c e statement) (Brady Act's 

f i n a n c i a l "impact on any given j u r i s d i c t i o n i s l i k e l y t o be 

s m a l l " ) ; Garcia, 469 U.S. at 555 (noting, i n upholding f e d e r a l 

law, t h a t "Congress has not simply placed a f i n a n c i a l burden on 

the shoulders of States and l o c a l i t i e s * * * but has provided 

s u b s t a n t i a l c o u n t e r v a i l i n g f i n a n c i a l assistance as w e l l " ) . The 

Brady Act authorizes $200 m i l l i o n i n funds f o r grants t o "each 

State" f o r the " c r e a t i o n of a computerized h i s t o r y record system 

or improvement of an e x i s t i n g system," improvement of t h e i r 

"access [] t o the n a t i o n a l i n s t a n t background check system," and, 

once the n a t i o n a l system i s i n place, " a s s i s t i n g the Sta t e [ s ] i n 

the t r a n s m i t t a l of records" t o i t . Brady Act § 106(b), 107 Stat. 

1544 (1993) . Congress has already appropriated $100 m i l l i o n of 

these funds f o r disbursement t o states i n f i s c a l 1995. Pub. L. 

No. 103-317, 108 Stat. 1724, 1777 (1994). The i n t e r i m s t a t u t o r y 
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requirements are thus emphatically "not an unfunded mandate." 

139 Cong. Rec. S16304 (Nov. 19, 1993) (Statement of Sen. 

M i t c h e l l ) . 

Second, the funding attached t o the Brady Act only augments 

the s i g n i f i c a n t p r e - e x i s t i n g f e d e r a l commitment i n the area of 

c r i m i n a l h i s t o r y records. Under the formula grant program 

es t a b l i s h e d by the Anti-Drug Abuse Act of 1988, Pub. L. No. 100-

690, the United States provided n e a r l y $850 m i l l i o n t o states i n 

f i s c a l 1992 and 1993. KR 237, 239. Five percent of t h a t money -

- over $40 m i l l i o n -- must be used f o r improving s t a t e c r i m i n a l 

h i s t o r y records. I d . Texas has received over $51 m i l l i o n under 

t h i s program i n j u s t those two f i s c a l years, and M i s s i s s i p p i has 

received over $9 m i l l i o n during t h a t p e r i o d . I d . 

I n sum, the Brady Act i s a congressional response t o a 

n a t i o n a l problem. Congress i s accountable f o r i t s h i g h l y 

p u b l i c i z e d l e g i s l a t i v e a c t i o n , and has appropriated s i g n i f i c a n t 

funding f o r i t s implementation. The temporary requirements 

placed on l o c a l o f f i c i a l s t o deal w i t h the epidemic of handgun 

violence do not contravene the Tenth Amendment. 

P l a i n t i f f s appear t o argue i n passing t h a t . Tenth 
Amendment concerns aside. Congress lacked a f f i r m a t i v e power under 
the Commerce Clause t o impose d u t i e s on l o c a l o f f i c i a l s . P i . Br. 
30-31. I f so, they are wrong. I t i s hornbook law t h a t Congress 
has a f f i r m a t i v e power t o use any l e g i t i m a t e means t o an 
authorized end. See McCulloch v. Maryland. 17 U.S. 316, 421 
(1819). The only question i s whether Tenth Amendment 
considerations l i m i t t h a t power i n t h i s case. The Court made 
t h i s p o i n t e x p l i c i t i n New York. 112 S. Ct. at 2417. P l a i n t i f f s 
do not and cannot argue t h a t f e d e r a l s t a t u t e s r e g u l a t i n g purchase 
and sale of firearms are outside Congress's Commerce Clause 
power. This Court has squarely held t h a t Congress has such 

(continued...) 

- 37 -



I I . THE COURTS BELOW PROPERLY REJECTED CLAIMS 
THAT THE CRIMINAL PENALTY PROVISIONS OF THE 
BRADY ACT ARE UNCONSTITUTIONALLY VAGUE. 

P l a i n t i f f s challenge the Brady Act's c r i m i n a l p e n a l t i e s 

p r o v i s i o n on F i f t h Amendment grounds. Both courts below p r o p e r l y 

r e j e c t e d t h i s claim. F i r s t , p l a i n t i f f s ' claim i s not j u s t i c i a b l e 

because they face no r e a l i s t i c t h r e a t of prosecution. To the 

contrary, the Department of Ju s t i c e has f o r m a l l y taken the 

p o s i t i o n t h a t the c r i m i n a l p e n a l t i e s s e c t i o n has no a p p l i c a b i l i t y 

t o the conduct of CLEOs. Second, the J u s t i c e Department's 

i n t e r p r e t a t i o n i s c o r r e c t : the Act imposes p e n a l t i e s on the 

persons whom i t regulates, not the persons who a s s i s t i n i t s 

implementation. Because the p r o v i s i o n does not apply t o 

p l a i n t i f f s , they lack standing t o pursue t h e i r claim and, f o r the 

same reason, t h e i r claim i s m e r i t l e s s . 

1. The c r i m i n a l p e n a l t i e s s e c t i o n of the Brady Act, 18 

U.S.C. § 924(a)(5), provides: "Whoever knowingly v i o l a t e s 

subsection (s) or ( t ) of se c t i o n 922 s h a l l be f i n e d not more than 

$1000.00, imprisoned f o r not more than a year, or both * * *." 

( . . . continued) 
a u t h o r i t y . See United States v. Nelson. 458 F.2d 556, 559 (5th 
Cir. 1972) ("We believe t h a t the a c q u i s i t i o n of firearms by 
convicted felons and persons under indictment f o r f e l o n i e s * * * 
imposes a s u f f i c i e n t burden on i n t e r s t a t e commerce t o be a proper 
subject of f e d e r a l r e g u l a t i o n . " ) ; see also United States v. 
Laisure. 460 F.2d 709 (5th C i r . 1972); United States v. Lebman, 
464 F.2d 68 (5th C i r . ) , c e r t , denied. 409 U.S. 950 (1972); United 
States V. Lopez, 2 F.3d 1342, 1348 (5th C i r . 1993) 
( d i s t i n g u i s h i n g between laws, l i k e the Brady Act, t h a t regulate 
gun t r a n s a c t i o n s and s t a t u t e s t h a t govern "mere simple 
possession"), c e r t , granted. 114 S. Ct. 1536 (1994). 
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Subsection (s) and ( t ) of se c t i o n 922 are the p r i n c i p a l Brady Act 

pro v i s i o n s r e g u l a t i n g sale of handguns by firearms dealers. 

Because the d u t i e s of l o c a l o f f i c i a l s are described i n 

subsection (s) (see 18 U.S.C. § 922 (s) ( 2 ) ) , p l a i n t i f f s argue t h a t 

a CLEO's f a i l u r e t o c a r r y out h i s or her r e s p o n s i b i l i t i e s would 

be a " v i o l a t i o n " of the Act subject t o c r i m i n a l p e n a l t i e s . P i . 

Br. 35. P l a i n t i f f s then reason t h a t because the "reasonable 

e f f o r t " requirement places vast d i s c r e t i o n i n the CLEO, t h i s 

a p p l i c a t i o n of the c r i m i n a l p e n a l t i e s s e c t i o n would be 

u n c o n s t i t u t i o n a l l y vague. P i . Br. 35-37. 

As the court i n McGee concluded, t h i s claim i s not 

j u s t i c i a b l e because p l a i n t i f f s are i n no danger of being subject 

t o c r i m i n a l p e n a l t i e s . McGee Op. at 3-4, MR 145-46; accord Frank 

v. United States, 860 F. Supp. 1030, 1036 (D. Vt. 1994). To 

maintain an a n t i c i p a t o r y challenge t o the c o n s t i t u t i o n a l i t y of a 

c r i m i n a l s t a t u t e , a p l a i n t i f f must show t h a t there i s a "c r e d i b l e 

t h r e a t " t h a t he or she w i l l be prosecuted thereunder. Renne v. 

Geary. I l l S. Ct. 2331, 2339 (1991); B a b b i t t v. United Farm 

Workers N a t ' l Union. 442 U.S. 289, 298 (1979); E l l i s v. Dyson, 

421 U.S. 426, 434 (1975); see also Younger v. H a r r i s . 401 U.S. 

37, 42 (1971) ("persons having no fears of s t a t e prosecution 

except those t h a t are imaginary or speculative are not t o be 

accepted as appropriate p l a i n t i f f s " ) ; Poe v. Ullman, 367 U.S. 

497, 501-09 (1961) ( p l u r a l i t y opinion) ( " [ i ] f the prosecutor 

agrees not t o prosecute, a s u i t against him f o r d e c l a r a t o r y and 
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i n j u n c t i v e r e l i e f i s not such an adversary case as w i l l be 

reviewed here") 

There i s no c r e d i b l e t h r e a t of prosecution here. The 

Department of J u s t i c e , through i t s O f f i c e of Legal Counsel, has 

f o r m a l l y opined t h a t the Brady Act's c r i m i n a l p e n a l t i e s p r o v i s i o n 

does not apply t o CLEOs. KR 259-61. Because the Department has 

sole a u t h o r i t y t o authorize f e d e r a l c r i m i n a l prosecutions, 

p l a i n t i f f s are thus "not under any danger of c r i m i n a l 

prosecution," and t h e i r challenge t o the c r i m i n a l p e n a l t i e s 

p r o v i s i o n i s not j u s t i c i a b l e . McGee Op. at 3-4, MR 145-46; see 

Renne, 111 S. Ct. at 2339; c f . B a b b i t t , 442 U.S. at 302, 303. 

2. I n any event, as both d i s t r i c t courts below concluded, 

the c r i m i n a l p r o v i s i o n s of the s t a t u t e i n f a c t have no 

a p p l i c a b i l i t y t o l o c a l o f f i c i a l s . McGee Op. at 4 n.3, MR 146; 

Koog Order at 28-29, KR 354-55; see also P r i n t z v. United States, 

854 F. Supp. 1503, 1509-10 (D. Mont. 1994). P l a i n t i f f s thus lack 

standing (see Koog Order at 28, KR 354), and, f o r the same 

reason, t h e i r claim i s m e r i t l e s s . 

Subsections (s) and ( t ) , the i n t e r i m and permanent 

pr o v i s i o n s of the Brady Act, regulate firearms t r a n s a c t i o n s 

between li c e n s e d dealers and other p r i v a t e p a r t i e s . Chief law 

enforcement o f f i c e r s a s s i s t i n the implementation of subsection 

" This j u s t i c i a b i l i t y issue has been discussed as both a 
ripeness question (Renne, 111 S Ct. at 2339), and as a question 
of whether the p l a i n t i f f i s threatened w i t h s u f f i c i e n t i n j u r y t o 
e s t a b l i s h standing. B a b b i t t , 442 U.S. at 298 ( c i t i n g 0'Shea v. 
L i t t l e t o n . 414 U.S. 488, 494 (1974)). Under e i t h e r of these 
r e l a t e d r u b r i c s , however, the lack of a c r e d i b l e t h r e a t of 
prosecution deprives f e d e r a l courts of j u r i s d i c t i o n . 
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( s ) ; they are not themselves the subject of the r e g u l a t o r y 

scheme. P l a i n t i f f s grasp at straws when they seek t o designate 

f a i l u r e s i n the implementation of a s t a t u t e as " v i o l a t i o n s " 

t r i g g e r i n g c r i m i n a l p e n a l t i e s . But c f . Mack v. United States. 

856 F. Supp. 1372, 1376 (D. A r i z . 1994) (court f a i l s t o address 

meaning of " v i o l a t e s " ) . 

The l e g i s l a t i v e h i s t o r y underscores t h i s p o i n t . The 

c r i m i n a l p e n a l t i e s p r o v i s i o n was p a r t of the Brady B i l l before 

Congress even added the requirement t h a t c h i e f law enforcement 

o f f i c e r s make a "reasonable e f f o r t " t o a s c e r t a i n whether the 

handgun t r a n s f e r would v i o l a t e the law. See H.R. 7, 102d Cong., 

1st Sess. 5, 8 (1991). There i s no i n d i c a t i o n t h a t Congress 

intended t o a l t e r the scope of the c r i m i n a l sanctions p r o v i s i o n 

when i t added the "reasonable e f f o r t " requirement of 

§ 922 (s) ((2) . Indeed, i t would have been anomalous f o r Congress 

expressly t o exempt CLEOs from a l l c i v i l l i a b i l i t y (see 18 U.S.C. 

§ 922 (s) (7)) and simultaneously subject them t o c r i m i n a l 

sanctions. F i n a l l y , Congress's de c i s i o n t o adopt a f l e x i b l e 

"reasonable e f f o r t " requirement -- the source of p l a i n t i f f s ' 

purported vagueness claim -- f u r t h e r negates p l a i n t i f f s ' reading 

of the s t a t u t e . Congress vested broad d i s c r e t i o n i n CLEOs and 

was not concerned w i t h problems of "vagueness" because i t had no 

i n t e n t i o n of s u b j e c t i n g them t o p e n a l t i e s or damages of any kind, 

c r i m i n a l or c i v i l . 

As the d i s t r i c t courts below recognized, two canons of 

s t a t u t o r y i n t e r p r e t a t i o n also m i l i t a t e against p l a i n t i f f s ' 
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proposed reading. F i r s t , the Supreme Court e s t a b l i s h e d i n 

Gregory v. Ashcroft, 501 U.S. at 460-61, t h a t s t a t u t e s should not 

be construed so as t o impose burdens on the states -- much less a 

c r i m i n a l penalty on s t a t e o f f i c i a l s -- unless Congress has spoken 

w i t h unmistakable c l a r i t y . See Koog Order at 28-29, KR 354-55. 

Second, as the court i n McGee observed, i t i s axiomatic t h a t a 

court should i n t e r p r e t a s t a t u t e so as t o avoid r a i s i n g 

s i g n i f i c a n t c o n s t i t u t i o n a l concerns. McGee Op. at 4 n.3, MR 146 

( c i t i n g DeBartolo v. F l o r i d a Gulf Coast B u i l d i n g & Constr. Trades 

Council. 485 U.S. 568, 575 (1985)). 

I n short, the courts below p r o p e r l y declined p l a i n t i f f s ' 

i n v i t a t i o n t o read the s t a t u t e so as t o create a c o n s t i t u t i o n a l 

issue where none e x i s t s . 

I I I . EVEN ASSUMING A CONSTITUTIONAL DEFECT, THE 
CHALLENGED PROVISIONS ARE SEVERABLE. 

Assuming t h a t the Court were t o accept any p a r t of 

p l a i n t i f f s ' c o n s t i t u t i o n a l argument, the p r o v i s i o n s of the Act 

challenged here are p l a i n l y severable from the balance of the 

s t a t u t e . 

1. P l a i n t i f f s bear a heavy burden i n arguing t h a t t h i s 

Court should s t r i k e down the i n t e r i m Brady Act i n i t s e n t i r e t y . 

Federal courts must " r e f r a i n from i n v a l i d a t i n g more of a s t a t u t e 

than i s necessary." Regan v. Time. Inc.. 468 U.S. 641, 652 

(1984) ( p l u r a l i t y o p i n i o n ) . Thus, as the Supreme Court stressed 

i n New York. " [ u ] n l e s s i t i s evident t h a t " Congress would not 

have enacted a s t a t u t e ' s c o n s t i t u t i o n a l p r o v i s i o n s independently 

of the u n c o n s t i t u t i o n a l ones, "the i n v a l i d p a r t may be dropped i f 
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what i s l e f t i s f u l l y o perative as law." New York, 112 S.Ct at 

2434 (quoting Alaska A i r l i n e s , Inc. v. Brock, 480 U.S. 678, 684 

(1987)); see EEOC v. Hernando Bank. Inc.. 724 F.2d 1188, 1192 

(5th C i r . 1984) ("mere u n c e r t a i n t y about the l e g i s l a t u r e ' s i n t e n t 

i s i n s u f f i c i e n t " t o show t h a t an u n c o n s t i t u t i o n a l p r o v i s i o n i s 

not severable). Moreover, p l a i n t i f f s ' burden i s e s p e c i a l l y heavy 

here because the Gun Control Act, of which the Brady Act i s a 

pa r t , contains an express s e v e r a b i l i t y clause, 18 U.S.C. § 928. 

See Alaska A i r l i n e s . 480 U.S. at 686 (such clauses create 

presumption of s e v e r a b i l i t y ) ; accord McGee Op. at 10, MR 152.^" 

As the McGee court found -- i n accord w i t h every other court 

t o address t h i s question -- p l a i n t i f f s have not discharged t h e i r 

heavy burden here. McGee Op. at 10, MR 152; P r i n t z v. United 

States, 854 F. Supp. 1503, 1518-19 (D. Mont. 1994); Mack v. 

United States. 856 F. Supp. 1372, 1382-83 (D. A r i z . 1994); Frank 

V. United States. 860 F. Supp. 1030, 1044 (D. Vt. 1994). 

2. Assuming t h a t the Court were t o accept p l a i n t i f f s ' 

argument t h a t the "reasonable e f f o r t " requirement of se c t i o n 

922 (s) (2) cannot survive Tenth Amendment review, t h a t p r o v i s i o n 

can and should be severed from the remainder of the Act. 

P l a i n t i f f s s t r a i n t o show t h a t the Gun Control Act's 
express s e v e r a b i l i t y p r o v i s i o n i s not relevant here. They assert 
t h a t the Brady Act does not "amend" the Gun Control Act and 
instead creates a new "program," so t h a t t h i s Court should ignore 
the p l a i n meaning of the s e v e r a b i l i t y clause. See P i . Br. 48-49 
( c i t i n g Alaska A i r l i n e s . 480 U.S. at 868 n.8). P l a i n t i f f s are 
wrong. The Brady Act amends p r o v i s i o n s of the Gun Control Act t o 
provide new mechanisms f o r e n f o r c i n g the Gun Control Act's 
p r e e x i s t i n g p r o h i b i t i o n s on handgun t r a n s f e r s . I t i s , i n other 
words, a q u i n t e s s e n t i a l s t a t u t o r y amendment. See Mack, 856 F. 
Supp. at 1383; P r i n t z , 854 F. Supp. at 1519. 
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without t h a t p r o v i s i o n , the remainder of the i n t e r i m scheme 

would be " f u l l y operative as a law." New York, supra. Gun 

dealers would s t i l l be req u i r e d t o inform CLEOs of p o t e n t i a l gun 

t r a n s f e r s (18 U.S.C. § 922 (s) (1) (A) (111)-(IV)) , and CLEOs who so 

desired could s t i l l conduct background checks on an o p t i o n a l 

basis. I f a CLEO chose not t o do the checks, the dealer would be 

allowed t o t r a n s f e r the weapon a f t e r 5 business days had passed. 

I d . § 922 (s) (1) (a) ( i i ) ( I ) . Under such a system, a CLEO would 

have t o provide w r i t t e n reasons f o r r e j e c t i n g a handgun t r a n s f e r 

only i f he f i r s t v o l u n t a r i l y chose t o conduct a background check. 

I d . § 992 (s) (6) (C) . 

This regime would p l a i n l y f u r t h e r Congress's purposes. Most 

i m p o r t a n t l y , CLEOs would be able t o perform background checks, 

and i t i s c l e a r t h a t many CLEOs w i l l seize the o p p o r t u n i t y t o 

prevent unlawful t r a n s f e r s . See H.R. Rep. No. 103-344, at 13, 14 

(noting support of the F r a t e r n a l Order of Police, the 

I n t e r n a t i o n a l A ssociation of Chiefs of Police, and other law 

enforcement groups f o r the Brady A c t ) ; see also Frank, 860 F. 

Supp. at 1044 & n.l6. Thus, even without the severed p r o v i s i o n s , 

the s t a t u t e would enhance the a b i l i t y of law enforcement 

a u t h o r i t i e s t o h a l t unlawful handgun sales t o felons and others. 

See H.R. Rep. No. 103-344 at 7 (emphasizing t h i s purpose); New 

York, 112 S. Ct. at 2434 (take t i t l e p r o v i s i o n severable since, 

even without i t s draconian p e n a l t i e s , s t a tes would be encouraged 

to take steps toward congressional g o a l ) , 
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A d d i t i o n a l l y , even i f a p a r t i c u l a r CLEO chooses not t o do a 

check, the law would f u r t h e r Congress's purpose of p r o v i d i n g a 

c o o l i n g o f f pe r i o d before a handgun was t r a n s f e r r e d . Brady Act 

supporters repeatedly emphasized the importance of t h i s purpose. 

E.g.. H.R. Rep. No. 103-344 at 14-15; 139 Cong. Rec. S16304 (Nov. 

19, 1993) (Sen. M i t c h e l l ) ; i d . S16303 (Sen. Metzenbaum); i d . 

S16332 (Sen. Kohl); i d . H9093 (Nov. 10, 1993) (Rep. 

Sensenbrenner); j ^ . H9106 (Rep. Roukema). 

F i n a l l y , Congress recognized t h a t even i n the absence of a 

background check, a valuable purpose would be served by r e q u i r i n g 

f i r e a r m dealers t o share i n f o r m a t i o n regarding handgun t r a n s f e r s 

w i t h law enforcement o f f i c i a l s . See 139 Cong. Rec. H9092 (Nov. 

10, 1993) (Rep. Dreier) (by enacting the Brady b i l l . Congress was 

" t r y i n g t o increase the a v a i l a b i l i t y of i n f o r m a t i o n on people 

w i t h t h i s 5-day w a i t i n g p e r i o d " ) . 

Against t h i s evidence e s t a b l i s h i n g t h a t § 922 (s) (2) can and 

should be severed, p l a i n t i f f s r e l y p r i m a r i l y on the s e l f - e v i d e n t 

f a c t t h a t Congress p r e f e r r e d a mandatory background check t o an 

o p t i o n a l check. P i . Br. 40-44, 45. But, the question here i s 

not whether Congress wanted the mandatory check t h a t i t enacted 

i n t o law. Instead, the issue i s whether i t i s c l e a r t h a t 

Congress would have p r e f e r r e d no b i l l at a l l t o a v o l u n t a r y 

mechanism and five-day w a i t i n g p e r i o d . See New York, 112 S. Ct. 

at 2434; Alaska A i r l i n e s . 480 U.S. at 684. P l a i n t i f f s have not 

shown t h a t i t i s "evident" t h a t Congress, deeply concerned about 

the n a t i o n a l "epidemic of handgun violence," would have spurned 
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the o p t i o n of a w a i t i n g p e r i o d and v o l u n t a r y background check t o 

stem the t i d e of v i o l e n c e . 

P l a i n t i f f s note t h a t e a r l i e r Congresses considered, and d i d 

not enact, a v e r s i o n of the Brady b i l l t h a t d i d not contain a 

mandatory check p r o v i s i o n . PI. Br. 38. The f a i l u r e of a 

d i f f e r e n t Congress t o enact d i f f e r e n t l e g i s l a t i o n cannot overcome 

the presumption t h a t the Congress t h a t a c t u a l l y passed the Brady 

Act would have wished t o preserve those p a r t s of the s t a t u t e t h a t 

c l e a r l y e f f e c t u a t e i t s purpose. Cf. Consumer Product Safety 

Comm'n v. GTE Svlvania. 447 U.S. 102, 117 (1980) ("[W]e begin 

w i t h the o f t - r e p e a t e d warning t h a t 'the views of a subsequent 

Congress form a hazardous basis f o r i n f e r r i n g the i n t e n t of an 

e a r l i e r one.'") (quoting United States v. Price. 361 U.S. 304, 

313 (1960)).^^ This i s e s p e c i a l l y t r u e where, as here, the 

p r i o r l e g i s l a t i o n was never r e j e c t e d i n a vote by the f u l l 

Congress. See H.R. Rep. No. 103-344 at 12-14 (summarizing 

l e g i s l a t i v e h i s t o r y of p r i o r versions of Brady A c t ) ; 

Schneiderwind v. ANR P i p e l i n e Co.. 485 U.S. 293, 306 (1988) 

( " [ t ] h i s court g e n e r a l l y i s r e l u c t a n t t o draw inferences from 

Congress' f a i l u r e t o a c t " ) ; Red Lion Broadcasting Co. v. FCC, 395 

P l a i n t i f f s seek t o draw a d d i t i o n a l support f o r t h e i r 
argument from the f a c t t h a t a handful of l e g i s l a t o r s s t a t e d t h a t 
the mandatory check was decisive i n t h e i r support of the b i l l . 
P i . Br. 38, 44. This Court, however, has s p e c i f i c a l l y r e j e c t e d 
t h i s type of argument i n the past. See Hernando Bank, 724 F.2d 
at 1191-92 (act severable even though a l e g i s l a t o r opined both 
t h a t u n c o n s t i t u t i o n a l p r o v i s i o n was " i n t e g r a l " t o the act and 
t h a t the act's lack of s e v e r a b i l i t y clause was i n t e n t i o n a l ) ; see 
also P r i n t z . 854 F. Supp. at 1519. 

- 46 -



U.S. 367, 382 n . l l (1969) ("unsuccessful attmpts at l e g i s l a t i o n 

are not t h ^ e s t guides t o l e g i s l a t i v e i n t e n t " ) . 

I n s hort, by any reckoning, p l a i n t i f f s have f a i l e d t o 

demonstrate t h a t i t i s "evident" t h a t Congress would not have 

enacted the i n t e r i m scheme i f i t could not r e q u i r e p a r t i c i p a t i o n 

by s t a t e o f f i c i a l s . 

3. P l a i n t i f f s also argue t h a t the Brady Act's i n c i d e n t a l 

requirements on CLEOs, i . e . , the requirements t o destroy records 

and give w r i t t e n reasons f o r a d e n i a l , cannot be severed from the 

Act as a whole. P i . Br. 38-40, 44-45. This argument fares no 

b e t t e r . 

I n i t i a l l y , c o n t r a r y t o p l a i n t i f f s ' claims ( P i . Br. 40, 43-

45), there i s no need t o reach the s e v e r a b i l i t y question as t o 

the requirement t h a t CLEOs provide reasons on request when 

permission f o r a handgun t r a n s f e r i s denied. As noted above, i f 

the Court were t o s t r i k e the mandatory background check from the 

s t a t u t e , CLEOs would only be req u i r e d t o provide reasons i f they 

f r e e l y choose t o do a background check. Thus, by severing 

§ 922 (s) ( 2 ) , the Court would also e f f e c t i v e l y sever the mandatory 

explanation requirement. See Mack, 856 F. Supp. at 1383. 

Contrary t o p l a i n t i f f s ' arguments ( P i . Br. 40), severing the 

background check requirement t h e r e f o r e does "moot[]" the question 

of the s e v e r a b i l i t y of the requirement t h a t CLEOs provide reasons 

f o r r e j e c t i n g a prospective purchaser. 

P l a i n t i f f s o f f e r no p l a u s i b l e basis f o r t h e i r a s s e r t i o n t h a t 

the s e c t i o n 922 (s) (6) (B) record d e s t r u c t i o n requirement cannot be 
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severed. P i . Br. 39-40, 46. I t i s i n no way evident t h a t 

Congress would have declined t o enact the e n t i r e Brady Act absent 

a r e c o r d - d e s t r u c t i o n requirement. The statements from i n d i v i d u a l 

l e g i s l a t o r s quoted by p l a i n t i f f s n o t i n g t h a t t h i s p e r i p h e r a l 

requirement i s b e n e f i c i a l do not suggest otherwise and c l e a r l y do 

not s a t i s f y p l a i n t i f f s ' heavy burden. See Hernando Bank. 724 

F.2d at 1191-92. There i s s t i l l less reason t o conclude t h a t 

Congress would have deemed the r e c o r d - d e s t r u c t i o n requirement 

e s s e n t i a l t o v o l u n t a r y checks performed by l o c a l o f f i c i a l s . 

CONCLUSION 

For the foregoing reasons, the judgment of the d i s t r i c t 

court i n Koog should be a f f i r m e d and the judgment of the d i s t r i c t 

court i n McGee should be reversed. 
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TIME 

The d i s t r i c t court entered i t s judgment on June 2, 1994. A 
n o t i c e of appeal would be due on August 1, 1994. 

RECOMMENDATIONS 

The Department of the Treasury (Alcohol, Tobacco, and 
Firearms) recommends appeal. The O f f i c e of Legal Counsel 
recommends appeal. The C i v i l D i v i s i o n recommends appeal. 
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the nature of the issues t h a t we must face on appeal. 
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QUESTIONS PRESENTED 

1. Whether 18 U.S.C. 922( s ) ( 2 ) , the p o r t i o n of the Brady 
Handgun Violence Prevention Act t h a t requires s t a t e and l o c a l c h i e f 
law enforcement o f f i c e r s (CLEOs) t o make a "reasonable e f f o r t " t o 
determine, w i t h i n f i v e business days, whether a person's purchase 
of a handgun would v i o l a t e f e d e r a l or st a t e law, exceeds Congress's 
l e g i s l a t i v e a u t h o r i t y under A r t i c l e I or the Tenth Amendment. 

2. Whether t h i s c o n s t i t u t i o n a l challenge brought by a CLEO 
to the Brady Act i s j u s t i c i a b l e . 

STATEMENT 

1. Background on the Brady Act. The Brady Act imposes a 
wa i t i n g p e r i o d before any handgun may be sold. Under the Act, a 
gun dealer, manufacturer, or importer who intends t o t r a n s f e r a 
handgun must f i r s t f u r n i s h the l o c a l CLEO w i t h i n f o r m a t i o n , 
obtained from the t r a n s f e r e e , about the transferee's name, address, 
date of b i r t h , and e l i g i b i l i t y t o possess handguns (e.g., whether 
the t r a n s f e r e e i s under indictment, has been convicted of a crime, 
i s a f u g i t i v e from j u s t i c e , etc.) . 18 U.S.C. 922(s) (1) (A) ( i ) . The 
t r a n s f e r may not go forward u n t i l (a) f i v e business have elapsed 
a f t e r the t r a n s f e r o r provides t h i s i n f o r m a t i o n t o the CLEO, or (b) 
the CLEO informs the t r a n s f e r o r t h a t he has no reason t o beli e v e 
t h a t possession of the handgun by the transferee would v i o l a t e 
f e d e r a l , s t a t e , or l o c a l law. 18 U.S.C. 9 2 2 ( s ) ( 1 ) ( A ) ( i i ) . 

This case does not involve a challenge to the o b l i g a t i o n s 
imposed on the t r a n s f e r o r s , but rat h e r a challenge to the 
o b l i g a t i o n s imposed on the CLEOs. Under the Act, a CLEO who 
receives n o t i c e from a t r a n s f e r o r about a proposed t r a n s f e r " s h a l l 
make a reasonable e f f o r t t o as c e r t a i n w i t h i n 5 business days 
whether r e c e i p t or possession would be i n v i o l a t i o n of the law, 
in c l u d i n g research i n whatever State and l o c a l recordkeeping 
systems are a v a i l a b l e and i n a n a t i o n a l system designated by the 
Attorney General." 18 U.S.C. 922 (s) (2) (emphasis added). 
P l a i n t i f f challenges the c o n s t i t u t i o n a l a u t h o r i t y of Congress to 
requir e him, a CLEO, t o as c e r t a i n whether the transferee's 
possession of a handgun would v i o l a t e the law. 

As the d e f i n i t i o n of "reasonable e f f o r t " i s c r u c i a l to t h i s 
case, i t i s worth noting t h a t the Bureau of Alcohol, Tobacco, and 
Firearms (ATF), which i s responsible f o r overseeing the Brady Act, 
has issued an "open l e t t e r " (parts attached) t o s t a t e and l o c a l law 
enforcement o f f i c i a l s i n t e r p r e t i n g t h i s phrase. According to ATF, 
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"the law c l e a r l y a n t i c i p a t e s some minimal e f f o r t to check commonly 
a v a i l a b l e records." Open L e t t e r , at 9. Thus, since the vast 
m a j o r i t y of persons who are i n e l i g i b l e t o possess handguns are 
d i s q u a l i f i e d because of a c r i m i n a l record, "a reasonable e f f o r t 
should be made t o determine whether the buyer has a c r i m i n a l 
record." I b i d . On the other hand, ATF recognized t h a t " [ t j h e 
l e v e l of research may j u s t i f i a b l y vary among law enforcement 
agencies," and "[e]ach law enforcement agency serving as the CLEO 
w i l l have t o set i t [s] own standards based on i t s own 
circumstances, i . e . , the a v a i l a b i l i t y of resources, access t o 
records, and t a k i n g i n t o account the law enforcement p r i o r i t i e s of 
the j u r i s d i c t i o n " ( i d . a t 10). 

According t o ATF, the Brady Act does not requ i r e the CLEO t o 
t e l l the gun dealer t h a t the transferee may be i n e l i g i b l e to 
possess the gun. Thus, i f the CLEO determines t h a t the transfer e e 
has a c r i m i n a l record, i t may l e t the purchase go through, while 
s e t t i n g up s u r v e i l l a n c e t o a r r e s t the transferee when he ret u r n s t o 
pic k up the gun. ATF notes t h a t " [ t j h e s e options, and v a r i a t i o n s 
of these options, are v i r t u a l l y l i m i t l e s s and w i l l u l t i m a t e l y be 
determined by [the] p a r t i c u l a r circumstances." Open L e t t e r , at 10. 
However, i f . the CLEO informs the gun dealer t h a t t r a n s f e r of the 
handgun would v i o l a t e the law and the gun dealer than refuses to 
s e l l the gun (as he should), the would-be transferee can request 
t h a t the CLEO j u s t i f y h i s conclusions. I f such a request i s made, 
the CLEO must provide the transferee w i t h h is reasons i n w r i t i n g 
w i t h i n 20 business days. 18 U.S.C. 922 (s) (6) (C) . 

A c r u c i a l p o i n t i s t h a t the Brady Act apparently imposes no 
c i v i l or c r i m i n a l sanction f o r a CLEO's f a i l u r e to make the 
required ascertainment of e l i g i b i l i t y t o receive a handgun. The 
Act s p e c i f i c a l l y exempts CLEOs from c i v i l l i a b i l i t y f o r the f a i l u r e 
to prevent a sale or t r a n s f e r of a handgun. 18 U.S.C. 922(s) (7). 
Presumably, t h i s eliminates the p o s s i b i l i t y t h a t CLEOs could be 
l i a b l e under, f o r example, 42 U.S.C. 1983 f o r d e p r i v i n g someone of 
the " r i g h t " not to be shot by someone who should not have been 
t r a n s f e r r e d a handgun. 

The Act does provide f o r c r i m i n a l p e n a l t i e s against "[w]hoever 
knowingly v i o l a t e s " s e c t i o n 922 (s) (see 18 U.S.C. 924(a)), but the 
O f f i c e of Legal Counsel (OLC) has taken the p o s i t i o n t h a t CLEOs are 
not covered by t h i s c r i m i n a l p r o v i s i o n . OLC reasons: (a) the 
c r i m i n a l penalty was par t of an e a r l i e r version of the Brady B i l l , 
before the ascertainment o b l i g a t i o n imposed on CLEOs was w r i t t e n 
i n t o the law, yet no member of Congress suggested th a t CLEOs would 
be covered by the c r i m i n a l sanction; (b) imposing c r i m i n a l 
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l i a b i l i t y on CLEOs f o r v i o l a t i n g the ascertainment o b l i g a t i o n would 
markedly a l t e r the f e d e r a l - s t a t e balance, and Congress "must make 
i t s i n t e n t i o n t o do so unmistakably c l e a r i n the language of the 
s t a t u t e " before a court w i l l conclude th a t Congress has a l t e r e d 
t h i s balance, see Gregory v. Ashcroft, 111 S. Ct. 2395 (1991); and 
(c) prosecution of a CLEO f o r v i o l a t i n g a s t a t u t e t h a t requires 
CLEOs t o make a "reasonable e f f o r t " could be subject t o a F i f t h 
Amendment due process challenge, since the Act does not c l e a r l y 
d e fine a punishable act. 

2. D i s t r i c t Court Proceedings. This i s one of several 
v i r t u a l l y i d e n t i c a l cases brought t o challenge the Brady Act on 
F i f t h and Tenth Amendment grounds. Copies of other d i s t r i c t court 
opinions i n t h i s area are attached. 

This challenge was brought by the s h e r i f f of Forrest County, 
M i s s i s s i p p i , who asserts t h a t he i s the CLEO o b l i g a t e d under the 
Brady Act t o a s c e r t a i n whether transferees are e l i g i b l e t o possess 
handguns. The p l a i n t i f f alleges t h a t enforcement of the Act forces 
him t o r e a l l o c a t e already l i m i t e d resources. S p e c i f i c a l l y , s h e r i f f 
McGee estimates t h a t c a r r y i n g out background checks would re q u i r e 
one and one-half hours each day by h i s o f f i c e . D i s t . Ct. Op. at 8-
9. The p l a i n t i f f also a l l e g e d t h a t a p p l i c a t i o n of the c r i m i n a l 
p e n a l t i e s s e c t i o n , 18 U.S.C 924(a), t o him would v i o l a t e the F i f t h 
Amendment because the penalty s e c t i o n i s u n c o n s t i t u t i o n a l l y vague. 

The d i s t r i c t court f i r s t concluded t h a t the p l a i n t i f f d i d not 
have standing t o challenge the penalty p r o v i s i o n , but d i d have 
standing t o challenge the requirement t h a t he make a background 
check. As t o the penalty p r o v i s i o n , the court observed t h a t , as 
the J u s t i c e Department has construed the penalty p r o v i s i o n not t o 
apply t o CLEOs, p l a i n t i f f was under no danger of c r i m i n a l 
prosecution, whether or not he makes the background check. 

As t o the background check p r o v i s i o n , the court r e j e c t e d the 
government's contention t h a t only the county, not the s h e r i f f , was 
the proper p a r t y t o b r i n g the l a w s u i t . The court observed th a t the 
Brady Act makes the CLEO, not the county or the s t a t e attorney 
general, squarely responsible f o r implementation of the Act. The 
court also c i t e d approvingly to Board of Education v. A l l e n , 392 
U.S. 236 (1968) , i n which the Supreme Court held that several 
members of l o c a l boards of education had standing to challenge a 
New York s t a t u t e r e q u i r i n g the loan of textbooks to p r i v a t e and 
pa r o c h i a l schools. The d i s t r i c t court also suggested t h a t i f the 
CLEO refused to implement the Brady Act, he could face c i v i l 
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i n j u n c t i v e r e l i e f f o r f a i l u r e t o make a background check. D i s t . 
Ct. Op. at 6. 

On the m e r i t s , the court f i r s t concluded t h a t the Act imposed 
a mandatory duty on CLEOs to engage i n the ascertainment/background 
check. The court r e j e c t e d the government's contention (made i n a l l 
the l i t i g a t i o n on t h i s subject) t h a t the ascertainment/background 
check p r o v i s i o n requires only t h a t the CLEO determine whether or 
not conducting a check would be a reasonable d i v e r s i o n of the 
s h e r i f f ' s resources. The court r e l i e d on l e g i s l a t i v e h i s t o r y of 
the Brady Act, n o t i n g t h a t Congress r e j e c t e d an amendment tha t 
would have changed " s h a l l " t o "may" i n the ascertainment 
requirement. I t thus concluded t h a t "at a bare minimum a CLEO must 
check 'whatever' records 'are a v a i l a b l e . ' " D i s t . Ct. Op. at 7. 

Having concluded th a t the Act requires CLEOs t o engage i n a 
background check, the court considered whether t h i s mandate was 
c o n s t i t u t i o n a l . The court concluded t h a t , under New York v. United 
States, 112 S. Ct. 2408 (1992), the mandate v i o l a t e d A r t i c l e I and 
the Tenth Amendment. The analysis i s very sketchy on t h i s p o i n t 
( u n l i k e the lengthy analysis set f o r t h i n other d i s t r i c t court 
opinions on the subject, e s p e c i a l l y P r i n t z v. United States (D. 
Mont., attached)) But the c r u c i a l p o i n t t o the court was c l e a r l y 
t h a t the C o n s t i t u t i o n does not permit Congress t o " d i r e c t l y 
compel[] [the States] t o enact and enforce a f e d e r a l r e g u l a t o r y 
program," and t h a t i n t h i s case, "Congress has crossed the l i n e 
from encouragement to coercion" of l o c a l governments. "When a 
fe d e r a l i n t e r e s t i s s u f f i c i e n t l y strong to cause Congress to 
l e g i s l a t e , i t must do so d i r e c t l y ; i t cannot conscript s t a t e 
governments as i t s agents." D i s t . Ct. Op. at 8 (quoting New York 
V. United S t a t e s ) . 

The D i s t r i c t Court also held the background check mandate to 
be severable from the re s t of the Act. The w a i t i n g - period 
requirement thus remains i n force, and i f CLEOs choose t o engage i n 
the ascertainment (or are required to do so by s t a t e law) , they can 
do so. D i s t . Ct. Op. at 11. 

DISCUSSION 

1. J u s t i c i a b i l i t y . The j u s t i c i a b i l i t y problem i n t h i s case 
seems t o be, not standing, but ripeness. Even i f i t i s t r u e t h a t 
the Act imposes a "mandatory duty" on CLEOs to make the 
ascertainment of e l i g i b i l i t y t o possess a handgun, there i s no 
sanction i f they f a i l t o do so. They cannot be held c i v i l l y 



l i a b l e , and OLC has taken the p o s i t i o n (well reasoned, i n my view) 
t h a t they cannot be held c r i m i n a l l y l i a b l e e i t h e r . Even i f they 
can be held c r i m i n a l l y l i a b l e , OLC's memorandum suggests t h a t DOJ 
has e s s e n t i a l l y disclaimed any i n t e n t i o n of proceeding against 
them. 

I n these circumstances, i t i s hard to understand how there i s 
a " c r e d i b l e t h r e a t " t h a t any p r o v i s i o n of the Brady Act w i l l be 
enforced against CLEOs. I n Renne v. Geary. I l l S. Ct. 2331 (1991), 
the Court held t h a t a F i r s t Amendment challenge t o a s t a t e 
p r o h i b i t i o n against p o l i t i c a l p a r t y endorsements f o r nonpartisan 
o f f i c e s could not go forward, even when the p l a i n t i f f s ' a c tions 
f l a t l y v i o l a t e d the p l a i n language of the p r o v i s i o n under 
challenge. One reason given by the Court was t h a t the p r o v i s i o n 
under challenge " c a r r i e s no c r i m i n a l p e n a l t i e s , and may only be 
enforced by i n j u n c t i o n [ , but n ] o t h i n g i n the record suggests t h a t 
[the defendants] have threatened t o seek an i n j u n c t i o n ] t o prevent 
v i o l a t i o n s of the p r o v i s i o n . " I d . at 2339. See also Wisconsin's 
Environmental Decade v. State Bar, 747 F.2d 407 (7th C i r . 1984) 
( F i r s t Amendment challenge t o r u l e s p r o h i b i t i n g unauthorized 
p r a c t i c e of law held unripe, even a f t e r s t a t e bar recommended 
t a k i n g l e g a l a c t i o n against p l a i n t i f f and r e f e r r e d p l a i n t i f f ' s 
a c t i v i t i e s t o a t t o r n e y general f o r prosecution), c e r t , denied, 471 
U.S. 1100 (1985); F i e l d v. Brown, 610 F.2d 981 (D.C. C i r . 1979), 
c e r t , denied, 446 U.S. 939 (1980). 

P l a i n t i f f argues, however, t h a t as a p u b l i c o f f i c i a l , he i s 
compelled, by h i s oath t o uphold the law and C o n s t i t u t i o n , t o 
adhere t o the Brady Act, even i f enforcement of the Act against him 
i s not probable. Adherence to t h i s oath would compel him to set 
aside programs and plans t h a t he would otherwise pursue. This, I 
t h i n k , i s what the d i s t r i c t court was g e t t i n g at i n i t s r e l i a n c e on 
Board of Education v. A l l e n . I n t h a t case, the school o f f i c i a l s 
challenged a textbook-loan program, contending t h a t implementing 
the program would force them t o v i o l a t e somebody else's F i r s t 
Amendment r i g h t s , and thus to v i o l a t e t h e i r oath to uphold the 
C o n s t i t u t i o n . While t h i s case i s not r e a l l y the same (implementing 
the Brady Act would not force the s h e r i f f to v i o l a t e the Tenth 
Amendment), i t could be argued th a t the s h e r i f f has standing and 
t h a t the case i s r i p e because r e f u s a l to implement the Brady Act 
would force him to v i o l a t e h i s oath to uphold the law, while 
implementation of the Act would i n t e r f e r e w i t h l o c a l plans and 
p r o j e c t s by r e q u i r i n g him to set aside one and one-half hours a day 
or seeking greater resources. On f u l l consideration, I agree w i t h 
the C i v i l D i v i s i o n t h a t the case i s j u s t i c i a b l e , and I recommend 
against r a i s i n g standing/ripeness questions on appeal. 
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2. M e r i t s . While the d i s t r i c t court's opinion has a 
s u b s t a n t i a l basis, i t i s vulnerable t o challenge on appeal. Even 
assuming t h a t New York v. United States remains the Supreme Court's 
view of the contours of federalism, i t should be possible t o 
d i s t i n g u i s h t h a t case. F i r s t , the " a c c o u n t a b i l i t y " theory 
underlying New York concerns s i t u a t i o n s where Congress forces the 
states t o regulate, not where s t a t e o f f i c i a l s are compelled t o make 
purely or nearly m i n i s t e r i a l actions i n the implementation of a 
fe d e r a l program. I n New York, the Court was concerned t h a t the 
st a t e and fe d e r a l governments were e s s e n t i a l l y t r y i n g t o palm o f f 
unpopular p o l i t i c a l decisions (where t o s i t e nuclear waste) onto 
each other. " A c c o u n t a b i l i t y i s thus diminished when, due t o 
fe d e r a l coercion, elected s t a t e o f f i c i a l s cannot regulate i n 
accordance w i t h the view of the l o c a l e l e c t o r a t e i n matters not 
pre-empted by f e d e r a l r e g u l a t i o n . " 112 S. Ct. at 2424. But the 
same can hardl y be said here, where the d i f f i c u l t choice (whether 
to have a background-check p r o v i s i o n ) has been made, i n f u l l view, 
by the f e d e r a l government. State involvement amounts t o 
implementation of the d e t a i l s of the program, and no t h r e a t t o the 
s t r u c t u r e of federalism i s presented. The reasoning behind New 
York i s concerned w i t h coercion of s t a t e l e g i s l a t i o n , not s t a t e 
a d m i n i s t r a t i v e processes, and i t i s i r o n i c a l t o apply New York 
here, where Congress involved s t a t e governments out of respect f o r 
federalism concerns (but, of course, the same could have been said 
about the s t a t u t e i n New York, see i d . at 2438 (White, J. , 
d i s s e n t i n g ) ) . 

There i s language i n New York suggesting a broader view of 
federalism, t h a t Congress g e n e r a l l y cannot coerce s t a t e sovereign 
e n t i t i e s ("[T]he C o n s t i t u t i o n has never been understood t o confer 
upon Congress to re q u i r e the States to govern according t o 
Congress' i n s t r u c t i o n s , " i d . at 2421). Assuming t h i s broader view 
p r e v a i l s , the question i s whether the Brady Act "coerces" the 
states at a l l . This, i n t u r n , begs the question of what the Act's 
"reasonable e f f o r t " requirement e n t a i l s . 

There are three possible i n t e r p r e t a t i o n s : F i r s t , CLEOs must 
make some e f f o r t , i n every case, t o a s c e r t a i n whether a transferee 
may possess a handgun, but the e f f o r t t h a t they make i s e s s e n t i a l l y 
l e f t t o t h e i r d i s c r e t i o n . Second, CLEOs should make such an e f f o r t 
i n every case, but i f i t would not be reasonable f o r them t o do so 
i n a p a r t i c u l a r case (because of resource c o n s t r a i n t s or other 
pressing m a t t e r s ) , they need not do so. Third, the ascertainment 
p r o v i s i o n i s e s s e n t i a l l y d i s c r e t i o n a r y ; CLEOs may determine f o r 
themselves whether, and under what circumstances, i t would be 
reasonable f o r them t o adhere t o the Brady Act. 



The f i r s t i n t e r p r e t a t i o n , i n my view, i s e s s e n t i a l l y ATF's 
i n t e r p r e t a t i o n of the Act (though others may disagree) . I t i s also 
the only i n t e r p r e t a t i o n t h a t poses any c o n s t i t u t i o n a l problems. 
The second and t h i r d i n t e r p r e t a t i o n s b a s i c a l l y allow CLEOs t o opt 
out of the Brady Act, e i t h e r at a p a r t i c u l a r p o i n t or on an ongoing 
basis, i f they f i n d they do not have the resources t o make the 
background checks. The second and t h i r d i n t e r p r e t a t i o n s thus avoid 
c o n s t i t u t i o n a l problems because they permit CLEOs not to be 
"coerced" i f the coercion i s inconvenient. 

As I understand i t , the second i n t e r p r e t a t i o n i s what DOJ has 
been arguing. Under tha t view, the ascertainment p r o v i s i o n i s 
n o t i o n a l l y mandatory, but occasional lapses are permitted. The 
problem w i t h t h i s argument i s tha t i t e a s i l y s l i d e s i n t o the t h i r d 
view. What i s t o prevent a CLEO from deciding, every time a 
t r a n s f e r takes place, t h a t i t j u s t i s n ' t reasonable t o make a 
background check at th a t p a r t i c u l a r time? (The government has 
argued t h a t , i f a CLEO evaded the Brady Act i n th a t way, the 
government could seek t o compel adherence to the mandate by a w r i t 
of mandamus.) Another problem w i t h the second argument i s th a t 
ATF's assumption appears t o be otherwise, i . e . . t h a t a CLEO must do 
something, i f only something minimal, i n every case (such as 
checking out c r i m i n a l records). The d i s t r i c t court adopted t h i s 
i n t e r p r e t a t i o n , and we may be stuck w i t h i t since i t i s ATF's 
i n t e r p r e t a t i o n , and since the Supreme Court c u r r e n t l y believes t h a t 
a p l a u s i b l e agency i n t e r p r e t a t i o n of a s t a t u t e must be chosen over 
an e q u a l l y p l a u s i b l e i n t e r p r e t a t i o n t h a t would avoid c o n s t i t u t i o n a l 
questions. See Rust v. S u l l i v a n , 500 U.S. 173 (1991). 

Even so, i t i s hard to believe t h a t s t a t u t e t h a t requires 
l o c a l government to do only something reasonable ~- and also says 
tha t what i s "reasonable" i s up to them i s a serious i n t r u s i o n 
on s t a t e sovereignty. This case bears some resemblance to FERC v. 
M i s s i s s i p p i . 456 U.S. 742 (1982), upholding Congress' requirement 
th a t s t a t e u t i l i t y r e g u l a t o r y agencies "implement" a fe d e r a l r u l e 
r e q u i r i n g t r a d i t i o n a l u t i l i t i e s t o deal w i t h n o n t r a d i t i o n a l 
f a c i l i t i e s , "consider" imposing f e d e r a l standards f o r conservation 
of energy, and " f o l l o w " n o t i c e and comnient procedures al l o w i n g 
p u b l i c p a r t i c i p a t i o n i n the consideration of conservation 
standards. There, the Supreme Court held t h a t the fed e r a l s t a t u t e 
only r e quired states to do the kind of the th i n g t h a t they 
o r d i n a r i l y d i d anyway, although i t d i d expand t h e i r j u r i s d i c t i o n 
and workload. Here, i t could be argued th a t determining whether 
someone i s e n t i t l e d to possess a f i r e a r m i s one of the ongoing 
fu n c t i o n s of l o c a l law enforcement agencies (which i s why Congress 



gave the task t o them), even though they may not do i t i n the same 
way, or t o the same extent, as mandated under the Brady Act. 

More t r o u b l i n g i s the Brady Act's requirement t h a t CLEOs 
provide r e j e c t e d transferees w i t h a w r i t t e n statement of reasons, 
upon request, i f the background check turns up evidence t h a t the 
tra n s f e r e e may be i n e l i g i b l e t o possess handguns. This i s su r e l y 
a more burdensome a c t i v i t y than one t r a d i t i o n a l l y engaged i n by 
CLEOs. However, the p l a i n t i f f has not made t h i s s p e c i f i c 
contention, and CLEOs arguably can opt out of i t , because the 
statement of reasons requirement comes i n t o operation only i f the 
CLEO re p o r t s back t o the handgun dealer t h a t the t r a n s f e r should 
not go forward. As ATF has pointed out, nothing i n the Brady Act 
requires CLEOs t o rep o r t t o the handgun dealer. So, a CLEO t h a t 
took serious o b j e c t i o n t o p r o v i d i n g a w r i t t e n statement of reasons 
could avoid i t by deciding t o make the background check, but not t o 
inform the gun dealer of the r e s u l t . 

Under New York v. United States, the s t a t e government's 
immunity from d i r e c t f e d e r a l r e g u l a t i o n cannot be overcome by a 
compelling f e d e r a l i n t e r e s t . 112 S. Ct. at 2429. New York i s 
s t r i c t e r i n t h i s regard than the older National League of C i t i e s 
view, which held t h a t a compelling f e d e r a l i n t e r e s t could j u s t i f y 
r e g u l a t i n g the "States as States." EEOC v. Wyoming, 460 U.S. 226, 
242 n.17 (1983) . 


