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Prel iminary Research on Inherent Authori ty to Reverse Previous 

Decision 

A. Tn;:^dvg'^^''^t F.rror: 

1 B o e s c h e v ^ ^ I d ^ , 373 U.S. 472 (1962). Secretary of 

regulat ions i n submitting appl ica t ion . 

133 (1958). Ag^^^y P^S?f h a v f co^^^^ 
whether c e r t i f i c a t e s issued ^^°^^^,^J^%he c e r t i f i c a t e s had 
After a hearing, the agency found ^hat the cert 

omitted the relevant ^^f^^^^.^^J^.^tJ^e o f f i c e r s and t r i b u n a l s to 
presence of authority ^̂ ^̂ Ĵ !̂̂ ''j;J;̂ _̂°"d probably so well 
L r r e c t ^ f ^ ^ l l ^ ^ ^ l ^ l ^ ^ Z l T n s u l ^ ' sIs U.S.'at 145^ 
r o ^ r r c a u ^ o n e d t h a t ' ! poUcy change may not be disguised as an 
inadvertent error. 

(D.D.C. 1990) : FDA ^PP^^^^f.^^^f^^^^^^pJd through FDA 
received information on ̂ PPl^^^^^,J^^^;°?,^ency voided approval 
investigation^ r ^ % ^ ^ r m i s ? a r e AgencJ's^ftSd^hat applicant 
on ground of inadvertent ^ ^ ^ ^ J j ^ . /^^ncy agency's 
would be given a subsequent hearing^ d i s t r i c t court would not 
action was not ̂ 1 ^r^ ^ Y ^ ^ ' ^ ^ l l l l T i l ' review was i n the court of 
exercise j u r i s d i c t i o n (since normally H H ^ l ^^^edy 
,r>rs,=.sl "[A]n agency must be given some xec y 
misJiieL*." 755 F.^Supp. at 2 (citing Qm^^,^ 

TT c qqq F 2d 989, 997 (6th Cir. 1 p, 1 r i H r Mir-na ^ U.S. .999 t.^a i-o , 
1993):' Inherent authority to reconsider. 

, n,m & u^.^.trPPt. V n Postal Ssxv^, 946 F.2d 189, 193 
f.H Cir l 9 9 l ) • I t i l widely acceptIS t h ^ agency may 
2d Cir. ly J i J • -̂ J •l.j^T, v̂ n̂  i t must be done m a 

^ ^ ^ ^ t l ^ e S L r r 3 r k ^ S r . " c i : i . a n t proper notice. 

^N.u.i-ai. X7>:̂ î \ label several years ea r l i e r ; reconsider granting of iaoei seveiax / 

TQTflL P.02 
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Pending Import A p p l i c a t i o n s and Import Pennits 
Approved i n October of 1997 

L i s t e d C h r o n o l o g i c a l l y by Date Received 

Approved Permits are i n d i c a t e d by b o l d type. 

Date 
Red 

Date 
I s s u e d 

P e n n i t # Q u a n t i t y Importer. 

09/9/97 10/21/97 97-08140 SRS 4 H&K 

10/3/97 10/7/97 97-09091 BT96 5,000 D.S. Arms 

10/6/97 97-09126 U z i Comm. 10,000 U z i America 

10/10/97 10/21/97 97-09510 WUM-1 50,000 Century 

10/10/97 10/20/97 97-09511 MISR 100,000 Cen t u r y 

10/20/97 97-09564 DR-200 
DR-300 

20,000 
1,000 

Kimber 
M 

10/21/97 97-09611 SA-85 
SA-2000 

60,000 
60,000 

Eur. Amer. 
II 

10/21/97 97-09597 
97-09596 
97-09600 
97-09602 

SAR-4800 
SAR-4800 
SAR-8 
SAR-8 HB 

10,000 
10,000 
10,000 
10,000 

S p r i n g f i e l d 
n 

Ii 

II 

10/23/97 97-09617 SR-9 400 H&K 

10/23/97 97-09721 RADOM HUNTER 4, 000 Armamentos 

10/23/97 97-09623 
97-09679 

SAR-8 
SAR-8 HB 

2, 000 
2, 000 

S p r i n g f i e l d 
S p r i n g f i e l d 

10/23/97 97-09618 
97-09619 

SR- 9 
SR-9 

600 
1,400 

H&K 
H&K 
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Date 

1 0 / 2 3 / 9 7 

10/23/97 

10/23/97 

10/23/97 

10/23/97 

10/23/97 

10/23/97 

10/24/97 

10/24/97 

Date 
I s a u e d 

Permit 

97-09785 

97-09786 

97-09727 
97-09728 

97-09723 

Q u a n t i t y 
Requeated 

Importer 

97 -09713 WUM-II 25,000 I n t r a c 
97 -09714 WUM-I 25,000 II 

97 -09715 FPK 5, 000 II 

97 -09716 ARM 10,000 II 

97 -09717 ARM 30,000 II 

97 -09684 SA-2000 20,000 K.B.I, 

97 -09620 ROMAK-1 100,000 PW Arm! 
ROMAK-2 100,000 II 

97 -09638 WUM-1 100,000 II 

CUR-2 100,000 II 

97 -09639 SLR-95 100,000 II 

SLR-96 100,000 II 

ROMAK-1 
ROMAK-2 

SLR-95 

WUM-II 
WUM-I 

SR-9 

30,000 
10,000 

40,000 

25,000 
25.000 

10,000 

Dominion 
II 

I n t r a c 
II 

H&K 

T o t a l 1,211,404 
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PENDING PERMIT APPLICATIONS: 

IMPORTER 

U z i America 

Kimber 

Eur, Amer. 

S p r i n g f i e l d 

H&K 

PERMIT 
NUMBER 

DATE 
RECEIVED 

97-09126 10/06/97 

97-09564 10/20/97 

97-09611 10/21/97 

97-09597 
97-09596 
97-09600 
97-09602 
97-09623 
97-09679 

97-09617 
97-09618 
97-09619 
97-09723 

10/21/97 
10/21/97 
10/21/97 
10/21/97 
10/23/97 
10/23/97 

10/23/97 
10/23/97 
10/23/97 
10/24/97 

MODEL 

Uz i Comm, 
Carbine 

DR-200 
DR-300 

SA-85 
SA-2000 

SAR-4800 
SAR-4800 
SAR-8 
SAR-8 HB 
SAR-8 

SAR-8 HB 

SR-9 
SR-9 
SR-9 
SR-9 

QUANTITY IMPORTER 
REQUESTED TOTAL 

10,000 

20,000 
1. OOP 

60,000 
60.000 

10,000 
10,000 
10,000 
10,000 
2, 000 
2. 000 

400 
600 

1, 400 
10.000 

10,000 

21,000 

120,000 

44,000 

12,400 

I n t r a c 

K.B.I 

PW Arm's, I n c 

97-09713 
97-09714 
97-09715 
97-09716 
97-09717 
97-09727 
97-09728 

10/23/97 
10/23/97 
10/23/97 
10/23/97 
10/23/97 
10/24/97 
10/24/97 

WUM-II 
WUM-I 
FPK 
ARM 
ARM 

WUM-II 
WUM-I 

97-09684 10/23/97 SA-2000 

97-09620 10/23/97 ROMAK-1 
ROMAK-2 

97-09638 10/23/97 WUM-1 
CUR-2 

97-09639 10/23/97 SLR-95 
SLR-96 

25,000 
25,000 
5, 000 

10,000 
30,000 
25,000 
25,000 

20.OOP 

100,000 
100,000 
100,000 
100,000 
100,000 
100,000 

145,000 

20,000 

/• 
600,000 
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PENDING PERMIT APPLICATIONS; (CONT'D) 

IMPORTER 

Armamentos 

Dominion 

PERMIT DATE QUANTITY IMPORTER 
NUMBER RECEIVED MODEL REQUESTED TOTAL 

97-09721 10/23/97 RADOM 
HUNTER 

97-09785 10/23/97 ROMAK-1 
ROMAK-2 

97-09786 10/23/97 SLR-95 

4 , 000 

30,000 
10,000 
40.000 

4, 000 

80.000 

TOTAL FIREARMS PENDING: 1,056,400 

10/30/97 4:30pm 
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IMPORT PERMITS/APPLICATIONS FOR 
MODIFIED SEMIAOTOMATIC RIFLES 

APPROVED PERMITS Po/t. WDV. " '̂̂  

IMPORTER 

S p r i n g f i e l d 

I n t r a c 

Interordnance 

Armamentos 

ECI 

PERMIT 
NUMBER 

97-09790 
97-00935 
97-01792 
97-08872 
97-05516 
97-07739 
97-06616 

DATE 
ISSUED 

01/07/97 
02/05/97 
03/07/97 
10/01/97 
06/17/97 
09/23/97 
07/24/97 

97-03587 04/25/97 

97-07322 08/14/97 

MODEL 

SAR-8 
SAR-8 
SAR-8 
SAR-4800 
SAR-4800 
SAR-8 

SAR-4800 

97- 02277 03/25/97 ARM 
97- 02278 03/25/97 SA-93 
97- 02282 03/20/97 WUM-1 
97- 02724 04/04/97 WUM-1 
97- 01307 02/27/97 WUM-1 
97- 00943 02/10/97 ARM 
97- 03226 05/16/97 WUM-1 

97- 00775 03/06/97 SLG-9: 
97- 02675 03/24/97 WUM-1 

SLG-94 

WUM 

BT96 

QUANTITY IMPORTER 
APPROVED TOTAL 

5, 000 
1, 000 
5, 000 
5, 000 
1, 000 
1,158 
5. OOP 

10,000 
25,000 
10,000 
10,000 
10,000 
30,000 
24.000 

2, 000 
30,000 
20•OOP 

2 • 000 

5. 000 

23,158 

119,000 

52,000 

2, 000 

5, 000 

PW Arms 

H&K 

97-05790 07/14/97 SLR-95 
SLR-96 

96- 10974 01/23/97 PSGl 
97- 08140 10/21/97 SR-9 

25,000 
25.000 

3 
4 

50,000 

D.S. Arms 96- 11279 12/29/96 SG550-1 
97- 09091 10/07/97 BT96 

500 
5 . 000 

5, 500 
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APPROVED PERMITS; (CONT'D) 

IMPORTER 

Dominion 

PERMIT 
NUMBER 

96-09424 
96- 09425 
97- 06265 

96- 05698 
97- 04948 

DATE 
ISSUED 

11/02/96 
11/02/96 
07/09/97 

06/19/97 
06/04/97 

Cen t u r y Arms 96- 10234 01/13/97 
97- 09510 10/21/97 
97-09511 10/20/97 

MODEL 

SLR-96 
SLR-95 
ROMAK-1 
ROMAK-2 
SLR-97 
SLR-95 

MISR 
WUM-1 
MISR 

U z i America 97-05284 07/02/97 GALIL 
SPORTER 

Royce Const. 97-01763 03/07/97 SLR-95 
SLR-96 

Falc o n Trade 97-00627 01/30/97 SAIGA 

Ronald Yates 96-08529 11/02/96 SA-93 
97-00874 01/29/97 SLR-95 

I n t e r p o r t 97-03151 04/11/97 SAR-8 

TOTAL FIREARMS APPROVED 1997; 

QUANTITY 
APPROVED 

20,000 
20,000 
30,000 
10,000 
5, 000 

30 , 000 

36,000 
50,000 

100.000 

IMPORTER 
TOTAL 

2 , 600 

10,000 
10.000 

25 . OOP 

2, 000 
12,OOP 

10.OOP 

115,000 

186,POO 

2 . 600 

20,000 

25,000 

14,000 

10.000 

629,265 

10/30/97 4:30pm ^ 
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IMPORT PERMITS/APPLICATIONS FOR 
MODIFIED SEMIAUTOMATIC RIFLES 

QUESTIONABLE FIREARMS 
RECEIVER ASSEMBLIES WHICH DO NOT HAVE SHOULDER STOCKS 

1997 APPROVED PERMITS: 

IMPORTER 
PERMIT 
NUMBER 

DATE 
ISSUED MODEL 

QUANTITY 
APPROVED 

IMPORTER 
TOTAL 

I n t e r p o r t 97-03154 
97-03156 
97-06392 
97-06399 
97-06408 
97-06415 

05/01/97 
05/01/97 
07/25/97 
07/18/97 
07/22/97 
07/22/97 

SAR-8 
G3S 

AK-TYPE 
AK-TYPE 
AK-TYPE 
AK-TYPE 

2, 000 
2, 000 

20,000 
20,000 
20,000 
20,000 

84,000 

H&K 97-08140 10/21/97 SR-9 2 

TOTAL QUESTIONABLE FIREARMS 1997: 

2 

84,002 

10/30/97 4:30pm ̂  
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PP<TT^SS7W" gKNTURY ARMS PERMITS 

On Friday, October 10, 1997, Ms. K i r s t e n Rowe, an a t t o r n e y w i t h 
the law o f f i c e s of Marl<: Barnes, contacted S p e c i a l i s t Scott 
Mendoza, requesting and r e c e i v i n g permission t o hand d e l i v e r a 
s e r i e s of 8 import permits. Upon a r r i v a l , Ms. Rowe aslced t h a t , 
i f p o s s i b l e , ATF expedite 6 of the 8 permits. She prcpvided no 
reason or basis t o support her request. Of the 6 a p p l i c a t i o n s , 3 
(97-09509, 97-09510, and 97-09511) were f o r the f i r e a r m s a t 
issue. The remaining 3 a p p l i c a t i o n s , 97-09508, 97-09512 and 
97-09513, sought a u t h o r i t y t o import f i r e a r m p a r t s and r e c e i v e r s . 
Mr. Mendoza gave no assurances t o Ms. Rowe t h a t any of the 6 
a p p l i c a t i o n s would be expedited. No f u r t h e r contact was 
i n i t i a t e d w i t h Mr. Mendoza by Ms. Rowe, Mr. Barnes, or_any 
Century Arms represen t a t i v e s concerning these a p p l i c a t i o n s . 

Mr. Mendoza serves as the l i a i s o n f o r Century o f f i c i a l s and t h e i r 
l e g a l counsel, Mark Barnes. I n t h i s capacity, Scott i s charged 
w i t h r e s o l v i n g a l l processing questions or concerns, r e c e i v i n g 
hand d e l i v e r e d permit a p p l i c a t i o n s , and p e r s o n a l l y processing 
Century's expedite requests. He was designated t o serve i n t h i s 
c a p a c i t y by Ms. Mary Jo Hughes approximately l year ago due t o 
past processing complaints and concerns. Based upon the number 
of a p p l i c a t i o n s submitted. Century i s one of the l a r g e s t 
importers. 

Mr. Mendoza was busy w i t h a number of tas)cs between October 10, 
1997, and October 21, 1997, i n c l u d i n g branch p r o j e c t s , the 
processing of other import a p p l i c a t i o n s , and preparing responses 
t o correspondence. Mr. Mendoza was unable to work on the 3 
a p p l i c a t i o n s i n question u n t i l October 20, 1997. On t h a t date he 
compared the model designations on a p p l i c a t i o n s 97-09511 and 97-
09509 t o those i n the Century Arms f i l e , concluded t h a t they had 
been c l a s s i f i e d by the Firearms Technology Branch as s p o r t i n g 
f i r e a r m s i n the past year, and decided t h a t these a p p l i c a t i o n s 
could be approved. On Monday, October 20, 1997, Mr. Mendoza took 
f i n a l a c t i o n t o approve these permits. He also approved 
a p p l i c a t i o n s 97-09508, 97-09512, and 97-09513 on October 20, 
1997. 

On October 21, 1997, Mr. Mendoza sent a p p l i c a t i o n 97-09510 t o the 
Firearms Technology Branch f o r e v a l u a t i o n . On the same date, the 
Chief, Firearms Technology Branch, completed an e v a l u a t i o n form 
i n d i c a t i n g t h a t the firearms sought f o r i m p o r t a t i o n on t h i s 
a p p l i c a t i o n were s p o r t i n g firearms t h a t may be approved f o r 
i m p o r t a t i o n . The a p p l i c a t i o n and the e v a l u a t i o n form were 
re t u r n e d t o Mr. Mendoza on the same date. On Tuesday, October 
21, 1997, Mr. Mendoza, a c t i n g under h i s delegated a u t h o r i t y , took 
f i n a l a c t i o n t o approve t h i s a p p l i c a t i o n . 

Because Ms. Rowe provided no s p e c i f i c i n f o r m a t i o n i n d i c a t i n g the 
urgency f o r e x p e d i t i n g the 6 a p p l i c a t i o n s , they were not 
expedited as requested. Expedite requests are g e n e r a l l y 
processed w i t h i n one day of r e c e i p t . 
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TTTPnRT PBRMTT APPLICATION PROCF.qSTNG PROCEDURES 

Permit applications are delivered to the branch i n bulk by 
the mail room, received by fax, or i n certain instances, 
hand delivered by the applicant or his agent. 

The branch secretary has the r e s p o n s i b i l i t y of sor t i n g and 
date-stamping incoming mail. However, i n her absence, or i n 
the case of faxed or hand delivered applications, t h i s may 
be performed by an examiner or s p e c i a l i s t . 

A l l incoming permit applications are ;imprinted with a 
control number by the person processing the incoming 
applications, normally the secretary except as noted above, 
and manually recorded i n a log book which r e f l e c t s the 
control number, applicant's name, date application was 
signed, and the date application was received i n the branch. 

Routine applications are d i s t r i b u t e d evenly between 6 
examiners f o r processing. Hand delivered applications_may 
be given to an examiner or a branch s p e c i a l i s t . Expedite 
requests are given to a branch s p e c i a l i s t or the supervisory 
applications examiner for processing. 

Within the past year, specialists have been assigned to 
oversee the processing of import applications of two 
specifi c importers (Century Arms and H&K) that have 
experienced problems with the processing of t h e i r import 
applications. 

Applications are generally processed; i n the order i n which 
received. However, t h i s may vary due to an "expedite" 
request or delays associated with requests f o r add i t i o n a l 
information i n support of the application. 

Each application i s reviewed to determine that: ( l ) t h e 
applicant i s properly q u a l i f i e d to import the a r t i c l e s 
l i s t e d ; (2) the a r t i c l e s are importable by law; and (3) the 
a r t i c l e s are importable for the purposes described. 
Applications are often routed to either Firearms Technology 
Branch or Explosives Technology Branch f o r a commodity 
determination. 

Based on the results of the above review, the application 
w i l l e ither be approved, conditionally approved, p a r t i a l l y 
approved, or disapproved. Approval,; p a r t i a l approval or 
disapproval of an application i s inciicated by a checkmark i n 
the appropriate box i n item 15 on the Form 6. Pertinent 
r e s t r i c t i o n s associated with the a r t i c l e s being imported are 
stamped i n red on the face or back of the Form 6. 
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Disapprovals are also stamped "DISAPPROVED" and "VOID" i n 
red on the face of the application. \ Letters generated by 
the processor and signed by the branch chief or a s p e c i a l i s t 
designated to do so w i l l accompany p a r t i a l l y approved, 
disapproved, and conditionally approved applications. The 
l e t t e r s w i l l explain the reasons for [ p a r t i a l approval, 
disapproval or the unique conditions igovernmg approval. No 
l e t t e r s are issued for applications that are approved 
unconditionally. 

Most permits are processed within 3 weeks although 
expedited permits can be approved i n ône day and some permit 
applications can take as long as 80-90 days to be acted 
upon. 

The Branch structure i s as follows: 

Branch chief (14) i 
Specialists (13) 1 i 

(12) 4 
(11) 1 

Supervisory 
Examiner (9/10) 1 

Examiners (8) 5 
(7) 1 

Examiners and Specialists have been delegated the authority to 
take f i n a l actiSn on permit applications. Most examiners have a 
minimum of 3-5 years of experience. The duties of examiners are 
p r i m a r i l y t o receive, process, and act on applications t o import 
firearms and ammunition. They respond to telephone i n q u i r i e s 
from industry members concerning import applications and import 
procedures. Examiners also enter information from import 
applications i n t o the Firearms and Explosives Import System 
database. 

Most s p e c i a l i s t s have an average of 8-10 years experience._ The 
duties of spe c i a l i s t s do not generally include the processing of 
routine applications to import firearms and ammunition. Rather, 
s p e c i a l i s t s provide assistance to examiners m processing complex 
applications and assist with "expedite" requests. Specialists 
also prepare responses to correspondence :from the firearms 
!ndSstry the general public, and Congress. Specialists may also 
prepare no t i c e ! of proposed rulemaking, ATF ru l i n g s , industry 
c i r c u l a r s , and private l e t t e r rulings. 
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U.S. Department of Justice 

Civil Division 

p.02/08 

Deputy AuisTant Attorney General WaAingion,D.C. 20530 

OCT 2 9 I99T 

MEMORANDUM 

TO: Karen Popp 
Associate Counsel to the President 
Office of the White House Counsel 

FROM: Stephen W. Preston 
Deputy Assistant Attorney General 
Appellate Staff 
Civil Division 

SUBJECT: Litigation Risk.s of Potential Cnin-Related Action 

Attached is a memorandum prepared by the staff which reflects our thinking to date. 

Attachment 

cc: Gary G. Grindler 
Deputy Assistant Attorney General 
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Wishingion, D,C 20SiO 

OCT 2 9 1997 

M™QRANDUM 

TO; 

PROM! 

SUBJECT: 

Gary G. Grindler 
Deputy Assistant Attorney General 
Federal Programs Branch 
C i v i l Division 

Stephen W. Preston 
Deputy Assistant Attorney General 
Appellate Staff 
C i v i l Division 

Sandra M. Schraibman 
Assistant Director 
Federal Programs Branch 
C i v i l Division 

Mark Stern 
Appellate L i t i g a t i o n Counsel 
Appellate Staff 
C i v i l Division 

L i t i g a t i o n Risks Associated With 
Proposed Suspension Of Permits And 
Application to Import ".qnorterized" Rifles 

You have asked us to evaluate the l i t i g a t i o n r i s ks associated 
with a proposal to i n s t i t u t e a moratorium on pending applications 
for certain "sporterized" assault r i f l e s and to suspend outstanding 
permits for such r i f l e s . For the reasons set out below, we believe 
that defense of a moratorium on pending applications has a high 
l i k e l i h o o d of success. We believe, however, that defense of a 
suspension of existing permits has a very low likelihood of success 
and may involve the government i n extensive discovery that could 
hamper i t s e f f o r t s to undertake a re-evaluation of the c r i t e r i a f o r 
importing assault r i f l e s . 

A, The Gun Control Act, 18 U.S.C. § 922(1), p r o h i b i t s the 
importation of firearms int o the United States except as provided 
i n 18 U.S.C. § 925(d). As relevant, that section provides that the 
Secretary s h a l l authorize importation of firearms "generally 
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recognized as p a r t i c u l a r l y suitable for or readily adaptable to 
sporting purposes * * *." 

ATF's present implementation of the "sporting purpoaes" test 
traces back to an intensive agency review undertaken i n 1989. 
U n t i l that time, ATF had authorized importation of a broad v a r i e t y 
of "assault" r i f l e s . I n 1989, evidence suggested that these 
weapons were increasingly used i n vio l e n t crimes. On the basis of 
t h i s evidence, ATF announced a moratorium on pending applications 
and a temporary suspension of outstanding permits. I t s action was 
immediately enjoined. On appeal, a divided panel of the Eleventh 
C i r c u i t sustained the agency's action, r e j e c t i n g a v a r i e t y of 
statut o r y and co n s t i t u t i o n a l arguments, gun South Inc. v. h x s ^ . 
877 F.2d 858 (11th Cir. 1989). 

The decision i n Gun South established a number of relevant 
p r i n c i p l e s . F i r s t , an agency decision to declare a moratorium on 
suspension of permits i s reviewed under the standard of the 
Administrative Procedure Act, which requires that agency action be 
sustained unless i t i s "arbitrary, capricious or contrary to law. " 
Second, ATF has authority to suspend outstanding permits when__itX^ 
has a reasonable basis f o r believing that permits may have/issued 
improperly. Third, ATF could conclude that firearms that once 
s a t i s f i e d the sporting purposes test no longer met that standard i n 
l i g h t of changing patterns of use. 

The court i n Gun South did not define the quantum of evidence 
necessary to j u s t i f y a suspension. However, i t was c r i t i c a l to the 
court's reasoning that the agency offered evidence i n d i c a t i n g that 
the assault r i f l e s at issue were, i n fact, increasingly being used 
i n criminal a c t i v i t y . The court cited four grounds presented i n 
the declaration of the Director of ATF; 

(1) law enforcement agencies and o f f i c i a l s reported a 
dramatic p r o l i f e r a t i o n i n the use of assault-type r i f l e s 
i n criminal a c t i v i t y ; (2) the Bureau's tracings branch 
showed a 57-percent increase i n traces of assault-type 
r i f l e s recovered from crime scenes; (3) several highly 
p u b l i c i z e d murders i n which assault r i f l e s were used 
indicate t h e i r increased use i n criminal a c t i v i t y ; and 
(4) the Bureau's s t a t i s t i c s revealed the smuggling of 
substantial numbers of firearms out of th i s country f o r 
use i n foreign crime. 

I d . at 866. 

Following the court's decision, ATF conducted an elaborate 
study and offered affected importers the opportunity f o r individual 
hearings. Ultimately, ATF revoked the majority of the permits at 
issue. I n so doing, i t set out the c r i t e r i a that have guided i t s 
subsequent decisionmaking. In essence, firearms w i l l not be 
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considered to meet the sporting purposes test i f they possess 
c e r t a i n specified m i l i t a r y features.^ This approach p a r a l l e l s i n 
key respects that l a t e r enacted i n the statutory ban of assault 
weapons i n 1994. ATF has applied these c r i t e r i a since 1989. 

Because ATF's c r i t e r i a are well known, manufacturers have 
"sporterized" some assault r i f l e s by strippi n g them of t h e i r 
m i l i t a r y features. Because the altered firearms thus meet ATF's 
c r i t e r i a , ATF has consistently approved t h e i r importation. 

B. To our knowledge, ATF does not believe that any of the 
permits now outstanding was issued based on a misapplication of the 
19 89 c r i t e r i a . I f ATF concluded otherwise, a suspension necessary 
to correct the agency's mistake would clearly be supportable under 
the nun South analysis. However, that does not appear to be the 
case. 

The basis f o r the proposed moratorium and suspension would 
instead be the p o s s i b i l i t y that the current regulatory c r i t e r i a no 
longer e f f e c t i v e l y implement the statutory sporting purposes t e s t . 
Based on the d r a f t declarations that we have reviewed, we believe 
that the government would have a high l i k e l i h o o d of success i n 
defending a challenge to a moratorium on pending applications. 
However, we believe that there i s l i t t l e l i k e l i h o o d of success i n 
prevailing against a challenge to a suspension of existing permits. 

1. We believe that the government would be l i k e l y to p r e v a i l 
i n l i t i g a t i o n regarding pending applications. I t i s appropriate 
th a t ATF p e r i o d i c a l l y reevaluate whether i t s import c r i t e r i a 
continue to effectuate the terms of the statute, and ATF has done 
so i n the past. As the court of appeals recognized i n Gun Scut^i, 
firearms that meet the c r i t e r i a for i m p o r t a b i l i t y at one point i n 
time, may cease to be importable i n l i g h t of changing patterns of 
use. Because applications are pending for over one m i l l i o n assault 
r i f l e s , a suspension i s necessary i f ATF's ultimate re-evaluation 
i s to have any practical meaning. Absent a suspension, the import 
market w i l l be glut t e d with firearms that ATF may determine are 
not, under current conditions, importable under the statute. Such 
a re s u l t would be incompatible with ATF's r e s p o n s i b i l i t i e s and i s 
i n no way required by the statute which establishes no deadlines 
f o r action on applications. 

No importer challenged the revocation decision so that no 
j u d i c i a l guidance exists as to the evidence necessary to j u s t i f y a 
revocation as opposed to a suspension of an exis t i n g permit. I n 
relat e d l i t i g a t i o n , the court of appeals for the Federal C i r c u i t 
held that importers adversely affected by the revocation of t h e i r 
permits had not demonstrated a compensable taking of property. 
Mitchell Arms. Inc. v. United States, 7 F.3d 212 (Fed. Cir. 1992) . 
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To defend a moratorium, we do not believe that ATF must have 
an a p r i o r i basis for believing that i t s current standards require 
change. I t i s s u f f i c i e n t that ATF has determined to undertake a 
periodic review. 

2. We believe, however, that i t would be extremely d i f f i c u l t 
to p r e v a i l w i th regard to permits already issued. I t might be 
argued that the same rationale that would sustain a suspension of 
pending applications should apply as well to permits already 
granted. I n defending such action, ATF could c i t e the existence of 
outstanding permits f o r over 600,000 weapons.^ The sheer numbers, 
i t might be argued, require a suspension of outstanding permits i f 
the agency's review i s to have prospective meaning. 

We believe, however, that few courts w i l l be receptive to t h i s 
argument. Issuance of a permit r e f l e c t s a f i n a l ^agency 
determination that an application satisfies the statutory c r i t e r i a , 
ATF issues permits i n the expectation that they w i l l _ be r e l i e d 
upon; and, when necessary, i t can delay action on applications to 
permit a general re-evaluation. A court i s highly l i k e l y to 
conclude that the agency must adduce some factual basis to support 
a suspension of an existing permit beyond the desire to re-evaluate 
i t s standards. A court i s l i k e l y to require some showing 
p a r a l l e l i n g that made i n r;nn .qonth that the firearms at issue do 
not, i n f a c t , meet the sporting purposes test. 

ATF has i d e n t i f i e d no evidence that a court would l i k e l y view 
as comparable to that presented i n Gun South. I n p a r t i c u l a r , the 
agency has i d e n t i f i e d no anecdotal or s t a t i s t i c a l evidence that the 
firearms at issue are increasingly used not for sporting purposes 
but i n criminal a c t i v i t y . 

Tracings of "sporterized" assault r i f l e s have indeed 
increased. But AFT i t s e l f recognizes that t h i s i s part of a 
general increase i n requests f o r tracings that can probably be 
a t t r i b u t e d to ATF's ef f o r t s to increase tracing a c t i v i t y . Indeed, 
ATF points out that the percentage increase i n traces f o r 
"sporterized" assault r i f l e s i s s i g n i f i c a n t l y less than the 
increase i n traces of other r i f l e s whose i m p o r t a b i l i t y under the 
sporting purposes test i s not questioned. Accordingly, the 
increase i n the nvmiber of traces does not, as ATF i t s e l f apparently 

Most importers seek authorization to import a number of firearms 
far i n excess of the number that they actually import under t h e i r 
permits. According to ATF, a manufacturer t y p i c a l l y imports only 
10% to 20% of the number of firearms authorized by a permit. 
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recognizes, s i g n i f y that these weapons are being increasingly used 
i n crimes.^ 

That ATF has issued permits for over 600,000 firearms i s 
u n l i k e l y to be regarded, without some additional showing, as a 
basis f o r suspending permits. The court i n Gun South/ faced with 
a comparable number, did not suggest that the magnitude of the 
potential problem would i t s e l f j u s t i f y a suspension. As noted, the 
court found i t c r i t i c a l that the agency was able to adduce evidence 
that the permits were, i n fact, not properly issued under the 
sta t u t o r y standard. 

I t should also be noted that a court i s u n l i k e l y to accept an 
argument premised on the fact that the "sporterized" firearms are 
v i r t u a l l y i d e n t i c a l to the same firearms that were banned when they 
possessed m i l i t a r y features. The agency's implementation of the 
sporting purpoaes te s t , l i k e the assault weapons ban, focuses 
precisely on the presence or absence of m i l i t a r y features. The 
agency i s , of course, free to reconsider t h i s approach. But a 
court i s unl i k e l y at this stage to be impressed by an argument that 
stresses the s i m i l a r i t y of the sporterized firearms to t h e i r 
ancestors with m i l i t a r y features. 

C. ATF may also consider a suspension of some, but not a l l , 
e x i s t i n g permits. 

1. A suspension might be l i m i t e d to importers who had not 
acted i n reliance on t h e i r permits. Such a l i m i t a t i o n would l i k e l y 
increase the government's like l i h o o d of success at an early stage 
of l i t i g a t i o n , to the extent that i t might eliminate the p l a i n t i f f s 
with the most urgent claims for injunctive r e l i e f . Such a 
l i m i t a t i o n might thus decrease the likelihood of an early temporary 
r e s t r a i n i n g order. 

Ultimately, however, such an approach i s u n l i k e l y to be 
successful. Regardless of how the l i m i t a t i o n i s drawn, some 
p l a i n t i f f subject to the suspension w i l l doubtless claim 
detrimental reliance not covered by the exception. For example, i f 
the suspension excepted firearms already i n t r a n s i t , s u i t would 
l i k e l y be brought by importers asserting that the suspension 
jeopardized t h e i r contractual arrangements or payment schedules. 
And, unless ATF has some reason to believe that the permits issued 
i n error, a court i s unlikely to sustain the suspension whether or 
not i t i s l i m i t e d . 

The increase of tracings i n Gun South were not s i m i l a r l y part of 
an o v e r a l l increase i n the number of tracings. 
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2. ATF might also l i m i t a suspension to permits issued m 
recent weeks. The premise for such action would be as follows. At 
the point at which ATF undertook consideration of a fonnal 
moratorium, i t declared an internal moratorium on pending 
applications. Such action was required f o r reasons s i m i l a r to 
those j u s t i f y i n g the l a t e r , public moratorium. Indi v i d u a l ATF 
employees, however, erroneously approved applications f o r 175,000 
firearms despite the decision that no applications should be acted 
on. Suspension now simply effectuates the e a r l i e r moratorium and 
corrects employee error. 

As an i n i t i a l matter, such an argument would require a 
declaration from a responsible ATF o f f i c i a l s t ating that he made a 
decision, to impose a temporary moratorium while reviewing the 
p o s s i b i l i t y of a public, formal moratorium and that he acted to 
implement i t . Even i f the factual predicate for the argument 
exists, the ris k s of such a strategy may outweigh any p o s s i b i l i t y 
of success. Courts generally require agencies to adhere to t h e i r 
public c r i t e r i a and look askance at attempts to impose nonpublic 
directives. I t i s fa r from certain whether a court would regard an 
action taken i n accordance with published c r i t e r i a as an "error. 
Moreover, a controversial suspension premised on a nonpublic 
moratorium and employee bungling or int e r n a l miscommunication does 
not place the government i n the strongest possible l i t i g a t i n g 
posture. 

Reliance on a nonpublic moratorium also creates a s i g n i f i c a n t 
r i s k of intrusive discovery. P l a i n t i f f s w i l l almost certainly seek 
to depose decision-makers and to inquire into a l l the circumstances 
surrounding the preliminary moratorium decision. 

D. While the discovery risks posed by t h i s l a s t course are 
p a r t i c u l a r l y s i g n i f i c a n t , any suspension i s l i k e l y to involve 
government o f f i c i a l s i n extended discovery at precisely the point 
at which they are to re-evaluate the c r i t e r i a f o r i m p o r t a b i l i t y . 

F i n a l l y , an adverse decision with regard to a suspension of 
ex i s t i n g permits could well cast a cloud over ATF's re-evaluation 
e f f o r t s . While a defeat might be narrow, and fact-based, i t i s 
also possible that a court might address the substance of the 
sporting purposes test i n a manner that would s i g n i f i c a n t l y 
circumscribe the agency's range of regulatory options. 

I n sum, for the reasons set out above, we believe that^ chances 
of p r e v a i l i n g with regard to a moratorium on pending applications 
are extremely high. The government's chances of successfully 
defending a suspension of existing permits, based on ex i s t i n g 
information, are very low. 

TOTfiL P.0G 
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L i t i g a t i o n Risks Associated With 
Proposed Suspension Of Permits And 
Appi-i cations to Import "Sporterized" Rifles 

You have asked us to evaluate the l i t i g a t i o n r i s ks associated 
with a proposal to i n s t i t u t e a moratorium on pending applications 
for certain "sporterized" assault r i f l e s and to suspend outstanding 
permits f o r such r i f l e s . For the reasons set out below, we believe 
that defense of a moratorium on pending applications has a. high 
l i k e l i h o o d of success. We believe, however, that defense of a 
suspension of existing permits has a very low likelihood of .snuccess 
and may involve the government i n extensive discovery thaL could 
hamper i t s e f f o r t s to undertake a re-evaluation of the c r i t e r i a f o r 
importing assault r i f l e s . 

A. The Gun Control Act, 13 U.S.C. § 922(1), p r o h i b i t s the 
importation of firearms in t o the United States except as provided 
i n 18 U.S.C. § 925(d). As relevant, that section provides that the 
Secretary s h a l l authorize importation of firearms "generally 
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recognized as p a r t i c u l a r l y suitable f o r or readily adaptable to 
sporting purposes * * *." 

ATF's present implementation of the "sporting purpoaes" test 
traces back to an intensive agency review undertaken i n 1989. 
U n t i l that time, ATF had authorized importation of a broad v a r i e t y 
of "assault" r i f l e s . I n 1989, evidence suggested that these 
weapons were increasingly used i n v i o l e n t crimes. On the basis of 
t h i s evidence, ATF announced a moratorium on pending applications 
and a temporary suspension of outstanding permits. I t s action was 
immediately enjoined. On appeal, a divided panel of the Eleventh 
C i r c u i t sustained the agency's action, r e j e c t i n g a v a r i e t y of 
statutory and c o n s t i t u t i o n a l arguments. Gun South Inc. v. Bxady, 
877 F.2d 858 (11th Cir. 1989). 

The decision i n Gun South established a number of relevant 
p r i n c i p l e s . F i r s t , an agency decision to declare a moratorium or 
suspension of permits i s reviewed under the standard of the 
Administrative Procedure Act, which requires that agency action be 
sustained unless i t i s "arbitrary, capricious or contrary to law, " 
Second, ATF has authority to suspend outstanding permits when i t 
has a reasonable basis for believing that permits may have issued 
improperly. Third, ATF could conclude that firearms that once 
s a t i s f i e d the sporting purposes test no longer met that standard i n 
l i g h t of changing patterns of use. 

The court i n Gun South did not define the quantum of evidence 
necessary to j u s t i f y a suspension. However, i t was c r i t i c a l to the 
court's reasoning that the agency; offered evidence in d i c a t i n g that 
the assault r i f l e s at issue were, i n fact, increasingly being used 
i n criminal a c t i v i t y . The court cited four grounds presented i n 
the declaration of the Director of ATF: 

(1) law enforcement agencies and o f f i c i a l s reported a 
dramatic p r o l i f e r a t i o n i n the use of assault-type r i f l e s 
i n criminal a c t i v i t y ; (2) the Bureau's tracings branch 
showed a 57-percent increase i n traces of assault-type 
r i f l e s recovered from crime scenes; (3) several highly 
pu b l i c i z e d murders i n which assault r i f l e s were used 
indicate t h e i r increased uae i n criminal a c t i v i t y ; and 
(4) the Bureau's st a c i a t i c s revealed the smuggling of 
substantial numbers of firearms out of t h i s country f o r 
use i n foreign crime. 

I d - at 866. 

Following the court's decision, ATF conducted an elaborate 
study and offered affected importers the opportunity for individual 
hearings. Ultimately, ATF revoked the majority of the permits at 
issue. I l l so doing, i t set out the c r i t e r i a that have guided i t s 
subsequent decisionmaking. In essence, firearms w i l l not be 
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considered to meet, the sporting purposes test i f they possess 
c e r t a i n specified m i l i t a r y features.^ This approach p a r a l l e l s i n 
key respects that l a t e r enacted i n the sta.tutory ban of assault 
weapons i n 1994. ATF has applied these c r i t e r i a since 19 89, 

Because ATF's c r i t e r i a are well known, manufacturers have 
"sporterized" some assault r i f l e s by s t r i p p i n g them of t h e i r 
m i l i t a r y features. Because the altered firearms thus meet ATF's 
c r i t e r i a , ATF has consistently approved t h e i r importation. 

B. To our knowledge, ATF does not believe that any of the 
permits now outstanding waa issued based on a misapplication of the 
1989 c r i t e r i a . I f ATF concluded otherwise, a suspension necessary 
to correct the agency's mistake would c l e a r l y be supportable under 
the Gun South analysis. However, that does not appear to be the 
case. 

The basis f o r the proposed moratorium and suspension would 
instead be the p o s s i b i l i t y that the current regulatory c r i t e r i a no 
longer e f f e c t i v e l y implement the statutory sporting purposes te s t . 
Based on the d r a f t declarations that we have reviewed, we believe 
that the government would have a high l i k e l i h o o d of success i n 
defending a challenge to a moratorium on pending applications. 
However, we believe that there i s l i t t l e l i k e l i h o o d of success i n 
prevailing against a challenge to a suspension of existing permits. 

1. We believe that the government would be l i k e l y to p r e v a i l 
i n l i t i g a t i o n regarding pending applications. I t i s appropriate 
that ATF p e r i o d i c a l l y reevaluate whether i t s import c r i t e r i a 
continue to effectuate the terms of the statute, and ATF has done 
so i n the past. As the court of appeals recognized i n Gun Soj^fch, 
firearms that meet the c r i t e r i a f o r i m p o r t a b i l i t y at one point i n 
time, may cease to be importable i n l i g h t of changing patterns of 
use. Because applications are pending for over one m i l l i o n assault 
r i f l e s , a suspension i s necessary i f ATF's ultimate re-evaluation 
i s to have any practical meaning. Absent a suspension, the import 
market w i l l be glutted with firearms that ATF may determine are 
not, under current conditions, importable under the statute. Such 
a r e s u l t would be incompatible with ATF's r e s p o n s i b i l i t i e s and i s 
i n no way required by the statute which establishes no deadlines 
for action on applications. 

No importer challenged the revocation decision so that no 
j u d i c i a l guidance exists as to the evidence necessary to j u s t i f y a 
revocation as opposed to a suspension of an exi s t i n g permit. In 
relat e d l i t i g a t i o n , the court of appeals f o r the Federal C i r c u i t 
held that importers adversely affected by the revocation of t h e i r 
permits had not demonstrated a compensable taking of property. 
MitchR.n Arms. Tnr v. U n i t e d Rtar.PiP. 7 F.3d 212 (Fed. C i r . 1992) . 
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To defend a moratorium, we do not believe that ATF must have 
an a p r i o r i basis for believing that i t s current standards require 
change. I t i s s u f f i c i e n t that ATP has determined to undertake a 
periodic review. 

2. We believe, however, that i t would be extremely d i f f i c u l t 
to p r e v a i l with regard to permits already issued. i t might be 
argued that the same rationale that would sustain a suspension of 
pending applications should apply as well to permits already 
granted. In defending such action, ATF could c i t e the existence of 
outstanding permits f o r over 600,000 weapons.^ The sheer numbers, 
i t might be argued, require a suspension of outstanding permits i f 
the agency's review i s to have prospective meaning. 

We believe, however, that few courts w i l l be receptive to t h i s 
argiiment. Issuance of a permit r e f l e c t s a f i n a l agency 
determination that an application sa t i s f i e s the statutory c r i t e r i a . 
ATF issues permits i n the expectation that they w i l l be r e l i e d 
upon; and, when necessary, i t can delay action on applications to 
permit a general re-evaluation. A court i s highly l i k e l y to 
conclude that the agency must adduce some factual basis to support 
a suspension of an existing permit beyond the desire to re-evaluate 
i t s standards, A court i s l i k e l y to require some showing 
p a r a l l e l i n g that made i n Gun South that the firearms at issue do 
not, i n f a c t , meet the sporting purposes te s t . 

ATF has i d e n t i f i e d no evidence that a court would l i k e l y view 
as comparable to that presented i n Gun South. I n p a r t i c u l a r , the 
agency has i d e n t i f i e d no anecdotal or s t a t i s t i c a l evidence that the 
firearms at issue are increasingly used not f o r sporting purposes 
but i n criminal a c t i v i t y . 

Tracings of "sporterized" assault r i f l e s have indeed 
increased. But AFT i t s e l f recognizes that t h i s i s part of a 
general increase i n requests for tracings that can probably be 
att r i b u t e d to ATF's eff o r t s to increase tracing a c t i v i t y . Indeed, 
ATF points out that the percentage increase i n traces f o r 
"sporterized" assault r i f l e s i s s i g n i f i c a n t l y less than the 
increase i n traces of other r i f l e s whose i m p o r t a b i l i t y under the 
sporting purposes test i s not questioned. Accordingly, the 
increase i n the number of traces does not, as ATF i t s e l f apparently 

Moat importers seek authorization to import a number of firearms 
f a r i n excess of the number that they actually import under t h e i r 
permits. According to ATF, a manufacturer t y p i c a l l y imports only 
10% to 20% of the number of firearms authorized by a permit. 
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recognizes, s i g n i f y that these weapons are being increasingly used 
i n crimes.' 

That ATF has issued permits for over 600, 000 firearms i s 
u n l i k e l y to be regarded, without some additional showing, as a 
basis f o r suspending permits. The court i n Gun South, faced with 
a comparable number, did not suggest that the magnitude of the 
potent i a l problem would i t s e l f j u a t i f y a suspension. As noted, the 
court found i t c r i t i c a l that the agency was able to adduce evidence 
that ths permits were, i n fact, not properly issued under the 
statuto r y standard. 

I t should also be noted that a court i s u n l i k e l y to accept an 
argument premised on the fact that the "sporterized" firearms are 
v i r t u a l l y i d e n t i c a l to the same firearms that were banned when they 
possessed m i l i t a r y features. The agency's implementation of the 
sporting purposee te s t , l i k e the assault weapons ban, focuses 
precisely on the presence or absence of m i l i t a r y features. The 
agency i s , of course, free to reconsider t h i s approach. But a 
court i s unlikely at t h i s stage to be impressed by an argument that 
stresses the s i m i l a r i t y of the sporterized firearms to t h e i r 
ancestors with m i l i t a r y features. 

C. ATF may also consider a suspension of some, but not a l l , 
e x i s t i n g permits. 

1. A suspension might be l i m i t e d to importers who had not 
acted i n reliance on t h e i r permits. Such a l i m i t a t i o n would l i k e l y 
increase the government's l i k e l i h o o d of success at an early stage 
of l i t i g a t i o n , to the extent that i t might eliminate the p l a i n t i f f s 
with the most urgent claims for injunctive r e l i e f . Such a 
l i m i t a t i o n might thus decrease the likelihood of an early temporary 
re s t r a i n i n g order. 

Ultimately, however, such an approach i s u n l i k e l y to be 
successful. Regardless of how the l i m i t a t i o n i s drawn, some 
p l a i n t i f f subject to the suspension w i l l doubtless claim 
detrimental reliance not covered by the exception. For example, i f 
the suspension excepted firearms .already i n t r a n s i t , s u i t would 
l i k e l y be brought by importers asserting that the suspension 
jeopardized t h e i r contractual arrangements or payment schedules. 
And, unless ATF has some reason to believe that the permits issued 
i n error, a court i s unlikely to sustain the suspension whether or 
not i t i s l i m i t e d . 

The increase of tracings i n Gun South were not s i m i l a r l y part of 
an o v e r a l l increase i n the number of tracings. 
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2 ATF might also l i m i t a suspension to permits issued i n 
recent weeks. The premise for such action would be as follows. At 
the point at which ATF undertook consideration of a tormai 
moratorium, i t declared an int e r n a l moratorium on_ pending 
applications. Such action was required f o r reasons s i m i l a r to 
those j u s t i f y i n g the l a t e r , public moratorium. I n d i v i d u a l A'TF 
employees, however, erroneously approved applications f o r 17b,uuu 
firearms despite the decision that no applications should be acted 
on. Suspension now simply effectuates the e a r l i e r moratorium and 
corrects employee error. 

As an i n i t i a l matter, such an argument would require a 
declaration from a responsible ATF o f f i c i a l s t a t i n g that he made a 
decision to impose a temporary moratorium while reviewing tne 
p o s s i b i l i t y of a public, formal moratorium and that he acted to 
implement i t . Even i f the factual predicate f o r the argument 
exists, the risks of such a strategy may outweigh any p o s s i b i l i t y 
of success. Courts generally require agencies to adhere to t h e i r 
public c r i t e r i a and look askance at attempts to impose nonpublic 
directives. I t i s far from certain whether a court would regard an 
action taken i n accordance with published c r i t e r i a as an "e^ror. 
Moreover, a controversial suspension premised on a ncpnpublic 
moratorium and employee bungling or int e r n a l miscorranunication does 
not place the government i n the strongest possible l i t i g a t i n g 
posture. 

Reliance on a nonpublic moratorium also creates a s i g n i f i c a n t 
r i s k of intrusive discovery. P l a i n t i f f s w i l l almost certainly seek 
to depose decision-makers and to inquire into a l l the circumstances 
surrounding the preliminary moratorium decision. 

D While the discovery risks posed by t h i s l a s t course are 
p a r t i c u l a r l y s i g n i f i c a n t , any suspension i s l i k e l y to involve 
government o f f i c i a l s i n extended discovery at precisely the point 
at which they are to re-evaluate the c r i t e r i a f o r i m p o r t a b i l i t y . 

F i n a l l y , an adverse decision with regard to a suspension_of 
e x i s t i n g permits could well cast a cloud over ATF's re-evaluation 
e f f o r t s While a defeat might be narrow, and fact-based, i t i s 
also possible that a court might address the substance of the 
sporting purposes test i n a manner that would s i g n i f i c a n t l y 
circumscribe the agency's range of regulatory options. 

I n sum, for the reasons set out above, we believe that chances 
of p r e v a i l i n g with regard to a moratorium on pending applications 
are extremely high. The government's chances of successfully 
defending a suspension of existing permits, based on exist i n g 
information, are very low. 
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intereiit under ihaMaiJiaiis tê t, U , that the govemmenfa intarBst la ^aeuing 
„ . . property bc&te [providing an opportunity to be heard]. The queation . . . 
ia whflther at parte eeizur* ia jurtifled b/ a piesaing need (ot Pf?»P^ af«°°' 
UTO^tataa i . James DanUl Qcod Real Property, 510 tJ.S, 48, 56 0993). The 
Court aontraated the drcumatancea oEGood with thoae where ware theabaanca 
of prompt action might lead to a Suatration of legitimate government mterMts, 
induding the obaerration that 'no pre-aelzurp hearins ia required when cuatoma 
ofEoialfl aeize an automobile at tba borderj" id., at 57. _ 

r " " ^ The natura of the private interest elao flguraa in the aeeond due proceBs 
\ iaaua - Gun South'a due proeeaa u^t to eompetxaation for a governmental 

taldni'. The court concluded that the BoverniDBot'a action did not coaatituta a 
taUn I £br due procasB puxposes, 877 T^d at 869, a view that epparent^^ 
continued vitality, see e.g., B-West Imports, Inc u. United States, 75 J-Sd 638, 
ea8-3'3 (Fed.Cir, 1996) ttho right to import and Bell BTOja in the Unitad States is 

I "^bitct at all times to the hazard that their permita Cvrill] be revaked, purauant 
/ to statute aad refiulation, an foreign policy groundi or for other reaaona. ̂ bie 
/ Due Pttjceas Clauae does not raquirc the government to stand aa a surety 

/ againrt the adverae consequBOcea aometiTncfl BufEsred by pereona who knowingly 
/ undei'take that land of commercial rialf}. 



PAGE 2 
877 F.2d 858 p r i n t e d i n FULL format. 

GUN SOUTH, INC., Plaint i f f - A p p e l l e e , v. NICHOLAS BRADY, 
Secretary of the Treasury; STEPHEN E. HIGGINS, Director of 
the Bureau of Alcohol, Tobacco and Firearms; WILLIAM VON 
RABB, Commissioner of the United States Customs Service, 

Defendants-Appellants 

No. 89-7339 

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 

877 F.2d 858; 1989 U.S. App. LEXIS 9449 

June 30, 1989 

PRIOR HISTORY: 
[**1] Appeal from the United States D i s t r i c t Court f o r the Northern D i s t r i c t 
of Alabama; No. CV-89-AR-0551-S; Acker, Judge. 

COUNSEL: John R. Bolton, Asst. Attorney General, C i v i l D i v i s i o n , Washington, 
D i s t r i c t of Columbia, Frank W. Donaldson, U.S. Attorney, George Batcheler, 
Birmingham, Alabama, John F. Cordeus, Off. of A t t y . Gen., C i v i l D i v i s i o n , 
Washington, Mark B. Stern, Washington, D i s t r i c t of Columbia, f o r 
Defendants-Appellants. 

James C. Barton, Johnston, Barton, Proctor, Swedlaw & Naff, Robert S. Vance, 
Jr., Ralph H. Smith, Birmingham, Alabama, f o r P l a i n t i f f - A p p e l l e e . 

JUDGES: Fay and Hatchett, C i r c u i t Judges, and Walter E. Hoffman, * Senior 
D i s t r i c t Judge. Walter E. Hoffman, Senior D i s t r i c t Judge, dissenting. 

* Honorable Walter E. Hoffman, Senior U.S. D i s t r i c t Judge f o r the Eastern 
D i s t r i c t of V i r g i n i a , s i t t i n g by designation. 

OPINIONBY: HATCHETT 

OPINION: [*859] HATCHETT, C i r c u i t Judge 

The Secretary of the Treasury, the Director of the Bureau of Alcohol, Tobacco 
and Firearms, and the Commissioner of the United States Customs Service 
( c o l l e c t i v e l y "the Government") appeal the d i s t r i c t court's grant of an 
i n j u n c t i o n to Gun South, Inc. ("GSI"). The d i s t r i c t court ordered the Government 
to d e l i v e r to GSI r i f l e s which had been approved f o r importation, but held by 
Customs upon a r r i v a l at the Birmingham, [**2] Alabama A i r p o r t . 711 F. Supp. 
1054. For the reasons discussed below, we reverse the d i s t r i c t court's decision 
and vacate the i n j u n c t i o n . 

FACTS 

GSI i s a wholesale gun dealer which the Bureau of Alcohol, Tobacco and 
Firearms ("the Bureau") has licensed to import firearms. In September, 1988, and 
February, 1989, GSI applied f o r permits to import Steyr-Mannlicher AUG 
semi-automatic r i f l e s (AUG-SA r i f l e s ) because GSI learned that the Bureau had 
previously approved the importation of these r i f l e s as firearms w i t h a sporting 
purpose. Pursuant t o i t s practice of r o u t i n e l y granting permits f o r previously 
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imported firearms, the Bureau issued GSI two permits. On October 4, 1988, the 
Bureau granted GSI a permit t o import 1,700 AUG-SA r i f l e s , and on February 22, 
1989, the Bureau approved GSI's a p p l i c a t i o n to import an ad d i t i o n a l 3,000 AUG-SA 
r i f l e s . 

On January 23, 1989, GSI ordered 800 AUG-SA r i f l e s and ce r t a i n accessories 
under i t s October 4 permit. GSI obligated i t s e l f to pay $ 700,000 toward a 
larger t o t a l purchase p r i c e , and GSI's bank guaranteed these funds. 

On March 21, 1989, William Bennett, Director of the Office of National Drug 
Policy, speaking f o r the Secretary of the Treasury, announced a temporary 
suspension [**3] on the importation of f i v e "assault-type" weapons, incl u d i n g 
the AUG-SA r i f l e . On March 29, 198 9, the Bureau expanded the scope of the 
suspension to cover a l l assault-type weapons "indistinguishable i n design, 
appearance and fu n c t i o n to the o r i g i n a l f i v e . " The Government imposed the 
temporary suspension t o allow the Bureau to reassess i t s approval of several 
applications t o import the suspended r i f l e s . Under an accelerated review, the 
Bureau w i l l review each permit to determine i f i t erroneously concluded that the 
r i f l e s are "generally s u i t a b l e f o r a sporting purpose." The Bureau w i l l not ' 
revoke the permits before g i v i n g the affected importers notice and an 
opportunity t o respond. 

GSI requested a c l a r i f i c a t i o n of whether the suspension applied to weapons 
purchased under p r e e x i s t i n g permits. I n response to t h i s i n q u i r y , the Bureau 
informed GSI, at least twice, that the ban did not apply to weapons purchased 
under p r e e x i s t i n g permits, but rather, the suspension only prevented the 
issuance of new permits. Despite these assurances, the Customs Service 
i n t e r d i c t e d GSI's shipment of [*860] AUG-SA r i f l e s at the Birmingham A i r p o r t 
even though GSI purchased such r i f l e s under a permit issued p r i o r [**4] to 
the suspension. Although the Government agreed to allow GSI to obtain custody of 
the AUG-SA r i f l e s i f GSI posted a bond guaranteeing that i t would not r e s e l l or 
d i s t r i b u t e such weapons, GSI declined such o f f e r and brought t h i s action. 

PROCEDURAL HISTORY 

On March 30, 1989, GSI f i l e d t h i s action i n the Northern D i s t r i c t of Alabama 
seeking a declaratory judgment, and preliminary and permanent i n j u n c t i v e r e l i e f . 
GSI sought t o enj o i n the Government from i n t e r f e r i n g w ith the d e l i v e r y of 
firearms imported under i t s permits issued p r i o r to the temporary suspension. On 
A p r i l 7, 1989, the d i s t r i c t court consolidated GSI's preliminary i n j u n c t i o n 
motion w i t h a f i n a l a d j u d i c a t i o n of the merits of GSI's claims pursuant t o 
Fed.R.Civ.P. 65(a)(2). Both sides provided f u r t h e r evidence and legal b r i e f s . 

On A p r i l 26, 1989, the d i s t r i c t court denied the Government's summary 
judgment motion and issued a permanent i n j u n c t i o n "enjoin[ing] any interference 
with the routine d e l i v e r y of any and a l l weapons ordered by Gun South, Inc. i n 
accordance w i t h the terms and conditions of permits issued by [the Bureau] p r i o r 
to the promulgation of the notice or notices of suspension purporting t o a f f e c t 
the importation [**5] of the [firearm i n question]." The d i s t r i c t court found 
that the Government f a i l e d t o present any evidence that the AUG-SA i s not 
"generally recognized as p a r t i c u l a r l y s uitable or r e a d i l y adaptable t o sporting 
purposes." The court also found that the evidence demonstrated that the AUG-SA 
has the design of a sporting weapon. Based on these findings, the d i s t r i c t court 
held that section 925(d)(3) of the Gun Control Act precluded the temporary 
suspension. See 18 U.S.C.A. @ 923(d)(3) (West 1976) (compels the Secretary of 
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the Treasury to authorize the importation of firearms "generally recognized as 
p a r t i c u l a r l y s u i t a b l e f o r or re a d i l y adaptable to sporting purposes."). A f t e r 
the d i s t r i c t court concluded that GSI lacked an adequate legal remedy to redress 
any harm incurred from the suspension, the court ordered the Customs Service t o 
release GSI's weapons f o r immediate del i v e r y . Because the d i s t r i c t court found 
the suspension unlawful, the court d i d not address GSI's c o n s t i t u t i o n a l 
challenges t o the Government's actions. 

On A p r i l 28, 1989, the d i s t r i c t court denied the Government's motion f o r a 
stay pending appeal. On the same day, t h i s court granted a temporary emergency 
stay pending [**6] the court's f u r t h e r action. On May 3, we extended the stay 
pending appeal and expedited the Government's appeal. 

CONTENTIONS 

The Government contends that the d i s t r i c t court erred by concluding that the 
Bureau d i d not l a w f u l l y suspend the importation of the AUG-SA r i f l e f o r ninety 
days. The Government contends that section 92 5(d)(3) does not preclude i t from 
temporarily suspending the importation of firearms while i t conducts an 
accelerated reassessment of the i m p o r t a b i l i t y of such firearms. I n additi o n , the 
Government maintains t h a t i t d i d not act a r b i t r a r i l y or capri c i o u s l y because the 
suspension i s r a t i o n a l l y r e l a t e d to f u l f i l l i n g i t s mandate of precluding the 
importation of unauthorized firearms. 

The Government f u r t h e r contends that even i f GSI has a vested property 
i n t e r e s t i n the permits, the temporary suspension does not v i o l a t e GSI's 
c o n s t i t u t i o n a l r i g h t s . According t o the Government, the temporary import 
suspension does not v i o l a t e GSI's due process r i g h t s because the strong public 
i n t e r e s t i n immediate action outweighs the l i m i t e d impact on GSI's alleged 
property i n t e r e s t . Moreover, the Government contends that GSI cannot e s t a b l i s h a 
v a l i d taking claim because: (1) t h i s [**7] court lacks j u r i s d i c t i o n over 
GSI's equitable claim to enjoin the alleged taking; and (2) the Government's 
temporary d e p r i v a t i o n of the r i f l e s does not c o n s t i t u t e a compensable taking. 

GSI contends t h a t the d i s t r i c t court properly concluded that section 925(d) 
(3) prevents the Government from suspending the [*861] importation of the 
AUG-SA r i f l e because the Bureau previously c l a s s i f i e d t h i s r i f l e as a sporting 
firearm, and the Government has f a i l e d to present any evidence to demonstrate 
that t h i s c l a s s i f i c a t i o n i s erroneous. Beyond the Gun Control Act, GSI contends 
that the Act's implementing regulations also preclude the suspension. 

Even i f the Government has the a u t h o r i t y to suspend the importation of the 
AUG-SA r i f l e s , GSI a l t e r n a t i v e l y contends that the Government a r b i t r a r i l y and 
caprici o u s l y imposed the suspension by making an uninformed decision without any 
supporting evidence. F i n a l l y , GSI contends that the Bureau's imposition of the 
suspension v i o l a t e s i t s f i f t h amendment procedural due process r i g h t s and 
constitutes an u n c o n s t i t u t i o n a l taking. 

ISSUES 

The sole issue which the Government raises on appeal i s whether the d i s t r i c t 
court improperly enjoined the Government from temporarily [**8] suspending 
the importation of GSI's AUG-SA r i f l e s purchased under permits which the Bureau 
approved p r i o r t o the Government's announcement of the import suspension. 
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DISCUSSION 

We begin our analysis by emphasizing the d e f e r e n t i a l standard of review that 
we must apply when examining an agency's action. We may set aside the Bureau's 
temporary import suspension of AUG-SA r i f l e s only i f we f i n d that such action: 
(1) exceeds the Bureau's s t a t u t o r y a u t h o r i t y , (2) v i o l a t e s a c o n s t i t u t i o n a l 
r i g h t , or (3) c o n s t i t u t e s an " a r b i t r a r y " or "capricious action," or "an abuse of 
di s c r e t i o n " or an ac t i o n "otherwise not i n accordance w i t h law." Administrative 
Procedure Act, 5 U.S.C.A. @ 706(2)(A), (B), and (C) (West 1977). Under t h i s 
d e f e r e n t i a l standard, we cannot s u b s t i t u t e our judgment f o r the Bureau's 
judgment, but rather, we must presume the import suspension's v a l i d i t y . 
Manasota-88, Inc. v. Thomas, 799 F.2d 687, 691 (11th Cir. 1986). With t h i s 
standard i n mind, we address GSI's multipronged attack of the temporary import 
suspension. 

I . Lawfulness of the Temporary Suspension 

The d i s t r i c t court enjoined the Government's actions because i t concluded 
that the Gun Control Act and i t s implementing [**9] regulations p r o h i b i t the 
Bureau from temporarily suspending the importation of the AUG-SA r i f l e s . GSI 
contends that the d i s t r i c t court properly i n t e r p r e t e d the Gun Control Act and 
i t s regulations. In contrast, the Government contends that i t s temporary import 
suspension does not exceed the Gun Control Act or i t s implementing regulations 
and that the evidence i l l u s t r a t e s the reasonableness of such action. 

A. The A u t h o r i t y f o r the Temporary Suspension 

The Gun Control Act gives the Secretary of the Treasury the power to enforce 
i t s provisions, n l The Act generally forbids the Secretary from authorizing the 
importation of firearms i n t o the United States. 18 U.S.C.A. @ 922(1) (West 
1976). The Act, however, creates four narrow categories of firearms which the 
Secretary must authorize f o r importation. 18 U.S.C.A. @ 925(d) (West 1976 and 
Supp. 1989). Under the only exception relevant to t h i s controversy, the 
Secretary of the Treasury must authorize the importation of firearms 

of a type that does not f a l l w i t h i n the d e f i n i t i o n of a firearm as defined i n 
section 5845(a) of the I n t e r n a l Revenue Code of 1954 and i s generally recognized 
as p a r t i c u l a r l y s u i t a b l e f o r or r e a d i l y adaptable [**10] to sporting 
purposes, excluding surplus m i l i t a r y firearms, except i n any case where the 
Secretary has not authorized the importation of the firearm pursuant to t h i s 
paragraph, i t s h a l l be unlawful to import any frame, receiver, or b a r r e l of such 
firearm which would be p r o h i b i t e d i f assembled. 

18 U.S.C.A. @ 925(d)(3) (West 1976 and Supp. 1989) (emphasis added). 

-Footnotes- - - - - - - - - - - -

n l The Secretary of Treasury has delegated t h i s a u t h o r i t y to the Bureau. See 
27 C.F.R. @ 178.12 (1988) (no importation of firearms without a u t h o r i z a t i o n from 
the Bureau). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
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[*862] We must f i r s t determine whether the Act or i t s regulations authorize 
or p r o h i b i t the suspension. Contrary to the d i s t r i c t court's conclusion, we 
believe that no pr o v i s i o n precludes the suspension but rather, the Act i m p l i e d l y 
authorizes such a c t i o n . 

GSI c o r r e c t l y notes that neither the Act nor i t s regulations e x p l i c i t l y 
authorizes the suspension. Despite t h i s absence of express authori t y , we 
conclude that the Bureau must necessarily r e t a i n the power to correct the 
erroneous approval of firearms import applications. As discussed above, the Act 
s t r i c t l y l i m i t s the importation of firearms to those which s a t i s f y one of the 
four exceptions. 18 U.S.C.A. [**11] @ 922(1) (West 1977). To accomplish t h i s 
task, the Bureau i n h e r e n t l y must possess the c o r o l l a r y power to temporarily 
suspend the importation of firearms under permits which the Bureau may have 
erroneously granted. Otherwise, gun companies could l e g a l l y inundate the country 
with r i f l e s which Congress intended t o f o r b i d from entering our borders. We 
decline to i n t e r p r e t the Act i n a way which produces such a nonsensical r e s u l t . 

Beyond t h i s common sense r a t i o n a l e , we f i n d support f o r t h i s implied 
a u t h o r i t y i n the l e g i s l a t i v e h i s t o r y . Several portions of the l e g i s l a t i v e 
h i s t o r y emphasize Congress's i n t e n t to ban the importation of firearms, and the 
Secretary's d i s c r e t i o n i n complying w i t h t h i s mandate. The Senate report to the 
Gun Control Act of 1968 provides that "the e x i s t i n g Federal controls over 
i n t e r s t a t e and fo r e i g n commerce i n firearms are not s u f f i c i e n t to enable the 
states to e f f e c t i v e l y cope with firearms t r a f f i c w i t h i n t h e i r own borders. . . 
." Sen.R. 1097, 90th Cong., 2d. Sess. 80, reprinted i n 1968 U.S.Code Cong. & 
Admin.News 2112, 2167. I n add i t i o n , the Senate report explains that Congress 
intended section 925(d)(3) t o "curb the flow of surplus m i l i t a r y weapons 
[**12] and other firearms being brought i n t o the United States which are not 
p a r t i c u l a r l y s u i t a b l e f o r target shooting or hunting" to prevent such weapons 
being used f o r c r i m i n a l means. S.Rep. No. 1097, 90th Cong., 2d Sess. 80, 
repr i n t e d i n 1968 U.S.Code Cong. & Admin.News 2112, 2167. Furthermore, the 
sponsor of the l e g i s l a t i o n . Senator Dodd, stated: 

T i t l e IV p r o h i b i t s importation of arms which the Secretary determines are not 
suitable f o r research, sport, or as museum pieces. . . . The e n t i r e i n t e n t of 
the importation section i s to get those kinds of weapons that are used by 
criminals and that have no sporting purpose. 

114 Cong.Rec. S 5556 column 3, S 5582 column 1, S 5585, column 2 (May 14, 1968). 
These remarks i l l u s t r a t e Congress's i n t e n t absolutely to bar the importation of 
firearms outside of the narrow s t a t u t o r y exceptions. Given t h i s purpose, we 
believe that Congress intended the Secretary to r e t a i n the necessary a u t h o r i t y 
to comply with t h i s mandate, including the power to temporarily suspend imports 
under p o t e n t i a l l y erroneous permits. 

As f u r t h e r support f o r our conclusion, we note that the Supreme Court and 
other courts have recognized an implied a u t h o r i t y i n other [**13] agencies to 
reconsider and r e c t i f y errors even though the applicable statute and regulations 
do not expressly provide f o r such reconsideration. For example, i n concluding 
that the I n t e r s t a t e Commerce Commission ("ICC") could order a refund to correct 
a p r i o r e r r o r , the Supreme Court stated that " agency, l i k e a court, can undo 
what i s wrongfully done by v i r t u e of i t s order." United Gas Improvement Co. v. 
Gallery Properties, 382 U.S. 223, 229, 86 S. Ct. 360, , 15 L. Ed. 2d 284, 289 

(1965); see also American Trucking Assoc. v. Frisco Trans. Co., 358 U.S. 133, 
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145, 79 S. Ct. 170, , 3 L. Ed. 2d 172, 180-81 (1958) ("the presence of 
a u t h o r i t y i n a d m i n i s t r a t i v e o f f i c e s and t r i b u n a l s t o correct [inadvertent 
m i n i s t e r i a l ] e rrors has long been recognized -- probably so w e l l that l i t t l e 
discussion has ensued i n the reported cases."). Other courts have s i m i l a r l y 
recognized t h i s implied a u t h o r i t y . See Iowa Power and Light Co. v. United 
States, 712 F.2d 1292, 1294-97 (8th Cir. 1983) (ICC could r e t r o a c t i v e l y impose 
higher t a r i f f t o correct legal e r r o r ) , c e r t , denied, 466 U.S. 949, 80 L. Ed. 2d 
536, 104 S. Ct. 2150 (1984); Bookman v. United States, 197 Ct. CI. 108, 453 F.2d 
1263, 1265 (1972) (allowing agency to [**14] reconsider decisions i n 
[*863] absence of s t a t u t o r y or regulatory authorization a f t e r noting general 
rule that "every t r i b u n a l , j u d i c i a l or administrative, has some power to correct 
i t s own errors or otherwise appropriate to modify i t s judgment, decree, or 
order.") (quoting 2 K. Davis, Administrative Law Treatise, ® 18.09 (1958)). 
F i n a l l y , some courts have s p e c i f i c a l l y r e l i e d on t h i s implied a u t h o r i t y to allow 
an agency to revoke a license. Kudla v. Modde, 537 F. Supp. 87, 89 (E.D.Mich. 
1982), "(the power of the state to require a license implies the power to revoke 
a license which has been improperly issued."), a f f ' d without opinion, 711 F.2d 
1057 (6th Cir. 1983); Century Arms, Inc. v. Kennedy, 323 F. Supp. 1002, 1016-17 

(D.Vt. 1971), ("We are aware of no licenses which once granted, can never be 
taken away.") a f f ' d , 449 F.2d 1306 (2d Cir. 1971), c e r t , denied, 405 U.S. 1065, 
92 S. Ct. 1494, 31 L. Ed. 2d 794 (1972). 

The d i s t r i c t court and GSI, however, refuse to imply such a u t h o r i t y because 
they i n t e r p r e t section 925(d)(3) as expressly p r o h i b i t i n g the suspension. We do 
not i n t e r p r e t section 925(a) (3) so broadly. 

Section 925(d)(3) requires the Secretary t o authorize the importation of a 
firearm [**15] which i s generally recognized as p a r t i c u l a r l y s u itable f o r 
sporting purposes. We agree with the d i s t r i c t court that t h i s section 
unambiguously requires the Secretary to authorize the importation of sporting 
firearms. But we decline to adopt the d i s t r i c t court's broader i n t e r p r e t a t i o n of 
t h i s section as precluding a temporary suspension u n t i l the Bureau proves that 
the r i f l e s are not sporting firearms. F i r s t , we believe that such an 
i n t e r p r e t a t i o n "places the cart before the horse"; the Bureau must decide 
whether a firearm i s generally suitable f o r a sporting purpose before the Act 
requires the Secretary t o authorize such a r i f l e ' s importation. 

Second, the Bureau and the Secretary of Treasury do not i n t e r p r e t t h i s 
section as p r o h i b i t i n g a temporary ban. Because we do not believe the language 
of section 925(a) (3) compels a d i f f e r e n t i n t e r p r e t a t i o n , we should defer t o 
t h e i r i n t e r p r e t a t i o n . See Callaway v. Block, 763 F.2d 1283, 1287 (11th Cir. 
1985) ("construction of a statute by those charged w i t h i t s execution should be 
followed unless there are compelling i n d i c a t i o n s that i t i s wrong"). 

Third, the l e g i s l a t i v e h i s t o r y supports our i n t e r p r e t a t i o n . The Senate Report 
notes that the [**16] Act gives the Secretary of the Treasury unusually broad 
d i s c r e t i o n i n applying section 925(d)(3): 

The d i f f i c u l t y of d e f i n i n g weapons c h a r a c t e r i s t i c s to meet t h i s target [of 
e l i m i n a t i n g the importation of weapons used i n crime], without d i s c r i m i n a t i n g 
against sporting q u a l i t y firearms, was a major reason why the Secretary of the 
Treasury has been given f a i r l y broad d i s c r e t i o n i n d e f i n i n g and administering 
the import p r o h i b i t i o n . . . . 
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S.Rep. No. 1501, 90th Cong., 2d Sess. 38 (1968). I n f a c t , such broad d i s c r e t i o n 
was a major concern of the opponents of the b i l l : 

The proposed r e s t r i c t i o n s of T i t l e IV would give the Secretary of the Treasury 
unusually broad d i s c r e t i o n to decide whether a p a r t i c u l a r type of firearm i s 
generally recognized as p a r t i c u l a r l y s u itable f o r , or r e a d i l y adaptable t o , 
sporting purposes. . . . 

S.Rep. No. 1097, 90th Cong., 2d Sess. 255 ( A p r i l 29, 1968), r e p r i n t e d i n 1968 
U.S.Code Cong. & Admin.News at 2306 ("individual views of Messrs. Dirksen, 
Hruska, Thurmond and Burdick on T i t l e I V " ) . Because the Bureau has s i g n i f i c a n t 
d i s c r e t i o n i n administering the Gun Control Act, we do not believe that Congress 
intended section 925(d)(3) to prevent the [**17] Bureau from temporarily 
suspending imports which may be unlawful under the Act. 

The d i s t r i c t court and GSI c i t e the 1986 amendment to the Gun Control Act as 
support f o r t h e i r i n t e r p r e t a t i o n of section 925(d)(3). We, however, agree with 
the Bureau th a t the 1986 amendment does not compel us to adopt the d i s t r i c t 
court's i n t e r p r e t a t i o n . The 1986 amendment substituted the word " s h a l l " f o r 
"may" i n section 925(d), and therefore, mandated the Secretary to authorize the 
importation of firearms f a l l i n g w i t h i n one of the four excepted categories. 
Firearm Owners Protection [*864] Act, P.L. 99-308, 100 Stat. 459 (1986) 
(co d i f i e d as amended at 18 U.S.C.A. @ 925(d) (West 1988); H.Rep. No. 495, 99th 
Cong., 2d Sess. at 14 (1986), r e p r i n t e d i n 1986 U.S.Code Cong. & Admin.News 
1327, 1340 (the 1986 amendment "opens up the importation of firearms by 
mandating the Secretary t o authorize importation of a firearm i f there i s a 
sporting purpose and el i m i n a t [ e s ] the requirement that the importer has the 
burden of s a t i s f y i n g the Secretary of the sporting purpose. . . . " ) . As 
discussed above, while we acknowledge t h i s mandatory language, we do not believe 
that such language p r o h i b i t s the Bureau from temporarily [**18] suspending 
the importation of c e r t a i n firearms while reassessing whether such firearms have 
a sporting purpose. As the senate report notes, " i t i s a n t i c i p a t e d that i n the 
vast m a j o r i t y of cases, [the s u b s t i t u t i o n of ' s h a l l ' f o r 'may' i n the 
autho r i z a t i o n section] w i l l not r e s u l t i n any change i n current practices." S. 
Rep. No. 98-583, 98th Cong., 1st Sess. 27 (1984). Thus, we conclude that section 
925(d)(3) does not expressly preclude the temporary suspension. 

Turning t o the implementing regulations, GSI contends that the regulations 
also p r o h i b i t the Government's actions. We disagree. 

The Secretary promulgated regulations which prescribe procedures f o r 
importing firearms. Under the regulations, gun companies must apply f o r a permit 
to import firearms. 27 C.F.R. @ 178.112 (1988). I f the Bureau approves the 
permit, the licensed importer may import the quantity of firearms s p e c i f i e d i n 
the a p p l i c a t i o n f o r the period of time stated i n the a p p l i c a t i o n . 27 C.F.R. @ 
178.112 (1988). 

According t o GSI, the f o l l o w i n g r e g u l a t i o n unambiguously p r o h i b i t s the 
temporary import suspension: 

I f the Director [of the Bureau] approves the ap p l i c a t i o n , such approved 
a p p l i c a t i o n s h a l l serve as the permit [**19] to import the firearm, firearm 
b a r r e l , or ammunition described t h e r e i n , and importation of such firearms, 
firearm b a r r e l s , or ammunition may continue to be made by the licensed 
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importer under the approved a p p l i c a t i o n (permit) during the period s p e c i f i e d 
thereon. [Emphasis added.] 

27 C.F.R. @ 178.112. This r e g u l a t i o n does not unambiguously proscribe the Bureau 
from temporarily suspending firearms imports. Rather than expressly precluding 
such action, the r e g u l a t i o n merely explains the consequences of the Bureau's 
proper approval of a firearm import a p p l i c a t i o n . 

Even i f the r e g u l a t i o n does not unambiguously preclude the suspension, GSI 
argues that the regulation's f a i l u r e to e x p l i c i t l y authorize the Bureau to 
suspend a v a l i d permit demonstrates that the Bureau does not have the a u t h o r i t y 
to temporarily suspend GSI's permits. According to GSI, where the Bureau has 
retained a u t h o r i t y to suspend or revoke such permits, i t has implemented 
e x p l i c i t regulations which recognize such a u t h o r i t y . See 27 C.F.R. @ 47.44 
(1988) ( e x p l i c i t l y granting the Bureau the r i g h t to deny, revoke, suspend or 
revise permits found t o be inconsistent with or v i o l a t i n g the Arms Export 
Control Act [**20] of 1976); 27 C.F.R. @@ 178.71-178.78 (1988) (regulations 
es t a b l i s h i n g a procedure f o r suspending or revoking a license i n accordance w i t h 
18 U.S.C. @ 923). The Secretary's creation of express procedures f o r revoking or 
suspending permits under a d i f f e r e n t s t atute does not compellingly indicate that 
the Bureau d i d not intend t o e s t a b l i s h such a r i g h t to temporarily suspend 
permits under the Act. S i m i l a r l y , the Secretary's imposition of procedures f o r 
revoking a license does not convince us that i t s f a i l u r e to expressly authorize 
the Bureau t o suspend a permit indicates i t s i n t e n t to preclude such action. 

More importantly, the Secretary urges t h i s court not to i n t e r p r e t t h i s 
r e g u l a t i o n as precluding the temporary suspension. We must defer to the Bureau's 
i n t e r p r e t a t i o n of the Gun Control Act and i t s regulations absent p l a i n e r r o r i n 
the Bureau's i n t e r p r e t a t i o n . See Udall v. Tallman, 380 U.S. 1, 16, 13 L. Ed. 2d 
616, 85 S. Ct. 792 (1965) (court should f o l l o w agency's i n t e r p r e t a t i o n unless 
"there are compelling i n d i c a t i o n s that i t i s wrong"); Veterans Administration 
Medical Center v. FLRA, [*865] 675 F.2d 260 (11th Cir. 1982); Bowles v. 
Seminole Rock and Sand Co., 325 U.S. 410, 414, 89 L. Ed. 1700, 65 S. Ct. 1215 
(1945) [**21] (administrative i n t e r p r e t a t i o n i s the ultimate c r i t e r i o n f o r 
i n t e r p r e t i n g an administrative r e g u l a t i o n and such i n t e r p r e t a t i o n "becomes of 
c o n t r o l l i n g weight unless i t i s p l a i n l y erroneous or inconsistent with the 
re g u l a t i o n " ) . Because we do not f i n d the Secretary's i n t e r p r e t a t i o n p l a i n l y 
erroneous, but rather we f i n d i t more v a l i d than GSI's i n t e r p r e t a t i o n , we r e j e c t 
GSI's contention that the Bureau's regulations preclude the temporary 
suspension. 

B. Reasonableness of the Temporary Suspension 

Having established that the Secretary has the a u t h o r i t y to temporarily 
suspend the importation of semi-automatic assault r i f l e s , we must determine the 
reasonableness of such action. I n making t h i s determination, we w i l l defer to 
the Bureau's suspension unless we f i n d i t a r b i t r a r y , capricious, an abuse of 
di s c r e t i o n , or otherwise not i n accordance with law. 5 U.S.C. @ 706 (2)(A) 
(1977) . 

1. Accordance w i t h Law 

By arguing t h a t the imposition of the temporary suspension without conducting 
a hearing v i o l a t e s the Gun Control Act's and the Administrative Procedure 
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Act's ("APA") procedural rules, GSI e s s e n t i a l l y argues that the temporary 
suspension i s "otherwise not i n accordance with law." The [**22] Government 
responds to t h i s attack by arguing that the procedural provisions on which GSI 
r e l i e s do not apply t o the temporary suspension. We f i n d the Government's 
argument persuasive. 

F i r s t , GSI argues that the imposition of the suspension without a hearing 
v i o l a t e s section 926(b) of the Act. Section 926(b) requires the Secretary t o 
give notice and an opportunity to be heard p r i o r to promulgating regulations. 
See 18 U.S.C.A. @ 926(b) (West Supp. 1989). This section only applies when the 
Secretary engages i n rulemaking. 

The Bureau has not engaged i n rulemaking, but has merely suspended c e r t a i n 
firearms from importation while i t i n d i v i d u a l l y reassesses several permit 
determinations. These a c t i v i t i e s which involve applying the law t o the facts of 
an i n d i v i d u a l case, do not approach the function of rulemaking. See York v. 
Secretary of Treasury, 774 F.2d 417, 420 (10th Cir. 1985) ( " c l a s s i f i c a t i o n " of 
firearm as machine gun i s "not a rulemaking of any s t r i p e . " ) . Such a 
determination is' more analogous to making a lic e n s i n g decision which the APA 
c l a s s i f i e s as an "order" rather than a " r u l e . " See 5 U.S.C. @@ 551(6), (7) & (9) 
(defining " l i c e n s i n g " as "agency process respecting [**23] the grant, 
renewal, denial, revocation, suspension, amendment, withdrawal, l i m i t a t i o n , 
amendment . . . of a l i c e n s e . " ) . Thus, because these actions do not c o n s t i t u t e 
rulemaking, the Bureau d i d not v i o l a t e section 926(b). 

Second, we r e j e c t GSI's argument that the Government v i o l a t e d the APA by 
imposing the suspension without a hearing. Under the APA, an agency must provide 
notice and an opportunity to respond before revoking a license. 5 U.S.C.A. @ 558 
(1977). As discussed above, the Bureau has not revoked GSI's license or i t s 
permits; import suspension does not c o n s t i t u t e rulemaking; therefore, the 
suspension does not v i o l a t e the APA's procedural requirements. 

2. A r b i t r a r y , Capricious or Abuse of Discretion 

Even i f the Bureau's suspension does not s p e c i f i c a l l y c o n f l i c t w i t h the Act 
or any other laws, GSI argues that the d i s t r i c t court properly enjoined the 
Government's actions because the Bureau a r b i t r a r i l y and capri c i o u s l y imposed the 
suspension. GSI r e l i e s on two a l t e r n a t i v e grounds f o r reaching t h i s conclusion: 
(1) the AUG-SA r i f l e has not p h y s i c a l l y changed and (2) the Bureau lacks any 
evidence t o support i t s " d r a s t i c " actions. Neither prong of t h i s argument has 
any [**24] merit. 

I n i t i a l l y , we r e j e c t GSI's argument that the Bureau acted a r b i t r a r i l y and 
caprici o u s l y by imposing the suspension because the [*866] AUG-SA r i f l e has 
not p h y s i c a l l y changed. This argument places too much emphasis on the r i f l e ' s 
s tructure f o r determining whether a firearm f a l l s w i t h i n the sporting purpose 
exception. While the Bureau must consider the r i f l e ' s physical s t r u c t u r e , the 
Act requires the Bureau t o equally consider the r i f l e ' s use. The term•"generally 
recognized" i n section 925(d)(3) suggests a community standard which may change 
over time even though the firearm remains the same. Thus, a changing p a t t e r n of 
use may s i g n i f i c a n t l y a f f e c t whether a firearm i s generally recognized as 
p a r t i c u l a r l y s u i t a b l e f o r or r e a d i l y adaptable to a sporting purpose. 

In a d d i t i o n , the Bureau has int e r p r e t e d section 925(d)(3) as re q u i r i n g an 
in q u i r y of the firearms' actual use i n a d d i t i o n to i t s physical 
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ch a r a c t e r i s t i c s . See G i l b e r t Equip. Co. v. Higgins, 709 F. Supp. 1071, s l i p op. 
at 10-11 (S.D.Ala. 1989) (upholding Bureau's denial of permit despite i t s 
granting permits f o r s i m i l a r firearms because Bureau changed i t s view of scope 
of sporting purposes). Because we f i n d t h i s [**25] i n t e r p r e t a t i o n reasonable, 
we defer to i t . See Callaway, 763 F.2d at 1287 (re q u i r i n g adherence to agency's 
construction of st a t u t e absent compelling i n d i c a t i o n of e r r o r ) . Thus, the 
temporary suspension i s not a r b i t r a r y and capricious simply because the r i f l e 
has not changed. 

We s i m i l a r l y f i n d no merit i n GSI's contention that the Bureau imposed the 
suspension i n such a manner and so t o t a l l y without evidence that we should not 
defer to the Government's action. See SEC v. Sloan, 436 U.S. 103, 117-18, 56 L. 
Ed. 2d 148, 160-61, 98 S. Ct. 1702 (1978) ("one fa c t o r to be considered i n 
givi n g weight t o an administrative r u l i n g i s the thoroughness evident i n i t s 
consideration, the v a l i d i t y of i t s reasoning, i t s consistency with e a r l i e r and 
l a t e r pronouncements, and a l l those factors which give i t power to persuade, i f 
lacking i n power t o c o n t r o l . " ) . According to GSI, the f o l l o w i n g circumstances 
demonstrate that the Bureau made a hurrie d and uninformed decision: (1) the 
Bureau did not evaluate or deliberate the s i t u a t i o n ; (2) the Bureau d i d not have 
any data showing t h a t imported semi-automatic r i f l e s or the AUG-SA r i f l e 
c ontribute to crime; (3) the Bureau d i d not consult i t s experts who r o u t i n e l y 
i d e n t i f y sporting [**26] firearms; and (4) the Bureau made i t s decision 
without considering i t s l e g a l obligations under the Act and i t s implementing 
regulations. 

Contrary t o t h i s assertion, we believe that the Bureau adequately considered 
s u f f i c i e n t evidence before imposing the temporary suspension. I n Director 
Higgins's declaration, he explains: (1) law enforcement agencies and o f f i c i a l s 
reported a dramatic p r o l i f e r a t i o n i n the use of assault-type r i f l e s i n cr i m i n a l 
a c t i v i t y ; (2) the Bureau's tracings branch showed a 57-percent increase i n 
traces of assault-type r i f l e s recovered from crime scenes; (3) several h i g h l y 
p u b l i c i z e d murders i n which assault r i f l e s were used indicate t h e i r increased 
use i n c r i m i n a l a c t i v i t y ; and (4) the Bureau's s t a t i s t i c s revealed the smuggling 
of s u b s t a n t i a l numbers of firearms out of t h i s country f o r use i n fore i g n crime. 
This evidence s u f f i c i e n t l y supported the Bureau's reassessment of c e r t a i n 
permits; therefore, the d i s t r i c t court c l e a r l y erred i n f i n d i n g that the 
Government di d not present any evidence i n d i c a t i n g that the AUG-SA r i f l e s may 
not have a generally recognized sporting purpose. 

Because the Bureau issued permits t o allow the importation of 640,000 r i f l e s 
and had [**27] 136,000 applications pending f o r a d d i t i o n a l r i f l e s , the Bureau 
could reasonably conclude that i t needed to impose a temporary suspension t o 
avoid a sa t u r a t i o n of p o t e n t i a l l y i l l e g a l assault-type r i f l e s . We emphasize that 
we are not reviewing the Bureau's revocation of the permits, but only i t s 
ninety-day suspension. Thus, the Government did not act a r b i t r a r i l y and 
caprici o u s l y by imposing the temporary suspension while i t conducts an 
accelerated review of i t s grant of several permits; rather, the Government acted 
reasonably to comply w i t h i t s duty of p r o h i b i t i n g the importation of firearms 
under the Gun Control Act. 

I I . C o n s t i t u t i o n a l Claims 

Beyond the above claims, GSI attacks the suspension by arguing that i t 
v i o l a t e s i t s [*867] due process r i g h t s and constitutes a taking of property 
without the payment of j u s t compensation. I n response, the Government argues 
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that i t s temporary import suspension does not i n f r i n g e upon any of GSI's 
c o n s t i t u t i o n a l r i g h t s . We agree. 

A. Procedural Due Process Claim 

According t o GSI, the Government's f a i l u r e to give i t notice of the 
suspension and an opportunity to respond p r i o r to imposing the suspension 
deprived GSI of i t s due process r i g h t s . n2 GSI [**28] reaches t h i s 
conclusion by arguing t h a t the Government may not deprive an i n d i v i d u a l of 
property without g i v i n g such i n d i v i d u a l an opportunity to be heard. Although GSI 
c o r r e c t l y argues the general r u l e , GSI f a i l s to recognize that the Con s t i t u t i o n 
does not always require such predeprivation procedural p r o t e c t i o n . Hodel v. 
V i r g i n i a Surface Mining and Reclamation Assoc., 452 U.S. 264, 300, 101 S. Ct. 
2352, , 69 L. Ed. 2d 1, 31 (1981) ("summary administrative action may be 

j u s t i f i e d i n emergency s i t u a t i o n s . " ) . See Barry v. Barchi, 443 U.S. 55, 99 S. 
Ct. 2642, 61 L. Ed. 2d 365 (1979) (pending prompt j u d i c i a l or administrative 
hearing to determine issue, state's board could properly temporarily suspend 
horse t r a i n e r ' s license p r i o r to hearing); Ewing v. Mytinger and Casselberry, 
Inc., 339 U.S. 594, 70 S. Ct. 870, 94 L. Ed. 1088 (1950) (allowing seizure of 
misbranded a r t i c l e s by enforcement agency p r i o r t o hearing). 

- Footnotes-

n2 The p a r t i e s dispute whether the r i g h t t o import firearms under a permit 
constitutes a property i n t e r e s t . Because GSI has more than the mere " r i g h t to 
import," we assume a property i n t e r e s t f o r the purpose of deciding t h i s 
expedited case. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -

Rather than s e t t i n g [**29] categories of mandatory procedural protections 
i n a l l cases, the Supreme Court decides the nature and timing of the r e q u i s i t e 
process i n an i n d i v i d u a l case by accommodating the relevant competing i n t e r e s t s . 
Logan v. Zimmerman Brush Co., 455 U.S. 422, 434, 71 L. Ed. 2d 265, 102 S. Ct. 
1148 (1982) (quoting Goss v. Lopez, 419 U.S. 565, 579, 42 L. Ed. 2d 725, 95 S. 
Ct. 729 (1975)) . 

The Supreme Court's balancing t e s t e s s e n t i a l l y requires us to weigh three 
f a c t o r s : (1) the nature of the p r i v a t e i n t e r e s t ; (2) the r i s k of an erroneous 
deprivation of such i n t e r e s t ; and (3)the government's i n t e r e s t i n taking i t s 
action, i n c l u d i n g the burdens that any a d d i t i o n a l procedural requirement would 
e n t a i l . Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, , 47 L. Ed. 2d 
18, 33 (1976). Balancing these considerations, we conclude that the Bureau's 
summary action d i d not v i o l a t e GSI's due process r i g h t s . 

The Bureau imposed the temporary suspension to protect the public by ensuring 
that nearly three-quarters of a m i l l i o n r i f l e s do not improperly enter the 
country. The p r o t e c t i o n of the public's health and safety i s a paramount 
government i n t e r e s t which j u s t i f i e s summary administrative action: 

Protection of the health and safety of the public i s a [**30] paramount 
governmental i n t e r e s t which j u s t i f i e s summary administrative action. Indeed, 
deprivation of property t o protect the public health and safety i s 'one of the 
oldest examples' of permissible summary action. 
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Hodel, 452 U.S. at 300 (quoting Ewing, 339 U.S. at 599) (safety concerns 
j u s t i f i e d summary seizure of vitamin product). The public i n t e r e s t i n avoiding 
the importation of possible i l l e g a l assault r i f l e s which could contribute 
s i g n i f i c a n t l y to t h i s country's v i o l e n t crime epidemic i s c l e a r l y s u b s t a n t i a l , 
especially given the large number of r i f l e s approved f o r importation under the 
current outstanding permits. The Government could not protect the public 
i n t e r e s t without imposing the temporary suspension. 

On the other side of the balancing equation, we consider the nature of the 
p r i v a t e i n t e r e s t , i n c l u d i n g the deprivation's length and f i n a l i t y . See Logan, 
455 U.S. at 434, 71 L. Ed. 2d at 277. GSI has not suffered a permanent loss 
because the Government has not revoked GSI's license or i t s permits. The 
Government has merely deprived GSI of the a b i l i t y to import the AUG-SA r i f l e f o r 
ninety days. [*868] The Government has f u r t h e r reassured the court that i t 
w i l l not revoke [**31] GSI's permits without g i v i n g GSI the r i g h t to 
p a r t i c i p a t e i n a hearing. 

In a d d i t i o n t o being a no n - f i n a l , temporary deprivation, the ninety-day 
suspension does not a f f e c t a s i g n i f i c a n t p o r t i o n of GSI's imports. The r i f l e s 
which GSI seeks t o import during t h i s ninety-day period are only a small percent 
of the number of firearms i t plans t o import under i t s permits t h i s year, and 
the importation of the Steyr r i f l e s c o n stituted only 20-percent of GSI's import 
inventory i n 1988. 

Considering the f i n a l f a c t o r , we do not f i n d that the Government's summary 
action presents a s i g n i f i c a n t r i s k of an erroneous deprivation of GSI's r i g h t t o 
import the r i f l e s . F i r s t , GSI only loses i t s r i g h t to import the r i f l e s f o r 
ninety days. Second, as discussed above, the Bureau considered ample evidence 
before imposing the temporary suspension, and therefore, i t minimized the r i s k 
that i t s actions would erroneously deprive GSI of i t s r i g h t to import the AUG-SA 
r i f l e s . 

Balancing GSI's temporary non-final loss of i t s r i g h t to import one type of 
r i f l e against the Government's i n t e r e s t i n preventing the unlawful importation 
of firearms, we conclude that the Government did not e r r by suspending the 
importation [**32] of the AUG-SA r i f l e p r i o r to g i v i n g GSI an opportunity to 
respond. The strong p u b l i c i n t e r e s t i n the immediate action outweighs the 
temporary and l i m i t e d impact on GSI's alleged property i n t e r e s t . We f i n d support 
f o r t h i s decision i n other cases which have subordinated more substantial 
property i n t e r e s t s to the Government i n t e r e s t i n p r o t e c t i n g the public. See 
Mackey v. Montrym, 443 U.S. 1, 99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979) (although 
license to operate motor vehicle i s substantial property i n t e r e s t , the 
substantial nature of such i n t e r e s t i s diminished measurably by maximum duration 
of suspension being ninety days and a v a i l a b i l i t y of immediate post-suspension 
hearing). Furthermore, the a v a i l a b i l i t y of a hearing at the end of t h i s 
temporary suspension provides adequate procedural p r o t e c t i o n . See Hodel, 452 
U.S. at 303, 69 L. Ed. 2d at 33 (summary administrative action j u s t i f i e d where 
adequate post-deprivation hearings providing opportunity f o r j u d i c i a l review 
e x i s t ) . Thus, the summary imposition of the import suspension does not v i o l a t e 
GSI's due process r i g h t s . 

B. Taking Claim 
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GSI f i n a l l y contends that the temporary suspension constitutes a taking of 
property without j u s t compensation. [**33] The Government argues that GSI 
cannot pursue t h i s claim i n t h i s court but must assert t h i s claim i n a damages 
s u i t i n the Claims Court. I n the a l t e r n a t i v e , the Government contends that the 
temporary suspension does not c o n s t i t u t e a taking. We conclude that GSI must 
bring t h i s claim i n the Claims Court. 

GSI concedes that i t cannot maintain an action f o r i n j u n c t i v e r e l i e f i f i t 
may subsequently b r i n g an action f o r damages against the Government under the 
Tucker Act. GSI contends, however, that i t lacks a post-deprivation damages 
remedy under the Tucker Act because neither the Constit u t i o n or any statute 
authorizes the Government's actions. See Regional Rail Reorganization Cases, 419 
U.S. 102, 127 n. 16, 95 S. Ct. 335, 350 n. 16, 42 L. Ed. 2d 320, n. 16 
(1974) ( i n j u n c t i v e r e l i e f available where owner proves that government o f f i c i a l s 
lack lawful a u t h o r i t y t o take property). This contention has no merit. As the 
above discussion demonstrates, the Government has the a u t h o r i t y to temporarily 
suspend the importation of GSI's firearms under the Gun Control Act. Moreover, 
Congress has not expressed an i n t e n t i o n to preclude Tucker Act j u r i s d i c t i o n over 
a claim f o r compensation under the [**34] Gun Control Act; therefore, GSI can 
seek damages under the Tucker Act. Ruckelshaus v. Monsanto Company, 467 U.S. 
986, 1017, 104 S. Ct. 2862, , 81 L. Ed. 2d 815, 841 (1984) (Tucker Act remedy 
available unless "Congress has i n the [statute] withdrawn the Tucker Act grant 
of j u r i s d i c t i o n t o the Court of Claims. . . . " ) . Because GSI can bring a claim 
under the Tucker Act, i t cannot seek an i n j u n c t i o n to prevent a taking i n t h i s 
court. Ruckelshaus, 467 U.S. at [*869] 1019, 104 S. Ct. at , 81 L. Ed. 2d 
at 843 ( s u i t f o r equitable r e l i e f to enjoin alleged taking not rip e where the 
taking claim i s remedial under the Tucker A c t ) . 

Even i f we had j u r i s d i c t i o n to consider t h i s claim, we note that the 
temporary suspension does not c o n s t i t u t e a taking. I n deciding whether a taking 
e x i s t s , we consider: "the character of the governmental action, i t s economic 
impact, and i t s interference with reasonable investment backed expectations." 
Ruckelshaus, 467 U.S. at 1004 (quoting Pruneyard Shopping Center v. Robins, 447 
U.S. 74, 83, 100 S. Ct. 2035, , 64 L. Ed. 2d 741, 753 (1980)). F i r s t , the 
Government has acted i n a purely regulatory capacity and does not p r o f i t from 
i t s actions. [**35] Second, the Government has neither permanently nor 
t o t a l l y deprived GSI of any property because the Government has only temporarily 
suspended the importation of such r i f l e s . See Pennsylvania Coal Co. v. Mahon, 
260 U.S. 393, 43 S. Ct. 158, 67 L. Ed. 322 (1922) (regulation of property i s a 
taking only when r e g u l a t i o n goes too f a r ) . F i n a l l y , even though GSI may have had 
a reasonable investment-backed expectation, GSI does not demonstrate that the 
suspension w i l l unreasonably impair the value of the r i f l e s . See Pruneyard 
Shopping Center, 447 U.S. at 83, 64 L. Ed. 2d at 753 (no taking where regul a t i o n 
w i l l not unreasonably impair value of regulated property). Thus, no compensable 
taking has occurred. We therefore r e j e c t GSI's c o n s t i t u t i o n a l attacks on the 
temporary suspension. 

CONCLUSION 

Because we conclude that the suspension does not exceed the Bureau's 
s t a t u t o r y a u t h o r i t y , does not c o n s t i t u t e an a r b i t r a r y or capricious action, and 
does not v i o l a t e GSI's c o n s t i t u t i o n a l r i g h t s , we reverse the d i s t r i c t court's 
decision and vacate i t s i n j u n c t i o n enjoining the Government from temporarily 
suspending the importation of the AUG-SA r i f l e s . 
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REVERSED and REMANDED. 

DISSENTBY: HOFFMAN 

DISSENT: WALTER E. HOFFMAN, [**36] Senior D i s t r i c t Judge, dissenting: 

With regret I f e e l compelled t o dissent, only because I am obliged to y i e l d 
to the Congress even though I may personally f e e l to the contrary. 

Section 925(d)(3) of the Gun Control Act, 18 U.S.C. @ 925, p r i o r t o the 
amendment of 1986, provided that "the Secretary may authorize a firearm or 
ammunition to be imported or brought i n t o the United States or any possession 
thereof i f the person importing or bringing i n the firearm or ammunition 
establishes to the s a t i s f a c t i o n of the Secretary that the firearm or ammunition 
. . . (3) i s of a type that . . . i s generally recognized as p a r t i c u l a r l y 
suitable f o r or r e a d i l y adaptable to sporting purposes. . . . " The permits 
approved f o r the guns i n controversy were dated October 4, 1988 and February 21, 
1989. The l i f e of each import permit i s s i x months; one having expired on A p r i l 
4, 1989; the other due to expire the l a t t e r part of August, 1989. 

On May 19, 1986, the Congress enacted P.L. 99-308, the Firearms Owners' 
Protection Act of 1986. This Act amended @ 925(d)(3) of the Gun Control Act by 
s u b s t i t u t i n g the word " s h a l l " f o r "may," and removing from importers the burden 
of proving that firearms are suitable [**37] f o r sporting purposes. Indeed, 
i f the Secretary has any question as to whether the firearm may be imported i n t o 
the United States, 18 U.S.C. @ 925(d) f u r t h e r provides: 

The Secretary s h a l l permit the conditional importation or bringing i n of a 
firearm or ammunition f o r examination and t e s t i n g i n connection with the making 
of a determination as to whether the importation or bringing i n of such firearm 
or ammunition w i l l be allowed under t h i s subsection. 

Thus, before approving a permit Congress has said that the Secretary may 
co n d i t i o n a l l y import a firearm to conduct the appropriate t e s t i n g , etc. More 
importantly, however. Congress has made i t mandatory f o r the Secretary to 
authorize firearms t o be imported when the permits are approved. In t h i s case, 
a l l p a r t i e s are i n [*870] agreement that the permits were r e g u l a r l y and 
properly approved p r i o r t o the announcement of the ban on March 13, 1989. The 
issue i n my mind i s whether the Secretary, as the head of an agency, may take 
steps by way of a temporary suspension of permits, already approved, which 
action, i f successful, w i l l render nugatory the express i n t e n t i o n of the 
Congress to authorize the importation. While I hold no b r i e f f o r some [**38] 
l e g i s l a t i o n enacted by the Congress, and am f u l l y aware of the special i n t e r e s t 
pressure which obviously existed when the 1986 amendment was enacted, I have 
always f e l t t hat i t was my duty to adhere to the w i l l of Congress wherever the 
Congress c l e a r l y had the j u r i s d i c t i o n and power to act, as i t did i n t h i s 
s i t u a t i o n . 

The m a j o r i t y expresses the view that, despite the 1986 amendment, a temporary 
suspension f o r the purpose of reassessing whether the firearms have a sporting 
purpose i s not p r o h i b i t e d . The l e g i s l a t i v e h i s t o r y does not, i n my opinion, 
j u s t i f y the foregoing conclusion even though the m a j o r i t y c i t e s a Senate Report, 
S.Rep. No. 88-583, 98th Cong., 1st Sess. 27 (1984), s t a t i n g that i n the vast 
majority of cases the use of the mandatory word " s h a l l " w i l l not r e s u l t i n a 
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change of p r a c t i c e . That statement of the majority i s correct u n t i l we meet, as 
we now do, a c o n f l i c t w ith the circumvention by an agency of what Congress has 
heretofore provided. A Senate Judiciary Committee reported, 98th Cong., 2d 
Sess., at 27 (1984), that 

the Committee amendment requires the Secretary to authorize the importation of 
firearms i n the l i s t e d categories. 

Speaking t o the same subject, [**39] the House Judiciary Committee, House 
Rec. No. 495, 99th Cong., 2d Sess., at 14 (1986), reprinted i n 1986 U.S. Code 
Cong. & Admin.News 1327, 1340, recognized the "problem" and said that the 
l i b e r a l i z a t i o n of the importation of firearms: 

Opens up the importation of firearms by mandating the Secretary to authorize 
importation of a firearm i f there i s a sporting purpose and e l i m i n a t i n g the 
requirement that the importer has the burden of s a t i s f y i n g the Secretary of the 
sporting purpose. . . . 

When the l a t e r permit expires i n the l a t t e r part of August, the Secretary 
would have e s s e n t i a l l y accomplished what he contemplated doing when he issued 
the ban on March 13, 1989. True, there may have been a taking -- an issue not 
now decided but the firearms need no longer be received f o r importation. I do 
not disagree w i t h the ma j o r i t y i n t h e i r expression of the strong public i n t e r e s t 
i n immediate action, but t h i s action i s not l i m i t e d to the firearms purchased 
under two permits r e g u l a r l y issued and approved, but not yet delivered t o the 
owner because of the temporary suspension, said to be 90 days but vague as to 
i t s commencement date and wi t h no assurance that anything w i l l be done at any 
d e f i n i t e [**40] time. 

Believing that the s t a t u t o r y a u t h o r i t y was exceeded i n t h i s case, I would 
a f f i r m the d i s t r i c t court. 
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October 24, 1997 

The President 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

Several news organizations have reported that you Intend to issue a directive 
suspending the importation of several dozen models of assault weapons which are 
believed to have been modified for the purpose of meeting the requirements of the 
Violent Crime Control and l.aw Enforcement Act of 1994 (1994 Crime Bill) and the 
1968 Gun Control Act. It is also thought that you intend to reconvene a woridng 
group to a^n review the "sporting purposes" test under current law. 

As you may recall, i voted reluctantly in favor of the 1994 Crime Bill. This 
followed assurances between us that modifications could be made to alleviate some of 
the most objectionable concerns expressed by myself and other Democrats, including 
Congressman Jack Brooks, then the Chairman of the Judiciary Committee. Despite the 
improvemenis ultimately agreed to, i remained opposed to the assault weapons 
provisions because I knew then that they would have very little practical impact in 
reducing crime. 

Our agreement was quickly threatened. Immediately after you signed the Crime 
Biil, the Bureau of Alcohol, Tobacco and Firearms (ATF) implemented a freeze on the 
import of magazines which clearly were eligible to enter the country under the new 
law. It took almost two years of fighting with ATF before it decided to honor our 
agreement by lifting thb freeze, which clearly could not have withstood a challenge in 
Federal Court. 

As you consider whether to issue a new directive, I wish to remind you of the 
report which was ordered under Sec. 110104 of the 1994 Crime Bill. Under tfiis 
provision, the Attorney General was required to study the effect of the ban and its 
impact on violent and drug trafficking crime. The Justice Departrtient awarded a grant 
to the Urban Institute to meet this requirement. The finaJ report issued on March 13, 
1997, found that, "At best, the assault weapons ban can have only a limited effect on 
total gun murders, because the banned weapons and magazines were never involved in 
more than a modest fraction of all gun murders." The report continued, "We were 
unable to detect any reduction to date in two types of gun murders that are thought to 
be closely associated with assault weapons." 

THS MAIUNS WAS raiPAKEO, PUSU8HE0. ANO MAILED AT T A X ^ A V I R I X P E M S E 

THil STATIONWY mNTii OH fArttt MAoe or MCTCUO FKCRS 
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I respectfully submit that, given the results of the Urban Institute's study, and its 
recommendation for future research, any additional review should be conducted 
bŝ 2CS.ATF is again directed to implement action outside of the law and the clear 
intent of Congress. I appreciate your consideration of my views, and hope that you 
will act in a manner that respects the rights of all law abiding citizens. 

With every good wish, 

John D. Dingeli 
Member of Congress 

cc: Hon. Robert Rubin 
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September 17, 1997 

Honorable William J. Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. President: 

Thank you for meeting with me on Monday to discuss the issues of assault weapons, 
the continued circulation of high-capacity ammimition clips, and the ability of the Bureau of 
Alcohol, Tobacco and Firearms to eaiforce our nation's Federal firearms laws. In addition, I 
appreciate your willingness to try to look into the issue of California and other states facing 
the possible loss of billions of dollars in Federal funds due to a delay in development of a 
child support enforcement system as required under the 1988 Family Support Act and Welfare 
Reform. 

As a follow up to our meeting, let me reiterate what it is I am hoping we can each do 
to further our common goals. 

Legislative on high-capacity ammunition magazines (HCMs) or imported HCMs. 

I intend to introduce legislation that replaces the grandfather clause on high-capacity 
ammunition magazines in the 1994 Crime Bill with a prohibition on the commercial sale of 
HCMs manufactured prior to the ban. I f passed by Congress, this will have the added effect 
of prohibiting the importation of high capacity clips as well. I am asking that you and your 
Administration support this effort and commit to use the power of your office to help bring 
this issue to the American people, in addition to helping me weigh in with key legislators for 
passage of this amendment. The legislation was drafted by Wilke Green of my staff, and he is 
prepared to brief your staff on the details of the legislation and the strategy for introduction. 

Administrative Action on Imported HCMs 

As we move forward on legislation addressing the issue of pre-ban lairge-capacity 
clips, I believe there is action you can take to suspend the importation pre-ban clips. I urge 
you to issue a directive to the BATF to determine the manufacture date of imported 
clips prior to approval of any applications for import permits. I f BATF is unable to determine 
with certainty the date of manufacture, the import permit should be denied. 
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Understanding that this directive will likely be challenged in court, I will help build the 
case in the Senate that the continued importation of these large-capacity clips violates both the 
spirit of the law and the intent of Congress, and will encourage my counterparts m the House 
of Representatives to do the same as I work toward passage of legislation to address this issue 
permanently. 

Bureau of Alcohol, Tobacco and Firearms - Enforcement and Staffing 

It is clear to me that however committed the BATF is to carry out our nation's gun 
laws, their enforcement ability has been hampered by inadequate staffing, statutory limits on 
their'inspection authority, and internal policies that discourage inspections not relative to an 
on-going criminal investigation. 

I am asking you to consider, in your FY 1999 Budget to Congress, an increase in 
funding for the BATF for the purpose of adding additional field inspectors. I am also 
requesting that you issue a directive to the BATF to change current internal policies 
prohibiting field inspectors from attending gun shows without their attendance being relative 
to a criminal investigation. Further, in your order, direct the BATF to proactively send field 
inspectors to gun shows for the purpose of enforcing Federal firearms laws and to serve as a 
deterrent to those who would violate the law. I pledge to work in the Senate to build support 
for your efforts to address both of these issues. 

Importation of Israeli Galils and Uzis 

As we discussed, I sent a letter to Prime Minister Binyamin Netanyahu urging him to 
intervene in the planned export to the United States tens of thousands of modified Uzis and 
Galils by a government-owned munitions manufacturer, Israel Military Industries, Ltd. I am 
asking that you issue a directive to the Department of Treasury to suspend pending permits of 
these weapons until such time as a clarification can be made as to the suitability of these 
weapons for sporting purposes. This order would be modeled after a similar directive issued 
by the Treasury Department and supported by President Bush in 1989. In that order. President 
Bush suspended the pending import permits of 24 types of assault weapons in order to 
determine whether or not the weapons were suitable for sporting purposes under 18USC 
925(d)3. I believe you have an opportunity to take the same action in this case. 

Further, I am requesting that you use diplomatic channels to persuade Israel, in the 
interest of public safety, not to export these weapons to the United States. 
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ChUd Support Enforcement System Automation 

Finally, as we discussed, I am heartened by your willingness to do what you can to 
prevent California and other states from losing billions of dollars in feder^ W s , which 
include all of the states' Temporary Assistance for Needy Families (TANF) funds and the 
Child Support Enforcement System funds because these states will not meet the October 1, 
1997 deadline as required under welfare reform. 

Without your intervention, California could lose $3.7 billion in TANF funds and $300 
million in child support system funding. I am asking you to impose a temporary 6 month 
moratorium on the penalties for failure to meet the October 1 st deadline in order to give 
California and other States the ability to implement their TAKF programs and to improve their 
child support systems. California's state and local officials are making every effort to comply 
with the law as expeditiously as possible. 

Mr. President, I know these issues are as important to you as they are to me. I 
understand the difficulty in addressing some of these firearms issues in a Republican 
Congress, but I am willing to do everything in my power to try, and I hope you will do the 

same. 

I stand ready to assist you in every way, and I look forward to working with you, the 
Vice President, and others in your Administration to get the job done. The public stands 
behind you on this issue; of that I have no doubt. The rest is up to us. 

If you would like to discuss this further, or if there are any questions you have, please 
do not hesitate to call me or have your staff contact Wilke Green of my staff at (202) 224-
1227. Thank you again for taking the tim^meet with me, and for your willingness to help. 

cc; Vice President Al Gore 
Thomas F. "Mack" McLarty, Counselor to the President 
Erskine Bowles, White House Chief of Staff 
Bruce Reed. Assistant to the President for Policy Development 
Kay Casstevens, Office of the Vice President 
Tracey Thornton, Special Assistant to the President for Legislative Affairs 
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Pntteir ̂ tates ^tnait 
^ WASHINGTON, OCa061<VOM4 

September 17,1997 

The Honorable William J. Clinton 
President ofthe United States 
1600 PennsyWania Avenue 
Washington, DC 20500 

Deor Mr. Preaideni: 
_ •« ime vour executive authority to 

arc now coming into thia country. 

graaied permission to export to " " ' ' ^ ^ ^ r i « d Galil used hy the milit«y 
„ilitary-«yl. ' ^ ^ ' / ^ - ^ ^ ^ ^ do not affect theix rapld-Ere use. These 
and mad. physical mod.fications " ^ "suitable for. or readily 
weapon, violate th. 196S G » ^ P X 4 c ' JStdlS Bur"" of Alcohol. Tobacco and 
adaptable to sporting purposes ('« ^ ^ . ^ " l ' ' d,ey did not believe lhat the modified 
Fiteartns approved the J - ^ P ^ ' ' ^ ^ ' / ^ / j T a ' s t - t t weapons law. However, that law 
v̂ eapons wcte in tecta.ea! " ° f " " „ d waa enaetedly independenfly of. 
applied generally to t h e ' ' ' ^ ' ^ " ' ^ ^ ^ ' ^ l ' ^hiohisaddtewedspeelflcrfly to 
Z did not ovenidc. the 1968 Importation pein.it. granted 
impons. The ATT has been j j ^ - " / » ^ wea/ons ar. manufactured by 

rp̂ rr,:::.?̂ --̂ ^̂ ^̂ ^ - - ^ ' - ^ » " ° ' 
available for one month. 

•.K t« <t.t« clearly that ths intent ofthe Federal 
AS Members ofthe Senate, v,e ' ' ' " / ^ U» streets ot Ameriea. 

assault weapons legislation was to ''"P ""P-̂ ^^^^^^^^^ Israeli gun 
The weapons planned for export weapons Congress 
manufacturer are flincilonally no different ^ ' ' ^ ^ J „ ^ a,; p„aldential 
"tentionally banned and those - " P ^ X T u U e ^ t ^ T r & e ^ * ^ ^ ^ can pull the 
Directive of 1989: they are f ' ^ f ; ; ^^ -^„ r^^^^^ the hip as opposed 
^gger, the pistol grip Is ̂ i ^ f ^ ^ ^ ^ ' ^ ^ ; : ' , ^ ' ^ : ^ , be made faUy-automaUc, and 
to target shooting, with sllghl 30 50 or even 100 bullets. In shon. , 
rerewe^sVJete 'Ct^plXr^^^^^^^^^^ 
Off our streets and out of the hands of crimmels. 
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These weapons arc not designed for hunting. RBiher, they hjvc become the 
weapot[̂ f chd«7o^ grievance kilkrs, gangs, and those who use thetn against policê  

r W d io Sn large ntimbers in close combat, and as such have no pla« on the 
sireeis of a civilized society. 

Mr President, the 1994 Crime Bill included IcgUlation that banned 19 specific 
types o^^^seS"^atic assault weapons, including the Uzi and Galil. m Dcpaitoicni 
S t i c r " d that, ftom TO 1992 through ^aV. 1995^0 poUcc of̂ ^̂ ^̂  
murdered with assault weapons. After implemcntaaon of tite Cnme B Jl, 
?995 there has been only one kUling of a police officer with an assault weapon, and the 
number of banned weapons traced to crimes has dropped precipitously. 

Practically eveiy other day there is anodier new* report of incidents involving 
assault weapons used ih bank robberies, drive-by shootings and revenge loUmgs. A 
police officer in Tacoma. Washington was kiUcd by «n » " ^ ^ 7 1 ^ 1 ) ^ ^ ^ ^ 
We all saw on the CBS program 48 Hours last week, the chilhng footage of two bank 
robbers in Los Angeles who. dressed in full body armor and carrying assault weapons 
w'hTousa;^ of rounds of ammunition, fearlessly tpok on more than 00 Us Angeles 
police officers n m n — ^ ' ^ ^ ^̂ "̂̂  Pĝ row wPiPonB frnm • ncirby 
^un i iore try prtjtecl t h c m i c l y a 

Mr President, wc do net need more assault weapons on die streets of America-
We urge you to use your executive authority as Prtsidcnt to prevent this tiawfcr of arms 
TO American streets on behalf of public safety. 
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Winitth g)tate£( Senate 
WASHINGTON, DC 20510-0504 

(202) 224-3841 

October 17, 1997 

Mr. Rahm Emanuel 
White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Dear Rahm: 

I am sending you a copy of the letter I sent to Secretary Rubin today regarding 
using executive authority to temporarily suspend the importation of semiautomatic assault 
weapons. I believe that the administration can and should review these weapons based on 
the intent of Congress established in the 1968 Gun Control Act. 

I ask that you take a personal look at the material I am sending you which includes 
a September 26 report from the Congressional Research Service. I believe you will fmd 
this report persuasive and evidence that action is possible and appropriate. 

Please let me know your thoughts. 

With warmest personal regards. 

Sincerely yours, 

Dianne Feinstein 
United States Senator 

DF:msm 
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The Honorable Robert Rubin 
Department of Treasury 
1500 Pennsylvania Avenue, NW 
Washington, DC 20220 

Dear Mr. Secretary: 

As you know, thirty Members of the Senate have sent a letter to President Clinton, 
a copy of which is attached, asking that he utilize his executive authority to temporarily 
suspend the importation of semiautomatic assault weapons pending a review of the 
suitability of those weapons under the 1968 Gun Control Act. The Act specifically grants 
broad discretion to the Secretary of the Treasury to decide whether a type of firearm is 
generally recognized as particularly suitable for or readily adaptable to sporting purposes. 

Information firom the Bureau of Alcohol, Tobacco and Firearms indicates that tens 
of thousands of semiautomatic assault weapons fi-om more than a dozen foreign nations 
have either been imported in the last two years, or are pending importation. These 
weapons are not suitable for nor readily adaptable to sporting purposes as required by the 
1968 Gun Control Act and therefore should not be granted permits for importation to this 
country. 

Additionally, hundreds of thousands of foreign-made high capacity ammunition 
feeding devices, able to hold more than 10 bullets, are continuing to come into the 
country under a grandfather clause in the 1994 Assault Weapons legislation which bans 
the manufacture, sale, transfer and possession of these clips. Over two and a half years 
have passed since enactment of this law, more than enough time for any inventory already 
purchased and awaiting shipment at the time of passage to have been sent. 

I am attaching what I believe to be a defmitive report by the Congressional 
Research Service dated September 26 that states that the President ofthe United States 
and Secretary ofthe Treasury have clear authority to suspend the importation of firearms, 
ammunition or accessories. 

Military-style semiautomatic assault weapons present a substantial threat to law 
enforcement officers and the public. A police officer was killed in Alabama just last 
Friday by an assailant with an AK-47 and a 100-round magazine. Two other law 
enforcement officers were killed last month in North Carolina during a midday traffic 
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stop by two teenagers with an AK-47. A police officer in Washington State was killed in 
August by an assailant with an SKS semiautomatic assault rifle. Also that month, 
suspected gang members sprayed dozens of bullets from an AK-47 at a crowd of 20 
people standing outside a home in Santa Ana, California, killing one person and injuring 
4 others. Incidents of police killings, drive-by shootings and grievance killings with 
semiautomatic assault weapons are too numerous to list and well known to all. These 
weapons are not designed for sport and, as such, present a threat to the security and well 
being ofthe American people. 

The executive order issued by the Secretary of the Treasury in 1989 and approved 
by President George Bush clearly sets a precedent for suspending importation of assault 
weapons. Two weapons recently approved for importation are of the same types 
suspended by the Treasury Department in 1989, the Uzi-type and Galil-type 
semiautomatic assault rifle. These weapons are manufactured by the State-owned 
munitions company, Israel Military Industries, Ltd. I have written a letter to Prime 
Minister Binyamin Netanyahu urging that the Israeli government discontinue the 
exportation of these weapons to the United States. That request is being considered at the 
highest levels. 

This Administration has taken a strong position against assault weapons. I believe 
that unless the Administration is prepared to extend this same stance against assault 
weapons being imported to the United States, it makes a mockery of all that we have tried 
to do to make our streets safer, prevent police from being assassinated and to remove 
from the reach of criminals, military weapons of significant destructive potential. 

I urge your serious consideration of and immediate action on this issue. 

Very truly yours. 

Dianne Feinstein 
United States Senator 

Attachments: 
Congressional Research Service Report 9/26/97 
Senators letter to President Clinton 
Senator Feinstein letter to Prime Minister Netanyahu 
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TO Honorable Dianne Feinstein 
Attention: Wilkie Green 

Suaan Kennedy 

FROM American Law Division 

SUBJECT (1) Standards Used to Determine Whether a Firearm Is 
•Particularly Suitable for or Readily Adaptable to Sporting 
Purposes" in Order to Permit the Issuance of an Import 
License 
(2) Authority of the President or Other Executive Officer to 
Ban Importation of Particular Fireanns, Ammunition and/or 
Related Acceasoriee Without Reference to Their Country of 
Origin 

This is in response to your request for infonnation as to (1) what standards 
have been, are or might be used to determine whether a particular fireann, type 
of ammunition, or firearm accessory (e.g. an ammunition clip) is "particularly 
suitable for or readily adaptable to sporting purposes" in order to permit the 
issuance of an import license under 18 U.S.C. 925(d)(3); and (2) what authonty 
the President enjoys to ban the importation of such firearms, ammunition, or 
accessories without reference to the country in which they were manufactured, 
have been assembled or from which they are to be shipped. 

Summary 

The first "suitability" standard used by the Bureau of Alcohol, Tobacco and 
Firearms (ATF) was based upon a presumption that only handguns were likely 
to be found unsuitable and that those least likely to survive scrutiny were those 
that most closely resembled "Saturday Night Specials." Under this standard, 
quality and price weighed heavily, and simple amusement waa stripped from the 
concept of "sporting purpose" (if it ever resided there) with the determination 
that "plinking" or target practice on randomly selected bottles and cans was a 
pastime and not a "sport." 

Next, ATF abandoned the "only-handguns" presumption with respect to two 
varieties of shotgun whose features rendered them particularly suitable for 
nonsporting purposes, e.g., military or law enforcement purposes, but were 
"generally recognized" as not suitable for purposes of hunting or competitive 
shooting. 
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Finally ATP moved to a process under which it detennined the class of a 
firearm for which an import license was being sought, e.g., semiautomatic 
assault rifle, according to the type of fireann involved; its P;i«"P»« P̂ '̂ P°̂ ^̂ ^̂  
use; which of its features made it particularly suitable for P"J"P^^ 
which made particularly unsuitable for sporting purposes; and whether, among 
those particularly conversant with hunting and competitive "booting the 
ffreann was generally recognized as suitable or adaptable for use in their sport. 

The President and the Secretary ofthe Treasury etyoy extensive authority 
to impose an import ban upon a particular type of ^^f"' 
accessory. The Gun Control Act of 1968 as enacted vested virtually unbridled 
discretion in the Secretary. The amendments to the Act which support the 
contention that the Secretaiy is compelled to permit '«P°^Jj°° J^J^ /̂f̂ ^^^ 
with the applications qualifying for exceptions under section 925(d) have tnus 
far been interpreted generously. 

The President has either explicit or apparent authority to impose a import 
ban covering various fireanns. ammunition or accessories under a number ot 
other statutes. The International Emergency Economic Powers Act, 50 
1701 et seq., gives him general authority to regulate foreign commercial 
transactions when he considers it necessary to deal with an unusual and 
extraordinary threat, which has its source in whole or in outside the United 
States, to the national security, foreign policy, or economy ofthe United States. 

He has already invoked this authority to revive P'^o^^^"^!:.^^!,^?" g 
Administration Act of 1979 and the Arms Export Control Act. E.O. 12924 &y 
Fed.Reg. 43437 (Aug. 10. 1994). 50 U.S.C. 1701 note The rê ĥ th« ^ms 
Export Control Act is particular pertinent since in declares that in furtherance 
of world peace and the security and foreign policy of the Umted Statea the 
President is authorized to control imports . . . of defense articles and femces 
22 U.S.C. 2778(a)(1). The Export Administration Act empowers to President to 
regulate military exports including the authority to restrict the transfer of goods 
within the United SUtes, 50 U.S.C App. 2404(a). ATF's reference m Gun South. 
Inc. to the smuggling of foreign semiautomatic assault rifles out of this countiy 
suggests the kind of predicate that might bolster a claim that the Export 
AcSinistration Act under appropriate circumstances authorizes an import ban 
on various types of firearms, ammunition or accessories. 

These statutory powers supplement and cany into execution broad powers 
the Constitution vests in the President to conduct fo-^'P JT^^^ 
commander-in-chief, and to see to the faithful execution ofthe law. U.S.Cons1L 
Art.n §§2, 3. Judicial descriptions of these powers and of Plenary authority to 
control the flow goods and persons across our borders document the breadth of 
discretion they convey. 

Evolution ofthe Search for a Standard 

The 1968 Gun Control Act prohibits importing fireanns or ammunition 
except as authorized by the Act. 18 U.S.C. 922(Z). The Act authonzes the 
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Secretary of the Treasury to license imports, inter aZia if the fireann or 
^um^ion in question "U of a type that does not fall within the ^^f^^ono^ 
a fireann as defined in section 6845(a) ofthe Internal Revenue Code of 1954 and 
V generally recognized as particularly BuitabU for or readdy adaptable 
L^purposee%iclu6ing surplus military fireanns, except in any case where 
Z l ^ r e t ^ has 'not authorized the importation ofthe P-"û ^̂ ^̂ ^̂ ^̂  
T,ar«ar«nH it shall be unlawful to import any frame, receiver, or barrel ot sucn 

added).' 

Shortly after passage ofthe 1968 Act, the Secretaiy of Treasury appointed 
a Fireanns Evaluation Panel "to provide guideUnes for implementation ofthe 
'sporting purposes' test of section 926(d)(3).- Bj^r^auof^ohol^ob^^^^^ 
Fireanns. Bepor* and Recommendation of the ATF Working Oroup on the 
ImpoTtiibUit^ of Certain Semiauta^^^ 
mô t Often cited example of fifearii abuse Involved ''S t̂̂ 'd^y ^'^ht Spec a^^ 
inexpensive and usually poor quality handguns, and the Panel s '̂ onsideraUons 
apparently dealt almost exclusively the development of guidelines to detenmne 
whether a particular handgun should be considered a Saturday Night Specia 
and consequently be subject to an import bar, Report at 3. The Panel did not 
propose criteria for evaluating rifles and shotguns under section 925(d)(3) 
Report at 3.̂  And for many years thereafter, the question of what type of 
fireann other than a handgun might fail the "sporting purposes test never 
arose. Report at 4. As the statute then required, applicants for l;«ns«s wer^ 
simply asked to indicate how a particular firearm qu^ified "̂ ^̂ ^̂  j^I'.^ Jĝ f̂ 
pu^oses" test, see e.g.. §3(b)(4)(interim regulations). 33/«d.«e^^ 15J33 (Oct ̂ ^̂^̂  
1968) But its does seem to have been agreed early on that "plinking- y shooting 
a bottles and cans randomly -- should be considered more of a P « f ^ 
sport - and that othenrise virtually every fireann might thought suitable for 
"sporting purposes," Report, Attachment 3 at 2. 

Apparently, the first instance of a failure to meet the "sporting purposes-
test occun-ed with a 1984 attempt to import South Afruran «^otguns desired 
for riot control. "When the import was asked to provide evidence of sporting 
purposes for the weapon, ATF was provided information that the weapon was 

' The full text of section 925(d) and of 26 U.S.C. 6845 cited above are 
appended. 

2 See also Hurst, "Debate Rages on Imported Guns: Just What Is a Sporting 
Weapon?" Los An^^* Times 27-8 (Feb. 26. 1989). The Bureau of Alcohol 
TobTco anJ Fire^ms (ATF) did use the panel recommendations to devê ^̂ ^ 
criteria and an evaluation sh«et (ATF Form 4590) to detennine whether import 
Ucenres^ould be issued for a particular type of handgun that favored larger, 
header. Mgber caliber, multi-feared hand^ns (i.e ^-^^f^^l^^^J^l^^^^ 
likely ti be well made, more expensive, and less easily concealed; "Ot SaUin^y 
nigh^ specials), see ATF Form 4590 in Report and RecommendaHon of the ATF 
w f r L ^ Groip on the Importability of Certain Semiautomatic Rifles at 
Attachment 2. 
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suitable for police/combat style competitions." Report at 4. The license was 
denied. 

Two years later a second shotgun application was denied when the Bureau 
concluded that due "the weight, size, bulk, designed magazine capacity, 
configuration, and other factors" the shotgun (a "USAS.12") was not generally 
recognized as "particularly suitable for or readily adaptable to « ^POrting 
purpose," Gilbert Equipment Co., Inc. v. Higgins, 709 F.Supp^ 1071, 1074 
(S D Ala. 1989). At least then, the ATF was of the view that the generally 
recognized' component requires both that the fireann itself or the type of 
firearm to which the subject firearm is being compared, has attained general 
recognition as being particularly suitable for or readily adaptable to sporting 
purposes, and that a particular use of a fireann haa attained general recognition 
as living a 'sporting purpose,' or that an event has attained general recognition 
asbeinga'aport' before those uses and/or events can be'sporting pun>o8es or 
•sports' under §925(d)(3).- Gilbert Equipment Co.. Inc. v. Higgine,109 F.Supp. 
at 1075 "The bureau determined that the USAS-12 weighed 12.4 pounds 
unloaded, and this weight makes the gun extremely awkward to carry for 
extended periods, aa used in hunting, and cumbersome to lift repeatedly to fire 
at multiple small moving targets as used in skeet and trap shooting, ihe 
bureau also determined that the USAS-12 contains detechable magazines which 
permit more rapid reloading. A large magazine capacity and. rapid reloading are 
miliary features, according td the J>^au. The bureau also opined that the 
o^rair ippearance of the weapon was radically different from tTadî tipnal 
sportmg shofguhs, and strikingly similar to shotguns designed specifically for 
or modified for combatnaw enforcem'erî ar̂ ^̂  Further, the bureau 
determined that the activities that the USAS-12 waa designed for, various police 
combat competitions, have not attained "general recognition" as shotgun sports, 
Gilbert Equipment Co., Inc. v. Higgins, 709 F.Supp. at 1075. 

During the same year. Congress amended section 925(d)(3) and removed the 
provision that compelled import pennit applicants to demonstrate that the 
firearm they sought to import was generally recognized as suitable or adaptable 
for sporting purposes. Congress also added a provision for conditional import 
approval and rephrased the statute so that where it had once declared that the 
Secretary "may" issue import licenses, it now statea that the Secretaiy shall 
issues such licenses, compare, 18 U.S.C. 925(d)(3)(1982 ed.), with, 18 U.S.C. 
925(d)(3)(l988 ed.). 

Soon thereafter. President Bush was asked about the prospect of increasing 
gun control measures during a series of question-and-answer flessions ̂ ith the 
press There were references to the killing of school children with a Chinese 
AK.47 and the President indicated he felt there were Bufficient laws on the 
books to cover importation and criminal use firearms, 25 ^^^J^^^^'^^^^^f?" 
Presidential Documents. 209-10, 222 (Feb. 16. 21 1989). The President late, 
noted that he had asked William Bennett, the newly named Drug Czar, to look 
into the extent to which the availability of automatic and eemi-automatic 
weapons contributed to dnig-related violence and whether adjustments in the 
understanding of "suitable for sporting purposes" could be made consistent with 
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the interests of law abiding firearm owners 25 Weekly Compilation of 
Presidential Documents, 294, 370 (Mar. 7, 17. 1989). 

Within days, Mr. Bennett and ATF announced a temporary «"«P«'J«̂ ^̂ ^̂  
import licenses for an array of "assault type weapons," in order to allow ATF to 
rTisess its approval of several applications to import the BU P̂̂ Ĵed ^̂ ^̂ ^ 
Under an accelerated review, the Bureau [reviewed] each permit to determine 
if it erroneously concluded that the rifles are 'generally suitable for a sporting 
iul^rser GJsouth. Inc, v. Brady, 877 F.2d 858 859 (11th Cin 1989). The 
ba^^applied to licenses for AK47 type, Galil type, Uzi carbine. Be«ttaJJC70 
type, M16/22 type and GalilA22 type rifles, among others. Report, Attachment 1. 

A licensed dealer with an import license held under suspension challenged 
ATF's authority to suspend existing licenses. The Court of/^peals found the 
timporsS^a^spension'^within the impUcit authority of ATF "-d^r ^^^^^J^ 
925(d)(3)and reasonable in light of the fact that "(1) law enforcement agencies 
and officials reported a dramatic proliferation in the use of aasault-type nfles in 
criminal activity; (2) the Bureau's tracings branch showed a S-J-percent increase 
int races of assault-type rifles recovered fonn crime scenes; 3) several highly 
ll̂ bUcized murders in which assault rifles were used indicate their ̂ creased use 
in criminal activity; and (4) the Bureau's statistics revealed the smuggling of 
substantial numbers of fireanns out of this country for use in foreign crime. 
Gun Sou*;i. Inc. v. Brady, 877 F.2d at 866. 

The Court quoted from the section's origmaUegi^^ in support 
of the proposition that Congress intended to proESEit tffe ^PorUtion of 
fireanns^ubject to nanow exceptions and looked to Secretaiy of the^easury 
to effectuate their intent, Gun South. Inc. v. Brady, 877 F.2d at 862-63: 

Several portions ofthe legislative history emphasize Congress's intent 
to ban the importation of fireanns, and the Secretaiy s discretion in 
complying with this mandate. The Senate report to the Gun Control Act 
of 1968 provides that "[t]he existing Federal controls over interstate and 
foreign commerce in fireanns are not '"K"^"^"^ ^ / ' ^ ^ ^ ^ ^ ^ 9 7 
effectively cope with fireanns traffic within our borders. S.Rep No. 1097 
90th Cong.. 2d Sess. 80. In addition, the Senate report explains that 
Congress intended section 925(d)(3) to "curb the flow of surplus military 
weafons and other fireanns beingbrought into the United States which axe 
not particularly suitable for target shooting or hunting to P"vent such 
weapons being used for criminal means. S.Rep.No^ 1097 at 80̂  Furthe^ 
more the sponsor of the legislation, Senator Dodd, stated. Title IV 
prohibits importation of anns which the Secretary J^tennines are not 
suitable for research, sport, or as museum pieces . . . . The entire intent of 
tS Impo^tion section is U get those kinds of weapons that are u a by 
criminals and that have no sporting purpose. 114 Cong.Rec. S5556, S5582. 
S5585 (daily ed. May 14, 1968). 
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To accomplish ita purpose, the Court felt Confess had pven the Secreta^ 
fairly broad discretion to do its bidding. Gun South. Inc. v. Brady, 877 F.2d at 
863: 

The Senate Report notes that the Act gives the Secretary of the 
Treasury unusually broad discretion in applying section 925(d)(3): i ne 
difficulty of defining weapons characteristics to meet this target [of 
eliminating the importation of weapons used in cnmel. without 
discriminating against sporting quality firearms, was a m<y or reason why 
the Secretaiy of the Treasuiy has been given fairly broad discretion in 
defining and administering the import prohibition. . . . S.Kep.No. loui, 
90th Cong., 2d Sess. 38 (1968). In fact, such broad discretion was a m^or 
concern ofthe opponents ofthe bill: "The proposed restrictions of Title IV 
would give the Secretary of the Treasury unusually broad discretion to 
decide whether a particular type of firearm is generally recognized as 
particularly suitable for, or readily adoptable to, sporting purposes. . . . 
S.Rep.No. 1097. 90th Cong., 2d Sess. 255 (1968)(Individual Views of Sens. 
Dirksen, Hruska, Thurmond and Burdick on Title IV). 

The Court did acknowledge, however - and the dissent emphasized - that 
Congress, by its amendment, had "mandated the Secretaiy to authorize the 
importation of firearms falling within one ofthe four excepted categones, Oun 
South, Inc. V. Brady, 877 F.2d at 863. 

The review, conducted during the temporaiy suspenaion of the licenses 
under attack in Gun South. Inc., began by identifying the type of firearin under 
consideration, i. e., "assault-type rifles . . . which generally met the following 
criteria: a. military appearancel,] b. large magazine capacity[, andj c. 
semiautomatic veraion of a machinegun," Report at 1. It f«lt compelled to do so 
becauae of its readihg of the legialative hiatory of section 92B(d)(3): [Slection 
925(d)(3) expressly provides that the Secretary shall authorize the importation 
of a firearm that is of a tyES that is generally recognized as particularly suitable 
for sporting purposes. . . . [fln its explanation of section 925(d)(3). the Senate 
Report on the Gun Control Act stated: This subsection gives the Secretary 
authority to permit the importation of ammunition and certain ty^ ot 
fireanns . . . S Rep.No. 1501, 90th Cong., 2d Sess. 38 (1968)," Report at 5-6. 

They concluded that the weapons under review represented a "distinctive 
type of rifle distinguished by certain general characteristics which are common 
to the modern military assault rifle" and that "the modern mihtary assault rifle 
contains a variety of physical features and characteristics designed for military 
applications which distinguiahes it from traditional sporting nfles. 

' "These features and characteristics are as follows: 1. Military 
Configuration, a. Ability to accept a Darge capacity] detachable magazine. . . . 
b. Folding/telescoping stocks. . . . c. Pistol grips [that protnide conspicuously 
beneath the action of the weapon]. . . . d. Ability to accept a bayonet. . . . .ê  
Flash suppressor. . . . f Bipods [as an integral part of the firearm, either 
attached or aa an easily accommodated feature]. . . .g. Grenade launcher. . . . h. 
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Whether these types of rifles were suitable or could be adapted ^Porting 
purpoaes depends in part on the meaning of "sporting purposes. The report 
again cited legislative history. 

Section 925(d)(3) had originally been enacted as part of Omnibus Crime 
Control and Safe Streets Act where its purpose had been dê cnbed as an 
attempt to "curb the flow of surplus military weapons 
brought into the United States which are not particularly suitable for target 
shooting or hunting. The provisions concerning the importation of firearms 
would not interfere with the bringing in of cunrently Produced fireanns. such as 
rifles, shotguns, pistols, or revolvers of recognized quality ^^^f. ^ .̂̂ ^^^^^^^ 
hunting and for recreational purpose, or personal protection, S-Rep-No. ius /, 
90th Cong., 2d Sess. 80 (1968). The AFT report points to other segments ofthe 
U^lative histoiy the fireanns used for "sporting purposes" are distinguished 
from those used for military purposes including references in Senate committee 
report on the Gun Control Act that noted an intent to permit importation of 
"qSality made, sporting fireanns. including . . . rifles such as those manufactured 
and imported by Browning and other such manufacturers and importers of 
Searms," S.Rep No. 1501. 90th Cong., 2d Sess. 38 (1968). This at a time when 
-the rifles being imported by Browning . . . were semiautomatic and manually 
operated traditfonaUporting rifles of high quality," RepoH at 2 More telling is 
the colloquy where one of the Senate sponsors of the legislation confinns a 
coUeague's assessment "that despite the fact that a military weapon may be used 
in a sporting event, it [does] not, by that action become a SEKirting nfle, 114 
Cong.Rec. 27461-462 (1968)(remarks of Senators Hansen and Dodd). 

This history - coupled with the language and structure ofthe Gun Control 
Act and interpretation of earlier evaluation (rejecting random target practice 
bottles and cans as a -sport") - led te the AFT report's '̂ oricluaion that sportmg 
purpose- should be narrowly limited to "the.Mdjtionsl„sport8.o^ 
organized marksmanship competition", Report at 10. 

The ATF report decided whether the firearms subject to the temporary 
import suspension were suitable or adaptable for these traditional sporting 
puJ^fses by using their own observations and by consulting -^th those 
LsTciated 4 h traditional sporting uses. So in addition *° dete".imng whether 
a rifle in question was marked by features more in keeping with military tl̂ an 
sporting purposes or how it was described by technical writers, m advertising 
â d by fmpoAers, AFT solicited the views of state 
^ide l hunting and shooting sports journalists, and the organizers of shooting 
flpetitions ^ to whether they considered the rifles in question suitable or 
readily adaptable for sporting purposes. Report, Attachment lU. 

The ATF report recommended that the temporaiy import ban be made 
pennanent for most ofthe rifles under consideration; for a few, like the Valmet 

Nieht sights . . . . 2. [Sjemiautomatic version of a machinegun, [and] 3. [T]he 
riflfL "hambered to accept a centerfire cartridge case having a l-gth of 2.25 
inches or less [in combination with other military features]. Report at 6-9. 
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Hunter and Galil/22 type, it recommended the ban be b^ed iJcport at 15, 
Attachments 7, 8. The impact of its recommendation was aiuted in 1994 when 
the Violent Crime Control and U w Enforcement Act outlawed until September 
13,2004 semiautomatic assault weapons manufactured after September la, laaa 
and large capacity ammunition feeding devices, 18 U.S.C. 922(v), (w). 

The ATF report identifies the most recent process used to develop the 
standards by which to Msess suitablllity or adaptability for sporting purposes. 
It does not suggest that this is the only process that it might be employ m the 
future. In this context, it might be worth noting that the cunent process does 
not explicitly require consideration of the extent of criminal use or the 
suitability for criminal purposes of a particular type of fireann, no^tVuitanding 
the importance of those considerations in the histoiy of section 925(d)(3) and its 
subsequent interpretation. 

Executive Authority 

The Executive Branch has considerable authority under existing law to 
impose an import ban on various firearm, ammunition or accessories. Firsl^ the 
Gun Control Act makes it unlawful to import any firearms or ammumtion 
without the approval of the Secretary of the Treasuiy: "Except as provided in • 
section 925(d) of this chapter, it shall be unlawful for any person knowingly to 
import or bring Into the United States or any possession thereof any firearm or 
ammunition. . . ." 18 U.S.C. 922(0- The provisions of section 925(d) were 
amended in 1986, so where it had been previously said that the Secretary may 
authorize imports under various conditions, it now provides that the Secretary 
"shall" authorize them under those circumstances. 

Gun South, Inc. concluded that Congress intended in the Gun Control Act 
to ban firearm importation subject to the exceptions found in section 925(d) and 
meant to afford the Secretary ofthe Treasury, through ATF with f^rly ^joad 
discretion to flesh out those exceptions. Gun South. Inc. v. Brady, 877 * .ZQ. at 
861-65. 

Thia authority unquestionably includes the power to proscribe importation 
of firearms, ammunition or acceasoriea that may not be lawfully be possessed. 
It seems beyond contention for example, that the Secretary may bar the 
importation of those semiautomatic assault weapons and large capacity 
ammunition feeding devices whose possession Congress f f «̂  "^f" 
the 1994 Violent Crime Control and Law Enforcement Act, 18 U.is.U. szzivj, 
(w)." 

The Secretary also appears to eiyoy broad authority to define the standards 
for detennining suitability or adaptability to sporting purposes and to 
promulgate the regulations governing the application of those standards. As a 

* See e.g., 27 C.F.R. 178.119 (application requirements for those seeking to 
import ammunition feeding devices). 
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general principle of administrative law. the courts will give great deference to 
tISe constmction of a statute by the agency responsible for its administration 
They will in fact accept the agency's reading where it is at all creditable. Auer 
V. Robbina, 117 S.Ct. 905, 909 (1997). 

The histoiy of Treasury Department interpretation of its prerogatives 
under the statute reveals a general inclination to allow fireanns to be imported 
unless it becomes apparent that a particular type of firearm no onger fits 
comfortably beneath the cloak of a sporting purpose. Thus, it f occluded that 
cheap, poorly made handguns seemed more likely to be devoted to robbing 
convenience stores than to being used for hunting or marksmanship conteŝ ^ 
And it similarly deduced that shotguns designed for South Afncan not control 
during the days of apartheid could not reasonably be called sporting, 'i^ally, 
it announced that semiautomatic assault rifles whose characteristics made them 
particular well suited for military purposes but especially ill suited for hunting 
or competitive shooting did not qualify for the sporting purposes exception. 

There is nothing in any of these decisions to suggest that these examples 
exhaust the universe of all possible nonconforming types of ^rearms or 
standards by which to assess them. In fact, ATF's analysis described in GiJ6crt 
Equipment and ito report on semiautomatic aaaault rifles seem to venfy that the 
list of firearms now under an import ban is not necessarily complete and that . 
any number of other types of fireanns, ammunition or accessors under the 
proper circumstances might be found unsuitable for sporting purposes and thus 
ineligible for importation under a standard developed by using the proĉ ^̂ ^ 
described in the ATF report or under some other atandard. ATF eiyoys 
considerable discretion to formulate future standards for the sporting purposes 
exception under the Gun Control Act as long as they appear to have some 
reasonable foundation. 

But there seem to be other authorities upon which the Executive might call 
upon to regulate or outiaw the importation of various types of firearms, 
ammunition or accessories. 

The Intemational Emergency Economic Powers Act (lEEPA) empowers the 
President to partially or completely bar various intemational commercial 
^ansactions when he considers it necessary to deal with an "-nj""^ 
extraordinary threat, which has ite source in whole or in P^^ ^"^fl'*^,^;.^;^^ 
States, to the national security, foreign policy, or economy ofthe United btates, 
50 U.S.C. 1701,1702. 

The President haa used this authority to revive portions the Export 
Administration Act and Arms Export Control Act. '̂ ^̂  " ^ ^ ^ J ^ ^ ^ ^''^^t 
Act 22 U S C 2778, expreaaly authorized the Preaident to regulate trade in 
fife'aSa and other defense articles and services "in furtherance of worid peace 
^ d ^ e "curity and foreign policy of the United Stetes." The re^la^ion. 
implementing this authority for purposes of irnporting fireanns, ̂ "J r̂utî ^^^ 
and accessories, 27 C.F.R. pt.47 (esp. §47 2), adopt the regulationB that 
implement the authority under section 925(d), 27 C.F.R. pt. 178, but this 
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distinct authority appears sufficient to support a different ti-eatment if the 
President thought it appropriate. 

Somewhat more tangentially, the Export Adminiatration Act of 1979, as ite 
name suggeste, addressed exporte primarily with an eye, in part, to the use ot 
export conti-ols "to reati-ict the export of goods and technology which would 
make a significant conti-ibution to the military potential of aiiy other country 
or combination of counti-ies which would prove detrimental to the national 
security ofthe United Stotes" or "where necessaiy to further significantly the 
foreign policy of the United States or to fiilfill its declared international 
obligations," 50 U.S.C App. 2402(2)(A).(B). To this end, the President may under 
some circumstances "curtail the transfer of goods or technology withm this 
country," 50 U.S.CApp. 2404(a)(1). 

These statutory authorities carry into execution powers the Constitiotion 
grante the President. The power of the President as commander m chief of the 
anned forces; his power over foreign relations, and his responsibility to see that 
the laws are faithfully executed have been called upon in the past to fi in gaps 
in statutory authority. With statutory adornment, they 
-When the President acte pursuant to an express or implied authorization from 
Congress, he exercises not only his powers but also those delegated by Congress. 
In such k case the executive action 'would be supported by the strongest 
presumptions and the widest latitude of Judicial inteiTretotion,̂ andt̂ ^^^^ 
Sf persuasion would rest heavily upon any who might attack it Domes & 
Moore v, Regan, 453 U.S. 654, 668 (1981), quoting Youngstown Sheet & Tube 
Co. V. Sawyer, 343 U.S. 579, 637 (Jackson, J. concuning). 

In the case of imports, "[s]ince the founding of our Republic, Congress has 
granted the Executive plenary authority . . . to prevent the introduction of 
contraband into this country." United States v. Montoya de Hernandez, 473 U.b^ 
531 537 (1985). When, as will ofî n occur, the regulation of imports coincides 
with the overall conduct of nation's relation with other nations, then we are 
-dealing not alone with an authority vested in the President by an "^rtion of 
legislative power, but with such an authority plus the very delicate, plenary ar̂ d 
exdusive power ^f the President as the sole organ ofthe federal government m 
the field of international relations - a power which does not require as a bâ is 
for its exercise an act of Congress. . . ." United States v. Curtisŝ Wnght Export 
Corp., 299 U.S. 304, 319-20 (1936). 

It does not seem unlikely that any number of circumstances might exist 
that would justify a President to exercise the powers of his office m the form of 
sSi import ban on a particular type of fireann, or a particular kind of 
ammunition or accessoiy. In fact, the trade 
Iraq, Libya, and Cuba already do this and more, see 50 U.S.C. 1701 note. 31 
C.F.R. pt. 515, 535, 550, 560. ^^^\ -^^^Jt^^^/^ 

Charles Doylft̂  
Senior Specialist 

7-6006 
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18 U.S.C. 926(d) 

(d) The Secretaiy shall authorize a firearm or ammunition to be imported 
or brought into the United States or any possession thereof if the firearm or 
ammunition- . „„„ 

(1) is being imported or brought in for scientific or research purpoaea or 
is for use in connection with competition or training purauant to chapter 401 
of title 10; . J r J • 

(2) is an unserviceable firearm, other than a machinegun as defined in 
section 6845(b) ofthe Internal Revenue Code of 1954 (not readily restorable to 
firing condition), imported or brought in as a curio or museum piece; 

(3) is of a type that does not fall within the definition of a firearm as 
defined in section 6846(a) ofthe Intemal Revenue Code of 1954 and is generally 
recognized as particularly suitable for or readify adaptable to sporting purposes, 
excluding surplus military firearms, except in any case where the Secretaiy has 
not authorized the importation of the firearm pursuant to this paragraph, it 
shall be unlawfiil to import any frame, receiver, or banel of such firearm which 
would be prohibited if assembled; or . x. ^x. 

(4) was previously taken out of the United States or a possession by the 
person who is bringing in the firearm or ammunition. 
The Secretary shall permit the conditional importation or bringing |n of a 
firearm or ammunition for examination and testing in connection with the 
making of a determination as to whether the importation or bringing in of such 
firearm or ammunition will be allowed under this subsection. 

26 U.S.C. 5845 

For the purpose of this chapter-
(a) Firearm.-The tenn "firearm" means (1) a shotgun having a barrel or 

barrels of less than 18 inches in length; (2) a weapon made from a shotgun if 
such weapon as modified has an overall length of less than 26 inches or a barrel 
or barrels of less than 18 inches in length; (3) a rifle having a ban-el or barrels 
of less than 16 inches in length; (4) a weapon made from a rifle if such weapon 
as modified has an overall length of less than 26 inches or a barrel or banels of 
less than 16 inches in length; (5) any other weapon, as defined in Bubsection 
(e); (6) a machinegun; (7) any silencer (as defined m section 921 of titie 18 
Uriited States Code); and (8) a destnictive device. The tem firearm shall not 
include an antique fireann or any device (other than a ^acbnegun or 
deatanictive device) which, although designed as a weapon, the Secretary finds 
by reaaon ofthe date of ite manufacture, value, design, and other characteristics 
is primarily a collector's item and is not likefy to be used as a weapon^ 

(b) Machinegun."The term "machinegun" means any weapon which shoote, 
is designed to shoot, or can be readify restored to shoot, automatically more than 
one shot, without manual reloading, by a single fiinction of the trigger. The 
term shall also include the frame or receiver of any such weapon, Pajt 
designed and intended solefy and exclusivefy. or combination of parte designed 
and intended, for use in converting a weapon into a machinegun. and any 
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combination of parts from which a machinegun can be assembled if such parts 
are in the possession or under the control of a person. J „„HP or 

(c) Bifle.-The tenn "rifle" means a weapon designed or redesigned, made or 
re J d e , and intended to be fired from the shoulder and designed - redesigned 
anTmade or remade to use the ener^ of the explosive in a ̂ -ed câ ^̂ ^̂ ^̂ ^ 
onlv a single projectile through a rifled bore for each single pull of the tngger 
^ d ah Jfncirde any auch weapon which maybe readify restored to fire a fixed 

' '^)"s£teun -The term "shotgun" means a weapon designed or redeaigned. 
m a i t l ^ a d e ^ a n d intended^o be fired from the f ^ ^ ^ ^ ^ ^ ^ L ' ^ 
redesigned and made or remade to use the energy of the explosive >n a tixeo 
shot̂ "^ shell to fire through a smooth bore either a number ^^ -̂̂ ^^^^^^^^ 
shot) or a single projectile for each pull of the ti:igfier, and ̂ ^^^^^^^^^ 
such weapon which may be readify restored to fire a fixed shotgun shell. 

( ? X oAer weapon.-The tenn "any other weapon" means any weapon or 
device câ b̂le of being concealed on the person from which a "bot can be 
S a r r e d through the energy of an explosive, a pistol or revolver having a 
b^el with a smooth bore designed or redesigned to fire a fixed «botgun shell 
X o n T w i t h combination shotgun and rifle banels 12 inches or ^ / J jess than 
18 inches in length, from which onfy a single discharge can be made from either 
iax^S ^thout man^ reloading, and shall include any such weapon which may 
bf^eadily restored to fire. Such term ahall not include a pistol or a revolver 
having a ̂ ^̂^̂^̂^̂^ or rifled bores, or weapoi. designed -ade - ^̂ ^̂ ^̂ ^ to 
be fired from the shoulder and not capable of firing fixed ammunition. 

rn no«truetive device-The term "destnactive device" means (1) any 
explosle n^n^^^ ' ' ' ' ' ' ' X ~ ^ ^ ^ ' u . o r l t Y . . n four ounces, (D) - a U e hav.ne an exp osjj^ o 
incendianr charge of more than one-quarî r ounce, (E) imne, or tF) simuar 
r^ce (?) sSiv type of weapon by whatever name known which will, or which 
maTbe r'L^^c^^e^ed to' expe'l a Projectile by the action of an e.P -̂ ^^^^^ 
other propellLt, the barrel or banels of which have a °f ^̂^̂^̂^̂^̂  
one-hdf inch in diameter, except a shotgun or shotgun ^^^^ ̂ Ĵ '̂fĴ ^̂ ^̂ ^̂ ^̂ ^ 
r,nda is generally recognized as particularly suiteble for sporting purpoaes, ana 
[3)t^^ S T r l L t i o n ofparte either designed or intended ^-^"(n ^ J I I ) an! 
^ y device into a destnictive device as defined in B-tparagr^hs (D - ^ f ^ ^ ^ 
from which a destnictive device may be readily assembled. T^^ tem 
-deluctiU device" shall not include any device which is -^^^^l^'^^^^^'Z 
r e S m e d for use as a weapon; any device, although onginalfy des gned for use 
'â  r ^ a p o n which is redesigned for use a aign^ing. P̂^̂^̂^̂^̂  
t h r o w i n g . ^ or ^ ^ ^ X : ; ^ ^ : ^ ^ T ^ e l Z ^ t ^ ^ a ^ l 
S^troTSl^^rofT^U^^^ CoL; or any otherclevî :ê ^̂ ^̂ ^̂ ^̂ ^̂ ^ 
Secretary finds is not likefy to be used as a weapon, or is an antique or is 
which the owner intends to use solefy for sporting purposes, 
(g) Antique fi-nn.^-The tem -.nt̂ ^^ 

1 - ^ : ^ ^ V ' Z Z : ^ ^ ^ or - o r e 1898 anĉ ^̂ ^̂ ^̂ ^̂  

matehlock, flintiock, percussion cap ^ f ^ l ^ ^ l ^ T T ^ ^ ^ ^ ^ ^ ^ ^ 
thereof, whether actually manufactured before or alter ine ye 
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»nv fTMrm uBine toed ammumtion manufactured in or before 1898, tor which 
Z f u l-ger manufactured in the United Sute, and not read.ly 
available in the ordinary channels of commercial trade. 

(WllT.aervieeable firearm.-The term "uneerviceable firearm meane a 
Brea™ wto^frSpabll ot diechargine « ehot ^ meane of an exploe,ve and 

includi mt^ufarturS^other than by one qualified to ^ ^ r - J " 
unto thie chapter), putting together, altering, any combination ot theae, 

" ' " ^ t ^ r l l ^ ^ ^ ' STSanafer- and the varioua derivativea of auch word 
a h a l u S e .elling, aaaigning, pledging, leaaing, loaning, pving away, or 

°*"(S'De^.iri?L°«rm "dealer- means any person, not a manufi.c«are^ 
immrter enraeed in the business of selling, renting, leasing, or loaning firearms 

- ' " c m r ^ b ^ ^ ^ e ° l ^ t " « = I ^ ^ ^ ^ 
engaged in the business of manufacturing fireams. 


