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U.S. Department of Justice ^l^'^^^htAA-

Office of Intergovemmental Affairs 

i]002 

Office of Ihc Director Washinston. D.C. 20530 

J u l y 10, 1997 

MEMORANDUM 

TO: 
FROM: 
SUBJECT: 

Elena Kagan 
Nick Gess 
Brady Act / Halbrook L e t t e r 

^IM^ lirw.r JlAiT )u COM., 

Elena -- Attached i s my d r a f t response t o the Halbrook / NRA 
l e t t e r on the Brady Act. I've given i t t o Beth Nolan & E l d i e 
Acheson. B a s i c a l l y , I want t o stay away from being drawn i n t o a 
b a t t l e of each of the 19 state s ' laws. Rather, I want t o cast 
Brady as a law enforcement i n v e s t i g a t i v e method, one which i s no 
d i f f e r e n t t h a t a wide v a r i e t y of other law enforcement a c t i v i t i e s 
which aren't graven i n any s t a t u t e s . 

Enclosures 
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Stephen P. Halbrook, Esquire 
10560 Main S t r e e t , Suite 404 
F a i r f a x , V i r g i n i a 22030 

Dear Mr. Halbrook: 

Thank you f o r your recent l e t t e r t o the President and the 
A t t o r n e y General concerning law enforcement e f f o r t s i n support of 
enforcement of the Brady Handgun Control Act. Your l e t t e r 
suggests a r a t h e r novel view of the law, one which bodes i l l f o r 
law enforcement's a b i l i t y t o p r o t e c t the American p u b l i c . 

I n our c r i m i n a l j u s t i c e system, Federal, s t a t e and l o c a l 
laws g e n e r a l l y authorize law enforcement agencies t o enforce the 
law. With the exception of c e r t a i n p a r t i c u l a r l y i n t r u s i v e 
methods of i n v e s t i g a t i o n . Federal and s t a t e laws do not g e n e r a l l y 
a u t h o r i z e s p e c i f i c i n v e s t i g a t i v e methods. Your a n a l y s i s seems t o 
suggest t h a t unless there i s a s t a t e law expressly a u t h o r i z i n g 
law enforcement t o conduct interviews or s u r v e i l l a n c e i n support 
of an i n v e s t i g a t i o n , t h a t law enforcement cannot conduct 
i n t e r v i e w s or s u r v e i l l a n c e i n tihat s t a t e . This i s , of course, 
not the case and, i f i t were, would deal a body blow t o the 
p u b l i c ' s s a f e t y . 

The Brady Handgun Control Act i s one of a panoply of 
a u t h o r i t i e s which e x i s t i n our s o c i e t y t o prevent crimes from 
o c u r r i n g i n the f i r s t place. Just as law enforcement h e a v i l y 
p a t r o l s highways and s t r e e t s w i t h s i g n i f i c a n t i n c i d e n t s of drunk 
d r i v i n g f a t a l i t i e s i n an e f f o r t t o prevent f u r t h e r such crimes 
from o c u r r i n g , the Brady Handgun Control Act i s designed t o 
permit law enforcement t o assure t h a t an i n d i v i d u a l may l a w f u l l y 
possess a handgun before the handgun t r a n s f e r takes place. 

Just as there are no s t a t u t e s which s p e c i f i c a l l y a u t h o r i z e 
enhanced drunk d r i v i n g p a t r o l s , yet law enforcement may, w i t h i n 
the l i m i t s of the law, conduct such p a t r o l s , we f i n d i t 
inconceiveable t h a t f o r law enforcement t o conduct pre-sale 
background checks, t h a t i t must have a s p e c i f i c a u t h o r i z a t i o n t o 
do so. Of course, those pr o v i s i o n s of the Act which create a 
f i v e - d a y delay t o permit the check t o take place, remain i n f u l l 
f o r c e and e f f e c t . 

U l t i m a t e l y , we view our request t o law enforcement t o 
continue doing what i t has done as e x a c t l y the s o r t of good 
cooperative law enforcement which the p u b l i c needs t o be safe and 
secure. We do not intend t o change our advice because t o do so 
would be l e g a l l y i n c o r r e c t and would put the c i t i z e n s whom we 
serve at s i g n i f i c a n t r i s k . 

END 
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the s t a t e s governing the du t i e s of law enforGemen^ Ho n^t- ^ 

Of s h e r i f f u L . r s \ a t r i a w K ' W 7 - 4 l 2 1 1 0 ; 4 T b . ; ' / / ' / ^ " " " " 

1994, federal diatrxct courts in Montana, MississloDi Arizona 

^hrTrVd/']?ctn"a\=^SInniip^e^rttf4 fn^^.^a"^.' ' ^ ^ ^ T ^ l 

The above po in t s t o the necess i ty o f p u t t i n a on i i n ^ 
T M ^ ^ " ^ ^ f e d e r a l i n s t a n t chec^ This t a sk should be accomolishpd wi-hh a i i -u. 1. ^"ecK, 
Meanwhile, i n u rg ing CLEOs to^eJIcu^e S e ^ B r a i y i t w ^ i o l ^ n t a r i l ^ ' w ; 
urge you t o i n f o r m them t h a t you do n o r t a r r a n t ?ha? t-ht^^^ 
l a w f u l l y do so under the laws of^ t h e i ? r e spec t ive St^^eJ . n / t - n ! ? 
T f T / J ' ^ . ^ T expendi ture of f u n L ? o r u n a u t h o r L e d ' e x 2 c u t S ^ of f e d e r a l law may be con t r a ry t o s t a t e law. execu t ion 

c c 

S i n c e r e l y , 

Stephen P. Halbrook 

Honorable Walter D e l l i n g e r 
A c t i n g S o l i c i t o r General 
Department of J u s t i c e 
10th S t . and C o n s t i t u t i o n Ave . , N.W 
Washington, D.C. 20530 
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S T E P H E N P . H A L B R O O K . P H . D . 
ATTORNEY AT LAW 

SUITE 

10B60 MAIN S T R E E T 

FAIRFAX, VIRGINIA 2 2 0 3 0 J [ J j g 

r e i - E P H O N E (703) 3 5 2 - 7 2 7 6 

FAX (703 ) 3 5 9 - 0 9 3 8 

June 30, 1997 

President B i l l Clinton 
The White House 
Washington, D.C. 20500 

Attorney General Janet Reno 
U.S. Department of Justice 
10th & Constitution Ave., N.W. 
Washington, D.C. 20530 

Re: "Voluntary" Background Checks Under Brady Act 

Dear President Clinton and Attorney General Reno: 

I am w r i t i n g as counsel for Sheriff Jay Printz. As you know, 
on June 27, 1997, the Supreme Court i n P r in tz v . United states 
declared the Brady Act's required background checks by chief law 
enforcement o f f i c e r s (CLEOs)' unconstitutional. President Clinton 
responded i n the news media that he would urge a l l law enforcement 
departments i n the States where the Brady Act applied t o do the 
background checks v o l u n t a r i l y . 

I would respe c t f u l l y draw your attention to the fa c t t h a t , 
under the laws of most i f not a l l of these States, CLEO involvement 
i n firearms transactions i s contrary to law or not authorized by 
law. As stated i n P r in t z , Slip Opinion at 36 n. 18: 

Both CLEOs before us here assert that they are prohibited from 
taking on these federal r e s p o n s i b i l i t i e s under state law. 
That assertion i s clearly correct with regard to Montana law, 
which expressly enjoins any "county . . . or other l o c a l 
government unit" from "prohib i t [ i n g ] . . . or r e g u l a t [ i n g ] the 
purchase, sale or other transfer (including delay i n purchase, 
sale, or other t r a n s f e r ) , ownership, [ o r ] possession . . . of 
any . . . handgun," Mont. Code §45-8-351(1) (1995). 

The Court added that " i t i s arguably correct with regard to 
Arizona law as w e l l , " c i t i n g Ariz. Rev. Stat. §13-3108(B) (1989). 
Similar preemption laws exist i n most of the other States where the 
Brady Act applied. (See attached addendum.) 

In addition t o the preemption statutes, the general laws of 
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ADDENDUM 

S t a t e 

Alabama 

A r i z o n a 

Arkansas 

Kentucky 

Maine 

M i s s i s s i p p i 

Montana 

Nevada 

New Mexico 

North Dakota 

Oklahoma 

P e n n s y l v a n i a 

Rhode I s l a n d 

South C a r o l i n a 

South Dakota 

Texas 

Vermont 

West V i r g i n i a 

Wyoming 

_Statute 

A l a . Code § 11-45-1 .1 

A r i z . Rev. S t a t . Ann. § 13-3108(B) 

Ark . Code Ann. § 14-54-1410 

Ky. Rev. S t a t . Ann. § 65.870 

Me. Rev. Stat. Ann., t i t . 25, Chap. 252-A, § 
2011 . 

Miss. Code Ann. § 45-9-51 

Mont. Code Ann. § 45-8-351(1) 

Nev. Rev. Stat., Chaps. 244, 268, 269 

Const, of N.M. A r t . I I , § 6 

N.D. Cent. Code § 62.1-01-03 

Okla. Stat., t i t . 21, § 1289.24 

18 Pa. Cons. Stat. § 6120 

R.I. Gen. Laws § 11-47-58 

S.C. Code Ann. § 23-31-510 

S.D. Codified Laws Ann. § 7-18A-36; § 8-5-13-
§ 9-19-20 

Local Gov't Code § 215.001 

Vt. Stat. Ann. t i t . , § 2295 

W.Va. Code § 8-12-5a 

Wyo. Stat. § 6-8-401 


