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Presale Firearm Checks

potential gun buyers during the 28
months after the effective date of the
Brady Handgua Violsnce Prgvention
Act. The chacks revealed purchasers’
ineligibility under Faderal or Stats laws

By Don Manson
Bureau of Justice Statistics

Gene Lauver
Reglonal Justice Information Servics

Between March 1934 and June 1996,
for all States together, there were al-
most 9 million applicatlons to purchase
firearms and an estimated 186,000 re-
jections. The data does not Indleate

' to buy a handgun or other firearm. whether rejected purchasers later ob-
g g&v::g::;zhm:.‘nam :r;::’rr:tad Over 70% of the rejected purchasers  tained a firearm through other means.
v'ented by background checks of wera convicted or Indicted falons,
Presale firearms checks: Estmates of Inquiries end rejections
—Bureau of Aleohol, Tobaceo and Firearms® - Bursau of Justice Statisties®
1841213184 1185123185 1/1/88-8/30/96
Qriginal - Qriginal Orglnal
Al Brady All Brady All Brady
Stales  Stgtest  Stares Stgleg® Stafes  States®
inquiries and rejoctons : '
Inquldulappllcaﬁonc 3,678,000 1,856,000 4,008,000 1,884,000 1,308,000 570,000
Rejacted 92,000 42,000 60,000 28,000 34,000 16,000
Rejection rate 2.5% 2.5% 1.5%. 1.5% 2.6% 2.8%
Rogsona for rejection '
Felony Indbtmont / convicton (5,000 30,000 43,000 20,000 24,000 13,000
Other 26,000 12,000 17,000 8,000 9,000 3,000
MMWmmm Por ssimas inchxde al of guns, *Orig Sm the
mmmmmm(m 'Eamonﬂdauczr;ugm. The es- &%mbg&“mizm
myrdmowhamdm:h ummwymmm MmmuhheM
Hmﬂmnmmhvm&nm of handguns, AGt whren R becarre effactive on
ﬂAhdvd.Tehcmar_thm The Fedruary 28, 1984, (Soe ths wbie
- - ' : an page 3.
* Presale background checks of persons applying o buy a praventing gun sales to prohibited persons (Brady-
handgun or long gun resulted In about 8,600 fejactions atternative States).
each month, This astimate, covering the period betwaen

March 1, 1894, and June 30,

18886, Includes both States
operating under the Brady Handgun Violence Prevention
Act (Brady States) and States with comparable statutos

* More than 7 in 10 of the rejections occurred when
potential buyers ware found to have had g falony
conviction or to be under felony Indictment.
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On average Cﬁl:h month, an estimated  Ag of * I8 an allen unfawfully in the Uniteq

3,100 applicy;

cedures set forth in the Brady Act
when it bacama effective In February
1834 ("original Brady Stateg"). During
the period from March 1994 through
Juna 19886, there wars 86,000 rejec-
tions from a total of aboyt 4.2 million .
applications or inqulries.

These are the first BUS statistics from
an ongoing survey to assess the Im-
pact of presale checks on preventing
sales of handguns and long guns to
persons in prohibited categories. The
categories are defined in the Federal
Gun Control Act of 1868 or related
Stats legislation, (See Background
on this page.)

In the most racent & months for which
national data were collacted, January
to June 1888, gun dealars made more
than 1.3 milflon inquiries about the eli-
gibillty of potential buyers of handguns.
About 34,000 ineligible customers
wera {dentifled, a rejaction rata of
2.6%. For the original Brady States
during the most recent period, §70,000
Inquiries or applications resulted in
16,000 rejoctions. This representad a
2.8% rejection rate,

During the first half of 1996, aimost
three-fourths of the rejections of a
handgun purchase wers based on a
finding of a felony conviction or indict-
ment. Although not all States have the
capability to check nonfelon catego-

t lugitives from justice (6%), per-
sons who violated State laws (4%), and
pereons under court restraining or pro-
tective orders (2%) accounted for the
next largast catagories of rejections,

Rejected lications,

o sumﬁvae-me 100%
Felon (convlctedﬂndlctog‘) 72
Fugitive é
State law prohibitian 4
Restralning order 2
Montal llinaga or disabliity 1
Other® 15

“Includes persons addicted to Hega!
drugs, juveniles, aliens, viclators of local
crdinancas, thoge who have renounced
cltizenship, persons dishenorably dig-
charged, and unspacified,

2 Pressls Firagrm Checke

NS were rejected inthe  that presale checks Ingl

uded a check
- 32 States that followed the review pro-  of oytstand;

ng restraining orders; 11
ported that checks of mental
re made In connection
earm checks.

States that reporteg
basas for reasong other
are considered, re-

with presale fir

records for apecific
nonfelony reasons

~ Restralning orders

Sources of data

basad on data cok-
Bursau of Alcohol, To-
and Firearms (ATF) and BJS.
885, provided by
lated using the number

inquirles to the FBl'
database. The per-
centage of denlals used for ATF st
mates was based on the ences
of jurisdictions that had Implemented
presale flrearms check procedures
prior to the Brady Act.

-Data for the firgt half of 1996 Were ¢ol-
lectad under the BJS Firearm
Statistics (FIST) program,
were f7om a survey of 800 law enforce-
ment agencles, of which 176 in 44
Statas responded.

Background

Data for 1984 and 1
- ATF, wers calcy

criminal higtory

The resuits

The proviglons of the Federal Gun
Control Act (18 U.S.C.
(n) s amended) pro
- firearms to an individual who —

¢ is under indictme,
convicted of, a ¢ri
imprisonment for me
® is a fugitive from justi
awful user of a controlled

* has been ag]
fective or co
Institut]

§ 922 (g) and
hibit the sale of

nt for, or has baen
punishable by
than 1 year:

udicated as a mental de-
mmitted to a mental

States;

* was discharged from the armed
forces under dishonorabla conditions;
* has renounced U.S. citizenship;

* is subject to a court ordar restraining
him or her from harassing, stalking,
or threatening an intimate partner

or chiid; or

* |8 a pereon convicted of domestic
viclence.

Brady Act

The Brady Act was enacted In Novem-
ber 1933 and becams effective in Feb~
ruary 1894.* The interim provisions of
the act require that licensed firearm
dealers request a presale check on alt
potentlal hanogun purchasers from the
Chief Law Enforcement Officer
(CLEO) In the Jurlediction whera the
Prospective purchaser resides.

The CLEO must make a reasonable
effort to detarmine if the purchaser|s
prohibited from receiving or possess-
ing a handgun. The Federal firaarms
licansee must wait 5 Busingss days be-
fore transferring the handgun to the
buyer unless earliar approval Is re-
ceived from the CLEOQ. These Interim
procedures will terminate no later than
November 30, 1998.

The "Interim provision* also permits
States to foliow a vanety of alterna-
tives to the 5-day waiting period.
Thase altematives include States that
issue firearm permits, perform "instant
checks," or conduct "point-of-sale"
checks. To qualify under thess alter-
natives, State law must require that
before any licenses completes the
transter of 2 handgun to a nonlicensee,
a government official verify that pos-
Sasslon of a handgun by the transfsres
would not be a violation of jaw, Exam-
Ple of Brady-alternative States Include
Califomia ("point-of-sale check"), Vir-
ginia (“Instant check"), and Missouri
(permit).

After November 1998 instant back-
ground chacks will be requirad for

*Data collection began after the offective
date of the Brady Handgun Viclence
Prevention Act (P.L. 103-1 $8) on February
28, 1954,
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(M To evaluate property the application
and rejection rates for purchasing
populations within a given area, the ap-
propriate CLEO was identified.

(a) if cities within a pa
county CLEO were acting as their
own CLEO's, their populations
were subtracted from the county

population,

(b} if a municipal CLEO was dlg-
covered fo be providing services
for other selected municipalitias,
then papulations for those munic-
palities were added to the popula-

tion of the city having the CLEO. .

(c) Those CLEO's sslectsd to
participate in the study but found
to be relying on other jurlsdictions
to conduct background checks
were replaced by those other ju-
Asdictions (for axample, a town
balng replaced by a county).

(8) Maine has local CLEO's; however,
Maine's data came from the State po-
lice that serve 40% of the State’s popu-
lation. The State police data were split
into A and B categories based on the
proportion of the Maine population in
each category.

(9) Connecticut did not submit any data
in time for this study. Connecticut has

both local and State CLEO's, but for

the purposes of this study, Connecticut
was classifiad as a State CLEO.

(10) National estimates exclude the
District of Columbla and U.S. territo-
ries. Sales of firearms are prohibited in

-the District of Columbia except to law

enforcement officers.

The Bureau of Justice Statistics

ls the statistical agency of the
U.S. Department of Justice.

Jan M. Chalken, Ph.D., is director.

BJS Bulletins present the first re-
lease of findings from permanent
data collection programs. Don
Manson, BJS Program Manager,
and Gene Lauver, manager of the
Firearm Inquiry Statistics program,
Regienal Justice Information Serv-
ice (REJIS), wrote this Bulletin un-
der tha supervision of Carol Kaplan,
Chief, National Criminal History Iim-
provement Programs, BJS. REJIS
of St. Louis, MO, collected and ana-
lyzed the FIST data presentad. The
Bureau of Aleohol Tobaces and
Firearms aasisted with background -
and enalysls. Darrell Gllllard pro-
vided statistical verlfication. Tom
Hester produced and edited the re-
port. Marilyn Marbrook, assisted by
Yvonne Boston and Jayne Pugh,
administered final report production.

Further informaticn about the
Firearm Inquiry Statistics (FIST)
program may be abtained from
Carol Kaplan, BJS, or Gene Lauver,
REJIS, 4255 West Pins Bivd.,

St. Louls, MO 63108.

February 1897, NCJ-182787

This roport and others from the
Bureau of Justice Statlatics
are available through the Intemet —

htq:dhhw.oip.usdoj.gov/bjsl

Prasala Firearm Checks 5
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Firearm Inquiry Statistles program Methodolegy

The FIST program was established yr:-
dor the NCHIP to develop data on the
impact of le firearm checks on
the identification of prohibited firearm
purchasers. None of the FIST informe.-
Yion provided from agencies to BJS
contains or raveais the identity of Ingi-
vidual applicants.

Information requested for the survey
does not include data traceable toan
applicant, and the computer program
that some agencies use 1o collect FIST
data transmits oniy the appropriatgly
aggregated or categorized responsas,
The computer program also asgists
agencies in purging records after the
delay imes specified in law,

- Aninitia! report describing State back-
ground check procedures, Survey of
State Related to Firearm
Sdles (NCJ-160763), was released in
May 1996. Data summarizing the
number of inquires, rejections, and
reasons for rejections are callected
regularly and will be summarized and
released semiannually,

Applicable State legiglation

When the Brady Act became effactive
on February 28, 1994, 32 States and
Puerto Rico were required to foliow
presalg roview 8 8ot out In
the act. The témalning States were
Brady-aitemative States. Since then,
10 morg States have enacted leglsla.
tlon to become Brady-altemative
States (Colorado, March 1994; Gaor-
gla, January 1996: idaho, June 1934,
Louisiana, May 1998; Minnesota,
August 1994; New Hampshire, January
19395; North Carolina, Dacember 1885;
Tennesses, May 1934: Utah, March
1984; and Washington, June 16896),

- Presale Firearm Checks

The foliowing prasents the approach
used to derive the 6-month ostimate
(for the periog January to June 1998)
from a sample of law enforcament of-
fices charged with determining sliglbil-
ity to purchase a firearm, _

Data collection

For those States with local chief law
enforcement officers (local CLEC's),
CLEO's werg randomiy selected within
each of the population gize catagories,
based upon 1990 data: catego-
ries A (under 10,000 residents), B

- (10,0001 100,000), C (over 100,000).

The sample was also stratified be-
tween Brady States and Brady-
altemative States.

A total of 178 CLEO's submitted data
In time for thig survey: 63 In cai
A,55In B, 38In C, and 22 Statewide
CLEO's. Some agencies carried out
presale doterminations for other agon-

‘cles or had determinations done for

ions accorded thess agencies were
adjusted, based on the numbar of resl.
dents they actually ggrved.

Caleulation of estimates

(1) Census data for 1990 werg Used to
Calculate rolative weights of samplas
from local and State CLEO's. The sstl-
mated 1930 popylation for the 50
States was 248,102,973,

(2) At least some data were recalved
from 44 States. The general proce-
dure to astmate 3t 50 Stateg was —

~ (a) For each sizg category the
Populations for those agencias
that submitted data angd for all
agencies of that gize wereg to-
taled. A facter was computed
from these two numbers.

(b) The raw number of applica-
tions and rejections (in sum and
for each rejection category) wers
totaled for aach size Qroup.

(¢) For the estimated number of
applications and estimated num-
ber of rejections, the totals were
multiplied by the factor computed
in (a) for each gize group.

(d) The totals for all gize groups
were added together to get the
totals for the numberg of applica-
tions and rejactions.

(8) To get the estimated number
In each reasan-for-rejection cate-
gory, the percentage of the tota|
raw relections was calculated,
and that percentage was muli-
plied by the astimated total num-
ber of rejections.

(3) New Jarsay submitted data for total
applications and rejections, but No rea-
sons for rejections or breakdowng for
its local CLEO's. Dgta for local CLEO's
in New Jersey ware ignored. Alaska
submitted data for most of that State's
CLEO's. This study categorized both
States as State réporting agencies.

(4) Of the thres States that changed
from Brady to Brady-alternative Stgtes
after 1995, Geergia (1/1/96) was con-
sidered a Brady-altemative State, and
Louisiana (5/7/86) and Washington
(8/6/36), Brady States,

(5) Two large oitias were analyzed -
Separately because of thelr high rejac-
tion rates; their averages were not
used to estimate the overal] rejection
rates. Thelr numbers of rejections werg
included in the final total, however.

(6) Agencias for the following Statas
reéported data for applications and re-
jections but no data for reasons for rg-
jection: Alaska, Indiana, New
Hampshire, New Jersay, Ohio, and
Waest Virginig,
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m;:& ﬂlm:a:hu‘a b“*i > Qun purchaser background ehecks, by State, 1936 -
on available records, If an indlvidual : NuTRec of lew
Is prohibited under the Faderal Gun enforcmant  State data basas be|
Control Act or State law from recoiving Sady Sute (). comacn ﬁﬁ_'—'ﬁ%‘
Or possessing firearms. Ongingl responebie for Criminal Wamed straining Marmal
Samin (1/3¢) 673058 record checka® histories fughives orders _heath
Under the "permanent provisions” of - Alnbarrg Y Y & Y Y
the Brady Act, presale inquiries will be Alasia Y Y 3 Y Y
made through the National Instant Arizora Y v ! Y Y _
Criminal Background Check System Adkanans y o : y Y v v
(NICS). The act requiras the NICS, mwh"' v > M Y Y
which will be operated by the FBI, to Connecticut 1 Y Y
be established no later than Novembor | Deieware 1 Y Y Y
1988, Atthat time the procedures Floria 1 Y Y Y
related to the walting period of the Georgla Y 1 Y A Y
interim systemn will be eliminated. Howat. - ‘ v v y
Under the FBIs proposed NICS con- | e Y : vy v,
figuration, State criminal history re- indans 1 Y
cords will be provided through each lowa % Y Y Y Y
State's cantral repository and the intev- | Kaneas Y Y 3 Y
S 1 ldentification Index. The Index, Kart.cky ; Y 1 y Y Y
mantained by the FB), points instanty | Listen y v ‘o Yy v
to eriminal records that States hOId- Maryland ) Y Y
In addition, the FB) will provide records _
of Federal offenses, Foderally main- | massschusets 0 Y Y Y
tainod State data, and Federal data Michigan s \ M
- on nonfelony disqualifications. States | Mreson - M bes Y Y Y
responding to NICS inquiries for non- w Y v b Yy
felony prohibitions will provide their Mo Y v 5% Y Y
records directly. Nebraska 85 Y Y
, Novads \{ Y 1 Y Y
The Natlonal Crimina! History NewHampahie v 1 Y Y Y
improvement Program (NCHP) .| Now Jorsay 4% Y Y Y Y
New Mexico Y Y 12 Y
To ensure Immediate avallability of New York 58 Y M
complete and accurats State records, Noth Cardra ¥ 88 y Y
the Brady Act estabiished & grant pro- m“"' y y ‘3 M y
gram authorized at $200 milllon. The OkisPorma Y v “ v
program Is to assist States to develop Oregon 208 Y Y Y
criminal history record systems and Pehnsyhania Y Y 74 Y
improve the Interface with the NICS. Rhods lelend Y Y 2 Y Y
SouhCavlina v Y 1 4 Y
A major goal of the grant program is SouhOdota v vy 8 Y Y Y
the Interstate availability of complete Tenneasee Y 98 Y Y
State records when the NICS is imple- | Tams Y Y 891 Y Y
mented. Toward this goal, ovar $112 Uah Y 1 Y Y
million was awarded In direct awards Verrmont Y v 2 M Y M
Toge S uring fscal years 1985 ang [y - MM
1996. NCHIP program funds have Wast Virginla Y Y T Y Y Y
abosuppoﬂnd:ﬂnu:tlchnizuaada- Wisconsin 1 Y Y Y
tance to States, evaluation, and relatac Wyoming Y Y « Y 4
resaarch. Toual R 2 5002 ® 4 1w q
| -
| mﬂa‘mm&z?:ﬁm s,
Soures: &myd&bmmum&h&a May 1998
(NCJ-180783), J

Presals Firearm Checks 3
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These tables preaem dotall for the overall estimaies

Applications for purehases of handgune snd ressons for rejection, by Brady
and Brady-sitsrnative States, Buresu of Justice Statistics estime

tos, 1/1/96-8/30/96

in Prasais Firearm Checks, BJS Bulletn (NCJ-182787).
&nndhwhhhuumnmmu
mﬂ:«mum-mmmﬁmmmnm
mrmnbmarpmwubnrdhbhmanbhm

Ses Highlights, page 1 of Prasals Firearm Checks.
Estmates’ — 1156 - 63056
Al8tatss _ Original Bracy Brady-aliermnative

Inquiries/applications

Raceived 1,308,000 570,000 738,000

Raejection 34,000 - 16,000 17,000
Rejection rate 26% 28% 24%
Ressons for rejection

Past falony eanviction 24,000 13,000 £.000

Other 9,000 3,000 8,000

Note: marmdrnamm.mwmum
8o not additive. All estimated counts are rounded. Percentages were calculated

from urrounded deta. mmmmmuwmmmm

“Baaad on 176 sources in 44 Stame, Tha setdmatas reflact only epplicasions

for purchase of handguns,

Detalled data on reasons for rejention: Ses ctacysalon, Page 2 of Prasals Fragrm Checks,

!Mm-mm-mm
Al

Origine/ Grady-

W—L_MM

Tow! 100.0% 100.0% 100.0%
Felon .8 815 &2
Fughive 57 (Y 2
Siu law @2 i ] 110
Restalning order 23 23 25
Mantal Biness or disahiity 1.0 2 28
Loca! erdinance ¥} a 18
Addict of flegal drugs 3 - 2
Juvenle | 2 |
Allen 2 2 2
Diahonorable discharge - - -
Renuncigtien of chizanship. - - -
Other* 12.9 &7 254

Numbe! of rejections 1,000 16,000 17,000

Note: Hecausa of the egtirnation

) GOIUTNG 470 ot gckcttive,

procadure,
Forty-four parcant of all mmhdmmnmnbrm The
mmaﬂmn Rumber of guch rejections according to

fom rejecions with rasagnas. Thig procedure

autdmmhuvammghdMShh,demn

States. Thess estimatec ae sums of the "known"” raasons and the
ragsona.
~Less than 0.08%. -

'Aumtcsmhmwlrmﬂmw&mosmm
&ccourms for the large percentage for "Other reasena * Wtholnt each Bmta,

abowt 2.4% of the rejactior:
Bracy-altemative Stales w
of thess Stats’ g redux
o 3.7%.

6 in the original Brady Sates and 8.5% In
3uld be categorized a3 Other.” Removing both
43 the "Other* category (al States) from 12.9%

Origingl Brady Statas are thase
that were racrined 1o folicw
prazsle review procadures sst
out in the Brady Act when &
bacims efiactive on Fabnary
28, 1994. Some ol these States
are Now Brady-altsmedve
Staiss,

i

Rhodes island -
South Dakota
Texas
Vemont Washington
Weat Virginla  Wyoming

do14
guos
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PETER N HART RESEARCH ASSOCIATES, INC Intervieus: 403 votars
1724 Cannecticut Avenue, NW Oatus: April 16, 1957

Washirgton. DC 20008
{202) 234-5670

FINAL 49 Mele
51 Female
Study 14869 {1
Houetan, Texas
Aprl 1597
AKEA TYPE SAMPLE POINT FORM DATE
t l | J April 1897
Bl M (8l o] (0] [11] (12) (131 14
1. Are you registered to vate in the cily of Houston?
Rug-starau 100 CONTINUE {151
Not regictered............ e e - TERWINATE AND DO NOT
NOUSUIE ......oovirrie e . - COUNT TOWARD QUOTA
2 Thinking back over the past several years, do you think the problem of handgum violence In Heuslon has
been gelling betler, getling wuise:, ur 3taying abuul the same?
Cetting better ... L ] [16]
GeMingworse .............oooooneciiene 49
Staying about the 3amMo . ........ 38
NOLSUR.....coirii e,
3. Wouuld you say that the eurrent gun vuntial luwes hure in Houston that deal with the sale and possession of

c0'd

handguns (3) go 100 far and gre more restrictive than they should be, (D) are about night. or (¢) do not go fer
enough snd nead to be strengthened?

Go o far/more restrictive than they shovld be... 10 17
ABOUL TG .ot eenn s 23
Oon't go far enaugh/nead to be sirengthened . 57

[ (0 -1V ¢ OO 10

1 60:L1 NHL LB-LT-dde
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4. AS YOU may know, the U.S. Congress pavsed the Brady Law in 1893, which requires @ five-day wailing

period before a person can buy 3 handgun. and required law enforcament officials to pedorm a ariminal

~ Leukgivund check during thet period  What is your reaction to the Brady Law ~ very favarable, somewht
favarable. somewhat unfavorable. or very unfavorable?

very favoraple ..ot 57 [18]
Somewhat fovorable........... 22
Somewhat unfavorable. .. 9
Very unfavorable ............... 8
Notsure................... &
Sa. The Housten Police Departmont decided lact year not to enforee tha provision of the Biady Law that

requires cnmingl dackground checks on polenlial handgun buyers. tetare | just mentioned this to you.
wara you aware of this situation?

Yes, ewars that Molice Dept. dooy not cnforoc background check....... 42 {19)
No. not aware that Pelice Dept. does not enforca background cheek ... S8

5b. What is your reaction 0 the Houston Polica Department’s decision not to perferm criminal backgrourd
chocks on potential handgun buyerz, ae required by the Brady Law ~ do you etrongly approve, somewhat
approve, somewnat disaporove, of stronqly disapprove?

Stongly approve ... .......... 9 [20)
Somawhat approve.......... 7
Somewhsal disaporove ........ 16
Sirongly disapprove 83
NOt SUIE ..o 5
6. Finally, there is 8 possibifity that the U.S. Supreme Court might decide that the decislon on whether 1o

perform criminal background checks on potentigl hendgun buyers should be lefl up to each locality. and not
required by the federal government. Under this circumstence, do you think there ahould or ahould not be 2
requirement to perform crimingl background chacks on potential handgun duyers in the city of Houston? (IF
RESPONDENT TAKES A POSITION, ABK) And do you fee! strongly about that. or not?

Mouston should have background chacks ~ faal strongly .....cvecirenes 81 [21)
Haustnn shauld hava background chacks — do nnt faal atrangly e
Moustan should not have background checks - do not feel strongly... 2
Haustan should not have background checks -- feel strangly .. ... 5
NOUSUIE oo sis s s sttt 3

FACTUALS: These last fow questions ame for statistical purposes only.
F1. in what age group are you--{READ LIST)?

1828 . e, 122)

€5 and over.; ............... 26
Refused oo 2
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Mavyor Bob Lanier agreed Friday, saying he expected a recommendation from Bradford on
the matter within nwo weaks.

“My inshincts are probably more in favor of doing the background checks,” Lanier said,
adding he "would give great weight 1o the recominendation of the chiel.”

Should the U.S. Supicine Court uphold the Sth Circuit and make the checks unnccessary
altogether, Bradford said, *1 will probably cuntinue doing it based on the amount of
success we're having.”

Bradford said the suceass of tha checks wiil be hard to defermine “because if you take one
or two or three off the streets that shouldn’t be out there, it's going to be hard to say
wliat's the valuzs of dolny tat,

“I don’t want to scc that we're deing that 350 per week and we’re only gafting one or two
(rejected applicatione).” :

“RHut,” he added, *1t we're getting ... some measurable number, [ think we should continue
doing it. It shouldn't 1ake the federal govemmen: mundating us to do cerluin things.”

Houston Chronicle, Sunday April 13, 1997, page 37A (first page of Metropolitan Section)

Dealers still send gun applications to police

By Eric Hanson, Houston Chronicle

Even though the Houston Police Departmient stopped making background checks a year
ago on people buying pistols as required by the foderal Brady law, some local fireamms
dealere caid Saturday they have continued to send applications to the department.

“We are still following the same procedures we always have,” said Terry Mustachio, who
works at Collector's Firearms. 33U1 fonder.

Mustachiv said that when someone wants o buy a pistol) lis stuie sends the paperwork by
fax to the police department.

“What they do with that we don’t know. We send them like the law requires,” he said.
The department stopped making the checks after the 5th ULS. Circuit Court of Appeals
ruled in March 1996 that it is unconstitutional for the federal government to required local
fuw enforcement agencies to conduct the checks.

The law calls for a five-day waiting period when authorities can determine whether the
potential gun buyer has a criminal record or other disqualifying factors.

Shortly afler the ruling came down then-Police Chief Sam Nuchia suspended the
background checks.

“Based on that (ruling).” Nuchia said Fridav. I stopped spending the 1aXpayers™ money on
i.”

The decision to stop doing the checks means that thouzands of roquest sent in by gun
dealers have been ignorad.

“We were shocked and dismaved when we tonnd ont about this,” said Dave Smith,
president of the Houston chapter of Texans Against Gun Violence.

“A fot of folks got guns who should not have got one,™ he said.

Without the background checks, a felon could purchase a pistol by merely swearing on the
application that he wae not a felon.

‘I he Harris County Sharitt™s Dapartment ac well ac police depariments in Dallas, San
Antonio, Austin and New Urleans are still doing the chacks.
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Thie 3-veur-old law requires yun dealers w sk (U the chiecks, but sbuut a yeur ago tisn-
Police Chief Sum Nuchia suzpended them in the wale of a federal appcals court deeision.
In March 1996, the th U.S. Circuit Court of Appzuls ruled it is unconstitutional for the
tederal gavermnment to reqnira lacal law entbreament agencies to conduct the checks ~
though it left in place the requirement that dealers ask thar the checks be made.

“Based on that (ruling),” Nuclia said, =1 stopped spending the taxpayers’ money on it.”
The ruling by the Sth Circuit, which covers Toxas, Louisiana and Misaisaippi, i3 supposed
to be reviewed by the U.S. Suprems Court this vear.

‘The Hamms County Shenit™s Department -- ax well 18 pohce departments in New Orleans,
Austin, Dallas, and San Antonio -- are still doing the checks.

Jim Taulkner, head of legal services at the Shienift™s Deparment, said, “We Jdiscussed not
doing them anvmore.” The ShenfY's Department had to move three full-time employcca
from other positions to handle the gun dealir's requasts. .

“But we had put everything n place.” Faulknor said. “And we felt it was a worthwhile
thing to do.”

Police Chicf C.O. “Brad” Bradford said Iriday he may resume the checks.

“I take the position that it's a good thing to do,” Bradford said. *“The police Depurtment
started complying with that part of the law when it went into effect in 1994, and we did, in
fact. find a number of people that were dented ther appheations.

Berwcen Feb, 28, 19994 -- when the Brad Hundgun Violence Protection Act went into
effect -- and Feb. 19, 1993, the Houston Police Deparinent eceived 29,762 request for
background checks. Of those, 2,350 were rejected.

The legislation was named for former White Houce press secretary Jamae Brady, who was
severely wounded in 2 1981 assassination aftampt on Prasident Reagan. Its central
provision is a five-day waiting pertod before a dealer can sell 2 handgun.

The laws urges authorities to use those five viorking days to make a “reasonable effort” to
determine whether the potential handgun pu-chases has a sriminal record or otier
disqualifying factors.

The Sth Circuit Court ruling came tn a lawsuit brought by the sheriffs of Val Verde
County. Taxas. and Forrest County. Miss.. who said the law violated the 10th Amendment
bv compelling local police agencies 1o enforce federal law. '
Many law enforcement agencics actoss the countiy complained tiat ey could not afTord
to conduct the checks required by the unfunded federal mandate.

“[ can tell you there is tremendous cost involved.” Bradford said. “We get something like
350 inquiries per week,” The chief said it would take af least 60 hours a week to review
and respond to that many requests.

“So [ can see why some deparmenis, including this one, mad the decision™ 1o stop the
cheeks in the wake of the 3th Circuit ruling, Dradford said. “from a fiscal standpoint it
was the chrewd thing to do.

“But I can tall you to the extent that | can possiblv do it, review those applications and gst
4 response in place, 1'm gotng to start back doing that, " sradford said.

Bradford said although the checks are a burden, larg2 deparmments are better able to absorb
the cost than small departments.

Bradford said he views the checka a3 a chance to stop certain people from buying a
handgun.
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Bob Arwady, who works at the Ammo Dnmp, 11117 Past Oak Road, said the store has
nevar received any official notification from the Jepartment that the practice has been
discontinued.

*“We heard it through the grapevine a coupls of months ago. But we stll go through all -
the paparwork and send them in,™ he 2aid.

The applications are sent to the law antarce:nent agency that has jurisdiction over the
residency of the buver.

Aswady said that in the past when an application was rejected they would receive notice
by registered mail. The dealers would then tnform the customer the purchage hed been
denied and to contact the agency.

It no response was reccived then dealers ascumed the police found no reason 1o halt the
sale. Arwady said.

Before the city stopped doing Luckground checks, Arwady said numerous customers
reported their purchuse was held up by the city not for being 2 felon but for having
outstanding parking tickets or unpaid city licenses.

“They were pretty mad 1hout it.” he said.

Berween Feb. 28, 1994. when the Bradv Handgun Violence Protection Act went info
effect, aud Feb. 19, 19993, the Huustou Polive Deparmment received 29,762 request for
background checks. Of thoss, 2.350 wure rejeerad.

The ruling by the Sth Circuit Court, which covers T2xas, Louisiana and Mississippi, is
suppased to be reviewad by the U.S. Supreme Court thig year.

Meanwhile, Police Chief C.O. ~Brad” Bradford said he might resume the checks because
it is a way to stop certain people from buying a pistol.
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The Commonwealth of Massachusetts

IN THE YEAR ONE THOUSANT NINE HUNDRED AND NINETY- SIX

REGARDING CERTAIN INJURIES FROM FIREARMS

Bei:mdzdbytthmntzdeauseomemmmﬁ.GmﬂCwanld,mibyzhzaulhor—
ity of the same, as follows:

SECTION 1. .
Massachusetts general laws chapter 140 is hereby amended

by inserting after scction 1317 the following new section:-

Se:fion 131K Liability for firearms

Any manufacturcr, importer, dealer, or distributor of a firearm or assault weapon
shall be liable in tort, without regard to fault or proof of defect, for all direct and
coascquential damages that arise from bodily injury or death if the bodily injury or
death results from the discharge, within the Commonwealth of Massachusetts, of
the firearm or assault weapon, with the exception that if such firearm or assault
weapon employs 2 mechanism or device which is designed to prevent amyone
exzept the registered owner from discharging the firearm or assault weapon,
including but not limited to radio frequency tags, automated fingerprint
idcntification systems, or mechanical locks, the manufacturer, importer, dealer or

distributor shall not be subject to the provisions of this section.

NOTE. — Use ONE side of papor ONLY. DOUBLE SPACE. Ingen additional leaves, if nacessary.

> -
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(1) For the purposes of this sectuon, the term "firearm” shall mean a pistol,
revolver, or other weapon of any description loaded or unloaded, from which a
shot or bullet can he discharged and of which the length of the barrel or barrels is
lcss than sixteen inches or eighteen inches in the case of a shotgun as originally
manufactured.
(2)  For the purposes of this section, "assault weapon” shall include all versions
of the following, including all rifles, shotguns, or pistols sold under the
designation provided in this section, and rifles, shotguns, or pistols which are
substantially idcntical thereto sold under any designation:-
(a) Awvtomat Kalishnikov, also know as AK-47 semi-automatic riflcs;
UZI semi-automatic rifles, including UZI Carbine, Mini-Carbine and Pistol;
AR-15 semi-automatic rifles; Fabriquc Nationale, FN-FAL, FN-LAR, and
FN-FNC semi-automaric rifles; Steyr AUG semi-automatic rifles; SKS
scmi-automatic rifles; Shotguns with ;evolving cylinders known as the
Street Sweéper and the Suiker 12; Algimec Agmi; Armallite AR-180;
Australian Automatic Arms SAP Pistol; Auto-Ordinance Thompson type,
Barrett Light-Fifty modcl 82A1; Beretta AR-70; Bushmaster Auto Rifle and
Auto Pistol: Calico models M-900, M-950 and 100-P; Chartered Indusuics
of Singapore SR-88; Daewoo K-1, K-2, Max 1 and Max-2; Encom MK-IV,
MP-9 and MP45; FAMAS MAS 223; Feather AT-9 and Mini-AT; Fedcral
XC-900 and XC450; Franchi SPAS-12 and LAW-12; Galil AR and ARM;
Guucz High-Tech Carbine and Iligh-Tech Long Pistol; Heckler & Koch
HK-91, HK-93, HK-94 and SP-89; Holmes MP-83; MAC-10 and MAC-11
Carbinc type; Intratec TEC-9, DC-9 and Scorpion; Iver Johnson Enforcer
madel 3000; Ruger Mini-14/SF folding stock model only; Scarab Skorpion;
SIG 57 AMT and 500 series; Spectre Auto Carbine and Auto Piston;
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Springfield Armory BMS9, SAR-48 and G-3; Sterling MK-6 and MK-7;
USAS-12; Weaver Arms Nighthawk; Wilkinson "Linda" Pistol;

(b) any other semi-automatic rifle with a fixed magazine capacity
exceeding ten rounds,

(¢) any other shotgun with a fixed magaznc, cylindcr, drum or tubc
capacity exceeding six rounds; and

(d) any semi-automatic firearm which is a modification of a nfle or
shotgun described in Gus subsection; that is, having the same make, caliber,
and action design but a shorter barrel or no rear stock.

For the purposes of this section, “assault weapon” shall not include:

(a) arifle or shotgun which does not employ fixed ammunition; (b) arifle,
shotgun, or pistol which was manufactured prior to the year eighteen
hundred and pinety-cight. (¢) 4 1ic or shotgun which operates by manual
bolt action; (d) a rifle, shotgun, or pistol which operates by lever action;
(e) arifle or shotgun which operates by slhide action; (f) a nflc, shotgun,
or pistol which is a single shot weapon; (g) . a rifle, shotgun, or pistol
which is a multiple barrel weapon; (h) a rifle which is a revolving cylinder
weapon (i) a rifle which cruploys 4 fixed wagaziue with 4 capacity or ten
rounds or less; (j) a shotgun which 1s a rimfire weapon that employs a
tubular magazine with a magazine éapacity of six rounds or less; (k) ariflc
or shotgun which cannot employ a detachable magazine or ammunition belt
with a capacity greater than ten rounds; (1) s rifle, shotgun, or pistol which
has heen modified so as to render it permanently inoperable or so as (o
make it permanently a device which may not appropniately be designated as
an assault weapon; or (m) a rifle, shotgun, or pistol which is an antique or
relic firearm movie prop or other weapon not capable of firing a projectile

and not intended for use as a functional weapon and which cannot be

Gl NHL L8-L1-4dY



readily converted through a combination of available parts into an opcrable
assalt weapon.

The term "large capacity ammumtion belt” shall mean a belt or strp
holding more than ten rounds of anununition to be fed continuously into a
semi-automatic rifle, shotgun or pistol.

The term "large capacity magazine belt" shall mean a box, drum or
other magazine container which halds more than ten rounds of ammuniten
to be fed continuously into a semi-automatic rfle, shotgun or pistol.

The term “semi-autornatic” shall mean the capability of firing a shot
with each depression of the trigger without additional slide, bolt or other
manual action.

The term "high damage ammunition" shall mean any ammunition as:
defined in section one hundred and twenty-one of chapter one hundred and
forty, which is capable of piercing or penetrating armor or bullet proof
vests.

(4) This section shall not apply to fircarms or assault wcapons originally
distributed to officers of law enforcement agencies, members of the armed forces
of the Unitcd Statcs, or the organized militia of the commonwealth or of any other
state, to the extent that any such person is authorized to acquire, possess Or carry a
firearm or an assault weapon and is acting within the scope of his duties.

(5)  This section shall not apply where the injury or death results from the
inteotional self-inflicted use of a firearm or assault weapon or where the person
discharging a fircarm or assault wcapon is injured by such while committing a
crime, or where the person discharges a firearm in self-defense.

(§)  This section does not serve to limit any cause of action, other than that

provided by this section, available to a person injured by a firearm or assault
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weapon. Any defense that 15 available in a strict Liability action shall be available

as a defense under this scetion.

(7)  This section shall only apply to the discharge of a firearm or assault weapon

which is manufactured, imported, or distributed after the effective date of this act.

(8)  For the purposes of this scction, “direct and consequental damages” shall

include but not be limited to reasonable and necessary medical expenses,

diminution of earning capacity, pain and suffering including mental suffcring and

emotional distress, loss of consortium, and in the case of death those damages

enwncrated in section 2 of chapter 229 as amended.

SECTION 2. Section 3 of chapier 258B is hereby amended Ly inserting after

subsection () the following new subsection:«

(m) for victims, and ip the case of a homicide, the family members of the

victim, to be notified of the provisions of section 131K of chapter
140 where bodily injury or death results from the discharge, within
the commonwealth of Massachusetts, of a fircarn or assault weapon
as defined in section 131K.

SECTION 3. This act shall take effect upon its passage.
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Demands for safer guns . . .

. A 2%.year-old is killed when a gun in the hand:

of his half-brother goes off. Another child dies in
New Bedford while playing with a gun he thought
was empty. In Springfield, 3 14-year-old is killed
by a 13-year-old firing his grandfather’s gun.
These are just three of the 200 youngsters

killed nationwide each year in handgun accidents. .

Mayor Thomas M. Menino has proposed an in-
triguing bill that would hold gun manufacturers
liable for injuries and deaths caused by their weap-
ons, but exempt so-called “smart guns” that are
equipped with safety devices. Instead of reflexively
fighting this, manufacturers would be better ad-
vised to develop a system that, at a2 minimum, pro-
tacts youngsters from these tragic aecidents.

A spokesman for Smith & Wesson in Spring-
feld - a leading gun manufacturer - said the com-
pany has not yet devised a position on Menina's
proposal. The spokesman doubted that technology
exiata to prevent illieit gun use while allowing the
gun owner to fire the weapon quickly.

Stephen Teret, a professor at Johns Hopkins

’

.. University in Baltimore, said that from 1838t =~ - .

1937, Smith & Wesson built a gun that could not be
fired by young children, With gun deaths on the
rise, it rakes sense to revive this design.
Manufacturers seem more interested in other
ismes than safety. Thirty years sgo, much the
same could be said of autornobile companies, which
had to be forced by government to install safety
devices - one of the reasons that deaths in auto
accidents have declined by 14,000 since their peak.
. Guns are far simpler machines that last much
longer than cars. But the technology to make them
gafer is not as stralghtforward as the installation of
scatbelts or airbegs. Still, the Massachusetts Leg-
ialature would do well to hold extensive hearings
on Menino’s bill and pin down manufactursrs on

. what they will do to make their weapons safer. If

they refuse to act, legislation may well be neces-
sary. Those three youngsters would be alive today
if handguns could not so easily become deadly
toys. -
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The Importance of the Brady Bill

February 1997 marked the third anniversary
of the enactment of the Brady Law, which
mandates a five-business-day waiting period
for handgun purchases. When President Clin-
ton signed the Brady Handgun Violence Pre-
vention Act into law, it represented the suc-
cessful culmination of a history of gun-related
positions and activities undertaken by the
TACP since the 1920s.

Early resolutions focused on establishing
uniform laws concerning the sale, carrying and
use of revolvers, pistols, etc. A 1922 resolution
stated, “We feel that the great number of
shocking crimes, which are of almost daily oc-
currence, has increased to such an alarming ex-
tent as to point to us clearlv our duty to ask for
the enactment of laws in our states which will
regulate the carrying of weapons which make
such crimes possible.”

More recent resolutions called for manda-
tory sentencing of persons convicted of crimes
involving handguns; mandatory training and
demonstration of proficiency in the lawful use
and security of firearms by the permit holder; a
mandatory waiting period; a mandatory check
by local police agencies of all applicants’ state
and federal fingerprint and criminal records;
and a national system to allow us to accurately
and speedily identify felons who attempt to
purchase handguns. With these positions on
record, the IACP embraced the provisions of
the Brady Bill.

After nearly seven years of heated debate
with representatives of the gun lobby, we—
along with other law enforcement groups and
concerned citizens—celebrated our victory
with Sarah and Jim Brady when the Brady Bill
became law during the latter part of 1993.
Now, three years after its implementation, we
are pleased to report that it already has a suc-
cessful track record of keeping guns out of the
hands of potential purchasers with criminal

records, a history of mental illness or other dis- '

qualifying records.

The DOJ's Bureau of Justice Statistics pub-
lished the first statistics assessing the impact of
background checks on preventing sales of
handguns to prohibited persons last month,
and the results are impressive. Between March
1994 and June 1996, for all states combined,
there were almost nine million applications to
purchase firearms and an estimated 186,000 re-
jections. Over 70 percent of the rejected pur-
chasers—130,200 people—were convicted or
indicted felons. On the average, an estimated

h

6,600 fircarm purchases were prevented each
month by background checks.

From my perspective, it also appears that
the Brady Law is making America safer from
violent crime. Statistics in the FBI’s Uniform
Crime Report covering changes from 1994 to
1995 demonstrate this as fact:

¢ Murders with firearms decreased 11.6
percent.

¢ Aggravated assaults with firearms fell
5.8 percent.

* Armed robberies fell 7.6 percent.

The FBI's report states that the decrease in
the use of firearms during robberies and ag-
gravated assaults may help explain the overall
decline in the murder rate, because injuries
from firearms are more often lethal than in-
juries from other weapons.

Unfortunately, the background checks re-
quired by the Brady Law have become a con-
tentious issue for some. In November 1996, the
Supreme Court heard arguments by two sher-
iffs who challenged the constitutional validity
of the requirement to conduct background
checks. Their written filings claim that Congress
has no power to force them to be part of the gun
control policy, and refer to a 1992 ruling based
upon the 10th Amendment that prevents the

Chief Darrell L. Sanders
Frankfort, Illinois

federal government from requiring states to

enact laws and regulations to further federal
programs. The sheriffs also stated that the time
consumed by background checks means less
time for deputies’ investigative duties. They
have the backing of the National Rifle Associa-
tion and other gun owners’ groups.

The reality, however, is that the back-
ground checks are only a temporary inconven-
ience. After November 1998, instant back-
ground checks will be required for purchases
of all firearms through a computer system de-
veloped and implemented by the federal gov-
ernment. At present, law enforcement is re-
quired only to check the records that are
“available” to them. Their efforts need only be
reasonable in light of the availability of re-
sources, access to records and law enforcement
priorities in their jurisdiction. Further, the
Bureau of Alcohol, Tobacco and Firearms—
the agency responsible for enforcing the Brady
Law—has informed local governments that
they may impose a charge on the buyer to
cover the costs of the background check. This
means that the agency is relieved of the finan-
cial burden.

It appears that the challenge to the back-
ground check requirement may be motivated
more by opposition to gun control than con-
cern for states” rights. If their efforts to defeat
the requirement are successful, we must be
prepared to quickly develop a legislative rem-
edy that will overcome any potential constitu-
tional question.

Throughout its history, IACP has sup-
ported measures to keep handguns out of the
wrong hands, and we must continue to take all
steps necessary to keep a law like Brady on the
books. As we await the ruling from the
Supreme Court, we trust that the wisdom of

" the nine judges will prevail, and the require-

ment for background checks will remain. If the
ruling is negativ'e', it will be imperative for us
to pull out all the stops and do everything we
can to save this effective crime-fighting tool. <

It last month's * President's Message,” 1 incor-
rectly identified Alice Stebbins Wells as the first
womait to have both arrest powers and the title of
police officer when, in fuct, the first woman to have
this distinction was Mary Owens. [ want to thank
Dr. Dorothy M. Schulz, associate professor at the
John Jay College of Criminal Justice, for bringing
this to niy attention, and for setting the record
straight.
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DRAFT

The Court could hold in Mack v, United States that Brady's provision for law enforcement
officers to conduct background checks of prospective handgun purchasers violates the Tenth
Amendment. If so,and if the Court holds this portion of the law is severable, three elements

of the law could still remain standing -- Brady's S-day waiting period, the requirement that
gun dealers obtain a statement from purchasers concerning the proposed handgun sale, and
transfer by gun dealers of the statement to State or local law enforcement officers. In this
situation,

0 Law enforcement officials would be able to continue to conduct criminal record
checks of handgun purchasers on a voluntary basis.

o The decision would apply only to th@rady stat?, and not to the Brady
alternative states (states where state legistatures-have established an alternative
system that meets federal standards). (List attached.)

o ATF believes that the vast majority of local chief law enforcement officers
would continue to perform background checks. After the Fifth Circuit reversed
a portion of the Brady law, ATF believes,-based on an informal, incomplete .
survey, that the vast majority of local chief law enforcement officers in Texas,
Louisiana, and Mississippi continue to perform background checks. However,
ATF indicates that no checks are being performed for purchases in Houston,
Texas.

Options for responding:

1. A statement by the President exhorting law enforcement officials that the Brady law is
workable and encouraging them to continue conducting record checks on a voluntary basis. *

2. A letter from Secretary Rubin and Attorney General Reno to law enforcement
colleagues, urging continued enforcement of the Brady Act. (Draft attached.) The letter could
be sent electronically by ATF to all state and local law enforcement organizations, and also
sent to state attorneys general.

3. Telephone calls by the President and/or senior Administration officials including Under
Secretary Kelly to the Governors of the 24 Brady states to urge that they support continued
enforcement by local chief law enforcement officials.

4. In the event that some local chief law enforcement officers refuse to do background
checks, ATF would attempt to identify state or local law enforcement officials who are willing
to conduct background checks in those jurisdictions where the checks will not otherwise be

- performed. Issue: does this create a disincentive for CLEOS to perform checks, thereby
adding burdens to others? Or does this lead to one state CLEO where there wouldn’t
otherwise be one?



DRAW

5. ATF Director Magaw would send a notification to Federal Firearms L1censees explammg
the decision and noting that their obligations remain unaffected.

6. The Administration could introduce legislation that would limit an FFL to the sale of
long guns in jurisdictions where checks were not being performed. ATF comment/evaluation
needed. Preliminary evaluation: works legally; need to address notice issue -- how ATF to
know of CLEO practice and how to inform FFL.

*The President could make the following points in his statement:

a. While the Court's decision is disappointing, important elements of the Brady law
were left intact -- dealer’s obtaining background statements from purchasers; dealers’
notification to law enforcement officials of the intended purchase of handguns; and the
5-day waiting period prior to dellvery

b. The Court did not "strike down the Brady Act", “declare it unconstitutional"
or any one of a number of broad and inaccurate statements that may be heard.
Rather, the Court held that State and local officials cannot be required to
conduct the checks provided for in the law.

c. The decision need not disrupt the current process of conducting criminal background
checks. Enactment of the Brady law was widely supported by the law enforcement
community and it is anticipated that law enforcement officials will continue to make
these checks. In those few areas where the courts have already held that law
enforcement officials need not make Brady checks, the vast majority of those officials
have continued to make the checks voluntarily.

d. Background checks on handgun buyers have proved their worth. Approximately
[238,000] (BJS Bulletin, March 1997) felons and other categories.of prohibited persons
have been prevented from obtaining handguns from gun stores since the Brady law took
effect.

e. The efforts of law enforcement officials in conducting these checks will not have to
continue indefinitely because the national instant criminal background check system
will replace the current system in November 1998.

f. Continued record checks under the Brady law are, plainly and simply, good
law enforcement. We must not return to the old system under which many
states made no effort to verify statements made by felons and other prohibited
persons when they bought handguns from gun stores.
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DATE: April 4, 1997

REGARDING: Brady Bill Options

The following presents an overview of the various legislative options available to the
Administration should the Supreme Court strike down the local law enforcement background
check requirements of the Brady Law. As you will note, we have identified both the policy
issues and the legal issues that are present in each alternative. The legal analysis can only be
preliminary, however, because the constitutionality of any particular legislative proposal will
depend on how the Supreme Court crafts its Brady Law decision. For this reason, the Justice
Department has strenuously requested that the Administration not make any decision regarding
possible legislative responses unti! there has been time to analyze the Supreme Court's decision.

1. OBJECTIVES

In assessing any possible response to an adverse judicial decision we should consider
three separate, and potentially conflicting, objectives. S

A. Policy -- advance the substantive policies of the Brady Bill of providing background
checks for the purchasers of all handguns.

B. Political -- provide a clear answer to those claiming that the advancement of the
policies advanced by the Brady Bill have been derailed.

C. Legal -- propose a legislative solution that is constitutionally sound and minimizes
the opportunity for opponents to advance new and potentially damaging legal theories.
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[I. LEGISLATIVE OPTIONS

A. Quid Pro Quo Funding

This option would condition the receipt of federal monies for crime programs upon state
and local communities agreeing to abide by the background check requirements.

1. Policy concerns, This option would provoke resistance in the law enforcement
community. There are also some real world questions as to whether there are any programs to
which compliance with the Brady Law could be realistically tied. Finally, there may also be a
practical problem in that, for a variety of reasons including the normal timings of grant
allocation, there may not be any grant monies to use as leverage for the relatively short period
between the date of a Supreme Court opinion and late 1998 when the federal government will
assume background check responsibilities.

2. Legal issues, Congress is generally free, under the Spending Clause, to use
conditions on federal grants to states as a means of encouraging state action in the service of
federally defined goals. Recent decisions, however, have identified two potential limitations on
conditional spending power legislation. First, the purposes of the grant condition must be related
to the purposes of the grant program. The more attenuated the connection between the purposes
of Brady Law background checks and the conditional federal grants, the greater the risk of
invalidation. Second, some judges have indicated a willingness to hold that legislation which
withdraws funding, can under some circumstances, cross the line from encouragement to
coercion and thereby violate constitutional principles of federalism. Although under current law
a properly drafted spending program should survive constitutional scrutiny, such a law might
also be used as a vehicle for opponents to test this ‘coercion’ principle.

B. Federal P ive Regulation in N lying Jurisdicti

This option would impose on non-complying localities regulations which could work as
alternatives to background checks in furthering Brady Law policies. Alternatively, imposition of
these requirements might encourage non-complying localities to reconsider their options and
voluntarily comply with the Brady Law itself.

Examples in this category include mandating a relatively long waiting period for gun
purchasers which can only be shortened by completion of a background check. A second
possibility is a requirement that guns may not be purchased at all in localities that do not
voluntarily adopt background check requirements. A third option is to send all background
checks for non-complying localities to federal agencies for whatever reasonable period it might
take those federal agencies to complete those checks.

1. Policy concerns, The imposition of restrictions on the purchase of guns in non-
complying communities could promote voluntary compliance with Brady; and if a locality

2
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refused to comply, the new strictures could be an effective tool in checking the sale of handguns
to persons with problematic backgrounds. On the other hand, the imposition of harsh strictures
would impose penalties on those who would be otherwise eligible to purchase guns under Brady.
In addition, providing disincentives for persons to buy guns in non-complying localities places
the brunt of enforcement on arguably innocent third parties --gun dealers. Affecting third parties
in this manner could provoke an unfavorable backlash. '

2. Legal concerns. In areas where Congress has authority under the Commerce Clause to
regulate private activity directly, it also has the authority to offer States a choice between
regulating in conformity with federal standards or ceding the field to preemptive federal
regulation. However, as with the spending power, noted above, the courts may rule that
conditional Commerce Clause legislation might also be so coercive as to violate federalism
concems. Distinguishing permissible encouragement from unlawful coercion in this context is
not clear. Although the federal government may impose genuine federal regulation in
jurisdictions that fail to perform background checks, regulations designed to force States into
assuming the responsibilities that Congress has assigned to them may be invalidated. Thus,
mandating longer waiting periods in jurisdictions where local officers refuse to conduct
background checks, would be suspectable to coercion claims if the delay were not justified.

C. Ecderal Operation of the System

This option would turn over the background check operation to the FBI or ATF
immediately, or, if that is not feasible, would seek to move up the date that the FB] would
' assume operations.

1. Policy concemns, DOJ is unable to definitively determine when the FBI would be in a
position to take over the background check operation. The time when such an appraisal can be
made is also indeterminate. In addition, the cost of placing the responsibility for all background
checks in the hands of the FBI at this time may be significant. DOJ is attempting to determine
whether ATF may be currently in a position to assume the background check responsibilities.

2. Legal issues, This approach would rely on Congress' well established power to
regulate gun sales in or affecting interstate commerce. It would not raise any significant
constitutional issues,

D. Requiring Background Checks as a Precondition 1o Handgun Sales

This option would prohibit federally licensed firearms dealers from selling handguns
unless the chief law enforcement official has certified that he/she will conduct a background
check.

1. Policy concerns, This option places the brunt of enforcement on arguably innocent
third parties -- gun dealers and persons otherwise eligible to purchase guns under Brady.

3
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2. Legalissuyes, Congressional power to ban handgun sales altogether under the
Commerce Clause presumptively includes the power to impose a ban selectively, where States
and localities refrain from performing background checks. Absent coercion, as discussed above,
a properly crafted provision should pass constitutional muster. In other words, as long as the
federal controls are to ensure that prohibited persons are prevented from purchasing handguns,
and not to coerce local authorities into conducting the background checks, the legislation would
be constitutional.

E. No Legislative Response

1. Policy concems, While there will undoubtedly be pressure to pursue a legislative
response if there is an adverse Supreme Court decision, there are also policy reasons that militate
against legislative action. These concerns deserve significant considerations.

a. First, an adverse decision raises essentially only timing concerns. The FBI is
scheduled to take over the background check operation in late 1998.

b. Second, the Court's decision would apply only to 24 states (alternative systems that
mect federal standards are already in place in the other jurisdictions) and even in those 24 states,
many law enforcement officers have announced or are expected to announce that they will
continue to voluntarily comply with Brady law requirements.

c. Third, a new legislative proposal is unlikely to pass.

d. Fourth, if a bill does pass it may play into the litigation strategy of the anti-gun control
forces who would be free to pick and choose among federal court judges in an effort to obtain a
. favorable decision and a favorable precedent.

2. Legalissues, Not applicable.
ITI. TIMING OF A LEGISLATIVE RESPONSE

There has been some suggestion that the Administration propose a legislative response to
an adversc Supreme Court decision on the day of that decision. As overriding concern, however,
is that a cohesive and meaningful response must necessarily require serious study of the judicial
opinion. Moreover, even if the response was well-thought out and adequately anticipated the
Court's argument, an immediate cry for legislative intervention would likely be perceived as
unduly reflexive and politically driven.
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IV. ALTERNATIVES TO A LEGISLATIVE RESPONSE

In lieu of, or in addition to, the Administration could respond to an adverse Supreme
Court decision by a communications event bringing together law enforcement officials who
would agree to voluntarily enforce the Brady Law's provisions. The President could also issue a
statement after the decision was rendered.



Dennis K. Burke 03/17/97 11:02:31 AM

Record Type: Record

To: Michelle Crisci/WHO/EOP, Bruce N. Reed/OPD/EOP

cc: Elena Kagan/OPD/EQOP, Leanne A. Shimabukuro/OPD/EOP
Subject: Brady Case

Here is where we are on Brady:

If the Supreme Court finds Brady unconstitutional, it would be because of one element of
the law: The Brady law "requires” a state or local law enforcement official to conduct a reasonable
background on a potential handgun purchaser. The Court would rule that the Federal Government
can not "require” a state or local official to enforce a Federal law because it violates the 10th
Amendment to the U.S. Constitution.

The rest of Brady would still be intact. Handgun purchasers would still be required to fill
out a 4473 form (the form we just modified w/ our Empire State Bldg announcement) and the
Federal Firearms License Dealer (FFL)} must still forward that form to the chief law enforcement
officer (CLEO) for the jurisdiction. If after five days, the CLEO has not advised the FFL that s/he
may not transfer the handgun, the FFL may transfer the handgun to the purchaser. CLEOs could
conduct background checks {and most will) but they will not be required to (also, Brady only
applies in 22 states now -- the others are exempt because they have instant background checks,
licensing requirements, etc.)

So our message could be that the majority of the Brady Law is still intact, but criminals
should have no safe haven. This landmark public safety measure is too important to have
judicially-created exceptions. The law should be clear -- no background check, no gun sale. We
will be sending legislation to Congress this week to fix this Rehnquist Court decision and POTUS
urges Congress to move on it quickly.

The 3 steps we are taking:
1) Sending legislation to the Hill that will respond to this Supreme Court decision:

2) Release a Pledge signed by Chiefs and Sheriffs throughout the nation that they
will continue to enforce the Brady Law.

3) Release Letter from Reno and Rubin to every police chief and Sheriff in the
country urging them to continue their public safety duty to conduct background checks
on handgun purchasers.

Legislation:

We had been discussing the approach of conditioning law enforcement funding to states
and localities on them passing legislation requiring background checks. The law enforcement
groups were adamantly opposed to that approach. So now we are looking at how we can fix Brady
by regulating FFLs. Here is the most current form of the idea:



For an FFL to be able to sell a handgun, s/he must now receive a certification from the
CLEO that the CLEO will conduct a background check on prospective purchasers. Without this
certification, the FFL would be prohibited from selling handguns -- at all.

At first blush, this appears rather heavy-handed but it does put the pressure on the CLEO
and not the Federal government. Most CLEOs are going to conduct background checks, those who
refuse will have to explain why they don't to their gun owners -- because there will be no handgun
sales in their area. It sticks to a simple overall message -- no background check, no gun sale.

Obviously, this approach needs some additional thought but at least the idea of regulating
FFLs and not conditioning funding appears to be the right avenue. Handgun Control likes this
particular approach but | think they are also trying to think it through.

One of the questions we have to ask ourselves is whether this would ever pass, we come
across looking heavy-handed with a DOA bill, and whether that, in itself, harms the Brady legacy?

Based on Elena's suggestion, | have also asked both Treasury and Justice to give us options
on what POTUS could do by executive action -- for example, could he, by executive order, prohibit
a FFL from selling a handgun w/o a CLEO certification? We will continue to pursue.
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MEMO

To: Dennis Burke '
From: Martha Plotkin |

Subject: “Brady Supreme Court Decision

Date: April 21, 1997

As we discussed, to date I have received 15 commitments from police chiefs in 6 of the 22 Brady
States to voluntarily conduct background checks, so long as the immunity provisions apply. They
have provided me with the names of PIOs and record check staff for press purposes when the
decision is released. In addition, I learned that in five states there is a designated agency that
conducts the checks for all the PERF police chiefs in those states (about 25 to 30 PERF chiefs).

1. Arkansas State Police

2. Arizona Department of Public Safety

3. South Carolina State Law Enforcement Division
4. Kentucky State Police

5. Ohio Burcau of Criminal Investigations

A PERF chief in each of these states has contacted the state agency requesting a similar
commitment. We contacted 64 chiefs and expect more call-backs from other states over the next
week. We are trying to prepare a pres's release and op/ed for next Monday, the earliest we were
told a decision could come down. I think you said you received a copy of the draft op/ed. Please

feel free to share it with anyone that can identify any critical issues we may have overlooked.

Many of the police chiefs are reluctant to make a commitment because of the following concems.
Any information you can share with me that would address these issues would be helpful in

gamering necessary support.
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1. Some chiefs are concemed that they will not have access to NCIC for voluntary checks if the
background provisions of the bill are struck. A New Mexico chief is concerned he won’t have
NCIC access and is already experiencing similar problems with conducting “school checks.” One
chief noted that Ohio chiefs cannot currently conduct these checks unless they are doing an official
investigation; otherwise the state bureau of investigations conducts them. They fear that they
cannot use their terminals to do the checks unless the Ohio rules of operations change or there is a
state statute. I don’t know much about how other states deal with NCIC access, but thought
someone could advise me on whether this is going to be an issue we need to address.

2. Three of the chiefs I spoke to today reflected the comment made by this chief: “I have no means
by which to conduct checks without cooperation from local gun shops—-which I do not expect to
get. [My] agency relies on shops to provide gun purchaser information and shops are

uncooperative.”

Chiefs are confused about whether gun shop owners will be required to request the background
checks if the background check provision is struck down.

3. A few chiefs have said they were concerned with sec. 1983 suits if they do the checks. They are
afraid the law enforcement immunity provision may still leave them open 1o liugauon. Itis not a
matier of whether they will prevail, but whether they will have to bear the costs of litigation at all.

4. Several chiefs are concerned about voluntarily conducting the checks when a neighboring police
agency does not. They are worried that purchasers will feel they are being discriminated against in
their jurisdicion.  ({isgnt VAN S01Y7

These seem to be the top four concerns. PERF would be more effective if we had some assistance
in responding to these fears. We realize we are all limited by trying to guess what the final ruling
will look like, but would like to prepare a substantive press statement that would include the police
chiefs’ commitment to do the checks. Obviously, we want to ensure that we are not saying
anything inconsistent with the Administration’s understanding of the issues or omitting any of the
police liability issues. Let me know what you think. Thanks for taking the time to address our
concerms.

ce: Chuck Wexler, Exec. Dir., PERF
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POLICE EXECUTIVE
RESEARCH FORUM
MEMO
To: PERF Members in Brady States
From: Chuck Wexler, Executive Director
Subject: Supreme Court Decision on Brady Law
Date: April 14, 1997 :

I
As many of you know, the U.S. Supreme Court will be rendering a decision as early as this week on
the constitutionality of the Brady Law—the law that requires that chief law enforcement executives
make reasonable efforts to conduct background checks within five days to determine if a purchaser can
legally receive a handgun from a federally licensed dealer. A sheriff has challenged the Brady law on a
10th Amendment claim, suggesting that the background check is onerous and commandeers his
services as a state official in furtherance of a federal program. The Police Executive Research Forum in
congressional testimonies, amicus briefs and press conferences has supported Brady's background
check since its first proposal, and does not believe its requirements are unduly burdensome. According
to a recent Bureau of Justice Statistics report, an estimated 186,000 illegal sales were preempted in
just the first 28 months following the Brady law’s enactment. The report further indicated that 72
percent of aborted sales during the reporting period were attempted by convicted or indicted felons.

Because it is possible that the Supreme Court will strike down the background check portion of the
law, we would like to know if you would be willing to conduct these background
checks voluntarily—even in the absence of the Brady law requirements. Your state is
one of 22 states that is directly affected by the decision, as the remaining states have
legislation that serves as an altemative to or similar substitute for the Brady law.

We are anticipating that the waiting period, immunity for law enforcement personnel conducting the
checks and other provisions of the Brady law will remain intact even if the background check is struck
down. While we hope that a legislative fix will be proposed if the Supreme Court strikes down the
background check provisions, in the interim there will be increased attention on those 22 states whose
federally licensed dealers’ sales are governed only by the current Brady law. There is some fear that
failure to conduct background checks in one state may undermine neighboring states” efforts. Please
fax the attached form as soon as possible to Martha Plotkin at 202/466-7826.
mp/press/brady22 |
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PERF Members in Brady States
Page 2
April 14, 1997

Name

Agency

Phone Number Fax Number

—_Yes, I will continue to voluntarily conduct background checks if that provision of the Brady law is
struck down.

__No, I will not continue to conduct background checks if that provision of the Brady law is struck
down.

Comments:

___ I would like to be a spokesperson on this issue and agree to have PERF refer
press inquiries on the subject to me.

Contact person who supervises background checks for your agency:

Name

Agency

Phone Number Fax Number

Please fax as soon as possible to Martha Plotkin, Director of Communications and
Legislative Affairs, at 202/466-7826, (phone: 202/466-7820, ext. 232). Thank you
for taking the time to respond to this inquiry.

mp/press/brady22
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First Draft: Brady Op/Ed NOT FOR DISTRIBUTION

The U.S. Supreme Court’s decision yesterday on the Brady law could have devastating cffects on
efforts to keep guns out of the hands of criminals—that is, if police allow it to happen While the
Court ruled that the federal government could not mandate police chiefs to make * ‘reasonable
efforts” to conduct background checks on people who buy handguns from federally licensed
dealers, many law enforcement leaders in affected states are already organizing to do the
background checks voluntarily. Thé majority of police chiefs in this country fought hard for the
Brady law, background check and all, and disagree that its requirements are unduly burdensome.
In Lenexa, Kansas, for example, it takes approximately ___ minutes to conduct a background
check; but the time it takes to investigate a shooting can take _____, as well as the immeasurable
costs in human suffering and loss of life. That is why the Police Executive Research Forum
(PERF) joined several other national law enforcement groups in an amicus brief to the Court in
support of the Brady law. Police chiefs know that the Brady law provided the kind of national
approach needed to address a gun violence problem that is exacerbated by uneven responses
among the states.

There are 28 states thart have their own background check laws. So while the decision directly
impacts only the remaining 22 states whose gun background checks are governed solely by the
Brady law. the decision will bave national impact. The Brady law set some national standards to
ensure that federal firearms dealers would not transfer handguns to criminals and others who
cannot legally possess them, gutting the practice of criminals’ shopping for guns in states with no
background checks and carrying them to states with stricter gun control provisions. The evidence
suggested extraordinary success. According to the Justice Department, in the first 28 months after
Brady was enacted, more than 186,000 illegal gun sales were blocked by background checks.
More than 70 percent of the estimated 6,600 attempts stopped each month are due to purchasers’
being identified as indicted or convicted felons. That success will be undermiried if no background
checks are done in those 22 “Brady-only” states. While police have often fought the intrusion of
the federal government in traditionally state and local crime issues, the Brady law was a shining
example of when such a federal role is welcome.

Despite the arguments of those who challenged the Brady law on the narrow 10th Amendment
federalism issue—that the Brady law commandeered their services as state officials to carry out

federal policy—many police professionals disagree and will conduct these checks voluntarily. The
Court did not rule that conducting background checks was unconstitutional, only that police

couldn’t be mandated to perform them as the Brady law is currently written. Police have few
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. options: The instant check system, a national computer system for immediate checks on

purchasers. is supposed to replace the Brady law in late 1998, but is not yet a reality. In fact, the
Department of Justice reports that at the end of 1995 only one-third of the more than 52 million
criminal history records were accessible instantly through a national systern and complete with
court disposition information. Until that system becomes operational, police in affected states will
be called on to carry on the successes of the Brady law on their own. Already, ___PERF members
in ___ of the 22 affected states have voiced their commitment to voluntarily continue background
checks so long as the immunity provisions of the Brady law apply to their conducting these
checks.

Opponents of Brady may have prevailed in this case, but cops and citizens éverywherc are certain
losers in the fight against gun violence if police are unable or unwilling to conduct these checks
voluntarily, at least until a legislative fix can be passed that meets constitutional challenges and
public safety needs. Brady and background checks generally may not be a panacea for gun
violence, but they are a worthy investment of police resources. Police would rather conduct a

background check now than a homicide investigation later.

Ellen Hanson
Lenexa, Kansas Chief of Police and
PERF Board Member

Chuck Wexler -
Executive Director

Police Executive Research Forum

PERF is a DC-based think tank and membership organization of progressive police chiefs and
criminal justice professionals who serve more than 40 percent of the nation’s population. The
organization is committed 1o improving police practices through research, national leadership and
debate.

Contact: Martha Plotkin, Director of Communications  202/466-7820 x232



