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Date: 02/28/95 Time: 15:44
Sentencing Commission: Federal Crack Cocaine Sentences Too Severe

WASHINGTON (AP) Crack cocaine offenses should be punished more
severely than powder cocaine offenses, but current federal policy
goes too far, the U.S. Sentencing Commission said Tuesday.

The panel recommended that Congress change rules requiring a
first-time offender to serve five years in prison for selling more
than five grams of crack cocaine. A first-time offender would have
to sell 100 times more powder cocaine to get the same sentence. \,XQL

“*While some aspects of drug use and distribution may justify a
higher penalty for crack than for powder cocaine, the present <S:
100-to-1 quantity ratio is too great,'' the commission said in a
report. " “The factors that suggest a difference between the two <zgd%c
forms of cocaine do not approach the level of a 100-to-1 quantity Céﬂl
ratio."''

*‘That's a very dramatic difference when it's basically the same
drug.'' commission spokesman Kent Larsen said. “~“When it's fairly
easy to convert powder cocaine to crack cocaine, it doesn't make
much sense to have that wide a disparity.''

Larsen also said attitudes about how dangerous crack cocaine is
have changed: "~ There was a perception it was much more
dramatically harmful, and that hasn t been borne out as much as
they might have expected it to be.'

The commission also recommended that Congress solve the problem
by refining federal sentencing guidelines rather than rewriting
laws that establish mandatory minimum sentences for various drug
-crimes.

“The sentencing guidelines, as compared to mandatory minimum
penalty statutes, provide a more precise mechanism for tailoring
the appropriate sentences to individual offenses and offenders,''
the report said.

Sentences for federal cocaine offenses are based on mandatory
minimum penalties Congress passed in 1986. In writing the law,
Congress drew a distinction between two forms of cocaine crack
and powder and decided that offenses involving crack deserved
longer punishment.

Two years later, Congress created a five-year mandatory minimum
sentence for simple possession of more than five grams of crack
cocaine. Simple possession of any amount of any other drug
including powder cocaine by a first-time offender is a
misdemeanor that carries a maximum penalty of one year in prison.

The 100-to-1 policy for sentences on drug distribution went into
effect just after crack captured public attention as a new and
dangerous substance quickly sweeping across the nation, the
commission's report said.

“In reacting to a very serious problem, the Congress had to
make policy without the benefit of the data analysis and research
we have today,'' said Judge Richard P. Conaboy, commission
chairman.

The mandatory minimums created unintended results, punishing
lower-level retail crack cocaine dealers far more severely than
upper-level powder cocaine suppliers, the report said.

When judges impose cocaine sentences, quantity and form are just
two factors they should consider, the report said. Other
circumstances in individual cases may be equally or more important,
commissioners said.

The report also expressed concern about claims that the law
punishes blacks more severely and in greater numbers than whites.
Blacks accounted for 88.3 percent of federal crack cocaine



distribution convictions in 1993. More than 7 percent were
Hispanic, and 4.1 percent were white.

“*This does not mean, however, that the penalties are racially
motivated, '' the report said. "~ “Nevertheless, the high percentage
of blacks convicted of crack cocaine offenses is a matter of
concern to the sentencing commission. Penalties clearly must be
racially neutral on their face and by design.''

Congress created the seven-member sentencing commission in 1984
as part of a wide-ranging reform to reduce sentencing disparities.
It began its study after passage of the 1994 crime bill, with
directed the commission to take a look at cocaine sentences.
APNP-02-28-95 1546EST
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MEMORANDUM
TO: Chairman Conaboy

All Commissioners t
FROM: Jo Ann éc"—”ij

of Justice Position statement
D FEDERAL SENTENCING POLICY

SUBJECT: Departmen

I am éttaching the Department of Justice Position
Statement regarding Cocaine and Federal Sentencing Policy to be
included in the Commission's report on the subject.

The Department eagefiy awaits the revised draft of the
report. -
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Department of Justice Position Statement
COCAINE AND FEDERAL SENTENCING POLICY

Although cocaine base (crack) and cocaine hydrochlorlde
(cocaine powder) are chemically similar, there are significant
differences in the predominant manner the two substances are
ingested and marketed. Based on these differences and the
resulting harms to society, the Department of Justice rejects any
proposal to equate crack wzth cocaine powder and believes that
traffickers of crack cocaine should be subject to higher
penalties than traffickers of like amounts of cocaine powder.

Current research shows that crack is a more dangerous and
harmful substance for many -reasons. .The most common routes of
administration of the two drugs cause crack to be the more
psychologically addictive of the substances. The quicker, more
intense, and shorter-acting effects of crack contribute to its
greater abuse and dependency potential as compared to snorted
cocaine powder. Moreover, identifiable social and behavioral
changes occur much more qulckly with crack use than with the use
of cocaine powder.

Crack can easily be broken down and packaged into very small
and inexpensive quantities for distribution -- sometimes as
little as single dose quantities. Crack is thereby marketed to
the most vulnerable members of society, including those of lower
socioeconomic status and youth. Additionally, the. open-air
street markets and crack houses used for the distribution of
crack cocaine contribute heavily to the deterioration of
neighborhoods and communities. Both the scale of marketing and
its open and notorious nature enable many, who would not
previously have had access to cocaine powder, to purchase, use,
and become addicted to crack cocaine. Moreover, the present
crack market is associated with violent crime to a greater extent
than that of cocaine powder. Crack cocaine has thus had a
severe, negative impact on .many families and communltles, and 1n
particular, on minority communities. '

The seller of crack is well aware of its addictive qualities
and the familial and communlty devastation it engenders. Thus,
we believe that crack cocaine traffickers should be sentenced
more heav11y than cocaine powder traffickers. Although we
recognize, as a policy matter, that an adjustment in the current
penalty structure may be appropriate, any such adjustment must
reflect the greater dangers associated with crack as opposed to
cocalne ‘powder.

Furthermore, we do not believe that specific offender
characteristics in the Sentencing Guidelines will be able to
account for all of the differences in harms caused by the
substances, both because of the systemic nature of some of those
harms and because of problems of proof in individual cases.
Before making any final recommendations, the Sentencing
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Comnission should consider and report to Congress about the
impact any suggested changes would have on law enforcement's
. efforts against crack and cocaine powder trafficking and any

impact these changes may portend for the level of use of the
substances.
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Bepartment of Justice

FOR IMMEDIATE RELEASE CRM
FRIDAY, APRIL 14, 1995 (202) 616-2771
TDD (202) 514-1888

JUSTICE DEPARTMENT URGES CONGRESS TO RETAIN HEAVIER PENALTIES
FOR CRACK COCAINE OFF SES

'WASHINGTON, D.C. -- The Justice Department will urge
Congress to reject a recommendation by the United States
sentencing Commission that would dramatically reduce the
punishment for trafficking in crack cocaine.

Attorney General Janet Reno said, “I strongly oppose

measures that fail to reflect the harsh and terrible impact of
crack on communities across America.”

Opposition was also voiced by the United States Attorneys,
who met this week in San Antonio, Texas, and by Jo Ann Harris,
Assistant Attorney General in charge of the Criminal Division,
wvho represents the Justice Department on a non-voting basis at
meetings of the Sentencing Commission.

Oon Monday, the Commission voted 4-3 to make the penalties
for crack cocaine offenses equal to those for powder cocaine,
despite evidence that crack does greater harm to vulnerable
communities. Although the Justice Department has recognized as
a policy matter that an adjustment in the current penalty
structure might be appropriate, it has maintained that any such
adjustment must reflect the greater dangers associated with crack
as opposed to cocaine powder.

«The U.S. Attorneys believe the Sentencing Commission made a
serious mistake in recommending equivalent treatment of crack and
powder cocaine of fenses,” said Michael Stiles, United States
Attorney for the Eastern District of Pennsylvania and Chairperson
of the Attorney General’s Advisory Committee. Stiles, who
chaired the semi-annual meeting of U.S. Attorneys in San Antonio,
said “the overvhelming reaction of federal prosecutors is that
the recommendation was inappropriate.”

The Attorney General and the U.S. Attorneys also expressed
their opposition to the commission’s decision to significantly
reduce sentences in money laundering cases -- an important weapon
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in combatting narcotics violations, health care fraud and
financial institution fraud.

said Jo Ann Harris, “The decision to treat crack and powder
cocaine equally does not reflect the harmful impact of crack
trafficking and the responsibility of law enforcement to protect
the poorest and most threatened gommunities from narcotics
predators. The Commission itself, in its recent report to
Congress on crack, identified a number of ways in which crack is
devastating our poor neighborhoods. ”

The Commission’s recommendation would become law November 1
if no action is taken by Congress to reject it. Current
sentencing guidelines which impose, in some instances, the same
penalty for one nundred times as much powder as crack, have been
criticized as unfair.

said Harris, “Sound sentencing policy should reflect the
different manner in which the drugs are marketed and the real-
life impact on the affected communities, while insuring that
punishment does not unfairly impact on any particular group.”
#4844
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EXECUTIVE OFFICE OF THE PRESIDENT LRM NO: 1167

- OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001 FILE NO: 798

5/2/95 Z
LEGISLATIVE REFERRAL MEMORANDUM Total Page(s):

TO: Legislative Liaison Officer - See Distribution below:
FROM: James JUKES N (for)

\Taad

Assistant Director fon Legislative Reference

OMB CONTACT: Ronald JONES 3386
Legislative Assistany/s line (for simple responses): 395-3454

SUBJECT: JUSTICE Proposed Draft Bill: Sentencing Guideline Amendments Relating to Cocaine Base
and Money Laundering

DEADLINE: 3pm Thursday, May 04,1995

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title Xlil of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS:

DISTRIBUTION LIST:

AGENCIES: EOP:
257-Office of National Drug Control Policy - John Camevale - (202) 395-6736 Jim Duke
¢, Chris Brown
* Jose Cerda
Bob Damus
Clarissa Cerda
David Haun



RESPONSE TO LRM NO: 1167
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 798

If your response to this request for views is simpie (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
fo leave a message with a legislative assistant. .

You may also respond by:

(1) calling the analyst/attomey's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.
TO: Ronald JONES 395-3386
Office of Management and Budget

Fax Number: 395-3109
Branch-Wide Line (to reach legislative assistant): 395-3454

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: JUSTICE Proposed Draft Bill: Sentencing Guideline Amendments Relating to Cocaine Base and Money
Laundering .

The following is the response of our agency to your request for views on the above-captioned subject:
Concur
____ No Objection
No Comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet



_ Honozrable Alluc M. Rivlin

- |
U. S. Department of Justice %
|

Office of Legislative Affairs -

Office of the Ascictant Attarney Genesal Washington, D_.C. 20530

| |

- |

May 2, 1995 .
|

!

|

DLLeuLUL ;
Office of Management and Budget
washington, .D. C. 20503

.Dear Ms. RlVlln

Enclosed fpr clearance pursuant to OMB Circular Nb Ar19 is
a draft legislative proposal, "[tlo disapprove sentencing
guideline amendments relating to cocaine base and money

Y]

. laundering.” we have also enclosed an analysis of tke

legislation, aslwell as draft transmittal letters to the Speaker

I
l
~of the House of1Representat1ves and the President of the Senate. i

- We rﬁnnﬁnrlynnr advice on the relatlonshlp of this proposalw
to the program bf the President. As noted in oux draft letter of
transmittal, our draft bill would, if eracted, disapprove two l
gentencing guldellnes recently adopted and submitted to Congress
by the United Statcs Scatencing Commission. Unless overturnmed by
Congress, thease new sentencing guidelines will go into effect an
Novembexr 1, 1994. Dexrly action on cur dzmft bill is thexefoze |
imperative. . Consequently, we lequcst clearance of tlhe euclused
legislative plupOSal no latex thau the cluse ol DUbLUEbb on
Weduebddy, Mdy B, 1995,

Thank you for your assistance and cooperation in this
important matter.

Sinceptly
j 2
ent Markus

ACtlng Assistant Atto*ney General

Enclosure

2003 STINL GRO +«~ V10 CT0:CT §8.20/60



| US. Department of Justice
o Office of Legislative Affairs

" Qffice of the Amistt Atlomcy Geneeal Fshingtom, DC 2030

i

i

I
wne Honorahle Newt Gingrich
Speaker

United States ﬂouse of Representatives
Washington, D.C. 20515

" Dear Mr. Speak

Enclosed is a legislative proposal to disapprove certain
”'sentenCLng guideline amendments recently submitted to Congress by
the United States Sentencing Commission for a 180-day review !
period. The amendments propnsed for Congressional disapproval i
relate to two dreas -— (1) egqualization of cocaine base (crack) |
and cccaine powdar quantities for drug trafficking penaltias, and
'(2) revieion of the guidelinees applicable to money laundering and
tronsactions iq property dcrived from unlawful activity. These :
sentencing guldellne amendments will take effect November 1, i
1995, unless an Act of Congress provides otherwise. - |
The leglislutive proposal would dlsapprove and pravent the
taking effect of the two sentencing guldeline amendments :
described above. The guideline amendments relating to crack,
which were adop ted by a divided sentencing Commission, would
drastica11¥ reduce crack guideline penalties without recognlzmg|
the signif cant! differences between crack and cocaine powder. !
Crack is a morq dangerous and harmful substance than cocaine :
powder for a number of reasons. It is the more psychologically |
addictive of the two substances through the most ¢ommon routes oﬁ
administration., Additionally, the open-air street markets and
crack honsas usgd for the distribution of erack, which can be
bhroken down .and packaged inte very small and inexpensxve :
quantities for digtribution to the most vilnerable members of i
society, contrzbute heavily to the deterioration of naeighborhoods
"~ and comnun;tles. Finally, the gquideline amendmente relating to
_erack are inconsiatent with current mandatory minimum pcnalt;ea.

The SentenLing COmm1351on's amendments to the money
,launderlng guldellnes are sweeping in nature and would

substantially lower the penalties for many serious money
laundering offepses despite the fact that congress has treated
noney launderlng as a significant offense subject to 10- or 20- .
ear maximum pehalties. The amendments would produce reductions |
sentence with respect to the laundering of proceeds of both |
financial and drug offenses. |
|

|
o

'
t
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We urge ear1y contideration of this 1mportant lpglslative

_ proposal to prevent these unsatisfactory sentencing guideline
amendments from taking effect. The Office of Management and
Budgel has advised that the submission of this legislative
proposal is consistent with the program of the President.

Enclosure

sincerely.

Kent R. Markus

Acting Assistant lrhtcn:ney'laenenﬁal
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A BILL

base and money laundering.

~ Be it enacFed by the Senate and House ot Represantat;ves of |

the Unitea s'r.ates of America in Congress assembled,

SEC.

Code Amendment number 5 of the "Amendments to the Sentencing

Gu1de11nes, Pol:cy Statements, and Official Commentary, "

\

|

|

- |
To disapplOVu sentencing guideline amendments relating to cocain%
| |

l

|

i

1

|

i

1. DISAPIRDVAL OF AMENDMENTS RELATING TO EQUALIZATION OF

CRhCK]AND COCAINE POWDER QUANTITIES.

In accbfdance with section 994(p) of title 28, United States

il
|
i

FubmA £+ad hy_th; United States Sentencing Commission to Congrese

“on May 1, 1995,iis haraby disapproved and shall not take effect

|

. ! |

to the extent it—- _ |
! ¢

I

|

' gu;del;nes,_; |

(1) aménds §2D1.1(c) (1) throuyh (14) of the sentencing
‘ .

(2) 1nserti the fellowing sentence in §2D1.1(c) of the

sentencing guiaeiines- "'cOcalne,' for the purposes of thls

guldellne, includes cocaine hydrochloride, cocalne base, and

crack cocalne.";

1

(3) deleteT "l gm of Cocaine Base ('Crack') = 20 kg of

marihuana" ftom'the Commentary to §2D1.1 of the sentancing

|
|
|
| !
|
|
|

'guldellnas captxonod "Appllcation Notee" in Note 10 in thc

subd;v;sion capéioned %“Cocaine and other schcdule I and 11

'stimulants"y und

_set forth in' thé seventh paragraph or the discussion entitled

“Reason for Amendment"

Y.

(4) pxov;des reasons for the amendment, except the reasons

P - 5
STAAL KO «-~ Vi0 £O:¢T  G6-30/50
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l |
| K
i - | | =
| 2 . ' | :
. i .
SEC: 2. mam‘»pnovm. OF AMENDMENTS RELATING TO MONEY mmmmsi - ;
' AND 'I;RANSACTIONS IN PROPERTY DERIVED PORM UNLAWFUL | ;
-Acrn}ixn. . | o i
~In accordance w:.th section 994(p) of title 28, Um.ted State?
Code, Amndmant mmber 18 of the "Amendments to the Sen‘te.nc1ng ‘
- Guidelines, :Policy Statements, and Official Commentary," 3
: ' . . ) . i :
‘submitted by the Tnited States Sentencing Commission to c::»ng::as:;'i :
on May. 1, 19;95, is bereby disapproved and shall not take effcct. ;
S : |
| E
|
l | .
| | |
;
| 5
| ! I
i
| I
|
| i
| i
|
| i
|
: i
| i
5 ah ;
: | oo |
. | o " |
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ANALYSIS

on Max 1, 1995, the United States Sentencing CUmmission
'éunmitted tq,codgrass amendments to the sentencing guidélines,
.ﬁpo;icytstatéments, and official commentary in a number of areas.

' Such amendments| will take effect November 1, 1995, unless an Act
of Congressz?royides othgrwise. The bill would overturm
amepdpents rglating to two of the areas — (1) emalization of i

. cocaine'haseiand aonaine powder quantities for drug trafficking |
penalties, and %2) revision of the guidelines applncable to money

e launderlng and transactlons in propcrty derived from unlawful
activity. ¥

|
!
|
!
|
i |
By way of background, the United States Sentencing

CQmm1351on has éhe power to promulgate amendments to the
sentencing guidélines. However, the Commission must submit such
' amendments tp Congress for at least a 180-day review period.
‘sentencing G@idﬁline amendnments take effect no later than
'?ﬁovehber 1 di tﬁe_calendar.year in which submitted, "except to
the:extent tﬁat?. . . the amendment is otherwiﬁe modified or
disapproved #y Act of Congress.® 28 U.S8.C. §994(p)- The bill
7woulé implemént!this provision by disapproving the Sentchcihg
Conmiésion'séanahd;ents with rebpcot to cocaine base and money

* laundering.

The sentenwlng guideline umendments relating to cocaine base,
'(uSually,known as_'crack“), vhich were adopted by a 4-3 vote of

|
|
!
|
!
|
|
\
|
| . o | |
the Commissién, \would drastically reduce crack penalties without |
|
|
|

i
i
i

" 100@ 7 smAp GRO e Y10 vo:¢T  $6:20/50
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'First the cOmmission has recommended that Congress ellmlnate the

‘4

',recoganiDQ thﬁ significant. differences bntween crack and cocaina’

hydrachloride (nocaine powder). Crack is a more dangerous and

harmful embstance than cocaine powder for a numbar of reaconc.

|

. ] _ |
| The most coﬁnoﬁ routas of administration of the two drugs cause !
)

crack to be. thﬁ more poycholegically addictive of the substance

"'particularly bﬁcause smoking crack produces qulcker, mure

intense, and shucler-lasting effects than snorting cocaine

powder.' Identmriable social and behavioral changes occuy .much

| powder. Crack can also be broken down and packaged into very

l
i

. small and ipexpensive quantities for distribution and is thereby

|

|

i

|

|

nore quickly wﬁtn the use of crack than with the use of cocaine l
|

|

|

. marketed to:thevmost vulnerable members of society, including

those of . lower soc1oeconom1c status and youth. lddwf)nnally, tho

open-air st‘r'ppf] markets And crack houses used far tha l

|

distributien of{crack contribute heavily to the deterioration ofi

neighborhoodn and communities. Finally, the present crack malkeg
is assocxated w%th vielent crime to a greater extenl than that og
cocaine powdez. _ ' . . o 1

pespite thrse Tealitles, the sentencing Commission has taken

|
two steps to lower crack penalties to precariously low levels. |

"dszerential tr?atment of crack and cocaine powder in the !

mandatory minimnm penalties currently provided by qtafnfp_ In

' addltlon, the Commission has sntmitted an amendment of the
‘sentencing guldellnes to treat crack and cocaine powder alike

" under the guidelines, regardless of whether Congress first

|
|

|

I

!

|

1

|

|

!

i

@ | -
- |
|

|

{




revises the statutory minimum penalties. As a 1, ai -
offendar oonV1cFed -of dlatributlng 50 grams of crack (about

500 doees),jforiwhon_the relevant statute jimposes a mandatoxy

nininuﬁ'lo—YQar!term of imprisonment, would face a guidéline, '

' sentence ozéjusL 21-27 months of 1mprisonment;' &4 such.an_'

offender accfepted_ responsibility tfor his or her offense, the
sentenéing éuideline range would be 12-18 months of impriSonment.

If the court found that such an offender had also played a '

'minlmal role lnlthe offense, the sentencing quideline range would

be just 4- 10 mo?ths of 1mprlsonment which could be satisfied by

_-probatlon WIth conditions of confinement, such as home dntentlon
offenses now, qu?jﬂct to a S-year mandatory nlnimum prlson term

(invelving at least & grams of crack) would potgntnally be

subject to a sontenoing guideline range of just 0-6 months of
R ' .
imprisonment’ if the defendant accepted responsibility fur the

offense and'#er? a minor playe:x. i

From the above it can be seen that if Congress adopts the

'Lommlssion s recommendatlon to treat crack and cocaine powder

alike for purpoées of the mandatory minimum penalties, some

offenses now subject to a 5- or 1l0-year mandatory mmmm prison

”

tern will potenﬁ1ally result in a sentence involving nn rpquired

i

|

|

i

'prlson term at all. : 1
. |
]

i

|

|

\

Even 1f-Congrass does mot adopt the Commission'e
recommendation Js to mandatory minimum penalties for crack, the
sentencing guidql;nc amcndments the Commission has submitted
create serioﬁs problems. The low yuideline sentenceslbring about |

|
\

|
|
{
|

6007 STINL GKO <+~ V10 g0:eT 662060
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;1ncop$i$ﬁ§m§j ﬁetween the guldeilnzs and the current statutory

ﬂj;cneme; uiﬁﬁthB result that mandatory minimum sentences will
bverfide'mamy'&uiaeline sentences and produce sharp cliffs in
sentenclng, as well as resentment among those subject to the
'statutory penaltles. The sentencing guidelines should work in
'cpncert;w1th, rather than in opposition to, mandatory miniwm

' sentences. Moreover, the low guideline sentences will prevail in

the case of:chck offenders subject to the "safety-valve"
. exemption ffom mandatory minimum senfences,.ls U.S.C. §3553(f)

|
|
| S
|
|

The implementatiion of these low sentances for "safety-valve"
jdéfpndants-may also violate theietatutory requircment that

' guidelineslimplementing the ®"safety-valve” must provide+a
guideline'rmnge.in which_fhe lowest term of imprlsonment is at :

|

|
mandatory minimum 5-year sentence. Violent Crime Control and Laq

. least 24 munth for defendants who would have been subject to a

' Enforcement . Act‘of 1994, Pub. L. No. 103-322, 580001(b)(1)(B)
'The drastlciredrctlon in guideline sentences for crack will

'result in s&fet%—valve'sentences under §5C1.2 of the semtencing_-

m}abOVe.

For tha reasons get forth, Congress should d;sapprcve the

|
l
guldellnes low | than 24 months in certain cases, as described '
|
!
| equallzat;on of! crack and cocaine powder scntences in the :
'sentenclng gnidelines, as provided in section 1 of the proposed 1
'1§gisiation.i\ﬂhile Section 1 would result in the disapproval of
those portioms of sentencing quideline amendment number's that

would equallze crack and cocaine powder trafficking penalties, 1t_

0T C sTMAL GRO e-- V10 90:¢T  $6.20/80



e !
| would not affecf other portions of the amendment. For example,
the leglslative propaosal wonld not affect the portions of the

amendnent that provide enhanced sentences for the use or

'possgssion:o? a weapon in the case of any drug trafficking

offanse or that |dclete the definition of “cocaine base." Nor

'woﬁld'the 16§islativ= proposal affect the amended yguidelines®

- treatment of?simple posvesslon of crack in the same mannér as
- s;mpié posse%si?n of cocalne powder. (Of course, currenﬁ' |
manaaﬁory miﬁim&m penalties pertaining to the simple possession !
”'got'cértain'q#an?ities of crack would continue to apply unless {

Ireéealéd by Coniress.)

-without500ﬁgressional action disapproving the ¢guidelines,

the amendments will go into effect November 1, 1995. While the

'_Department of Jnstlce racognizes that some adjustnent of tha

|

cnrrent penalty structure ‘may be appropriate, any such adjustment{

. ? i

nmust reflact the greater dangerc associated with crack than
;cqoainc.powdér.

GectionEZ'of the proposed leyislation addresses sentencing

.guldellne anendments submitted by the Sentencing CommiSSJOn to
o Congress relating to money laundering and transactions in
:property der%yediform unlawful activity. The amendments were the
~ product of intense lobbying by the white-collar defense bar to
lover pénélties for money laundering and related activity. The

"quideline amendments are sweeping in nature and would

: substantially lower the penalties . for many serious money

| launderlng offenses even though Congresc hac dotcrmined money
I

i
i
i
E
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|
|
laundefing fo be a2 significant offense subject to 10- of 2q-year!
_ naxlmun penalties (dapond;ng upen tha offondcr's intent). ‘
The anendnrnts would produoa reductions in sentence w1th
_ reepoot to the haunderlng of proceeds of both financ1al orrenses
and drug offensrs. For example, under the currengt guidelines arl.i
offender wh'o: 1amni&rs $110,000 worth of proceeds of a fraud by
:_engaging Lnfa b & cial transac;ion knowing that the trensaction-
is designed‘to conceal the source of the illegal funds (and is

'conv1cted ct violating 18 U.S.C. §1956(a) (1) (B) (1)) would face a |_
current guidellke sentence of 37-46 nonths of 1nprisonment under\
5281 of the sentenc1nq quidellnes. Under the amended guideline
_submitted tpicopgress, the guideline range wonld he jusﬁ 1
2127 months?of’imprisonment. An offender vho commits a similar
offense invo;ving $110,000 worth of illegai drug proceeds would
face a curre?t guideline centencc of 51-63 months of

]
inprisonment; Under the recently submitted guideline awmendments |

the gu;delxne sentence would be just 33-41 moalhs of

"-;mplisonment.

The commission s guideline changes appear to respond in part!
to the c1assiof money laundering.cases in which the money l
laundering a&tivity is not extensive, including 'receipt:and
'déboSitﬁ casgs ==~ those in vhich the money leﬁndering conduct is |
“limited to aépositing the proceeds of unlawful.activity in a
finencial in%tiéution account identifiable to the person who ‘
comnitted the underlying offense. While the application of the

_euirent guidé;ines to receipt-and-depocit cases, as'wellfaszto

i
E
C
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cprtaln other cases that do not ‘involve aggravatcd money

- Jaundering aotivity, may be problemat;c —— and the Department of

|
. |
Justice proposed to the Sentencing Commission a sentencing . |
' guideline anendment that would have addressed this problem Uhile]
'preserving qppzuprlutely tough sentences for serlous money
' laundering activities — past sentencing anomalies arlsing from

I'relatively few Lases do not justity a sweeping downward

adjustment in t?e money laundering guidelines. _
‘The broad changes in money laundering sentences reflected iq

the CommlSSlon‘s guideline amendments, if allowed to stand will

send a dangerous message that money lanndering ESSOClatedﬁﬂith

ﬂrug ‘and othpr Lnrlonq rrimes is not viewed as the grave offense

1t once was.;
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COCAINE BASE VS. COCAINE HYDROCHI.ORIDE

Federal 1law criminalizes the possession with intent to
distribute the controlled substance, cocaine base (crack), see 21
U.S.C. §§841(a) (1), 812. A violation involving in excess of five
grams of a mixture or substance containing crack is punishable by
a minimum mandatory sentence of imprisonment for 5 years, see 21
U.S.cC. §841(b)(1)(B).1 A violation involving in excess of fifty
grams of a mixture or substance containing crack is punishable by
a minimum mandatory sentence of imprisonment for 10 years, see 21
U.S.C. §841(b)(1)(A).2 Statutory minima for cocaine hydrochloride
(powder) are triggered at 500 grams and 5 kilograms respectively,
Id. This sentencing scheme results in a 100 to 1 ratio for crack
to powdér cocaine.3

A defendant's actual sentence is determined by the DPrug Quantity
Table, U.S8.S.G. §2D1.1. The Table incorporates the Section
841 (b) (1) (A-B) statutory minima by operation of law.

There is pending a proposed amendment to the Crime Bill which
would eliminate the special provisions in Section 841 (b) (1) (A-B)
for crack. If enacted, crack offenses would be punished the same
as powder offenses.

Applying both the statutes and the Sentencing Guidelines to some

examples, the following results are achieved:

The statutory maximum sentence is imprisonment for 40
years.

2 The statutory maximum is imprisonment for life.

3 As noted below, this does not translate into sentences
which are 100 times as great.
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A defendant who distributes 5 grams of powder cocaine would be
charged under 21 U.S.C. §§841(a) (1) and would face a statutory
penalty of between 0 and 20 years, 21 U.S.C. §841(b) (1) (C).
Presuming that the defendant has no criminal history or other
aggravating circumstances and that the defendant accepts
responsibility, see U.S.S.G. §3El.1, the defendant's likely
Guidelines Range would be imprisonment for 10-16 months. Cases
such as this are rarely prosecuted by the Department of Justice as
they fall well below standard declination levels in most districts.

A defendant who distributes 5 grams of crack cocaine would be
charged under the same statute, 21 U.S.C. §841(a) (1), but would
face a statutory penalty of between 5 and 40 years, 21 U.S.C.
€841 (b) (1) (B). Even as a first offender who accepts
responsibility, the defendant would face a minimum sentence of
imprisonment for 60 months, although the likely Guideline Range for
the offense might be as low as 30-37 months, U.S.S.G. §2D1.1,
Table. In order for a powder cocaine distributor to reach the same
offense.level, s/he would have to be found responsible for 500
grams or more of cocaine.

Although the ratio of crack to powder cocaine is 100:1 by
weight, the Sentencing Guidelines ameliorate this ratio and result
in a roughly 3:1 ratio. The statutory minima double this ratio to
6:1. Put another way, a defendant will receive a sentence roughly
six times greater for crack than for powder cocaine.

Because the Crime Bill contains amendments to Section
841(b) (1) (A-B) which would permit certain less culpable offenders

to be sentenced below the mandatory minimum - a "safety valve" -
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less culpable offenders could be sentenced to the guideline range
rather than the statutory minimum and the sentencing ratio would
drop from 6:1 to 3:1.

The question then is not whether a ratio of 100:1 can be
justified but whether crack cocaine defendants should be sentenced
three times more harshly than powder cocaine defendants. 1In this
regard, the following justifications are offered:

1. Crack provides a more intense and quicker effect (high)
than powder cocaine;

2. Crack may be instantly addictive whereas powder cocaine,
although highly addictive, is not addictive in small and
isolated instances.

3. Violence is routinely associated with crack cocaine
distribution networks.4

4. Crack distribution has had a disproportionately higher
impact on particularly vulnerable communities, those
containing the poor and the young.

5. Crack cocaine simply represents a further processing of
powder cocaine. Thus a crack distributor has undertaken
further work on the product for the ultimate consumer.
This represents the use of additional chemicals,
laboratory equipment, time and effort. 1In effect, the
crack distributor has spent more +time and effort

committing his/her crime than the powder cocaine

1 Although the wuse of violence could be punished
separately, it is the widespread association with violence which is
of concern. Thus, even when a defendant does not resort to

violence, the risk of violence is so great that the punishment is
appropriately higher.
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distributor and this more deliberate action is
appropriately punished more harshly.

6. A 500 gram powder cocaine distributor is not a
significant distributor on a national scale. A S0 gram
crack cocaine distributor would, however, be nationally
significant. The Guidelines routinely recognize role in
the offense and "kingpin" status in determining
sentencing ranges.

6. The Sentencing Guidelines scheme reflects certain
practical realities. If the ratio were eliminated, 5
gram crack cocaine distributors, who are generally
significant enough to warrant federal <criminal
prosecution, would face 10-16 month sentences. Because
significantly more severe results would generally be
achieved in state courts, federal prosecutions for crack

distribution would drop to almost nil.
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Crack cocaine laws not discriminatory

SAN FRANCISCO, May 13 (May 13) UPI - A federal appeals court ruled
unanimously Friday that drug laws punishing possession of crack cocaine more
severely than powdered cocaine do not discriminate against black offenders.

The U.S. 9th Circuit Court of Appeals upheld the conviction and 18- year
prison sentence of a black Southern California drug dealer who claimed he was
convicted under an unconstitutional statute.

Oscar Lidell Coleman argued that his sentence for possessing nine ounces of
crack cocaine violated the Equal Protection Clause of the U.S. Constitution
'because it was aimed at blacks.

He cited a Department of Justice publication characterizing crack cocaine as a
predominantly inner-city phenomenon ''mainly confined to minority sections''
and referring to interstate trafficking networks controlled by blacks,
Haitians and Jamaicans.

But the appeals court said Coleman presented no statistical evidence
demonstrating that the laws had more impact on blacks than on whites or other
groups, and also concluded there was no evidence that Congress intended to
discriminate against blacks when it adopted the legal scheme.
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Reno Opposes Plan to Reduce Crack Cocaine Sentences

WASHINGTON (AP) Attorney General Janet Reno will ask Congress
to reject a plan that would reduce sentences for criminals
convicted of selling crack cocaine, the Justice Department said
Friday.

Reno said she disagreed with a U.S. Sentencing Commission report
that said crack sentences are too harsh when compared to similar
crimes involving powder cocaine.

1 strongly oppose measures that fail to reflect the harsh and
terrible impact of crack on communities across the America,'' Reno
said in a statement.

On Monday, the independent commission voted 4-3 to make crack
cocaine sentences equal to those for powder cocaine. The proposal
will become law Nov. 1 if Congress takes no action on it.

In a report in March, the commission said that crack cocaine
crimes should be punished more severely than powder cocaine
offenses, but that current federal policy goes too far.

It recommended that Congress change rules requiring a first-time
offender to serve five years in prison for selling more than five
grams of crack cocaine. A first-time offender would have to sell
100 times as much powder cocaine to get the same sentence.

**While some aspects of drug use and distribution may justify a
higher penalty for crack than for powder cocaine, the present
100-to-1 quantity ratio is too great,'' the report said. " “The
factors that suggest a difference between the two forms of cocaine
do not approach the level of a 100-to-1 quantity ratio.''

The Justice Department recognizes that the penalty structure may
need changing, but "~ it has maintained that any such adjustment
must reflect the greater dangers associated with crack as opposed
to cocaine powder,'' Reno's statement said.

U.S. attorneys who met in San Antonio, Texas, this week voted to
oppose the proposal.

**The overwhelming reaction of federal prosecutors is that the
recommendation was inappropriate,'' said Michael Stiles, U.S.
attorney for the Eastern District of Pennsylvania.

Reno also opposes a commission decision to reduce sentences in
money-laundering cases.

Sentences for federal cocaine offenses are based on mandatory
minimum penalties Congress passed in 1986. In writing the law,
Congress drew a distinction between two forms of cocaine crack
and powder and decided that offenses involving crack deserved
longer punishment.

Two years later, Congress created a five-year mandatory minimum
sentence for simple possession of more than five grams of crack
cocaine.

According to the report, the mandatory minimums created
unintended results, punishing lower-level retail crack cocaine
dealers far more severely than upper-level powder cocaine
suppliers.

Congress created the seven-member sentencing commission in 1984
as part of a wide-ranging reform to reduce sentencing disparities.
It began its study after passage of the 1994 crime bill, which
directed the commission to take a l1look at cocaine sentences.
APNP-04-14-95 1832EDT
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U.S. Defends

Handling of
Crack Cases

s Drugs: Prosecutors deny
targeting minorities. But
activists demand to know why
no whites have been convicted.

By DAN WEIKEL
TIMES STAFF WRITER

ederal prosecutors in Los Angeles

defended their handling of crack
cocaine cases in a 500-page court filing
released Thursday, while leaders in the
black community pressed the U.S.
attorney's office to explain why the federal
war on crack here has exclusively targeted
minority neighborhoods.

. Hundreds of blacks and Latinos in
Southern California have been locked up for
five- and 10-year mandatory federal prison
terms, records show. Virtually all whites
arrested for crack offenses have been pros-
ecuted in state court. where the penalties
are less severe,

Not a single white has been convicted
federally of a crack offense in Los Angeles
or six other Southland counties since 1986,
when Congress enacted stiff new penalties
to quell an epidemic of the drug. The Times
reported Sunday. One white was indicted in
February and is now awaiting trial.

“We want to see about those numbers
and why they are that way. They raise
more questions than they answer,” said
Kerman Maddox, chairman of the political
outreach committee at the Rev. Cecil
Murray's First AME Church in Los
Angeles.

Maddox said he has requested that US.
Atty. Nora M. Manella meet with a group of
prominent African American leaders to
discuss federal crack prosecutions. The
Btatistics, he added, indicate that federal
policies “might not be colorblind.”

While U.S. Justice Department officials

. declined to comment, Rep. Maxine Waters
< « (D-Los Angeles) sent a letter to U.S. Atty.
¥ ¥Gen. Janet Reno on Thursday asking for an
! - explanation of why 86% to 97% of federal
crack defendants nationwide are minorities.

“We need a justice system where all
Americans can be treated equally before
the law,” Waters wrote. “We have a long
way to go to reach that ideal, {f this dispar-
ity in crack cocaine prosecutions is any
indication.”

Federal prosecutors have steadfast]
denied that race has anything to do wi
whom they investigate and charge. Manells

Angceles Times

has said that federal law enforce-
ment, with its limited resources,
must focus on dealers in minority
communities, where the crack
trade has been the most violent and
destructive to neighborhoods.

The dearth of whites, however,
has elicited numerous court chal-
lenges from defense attorneys who
have accused the federal govern-
ment of unfairly targeting minori-
ties, particularly blacks. :

In response to allegations raised
in a pending crack case, federal
prosecutors filed lengthy pleadings

in court late Wednesday night.
They included a statistical analysis
of federal crack prosecutions dur-
ing the last three years as well as 10
declarations by federal agents,
researchers, prosecutors and local
police.

In their pleadings, federal
authorities said that under their
“race-neutral” guidelines, they
target gang members, repeat
offenders and large-quantity
dealers—those selling two ounces
or more. They said they focus on
neighborhoods with high crime
rates, violence and street gang
activity.

“At no time is race or ethnicity
ever a factor in any decision by the
FBI or the Los Angeles Metropoli-
tan Task Force on Violent Crime
regarding whether to seek charges
against a subject,” said Ronald L.
Iden, assistant special agent in
charge of the FBI's Los Angeles
office. :

fter undertaking “a painstak-

ing” review of all crack cases
filed from January, 1992, to March,
1995, the U.S. attorney's office
concluded that race was never a
factor in the decisions to prosecute.
The exhaustive search found one
indictment of a white out of 144
crack defendants. A previous study
by defense attorneys revealed that
no whites were indicted on federal
charges for crack offenses from
1988 to 1992,

“That there has been only one
federal white cocaine base [crack]
. defendant is not itself an indication
‘of racial discrimination,” stated
‘Assistant U.S. Atty. Steven G.
Madison, who helped write the
lengthy brief.

To bolster their position, prose-
cutors cited an analysis by Peter
Reuter, an economist at the Uni-
versity of Maryland who special-
izes in drug policy. Reuter
concluded that frequent ‘crack: use
and its resulting problems are fary
more concentrated in poor, inner
city areas, which accounts for the
overwhelming number of crack
defendants who are black or
Latino. .
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“It is the poorer sections of large
cities, with high percentages of
young African American males,
that the problems of disorder and
violence surrounding drug distri-
bution are most acute,” Reuter said.
“Those are the communities that
have the greatest need for active

" drug enforcement.”
- Although crack use is more con-
centrated in minority communitjes,
studies and surveys have shown
that far more whites use crack
cocaine than members of any other
; racial group. A high percentage of
; those who use crack are believed to
, also sell it.

Law enforcement data shows
that hundreds of white crack traf-
fickers have been arrested and
.prosecuted in state courts in
: Southern California in the last five

 years,

I .
'Federal authorities say whites
f do not sell large enough.
i 'amounts of crack to qualify for fed-
eral prosecution. But defense
; @ttorneys counter that white traf-
:fickers are not subjected to
. repeated undercover buys—a com-
mon tactic used by federal
undercover agents against minor-
ity dealers.

While acknowledging that crack
is a major problem in the inner city,
minority leaders have questioned
the pattern of federal prosecutions.

“It's obvious there is some real

; racial skewing going on. We may
j need some equity in the system,”
said Kevin Reed. an attorney for
the NAACP Legal Defense Fund.

“Certainly, the drug is more
accessible in the black community
and arrests are easier to make,” the
Rev. Murray said. “In larger white
society, it is more difficult for police
to get at the problem. But I think
they need to do more on both
fronts—in the ghetto and in white
areas.”

Los Angeles City Councilman
Nate Holden, who represents cen-
tral Los Angeles, said he does not
want law enforcement to back off
‘from investigating dealers in his
community. “I get plenty of com-
plaints from my constituents about
.crack problems,” he said. But
: Holden added that “selective pros-
'ecution is not acceptable. If that is
;;.he case with craclk, then it is not
| fafr.” ’ )
~_Councilman Mark Ridley-
Thomas, who also represents the
inner city, said drug laws have been
selectively enforced against blacks
in a way that is “indicative of con-
temporary institutional racism.”

39
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Reno establishes
kidnap task force

A federal task force will co-
ordinate government services to
find missing children, giving new
hope to parents such as Janice
McKinney, whose daughter disap-
peared a decade ago. - _

“Every year my hope dwindles,
then something happens like this
to give me hope again,” Mrs.
McKinney said yesterday after
the task force was announced.
“They say it gets easier. But
it doesn't”

Attorney General Janet Reno
used the occasion of the 12th an-
nual Missing Children’s Day to
announce the task force on miss-
ing and exploited children. The
goal is to combine the forces of
several federal agencies, she

said, ranging from the Juvenile
Justice and Delinquency Preven-
tion Office and the Federal Bu-
. reau of Investigation to the Cus-
' toms Service. .o

About 440,000 children are re-
ported missing each year, includ-
ing those taken by strangers and
famiy members in custody bat-
tley according to Justice Depart-

?ent figures.

40
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“Reno Assails
Parity In Drug
‘Crime Penalties

Punishment Depends
On Form of Cocaine

By Toni Locy

Waslungton Post Staf Writer

Prosecutors, led by Attorney Gen-
eral Janet Reno, are urging Con-
gress to reject proposed changes in
federal sentencing guidelines that
would treat defendants convicted of
crack cocaine and powder cocaine
offenses equally.

Reno, in a statement issued Fri-
day, said the Justice Department
recognizes that there should be
some reduction in the difference in
severity of punishment, in which a
first-time offender must sell 100
times more powder cocaine to get
the same sentence as a person sell-
ing crack cocaine,

But Reno said any adjustments to
penalties must reflect the dangers of
crack, which has been blamed for
much of the violence in mnner-city
neighborhoods. “I strongly oppose
measures that fail to reflect the
harsh and terrible impact of crack on
communities across America,” Reno
said. o

Critics say the disparate sentenc-
es are racially motivated. The vast
majority of crack cocaine offenders
are black.

On Thursday, the U S, Sentencing
Commission voted 4 to 3 to recom-
mend the changes to sentencing
guidelines that are used by judges to
determine punishment. Whije ap-
proving equal sentencing for offens-
es involving the two drugs, the com-

mission attempted to address.

violence concerns by proposing in-
creased penalties when weapons are
used or injuries occur during drug
crimes,

The recommendations are far
more definitive than those contained
in a 220-page report submitted to
the House and Senate Judiciary com-
mittees last month. Then the com-
mission said it could not support
tougher penalties on crack dealers,
but did not offer remedies to the dis-
parity in the sentences.

The American Civil Liberties
Union and other groups that wanted
equal sentences for powder and
crack cocaine offenses criticized the
report. The commission also re-
ceived several thousand letters
some of them charging that harsher
sentences for crack offenses are ra-
cially motivated.

In its report, the commission,
however, found no evidence of inten-
tional racial bias in the crack manda-
tory minimum sentence laws passed
in 1988. But it said it is concerned
that 88 percent of crack defendants
are black, while powder cocaine de-
fendants are about 30 percent black.
Whites and Latinos make up 32 per-
cent and 39 percent, respectively, of
defendants in powder cocaine cases.

10

Under current sentencing guide-
lines, a dealer caught selling 50
grams of crack faces a mandatory
minimum sentence of 10 years in
prison. A dealer in powder cocaine
must be caught selling 100 times as
much to get the same sentence,

The commission plans to have
guideline amendments ready for
consideration by May 1. Congress
has 180 days to act, If it doesn’t, the
amendments go into effect.

While Michael Stiles, chairman of
an advisory committee of U.S, attor-
neys, called the decision “a serious
mistake,” it was hailed by defen-
dants’ rights advocates,

“I'm thrilled that the commission
has ended this irrational disparity in
its sentencing guidelines,” said Nke-
chi Taifa, legislative counse] for the
Washington chapter of the American
Civil Liberties Union. She said Con-
gress should accept the commis-
sion's decision “to remedy what is
+ - - @ national drug policy that is,
without a doubt, racist.”

Jo Ann Harris, head of the Justice
Deparqnent’s criminal division and a
non-voting member, said the' com-
mission failed to consider the “harm-
ful impact” of drugs like crack on
poor neighborhoods in jts quest to
ensure that one group is not unfairly

. punished.

DATE: ¢ /b- 95
PAGE: 2/7



What makes Mr. Faircloth’s investigation into any
wrongdoing at the CFTC so potentially explosive are
the implications of the conclusions that Ms. Baum
and Mr. Niederhoffer reach. Not only do they give
Mrs. Clinton a score of 98 out of 100 on their scale of
suspicion of illegitimacy, suggesting a pattern of
intentional duplicity and nearly unquenchable greed.
But their investigation purports to uncover precise-
ly the sort of information the director of enforcement
at the CFTC would find if he were to initiate a probe.
They conclude:

“After extensive research, we have satisfied our-
selves that Mrs. Clinton was neither naive nor lucky
nor particularly talented as a trader. Even individu-
als who have never visited a futures exchange or trad-
ed one futures contract will, upon examination of the
evidence, be convinced that Mrs. Clinton’s repre-
sentation of the events 15 years later is highly
improbable.”

For the moment, however, as you take pen in hand
to write that check for taxes owed to the government
headed by Mr. Clinton, why not contemplate these
remarks by Hillary Clinton at the 1993 University of
Michigan commencement: “Throughout the 1980s,
we heard too much about individual gain, about the
ethos of selfishness and greed.”

Tb protect your assets for next year's taxes, remem-
ber: Nine years ago then-Gov. Clinton claimed deduc-
tions of $2 per pair for used underwear, $1.50 for used
socks (not the cat!) and $100 for a “brown sports-
coat.” Before signing that check, you better put your
dirty laundry in the walk-in safe.

Speaking of dirty laundry, how much do you think
then-Gov. Bill Clinton valued his copy of Bob Wood-
ward's “Final Days,” which he donated to Central
High and for which he claimed an indeterminate tax
deduction in 1987?
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AP
RENO: Opposes re-
ducing sentences

BENTENCING FLAP: Attorney
General Janet Reno said she op-
poses a plan to reduce federal
crack cocaine trafficking sen-
tences so they would equal penal-
ties for selling powder cocaine.
The US. Sentencing Commission
on April 10 said crack sentences
were too harsh — sometimes 100
times harsher than for powder.
Civil rights activists also say the
penalties are racially dispropor-
tionate because most crack offend-
ers are black. Reno said the plan
doesn't reflect crack’s effect. Fed-

effect Nov. 1 if Congress takes no action.

iﬁrosecutors last week also opposed the proposal, which

I
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Justice Agency Urges
Congress to Reject
Cocaine-Penalty Plan

By a WaLL STREET JOURNAL Staff Reporter

WASHINGTON — Justice Department
officials urged Congress to reject a Sen-
tencing Commission recommendation to
reduce the Penalty for the possession of
crack cocaine to that for powder cocaine.

The commission voted 4-3 last week
to call on Congress to end sentencing prac-
tices that treat crack possession 100 times
more severely than powder-cocaine pos-
session.

Commission Chairman Richard Cona-
boy, a senior U.S. District Court judge
from Scranton, Pa., said the panel believed
it is unfair to apply different sanctions to
users of the two substances, which are
essentially the same chemically. Studjes
show that crack-possession defendants are
much more likely to be African-American
than white.

But it's the demographics of the sub-
stances that make tougher crack sentences
important, argued Jo Ann Harris, assis-
tant attorney general for the Justice De-
partment's criminal division. Treating
crack and powder equally “'does not reflect
the harmful impact of crack trafficking
and the responsibility of law enforcement
to protect the poorest and most threatened
communities from narcotics predators,"
she said. \a

While opposing parity in sentencing,
the department did indicate that “‘an ad-
Jjustment in the current penalty structure
might be aporopriate."

: Judge - Conaboy said commissioners
- know that viglence accompanies crack use
more than powder-cocaine use.

Bl
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vCocaine: Two Forms, Two Views

steps to remove an inequity in the criminal

justice system, but the Justice Department
has refused to give unqualified support to the
move. Last week, the commission took up the
question of sentences for offenses involving crack
cocaine and powder cocaine. A zealous Congress
bad, in the mid-'80s, amended the drug laws to
penalize severely the sale or possession of the
former substance, while leaving the penalty for
cocaine in its powder form at a much lower level.
Thus, a person convicted of the simple posses-
sion of crack, with no intent to sell, receives a
mandatory minimum sentence of five years in
prison. Simple possession of powder cocaine
carries a maximum sentence of one year. Simi-
larly, the sale of five grams of crack carries a
mandatory sentence of five years, while an of-
fender would have to sell 500 grams of powder
cocaine to receive the same punishment. :
. After much study and debate, the Sentencing
Commission has proposed that equal penalties be
imposed for similar offenses involving these sub-
stances. Not only are the crack sentences very
high, they fall primarily on African American
offenders, who commit 88 percent of the crimes
involving this form of the drug. Powder cocaine

T HE U.S. Sentencing Commission has taken

offenders, on the other hand, are more likely to
be white or Hispanic. Because the two sub-
stances are virtually the same drug in different
forms, the enormous sentence disparity has ra-
cial impact that, though unintentional, is obvious.

Attorney General Janet Reno agrees that there
should be some reduction in disparity but argues
that there are good reasons to punish crack
crimes more severely because that substance has
been the cause of s0 much violence and family
disruption in the inner city. The department
draws a paralle] with weapons offenses: A pistol
and an Uzi are both guns, but since one causes [30)
much more harm than the other, its use is
penalized more heavily.

This tougher approach to crack is supported by
prosecutors and will undoubtedly be more attractive
politimllytlnnareconunendationthatpemlﬁube
equalized. But one of the reasons for creating an

- independent sentencing commission was to separate

the setting of penalties from the political forces that
invariably demand mare severity.

The differences between the commission and
the department will be sorted out in Congress.
Comparable sentences are, as the commission
has suggested, the right idea and should prevail,
The disparity is wrong and unfair.
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the slam

for scam

By ROBERT QEARTY

Daily News Staff Writer

Four securities executives have been convnct—
ed of bilking 300 New Yorkers out of $10 million

in an elaborate Ponzi scheme — w1pmg out

many victims’ life savings.

“It couldn't happen to nicer
people,” snapped Transit Au-
thority worker Florence
Rosser, 62, who has had to de-
lay her retirement and give up
buying a home. “They should
suffer.”

Samuel Forson, 34; his wife,
Yvonne Thomas, 33; Heyward
Mitchell, 33, and James Sehn,
33, showed no emotion as a
Manhattan Supreme Court
jury found them guilty Satur-
day of enterprise corruption.

The jury had deliberated six
days after hearing nearly
eight months of testimony.

Most of the investors were,
like Rosser, working-class
people who had scraped for
years to build their nest eggs.

“] pray to God to that 1 don't
get snck," said retired widow-
er Nazzarino Muscat, 70, who
said he lost more thln
$117,000. “I can't do anything
now with what I got.”

But the victims also includ-
ed doctors and students.

Rosser said she invested
$47,000 in 1990 after being as-
sured that her money would
be invested wisely.

“I said 1 didn’t want it to be
speculative,” said Rosser. “I
didn’t want it to be a gamble.
They said it was going into
companies like Disney World,
amusement parks that will

W

Instead, prosecutors said,
the money Rosser and the oth-
ers invested in the firm went
to support a number of risky
ventures — and the execu-
tives’ own lavish lifestyles.

In 1990, for instance, Forson
and Thomas paid for their Pla-
2a hotel wedding reception —
an elaborate affair that in-
cluded trumpet fanfares and a
horse-drawn carriage — with
lnyestors' money, prosecutors

said.

The victims also paid for a
$730,000 Manhattan condo, a
Brooklyn home for Forsons
rnrents a $1,000-a-month

ase for a Jlguar and $1,500
suits from Barneys, prosecu-
tors said.

Some of the risky ventures
included a door-to-door nail
salon, a fish farm in Nigeria
that was nothing more than
holes in the ground, a sports
agency that had signed Antho-
ny Mason before he became a
Knick and a ship full of fertil-
fzer that was going to be sold

“to China.

“They showed a callous dis-
regard to bundreds of inves-
tors who lost their life sav-
ings,” said Manhattan District
Attorney Robert Morgenthau.

The four face up to 25 years

_ in prison. Judge James Yates

said he will set a sentencing
date on Thursday.
With Joe Nicholson
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