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MEMORANDUM 

To: Beth Weaver 
From: Bemie Hom 
Date: July 17, 1997 
Re: Fixing the Brady Law - a political rationale 

PROPOSAL: "THE BRADY RESTORATION BILL" 

Provisions 

Section 1 ~ Make background checks mandatory by stating that no federally-licensed gun dealer 
may sell a handgun unless a background check is performed in accordance with this act. (Perhaps 
allow dealers to call the federal system if local law enforcement refuses to perform a check.) 

Section 2 - Give the federal telephone check system up to 5-working-days to perform 
background checks for all states (or alternatively, require 5-working-days for checks in states 
where the criminal records do not meet specified minimum standards). 

PoUcy Rationale 

The Brady Bill has worked beautifully for three years, but it has been weakened by the Supreme 
Court and will be weakened funher in 1998 by an "instant" check system based on less-than-
adequate criminal records. We need to restore Brady so that it will continue to save lives. 

PoUtical Rationale 

There is probably no federal law that is more universally known and supported by the public than 
the Brady Law, Before it was enacted, polls consistently showed that Brady was supported by 
C)0?/o o f Americans. That percentage is probnbly higher today (p g QSVn in Ohio) The piihlir's 

support for Brady was based on the assumption that it mandated a permanent waiting period 
(there is probably very little public awareness of the mandatory background check or the 
November 1998 sunset). Thus, a new waiting period is key to the Brady Restoration Bill. 

Let us assume that the Republican Congress will kill the Brady Restoration Bill. That creates a 
terrific opportunity to assist pro-gun control candidates in the next election. What is better for 
Democrats than attacking Republicans on a common-sense public safety issue already supported 
by 90% of voters? What is better for the gun control movement and Handgun Control, Inc., than 
to make its most popular issue a central part ofthe next election? 

Even the timing works well. The Brady sunset is almost simultaneous with the next congressional 
election. The public can be made painfijlly aware of the threat to the Brady Law just as they are 
voting on the representatives who have the power to fix that law. 

It would be wise to announce the Brady Restoration Bill as soon as possible for two reasons. 
First, it takes time to raise public awareness of the issue. Second, waiting gives the NRA, its 
political allies, and cynics in the press the chance to say "if this issue is important and the solution 
clear, why didn't you talk about it earlier?" 
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U.S. Department of Justice 

Office of Intergovernmental Affairs 

Office of the Director 
Washington. D.C. 20530 

July 14, 1997 

TO: Jose Cerda • 
456-7028 'f: 

PROM: Nicholas M. Gess, D i r e c t o r 
O f f i c e of Intergovernmental A f f a i r s 
Q-f- °f Just i c e , Room 134 0 Main 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 
(202) 514^3465 ( o f f i c e ) 
(202) 514-2504 (f a c s i m i l e ) 
gessni@justice.USDOj.gov (EMAIL) 

SUBJECT: BRADY FIX 

# PAGES: 2 ( i n c l u d i n g cover sheet) 



• 07/14/97 MON 16:58 FAX 202 514 7864 DOJ OPLIA m00£ 

#1 Brady check to be conducted by CLEO of prospective 
purchaser's residence i f that CLEO w i l l i n g to do the check. 

#2 Brady check to be conducted by CLEO of FFL's residence i f 
#1 not w i l l i n g to do i t but #2 i s w i l l i n g . 

I f neither #1 nor #2, then any CLEO i n the state can do Brady 

No handgun sold unless a CLEO w i l l i n g to and, i n f a c t , does 
Brady check. 

The Attorney General has the authority to promulgate such 
regulations as she i n her sole discretion deems appropriate 
r e l a t i n g to voluntary cooperative e f f o r t s between the federal 
government and state, county and local law enforcement 
au t h o r i t i e s , f o r the purposes of conducting background checks. 

CLEO may charge a reasonable fee fo r conducting Brady checks 
to the extent not prohibited by state law. 

CLEO i s held harmless for conducting Brady checks, except 
i n t e n t i o n a l misconduct. 

7/14/97-1645 
Cleared by DOJ/OLC 
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Original signature of Member 

105TH CONGRESS 
1ST SESSION H.R. 

IN THE HOUSE OF REPRESENTATIVES 

Mr. SCHUMER intrtxluced the foUowing bill; which was referred to the 
Committee on — 

A BILL 
To ensure that background cheeks are conducted before the 

transfer of a handgun by a firearms dealer. 

1 Be it enacted by the Senate and House of Representa-

2 tives ofthe United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Brady Law Restora-

5 tion Act". 

June Z, 1997 (12:27 p.m.) 
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1 SEC. 2. BACKGROUND CHECK REQUESTS REQUIRED TO BE 

2 SENT TO CHIEF LAW ENFORCEMENT OFFI-

3 CERS WHOSE POUCE DEPARTMENTS ARE CO-

4 OPERATING IN CONDUCTING THE CHECKS. 

5 Section 922(s) of title 18, United States Code, is 

6 amended— 

7 (1) in each of subclauses (III) and (IV) of para-

8 graph (l)(A)(i), by striking "the chief law enforee-

9 ment officer of the place of residence of the trans-

10 feree" and inserting "a designated chief law enforee-

11 ment officer with respect to the transfer"; 

12 (2) by striking paragraph (2) and inserting the 

13 foUowing: 

14 "(2)(A) Upon request of a chief law enforcement offi-

15 cer of a cooperating law enforcement agency, the Sec-

16 retaiy shall certify the chief law enforcement officer as 

17 the head of a cooperating law enforcement agency. 

18 "(B) For purposes of subparagraph (A) of this para-

19 graph, a law enforcement agency is a cooperating law en-

20 forcement agency if the agency maintains a practice, upon 

21 receipt of a notice provided pursuant to paragraph 

22 (l)(A)(i)(III) with respect to the transfer of a handgun, 

23 of making a reasonable effort to ascertain within 5 busi-

24 ness days whether receipt or possession of the handgun 

25 by the transferee would be in violation of Federal, State, 

26 or local law, including research in whatever State and local 

Juno 2.1997 (12:27 p.m.) 

I 



06/05/97 14:09 ® 12)004/005 

H IJ C 
F:\M5\SCHUME\SCHUME.026 

3 

1 record keeping systems are available and in a national sys-

2 tem designated by the Attorney General. 

3 "(C)(i) Not later than 90 days after the date of the 

4 enactment of this paragraph and periodically thereafter, 

5 the Secretary shall pro\ide to each Ucensed dealer a Ust 

6 of the chief law enforcement officers certified under sub-

7 paragraph (A). 

8 "(ii) From time to time, the Secretar}̂  may provide 

9 to each Ucensed dealer, or to each Ucensed dealer within 

10 a State, a Ust of chief law enforcement officers previously 

11 certified under subparagraph (A) who the Secretary deter-

12 mines are no longer the head of a cooperating law enforce-

13 ment agency."; and 

14 (3) in paragraph (8)— 

15 (A) by inseriiing "(A)" after "(8)"; and 

16 (B) by adding at; the end the foUowing: 

17 "(B) For purposes of this subsection, the term 'des-

18 ignated chief law enforcement officer' means, with respect 

19 to a handgun transfer, any of the foUowing who is a Usted 

20 chief law enforcement officer: 

21 "(i) The chief law enforcement officer of the 

22 place of residence of the transferee. 

23 "(n) The chief law enforcement officer of the 

24 place of business of the transferor at which the 

25 5 handgun transfer is to be made. 

June 2. 1997 (12:27 p.m.) 
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1 "(in) The chief law enforcement officer of the 

2 State in which the place of business described in 

3 clause (u) is located. 

4 "(C) For purposes of this subsection, the term 'Usted 

5 chief law enforcement officer' means, with respect to a 

6 handgun transferor, a chief law enforcement officer who— 

7 "(i) has been identified, in the Ust of chief law 

8 enforcement officers most recently distributed to the 

9 'transferor under paragraph (2)(C)(i), as the head of 

10 a cooperating law enforcement agency; and 

11 "(ii) has not been identified, in a Ust of chief 

12 law enforcement officers subsequently distributed to 

13 the transferor under paragraph (2)(C)(u), as the 

14 head of a law enforcement agency that has ceased 

15 to be a cooperating law enforcement agency.". 

Jun« 2. 1997 (12:27 p.m.) 



Dear Law Enforcement Colleague: 

As you are no doubt aware, earlier today, the Supreme Court ruled that part ofthe Brady 
Handgun Control Act is unconstitutional. Although we are disappointed in the Court's decision, 
we must all abide by it. 

We wanted to make certain that all of you understand that the Supreme Court's decision 
did not "strike down the Brady Act," "declare it unconstitutional" or any one of a number of 
broad based and inaccurate statements that you may hear. Rather the Court simply stated that the 
Federal government cannot require that state, county, and local officials conduct the checks 
provided for under the law until November 1998, at which time the permanent federal Brady 
check system (Instacheck) will become effective. 

We know that the vast majority of concerned and effective law enforcement officers in 
this country support and conduct background checks under the Brady Act, not because they are 
required but because ~ plain and simple ~ it is good law enforcement. Therefore, this decision 
ought to have little impact on law enforcement. Those who wish to purchase a handgun from a 
licensed federal firearms dealer (FFL) must still complete a background check form under the 
Brady Act, and the FFL must forward that form to the chief law enforcement officer (CLEO). As 
before, if, after five days, the CLEO has not advised the FFL not to transfer the handgun, the FFL 
may sell the handgun to the purchaser. 

The sole change occasioned by the Supreme Court decision is that the CLEO is no longer 
required by federal law to run the Brady background check. We expect and hope that the vast 
majority of law enforcement agencies in America will continue to run these checks voluntarily 
because they are saving lives, keeping guns out ofthe hands of criminals and generally in the best 
interest of law enforcement. We urge you to continue the background checks called for by the 
Brady Act within your jurisdiction. 

Since the Brady Act went into effect, over 186,000 felons, fugitives, and other prohibited 
purchasers have been denied handguns. It would seriously undermine our efforts to reduce 
violent crime if these and other prohibited individuals were able to purchase handguns because 
law enforcement officers stopped doing Brady background checks. 

We recognize that some CLEOs may still use the Court's decision as an excuse not to 
conduct Brady background checks. That would be unfortunate. It's just common sense that we 
all keep doing whatever we can to keep dangerous criminals ~ such as murderers, rapists and 
stalkers ~ from obtaining handguns. The safety of all Americans is better assured when Brady 
background checks are conducted. 

Our request is simple: please join us in continuing to enforce the Brady Act. 

Sincerely, 

Janet Reno & Robert Rubin 



S0"d Ib lQl 

i j l A l i i ^ r t A As of 03-05-97 
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Rhode Island Alabama 

Alaska 
Ariiona 
Arkansas 
Kansas 
Kentucky 
Louisiana •* 
Maine 

Mississippi 
Montana 
Nevada 
New Mexico 
North Dakota "* 
Ohio 
Oklahoma •* 
Pennsylyanla ** 

South Carolina 
South Dakota 
Texas 
Vermont 
West Virginia 
Wyoming 
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Califomia 
Connecticut 
Delaware 
Florida 

Hawaii 
niLnols 
Indiana 
Iowa 
Maryland 
Massachusetts 
Michigan 
Missouri 
Nebraska 
New Jersey 
NewYork 
Oregon 
Virginia 

Cvirgin IslandsJ 
Wisconsin 

Fcrroit or other approval-type system 
permit or other approval-type system 
"Instant check" 
"Instant check" 
Permli or other approval-type system 
Permit or other approval-type system 
Permit and "instant check" 
Permit or other approval-type system 
•Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
PcnnU or other approval-type system 
Permit or other approval-type system 
Permit/Instant Check 
"Instant check" 
Permit or rther approval-type system 
"Instant check" 

1 
Colorado 
Georgia 
Idaho 
Minnesota 
New Hampsldre 
North Carolina 
Tennessee 
Utah 
Washington 

Beginning 
Beginning 
Begitming 
Begitming 
Beginning 
Beginning 
Beginning 
Beginning 
Beginning 

03-01-94 
01-01-96 
06-27-94 
OS-01-94 
01-01-95 
12-/)l-95 
05- lO-94 
03-01-94 
06- 06-96 

"Instant check" 
"Instantcheck" . . , c o c \ 
"Instant check"/ permit (permit 5-15-95) 
Permit or other approval-type system 
"Instant check" 
Pennit or other approval-type system 
Permit or other approval-type system 
"Instant check" 
Permit or other approval-type system 

Note: Lx,aisiana status U incorrect on previous list. 
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Dear Law Enforcement Colleague: 

As you are no doubt aware, e a r l i e r today, the Supreme Court 
r u l e d t h a t p a r t of the Brady Handgun Control Act i s 
u n c o n s t i t u t i o n a l . Although we are disappointed i n the Court's 
d e c i s i o n , we must a l l , of course, abide by i t . 

We wanted t o make c e r t a i n t h a t a l l of you understand t h a t 
the Supreme Court dec i s i o n d i d not " s t r i k e down the Brady Act," 
"declare i t u n c o n s t i t u t i o n a l " or any one of a number of broad-
based and inaccurate statements which you may hear. Rather, a l l 
the Court d i d i s s t a t e t h a t the Federal government cannot r e q u i r e 
t h a t s t a t e , county and l o c a l o f f i c i a l s conduct the checks 
provided f o r under the law u n t i l November 1998, at which tims the 
permanent Brady check system maintained by the Federal government 
(Instacheck) w i l l become e f f e c t i v e . 

We know t h a t the vast m a j o r i t y of concerned and e f f e c t i v e 
law enforcement o f f i c e r s i n t h i s country support and conduct 
background checks under the Brady Act, not because they are 
req u i r e d but because -- p l a i n and simple -- i t i s good law 
enforcement. Therefore, t h i s d ecision ought t o have l i t t l e 
impact on law enforcement. Those who wish t o purchase a handgun 
from a li c e n s e d firearms dealer (FFL) must s t i l l complete a form 
under the Brady Act and the FFL must s t i l l forward t h a t form t o 
the c h i e f law enforcement o f f i c e r (CLEO). As before, i f , a f t e r 
f i v e days, the CLEO has not advised the FFL t h a t the FFL may not 
t r a n s f e r the handgun, the FFL may t r a n s f e r the handgun t o the 
purchaser. 

The sole change occasioned by the Supreme Court d e c i s i o n i s 
th a t the CLEO i s not req u i r e d t o run the Brady check. We know 
t h a t v i r t u a l l y every law enforcement agency i n America w i l l 
continue t o run these checks v o l u n t a r i l y . There i s no law which 
requires a homicide i n v e s t i g a t o r t o take photographs of a 
homicide crime scene or a na r c o t i c s i n v e s t i g a t o r t o have 
suspected drugs t e s t e d by a lab o r a t o r y , but v i r t u a l l y a l l 
i n v e s t i g a t o r s do these things because they are good law 
enforcement. As your colleagues, we urge you t o continue 
assuring t h a t the background checks c a l l e d f o r by the Brady Act 
are done. 



Since the Brady Act came i n t o e f f e c t , over 186,000 f e l o n s , 
f u g i t i v e s , w i f e beaters, m i l i t a r y deserters, drug addicts and 
other p r o h i b i t e d handgun purchasers have been denied handguns. 
I t would be nothing short of a n a t i o n a l tragedy i f , t h a t same 
number of p r o h i b i t e d i n d i v i d u a l s were able t o purchase handguns 
because law enforcement o f f i c e r s stopped doing Brady background 
checks. 

We recognize t h a t there may be a very few places i n t h i s 
country where the CLEO makes the i r r e s p o n s i b l e d e c i s i o n not t o 
run Brady checks. I t ' s j u s t common sense t h a t we a l l keep doing 
whatever we can t o keep murderers, r a p i s t s and mentally unstable 
persons from o b t a i n i n g handguns. The saf e t y of a l l of us i s 
b e t t e r assured when Brady background checks are conducted. 

Our request i s simple: please j o i n us i n c o n t i n u i n g t o 
enforce the Brady Act. 

Sincerely, 

Janet Reno 



DRAFT 
Dear Law Enforcement Colleague: 

As you are no doubt aware, earlier today, the Supreme Court ruled that part ofthe Brady 
Handgun Control Act is unconstitutional. Although we are disappointed in the Court's decision, 
we must all abide by it. 

We wanted to make certain that all of you understand that the Supreme Court's decision 
did not "strike down the Brady Act," "declare it unconstitutional" or any one of a number of 
broad based and inaccurate statements that you may hear. Rather the Court simply stated that the 
Federal government cannot require that state, county, and local officials conduct the checks 
provided for under the law until November 1998, at which time the permanent federal Brady 
check system (Instacheck) will become effective. 

We know that the vast majority of concemed and effective law enforcement officers in 
this country support and conduct background checks under the Brady Act, not because they are 
required but because -- plain and simple ~ it is good law enforcement. Therefore, this decision 
ought to have little impact on law enforcement. Those who wish to purchase a handgun from a 
licensed federal firearms dealer (FFL) must still complete a background check form under the 
Brady Act, and the FFL must forward that form to the chief law enforcement officer (CLEO). As 
before, if, after five days, the CLEO has not advised the FFL not to transfer the handgun, the FFL 
may sell the handgun to the purchaser. 

The sole change occasioned by the Supreme Court decision is that the CLEO is no longer 
required by federal law to run the Brady background check. We expect and hope that the vast 
majority of law enforcement agencies in America will continue to run these checks voluntarily 
because they are saving lives, keeping guns out of the hands of criminals and generally in the best 
interest of law enforcement. We urge you to continue the background checks called for by the 
Brady Act within your jurisdiction. 

Since the Brady Act went into effect, over 186,000 felons, fugitives, and other prohibited 
purchasers have been denied handguns. It would seriously undermine our efforts to reduce 
violent crime if these and other prohibited individuals were able to purchase handguns because 
law enforcement officers stopped doing Brady background checks. 

We recognize that some CLEOs may still use the Court's decision as an excuse not to 
conduct Brady background checks. That would be unfortunate. It's just common sense that we 
all keep doing whatever we can to keep dangerous criminals ~ such as murderers, rapists and 
stalkers ~ from obtaining handguns. The safety of all Americans is better assured when Brady 
background checks are conducted. 

Our request is simple: please join us in continuing to enforce the Brady Act. 

Sincerely, 

Janet Reno & Robert Rubin 
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LIST OF STATES SUBJECT TO THE FEDERAL FIVE DAY WAITING PERIOD OR 
STATES HAVING ALTERNATIVE SYSTEMS AS DEFINED IN THE LAW 

AsofOS-JO.97 

S T A T E S WHTCH MUST COMPLY V^ITH T H E F E D E R A L S-DAY WAITING P E R I O D 

Alabama 
Alaska ** 
Arizona •* 
Arkansas'* 
Kansas 
Kentucky 
Louisiana 
Maine 

Mississippi 
Montana 
Nevada 
New Mexico 
North Dakota 
Ohio 
Oklahoma 
Pennsylvania ** 

Puerto Rico 
Rhode Island 
South Carolina 
SoiJth Dakota ** 
Texas •* 
Vermont 
West Virginia 
Wyoming *• 

In these States, the Federal 5-day waiting period does not apply to transfers of handguns to persons 
holding valid permits/licenses to carry handguns issued within 5 years ofthe proposed purchase. 

S T A T E S W H I C H M E E T ONE OF T H E ALTERNATIVES T O T H E F E D E R A L 5-DAY 
WAITING P E R I O D 

California 
Connecticut 
Delaware 
Florida 
Guam 
HawaU 
Illinois 
Indiana 
Iowa 
Maryland 
Massachusetts 
Michigan 
Missouri 
Nebraska 
New Jersey 
New York 
Oregon 
Virginia 
Virgin Islands 
Wisconsin 

Permit or other approval-type system 
Permit or other approval-tjrpe system 
"Instant check" 
"Instant check" 
Permit or other approval-type system 
Permit or other approval-type system 
Permit and "Instant check" 
Pennit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit or other approval-type system 
Permit/Instant Check 
"Instant check" 
Permit or other approval-type system 
"Instant check" 

f^TATES ORTGTNALLY SURTF-CT TO T H E F E D E R A L 5-DAY WAITING P E R I O D 
THAT NOW P A V E SYSTEMS THAT M E E T T H E A L T E R N A T E R E O U m E M E N T S 

Colorado 
Georgia 
Idaho 
Minnesota 
New Hampshire 
North Carolina 
Tennessee 
Utah 
Washington 

Beginning 
Beginning 
Beginning 
Beginning 
Beginning 
Beginning 
Beginning 
Beginning 
Beginning 

03-01-94 
01-01-96 
06-27-94 
08-01-94 
01-01-95 
12-01-9S 
05- 10-94 
03-01-94 
06- 06-96 

"Instant check" 
"Instant check" 
"Instant check"/ permit (permit 5-15-95) 
Permit ?>r other approval-type system 
"Instant check" 
Permit or other approval-type system 
Permit or other approval-type system 
"Instant check" 
Permit or other approval-type system 

Note: Louisiana status was incorrect on previous list. 



DEPARTMENT OF THE TREASURY 
W A S H I N G T O N , D.C. 2 0 2 2 0 

THE BRADY LAW 

The Brady Law is the cornerstone of law enforcement's efforts to stop people who pl.iinly 
should not have access to handguns from obtaining them. 

The law provides for a 5 day waiting period on a federal firearms licensee's transfer of a 
handgun to a prospective purchaser, during which a criminal records check is made. 

The Brady Law pennits states to use alternate criminal records checks systems, as long as 
they meet the minimum standard established by the Brady Act. 

Thc law prevents handgun purchases by eight types of persons: (1) persons under felony 
indictment; (2) convicted felons; (3) fugitives from justice; (4) persons adjudicated 
mentally defective persons or committed to a mental institution; (S) illegal aliens; 
(6) persons dishonorably discharged; (7) persons who have renounced their U.S. 
citizenship; (8) persons under a restraining order related to domestic harassment. 

(Transfers of handguns to juveniles, except under limited circumstances of parental 
supervision, are prohibited under the Youth Handgun Safety Act, part of thc 
Violent Crime Control Act of 1994. Federal flrearms licensees are prohibited from 
selling handguns to a person under 21.) 
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MEMORANDUM FOR THE PRESIDENT 

FROM: RAHM EMANUEL 
BRUCE REED 

SUBJECT: STRATEGY IN RESPONSE TO BRADY 
LAW SUPREME COURT DECISION 

The Supreme Court will decide the Brady Law case within the next few months. Most 
experts believe that the Court will find the law unconstitutional and hold that the Federal 
Govemment cannot "require" state and local law enforcement officials to conduct criminal 
backgroimd checks. 

The Counsel's Office is providing you a memo with their views on legislafive fix options. 
Here are recommended actions that we think we should take in response to such a ruling. 

If Court Rules Bradv Law Unconstitutional 

Three elements of the law would most likely still be in effect — 1) Brady's 5-day 
waiting period; 2) Requirement that gun dealers obtain a statement from purchasers concerning 
the proposed handgun sale; and 3) Transfer by gun dealers of the statement to state or local law 
enforcement officers. In addition, the decision would apply only to 24 Brady states, and not to 
the Brady "altemative" states (where state legislatures have established an altemative system that 
meets federal standards). 

Law enforcement officials would be able to continue to conduct criminal record checks of 
handgun purchasers ~ but only on a voluntary basis. And most law enforcement officials believe 
that the vast majority of local chief law enforcement officers would continue to perform 
background checks. 

Actions To Take In Response 

We have been working with the Justice and Treasury Departments to develop a 
multi-pronged strategy to respond to such a decision. It is critical that we move quickly to 
respond to an adverse mling by the Court. These options will permit us to stand with the Bradys 
and law enforcement in a united front and challenge Congress and the gun lobby to support 
reinstating the Brady Law. 
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The communications message from this strategy would be straightforward - - the 
majority of the Brady Law is still intact, but criminals should have no safe haven. The law should 
be clear: no background check, no gun sale. 

Day of Supreme Court Ruling 

Presidential Statement. You would make a statement at the White House with the 
Bradys condemning the decision and directing the Attomey General and the 
Secretary of Treasury to review the decision and within a week present you with 
legislative options. 

Law Enforcement/Bradys Event 

At an event, within a short period of the mling, you would stand with the Attomey 
General, Secretary Rubin, numerous law enforcement chiefs and sheriffs, Members of Congress, 
and the Bradys to announce the following: 

• Legislation. Announce legislation addressing the Court decision and challenge 
Congress to pass it quickly (in addition, Treasury is currently reviewing whether 
any actions could be taken by Executive Order in conjunction with or instead of 
legislation); 

A more definitive recommendation will depend upon an analysis of the Court's 
opinion. However, here are at least some preliminary options being considered by 
the Justice and Treasury Departments: 

1. Condition federal crime program funding upon states and localities 
agreeing to abide by background check requirements. This option would 
provoke some resistance in the law enforcement community. 

2. Federal Operation — tum over background check operations to the 
FBI and ATF. 

3. Regulate Firearms Dealers ~ prohibit federally licensed firearms 
dealers from selling handguns unless a law enforcement official certifies that a 
background check will be conducted. 

4. No Legislative Response ~ Brady is currently scheduled to sunset in 
1998 and be replaced with a instant background check system. Any 
legislation will probably not pass this Congress. 

We recommend option #3. We think it is important that you respond to the decision with 
legislation and challenge Congress to move. It will then have to explain any inaction to 
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law enforcement and the American public. Under option #3, most chief law enforcement 
officers will conduct background checks; any who refiise will have to take responsibility 
for halting all handgun sales in their area. This approach sticks to a simple overall 
message - no background check, no gun sale. Handgun Control supports this approach. 

Law Enforcement Pledge. Release a pledge signed by chiefs and sheriffs from 
across the nation vowing to continue to enforce the Brady Law. 

Reno/Rubin Letter. Release letter from Reno and Rubin to every police chief and 
sheriff in the country urging them to continue their public safety duty to conduct 
background checks on handgun purchasers. The letter would be sent 
electronically by Treasury to all state and local law enforcement organizations, 
and also sent to state attomeys general. 

ATF Letter. Release ATF Director Magaw letter to all Federal Firearms 
Licensees notifying them of the Court decision and informing them that their 
obligations under Brady remain unaffected. 



DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 

Anecdotes 

The Brady Law is preventing violent felons from purchasing handguns — violent criminals 
do try to buy handguns from gun stores. 

In October 1995, a convicted murderer tried to buy three handguns in Dekalb County, 
Georgia. Before the Brady Act, he had purchased at least eight other guns without 
being challenged, (ATF) 

In April 1994, a person under indictment for felony cocaine charges, who had a 
previous conviction in Kansas for a "terroristic tlireat" offense was stopped from 
purchasing a handgun by a Brady check in Lexington, Kentucky. (ATF) 

The Brady Law is preventing illegal gun traffickers from buying handguns to supply 
crime guns to the streets of our dties. 

In April 1995, a convicted heroin dealer and fugitive trying to buy a gun in Blair 
County, Pennsylvania. Prior to Brady, he had purcliased at least seven other guns 
without challenge and traded them to support his crack cocaine addiction. 

In Boston, Massachusetts, a suspect arrested and indicted on gun trafficking charges 
informed ATF that the Brady Law prompted him to cease his illegal conduct. The 
suspect had flooded Boston with illegally sold handguns originally purcliased in tlie 
Atlanta area between December 1993 and February 1994. 

The Brady Law is preventing persons under restraining orders for domestic harassment and 
stalking from purchasing handguns. 

In February 1996, for example, a Brady check helped the Wichita County Sheriff stop 
a handgun sale to a man who had battered and threatened to kill his ex-wife and 
children. He was under a restraining order. 

In March 1994, the Brady Law prevented an accused stalker in Prairie Village, Kansas 
from purchasing a handgun. The prospective purchaser, who was under a restraining 
order, had also represented his state of residence as Missouri, not Kansas, on the Brady 
form. 

Qra/Qra-_i TQc; P(AP X') ] i r}r i Pi£ : 96 .6 I -3 I -Nnr 
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WASHINGTON, D.C. - During the f i r . t 26 ™.ths Of the Brady 

Act-a effectiveness (March 1994 through last June) n,=re thaxi 

186,000 illegal over-the-counter gun sales were blocked by 

background checks, the Justice Department's Bureau of Justice 

statistics (BJS) announced today, of the average 6.soo atta„̂ ,ts 

stopped each ^nth, more than 70 peroent vere rejected because 

they vere indicted or convicted as felons. The data refer only 

to attempted purcha.es from licensed firearms dealers and do not 

indicate Vhether rejected purchasers later obtained a gun 

Based on BJS statistics covering specifically January isss 

through June 1996. gun dealers made more than 1.3 million 

i n ^ i r i e s about the potential eligibility of potential handgun 

buyers. The data contained specific reasons for rejections. 

Approxit^tely 34. 000. or 2.. percent, vere rejected for the 

following reasons in percentages: 

(MOEE) 
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Convicted or lndict:ed felon 

Fugitive 

State law prohibition 

Restraining order 

• • - . 72%-

. . . 6 

. . . . 4 

. . . 2 

Mental illness or disability 

. . . 15 

. . 1 
Other* . 

^Includes peopi;'addicted"to'iii^gai•' 

? o c I ? - o S ^ s ^ - e i J * " - v i o l a t o S ^ f 

AS Of mid-year 199S, 14 states reported that their presale 

investigations included checlcing for outstanding restraining 

orders, and 11 states looked into mental heath records. The 

report noted that not a l l states chec). the categories of mental 

disability, restraining orders or drug abuse. In states that do 

Check for these conditions, rejection rates are higher for these 

Circumstances. 

The surveys were of .oo lav enforcement agencies, of which 

176 from 44 states responded, using standard s t a t i s t i c a l 

techniques, the totals vere adjusted to account for the non-

responding states. BJS i s continuing i t s efforts to obtain a 

more complete response rate. 

The Brady Handg^ violence Prevention Act (the Brady .ct:) 

provides that presale inquiries w i l l b« m.̂  
M iJTies w i l l be made permanent through 

(MORE) 
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^he National Instant criminal BaOcground check System (Nlcs) 

Which V i l l be administered by the Federal Bureau of 

investigation, i t is to be established by Nc.ember 199«. when 

the waiting period of the current system v i l l . be eliminated • 

"hen thc Brady Act took effect in February 1994. there were 

- average 3.100 monthly gun application rejections in the 32 

«ates that the act required to follow i t s presale review 

procedures. From March 1994 through last June 30 there were 

â .OOO rejections of about 4.2 million applications or inquiries 

Federal law prohibits firearm sales to a person vho-

convicted of such a crime, ^ ^^^^ 

is a fugitive from justice, 

i s an unlawful user of a controlled substance, 

" l ^ T . . ^ ^ ^ ^ ^ ^ ^ or has been 

was dishonorably dis.charged from the armed forces, 

has renounced United' States citizenship, 

i s subject to a court order restra^r,^r, i, • 
harassing, stalking br t S e a t e ^ S ^ ^ ^̂ ^̂  ^̂ '̂̂  
or a child, or cnreatening an xntimate partner 

vioLSc"°" ^̂ ^̂  convicted of domestic 

The bulletin, "Presale Firearm Check... (NCJ-i.2787) , was 

(MORE) 
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written by Don Manson, of BJS, «d Gene Lauver, of the 

Regional Justice Infonnation Service. The statistics vere 

obtained from the Treasury Department-s Bureau of Alcohol 

Tobacco and Firearm. (March 1, 1994 through D.ce:*er 31. 199S) 

and from a BJS survey (Januari^ 1. 1996 through June 30, 1996) 

The report is available on the Intemet on BJS-s Internet 

home page by clicking on -What's nev at BJS." The BJS webpage 

address i s : 

h t t p : / /vww. o jp.. Ufldo j . gov/b j 8 / 

# # # 

BJS97004 
After hours contact- sf-u dm̂ û v / 

btu Smith at 301/983-9354 
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Dear Law Enforcement Colleague; 

E a r l i e r today, the Supreme Court fulea that part of the Brady 
Handgun Control Act i s unconstitutional. Although we are 
disappointed i n the Court's decision, we miist a l l abide by i t . 

^ A l l of you should understand that the Supreme Court's decision 
did not " s t r i k e down the Brady Act," "declarS i t unconstitutional" 
or any one of a number of broad based and inaccurate statements 
that you may hear. Rather, the Court sinlply stated that the 
federal government cannot require that state,Tcounty and municipal 
o f f i c i a l s conduct the checks provided for under the law u n t i l 
November 1998, at which time the National Instiacheck System (NICS) 
w i l l become e f f e c t i v e . 

We know that the vast majority of iConcernkd and e f f e c t i v e law 
enforcement o f f i c e r s i n t h i s country support anfi conduct background 
checks under the Brady Act, not because theyl are required, but 
because i t i s good law enforcement. Therefore,] t h i s decision w i l l 
l i k e l y have l i t t l e impact on law enforcement .\i.J<P̂ iose who wish to 
purchase a handgun from a licensed federal firearms dealer (FFL) 
must s t i l l complete a background check form under the Brady Act, 
and the FFL must forward that form to che chief law enforcement 
o f f i c e r (CLEO) . As before, i f , after f i v e days, the CLEO has not 
advised the FFL not to transfer the handgun, the FFL may s e l l the 
handgun to the purchaser. 

The sole change occasioned by the Supreme Court decision i s 
that the CLEO i s no longer required by federal law to run the Brady / 
background check. We expect and hope that the ̂ s t majority of law V 
enforcement agencies i n America w i l l continue to run these checks 
v o l u n t a r i l y because they are saving l i v e s , keeping guns out of the 
hands of criminals and generally i n ;*the best i n t e r e s t of law 
enforcement. We urge you to continue these checks. 

Since the Brady Act went into effect, over 186,000 felons, 
f u g i t i v e s and other prohibited persons have been denied handguns! 
We are making great strides i n reducing violent crime i n America 
and our f a i l u r e to keep up these Brady background checks w i l l 
seriously undermine i i l ^ ^ ^ o u r e f f o r t s i n thia regard. 
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^rr^ iiiJi. - i^TTuyiii.iL^ rtiepL .^me CLEOs may wiLliil UM fciiE—Court-' s 
dagjigtemmiu .in oK<juoo iwt to conduct Brady background checks. That 
would be most unfortunate for the people of this country. la iic 
.jiiTr imTimmnia >Tinr rhnr . ^^^9 ^^oing whatever we can to keep 
guns from criminals, ^^t^uXJ^ ccl^ 

Ploaott-do not'leL AaiuiitJê  JuwtH Please join responsible law 
enforcement in continuing to serve and'protect the public,b-j c»'̂ «iv̂ «̂ '*j 

Sincerely, 

J a i 

TOTAL P.03 
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QUESTION PRESENTED 

The Brady Handgun Violence Prevention Act (Brady 
Act) provides that, within five business days of a firearms 
dealer's proposal to transfer a handgun, the "chief law en­
forcement officer" (CLEO) of the transferee's residence 
shall make a "reasonable effort" to determine whether the 
transferee's receipt or possession of the handgun would be 
illegal. 18U.S.C. 922(s)(2). If the CLEO determines that 
the transferee's receipt or possession of the handgun 
would not be illegal, the CLEO shall destroy the records 
relating to the transfer. 18 U.S.C. 922(8)(6){B)(i). If the 
CLEO detennines that the receipt or possession of the 
gun would be illegal, he shall, upon request by the trans­
feree, provide in writing the reason for his determination. 
18 U.S,C. 922(s)(6)(C). 

The question presented is whether those provisions of 
the Brady Act exceed Congress's power under the Com­
merce Clause or contravene constitutional principles of 
federalism embodied in the Tenth Amendment. 

(I) 
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BRIEF FOR THE UNITED STATES 

OPINIONS BELOW 
The opinion of the court of appeals (Pet. App. la-25a)Ms 

reported at 66 F.3d 1025. The opinion of the district court 
in Printz v. United States (Pet. App. 30a-66a) is reported 
at 854 F. Supp. 1503. The opinion of the district court in 
Mack v. United States (95-1503 Pet. App. 26-50) is reported 
at 856 F. Supp. 1872. 

^ Unless otherwise noted, Tet. App." refers to the appendix to the 
petition in No. 95-1478. "U.S. Resp. App." refers to the appendix to the 
United States' response to that petition. 
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JURISDICTION 

The judgment of the court of appeals was entered on 
September 8,1995. Petitions for rehearing were denied on 
December 19, 1995. Pet. App. 28a-29a. Petitions for a writ 
of certiorari were filed on March 15,1996 (No. 95-1478) and 
March 18,1996 (No. 95-1503), and were granted on June 17, 
1996, 116S. Ct.2521. The jurisdicUon of this Court rests 
on 28 U.S.C. 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Commerce Clause (Art. I, § 8, Cl. 3) and the Tenth 
Amendment of the United States Constitution are repro­
duced at Pet. App. 75a. The Brady Handgun Violence 
Prevention Act, Pub. L. No. 103-169, Tit. 1,107 Stat. 1536, 
is reproduced at Pet. App. 75a-93a. 

Section 928 of Title 18, United States Code, provides: 
"If any provision of this chapter or the application thereof 
to any person or circumstances is held invalid, the 
remainder of the chapter and the application of such 
provision to other persons not similarly situated or to 
other circumstances shall not be affected thereby." 

STATEMENT 

1. a. The Gun Control Act of 1968 (GCA), 18 U.S.C. 921 
et seq., establishes a comprehensive federal scheme gov­
eming the manufacture, importation, and distribution of 
firearms in interstate commerce. Under the GCA, no per­
son without a federal license may make or sell firearms, 18 
U.S.C. 922(a)(1)(A), and the conditions under which fire­
arms may be made and sold are subject to detailed 
regulation. 

The GrCA makes it unlawful for certain persons, such as 
convicted felons, to receive or possess firearms in or af­
fecting interstate commerce. 18 U.S.C. 922(g). It is also 
unlawful for any person to transfer a firearm to another, 
knowing that the transferee is prohibited by Section 
922(g) fi-om receiving or possessing a firearm. 18 U.S.C. 
922(d). The GCA further prohibits federaUy licensed fire­
arms dealers firom transferring a firearm to anyone who 
is less than 18 years old, who does not reside in the 
dealer's State, or who would be prohibited by state or local 

.law fix)m purchasing or possessing a firearm. 18 U.S.C. 
922(b)(l)-(3).* 

In the Brady Handgun Violence Prevention Act, Pub. L . 
Bio. 103-159, Tit. 1,107 Stat. 1536 (1993) (Brady Act or Act), 

j< Congress amended the CirCA to address the national "epi-
Sidemicof gun violence" by enhancing enforcement of exist­

ing federal regulation of gun dealers. See H.R. Rep. No. 
344, i03d Cong., Ist Sess. 7-8 (1993) (House Report); id. at 
9 (noting that, despite existing federal prohibitions on gun 
transfers by fireanns dealers, aĵ major source of crimi­
nals' guns are gun shops"). "ITie^ActireqmrM t̂hê  
ney (General to establish a naticmalv, i]̂ ^ 
background check system by Novembw'SO,;'!998. 18 U.S,C. 
922 note. Once that system is in place, firearms dealers 
will be required (with certain exceptions) to contact it to 
determine whether any legal impediment exists to the sale 

' Since petitioners' opening briefii were filed, an amendment to the 
GCA has added, to the categories of persons not pennitted by federal 
law to receive guns, those convicted of certain misdemeanor offenses, 
having as on element the use or attempted use of physical force or 
threatened use of a deadly weapon, committed by the spouse, domestic 
partner, parent, or guardian of the victim. Department of Defense 
Appropriations Act, 1997, Pub. h. No. 104-208, Div. A, S 101(0, Tit VI, 
§ 658 (110 Stat. 3009) (Sept. 30. 1996); see 142 Cong. Rec. Hll,743 (daily 
ed. Sept 28,1996). 
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of a firearm. 18 U.S.C. 922(t)(l)(A). Under the national 
instant check system, Uie transfer may go forward only if 
the system verifies that the transferee's receipt of the gun 
would not be illegal, or if three business days elapse after 
the dealer contacts the system. 18 U.S.C. 922(t)(l)(B) and 
(t)(2). 
;̂ Because the national instant cheek system may not be 

;fully operative until late 1998, Congress also enacted in-
t̂grim^provisions-vto^ e i ^ ^ enforcement of the GCA's 
transfer restrictions. See House Report 10. The interim 
provisions, which are the subject of this case, operate in 
relation to proposed transfers of handguns by federally 
licensed firearms dealers. Under (Jie lntejinî ^ ai 
firewms;^dealea^ 

*^""'feree!s£reaidence with miormation - about: the pro-. 
l ^ f i p i ^ I r E ^ ^ 922(s)(l)(A). The dealer may not 
î Iiiiiiake the transfer until five business days have elapsed 
^mfter providing such notice to the CLEO, unless, within 
Vtfiat five-day period, the CLEO informs the dealer that the 
CLEO has no information that the transferee's receipt of a 

.̂ ^ndgun would be illegal. See 18 U.S.C. 922(3)(l)(A)(ii)(I]), 
The transfer may go forward after five business days if the 
dealer receives no information fi-om the CLEO at all. See 
18 U.S.C. 922(s)(l)(A)(u)(l).' 

To enable CLEOs to determine whether transfer of a 
handgun would be illegal, prospective handgun purchasers 
must provide firearms dealers with their name, address. 

^ The Brady Act defines the "chief law enforoement officer" as "lhe 
chief of police, the sheriff, or an equivalent officer or the designee of 
any such individuaL" 18 U.S.C. 922(9)(8), The Brady Act's interim 
provisions do not apply in Slates and Territories that have their own 
background check requirements. 18 U.S.C. 922(a)(1)(C) and (D); see 59 
Fed. Reg. 37,532. 37,534 (1994) (Bureau of Alcohol. Tobacco, and 
Firearms (ATF) identificalion of exempt jurisdictions). 

and date of birth. 18 U.S.C. 922(s)(l)(A)(i)(I) and (s)(3)(A). 
The dealer must then give that information to the CLEO. 
18 U.S.C. 922(s)(l)(A)(i)(III) and (IV)."* During the ensuing 
five-day waiting period, the CLEO "shall make a rea­
sonable effort" to determine whether a legal impediment 
exists to the proposed sale: 

A chief law enforcement officer to whom a transferor 
has provided notice * * * shall make a reasonable 
effort to ascertain within 5 business days whether 
receipt or possession [of the handgun] would be in 
violation of the law, including research in whatever 
State and local recordkeeping systems are available 
and in a national system designated by the Attomey 
General. 

18 U.S.C. 922(s)(2). It is that provision for a "reasonable 
effort to ascertain" whether receipt or possession of the 
handgun would be illegal to which petitioners principally 
object. 

The Act imposes two further administrative obligations 
on CLEOs who undertake record checks pursuant to Sec­
tion 922(s)(2). If the CLEO determines that the receipt of 
:the handgun by the transferee would be Ulegal, he must, 

I upon request, provide the wouW-be purchaser with his rea-
î sons fbr that conclusion in writing. 18 U.S.C. 922(s)(6)(C). 
^tf, on the other hand, the CLEO does not conclude that the 

transfer would be illegal, he must destroy the records 
relating to the transfer. 18 U.S.C. 922(s)(6)(B)(i). The Act 
does not, however, require that a CLEO notify the dealer 
(or otherwise act to prevent the transfer of a handgun) 

* ATF has also provided, by regulation, that dealers may request 
additional, optional infonnaUon of the transferee (such as the trans­
feree's height, weight place of birth, and social security number) to 
reduce the chances of an erroneous identificaljon ofthe transferee. See 
59 Fed. Reg. 7110 (1994); 27 C.F.R, 178.130(a)(2). 
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even if the CLEO concludes that the purchaser's receipt of 
the gun would be illegal. 

;?'fM^iP§»y?^^^ imnMihily fixim ;d 
actions fbr failing to prevent an unlawfiil handgun saJê  or 
for mistakenly concluding that a transfer would be con­
trary to law. 18 U.S.C. 922(s)(7). In addition, although the 
Brady Act establishes criminal penalties for knowing vio­
lations of the Act, see 18 U.S.C. 924(a)(5), the Department 
of Justice has concluded that those criminal sanctions do 
not apply to CLEOs who fail to abide by Section 922(s)(2) 
See Pet. App. 18a-19a. 

Aj?:,;/Ŝ l̂̂ |y>̂  ̂ ^ enactment of the Brady Act, the Bu­
ireau lof̂ AlM 
charged with interpretation arid implementation of the 
GCA (see 18 U.S.C. 926; 37 Fed. Reg. 11,696-11,697 (1972)), 

Resp. Appi. i3a-i7a. ATP made clear that, while the Brady 
Act generally "anUdpates some minimal effort to check 
commonly available records," CLEOs are not obliged to 
check "every conceivable record system that may contain 
information relating to categories of prohibited persons." 
Id. at 13a-14a. ATF further stated that, since the "vast 
majority of [disqualified] persons * * * are prohibited by 
virtue of some criminal background," a CLEO's reasonable 
effort should normally focus on "fcjriminal record sys­
tems," /d. at 14a. ATF also suggested that, in States with 
centralized mental health records, those records "could al­
so be searched if accessible." Ibid. 

ATF explained that, since CLEOs themselves are in the 
'Tiest position to determine" what constitutes a "reason­
able effort," "[e]ach * * » CLEO will have to set it[s] own 
standards based on its own drcumstances, i.e., the avail-
abih'ty of resources, access to records, and taking into ac­
count the law enforcement priorities of the jurisdiction." 

U.S. Resp. App. 14a-15a. ATF noted finaUy that, in some 
circumstances, as when a CLEO has personal knowledge 
of a gun purchaser, a CLEO may legitimately decide that 
it is "reasonable" to do no research at all. Id, at 14a. 

2. a. Petitioner Printz is the Sheriff of Ravalli County, 
Montana. Pet. AppL 4a. He brought suit in district court, 
contending that several of the Brady Act's interim re-

I'quirements, including the requirement that he make a 
I "reasonable efifort" to aspjKrtam . ĵ ^ impedi-
Sfaraent to a handgun sale, vioiatMiii& 

at 32a. The district court held-that thê  ̂ asonable eflfort" 
requirement violates the Tenth Amendment. Id. at 66a. It 
also cojjgl̂ dgd, however, that-CLEOsLJother obligations 
imder the Act dô not contrayeneithe Tenth Amendment 
Id. at 61a-63a. The coui-t held further that the "reasonable 
effort" provision is severable firom the remainder of the 
Brady Act, including the Act's five-day waiting period for 
handgun sales. IcL at 66a. 

h. Petitioner Mack is the Sheriff of Graham County, 
Arizona. 95-1503 PeL App. 3. He also brought suit in 
district court, contending, aa did Sheriff Printz, that the 
Brady Act's mterim requirements for CLEOs contravene 
the Tenth Amendment. Id. at 3, 47-48 n.lL The district 
court held that the "reasonable effort" requirement con­
travenes the Tenth Amendment Id at 43. It also ruled, 
however, that the record check provision is severable from 
the remainder of the Act, including the five-<lay waiting 
period. Id. at 49.'' 
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" Both petitioners also contended that the Brady Act's provision £br 
crimmal penalties for knowing violations of Section 922(8) (see 18 
UJS.C. 924(a)(5)), violates the Due Procesa Qause of the Fifth 
Amendment as applied to them. Pet App, 18a. The court of appeals 
held (id at 19a) that petitioners' due process claim was not ripe far 
review because, in light of the Department of Justice's official 
conclusion that SecUon 924(a)(5) does not apply to CLEOs (see p. 6, 



c. Adivided pahel df the court of appeals uphdd â  the 
challenged̂ ^̂ prô jî iqns. Pet. App. la-25a. The court 
concluded that the Brady Act does not transgress any 
"implied limitation on federal power" {id. at 8a), and that 
there is "nothing unusually jarring to our system of fed­
eralism" in the challenged provisions (id. at 9a). The 
court noted that this Court has rejected the argument 
that "Congress has no power to impose on a State officer, 
as such, any duty whatever, and compel him to perform it," 
as "not representative of the law today." Und. (quoting 
FERC V. Mississippi, 456 U.S. 742,761 (1982)). 

The court of appeals rejected in particular petitioners' 
contention that, under Neio York v. United Slates, 505 
U.S. 144 (1992), "the federal govermnent is now flatly 
precluded from commanding state officers to assist in 
carrying out a federal program." Pet App. 10a. The court 
explained that "[tjhe constitutional evil that New York 
addressed" was that "the federal govemment was attempt­
ing to direct the States to enact their ovim legislation or 
regulations according to a federal formula." Ibid. That 
Tenth Amendment concern, the court explained, is focused 
on "federal coercion of a State's enactment of legislation 
or regulations or creation of an administrative program," 
because such coercion infringes the States' sovereign 
authority to set policy and undermines political account­
ability. Id. at 13a. "When the federaJ government requires 
the States to enact legislation, the enacted legislation is 
state legislation. Thus, it will likely -be state offidals who 
will bear the brunt of public disapproval, while the federal 
officials who devised the regulatory program may remain 
insulated firom the electoral ramifications of their ded-
sion.'" Ibid, (quoting New York, 505 U.S. at 169). 

supro). petitioners do not face a credible threat of prosecution. 
Petitioners have not renewed their due process claim in this Court. 

The court concluded that the Brady Act "is not the kind 
of a federal mandate condenoned by New York." Pet App. 
14a. It stressed that CLEOs "are not being conrunanded to 
engage in the central sovereign processes of enacting leg­
islation or regidations" and "are not even being asked to 
produce a state policy, for which the state must bear politi­
cal accountability." Rnd. Moreover, it stated, CLEOs' 
J^uties under the Act "represent a minimal interference 
l^th state functions. In that sense, their duties are not 
.different from other minor obligations that Congress has 
iiljiposed on state offidals." Ibid. 

Although the court assumed that "there is likely to be 
some point at which a federal statute that enhsts the aid of 
state employees can become so burdensome to the State 
that it violates the Tenth Amendment," it nonetheless 
concluded that"the Brady Act does not approach that, 
point',':̂ Pet. J^p. 15a. The court observed that petitioners 
have not been subjected to any requirement to do more 
"than check computer records" (id. at 15a-16a), and it 
stated that, on the record before it, it "[could not] conclude 
that 'a reasonable effort' inevitably requires more than [a] 
mimmum for [petitioners]. To perform such computer 
checks * * * has not been shown to.constitute the kind of 
interference with state functions that would raise Tenth 
Amendment concems." Id. at 16a.* 

I. A. In the Brady Act, Congress responded to a national 
epidemic of handgun violence by enhancing federal regula­
tion of fireanns dealers and federal restrictions on trans­
fers of firearms. The polides of the Brady Act under chal­
lenge here involve simple record checks to determine 

^ Judge Fernandez dissented in part Pet App. 22a-25a. He would 
have held unconstitutional lhe Brady Act's interim provisions chal­
lenged in this case. See ibid. 
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whether a transfer of a handgun would be unlawful, and a 
waiting period during which those checks can take place. 
The federal govemment is clearly responsible for the 
policy choices made in the Brady Act, as it was responsible 
for establishing, in the Gim Control Act of 1968, the cate­
gories of persons to whom fireamis may not be trans­
ferred, .̂ ill̂ v 

The Brady Act does not require the States to add anyĵ = 
thing in the way of policy to those choices made by the 
federal government, or otherwise to devise a solution to 

' the problem of gun violence. Rather, the Brady Act calls 
on local offidals, with the most ready access to the most; 
relevant records, to give modest assistance in the impler 
mentation of the federal regulation of gun transfer^-
between private parties by conducting the needed record 
checks. That assistance is temporary; by 1999, the federal 

. government is required to have in place its own machinery , 
for conducting the necessary checks. ^ 

The interim, limited, and nonpolicymaking participation 
by local officials in the Brady Act contravenes no consti­
tutional principle of federalism. The interim provisions 
challenged here do not alter the fundamentally federal 
character of the approach devised by Congress and do not 
contravene the Commerce Clause or the Tenth Amend­
ment The Court has never held that Congress is abso­
lutely barred from requiring local officials to assist in the 
application af federal law to private parties; h\ Testa v. 
Katt, 330 U.S. 386 (1947), and F E R C v. Mississippi, 456 
U.S. 742 (1982), this Court made cleai- that state office­
holders may be required to apply federal law to private 
persons. 

Neiv York v. United States, 605 U.S. 144 (1992), did not 
alter those established principles. In the statute under 
review in New York, Congress identified a national prob­
lem, the disposal of radioactive waste, but failed to enact a 
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federal solution. Rather, Congress requbred that the 
States devise solutions to that national problem, either by 
legislating their own solutions to the problem of radio­
active waste, or by taking title to the waste and then 
devising an administrative system for its proper disposi­
tion. In that case. Congress commandeered the legislative 
and administrative policymaking apparatus of the States. 
That commandeering, the Court held, contravened the con­
stitutional values cf federalism by blurring the political 
accountability of elected officials to the people. 

Although, under New York, Congress may not identify 
a national problem and then require the States to devise 
solutions, there is no constitutional rule preventing Con­
gress &*om devising a national solution and then requiring 
limited local assistance in what is otherwise a compre­
hensive federal implementation of that solution. The 
Framers of the Constitution contemplated that the na­
tional govemment would make use of state officers to 
carry out some federal laws regulating private parties, 
including the collection of federal taxes. The early 
Congresses acted on that understanding when they re­
quired state offidals to conduct administrative tasks 
involving registration of aliens. Later Congresses also 
imposed administrative obligations on state officials in 
other contexts, including immigration and draft registra­
tion. In the present day, several federal statutes require 

. state, and local partidpation in thê  administration of fed­
eral law, especially iri the collection, reporting, and dis­
semination of infonnation. These examples demonstrate 
that Congress may, fi-om time to time, find it necessary 
and proper to enlist local offidals in limited, nonpolicy­
making aspects of the implementation of federal law. 
There is no historical evidence for any suggestion that 
this authority is likely to be abused by Congress as a 
means to undermine the functioning of the States. 
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o|^^: exem povrer that might be found in thia 
striirtii^ text of the Brady Act re-
quij^' biiiy ̂ t̂ ai"reasonable êffort" to 
c ^ ^ c t ^ e ^ T ^ and the Act affords CI^Os 

/ br?o^|^Blcre^h^^^ the scope of that "reasonable 
effort," in light of their own resources and law enforce­
ment priorities. The Bureau of Alcohol, Tobacco and 
Firearms, which administers the Brady Aet, has made 
clear in its guidance interpreting the Act that it is 
generally "reasonable" for CLEOs to choose to fulfill 
their duties by consulting readily accessible criminal re­
cords. Thus, in light of their limited resoiurces and com­
peting obligations, CLEOs can and do meet their obliga­
tions by having clerical personnel perform checks of 
criminal records to the extent possible given the circum­
stances. The other requirements imposed on CLEOs 
undier the Act are even more clearly .̂ fê jwiOTt̂ ^̂  

.i- ?^SSSSrt«Mm^?ft\S£^*aLS^ 
ior:iav?constitution^dychall̂ ^ to thê  Brady^Act^; The 
inquiries under the Commerce Clause and the "Tenth 
Amendment are mirror images of each other. The com­
mercial transfer of handguns and the possession of hand­
guns in and affecting commerce are both within Con­
gress's power to regulate, and the Brady Act addresses 
those matters. Record checks by CLEOs are reasonable 
means developed by Congress to regulate those aspects of 
commerce. 

n. If this Court holds any of the challenged Brady Act 
provisions unconstitutional, it should not also invalidate 
the five-day waiting period imposed on firearms dealers, 
the dealers' obligation to provide infonnation about trans­
ferees to the CLEOs, or the CLEOs' obligation to inform 
transferees of their reasons for preventing a transfer. 
The severability of the first two provisions is not before 
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the Court, because petitioners lack standing to challenge 
them. 

In any event, all the challenged provisions of the Brady 
Act are severable fi*om the rest of the Act. Without the 
provisions under constitutional challenge in this case, the 
remainder of the Brady Act would be fiiUy operative as a 
law, and severing invalid parts of the Brady Act would be 
consistent with Congress's piuposeof addressing gun vio­
lence by enhancing restrictions on gun transfers through 
record checks. Even if this Court invalidates the require­
ment that CLEOs conduct record checks, retaining the 
five-day waiting period and firearms dealers' obligation to 
inform CLEOs about proposed g\m transfers will ensure 
that local offidals will be infomed about pending handgun 
transfers, and will have the time and information to con­
duct record checks if they choose to do so. The CLEO's 
duty to inform transferees, upon request, why a proposed 
transfer has been found to be iUegal, would in effect be 
voluntary, because it would be undertaken only if the 
CLEO chose to conduct the record check. 

ARGUMENT 
I. THE INTERIM DUTIES OF CHIEF LAW EN­

FORCEMENT OFFICERS UNDER THE BRADY 
ACT AHE CONSISTENT WITH CONSTITU­
TIONAL PRINCIPLES OF FEDERALISM 

A Congress May Require Local Officials To 
Give Non-PoUcymaking Assistance In Tiie 
Application Of Federal Laws To Private 
Persons 

The Brady Act amends the Gun Control Act to enhance 
already existing federal restrictions on the transfer of 
handgims between private persons. Enacted by Congress 
and signed by the President after years of highly publi­
cized debate, the Brady Act sets forth a federal solution to 
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a national problem, accompam'ed by federal funding and 
administered by the federal Bureau of Alcohol, Tobacco 
and Firearms (ATF). The principal policies of the Brady 
Act chaUenged in this case—staying the transfer of a 
handgun in or afTecting commerce pending a limited record 
check—are readily identifiable as the poUdes of the 
national govemment. 

The interim provisions chaUenged here require tem­
porary, limited, non-policymaking assistance by CLEOs in 
giving effect to the federal scheme pending the establish­
ment of a national instant background check system. The 
primary requirement under chaUenge requires that, dur­
ing the interim period, CLEOs make a "reasonable effort" 
to ascertain, by consulting "available" records, whether a 
legal impediment exists to a proposed handgun sale, 18 
U.S.C. 922(s)(2). The CLEOs are not required to establish 
any new legal restrictions on handgun transfers, but only 
to ascertain whether an already existing restriction is 
applicable to a particular case. 

Petitioners characterize the burden imposed by this 
provision in various ways, but, at bottom, their contention 
does not turn, on the nature of the duty created by the 
Brady Act, the degree of its supposed intrusion onto the 
functioning of their offices, or the extent to which it 
requires them to expend resources. Rather, their position 
is that Congress may not, imder any drcumstances and to 
any degree, require local officials to assist in the applica­
tion of federal law to private persons, unless that require­
ment is imposed as a condition on the receipt of federal 
fijnds. That absolutist position finds no basis in this 
Court's jurisprudence of federalism or in the constitu­
tional tradition that it reflects. 

15 

1. This Coart's Decisions Establish That State And 
Local Officials May Be Required To Apply 
Federal Law To Private Persons 

a. It is clear beyond dispute that constitutional princi­
ples of federalism are not violated merely because Con­
gress requires state and local officials to perform a func­
tion under federal law, "[Tjhere are instances where the 
Court has upheld federal statutory stmctures that in 
effect directed state decisionmakers to take or to refrain 
from taking certain actions." F E R C v, Mississippi, 456 
U.S. 742,761-762 (1982); see Smith Carolina v. Baker, 485 
U.S. 505, 513-515 (1988). Artide VI of the Constitution 
establishes that state and local executive ofSdals may be 
required to carry out federal obligations, as weU as duties 
imposed by the laws of their own jurisdiction. See South 
Carolina v. Baker, 485 U.S. at 514-515; Evan H. Caminker, 
State Sovereignty and Subordinacy: May Congress 
Commandeer State Officers To Implement Federal Law?, 
95 Colum. L. Rev. 1001, 1028-1030 (1995), And that is true 
even if the congressional mandate imposes significant 
financial burdens on the local govemmentai entity. See, 
e.g., Garcia v, San Antonio Metro. Transit Auth., 469 
U.S. 528(1985). 

To the extent that federalism cabins Congress's ability 
to impose duties under federal law on local ofQdals, the 
Umits must therefore be found in the particular interest 
recognized in the Tenth Amendment, the protection of 
liberty through poUtical accountabiUty of public officials 
to the people. See New York v. United States, 505 U.S. 
144, 181-183 (1992). Further, the nature of the specific 
obUgation imposed by Congress must be closely examined 
to determine whether the federal obligation impairs that 
interest in a serious and substantial way. Cf. South Caro­
lina v. Baker, 485 U.S, at 529 (Rehnquist, CJ., concurring 
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in the judgment) (noting that prindples of federalism are 
violated only if congressiona] action "operate[s] to directly 
displace the States' fi^edom to structure integral 
operations"). 

A constitutional problem exists when Congress, al­
though identifying a national problem, chooses not to 
enact any federal solution but compels the States to devise 
their own regulatory approaches. In that situation. Con­
gress literaUy "command[s] state legislatures to legis­
late" into existence a regulatory regime. New York, 505 
U.S. at 179, and also encourages federal and state officials 
"to avoid being held accountable to the voters" for their 
decisions, id. dii. 182. See also United States v. Lopez, 115 
S. C t 1624, 1642 (1995) (Kennedy, J,, concurring) (prind­
ples of federalism are violated by "a fonnal command from 
the National GJoverament directing the State to enact a 
certain policy"). 

No such constitutional difficulty is presented, however, 
when Congress itself devises a clear legislative solution 
that regulates private conduct, and calls upon local of­
fidals for limited, non-policymaking help in enforcing that 
law. In that situation, Congress does not force the States 
to make policy, and does not impair the constitutional 
value of federalism in preserving the accountability of 
pubUc officials to the people. Put differently, the constitu­
tional line is crossed only when Congress compels the 
States to riiake law in their sovereign capacities—but not 
when Congress requires the assistance of state or local 
officials in carrying out a broadly applicable federal law.' 

To employ an analogy, (Congress, acting within its enumerated 
powers, may preempt stale law and require state courts to apply 
federal law exclusively as a rule of decision to a controversy. But it 
would be doublful that Congress could require state legislatures to 
change their own state law, at federal command, and then compel state 
courts to apply that new state law. Thua, for example, Congress 

17 

Cf. F E R C , 456 UJS. at 785 (O'Connor, J., concurring in 
part and dissenting in part) (describing the crudal 
interest protected by state sovereignty as "the power to 
choose subjects for legislation[,] * * • a fundamental 
atti-ibute of legislative power"). 

bt The distinction discussed above is illustrated by the 
opposite results reached, on the one hand, in Tesia v. Katt, 
330 U.S. 386 (1947), and FERC v. Mississippi, 456 U.S. 742 
(1982), and, on the other hand, in New York v. United 
States, 505 U.S. 144 (1992). In Testa, the Court held that 
state courts must foUow a federal statutory requirement 
that they hear federal claims arising under federal law. 
As the Court explained in New York, an important aspect 
of the requirement at issue in Testa was that it "involve[d] 
congressional regulation of individuals, not congressional 
reqiurements that States regulate." New York, 505 U.S, 
at 178, The Court also noted, however, that "[flederal 
statutes enforceable in state courts do, in a sense, direct 
state judges to enforce them." Ibid.; see also F E R C , 456 
U.S. at 762 (noting that Testa "reveals that the Federal 
Govemment has some power to enUst a branch of state 

might, without giving rise to any constitutional difficulty, enact a 
federal products liability law that preempted state iaw, and might 
thereby require state courts to apply the federal law to the exclusion of 
state law. A constitutional problem would be encountered only if 
Congress directed the state legislatures (or state courte) to change 
their own state products liability law, and apply it as such. Only the 
latter situation encroaches on the Slates' sovereign capacity to make 
their own law, and only the latter diminishes stete officials' 
accountability to the people, by promoting the appearance that the 
States, nol the national government, were responsible for the change in 
the law. 

* T-esto did not itself involve a Tenth Amendment chaUenge, but ite 
relevance to the jurisprudence of federalism is made clear by the deci­
sions in New York (505 U.S. at 178) and F E R C (456 U.S. at 760-762). 
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govemment—there the judiciary—to further federal 
ends"), 

Sbnilarly, in FERC, the Court^in a mUng joined by all 
nine Justices—sustained a federal statutory requirement, 
imposed by Section 210 of the Public UtiUty Regulatory 
PoUcies Act of 1978 (PURPA), that state utiUty commis­
sions "implement" FERC rules designed to encourage 
power production at small plants. 456 U.S. at 759. That 
statutory mandate in practice required state executive 
branch officials to apply federaJ law to disputes involving 
private parties. Id. at 759-760; id. at 775-776 & n.l 
(O'Connor, J,, concurring in part and dissenting in part),̂  

' Petitioners minimize the relevance of FERC and Testa 
as limited to the ftinctions of state judges, but that argument is based 
on a misunderstanding of the Supremacy CHause. it is not only judges, 
but all state officials, who must adhere to federal law. See U.S, Const 
Art. VI ("all executive and judicial Officers, both of the United Statea 
and of the several States, shall be bound by Oath or Affirmation, to 
support thia Constitution"); Ex parte Siebold, 100 U,S. 371, 392 (1880) 
('The Constitution and laws of the United States are the supreme law 
ofthe land, and to these every citizen of every State owes obedience, 
whether in his individual or official capacity."); see also Voirunnch v. 
Quilter, 507 U.S. 146, 159 (1993) (noting that sUte non-judidal official 
who followed dictates of federal law in drafting apportionment plan 
"demonatrateCd] obedience to the Supremacy Clause"); Caminker, 95 
Colum. L. Rev. at 1093 (explaining that "[tjhe Supremacy Clause 
makes all federal laws the supreme law of the land for all individuals 
and institutions of state government"). 

Thus, the FERC Court upheld the requirement in PURPA that 
state exectUiue offidals enforce federal law. While the Court also noted 
that the administrative offidals served as part .of the State's 
"adjudicatory machinery" (456 U.S. at 761), its holding did not rest on 
that characterization. Although the state offidals required to perform 
the challenged ftinctions in FERC could execute them throî h a qussi-
adjudicatory mechanism of dispute resolution (id. at 760), the Court did 
aot hold that PURPA was constitutional as applied to them because 
they were '̂ udidal Officers" within the meaning of Article VI. 
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In contrast to the unanimous rejection of the challenge 
to Section 210 of PURPA, the Court in FERC divided 
sharply with respect to the validity of other chaUenged 
provisions, which required that the States "consider" 
adopting certain energy standards as a matter of state law. 
FERC, 456 U.S. at 761-766. The Court recognized that 
those requirements—unUke Section 210—̂ impUcated sig­
nificant interests of state sovereignty, id. at 761, but it 
emphasized that PURPA required only that the States 
"consider the suggested federal standards," id. at 765. 
The Court found nothing in PURPA " 'directly compel­
ling* the States to enact a legislative program." Ibid." 

The provision invalidated in New York presented States 
with two altematives, as pertinent here: a State could 
either legislate a regulatory scheme to provide for the 
disposal of aU low-level radioactive waste generated within 
the State by 1996, or it could take title to the waste at that 
time. See 505 U.S. at 153-154. The first altemative, the 
Court emphasized, was a "command [to] state govemment 
to enact state regulation." Id. at 178 (emphasis in origi­
nal). Ihat directive therefore clashed with the constitu­
tional rule that Congress may not "conscript" the States 
to legislate a regulatory regime. Ibid. The second alter­
native, the Court found, was fatally flawed for the same 

In rejecting the challenge to PURPA's mandate that state utility 
commissioners consider federal energy standards, the Court also stated 
that, theoretically, the Stetes could avoid the federal requirements by 
ceaaiî  to regulate in the utilities field altogether. 456 U.S. at 764. 
But. contrary to the suggestion of petitioner Mack (Br. 18 n,8), that 
reasoning played no part in tbe Court's analysis of the separate 
requirement that stete administrative agendes "implement" FERC 
rules by enforcing them against private parties. See 456 U.S. at 769-
761, The Court also observed that it was highly "unlikely that lhe 
States will or easily can abandon regulation of public utilities to avoid 
PURPA's requirements." Id. at 767. 
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reason, because it effectively required each State to devise 
a state solution to a federally identified problem. See id. at 
176. Accordingly, the Court held that both statutory 
alternatives were unconstitutional because both "comman-
deer[ed]" the States' political processes "by directly com-
pelUng them to enact and enforce a federal regulatory pro­
gram." 505 U.S. at 176 (emphasis added). As Justice Ken­
nedy later explamed, the portions of the statute that were 
invaUdated in New York were held unconstitutional be­
cause Congress had required the States "to enact a cer­
tam policy." Lopez, 115 S, Ct at 1642 (concurring opin­
ion)." 

In New York, the Cowrt stressed that, when Congress 
declines to enact a federal legislative solution and instead 
commands that States "enact and enforce" their own regu­
latory schemes to address a federal problem, Congress 
aUows officials to avoid responsibility for controversial 
policy decisions: "AccountabiUty is * "* * diminished 
when, due to federal coerdon, elected state officials cannot 
regulate in accordance with the views of the local elector­
ate in matters not pre-empted by federal regulation." 505 
U.S. at 169. And since the "power to make decisions and to 
set policy is what gives the State its sovereign nature" 
(FERC, 456 U.S, at 761), federal statutes mandating that 
state executive offidals make policy at federal command 

" The decision in New York also upheld significant portions of the 
statute under chaUenge. The Court held that Congress oould, pursuant 
to its power under the Spending Clause, require Uie States to achieve 
certain milestones in the regulatton of radioactive waste as a condition 
to receipt of funds collected frora federal taxes and placed in an escrow 
account. 505 U.S. at 171-173. The Court also held that Congress could, 
pursuant to its commerce power, authorize States to restrict and deny 
access to radioactive waste generated in other Stetes that did not meet 
federal deadlines for addressing the disposal of such waste. Id. at 173-
174. 
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also implicate the accountability concems central to con­
stitutional principles of federaUsm. See ibid, ("the ability 
of a state legislative (or, as here, administrative) body— 
which makes dedsions and sets poUcy for the State as a 
whole—to consider and promulgate regulations of its 
choosing must be central to a State's role in the federal 
system"). 

Those problems do not exist here. In the GCA and the 
Brady Act, Congress itself has identified national pro­
blems (gun violence and ineffective restrictions on hand­
gun sales) and has devised dear legislative solutions to 
those problems—spedfic categories of persons to whom 
handguns may not be transferred, Umited record checks 
before handg^ transfers take place, and waiting periods 
to permit those checks to occur, j Congress has not re­
quired the States to make any substantive poUcy decisions 
about who should or should not be eUg^ble to own hand­
guns, nor has it instructed the States to devise solutions 
to the problem of gun violence. Rather, it has merely 
caUed on local offidals to assist in the implementation of 
the federal regulation govenung gun transfers, on the 
reasoning that those officials have the best access to the 
most relevant records, such as state felony convictions. 
Accordingly, the Brady Act does not contravene consti­
tutional principles of federalism, for this case is controlled 
by Testa and FERC, rather than New York. 

c. The Court in New York stated that the "Federal 
Govemment may not compel the States to enact or ad­
minister a federal regulatory program," 505 U.S. at 188 
(emphasis added). Petitioners divorce that particular sen­
tence fi-om its context, and interpret it as estabUshing an 
absolute bar to any federal requirement that state and lo­
cal oiScials assist in the implementation of national poUcy. 
See Printz Br. 15; Mack Br. 28. As the preceding discus­
sion demonstrates, however, that sentence must be under-
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stood in relation to the Court's expressed concern in New 
York that Congress had diminished the poUtical account­
abiUty of public offidals to the people (and had thereby 
encroached on Uberty) by commandeering the machinery 
cf state policymaking in both the legislative and adminis­
trative spheres. That concern for poUtical accountabUity 
in administrative policymaking was fundamental to the 
decision in New York. If a State declined to legislate a 
radioactive waste regulatory regime and was therefore 
required by the federal statute to take title to such waste, 
it would have had to resolve administratively the same 
policy issues that would have confronted the state legisla­
ture. In effect, the State's admim'strators would have been 
compeUed to create a state-law mechanism to address the 
national problem foisted on the States by Congress. See 
505 U.S. at 175-176. 

The Brady Act provisions at issue here stand in marked 
contrast to those struck down in New York. The law 
invaUdated in New York was a "command [to] state gov­
emment to enact state regulation" (either by legislation 
or administrative initiative) to deal with the problems 
of radioactive waste. New York, 505 U.S. at 178 (emphasis 
in original). In distinction, the Brady Act represents a 
dearly articulated congressional solution to the problems 
posed by handgun violence, espedally insufficiently effec­
tive regulation of handgun transfers between private 
parties. The Brady Act does not require CLEOs to make 
poUcy; rather, like the statute upheld in F E R C , the Act 
only requires state officials to assist in the appUcation of 
federal law to private parties in the course of their ordi­
nary duties. The Brady Act is therefore not an impermis­
sible command to the States to promulgate laws or regula­
tions, but an unobjectionable requirement that officials 
assist in "congressional regulation of individuals." New 
York,m5 U.S. at 178. 
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The critical distinction drawn m New York is, there 
fore, between Acts of Congress that require States "to en­
act a certain poUcy," see Lopez, 115 S. Ct, at 1642 (Ken­
nedy, J,, concurring), and those that do not. Petitioners, 
however, reject that distinction, based on this Court's 
observation in New York that the statute then before it 
did not involve Congress's "8ubjeet[ing] a State to the 
same legislation appUcable to private parties," 505 U.S. at 
160, From that sentence, they infer that any federal 
statutory obligation falling particularly on state or local 
officials is unconstitutional. That argumer.t, however, 
misapprehends the Court's concems in New York, and it 
does not explain why constitutional prindple;; of federal­
ism are not impUcated when the States are .'subjected to 
generaUy appUcable federal legislation. 

What is significant for constitutional purpcses about a 
statute of general appUcation is that such an enactment, 
by its nature, cannot constitute a directive tc the States 
to formulate state policy in response to a fedend command. 
Rather, by such a provision, the States (along <vith private 
parties) are required to adhere to a clearly articulated 
federal poUcy. The central question addres:;ed in New 
York need not be considered with respect to statutes of 
general appUcabiUty, for it does not arise. 

When, however, Congress enacts a statutory obUgation 
falling particularly on individuals who are state or local 
offidals, it is necessary to examine the statute t<} de­
termine whether Congress has impermissibly "require[d] 
the States to regulate," New York, 505 U.S. at 178, or 
whether it has merely enUsted the assistance of state or 
local officials in implementing federal law with regard to 
private conduct The fact that the chaUenged provisions of 
the Brady Act are not generally appUcable only raises the 
further question- whether Congress has impermissibly 
intruded on state sovereignty by requuing the States to 



Z4 

make poUcy. In this case, the answer to that question is 
that Congress has not done so. See pp. 21-23, supra. 

2, The Framing And Ratification Of The Consti-
tation. As WeU As Subsequent History, Demon­
strate That Congress May Require State Officials 
To Assist In The Implementation Of Federal Law 

a. The vaUdity of the Umited requirement of assistance 
by state and local officials in the implementation of federal 
law, as in the Brady Act, is underscored by the under­
standing of the Framers, actions of the early Congresses, 
and other historical evidence. Both proponents and oppo­
nents of the Constitution understood that, under our sys­
tem of federalism, the national govemment could lawfully 
call upon state officials to provide assistance in imple­
menting national poUcy goveming private parties. To be 
sure, the Framers did not want the national govemment to 
be dependent on state legislation for the implementation of 
its laws (as had been the case under the Articles of Con­
federation and under the New Jersey Plan proposed at the 
Convention), and so they empowered Congress to legislate 
directly for the people of the Nation. See New York, 505 
U.S. at 163-164. The Framers rejected the New Jersey 
Plan because they thought it would be ineffective in en­
suring the faithful execution of national law, and also 
because it carried the potential for serious friction be­
tween the national govemment and the States; Alexander 
Hamilton ventured that, if the national gbviem ment had ho 
power to implement its laws directly, it might eventually 
be required to resort to armed force against the States in 
order to enforce its wiU, See id. at 165-166; The Federalist 
No, 16, at 95-96, No. 16, at 99-101 (J, Cooke ed. 1961). 

The Framers therefore rejected a plan that would have 
required the national govemment to coerce the States to 
act in their sovereign capacity in order to implement the 
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law. See The Federalist No. 16, at 95-96 (Hamilton) ( 
cussing flaws of confederades requiring coercion agai 
"bodies poUtic, or communities or States"). The Cou 
decision in New York reflects that specific concem, 
the State of New York there was coerced by the fedt 
govemment to exercise its sovereign power of legislat 
in order to implement federal wiU. 'This case, howeA 
does not involve coercion of sovereign States, but 
obUgation of local officials to perform a modest duty in 
of the enforcement of federal law.*̂  And in the Plan 
the Convention—including the Constitution's Supremj 
Clause—the national govemment was not prohibited fr 
requiring local officials to assist m implementmg fede 
law. Cf. Ex parte Siebold, 100 U.S. 371, 392 (1880) ("1 
Constitution and laws of the United States are t 
supreme law of the land, and to these every citizen of ev( 
State owes obedience, whether in his individual or offic 
capacity.") In fact, the Framers thought that the exê  
tion of federal requirements by state and local officii 
could serve federaUsm weU, for it would avoid the dang 
of a remote and unresponsive federal biu*eaucracy. S 
The Federalist No. 45, at 312-313 (Madison). 

The issue was discussed to a considerable extent durh 
the ratification of the Constitution, when opponents of tl 
Constitution argued against empowering Congress to le-
direct taxes. The Anti-FederaUsts stressed that a du 
system of direct taxation, based on both state and fe 

Compare Semiytole Tribe of Florida v. Florida, 116 S. Ct 111 
1124-1125 (1996) (emphasizing limits on Congress's power to abroga 
Slates' sovereign immunily, and the "indignity of subjecting a Stale 
the coercive process of judidal tribunals") wilh JBi parte Young, 2i 
U.S, 123, 155-156 (1908) (holding that "individuals, who, as officers 
the Stete, are dothed wilh some duty in regard to the enfoirement 
the laws of the Stete • * • may be enjoined by a Federal court 
equity trom such action"). 
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eral authority, would have the permcious effect of sub­
jecting dtizuns to two sets of intrusive revenue officers."̂  
Supporters of the Constitution responded that Congress 

•3 Patrick Henry anUdpated that sherifia would be required to 
assuit in feder.U tax ooUection: 'The sheriff comes to-day as a state 
collector. Nex. day he is federal." 3 The Debate In TKe Several State 
ConvenHone Cn The Adoption Of Tke Federal Constitution 168 (J 
Elliot ed. 1987). See also 1 The Debate on Ote Constitution 217 (Ber­
nard Bailyn ed. 1993) (hereafter Bailyn) ("Cato," aiding that "the 
necessity to enforce the execution of revenue laws (a fruitlbl source of 
oppression)" would ultimately require a federal standing army)- I 
Bailyn 502 ("llrutus." arguing that direct federal taxation "open̂  a 
door to the appointment of a swarm of revenue and excise officers to 
J"^JiP°" ^ "̂""̂ ^ industrious part ofthe community"); id. at 
B06 (-Brutus, noting that direct taxes "will introduce sud, an infinite 
number of law« and ordinances, fines and penalties, courts, and judges, 
collectors, and exdsemen, that when a man can number them, he may 
enumerate the stars of Heaven'O; 1 BaUyn 613^16 ("Brutus," discussing 
f«n ^ ? ^"^^ ''"""^ of texaUon); 1 Bailyn 6OT 
I orutuB. Billing that national govemment should only have author­
ity to nuse revenue "of audi a nature, that the tax should be raised 

wiUi few officers"); 1 Bailyn 939 (Nathaniel Bar«ll. at 
Massachusetts Convention, stating that "a contiaentel collector will not 

'^"'"J'^ti^i" collecting the taxes, as collectors of our 
I Z i ^ f ^ - ' ' ^ ^ ^ " ^ ' ' ^ ^ ^ ^ - ^ Williams to His Constituente," 
ateting that durect texation. and to be collerted by officeis of Congress 

Z U r ^ " "^'^ ^ » b l e to our present 
o ^ l l r ^ n T ' " " ^ ''"^ """^"•'"'^ Congress offic^. and 
our state coIle.:tor8, to be coUecling both at one time"); 2 Bailyn 633 
Z f l f r T " ' Convention, waming th t̂ 'Ue salaries 
^ 1 . ""^ dependents on the Govermnent 
T t , J T l i ^ T " ^ ^ * " * ^ sums." and spedfically that "[djouble 
se^ of collectOL-8 will double the expence"); iii at 635 (Patrick Henry, 
opposuig redoralists' soluUon that "one colled«r may collect^; 
Pederal and State texes." because, "if the Sheriff is to coUect for both, 
Smith J T M P v'^Tn'^"" ^° Congress"); 2 BaUyn 817 (Melandon 

oV «,l Co"^«"«°°. that there would be "two 
^ of all kinds of officers-^uperviso«. assessors, constebles," and 
that the two sete of taxing officers "will be hostile to eadi other") 
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would Ukely "make use of the State officers and S 
regulations, for collecting" federal taxes, thus rende 
"double sets of officers" unnecessary, and the .̂hreat i 
them iUusory. See The Federalist No. 36 at 227 (Ha 
ton); see also id. at 226 (in assessing and colleitting ta 
"[t]he national Legislature can make use of the syster̂  
each Slate within that State"). James Madison argue 
particular that, although the federal govemment w 
theoretically have the power under the Constitution 
collect taxes itself, "it is probable that this power will 
be resorted to," and "the eventual collection under 
immediate authority cf the Union, wUl generally be m 
by the officers, and according to the rules, appointed by 
several States"). The Federalist No, 45, at 31^: 
More generally, the Federalists argued that the Con 
tution would "enable the [national] govemment to emp 
the ordinary magistracy of each [State] in the execution 
its laws," The Federalist No, 27, at 174 (Hanulton),'' j 

" See also 2 Baflyn 655 (Madison, at Virginia ConvenUon, not 
that Congress "may even refer to the State systems of taxation"). 

" In using the term "magistracy," Hanulton plainly indu( 
executive offidals. See The Federalist No. 27, at 175 (Hamilton) (i 
ing that, by virtue of the Supremacy Clause, "the Legislatures. Cou 
and Magistrates ofthe respective [Stetes] will be incorporated into 
operations of the national govemment. as far as ite just and c 
stitutional authority extends, and will be rendered auidliary to 
enforeement of ite laws") (emphasis omitted); see also Tke Federa 
No. 44 (Madison) (referring generally to "Stete magistracy"); The F 
eralist No. 47, at 325-331 (Madison) (discussing role of "execut 
magistrate"); 2 Bailyn 618 (Madison replying to Patrick Heniy, 
Virginia Convention, referring to Stetes' election of theii- "first Mag 
Irate"). See generaUy Black's Law Dictionary 951 (6th ed. 1990) (* 
ite widesl sense fmagistracy] includes the whole body of pub 
functionaries!.] • • • In a more restricted (and more usual) nteanin 
it denotes the class of officers who are charged with the applicati 
and execution of the laws."). 
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that it was "extremely probable that in other instances, 
particularly in the organisation of the judidal power, the 
officers of the States will be cloathed with the correspon­
dent authority of the Union." Tlie Federalist No. 45, at 
313 (Madison). See also Samuel H, Beer, 7b Make A 
Nation: The Rediscovery of American Federalism 252 
(1993) ("Madison himself expected the new federal govem­
ment to govern through the state governments"); Camin­
ker, 95 Colum. L, Rev. at 1043. 

b. Consistent with the imderstanding of the Framers, 
the earliest Congresses enacted statutes that required 
the participation of state officials in the implementation of 
federal laws." The First Congress required the derk of 
"any common law court of record, in any one of the states," 
to record the application of a person seeking citizenship 
under federal naturalization laws. Act of Mar. 26, 1790, ch. 
3, § 1, 1 Stat. 103. Congress enacted no provision at that 
time directing the clerks of federal courts to record such 
naturalization applications. In 1798, the Fifth Congress 
required clerks of courts—including state courts"—who 
had received declarations of intent by aUens seeking to 

Legislation enacted by the early Congresses provides an impor-
tent guide to understanding the Framers' constitutional plan. E.g., 
Myers v. United States, 272 U.S. 52. 175 .(1926); Burrow-Giles Litho­
grapkic Co. v. Sarony, 111 U.S. 53, 57 (1884); see also Mistretta v. 
UnUed States, 488 U.S. 361, 398-401 (1989); Marsh v. Chambers, 463 
U.S, 783. 786-792 (1983). 

^ Naturalization acte subsequent to 1790 made dear that the clerks 
receiving such dedarations included stele court derks. See Act of Jan. 
29, 1795. ch, 20. i 1,1 Stat. 414 (1795) (requiring alien to declare "on 
oath or affirmation, before the supreme, superior, district or circuit 
court of some one of the stetes"). A subsequent law passed by the 
Si Lh Congress also refiecte that understending. See Act of Apr. 14, 
1802, ch. 28, S 1, 2 Stet 153 (1802) (alien "shall have dedared, on oath 
or affirmation, before the supreme, superior, district or drcuit court of 
SC one of the slates"). 
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become citizens, "to certify and transmit an 
abstract of such declaration" to the Umted States 
Secretary of State; the law also provided that clerks would 
be penalized $10 for failing to comply. Act of June 18, 1798, 
ch. 64, § 2, I Stat. 567. In 1802, the Seventh Congress 
directed court clerks to participate in the creation of a 
national registry of aUens, and required the clerks to 
issue certificates to aUens seeking naturalization. Act ol 
Apr. 14, 1802, ch, 28, § 2, 2 Stat 154-155. These early 
enactments were related to other early Acts of Congress, 
such as that passed by the First Congress, providmg that 
aliens seeking naturaUzation could be admitted to citizen­
ship by any state common law court of record. See Act of 
Mar, 26, 1790, ch. 3, § 1,1 Stat 103." 

Nor are such Acts of Congress limited to the Framers' 
era; Congress has, firom . time to time, found it necessary 
and proper to impose obligations on state offidals to assist 
in the execution of federal policy. In the 1880s, when the 
federal govemment faced problems arising fi'om mass 
unrestricted inunigration, but Lacked the administrative 
machinery to screen immigrants for the suitability of 
their entry into the United States, Congress established 
an interim scheme under which state offidals examined 
immigrants arriving at ports to determine whether they 
should be excluded on the basis of a criminal conviction, a 
mental impairment, or poverty. See Act of Aug. 3,1882, ch. 
376, § 2,22 Stat 214. State officials were also requbred to 
send convicts back to their country of origin, and Con­
gress expressly stated that that task should be under­
taken under the durection of the Secretary of the Trea­
sury, and without compensation. § 4, 22 Stat. 214. Once 
the federaJ govemment developed its own enforcement 

^ Federal courte were hot authorized to naturalize aliens until 1795. 
Acl of Jan. 29,1795, ch. 20, S 1. 1 Stet. 414. 
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apparatus to screen immigrants. Congress reUeved state 
officials of that obUgation. See Act of Mar. 3,1891, ch. 551, 
26 Stat 1084. 

Perhaps the saUent example of the federal govemment's 
enlistment of state offidals to assist in implementation of 
federal law is the mass registration of young adult men for 
the draft on June 5, 1917. When Congress enacted a se­
lective draft law on May 18, 1917, there was no federal 
administrative machinery in place to provide for the 
registration of those eligible for the draft. Accordingly, 
Congress authorized the President "to utiUze the service 
* * * of the several States "* * in the execution of this 
Act," and also provided that any state official designated 
by the President to perform a function who refused to do 
so would be guUty of a misdemeanor. Act of May 18, 1917, 
ch. 15, § 6,40 Stat (Part 1) 80-81. President Wilson issued 
a proclamation and regulations directing that state and 
local officials conduct a one-time mass registration."^ The 
actual registration was carried out by local offidals, prin­
cipally county derks and sheriffs. After the registration 
was completed, the local officials tumed over the registra­
tion cards to federailly appointed local draft boards, which 
were still being created while the registration was taking 
place." 

^ See Proclamation of May 18,1917, 40 Stet. (Part 2) 20; Registra­
tion Regulations Prescribed by the Preaident Under Authority of the 
Actof C^ngrê s Approved May 18, 1917 (Regulations). See especially 
Regulations | 9: "As Car as possible, the execution of the law in each 
Stete will be accomplished by State, county, and municipal officers and 
agencies." Because those Regulations were not printed in the regular 

ial set of govemment documents, we have lodged a copy with the 
Clerk of this Court and provided petitioners with a copy. 

* See generally John Whiteclay Chambers II, To Raise An Amiy: 
The Draft Comes to Modem America 181-182 (1987); Report, of the 
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Today as weU, several federal statutes requii'e partici­
pation by state and local officials in implementing federal 
regulatory schemes." Under petitioners' theory, how­
ever, those Acts of Congress would aU be unconstitutional. 
But as the examples we have given demonstrate, there 
simply is no flat rule prohibiting Congress fi-om enlisting 
assistance fi'om state officials in carrying out a federal 
program. In particular (as the immigration and draft reg­
istration examples noted above demonstrate). Congress 
may call on local assistance to implement a law during an 
interim period, whUe the federal govemment is devising 
its own permanent administrative machinery. The Brady 
Act falls seciurely into that paradignL^ 

Provost Marshal General lo the Secretary of War on the First Draft 
Under the Selective Service Act, 1917, at 7 (1918). 

^ E,g.,4Z U.S.C. 5779(a) (requires state and local law enforcement 
agendes to report cases of missing children); 23 U.S.C. 402(a) (requires 
stete officials to implement highway safety programs and to report 
traffic fatalities); 42 U.S.C. 11001. 11003 (requires comprehensive date 
collection and reporting, as well as the creation of stete emergency 
response commissions, with respect to the release of hazardous sub­
stances); 15 U.S.C. 2645 (requires governors to conduct certain re­
porting and approval activities with respect to local educational 
agendes); 20 U.S.C. 4013 (requires governors to submit plans for 
asbestos abatement and follow certain reporting procedures); 42 U.S.C. 
6983 (requires inventories of stete hazardous waste sites); 42 U.S.C. 
6.991» (requires governors to inventory underground storage tenks). 

^ Of course, it is possible to imagine hypothetical situations in 
which Congress might impose intolerable burdens on stete and local 
govemments in the execution of federal law. But as Justice Frank­
furter noted of a similar issue in New York v. United States, 326 U.S. 
572, 583 (1946), "[t]he process of Constitutional adjudication does nol 
thrive on conjuring up horrible possibilities that never happen in the 
real world and devising doctrines sufficiently comprehensive in detail 
to cover the remotest contingency." And as Alexander Hamilton 
observed 150 years earlier about the Anti-Federalists' speculations of 
federa] destruction of stete autonomy, "[llhe moment we launch into 
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B. The Brady Act Imposes No Substantial Burden 
On The Fonctions Of Cliief Law Enforcement 
Officers 

Petitioners suggest that the Brady Act is unconstitu­
tional because it imposes a burden, in terms of finances, 
effort, and time, on the functioning of their offices. This 
Court has made dear, however, that no constitutional 
problem exists simply because state officials must devote 
"substantial effort[s]" to implementing a federal require­
ment. See South Carolina v. Baker, 485 U.S. at 514-515. 
And the Court has estabUshed that federal mandates that 
cause States and local govemments to spend money are 
not unconstitutional for that reason alone. See F E R C , 456 
U.S, at 770 n.33 (State's argument based on financial bur­
dens was "unconvinc[ing]"), 

A constitutional problem might arise if the burden im­
posed by the federal legislation were so severe as to 
threaten tlie States' "separate and independent existence." 
EEOC V. Wyoming, 460 U.S. 226, 239 (1983); see Garcia, 
469 UJS. at 566 (reserving question whether "the constitu­
tional structure" might impose "affirmative limits" on 

conjectures about tbe usurpations of the foederal Govermnent, we get 
into an unfathomable abyss, and fairly put ourselves out of the reach of 
all reasoning. Imagination may range at pleasure till it gete be­
wildered amidst the labyrinths of an enchanted castle, and knows not 
on which side to turn to extricate itself from the perplexities into which 
it has so rashly adventured." The Federalist No. 31, at 197. In fact, 
while Congress has the authority, in the exercise of its enumerated 
powers, to require the assistance of state and local offidals in carrying 
out federal law, it lias not exercised that authority routinely—which 
suggests that the fundamentally political safeguards in the Plan of the 
Convention that "preserv[e] the Stetes' intereste" have operated with 
success, and will continue to protect the States firom undue intrusions 
by Congress. Cf. Garcia, 469 U.S. at 552-554; id. at 556 ("The political 
process ensures that laws that unduly burden the States will not be 
promulgated."). 
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federal action affecting the States). Such threats, how­
ever, are Uttle more than academic hypotheticals, for "the 
buUt-in restraints that our system provides through state 
participation m federal govemmentai action • * * 
ensures that laws that unduly burden the States will not 
be promulgated." Ibid. Furthermore, it is unnecessary 
here to identify the precise boundaries of any "affirmative 
limits" that the constitutional structure might impose on 
federal action, for whatever those outer Umits might be, 
they are not tested by the modest obUgations that the 
Brady Act imposes on CLEOs. 

A close examination of the Brady Act demonstrates that 
it does not have any substantial eflect on the workings of 
state and local govemment The Act imposes only tempo­
rary and minimal duties on local officeholders and grants 
them great discretion in determining how to meet those 
responsibilities. Moreover, the Act requires the assis­
tance of CLEOs in implementing federal handgun control 
poUcy only because cf the considered judgment of Con­
gress that, in the short run, CLEOs are uniquely posi­
tioned to assist in the prevention of the illegal transfer of 
handguns. Further, Congress has provided significant fi­
nancial assistance to the States in connection with crimi­
nal history records. In short, the Brady Act could be 
found unconstitutional only if this Court were to resur­
rect the long-repudiated view that "Congress Tias no 
power to impose on a State officer, as such, any duty 
whatever.'" F E R C , 466 U.S. at 761 (quoting Kentucky v. 
Dennison, 24 How. (65 U.S,) 66, 107 (1861)); see Monell v. 
New York City Dept of Social Serus., 436 U,S. 658, 676-
678 (1978) (noting that the constitutional theory of Denni­
son and similar decisions "has not survived"). 

1. a. The CLEOs' primary responsibiUty under the 
Brady Act is to make a "reasonable effort" to ascertain, by 
consulting "available" records, whether a legal impedi-
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ment exists to a proposed handgun sale, 18 U.S,C, 
922(8)(2), By 1999, however, the federal govemment must 
estabUsh a national instant background check system, and 
CLEOs' obligations under the Act will terminate when 
such a system is in place. See 18 U.S.C. 922(s)(l) and 922 
note. Firearms dealers wiU then be required to use the 
federal system to determine whether any legal impediment 
exists to the sale. 18 U.S,C. 922(t)(l). The temporary 
nature of the requirement, enacted in response to a 
national crisis of handgun violence, diminishes constitu­
tional concerns. See pp. 30-31, supra (discussing use of 
state and local offidals in draft registration during World 
War I); Fry v. United States, 421 U.S. 542, 548 (1975) 
(emphasizing, in sustaining the appUcation of wage and 
salary fireezes to state employees, that statute was 
an emergency measure); National League of Cities v. 
Ursery, 426 U.S. 833, 853 (1976) (stressing that Fry in­
volved a statute of temporary appUcabiUty); cf, WayU v. 
United States, 470 U.S. 598,613 (1985) (noting, in rejecting 
a First Amendment chaUenge, that the chaUenged scheme 
was the "only effective interim solution" to a significant 

- national problem). 
Congress's dedsion to require assistance of CLEOs in 

the interim period was based on the judgment that CLEOs' 
access to relevant records and their personal knowledge of 
their communities would make them "best able to deter­
mine if the individual is disqualified to own a giih!" H.R, 
Rep, No. 691,101st Cong., 2d Sess. 11 (1990); see also id. at 
10 (knowledge of CLEOs is a "[c]entral" benefit of the 
Act).° That decision to involve CLEOs in record checks 

® Accord Brady Handgun Violence Prevention Act: Hearings on 
H.R. 1025 Before the Subcomm. on Crime and Criminal justice ofthe 
House Comm. oa the Judiciary, 103d Ck>ng., 1st Sess. 90 (1993) 
{Hearings on H.R. 1025) (stetement of Rep. Schumer); id. at 89 (testi-
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reflected the recommendation of state and local 
enforcement officials. As the Superintendent of the 
Jersey State PoUce testified before Congress, a CLE' 
best situated to perfonn a record check because he "kn 
the people in his community. He knows where the « 
plaints come from."^ 

Assistance by the CLEOs in enforcing the Brady 
also accords with our country's longstanding traditic 
grounded largely in principles of federaUsm—agains 
national police force. See Garcia v. United States, 
U.S. 70, 89 (1984) (Stevens, J., dissenting). Unless ( 
gross reUed on CLEOs for assistance (or dedded to t 
no action to address the pressing problem of gun violeni 
it would have had to require federal law enforcem 
officera to perform background checks. Such a syst 
would have diminished the historic role of local govc 
ment in law enforcement, a result directly contrary to i 
principles of federaUsm on which petitioners rely. 

At the same time. Congress carefully crafted the st 
ute to limit its burden on CLEOs' available resourc 
Congress thus required only that a CLEO make a "r 
sonable effort" to determine the legaUty of a propo: 
handgun transfer. 18 U.S.C. 922(s)(2). As the court of 
peals observed, the Brady Act's "reasonable effort" 
quirement represents "a minimal interference with sU 
functions." Pet App. 14a. That was also Congress's i 
derstanding when it estabUshed the interim requiremen 

mony of Aaa't Attorney General Acheson); Brady Handgun Violet 
Prevention Act Hearings on H.R. 7 Before the Subcomm. on Cri 
and Criminal Justice of the House Comm. on the Judiciary, 10 
Cong., 1st Sess. 15 (1991) (stetement of Rep. Sangmeister). 

" Wailing Period Before ihe Sale, Delivery, or Tnm^er of a Han 
gun: Hearings on H.R. 975 and H.R. 155 Before tke Subcomm. 
Crime ofthe House Comm. on the Judiciary, 100th Cong., 1st, 2d Se 
243 (1987 and 1988) (Hearings oa H.R. 975 and H.R. 155). 
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See House Report, supra, at 23 (reprinting Congressional 
Budget Office statement that Brady Act's financial "im­
pact on any given jurisdiction is likely to be small"). 

h Petitioners contend that the Brady Act places a 
substantial burden on them, but they disregard the crucial 
language of the Act requiring only a "reasonable effort." 
Congress did not require CLEOs to insure the legaUty of 
every, or indeed any, handgim transfer. Rather, Congress 
asked CLEOs to do only what is "reasonable" in their own 
circumstances, and in their own judgment. Put differ­
ently, the Brady Act's "reasonable effort" provision, by its 
terms, cannot place an "unreasonable" burden on any 
CLEO, The statutory language requiring only a "rea­
sonable effort" was adopted precisely to avoid onerous 
burdens on CLEOs. See 139 Cong. Rec. S2001 (daUy ed 
Feb. 24, 1993) (statement of Sen. Kohl) (CLEOs wiU "use 
available resources"); 139 Cong. Rec. H9118 (daUy ed. Nov. 
10, 1993) (statement of Rep. Nadler) (checks wiU occitr 
"within the constraints of existing information sys-
tems").** 

Petitioners also faU to come to terms with ATF's defini­
tive interpretative guidance on the meaning of the "rea­
sonable effort" provision, ATF has stressed that the 
CLEOs themselves are "in the best position" to determine 

As one law enforeement leader explained, the Act gives "[t]he law 
enforcement executive • * * discretion to determine what procedure 
best suite his or her agency." Hearings on H.R. 1025, supra, at 254 
(testimony of Exec. Director of Police Executive Research Forum). 
Even before passage ofthe Brady Act, local law enforcement offidals 
undertook similar record checks for a variety of purposes. A local 
official testified before Congress that, prior to the Brady Act, he would 
"nm probably two or three checks a day in some casea on people who 
have been stopped for various things." Hearings on H.R. 975 and H.R. 
155, supra, at 124 (testimony of Vice Pres, of Ohio Union of Patrolmen's 
Ass'n). 
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what measures are "reasonable" in any given instance. 
U.S. Resp. App. 16a. ATF has further noted that "[e]ach 
* * * CLEO wiU have to set it[B] own standards based on 
its own circumstances, i.e., the availability of resources, 
access to records, and taking into account the law enforce­
ment priorities of the jurisdiction," Id. at 14a-15a. 

In addition, ATF explained that the statute requires no 
more than "some minimal effort to check commonly avaU­
able records" and does not necessitate research into 
"every conceivable record system that may contain infor­
mation relating to categories of prohibited persons." U.S. 
Resp. App. 13a-14a (emphasis added). Moreover, as ATF 
has made clear, because the "vast majority of persons who 
are prohibited fi-om possessing a handgun are prohibited 
by virtue of some criminal background," a CLEO's rea­
sonable effort may usually be Umited to readily available 
criminal history records. Id. at 14a; see also 18 U.S.C. 922 
note (permanent Brady system to be based on criminal 
history records). Indeed, in some drcumstances, a CLEO 
may properly detennine that it is reasonable not to engage 
in any research at aU, as when purchasers are known 
personaUy to local officials, or when an emergency coun­
sels against dwersion of resources away fi-om other law 
enforcement priorities of the jurisdiction tô Brady Act 
background checks. See U.S. Br.App. 14a-15a. 

» Petitioners' testimony in the district courte in these cases it 
difficult to recondle with the account they now propose of the Bradj 
Act's impact on their offices. Petitioner Madi testified that he 
generally relied on a computer chedi to meet his Brady Art 
responsibilities; his office performed an average of one check per day 
conducted by a dispatdier in his office and then reviewed by the shenfl 
or his undersheriff. B/3iy94 Tr. 6-7. Petitioner Prints offered nc 
testimony about the burdens actually imposed on his office by the Act 
He identified a series of records that might be relevant to an extensive 
background chedi of a person seeking to purchase a handgun, 95-147{ 



In sum, as the court of appeals conduded, petitioners 
Tiave not been subjected to any interpretation of the Act, 

or any attempt to enforce it against them, that requires 
them to do more than check computer records." Pet App, 
16a. Because that "mim'mal effort" (U.S. Br. App, 13a) 
presents no substantial threat to the independent ftmc-
tioning of local govemment, the record-check requirement 
passes constitutional muster.̂  

J.A. 10a-13a, and steted that "whether a fiiilure to examine Uiem would 
be 'reasonable' or 'unreasonable' withm the meaning of Uie law I cannot 
gu " Id. at 10a. He also stated that, depending on Uie search re-
qau«d under the law, a cheek of Uie reconis "might require anywhere 
from a man-hour to several man-days." and dedared that "lijf I am 
now compelled to perform badtground diecks of our reaidente, it will 

/e to be done by pulUng deputies off patrol and investigation duties." 
Id. at 14a, Those speculations, however, fail to take into account ATF'a 
definitive constinrtion of Uie "reasonable effort" requirement to refer to 
a mimmal effort" to chedt computer records and readily available 
craninal-history records. Moreover, petitioner Printe testified tiiat his 
office frequenUy checked computerized criminal-history records even 
before enactment ofthe Brady Act. Id. at S3a-34a. 

" Cf South Carolina v. Baker, 485 U.S. at 529 (Rehnquist C J 
concurring in the judgment) (conduding that requirements at issue had 
no 'substantive effed;" on significant stete functions). In analogous 
areas of separation of powers, Uie Court has emphasized Uiat minimal 
mtnisions do not raise issues of constitutional magnitude. See Morri­
son V. Olson. 487 U.S. 654. 691 (1988) (upholding Umitetion on Presi­
dents power to remove special prosecutor because it does not "un­
duly ti-ammel[] on executive authority"); Hehenng v. Gerhardt 304 
U.S. 406. 421 (1938) (to estabhsh tax immunity. State would have to 
show Uiat "the burden upon Uie stete function is actual and suhatantial 
not coiyectural'O; Department of Taction & Finance v. Milhelm Attea 
^^roff., 114 S. Ct. 2028. 2035-2036 (1994) (recondliation of state and 
tnbal powers is not governed by a "rigid rule" based on "mechanical or 
absolute conceptions of stete or tribal sovereignty," and ttie general 
rule that a Stete may not regulate Indian ti-aders is not contravened 
by a state law imposing "minimal burdens" on reservation reteUers). 
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2. The two additional obligations of CLEOs under tht 
Brady Act are even less onerous. The require ment that •< 
CLEO destroy the records pertaining to a record check i 
that check does not reveal that the transferee is prohibitec 
fi-om possessing firearms (18 U.S.C. 922(s;(6)(B)(i)) ij 
clearly de minimis and therefore vrithout constitutional 
significance. SherifT Mack explained that he fulfills thai 
obUgation by reminding his secretary "firom time to time" 
to destroy the dociunents. 5/31/94 Tr. 9. 

Similarly, the requirement that a CLEO, on request, 
inform the transferee of the reason that he has found a 
legal impediment to a proposed handgun transfer (18 
U.S.C. 922(s)(6)(C)) is not burdensome. Tha provision 
requires only that the CLEO note the legal ba:: to the sale 
by stating, for example, that records indicate that a 
prospective purchaser is a convicted felon. That obUga­
tion could be met by checking a box on a for n. Neither 
petitioner testified in the district court procet:dings about 
any burden in connection with that requirement. 

3. Finally, in enacting the Brady Act, "Congress has 
not simply placed a finandal burden on the shoulders of 
States and localities * • * but has provided substantial 
countervaUing financial assistance as weU," see Garcia, 
469 U.S. at 555, a factor that further diminiiJies consti­
tutional concems. See FERC, 456 U.S. at 751-752 n.14, 
770 n,33. Congress has made a "huge" financial conunit­
ment to assisting the States with implementation of the 
Brady Act, Hearings on H.R. 1025, note 23, stjyra, at 104 
(testimony of Ass't Att'y Gen. Acheson). Spei:ificaUy, the 
Brady Act authorizes |200 mUlion in fimds for grants to 
States for the "creation of a computerized criminal his­
tory record system or bnprovement of an existing sys­
tem," improvement of their "accessD to the national in­
stant criminal background system," and (once the national 
system is in place), "assistfance to] the State[s] in the 
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transmittal of criminal records" to that system. 18 U.S.C, 
922 note. Congress has already appropriated $100 million 
of those funds for disbursement to the States. Violent 
Crime Control Appropriations Act, 1995, Pub, L. No, 103-
317, Tit VIII , 108 Stet 1777 (1994), The interim statutory 
requirements are thus emphatically "not an unfunded 
mandate." 139 Cong. Rec. S16,304 (daUy ed. Nov. 19, 1993) 
(statement of Sen. Mitchell).^ 

C. Petitioners' Commerce Clause Argument Adds 
Nothing To Their Tenth Amendment Argument. 

Petitioners argue that, in addition to violating the 
Tenth Amendment, the Brady Act exceeds Congress's 
authority under tlie Commerce Clause. See Printz Br. 26-
28; Mack Br. 35-40. As this Court explained in New York, 
however, when it is argued that the Commerce Clause is 
violated because Congress has regulated organs of state 
govemment, the inquiries under the Conunerce Clause 
and the Tenth Amendment are merely "mirror images of 
each other." 505 U.S. at 156. "Il]f a power is an attribute 
of stete sovereignty reserved by the Tenth Amendment, it 
is necessarily a power the Constitution has not conferred 
on Congress." Ibid. Accordingly, the Commerce Clause 
adds nothing to petitioners' argument based on the Tenth 
Amendment® 

^ That funding augments the significant pre-existing federal. 
commitment in the area of criminal history records. Under the formula 
grant program esteblished by the Anti-Drug Abuse Act of 1988, Pub, L , 
No. 100-690, tbe United States provided nearly $850 million to States in 
fiscal years 1992 and 1993. See 95-1503 J.A. 12,16. Five pereent ofthe 
grant money (over $40 million in 1992 and 1993) must be used for im­
proving stete criminal history records. Id. at 23-24; 42 U.S.C. 3759(a). 

® In F E R C , the Stete of Mississippi made a similar argument, that 
PURPA violated the Commerce Clause m addition to the Tenth 
Amendment, because the Commerce Clause did not empower Congress 
to direct States to regulate, 456 U.S. at 764-755. The Court concluded 
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Congress dearly has authority under the Commerce 
Clause to make laws goveming the transfer of firearms in 
and affecting commerce. E.g., United States v. Haddad, 
558 F.2d 988,972-974 (9th Cir. 1977). Indeed, petitioners do 
not even suggest that the transfers of firearms do not 
"substantially affectQ" interstate commerce. Cf, Lopez, 
116 S. Ct at 1630, The Brady Act reinforces preexisting 
restrictions under the QQ>A against transfers to disquali­
fied persons of guns in or affecting commerce, see 18 
U.S.C. 922(b) and (g), and the Brady Act operates only in 
conjunction with proposed conunercial transfers of hand­
guns by federaUy Ucensed firearms importers, manufac­
turers, and dealers, see 18 U.S.C, 922(s)(l). Thus, unlike 
the stetute invalidated in Lopez, the Brady Act is a 
"regulation of an activity that substantially affects inter­
state commerce." 115 S. Ct. at 1630. Indeed, the Brady 
Act is a regulation of commerce itself, or at the least is an 
"essential part of a larger regulation of economic activity, 
m which the regidatory scheme could be undercut" with­
out the Act Id. at 1631. 

Since the regulated activity, the transfer of firearms, is 
legitimately subject to federal regulation under the com­
merce power, "the only remaining question for judidal 
inquiry is whether the means chosen" by Congress are 
"reasonably adapted to the end permitted by the Consti­
tution." Hodel V. Virginia Surface Mining & Reclama-
timi Ass'n, 452 U.S. 264, 276 (1981) (intemal quotetion 
marks omitted). "The judicial task is at an end once the 
court detemiines that Congress acted rationaUy in adopt­
ing a particular regulatory scheme." Ibid. Petitioners 
have offered no basis for a conclusion tliat the Act is aji 
irrational means of advancing the end of regulating the 

that Uie Commeree Clause supported Congress's exerdse of regulatory 
authorily. Id. al 766-758. 
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sale of fireai-ms to persons not lawfully entitled to receive 
them. 

t * * K * 

In stun, the Brady Act is a reasonable congressional 
response to a national problem that does not impinge on 
values of fee eraUsm or any aspect of power reserved to the 
Stetes undar the Tenth Amendment The federal gov­
emment ha:; not compelled the States to enact into law a 
regulatory regime, nor has it foisted onto the Statea the 
obUgation to solve a controversial policy issue. The 
poUcies of the Brady Act are dearly those of the federal 
govemment. and Congress and the President are directly 
accountable for theu* highly pubUdzed actions in passing 
and signing the Brady Act. Indeed, the Brady Act 
advances values of federaUsm by temporarily placing the 
record-check function in the hands of local officials, who 
are most likely to know the commimity where the 
proposed firearm transfer is to occur. The obligations of 
local officeholders under the Brady Act are reasonable, 
indeed miminal, and the "reasonable effort" provision of 
the Brady Act was enacted (by Congress) and interpreted 
(by ATF) to provide CLEOs with the discretion needed to 
allocate their resources as they see fit while undertaking 
the review of readily avaUable records. No interest of 
federalism would be advanced by invaUdating the Act. 
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n. EVEN IF ANY OF THE CHALLENGED PROVI­
SIONS OF THE BRADY ACT CONTRAVENES 
THE TENTH AMENDMENT, NO OTHER PRO­
VISION OF THE ACT SHOULD BE INVALI­
DATED 

A. The Validity Of The Five-Day Waiting Period And 
Notification Requirements Imposed On Firearms 
Dealers Is Not Properly Before The Court 

Petitioners have argued that, if the Brady Act's record-
check and destruction-of-records requirements imposed 
on CLEOs are held unconstitutional, three other pro­
visions of the Act must fall with them; the five-day waiting 
period imposed on firearms dealers under Section 
922(s)(l)(A)(ii)(I); the duty imposed on firearms dealers, 
under SecUon 922(s)(l)(A)(iXIII), to notify CLEOs of an 
impending firearm transfer and provide identifying infor­
mation about the transferee; and the duty imposed cn 
CLEOs, under Section 922(s)(6)(C), to explain to transfer­
ees why the CLEO has found a legal impediment to the 
transfer. See Mack Br. 40-45; Printz Br. 33-45, 

This Court should not reach the question of the con­
tinuing vaUdity of the duties imposed only on firearms 
dealers, namely the five-day waiting period and the re-
quurement that dealers provide notice to CLEOs of 
impending transfers. Petitioners lack Article III standing 
to challenge those provisions of the Act, which have no 
impact on them. The irredudble constitutional nunimum 
of standing requires "that the party seekmg review be 
himself among [those] injured" by the provision under 
challenge, Sierra Club v. MarUm, 405 U.S. 72̂ /, 735 (1972). 
"[A] party seeking review must aUege facts shovring that 
he is himself adversely affected." Id. at 740. 

A firearms dealer might conceivably bring a lawsuit 
contending that the notification and five-day waitmg 
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period requirements are inseverable from invalid portions 
of the Brady Act, and are therefore no longer vaUd law. No 
such party is presently before the Court, however. Ac-
cordmgly, petitioners have asked this Court to decide 
what is, at this point, a purely academic question of 
severability. Petitioners plainly have a sincere interest in 
that question, but "a mere 'interest in a problem'" is 
insufficient to confer stending. Sierra Club, 405 U.S. at 
739; cf. United States v. National Treasury Employees 
Union, 115 S. Ct 1003, 1018 (1995) (holding that relief 
should not be provided to nonparties "when a narrower 
remedy will fuUy protect the Utigants"). 

Moreover, neither petitioner presented any question of 
severabUity in his petition for a writ of certiorari. See 95-
1478 Pet i; 95-1503 Pet i. Petitioners presented for re­
view only the question of the constitutionality of particu­
lar provisions of the Brady Act directly affecting them. 
Accordingly, insofar as petitioners are asking this Court 
to strike down provisions of the Brady Act not affecting 
them, to which no Tenth Amendment chaUenge has been 
made, those contentions are not properly before the Court, 
See Sup. Ct R. 14.1(a); Yee v. City of Escondido, 503 U.S. 
519,535-538 (1992).*' 

^ By contrast, the continuing validity of the requirement lhat 
CLEOs provide notice to transferees of their reasons for condiiding 
that a proposed transfer would be illegal is properly before the Court. 
Petitioners presented a Tenth Amendment chaUenge to that provision. 
This Court has, under similar drcumstances, considered the continuing 
validity of statutory provisions that were upheld against constitutional 
challenge but were related to other parts of lhe stetute that were 
soccessfiilly chaUenged. See New York v. United States, 605 U.S. at 
186-187. Petitioners also have Artide III standing to challenge that 
provision, because it directly affects them. 
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B. Each Of The Challenged i^oyiaions Is Se 
From The Remainder Of the Brady Act 

1. As every lower court that has addressed th 
has concluded, the provisions of the Brady Acf 
challenge here are fully severable from the rest 
Act.̂ * Those unanimous rulings are the correct n 
the stringent test that this Court has establishec 
severability dedsions for invalidation of an entire 
tory scheme on the basis of a holding that inc 
provisions are unconstitutional. This Court has e;< 
on numerous occasions: "[A] court should refrain f 
validating more of the statute than is necessary 
'Whenever an act of Congress contains unobject 
provisions separable from those found to be 
stitutional, it is the duty of this court to so dedare, 
maintain the act in so far as it is vaUd.'" Alaska A 
V. Brock, 480 U.S. 678, 684 (1987); see Regan v, Tim 
468 U.S. 641, 652 (1984) (pluraUty opinion). 

Accordingly, "[u]nless it is evident that (Coi 
would not have enacted those provisions which are 
its power, independently of that which is not, the 
part may be dropped if what is left is fuUy operativ 
law." New York, 505 U.S. at 186; see also United Si 
Jackson, 390 U.S. 570, 585 (1968). "[T]he unconstit 
provision must be severed unless the statute createe 
absence is legislation that Congress would nol 

In addition to the district court dedsions in these cases ( 
App. 61a-66a; 95-1503 Pet. App. 46-49). see v. Uniled Stt 
F. Supp, 321, 827 (S.D. Miss. 1995). aff'd sub nom. Koog v. 
Sto<68.79 F,3d 462. 462-463 (6th Cir. 1996). petition for cert, i 
No. 95-2062; Frmik v. United States, 860 F. Supp. 1030, 1044 
1994). aff'd in part, rev'd hi part, 78 F.3d 815 (2d Cir. 1996), peti 
cert pending, No. 95-2006; Romero v. United States, 883 F. Sup 
1068-1089 (W.D. La, 1994). appeal pending. No. 95'-30355 (5th Cii 
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enacted." Alaska Airlines, 480 U.S, at 685 (emphasis 
added). Petitioners' burden of demonstrating insever-
abiUty is espedally heavy here, because the Gun Control 
Act, of which the Brady Act is a part, contains an express 
severabUity provision. See 18 U.S.C. 928; p. 2, supra. That 
provision creates a presumption of severability that may 
be overcome only by "strong evidence" of a contrary 
congressional intent. Alaska Airlines, 480 UJS. at 686.** 

2. Without the "reasonable effort" requirement of Sec­
tion 922(s)(2), the remainder of the interim scheme would 
be fiilly operative as a law. Gun dealers could readily in­
form CLEOs of proposed gun transfers, as required by 
Section 922(s)(I)(A)(i), and CLEOs who would conduct 
background checks voluntarily (even on an occasional 
basis) would find the information provided by the dealer 

^ Petitioner Printe erroneously relies on Alaska Airlines (Br. 47-48) 
for the proposition that the general severability provision of the GCA 
does not apply to Uie Brady Act because the Brady Act added a "new 
program." In Alaska Airlines, the Court expressed doubt about the 
applicability ofthe preexisting severabihty dause ofthe Pederal Avia­
tion Act of 1958 (FAA) to the challenged provisions of the Airline 
Deregulation Art of 1978 (ADA), because, although other parts of Uie 
ADA did amend the FAA, the challenged provisions did not do so. See 
480 U.S. at 686-687 n.a. The Brady Act, by conti^t, was enacted as an 
amendment to the Gun Control Act, and became an integral part of it. 
Section 102(a)(1) of the Brady Act begins. "Section 922 of titie 18, 
United Statea Code, is amended by addmg the followmg:", after which 
itenads into law a new Subsection 922(3) of Title 18. See Pet. App. 
76a; 107 Stet 1536. The GCA comprises Sections 921 through 928 of 
Title 18. Section 922, before passage of Uie Brady Art, included a 
lengthy list of prohibited acts. The Brady Act made the firearms 
dealer's failure to wait five days or the result of a CLEO's record 
check before transferring a handgun one of those prohibited acts. See 
18 U.S.C. 922(sXl). Ct Leavitt v. Jane Z,,, 116 S. Ct. 2068, 2070 (1996) 
(noting that Uie severability provision of the Utah abortion code pre­
dated the provisions mvalidated by the Tenth Circuit, which were 
enarted as amendments to that code, and held severable by this Court). 
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useful in conducting the check. The five-day waitinj 
period imposed on dealers by Section 922(s)(l)(a)(u)(l 
would provide the CLEO with a reasonable time in whici 
to conduct the check, and the dealer would be aUowed t 
transfer the weapon after five business days had passed, a 
is the case with the mandatory record check enacted bj 
Congress. Moreover, a CLEO would have to provide writ 
ten reasons for rejecting a handgun transfer, under Sec 
tion 922(s)(6)(C), only if the CLEO voluntarily chose ti 
conduct a record check. 

Such a regime would further one of Congress's leading 
purposes in enacting the Brady Act—ensuring, througl 
record checks, more effective enforcement of the Gui 
Control Act's prohibitions on transfers of firearms to fe 
Ions and others. With the waiting period and background 
infonnation supplied by the dealers, CLEOs would have 
the time and information necessary to perform those re 
cord checks if they chose to do so. CLEOs might well 
conduct such checks voluntarily to prevent unlawful 
transfers. See House Report 13, 14 (noting support of the 
Fratemal Order of Police, the International Association 
of Chiefs of Police, and other law enforcement groups for 
record). Thus, the situation here is analogous to that in 
New York, where the Court found the invaUd parts of the 
stetute severable because Congress's "overall intent" 
would not have been fhistrated by leaving the vaUd 
provisions in force. 505 U.S. at 186,® 

® Severance ofthe invalid parts of the Act would also further Con­
gress's intent to provide a cooling-off period for gun sales to reduce 
crimes of passion. Brady Art supporters saw the cooling-off period as a 
significant benefit of the legislation. See, e.g., 139 Cong, Rec. S16.323 
(daily ed. Nov. 19.1993) (stetement of Sen. Kohl); id, at S16.319 (state­
ment of Sen. Murray); id. at 816,324 (statement of Sen. Lautenberg); uf. 
at H9089 (daily ed. Nov. 10. 1993) (stetement of Rep. Derrick); id. al 
H9106 (Rep, Roukema); id. at H9110 (stetement of Rep. Schenk). 
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Petitioners rely primarily on the self-evident fact that 
Congress prefened a mandatory record check to an op­
tional dieck. The question here, however, is "ot whether 
Congress wanted the mandatory check that it enacted mto 
law- plainly it did. Rather, the issue is whether .t is clear 
that Congress would have prefen-ed no law at all to a 
v^untary^ecord-check provision and the five-day waiting 
period^ed for those checks to be conducted. See New 
York 505 U.S. at 186; Alaska Airlines, 480 U.S. at 684 It 
is hanily "evident" that Congress, deeply concemed about 
he^tfonal ''epidemic of handgun violence," wcjuld have 

rejected a voluntary record check had̂ it been dear that 
such was the only option available to it. 

Petitioners note that the 102d Congress considered, but 
did not enact, a veî ion of the Brady bUl did - t ^̂ ^̂  
tain a mandatory record check provision. The fa^^re of 
a different Congress to enact different legislation does not 
provide the strong evidence needed to defeat the 

Congress also expressed ite support for cooling-off penods by defeating 
^eS^ments intended to preempt state waiting periods enacte f o ^ a l 
purpose. See 139 Cong. Rec. S16,307-S16,821 (daily ed. Nov. 19, 1993). 
id. at H9141 (daily ed. Nov. 10,1993). 

« Petitioner Printz's reliance (Br. 48-50) on Leavitt .̂ Ja^^ L. . m 
S Ct 2058 (1996). is misplaced. First, the Leamtt decision applied 
U t l se^bUity law. //at2059. Second, to Uie extent Uiat Leav.U 

I s relevant, it supports a holding Uiat the chaUenged provisions of th 
Brady let are iverable. In reversing tiie TenUi Circuit, which had 
re^d to sever provisions of a Uteh stetute, this Court explamed: 

Every legislature that adopte, in a single enartment. provision A 
li%ery legiH'-*'' , , , The relevant question 
plus provision B intends (A + UR.] J - ' , . ^ ,^ n 
* • * is not whether ihe legislature would prefer (A + B to B, 
because by reason of Uie invaUdation of A Uiat choice is no longer 
a S e The relevant question is whether the legislature would 
prefer not to have B if it could not have A as well. 

Id. at 2071. 

presumption of severabiUty, See Alaska Airlines, 480 
U S T e s e . Petitioners speculate that, of the numerous 
possible reasons that the eai-Uer bUl did - t pass one-the 
L u r e to include a mandatory check-was decnsiv^ Such 
speculation is precarious at best; mdeed, the i m Con 
g?ess f^ed to'approve the Brady BiU evc^ after the 
mandatory record check provision was ^^;;t;4^f^^^^^ 
Conf. Rep. No. 405,102d Cong., 1st Sess. 24 (1991) In the 
end Congress's faUiu-e to enact a pnor version into lâ v 
^ t a t nothing about its intent with - P - t J « ^ 

ability, and certainly nothing so relevant as its express 
severabUity provision.'* 

3. There is also no reason to condude that the 
minimis record destrud-ion requurement of SecUor 
S K 6 X B ) ( i ) cannot ^ severed the separ^e re 
quirement that fireanns dealers provide CL^^s w.t^ in 

herniation about prospective purchasers, Petit.one 
PrTtz suggests (Br. 39-42) tl^t the Matter ; e „ ^ ^ ^ ^ 
witiiout the fonner, would be contrary to Congress. 

35 Cf, Schneidê ^nd v. ANR Pipeline Co.. 486 U.S. 293^^ a 
(.This court generaUy is reluctant to draw f ^ ^ g ^ f ^ 

;jirr:Ŝ i«n̂ -eb.̂  
not override "̂ e -ore persuas.'e p^t , ^ . - e n -
r e t " . r O C ^ inc.. - F . d 1188 US 

j S r C i r ' ^ l B B * ) (act severable even t ^ H ^ - ^ ^ - ^ Z ^ ^ ^ l 
that unconstitutional provision was ^^^"^.^^ ^ ^ J ^ ^ ^ ^ ^^^^ Cc 
act's lack of severabiUty dause was intentional Moreo^r^mc. C 
rress did enact Uie mandatory provision, it is unsurpnsmg 
S a t t r ' who would have also supported a « ^ n o d a 
voluntary record died, as a second-best preference did not speak 
that point. 
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refiisal to establish a national system of gun registration. 
Congress's intent %vith respect to/^deraZ gun registration 
is irrelevant, however, for under the B ^ y Act. tiie deader 
sends the background infonnation to the CLE(3, not te a 
federal offidal. The CLEO would remam fi-ee to use that 
infonnation in a voluntary record dieck. Moreover, tiie 
Brady Act separately reslricte CLEOs' authonty to use 
the infonnation for any purpose other than conductmg a 
record diedc. See 18 U.S.C. 922(s)(6)(B)(in). 

Petitioners' severabUity argument also fads with re­
spect to the requirement that CLEOs provide reasons on 
request i f the background check reveals disquaUfymg in­
formation about the transferee. I f the Court were to 
find tiie "reasonable effort" provision unconstitutional, a 
CLEO would only be called upon to explain tiie results of a 
record check if the CLEO first volimtanly decaded to 
conduct such a dieck. Thus, if the "reasonable effort pr^ 
vision is removed, tiie written reasons requu-ement effec­
tively becomes optional. Second, (Congress ^S^^ 
have beUeved that, even if a CLEO voluntanly conducted a 
^eord dieck and found disquahfying infonnation about the 
transferee, the transferee would be entitied to an 
explanation of tiiat infonnation as a matter of fairness. 

01 

CONCLUSION 

The judgment of the court of appeals should be affinned. 

RespectfiiUy submitted. 
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DRAFT 
DRAFT STATEMENT BY THE PRESIDENT 

The Brady Law, which I was proud to sign into law ^^93, i s 
one of the major achievements of this Administration. Under this 
key law en?orcLent initiative, background checks performed by 
s?ate and ?ocal law enforcemont officers have >̂ -Pt ^ ^ ^ ^ f 
hands of over 257,000 convicted felons, fugitives from justice, and 
5rua addict^ The Brady Law has helped us drive down the crime 
t i l l a n f sa^e l i v e l We remain committed to the goal of making i t 
more d i f f i c u l t for criminals to obtain guns. 

Today the Supreme Court decided that one part of the Brady 
Law which reouires local law enforcement officers to carry out 
^ckg^ouin"^ Checks, i s not constitutional. ^ - { - J ^ i ^ ^ i ^ : ^ T : t 
in this decision, much of the Brady Law remains in place ana we 
i ? n mJke s i e that i t continues to work. Federally l ^ ^ ^ ^ - J ^ . ^ " 

I am certain that the vast majority of state and 1°<;̂ 1 
enforcement agencies w i l l , continue to conduct ^-kground checks 
not because thev are required by federal law, but because tney di« 
go^ l a t enforcement policy. I have asked .^^torney General Ren^ 
and Treasury Secretary Rubin to contact P^^^^^ji^P^^^'^^^^dSctSg 
the country today to encourage them to keep on conducring 
SckgrounHhecks through November 1998, when ^hejat^^"^^^^^^ 
check system goes into effect. Our goal i s clear, no background 
check, no handgun. 

we recently received encouraging news from the Justice 
Department S a t last year we saw the largest drop in violent crime 
°n^:o^rSafthree ani a half decades. ^ ^ - f - l ^ f - ^ ^ ^ ^ ^ J ^ I Z ^ l ^ 
Pleven cercent in 1996. Our strategy of more police, rougner 
p i S I S L I n t r f n . fewer ^ n . in t.a " - a . of criminal. - -^--^^ 

are conducted. 


