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1. Labor Relations Costs. Issue a directive elaborating on FAR Ch. 1 § 31.205-21
(Labor relations costs) as follows:

g ,\j Under existing FAR cost principles, allowable labor relations costs are limited to
those incurred in maintaining satisfactory relations between the contractor and its
employees. Because they erode, rather than maintain, satisfactory labor relations, costs

% incurred for contractor activities related to influencing employees respecting unionization
3 3 % are unallowable, including costs incurred by the contractor, its officers, directors, or
% <= employees, any labor relations consultant, legal advisor, or other individual or entity with
whom the contractor contracts or arranges for such activities.
.”‘—_J—-

2. Unfair Labor Practice Defense Costs. Issue a directive elaborating on FAR Ch. 1
é § 31.205-47 (Costs related to legal and other proceedings) as follows:

o
Unfair Labor Practices. Costs incurred in connection with any proceeding
= involving a charge that the contractor has violated § 8(a) of the National Labor Relations
Act, 29 U.S.C. § 158(a), are unallowable. For purposes of this section, costs include, but
are not limited to, administrative and clerical expenses; the costs of legal services,
B whether performed by in-house or private counsel; the costs of the services of
£ §  accountants, consultants, or others retained by the contractor to assist it; costs of
3 & employees, officers, and directors; and any similar costs incurred before, during, and after
NV commencement of the proceeding which bear a direct relationship to the proceeding.
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3. Responsible Contractor Determination. Issue a directive elaborating on FAR Ch. 1
§ 9 et seq. as follows:

As part of determining whether a potential contractor is a responsible contractor,
the contracting officer must determine whether the prospective contractor has “a
satisfactory record of integrity and business ethics.” FAR Ch. 1 § 9.104-1(d). The
% contracting officer must “possess or obtain information sufficient to be satisfied that a
N 2 prospective contractor currently meets the applicable standards in 9.104.” § 9.105-1(a).
In order to make the determination of whether a prospective contractor has a satisfactory
’ éj\record of integrity and business ethics such that it should be considered a responsible
_§ L 2} contractor, the following disclosure and evaluation must be made:

=
%z 1. Prospective contractors shall disclose to the contracting officer information on
é hé

A, e hln [

all pending civil, criminal, and administrative proceedings relating to alleged violations of
labor and employment laws, as well as any findings of liability for labor and employment
law violations in the previous three years. This information shall be publicly available to



the maximum extent permitted by law.
" gpedd Ha// Gy ot )4*“(
2. In order to be deemed a responsible contractor wntl@txsfactory business eth1cs>

prospective contractors must demonstrate the existence of satisfactory labor relations with
its workforce, including, consideration of the following factors:

a. Policies and practices concerning, and compliance with laws governing,
safety and health conditions at the workplace;

b. Policies and practices concerning, and compliance with laws governing,
wages, benefits, and other labor standards;

c. Policies and practices concerning, and compliance with laws governing,
workers’ rights to organize and collectively bargain; and

d. Policies and practices assuring a stable, well-trained workforce.

/V‘Q\NJ\,Q/\

3. The contracting officer shall fully consider information provided to the
contracting officer by individuals or organizations about a prospective contractor’s record
of business ethics, and shall, as appropriate, consult and meet with such individuals or
organizations about the prospective contractor’s record.

4. Project Labor Agreements. Issue an executive order directing agencies to consider
utilizing project labor agreements where appropriate.
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THE WHITE HOUSE
WASHINGTON

MEMORANDUM FOR DAVID STRAUSS
FROM: KATHLEEN WALLMAN
SUBJECT: AFL-CIO SPEECH
DATE: JANUARY 23, 1997
COPIES: GENE SPERLING, ELENA KAGAN

Attached is a note concerning an idea that Elena Kagan and I are exploring to see
whether it may be worthy of inclusion in the Vice President’s remarks. I have asked the
Counsel’s office to work on the legal aspects of this and to work towards a possible executive
order. If this works out, I believe that the announcement that the Vice President could make

would be on par with the strikebreakers executive order of a few years ago in terms of its
significance in labor law, and harder to challenge in court, too.



THE WHITE HOUSE
WASHINGTON

January 21, 1997

MEMORANDUM FOR GENE SPERLING

COPY: ELENA KAGAN
FROM: KATHLEEN WALLMAN
RE: AFL-CIO CONVENTION

As you know, the Vice President’s office is working on a speech for the Vice
President to deliver during Presidents” Day weekend at the AFL-CIO convention. This
memorandum outlines an idea that should be explored for inclusion in the speech.

When Elena Kagan and I were in the Counsel’s office, the AFL-CIO’s General
Counsel, John Hiatt, identified a concern that may be worth fixing. He said that he was
aware of two situations in which major federal contractors are seeking and receiving
reimbursement under their contracts for the costs of resisting union organizing efforts and for
litigating unfair labor practices cases.

It may not be possible or appropriate for us to be involved in matters related to the
specific contracts that Mr. Hiatt mentioned. However, he has raised a good question: Why
should the companies be allowed to pass through the costs of fighting unionization? Other
companies that do not hold federal contracts that allow this pass-through have to decide
whether the costs of resisting unionization are worth incurring: Can they be absorbed by the
enterprise, or can they be passed on to consumers in a competitive market, who may choose
to do business elsewhere? Federal contractors’ ability to pass through these costs may give
them an advantage in negotiating with the unions that other companies don’t have.

I would like to explore further whether my supposition that the AFL-CIO has a point
here is correct. If Elena is willing, I would like to work with her on this since she is
familiar with Hiatt’s arguments.



THE WHITE HOUSE

WASHINGTON

MEMORANDUM FOR DAVID STRAUSS

FROM: KATHLEEN WALLMAPJ('“’)

SUBJECT:  AFL-CIO

. COPIES:  GENE SPERLING, ELENA KAGAN, WENDY WHITE

DATE: January 30, 1997

In light of our meeting with John Hiatt and others, and a subsequent conversation with
John, we are exploring whether we can equip the Vice President to make a broader
announcement about the federal government maintaining neutrality in disputes between unions
and federal contractors that goes beyond ending the practice of reimbursing expenses incurred in
fighting the unions. We are looking at whether he could announce executive action to make sure
that contracting agencies are able to take into account a bidder’s labor practices record when
awarding or renewing a contract, particularly where there is reason to believe that there isa
pattern or practice of abusive labor practices.

We are also exploring whether we can equip the Vice President to announce-executive
action to encourage more expansive use of “project labor agreements”in federal construction
contracts. These are labor agreements that cover a single construction project, and that define the
labor terms that apply to the tradespeople hired by the winning bidder to do that particular
construction job, such as a federal courthouse. Project labor agreements introduce union
protections where none otherwise would exist, and using them more frequently in federal
construction contracts would be an important step.

In my subsequent conversation with John Hiatt, I emphasized that we have a very short
amount of time to get specific on these ideas. We will proceed quickly.
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MEMORANDUM FOR JACK QUINN \—\ \<€
)

g COUNSEL TO THE PRESIDE ‘
FROM: J. DAVITT MCATEER, /
ACTING SOLICITOR,
DEPARTMENT OF LABOR

As we have discussed, there has been concern expressed about possible labor law violations J\}

by Avondale Industries, a firm which has received numerous Navy contracts, In anticipation
of further questions that may be directed to you, I have prepared a factual background of this
issue as well as bricf legal discussion of related issues. As you know, our office, your
office, and the Office of Federal Procurement Policy recently met to discuss the general
issues concerning procurement policy.

Concerns About Navy Contracts With Avondale Industries

Concerns may be raised about the awarding of Navy contracts to Avondale Industries, a large
shipyard in New Orleans, that has been engaged in a lengthy battle to defeat a union
campaign to represent its nearly 4,000 workers. The union involved in the election campaign
alleges that the company is improperly carrying out its anti-union campaign with taxpayer
dollars and has asked the Administration to intervene.

In June of 1993, the AFL-CIO Metal Trades Council won a representation election at
Avondale by a vote of 1804-1263. The company filed objections to that election, Those
objections are pending before the National Labor Relations Board. Unfair labor practices
complaints have been filed by the union from that time until the present. Over 150 of those
ULP complaints are being litigated before the National Labor Relations Board and, according
to Board attorneys, the company has been resistant to settlement discussions. Resolution of
these charges by the NLRB does not appear imminent, given the volume of the record.

The union alleges that Avondale is using taxpayer dollars to litigate these NLRB disputes and
thus has little incentive to settle.

The Wall Strect Journal reported on Wednesday, December 18, that Avondale had won a
Navy contract to build a new generation of amphibious assault ships with an initial value of
$641 million, but a potential value of billions of dollars more.

Legal Issues

Two issues have been raised regarding government procurement contracts: 1) whether legal
and other costs associated with alleged anti-union activities, especially those deemed to
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constitute unfair labor practices by the NLRB, are chargeable to the federal government; and

2) whether contractors who engage in such activities should remain eligible to receive federal
dollars.

On the first issue, in cost-basis contracts, indirect costs associated with anti-union activities
(particularly illegal activities) could be disallowed. Existing provisions of the FAR disallow
certain legal costs, including those for defense of “fraud or similar misconduct.”
Additionally, such costs arguably may not be “reasonably” charged to the federal
government. However, there are numerous issues that may come up in any audit of a federal
contract--including the relevant contracting unit (i.e., whether such costs should be
disallowed if included in the “general and administration” unit of the contractor, but not the
“government” unit.) Additionally, it may be difficult for contract officers to identify these
costs through audits. The Office of Federal Procurement Policy has committed to working

with our offices to determine how existing procedures treat these costs and to examine the
past practice.

Sccond, the question has been raised whether the federal government should contract with
companies that have a record of unfair labor practices or other such behavior, similar to the
manner EEO protections are treated. Under existing regulations, such considerations of a
company’s practices could play a role at two decision points--the “responsibility
determination™ (just prior to the award of a contract) and in any debarment or suspension
proceeding. The “responsibility determination” is made by a contracting agency and includes
the requirement that a company demonstrate a record of integrity and ethics. Similarly, a
debarment proceeding can be instituted-against a company for unethical or illegal behavior.
Upon receiving information of unethical or illegal behavior, a contracting agency might

investigate a company’s behavior before award or after, with an eye to debarment or
suspension.

A final possibility is examining award criteria to determine whether responsible labor
practices fit into existing criteria. Given the trend toward streamlining requirements for

government contractors, this possibility may face considerable resistance in the procurement
community.

We look forward to continued work on this issue. Please let me know if you need further
information.

dioos
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Asserican Federation of Labor and Congress of Industrial Organizations

EXECUTIVE COUNCIL.

815 Sixteenth Street, N.W. RICHARD L. TRUMKA

JOHN J. SWEENEY UNDA CHAVEZ-THOMPSON

Washington, D.C 20006 PREBIDENT SECACTARY-TREASURCR EXECUTIVE VICE MPRESIDENT
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TO: John Podesta

Jonlﬁan&\t\

December 20, 1996

FROM:
DATE:

RE: Avondale/NASSCO

At Gerry Shea’s request, I am sending you this memo that attempts to summarize the
disgraceful situations at the above two shipyards.

While the two situations are quite distinct ~ NASSCO concerns a long-time contract
dispute in a umlonized yard while Avondale involves a brutal anti-union campaign against
workers who have been trying to unionize for the first time -- they are related to the extent that

both companics arc operating undcr and completely dependent upon contracts with the Federal
Government.

1t is our view that the Government could and should make clear to these contractors that
it cannot_accept the immoral and unlawful labor-relations policies that these two wholly

dependent contractors are conducting, and that in both cases they must immediately work out
their differences with the unions on mutually acceptable terms,

In one casec - NASSCO -- the yard has been unionized for decades. The problem
involves a contract dispute that has been going on for several years, and where the main problem
has been the company’s resistance to retaining a union security provision that limits the rights
of non-members to be free-riders, enjoying all of the contract's benefits without paying their fair
share of tho costs of contract negotiation or administration. This provision had been in the
parties’ contracts for years. At various stages of the negotiation process, NLRE administrative
law judges have found the company to have engaged in unlawful, bad faith bargaining.

ok
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With regard to Avondale, the union won an NLRB election in May 1993, by a vote of
approximately 1,800 to 1,200 in a unit of over 4,000. The company challenged several hundred
ballots and filed 45 objections to the election. The NLRB hearing officer recommended
dismissal of all the company’s objections, and a resolution of the ballot challenges. It is
believed that the counting of these ballots will only widen the margin of union victory.

Over threé years have past, howeover, and the Board has yet to certify the results of the
election. The company insisted on taking its challenged ballots and objections to 160 days of
hearings. Briefs were filed in May of 1995, yet no decision has issued more than a year and
one-half later.

In the meantime, the NLRB General Counsel investigated and found cause to issue
complaints on over 200 unfair labor practice charges filed between March, 1993 and December,
1994, all of which were consolidated for a hearing which concluded this past summer. These
include allegations of unlawful terminations, lay-offs, transfers, threats, intimidation,
surveillance, and other discriminatory treatment. Another consolidated unfair labor practice trial
consisting of some 83-100 charges occurring between December, 1994 and the present, is
scheduled to be heard this winter.

Moreover, Avondale has signaled, in a bid prospectus that it submitted in sccking a
multi-billion dollar contract for the Navy's LPD-17 semi-amphibious ship contract, that it plans
to exhaust all available court appeals before even bargaining with the union, once the Board
finally certifies. )

Meanwhile, at both NASSCO and Avondale, Defense Agency auditors have been
approving government reimbursement for millions of dollars of anti-union activities (such as
captive audience speeches during the Avondale campaign) allegedly falling in the category of
“indirect shipbuilding costs.” They have apparently told Avondale that for any of the unfair
labor practice cases that it wins, it will be reimbursed for its attorneys fees; for those it loses,
no decisgion has yet been made.

It is impossible to imaginc the Administration standing by if & major govemment
contractor, over the course of throo years, was found by the EEOC General Counscl to be
engaging in a pattern of racial and/or sexual discrimination violations on 300 or more separate
occasions. Why should this be any different?

Furthermore, as noted, the list of unfair labor practice charges deemed meritorious by
the NLRB General Counsel includes some very serious discrimination allegations, including
major discriminatory layoffs, discharges, job reassignments, etc.

For your information, I am attaching an excerpt from Avondale’s LPD-17 bid prospectus
summary that demonstrates the company’s obvious intention to mount court challenges to any
forthcoming NLRB certification. Also attached is a letter on the subject sent 1o President
Clinton from several AFL-CIO affiliates’ gencral prosidents last May.

2 3
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We should stress that as misguided as the Government’s reimbursement policies are, the
problems at both NASSCO and Avondale are of much deeper nature. As indicated above, we
believe the Governinent needs forcefully to make clear to these contractors that its anti-union
policies are just as intolerable as Mitsubishi’s sexual harassment record or Texaco's racial
discrimination. And given NASSCO's and Avondale’s near total refiance on the Government,
the Administration should take whatever steps arc necessary to promote a full settlement of these
disputes. ' '

In the case of NASSCO, that means dropping its insistence on an open shop to facilitate
a settlement of the ongoing contract dispute; in the case of Avondale, it would mean no further
opposition to the NLRB’s certification of the Metal Trades Council as the exclusive bargaining

representative, prompt negotiation of a first contract, and a resolution of the 300-400 outstanding
unfair labor practice charges.

Thank you for your assistance in this matter.

Attachments

X 1]

a1l
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JOHN F. MENEE
Prosikiont
Uenoml Officen:
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Metal Trades Dapartment , .
Amercan Fedaration of Labor and Congreas of InduatrlTi Organizations sl

May 20, 1096

The President

The White House

1600 Pennsylvania Avenue. NW
Washington, D.C. 20500

Dear Mr. President:

As we write thig letter. 2 long-overdue increage in the minimum wage is being debated by
Congress, and if the noxious TEAM Act rider is droflped from the bill, millions of American
workers will see some improvement in their living standards. At the same time, you are preparing,
next week, 10 host & conference on the issue of corpdtate responsibility. These are just two
examples of how your Administration has lived up tojits promise to help American families, and to
“level the playing ficld" for American workers. '

You also have been a strong advocate for coljective bargaining and the rights of American
workers 10 join unions, if' they choose. This is reflectpd in your appointments to the National -
Labor Relations Board, an Agency that, once again, [s fulfilling its statutory mandate to protect
workers who seek to organize and to promote the prpcess of collective bargaining, Indeed, the
Agency is doing an admirable job, with s reduced st and budget, and in spite of being sinpgled
out far venomous and time eonsuming attacks by thq Republican Congress.

t

This is the good ncws, We write today, however, because much of what your
Administration has sought to accomplish in the area gf worker rights is being undercut by an
antiquated and blind system of awarding huge governyment contracts — particularly defense
contracts -- to companies with abysmal worker right ‘health and safety, and collective
bargaining records. This makes no policy sense, and, |n these times, it certainly makes no
fiscal sense. : -

We would like to relate to you one astonishing cxample of a company that reccives
most of its revenue from one federal government agenoy, the United States Navx, and then
spends countless thousands of those same governm procurement dollars fighting the
orders and complaints of another federal governmen{ agency. the National Labor Relations
Board.

2 d B £L2 282 J9 4N NOIEA QCCT_1 T o
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Avondate 1[“‘““““ Inc. operates a large shipyaf j in New Orleans, Louisians, and is one
of the Navy's premier contractors. In 1993, alone, the Navy awarded Avondale over $1 billion in
new contracts. Also in 1993, Avondale employees soughi union representation, and on June 25,

1993, the National Labor Relations Board conducted a r¢presentation election among a unit of
Avondale's employees. ' J

Despite an intense and intimidating anti-union carfipaign run by Avondale officials,
approximately 2000 employees voted in favor of being rgpresented by the Metal Trades
Deparimant, AFL-C1O. But this overwhelming vote in favor of representation did not deter
Avondale officials from their commitment to preventing 4ollective bargaining. Hundreds of ballots
where challenged, and the Cqmpany filed dozens of objedtions to the conduct of the election — a
time-tested method by which employers try to defeat employea free choice.

Normally, election challenges and objections are heard in a matter of days at an NLRB
hearing, with decisions quickly following. In this case, hqwever. & high-priced team of Avondale
attorneys dragged out the process for more than 84 daysjover a six month period Largely because

of the volumes of materials filed by the Company, the NIRB Hearing Officer's Report, overruling
Avondale's objections, did not issue for another year. |

(n the meantime, ln July, 1994..the NLRB began prosecuting a series of unfhir labor
practica complaints against the Company encompassing Kterally hundreds of unfair labor practice
charges. To date, there have been 160 days of trial and gver 2000 exhibits introduced concerning
charges of untawful discharge and discrimination againstjunion supporters, interrogations and
threats. and other egregious and unlawful conduct. The Eost of prosccuting these cases is
incalculable but it may well be one of the most expensivq cazes ever brought by the NLRE.

And. who is financing Avondalc's shameless misdonduct and "spare-no-expense”
resistance t0 its employees union organizing efforts? The United States Govemment! Mr.
President, there is something seriously wrang with this

Let us be clear. The Metal Trades Department, its affiliated unions, and the Avoadale
employees we represent are not asking the Navy to withhold contracts won by Avondale after a
competitive bidding process. We are painfully aware that any reduction in orders could well result
in 2 loss of wark to Avondale employees. But the statusjquo is unacceptable.

in & cursory Defensa Contract Audit

; antl-union meetings and activities as an
government. At the very least, Avondale
f non-federal revenues, This is anly one
find othera.

Previous complaints about this situation result
Agency (DCAA) review allowing Avondale 1o charge i
allowable “indirect cost* to be reimbursed by the fed
should be required to fund itg anti-union campaign out
step that should be considered. We implore you 10 help

29 BN BO:68 9RET-)P—-~A3S
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We ask that you immediately convene a high ley
Departments of Labor and Defense. the National Labor
and CEQ, and the leadership of the unions involved. W1
Secretary of Labor Reich is essential.

We also suggest that a Tagk Force be created td

Page 3

el meeting among officials at the
Relations Board. Avondale's President
¢ think the personal invalvement of

»:consider the ongoing prablem of the

federal government awarding taxpayer ﬁnanced'contruTs to companies which then use that

taxpayer money to fight the orders of other govemmen

‘agencies. In view of the uncertain legai

status of executive orders debarring federal labor law violators, other options should be
considered. At a minimum, there should be government-wide enforcement of "collection by

administrative offset" — the procedure which permits t
“rom 4 federal comractor if that contractor has failed tg
' or benefitg.

\We appreciate your immediate attention to this
the level plaving field that your Administration has beg
workers. American taxpayers deserve a financially sour
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¢ federal government to withhold money
comply with an NLRB order to restora

roblem. Avondale's employccs deserve
n to achieve for so many American
d and sensible federal contracting system.
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Sincerely vours,
140
] l'.."d..'J // L/ d.
! Dt McGderon, Previdon
4 Rt '. od pfm
ad Jgioers, AFL-CIO

Mz, Jghfi J. amwt»mdm | mmewmrm
lniernations! Bratherhood of Electrical Inte Ml Asscciaion of Bridge, Stuctural
Workers, AFL-CIO g Ornamenta) 3ron Warkers, AFL-CIO
Lmar Q. ‘ o’ .

Mr. George J. Rouepi gsident Mr, Frank Hanley, Presiden
International Association of Machinists and mmﬁg Unlon of Operating

Aerospace Workers, AFL-CIO _: Enginesrs, ALF-QIO

- : '
£ Tl Mgt j y /9
‘ ————— /] _.L-n - ' Loatlll ¥ it —

Mr. A. L. "Mike” Monros, President P IBoede.Prmdm
Inmernational Brotherhood of Painters and Uni ud Anocu in of Journeyman and
Allicd Trades, AFL-CIO

Apprentices of the Plumbing and Pipefining
. Industry of the United States
Mr. Arthur A Cois. President

[=borers Intemational Union of , e —
North America, AFL-CIO M. Anhur Meore, President

ce; Honorable Robert Reich
Honorable William 1. Perry
Honorable William Gould
Genearal Councel Fred Feinstein

Interns wnnlAnodnnonomeuﬂm

lf-‘hUskb dre and Asbastas Workers, M
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PROSFECTUS SUMMARY

The following suttmary is quelified in its entirety by the more detsiled
information and financinl dava appcaring elsewnere in this Prospectus and in
the Congollidated Financial Statemants, including the Netes thoxeto, and otner
documents that are lncluded elsewhare herein or incorporated herain by
referance, For descriptisns of certain voasels and desfinitions of certain terms
used herein, see “"Clossary of Salacted Industry Terma® appearing slsawvhore
horain. Unless othexwlse indicataed, the information in this Prospectus assumes
that the Undarwriters' over-allotment eption is not cxexcised. :

THE COMPANY
GENERAL

Avondale is one of the largest shipbuilders in the United Sratos,
specializing in the design, construction, convaersisn, rapair snd modarnization
of variQua types of ccean-going veaaela for the military and commsrcial
markets. A majority of Avondale's contracts in recant years hag been for the
construction of U.3. Nevy surface ships, although it has secured two large
commerelul contracts in the past year for the canstruction or conversion of
double~hulled product carriers. Managemsnt believes the Copany's low cost
strucrure, axperienced and mxilled wogk forcae) sophisticated construcrien
processes and extensive gxparience gained over thé paat 25 Years in bullding a
varlety OI military and commercial vessela, position the Company as one of the
most cost-efficiont and vezsatile shipbuirlders in the United Scates. At .
Decanber 31, 19395, the Company's shipbullding backiog (the "£irm backlog”) was
approximately 1.4 billion, ekclusive of unexercised options aggrogating 8485
million hald by the U.8. MNevy for additicnal anip orders (including contract
escaletion) and a commercial contract subject to financing, Of the ficm
kacklog, approximately 31.3 billlon was attributsble to contracta to build
ships for the U.S. Nawy.

To assure that itz shipyard remains among the most modern in the world,
Avondale regularly reviews and masessos its conatzuctiom and production
processes. In the aazly 198Cs, the .Company was the first U.S. shipyard ea
succeaasfully implement modular construttion techniquas that had previously been
perfacted by Japanese shipbuilders. Managemant believes these technigues were @
major ractor in Japan's dominance of the commerciaml shipbuilding market during
the 1970s. Avondale cbtainad its modular construction capsbilities and “know-
how" pursuant to an agreement with gne of Japan's largoet shipbuildecss, which
woxked with Avondale to change its manufscturing processes and to train
Avondale's employees. Modular construction afforded Avondale significant
Production efficiencies in the installation ef ship systema, largaly due to the
greater eeac with which sfuch systems could be installed in open modules rathar
then closed-in hulls.

The Company hae &lee¢ ambarked on B modernization program to enhance its
ability to build and deliver vezmals at s lower ceet. In 1994 the Campany
entered into a technolegy sharing agreoment with Astilleros Espanoles S.A.
("RESA") of Bpain. regarded as en incovative and successful world-class
shipyard. After an on-site raeview of Avondale‘s shipyard by ABPSA, ua well asc a
teview by Avondale oI current zhipbuilding technology in ethe¥ countries,
Avondele invested $20 million in capital lmprovamentcs dg¢3igned to increasa
officiency by improving production flow., In particular, tha Company integzated
certain aasambly-line techniques with {ts modular construetion processes. To
that end, the Company has built a coveraed facility that houses two production
iines dedicated to military vesaels and two lines for commercial vessels.
Avondale beliaves that gheluering the production pracass and separating the
unit lines will enhance production efficiancias snd lowar unit production
cozta.

The principal executive offices of the Ccmpany are located at 8100 River
Road, Avondale, Loulsiana 70094 (telephone no. (504; 136-2121) .

U.S. MILITARY OPPORTUNITIES

During the past 28 years, Avondale has buile 72 vassala ror the U.3, Navy and
other branchnes of the mllitary, renging from vegsels auch as AOs and T-AQx that
principally require large-scale stcol febricacion at -’
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INSURANCE

The Company maintaina ineurance againat property damage caused by fFira,
1 explosion and similer catastrophic evenis that may resuit in physical damage or
'ﬁ‘ destruction to the Company's premigses and properties. The Compasny alsn
' maintains gengral liability insurancs in amounts it deems appropriate for its
busineas. The Company is self-insured for workeérs' compensation liability and
employees' health insurance except for losses in excess of £1.0 million pRr
occurrence, for which the Company maintains insurance in amounts it deenms
appropriate.

ENVIRONMENTAL AND SAFETY MATTERS

General. Avondale is subject te federal, state and local envireanmental laws
and regulations that impose limitations on the discnarge of pollutants inte rhe
environment end establish standards for the treatment, atorage and disposal of
toxic and hazardous wastes. Btringent fines and penalties wmay be lmpozed for
non-compliance with these laws and regulations, and certain environmental) laws
impose joint and aeveral "gtrict liability" for remediation of spills and
releases of oil and hazardous substances rendering & persgn liable for
environmental damage, without regard to negligence or fault on the part of =uch
pereon. Such laws and regulations may expo§e the Company to liability for the
conduct of or conditions caused by othere¢, or for acts of the Company which are
or vera in compliance with 211 applicgbls laws at thg time such acts were
performed. The Company is covered undar ita varicus insurance policies for
some, but not all, potential environmental lispilities. Jeq Note 10 of the
Notes to Congolidated Financial Statements.

The Company is also subject to the federal Qccupational Safety and Health AcCT
("OSHA") and similar atate statutes. The Company has an extensive health and
safety program and employs & sStaff of safety inspectors and industrial hygiene
techniciang, whoge primary functiens are tc¢ develop Company policies that meet
or excead the safety standards set by OSHA, train supervisors and make dally
inspections oI sarety procedures to insure their caompliance with Cowpany
policies on safety and industrial hygiene. All asupervisors are required to
attend safaty training meetings at which the importance of full compliance with
aarery procedures is emphasized,

flaste Disposal. Avondale's Operations produce a limites amount of industrial
waste products and certain hazardous materiala. The Company's industrial waste
products, which consiat principally of residual petroleum, cother combustibles
and blasting abrasives, are shipped to third party dispoeal gites that are
licensed to handle such materials.

EMFLQYEES

8ince Septembez 1988, when all of 1t3 outstanding Common SEOCk was purchased
by the ESOP from Ogden Corporation, Avondale has been owned principally Ly ita
current and former employeas. At December 31, 1995, Avondale had approximately
5.300 empleyees, many of whom have been employed by the Company for many years.

None of Avondale's employwes is curreantly covered by any c¢ollective
bargaining egreeément., Howaver, on June Z3, 1993 an election was conducted to
determine whether certain of the New Orleans area omployaes desired €6 have
union representation. A total of 3,914 workers cast votes, of which
approximately 850 votes were challenged by the NLRB and union organizers on a
variety of groundsg. Although the union did recaive a majority of thae
unchallenged ballots, challenged ballots (which remain under seal) in numbers
sufficient to determine the outcome of the election remain uncountad awaiting
the NLRB'S decision. The Company has f{led ob actions with the NLRG seeking to
have the election set aside. The NLRB is currently reviewing the challenged i
votas and evaluating the Company's cbjwctions to the election. The hearing
officer assigned to the csse has recommended to the NLRB that certain of the
disputed votes be counted and that the Company’s abjections be rejected. If the
NLRB upholds the elaction and ceortifias the union, and that decision is not

24
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overturned by subsequent Judicial proceedings, the Company would be required
under the federal labor laws to bargain in good faith with the union on marters
auch as wages, hours and other working conditions. Even though Avondale will
only agree to bargaining demands that car be economically justified, union
certification may result in an increased risk that the union wili engage in
potentially disruptive activities auch as styikes or picketing, or that the
Lompany may incar higher labor and gperating costs.

The union has also filed numerous unfair labor practice chargos with the NLRB
alleging that Avondale has committed 3 variety of violations of the National
Labox Relations:Act principally involving claims that employees were wrongfully
disciplined or discharged. Although the Company disputes these claims and 1s
waging a vigorous defense, if there is a finding againat the Company, depanding
on the facts of each case, the employce would be entitled to back pay from the
vima of his or haer olaim until the resolution of the case. However, even if
there is a finding in favor of some of the claimants with respect te one ox
more of the unfair labor practice claims, management believes that any judament
would not have e material impact on Avondale's financial condition, results of
operationa or cash flows.

2%
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DRAFT FOR DISCUSSION ONLY
PRIVILEGED AND CONFIDENTIAL

OPTIONS MEMO: PROCUREMENT REFORM

This memorandum addresses two areas of concern: 1) cost-accounting, i.e., federal dollars being
used to support anti-union activity and/or challenges to NLRB unfair labor practice charges; and
2) consideration of labor relations practices, i.e., federal dollars supporting contractors who
engage in illegal or unethical labor practices. The second area is addressed first, although any
policy could encompass either or both.

ibility Determination nsion and D

ial Memorandum or Directive on “Responsibl ntractors.” (Could be
styled as an executive order, but probably more appropriate as memorandum/directive). Order
that the heads of all agencies, in conjunction with the OFPP, take all steps necessary to ensure
that a contractor’s labor relations record (particularly, NLRB violations) be considered in making
responsibility determinations, and in egregious cases, in making suspension or debarment
decisions. Following the issuance of this Presidential Directive or Memorandum, OFPP could
issue a Procurement Policy Letter clarifying the importance of reviewing a contractor’s record
and suggesting specific criteria to be applied (e.g., a pattern of significant NLRB violations rather
than a single instance). OFPP then would work with agencies to ensure adherence to the
Memorandum or Directive.

This directive could be issued on the basis of existing statutes and regulations. For
instance, the FAR currently includes a requirement that a “responsible contractor” have “a
satisfactory record of integrity and business ethics.” 48 CFR 9.104-1(d). Additionally, poor labor
relations records also could affect the FAR’s requirement of a satisfactory past performance
record. 48 CFR 9.104-1(c). The FAR’s criteria for suspension and debarment include catch-all
provisions (“any cause of so serious or compelling a nature that it affects the present responsibility
of a Government contractor or subcontractor”). Additionally, there is language describing
“offense(s) indicating a lack of business integrity or business honesty” in both suspension and
debarment criteria, although that language seems to contemplate criminal convictions or civil
judgments, rather than administrative charges.

Another route would be to clarify the importance of these considerations through specific
amendments to the FAR.

. ify Existing Selection Criteria to Reflect A Pr
Relations Record. While it is possible to foresee circumstances in which a labor relations record
is relevant to existing criteria for competitive bids (i.e., that labor relations problems significantly
raised price or delayed performance), it is most likely that labor relations records will not be
covered by existing FAR criteria. Changing the criteria to add a labor relations criterion (similar
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to the environmental objectives criterion) almost certainly would require either regulatory change
or more problematically, an Executive Order (similar to 11246--affirmative action).

B. -Accounting to Disall in Anti-Union Activities.
1. Presidential Memorandum or Directi lari fA riate Labor
Relations Costs. (A memorandum or directive seems preferable to an executive order, although

the latter option could be explored in greater detail). Order that the heads of all agencies, in
cooperation with the OFPP, take all steps necessary to ensure that only reasonable costs of labor
relations be compensated by the federal government. As with Option A1, OFPP would expand
upon the directive with a procurement policy letter and more specific guidance.

This directive also could be issued on the basis of existing statutes and regulations. Not
only does the FAR compel agencies to remain impartial in labor disputes, but it expressly states
that contractor labor policies “are not acceptable bases for allowing costs in cost-reimbursement
contracts or for recognition of costs in fixed-price contracts if they result in unreasonable
(emphasis added) costs to the Government.” 48 CFR 22.101-2(a). While the FAR allows the
recoupment of labor relations costs, it disallows certain costs of legal proceedings, including
criminal and civil proceedings. It does not appear that the FAR on its face disallows all costs of
defending against NLRB charges (unless “fraud or similar misconduct” are interpreted to
encompass such charges).

Enforcement of this Directive would depend on contractor agency audits of “reasonable
costs” and could be difficult. These audits, most likely enforceable with respect to cost-
reimbursement contracts, would require extensive inquiry (since the costs might not be clearly
segregated), but could save money. Perhaps most significantly, notice of the renewed attention
might well deter contractors from using federal money in this way.

2. nd F Disallow Associ with Defense of NLRB r

This option would have the advantage of specificity, but would involve delay and
considerable public comment. '

3. Presidential Memorandum or Directive Interpreting Impartiali Requir

Neutrality with Regard to Union Activities.

Modeled on existing statutory language in laws including JTPA, the President could issue
a directive or memorandum ordering the heads of agencies and OFPP to take all steps necessary
to require neutrality (neither “assist, promote or deter union organizing”) with respect to union
activities in the expenditure of federal contract dollars. The directive or memorandum could note
that this action is necessary to effectuate the purpose of “impartiality” already recognized in the
FAR, 48 CFR 22.101, and is consistent with other labor laws, including the NLRA. (This
directive also might be styled as an executive order, although doing so may have disadvantages.)
OFPP could interpret this directive with a policy procurement letter.
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We will need to examine more closely the question of existing authority to take this
course.

4. Amend the FAR to Require Neutrality.

Instead of interpreting existing regulations, which do allow the “costs of maintaining
satisfactory relations between the contractor and its employees,” the FAR could be amended to
outlaw federal contract dollars for assisting, promoting or deterring union organizing. This route
might win bipartisan support.

e
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PROPOSED ELEMENTS OF GOVERNMENT CONTRACTING REFORM
1. Reimbursement Reforms

A. Amend FAR to expressly disallow any and all expenses related to
influencing employees regarding unionization, both in evaluating bids for fixed price
contracts as well as evaluating expenses in cost reimbursement contracts. Require
bidders and contractors to maintain separate records on all such expenses.

A number of statutes presently prohibit the use of government funds to promote,
assist or deter union organizing. See, ¢.g., Job Training Partnership Act, 29 U.S.C. §
1553(c)(1), the National and Community Service Act, 42 U.S.C. § 12634(b)(1), Head
Start, 42 U.S.C. § 9839(e). The Medicare statute limits provider reimbursement to
“reasonable” costs and expressly provides that “[i]n determining such reasonable costs,
costs incurred for activities directly related to influencing employees respecting
unionization may not be included.” 42 U.S.C. § 1395x(N). Because an employer’s
ideological activities are unrelated to the provision of goods and services to the
government, they should not be recognized or reimbursed by the government. In order to
incorporate this principle of neutrality into government contracting practice, the Federal
Acquisition Regulation’s provision on “labor relations costs”, 48 CFR Ch. 1
§ 31.205-22, should be amended to state that costs incurred for activities related to
influencing employees respecting unionization are not allowable. This should include
costs incurred by the contractor, its officers, directors, or employees, any labor relations
consultant, legal advisor, or other individual or entity with whom the contractor contracts
for such services.

B. Amend FAR to expressly disallow any and all costs related to or resulting
from unfair labor practice charges or complaints, both in evaluating bids for fixed
price contracts as well as evaluating expenses in cost reimbursement contracts.
Require bidders and contractors to maintain separate records on all such expenses.

The FAR presently disallows defense costs for a variety of criminal and civil
proceedings brought by the government, as well as penalties resulting from these
proceedings. However, the civil proceedings for which costs are disallowed are limited to
those in which a monetary penalty is, or could have been, imposed. Because the National
Labor Relations Act does not include monetary penalties, the current regulations could be
construed as allowing defense costs for unfair labor practice proceedings brought by the
General Counsel of the National Labor Relations Board.! The FAR should be amended to
make clear that any and all costs relating to defending unfair labor practice charges and

' The Board of Contract Appeals has in some instances disallowed fees relating to
defense of NLRB complaints alleging unfair labor practices.



complaints are not allowable, both in evaluating bids for fixed price contracts as well as
reimbursement for cost reimbursement contracts. “Costs” should be broadly construed to
include all costs incurred by a contractor, whether before or after the commencement of
any such proceeding, including administrative and clerical expenses, legal services,
including legal services performed by an employee of the contractor, cost of accountants
and consultants, and pay of directors, officers and employees for time devoted to the
proceeding. (This language tracks existing statutory and regulatory language regarding
disallowance of defense costs for certain proceedings.) Similarly, back pay awards or
monetary fines or penalties stemming from such proceedings should be disallowed.

2. Responsible Contractor Determination

The government’s current contracting policy is to do business only with
responsible contractors -- those contractors with the financial resources and ability to
perform the contract, as well as a satisfactory performance record and business ethics.
See 48 CFR Ch. 1 § 9.104-1 et seq. These “responsible contractor” requirements should
be expanded to expressly take into account a bidder’s compliance with federal and state
law, on the ground that those contractors with a record of non-compliance are less likely
to respect the legal requirements imposed on them by a government contract, resulting in
increased monitoring and compliance costs by the federal government. In addition, the
definition of “responsible contractor” should be amended to specify that only those
contractors who are able to demonstrate an ability to ensure a skilled, trained and stable
workforce throughout the term of the contract shall be considered “responsible
. contractors.”

Pre-Qualification Disclosure.

Prospective contractors should be required to disclose and certify information
regarding any and all criminal, civil, and administrative proceedings commenced or
pending against the contractor or its principals by federal or state governments in the
previous three years for alleged violations of federal or state law. Such information shall
be made publicly available to the maximum extent permitted by law.

B. Evaluation of Disclosed Information
The prospective contractor’s past and present compliance record should be taken

into account in awarding government contracts, with violations of different types
weighted as appropriate. In any case, any prospective contractor who has been held in
contempt of court for violation of a substantive court order entered to remedy a violation
of a federal statute shall not be considered a responsible contractor.

C. Prerequisites for Award

As a condition of being awarded a government contract, prospective contractors
must demonstrate that they have in place a set of employment policies, including hiring
policies, training policies, pay policies, and promotion policies designed to provide a
skilled, trained and stable workforce throughout the term of the government contract, and
specifically including:




1. Policies ensuring that employees will not be disciplined or discharged
except for good cause;

2. Policies ensuring that decisions regarding employee retention,
promotion, and transfer are made with due regard to the tenure and experience of such
employees; and

3. Other policies to reduce employee turnover and facilitate the
development of a skilled, experienced, and trained workforce.

3. Regulations on Labor Disputes

The FAR presently contains provisions regarding the government’s official policy
of impartiality in labor disputes. Although the regulations claim to implement a policy of
neutrality, in reality, they are extremely lopsided in favor of the contractor. For example,
the regulations recognize as allowable certain costs related to fighting a strike, such as the
cost of guards and extra legal fees. These and other aspects of the regulations on labor
disputes should be amended to better reflect a policy of neutrality.



BRIEFING PAPER ON “PROJECT LABOR AGREEMENTS ”
FOR FEDERAL CONSTRUCTION PROJECTS

PROBLEM: Federal agencies are resistant to using Project Labor Agreements, a lawful
and effective construction management tool that has served the private sector well for
decades in securing timely and cost-effective performance of major construction projects.
Whether through lack of information or misunderstanding of the applicable law,
individual agencies have unjustifiably deprived the federal government of the benefits
and savings that could be achieved through appropriate use of such Agreements.

PROPOSAL: By Executive Order, the President could instruct all federal departments
and agencies regarding the propriety and benefits of lawful, nondiscriminatory Project
Labor Agreements for the management and execution of construction projects, direct
agencies to consider specifying a lawful Project Labor Agreement on a case-by-case
basis, as each project is formulated, and direct agencies to specify that construction work
be performed under a Project Labor Agreement in each case where its use is deemed
appropriate.

BACKGROUND

A. THE NATURE OF PROJECT LABOR AGREEMENTS

The private sector has long used Project Labor Agreements to obtain cost-effective
completion of construction projects, and such Agreements have played a key role in
federal and state public works for many decades. A Project Labor Agreement (“PLA”) is
a comprehensive master agreement, often specified by the project owner and/or the
owner’s designated construction manager, that sets wages, benefits and working
conditions for all categories of construction workers and all contractors and
subcontractors involved in the project. Typically, the PLA forbids strikes, slowdowns or
Job disruptions, provides for an efficient dispute resolution process, and stabilizes job
conditions, for the life of the particular project, which may go on for many years.
Bidding on the project is open to contractors on whatever basis the owner would
ordinarily award work (e.g., competitive bidding, invitation-only bidding, negotiated
bids), but whoever is awarded work must commit to and implement the PLA as a



condition of working on that project.

B. PROJECT LABOR AGREEMENTS ARE AUTHORIZED AND
FREELY PERMITTED UNDER THE NATIONAL LABOR RELATIONS
ACT

The National Labor Relations Act, which covers labor relations in the private
sector, makes it lawful for construction industry employers to negotiate and enter into
advance contracts with labor organizations that fix the wages, hours and working
conditions that will apply on upcoming jobs. Under Section 8(f) of the NLRA, the parties
to these so-called “pre-hire agreements” have great flexibility to tailor their arrangements
to the varying needs of construction users and contractors.

For example, 8(f) agreements may be negotiated between one employer and one or
more labor organizations, or between several contractors and one or more labor
organizations; they can be structured to cover only a single project or to cover all work
performed in a designated area; they may forbid strikes, walkouts or slowdowns; they
may mandate Alternative Dispute Resolution processes, in lieu of litigation, to resolve all
disputes ranging from individual grievances to jurisdictional conflicts; the employers can
take all responsibility for recruting workers, or the agreement may specify a
nondiscriminatory hiring hall agency for referring job candidates to employers, or the
parties may allocate recruitment in some other fashion; and the agreement’s duration may
be tied to the duration of a project or may run for a fixed period of time. Project owners
and/or construction managers may choose to become actual parties to a particular
agreement, or they may simply specify the terms and conditions that must be included.

Though &(f) agreements can be negotiated in advance of a project, the parties are
still subject to the usual federal law prohibitions against discrimination on such grounds
as race, sex, age, ethnicity, religion, disability, union or non-union sympathies, and other
specified factors. The standard federal law applies to the parties’ enforcement and
administration of their 8(f) agreements, except for two special advantages given to
employees and employers (but not to labor organizations): (1) employees working under
an §(f) contract have the special right to petition for NLRB elections during the contract
term--for example, to decertify the union, whereas NLRB elections are ordinarily barred
during a collective bargaining agreement; and (2) employers who sign an 8(f) agreement
do not thereby incur any future duty to bargain with any labor organization for a new
agreement after that contract expires, whereas the usual collective bargaining relationship
requires continued dealings.



C. GOVERNMENTAL PURCHASERS OF CONSTRUCTION MAY
USE PROJECT LABOR AGREEMENTS WITHOUT INFRINGING ON
THE NLRA

1. According to the U.S. Department of Labor, Project Labor Agreements have
historically been a feature of some of this country’s most prominent public and private
sector construction projects, including the Grand Coulee Dam and the New York World’s
Fair facilities. Indeed, during and after World War II the federal government encouraged
the use of Project Agreements by its own agencies in the construction of atomic energy
and other important defense installations, for reasons of efficiency.'

PLA’s proliferated further during the 1970's, and the success of PLA’s on major
private sector undertakings of that era--including the Alaska Pipeline and Walt Disney
World projects--encouraged state and local governments to take greater advantage of that
construction management tool in their public work projects. The use of PLA’s at the state
and municipal level grew for many years despite some unresolved questions about a
possible conflict with the National Labor Relations Act, under broad NLRA preemption
doctrine.

2. The Supreme Court finally removed any doubt three years ago, with its unanimous
decision in the Boston Harbor case (Building and Construction Trades Council v.

Associated Builders and Contractors, 113 S.Ct. 1190 (1993)). The Boston Harbor
decision makes it clear that that when a public agency undertakes a public works project,

that government agency acting as a “proprietor” and “purchaser” has at least the same
prerogatives to establish the labor relations policy and working conditions on its project
through an 8(f) Project Labor Agreement as would a private owner. In the Court’s words,
“[t]o the extent that a private purchaser may choose a contractor based upon that
contractor’s willingness to enter into a prehire agreement, a public entity as purchaser
should be permitted to do the same.” 113 S.Ct. at 1198 (empbhasis in original).

I See U.S. Department of Labor, Labor Management Services Administration, The
Bargaining Structure in Construction: Problems and Prospects 14 (1980); 2 NLRB, Legislative
History of the Labor Management Reporting and Disclosure Act of 1959, at 1578 (memorandum
of Representatives Udall and Thompson, also cited in Woelke & Romero Framing Co.v. NLRB,
456 U.S. 645, 662 n. 2 (1982)). The Government’s Brief to the Supreme Court in Boston
Harbor, infra, summarizes at greater length the history of PLA’s on state and federal public
works projects, including Congressional hearing testimony from contractors and others involved
in major projects for, e.g., the Atomic Energy Commission, the Army Corps of Engineers, the
Department of the Navy, and the General Services Administration. Brief for Petitioners at 14,
30-32 and nn. 15, 16.




3. Because the Boston Harbor case involved a PLA enforced on a state public works
project by a state agency, the Supreme Court did not directly rule on whether federal
government entities, procuring federal construction work, have the same prerogatives
under the NLRA as state and local governments and private project owners. But to the
extent that the applicable NLRA preemption doctrine applies to federal as well as state
agencies, the logic of Boston Harbor dictates the same result whether the “purchaser” is a
federal or state government entity.

4. In particular, under the doctrine of Machinists v. Wisconsin Employment Relations

Commission, the NLRA might arguably limit a federal agency’s attempt to “regulate”
activities that Congress intended to be left solely to “the free play of economic forces.”
427 U.S. 132, 140 (1976). But the use of PLA’s on public works projects does not
implicate the Machinists doctrine, for the Supreme Court in Boston Harbor clearly ruled
that a government entity acts only as a “proprietor,” not a “regulator,” by specifying a
PLA when procuring public construction. The Court specifically distinguished that
situation from a case where a public agency effectively “regulated” in the NLRA area by
basing its procurement decisions on “conduct unrelated to the employer’s performance of
contractual obligations to the state,” in order “to deter NLRA violations.” Boston Harbor,
113 S.Ct. at 1197, discussing Wisconsin Dept. of Industry v. Gould, Inc., 475 U.S. 282
(1986)(NLRA preempted state debarment statute disqualifying NLRA repeat violators
from awards of state contracts).

5. Though the Supreme Court has not yet addressed PLA’s on federal projects, the U.S.
Court of Appeals for the Sixth Circuit did resolve that issue in a case involving the use of
a PLA on a DOE project, Phoenix Engineering v. MK-Ferguson of Oak Ridge Co., 966
F.2d 1513 (6th Cir. 1992). The Court of Appeals specifically concluded that the
Department of Energy acted as a “purchaser” rather than a “regulator” with respect to a
PLA that addressed the economic need to avoid disruptive strikes on the jobsite.
Accordingly, the NLRA could not foreclose the agency’s negotiation of a PLA with a
local area building trades council.?

6. Finally, the use of PLA’s on federal construction projects would not conflict with the
D.C. Circuit’s recent decision in Chamber of Commerce v. Reich, which invoked NLRA
preemption doctrine to set aside President Clinton’s Executive Order debarring

? The Court of Appeals also concluded that Congress did not intend to leave construction
industry prehire agreements completely “unregulated,” but, rather, specifically provided for such
agreements under Section 8(f) of the NLRA. For this reason as well, the Machinists preemption
doctrine was found inapplicable. 966 F.2d at 1523-1524.
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contractors that permanently replaced their striking employees. 74 F.3d 1322,
reconsideration denied, 83 F.3d 439, rehearing en banc denied, 83 F.3d 442 (D.C. Cir.
1996). Though the reasoning and result in that case are at odds with the Supreme Court’s
Boston Harbor decision and the D.C. Circuit’s own controlling precedent in AFL-CIO v,
Kahn, 618 F.2d 784 (D.C. Cir.)(en banc), the Executive Order at issue in that case can be
distinguished in any event.

First, the Supreme Court made clear in Boston Harbor, inclusion of a PLA in a bid
specification does not disqualify or debar any employer from seeking the award of work.
113 S.Ct. at 1198. Moreover, a policy of considering use of PLA’s in each case, and
specifying them where the procuring agency finds it appropriate, for reasons related to the
performance of contractual obligations to the government, does not rise to the level of
“regulation.” As the Supreme Court has repeatedly “emphasized,” impermissible
“regulation” does not occur merely because governmental purchasing decisions are
“influenced by labor considerations.” Boston Harbor, 113 S.Ct. at 1197.

D. FEDERAL PROCUREMENT LAW AND RULES

1. Use of PLA’s in federal construction projects should not conflict with the Competition
in Contracting Act of 1984, 41 U.S.C. §§ 251-260, which seeks to maximize competition
in federal procurement of property and services, or with the recently enacted Federal
Acquisition Streamlining Act of 1994, P.L. 103-355.

Those statutes arguably do not apply in situations where a federal agency retains a
construction manager or general contractor, and that firm negotiates and enters into a
PLA without binding the federal government. See Phoenix Engineering, 966 F.2d at
1525-1526.

In any event, there is nothing inherently anti-competititve in stabilizing labor
relations on a project and securing conditions beneficial to the government, through
specification of or negotiation of a PLA. As the Supreme Court explained in Boston
Harbor, such action does not artificially restrict the pool of eligible contractors, since no
prospective bidder is excluded from the oppportunity to bid on or apply for a government
contract. Moreover, obtaining a federal contract award is a privilege, not an entitlement,
and federal law does not mandate that the government ignore its own sound business
considerations when determining the specificiations for its contracts. Not every basis on
which seekers of contracts might theoretically “compete” with each other would provide a
substantial benefit to the federal government, and eliminating disputes over certain factors
would not jeopardize the statutory goals.




2. The Federal Acquisition Regulation, similarly, should not apply to a retained
construction management firm’s negotiating and entering into a comprehensive PLA on a
federal project. And no provision in the FAR has been shown categorically to prohibit
federal agencies from specifying use of a lawful, nondiscriminatory PLA where, in the
agency’s view, the PLA would further the government’s interests in obtammg cost-
effective performance of the project.

3. Additionally,'any argument that current procurement rules or policies preclude
specification and use of Project Labor Agreements on federal construction projects would
seem to raise the same “preemption” or NLRA conflict problem identified by the D.C.
Circuit in Chamber of Commerce v. Reich, supra. Indeed, the Court of Appeals in that
case cited as potentially unlawful the Bush Administration’s prohibition on PLA’s, which
was subsequently revoked: “we must doubt the legality of President Bush’s Executive
Order 12,818...that banned government contractors from entering into pre-hire
agreements under §8(f).” 74 F.3d at 1337. If the Executive Branch could not lawfully
preclude PLA’s through a Presidential directive because of conflict with the NLRA, the
NLRA would logically prevent the Executive from achieving the same result through
other administrative action, such as interpretation (or misinterpretation) of its regulations
and policies.

Moreover, the same “NLRA preemption” problem would arise if federal agencies
were to construe procurement statutes as categorical impediments to the use of PLA’s that
the NLRA specifically permits. Indeed, the D.C. Circuit in Chamber of Commerce v
Reich confronted and specifically rejected the government’s argument that subsequently
enacted federal procurement legislation “trumps” the NLRA. Citing the “cardinal rule
that repeals by implication are not favored,” the Court of Appeals explained that the
subsequent procurement legislation could not be construed to override the earlier NLRA -
unless it “expressly contradicts the original act,” or unless such a construction is
“absolutely necessary” in order to give “any meaning at all” to the later enactment. 74
F.3d at 1333 (citations and internal punctuation omitted). The Circuit Court found no hint
of that justification, for “[t]he Procurement Act was designed to address broad concerns
quite different from the more focused question of the appropriate balance of power
between management and labor in collective bargaining”--indeed, “nothing in the
Procurement Act...addresses labor relations.” 74 F.3d at 1333.

E. SAMPLE FEATURES OF PROJECT LABOR AGREEMENT
SPECIFICATIONS

There are a variety of ways in which public agencies may formulate lawful



Executive Orders permitting specification of Project Labor Agreements for appropriate
projects, as well as bidding specifications for PLA’s. Attached to this Briefing Paper are
some illustrative documents, including the Executive Order promulgated by Governor
Whitman of New Jersey. While particular specifications and PLA’s vary, the following
components are a few of the features that might reasonably be considered for a federal
program:

1. Open and non-discriminatory bidding

No potential bidder is required to be party to a Project Labor Agreement (or to any
other form of collective bargaining agreement) as a condition of obtaining an award. Nor
is any bidder given an advantage solely by virtue of having a PLA or other labor
agreement in effect. Rather, competition for a contract award is open to all candidates on
the same basis, without regard to their status as “union” or “non-union” employers. Thus
the bid specification in itself neither restricts the pool of competition nor grants a “union
labor” preference.

2. Nondiscrimination in hiring

Employers must refrain from unlawful discrimination in hiring, including
discrimination on the basis of an employee’s union or non-union affiliation or
sympathies. To the extent the PLA calls for employers to hire workers from a labor
referral source such as a union hiring hall, that referral agency must be open to all
qualified applicants on a fair and equal basis and must operate in a fair and
nondiscriminatory manner. Lawful affirmative action requirements may also be
specified. PLA’s may build in lawful hiring preferences for workers from the
surrounding community or other defined geographic area, and they may establish special
training opportunities to expand the labor pool and increase opportunities for participation
by disadvantaged and low income workers.

3. No-strike commitment and effective dispute resolution mechanisms

PLA’s typically ban strikes and work stopppages for the duration of the project.
Labor-management disputes are relegated to a binding dispute resolution process such as
arbitration. Expedited ADR procedures may be provided to increase savings and
efficiency.



4. Establishment of wages and benefits

Under the PLA, uniform levels of wages and benefits would be fixed for all
classifications of workers needed on the project. The PLA could help to control costs

further by specifying at the outset that the designated rates remain in place for the
duration of the project, regardless of market increases.

5. Labor-Management Cooperation

A PLA may provide for ongoing labor-management cooperation and involvement
through such vehicles as joint productivity, safety and/or training committees, partnership

initiatives, and other programs found to be effective in maintaining a high performance
workplace.



