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if 
ii I I 1. Labor Relations Costs. Issue a directive elaborating on FAR Ch. 1 § 31.205-21 
4 (Labor relations costs) as follows: 

Under existing FAR cost principles, allowable labor relations costs are limited to 
those incurred in maintaining satisfactory relations between the contractor and its 
employees. Because they erode, rather than maintain, satisfactory labor relations, costs 
incurred for contractor activities related to influencing employees respecting unionization 
are unallowable, including costs incurred by the contractor, its officers, directors, or 
employees, any labor relations consultant, legal advisor, or other individual or entity with 
whom the contractor contracts or arranges for such activities. 

it 
4 
4 

2. Unfair Labor Practice Defense Costs. Issue a directive elaborating on FAR Ch. 1 
§ 31.205-47 (Costs related to legal and other proceedings) as follows: 

Unfair Labor Practices. Costs incurred in connection with any proceeding 
involving a charge that the contractor has violated § 8(a) of the National Labor Relations 

o ̂  Act, 29 U.S.C. § 158(a), are unallowable. For purposes of this section, costs include, but 
^ ^ are not limited to, administrative and clerical expenses; the costs of legal services, 

^ whether performed by in-house or private counsel; the costs of the services of 
j ( accountants, consultants, or others retained by the contractor to assist it; costs of 
^ employees, officers, and directors; and any similar costs incurred before, during, and after 
^ commencement of the proceeding which bear a direct relationship to the proceeding. 

3. Responsible Contractor Determination. Issue a directive elaborating on FAR Ch. 1 
§ 9 et seq. as follows: 

As part of determining whether a potential contractor is a responsible contractor, 
the contracting officer must determine whether the prospective contractor has "a 
satisfactory record of integrity and business ethics." FAR Ch. 1 § 9.104-1(d). The 

^ contracting officer must "possess or obtain information sufficient to be satisfied that a 
^ prospective contractor currently meets the applicable standards in 9.104." § 9.105-1(a). 

In order to make the determination of whether a prospective contractor has a satisfactory 
- r--j-ecord of integrity and business ethics such that it should be considered a responsible 

contractor, the following disclosure and evaluation must be made: 

1. Prospective contractors shall disclose to the contracting officer information on 
^ all pending civil, criminal, and administrative proceedings relating to alleged violations of 
W labor and employment laws, as well as any findings of liability for labor and employment 
* law violations in the previous three years. This information shall be publicly available to 



the maximum extent permitted by law. ^ , i \ , i \̂  I 

2. In order to be deemed a responsible contractor with(^tisfactory business ethics, J) ^ ^ . ^ j ^ ^ ^ , ^ ^ 
prospective contractors must demonstrate the existence of satisfactory labor relations with 
its workforce, including, consideration ofthe following factors: 

a. Policies and practices conceming, and compliance with laws goveming, 
safety and health conditions at the workplace; 

b. Policies and practices conceming, and compliance with laws goveming, 
wages, benefits, and other labor standards; 

c. Policies and practices conceming, and compliance with laws goveming, 
workers' rights to organize and collectively bargain; and 

d. Policies and practices assuring a stable, well-trained workforce. 

3. The contracting officer shall ftilly consider information provided to the 
contracting officer by individuals or organizations about a prospective contractor's record 
of business ethics, and shall, as appropriate, consult and meet with such individuals or 
organizations about the prospective contractor's record. 

4. Project Labor Agreements. Issue an executive order directing agencies to consider 
utilizing project labor agreements where appropriate. 
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THE WHITE H O U S E 

W A S H I N G T O N 

MEMORANDUM FOR DAVID STRAUSS 

FROM: KATHLEEN WALLMAN 

SUBJECT: AFL-CIO SPEECH 

DATE: JANUARY 23, 1997 

COPIES: GENE SPERLING, ELENA KAGAN 

Attached is a note conceming an idea that Elena Kagan and I are exploring to see 
whether it may be worthy of inclusion in the Vice President's remarks. I have asked the 
Counsel's office to work on the legal aspects of this and to work towards a possible executive 
order. I f this works out, I believe that the announcement that the Vice President could make 
would be on par with the strikebreakers executive order of a few years ago in terms of its 
significance in labor law, and harder to challenge in court, too. 



THE WHITE HOUSE 

W A S H I N G T O N 

January 21, 1997 

MEMORANDUM FOR GENE SPERLING 

COPY: ELENA KAGAN 

FROM: KATHLEEN WALLMAN 

RE: AFL-CIO CONVENTION 

As you know, the Vice President's office is working on a speech for the Vice 
President to deliver during Presidents' Day weekend at the AFL-CIO convention. This 
memorandum outlines an idea that should be explored for inclusion in the speech. 

When Elena Kagan and I were in the Counsel's office, the AFL-CIO's General 
Counsel, John Hiatt, identified a concem that may be worth fixing. He said that he was 
aware of two situations in which major federal contractors are seeking and receiving 
reimbursement under their contracts for the costs of resisting union organizing efforts and for 
litigating unfair labor practices cases. 

It may not be possible or appropriate for us to be involved in matters related to the 
specific contracts that Mr. Hiatt mentioned. However, he has raised a good question: Why 
should die companies be allowed to pass through the costs of fighting unionization? Other 
companies that do not hold federal contracts that allow this pass-through have to decide 
whether the costs of resisting unionization are worth incurring: Can they be absorbed by the 
enterprise, or can they be passed on to consumers in a competitive market, who may choose 
to do business elsewhere? Federal contractors' ability to pass through these costs may give 
them an advantage in negotiating with the unions that oUier companies don't have. 

I would like to explore further whether my supposition diat the AFL-CIO has a point 
here is correct. If Elena is willing, I would like to work with her on this since she is 
familiar with Hiatt's arguments. 



THE WHITE H O U S E 

W A S H I N G T O N 

lAlj^ 

MEMORANDUM FOR DAVID STRAUSS 

FROM: KATHLEEN WALLM^ 

SUBJECT: AFL-CIO 

COPIES: GENE SPERLING, ELENA KAGAN, WENDY WHITE 

DATE: January 30, 1997 

In light of our meeting with John Hiatt and others, and a subsequent conversation with 
John, we are exploring whedier we can equip die Vice President to make a broader 
announcement about die federal govemment maintaining neutrality in disputes between unions 
and federal contractors diat goes beyond ending die practice of reimbursing expenses incurred in 
fighting the unions. We are looking at whedier he could announce executive action to make sure 
diat contracting agencies are able to take into account a bidder's labor practices record when 
awarding or renewing a contract, particularly where diere is reason to believe diat diere is a 
pattem or practice of abusive labor practices. 

We are also exploring whedier we can equip die Vice President to announce executive 
action to encourage more expansive use of "project labor agreements"in federal constmction 
contracts. These are labor agreements that cover a single constmction project, and diat define die 
labor terms diat apply to die tradespeople hired by die winning bidder to do diat particular 
constmction job, such as a federal courdiouse. Project labor agreements introduce union 
protections where none odierwise would exist, and using diem more frequently in federal 
constmction contracts would be an important step. 

In niy subsequent conversation widi John Hiatt, I emphasized diat we have a very short 
amount of time to get specific on these ideas. We will proceed quickly. 
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Privileged and Confidential 
For Discussion Only 

^ CA.G.. 

DRAFT 
December 20, 1996 

MEMORANDUM FOR JACK QUINN 
COUNSEL TO THE PRESIDE 

FROM: J. DAVITT MCATEER 
ACTING SOLICITOR, / C / ^ 
DEPARTMENT QF LA^OR 

As we have discussed, diere has been concem expressed about possible labor law violations 
by Avondale Industries, a firm which has received numerous Navy contracts. In anticipation 
of further questions that may be directed to you, I have prepared a factual background of this 
issue as well as brief legal discussion of related issues. As you know, our office, your 
office, and the Office of Federal Procurement Policy recendy met to discuss die general 
issues conceming procurement policy. 

Concerns About Naw Contracts With Avont̂ gle Industries 

Concems may be raised about the awarding of Navy conti-acts to Avondale Industries, a large 
shipyard in New Orleans, that has been-engaged in a lengthy battle to defeat a union ' 
campaign to represent its nearly 4,000 workers. The union involved in the election campaign 
alleges that the company is improperly carrying out its anti-union campaign with taxpayer 
dollars and has asked the Administration to intervene. 

In June of 1993, the AFL-CIO Metal Trades Council won a representation election at 
Avondale by a vote of 1804-1263. The company filed objections to that election. Those 
objections are pending before the National Labor Relations Board. Unfair labor practices 
complaints have been filed by the union from that time until die present. Over 150 of diose 
ULP complaints are being litigated before die National Labor Relations Board and, according 
to Board attomeys, the company has been resistant to settlement discussions. Resolution of 
these charges by the NLRB does not appear imminent, given die volume of die record. 
The union alleges that Avondale is using taxpayer dollars to litigate diese NLRB disputes and 
thus has little incentive to settle. 

The Wall Street Joumal reported on Wednesday, December 18, diat Avondale had won a 
Navy contract to build a new generation of amphibious assault ships widi an initial value of 
$641 million, but a potential value of billions of dollars more. 

Legal Issues 

Two issues have been raised regarding government procurement conti-acts; I) whether legal 
and other costs associated with alleged anti-union activities, especially those deemed to 
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constitute unfair labor practices by the NLRB, are chargeable to tiie federal govemment; and 
2) whether contractors who engage in such activities should remain eligible to receive federal 
dollars. 

On the first issue, in cost-basis contracts, indirect costs associated with anti-union activities 
(particularly illegal activities) could be disallowed. Existing provisions of the FAR disallow 
certain legal costs, including diose for defense of "fraud or similar misconduct." 
Additionally, sueh costs arguably may not be "reasonably" charged to the fedeî I 
government. However, tiiere are numerous issues that may come up in any audit of a federal 
contract-including tiie relevant contracting unit (i.e., whether such costs should be 
disallowed if included in die "general and administration" unit of tiie contractor, but not the 
"govemment" unit.) Additionally, it may be difficult for contract officers to identify these 
costs through audits. The Office of Federal Procurement Policy has committed to working 
with our offices to determine how existing procedures treat tiiese costs and to examine tiie 
past practice. 

Second, the question has been raised whether the federal govemment should contract witii 
companies that have a record of unfair labor practices or other such behavior, similar to the 
manner EEO protections are treated. Under existing regulations, such considerations of a 
company's practices could play a role at two decision points-flie "responsibility 
determination" (just prior to the award of a contract) and in any debarment or suspension 
proceeding. The "responsibility determination" is made by a conti-acting agency and includes 
the requirement that a company demonstrate a record of Integrity and etiilcs. Similarly, a 
debarment proceeding can be institiited-against a company for unethical or illegal behavior. 
Upon receiving information of unethical or illegal behavior, a contracting agency might 
investigate a company's behavior before award or after, widi an eye to debarment or 
suspension. 

A final possibility is examining award criteria to determine whether responsible labor 
practices fit into existing criteria. Given the trend toward streamlining requirements for 
government contractors, this possibility may face considerable resistance in the procurement 
community. 

We look forward to continued work on tiiis issue. Please let me know If you need further 
information. 
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Aii&eHcati Federation of Labor and Congress of Industrial Organizations 
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Washington, D,C 20006 
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M E M O R A N D L M 

TO: John Podesta 

FROM: Jon Hiatt ^ 

DATE: December 20, 1996 

RE: Avondale/NASSCO 

At Gerry Shea's request, I am sending you this memo that attempts to summarize the 
disgraceful situations at the above two shipyards. 

While the two sitiiations arc quite distinct - NASSCO concerns a long-time contract 
dispute in a unionized yard while Avondale involves a brutal anti-union campaign against 
workers who have been trying to unionize for tiic first time - they are related to the extent that 
both companies aro operating under and completely dqjcndcot upon contracts with die Federal 
Govemment. 

Tt is our view that the Govemment could and should make clear to these contrax:tors that 
it cannot accept the immoral and unlawfiil labor-relations policies that the.se two wholly 
dependent contractors arc conducting, and that in both cases they must immediately work out 
their differences with tiie unions on mutually acceptable terms. 

In one case -- NASSCO ~ the yard has been unionized for decades. The problem 
involves a contiact dispute that has been going on for several years, and where the main problem 
has been the company's resistance to retaining a union security provision that limits the rights 
of uon-mcmbcrs to be free-riders, enjoying all of the contract's benefits without paying their fair 
share of tho costa of contract negotiation or administration. Ttiis provision had been in the 
parties' contracts for years. At various stages of the negotiation process, NUIB administrative 
law judges have found the company to have engaged in unlawfiil, bad faith bargaining. 
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Witii regard to Avondale, tiie union won an NLRB election in May 1993, by a vote of 
aoDroximately 1,800 to 1,200 in a unit of over 4,000. The company challenged several hundred 
ballots and filed 45 objections to the election. The NURB hearing officer recommended 
dismissal of all tiie company's objections, and a resolution of tiie baUot chaUenges. It is 
believed that tiie counting of tiiese ballots will only widen tiie margin of union victory. 

Over three years have past, however, and die Board has yet to certify the results of the 
election The company insisted on taking its challenged ballots and objectioDfl to 160 days of 
hearings. Briefs were filed in May of 1995, yet no decision has issued more than a year and 
one-half later. 

In tiie meantime, tiie NLRB General Counsel investigated and found cause to issue 
complaints on over 200 unfair labor practice charges fded between March. 1993 and December, 
1994 all of which were consolidated for a hearing which concluded tiiis past summer. Ttiese 
include aUegations of unlawfiil terminations, lay-offs, transfers, threats, intimidation 
surveiUance, and oOier discriminatory treatinent. Another consolidated unfair labor practice tnal 
consisting of some 85-100 charges occurring between December, 1994 and tiie present, is 
scheduled to be heard this winter. 

Moreover, Avondale has signaled, in a bid prospectus that it submitted in seeking a 
multi-bilUon dollar contract for tho Navy's LPD-17 semi-amphibious ship contract, tiiat it plans 
to exhaust all avaUable court appeals before even bargaining witii die union, once the Board 
finaUy certifies. 

Meanwhile at botii NASSCO and Avondale, Defense Agency auditors have been 
approving govemment reimbursement for nuUions of doUais of anti-union activities (such as 
captive audience speeches during the Avondale campaign) aUegedly faUing in the category of 
"indirect shipbuUding costs." They have apparcntiy told Avondale that for any of the unfair 
labor practice cases tiiat it wins, it wUi be reimbursed for its attomeys fees; for tiiose it loses, 
no decision has yet been made. 

It is impossible to imagine the Adininistfation standing by U" a major govemment 
contractor, over the course of tiireo years, was found by the EEOC General Counsel to be 
engaging in a pattem of racial and/or sexual discrimination violations on 300 or more s^rato 
occasions. Why should this be any different? 

Furtiiermore. as noted, the Ust of unfair labor practice charges deemed meritorious by 
the NLRB General Counsel includes some very serious discrimination allegations, includmg 
major discriminatory layoffs, discharges, job reassignments, etc. 

For your infonnation, I am attaching an cxceipt from Avondale's LPD-17 bid prospectiis 
summary tiiat demonstrates the company's obvious intention to mount court chaUenges to any 
forthcoming NLRB ceitificadon. Also attached is a lener on the subject sent to President 
CUnton from several AFL-CIO affiliates' general presidents last May. 



SEr^-BY:AFL/C10 LCC/LKAL ;12-20-96; 14:24; LCC/liGAL AFL/CIO^ ;# 4/11 

We should stî ss tiiat as misguided as tiic Govemment's reimbursement poUcies are, the 
problems at botii NASSCO and Avondale arc of a much deeper nafaire. As indicated above, we 
beUeve Uie Govembent needs forcefully to make clear to tiiese contractors tiiat its anti-umon 
poUcies are just as intolerable as Mitsubishi's sexual harassment record or Texaco's racial 
discrimination. And given NASSCO's and Avondale's near total reUance on tiie Government, 
tiie Administration should take whatever steps aro necessary to promote a fUU settlement of tiiese 
disputes. 

In the case of NASSCO, that means dropping its insistence on an open shop to faciUtatc 
a settlement of the ongoing contract dispute; in tiie case of Avondale, it would mean no ftirther 
opposition to the NLRB's certification of tiie Metal Trades CouncU as the exclusive baiBaining 
representative, prompt negotiation of a first contiact, and a resolution of tiie 300-400 outstanding 
unfair labor practice charges. 

Thank you for your assistance in this matter. 

Attachments 
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9S HAY 2 i 

Metal Trades DBpartment 
American Federation of Labor and Congrsss of Indu8trl< I Organizations 

May 20, 1096 

The President 
The White House 
1600 Pennsylvania Avenue. NW 
Washington, D.C. 20500 

Dear Mr. President: 

mcrea: e As wc write this letter, a long-overdue i 
Congress, and if the noxious TEAM Act rider is drô jped 
workers will see some improvement in their living 
next week, to host a conference on the issue ofco _ 
examples ofhow your Administration has lived up to 
"level the playing fidd" for American workers. 

An-^OBKta. 

riiL^ « FAX aOtt-a47-OlS1 

Ptt 3: 02 

Cpw )ltfi 

in the minimum wage is being debated by 
frotti the bill, millions of Americin 

stiidards. At the same time, you are preparing, 
of corp̂ tate responsibility. These are just two 

its promise to help American flunUtes, and to 

You also have been a strong advocate for col 
workers to join unions, tf they choose. TW» is 
Labor Relations Board, an Â jcncy that, once again, 
workers who s«ek to organize and to promote tho pjjooeas 
Agency •« doing an admirable job. with a reduced 
out for venomous and time consuming attacks by th< 

ectivc barigaining and the rights of American 
reflcctiid in your appointments to the Natioaal 

s ftilfiUing its stfttutoiy mandate to protect 
of csollectiv« boreaining. Indeed, the 

itijErand budget, and in tpite of being sinewed 
Republican Congress. 

This is the good news. We write today. 
Administration has sought to accomplish in the area 
antiquated and blind system of awarding huge govefn|Tient 
coniracis - to companies with abysmal woricer righti 
bargaining records. This makes no policy sense, and, 
fiscal sense. 

Wc would like lo rdaic to you one astomshin 5 
most ofits revenue from one federal government age icy 
spends countless thousands of those same govcmm* * 
orders and complaints of another federal govemmeni 
Board. 

howejier, because much of what your 
<jf woricer rights is being undercut by an 

lent contracts - particuliily defense 
healtii and safety, and collective 

n these times, it certainly makes no 

example of a company that receives 
the United States Navy, an4 thwi 

„ procurement dollars fighting the 
agency, the National Labor Ralations 

300-d cew7 £^^ 202 33 ay-iN a a t C a Q C C t _ j :»_-r5r-
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Avondale Industries, Inc. operates a large shipyarp 
of the Navy's premier contractors, in 1993. alone, the 
new contracts. Also in 1993, Avondale employees sough 
1993, the National Labor Rdations Board conducted a 
Avondale's employees. 

in New Orleans, Louisiana, and is one 
awarded Avondale over $1 billion in 

union representation, and on June 25, 
representation election among a unk of 

Despite an intetise and intimidating anti-union car ipaign run by Avondale officials, 
approximately 2000 employees voted in favor of being rc presented by the Metal Trades 
Department, AFL-CtO But this overwhelmtng vote in fa vor of representation did not deter 
Avondale officials fVom their commitment to preventing • «llccttve bargaining. Hundreds of ballots 
where challenged, and the Company filed dozens of objw tions to the conduct of the dection — a 
time-tested method by which employers try to defeat em; Joyce free choice. 

Normally, election challenges and objections are 
hearing, with dedsions quickly following. In this case, he 
attomeys dragged out the process for more than 84 days 
ofthe volumes of materials filed by the Company, the NItRB 
Avondale's objections, did not issue fbr another year. 

teard in a matter of days at an NLRB 
wever. a high'priced team of Avomlale 
over a sbc month period Largely because 

Hearing Officer's Report, ovcmjling 

m the meantime. In July, 1994.-the NLRB began 
practice complaints against the Company encompassing 
charges. To date, there have been 160 days of trial and 
charges of unlawtUi discharge and discrimination against 
threats, and other egregious and unlawful conducL The 
incalculable but it may well be one of the most expensive 

And, who 'la financing Avondale's shameless 
resistance to its employees union organiang efforts? Tin 
President, then? ii something seriously wrong with thia p^ure 

11 SJ Lflt us be clear. The Metal Trades Department, 
employees we represent are not asking the Navy to 
competitive bidding process. We arc painfully aware 
in a loss of work to Avondale employees. But the statusjquo 

tha::. 

irosecuting a series of unftir labor 
literally hundreds of unfkir labor practice 

I »ver 2000 exhibits introduced conceming 
union supporters, interrogations and 
iost of prosecuting these cases is 
coacs ever brought by the NLRB. 

misconduct and "sparê -e>ipciiafi' 
United States Govemmentl Mr. 

affiliated unions, and the AvOnd^ 
withhold contracts won by Avondale after a 

any reduction in oiden could well result 
is unacceptable. 

Previous complaints about this situation resulted in a cursory Defisnso Contract Audit 
Aaencv (DCAA) review allowing Avondale to charge it t anti-union meetings and activities as an 
allowable "indirect cost" to be reimbursed by the fcdera ;govcrnmem. At the veryleast, Avondale 
should be requiied to fimd its anti-union campaign out c f non-federal revenues. TWa is only one 
step that should be considered. We implore you lO hdp find other*. 

Da0-d zstn^ £iz see 39 Bti-u 80:60 '^X-^T'-M^ 
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Wc ask that you immediately convene a high 
Departments of Labor and Defense, the National Laboi 
and CEO, and the leadership of the unions involved 
Secretary of Labor Reich is essential. 

W5 

We also suggest that a Task Force be created tci consider the ongoing problem ofthe 
federal vjovcmmcnt awarding taxpayer financed contrac is to companies which then use that 
taxpayer money to fight the orders of other govemmen: agencies. In view ofthe unceitBin 1 ^ 
status of executive orders debarring federal labor law v olators, other options should be 

P4ge3 

meeting among ofificiala at the 
Relations BosxxL Avondale's President 
think the personal involvement of 

considered. At a minimum, there should be govcrnmen 
adminisirative offset" — the procedure which permits ti e federal govemnient to withhold money 
•"rem :i federal, co.uractor if that contractor has failed tc comply with an NLRB order to restore 

: or benefits. 

Wc .ipprectate your immediate attention to this 
the level playing field that your Administration has beg 
workers. American ta.xpayers deserve a financially souiid 

problem. Avondale's employoca deecrvc 
I in to achieve for so many American 

and sensible federal contracting syitem. 

•wide enforcement of "oollection by 

39 aiTN 60:60 9(L(i1->y'-A^ 
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Sincerely yours. 

Io»|ni. MtcseriPftt 
M M Trades 0«p*RnMtttt Alt-CXO 

Mr. Jo^ J. Bair)^residci» 
Intamational Brotherhood of rJectrical 
Workera. .AFL-OO 

Mr. Geor̂ ie J. ĵ Dufpittk, Prudent 
Intemauofial Association of MacMnists and 
Aerospace Workers, AFL-CIO 

Mr. A. 1. "Mike" Moom Fmidcnt 
Inteniational Broihntood of Painten and 
AUled TnHflt, AFL-ao 

Mr. Anhur A. Coia. Prcsidefit 
Laborers ImemaiiotMl Union Of 
North America. AFL-CIO 

cc; Honorable Robert Reich 
Honorable Williani J. Periy 
Honorable WUliam Gould 
General Counsel Fred Feinstein 

JFNiyskb 

Page 4 

Imemasi 6nal 
Mr. Jake Wtsi, IftMdAm. 

Asaodation ofBridga, Smtctural 
Omamamal Iron Workers, AFL^O 

Mr, Frank Hinloyi 
lotertMtxoasI Union of Opoa^ 

BngmMcrs. AlJP*CtO 

.. Mf.MarymJ.Bofde.Pfeiid«m 
Uni led Aisociauon oflot»ni^«««gj 

Apprem ees ofthe Plumbing and Pipdtawg 
IwhistooftteUmiadSlito 

snd Caoidt. A E L ^ 

Mr. AiHttffMoan, PnHdott 
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PROSEKCTOS SU>5MARY 

1ix9 coilowlnu sumaiary is qu«lifi,d in Its •ntlr.ty by th« mat:* detailed 
information and financini d*ta appearing t].9«wnBC« in this Prospectus and in 
th« CoMOlldatBd rinnncial Stacetaantt. including tha Mote* thot.to, and o^nar 
docuin*nt» chot «r« included elsewhate herein ot incorporated harain by 
r«ferong», Fot da»cripti.«ni of o«j:t.*in voaa«i3 fluTO aacinitipns of certain terms 
used li«r«m, *«« 'Glossary o£ Salfccted laduatry TerrM" app*»rlna eia^whcro 

^ ^ T ' oth,*wl3e indicated, th. infomation in this Pro*p«ctu« aasunies 
that the Underwriters' ovat-allotmont option io n*t cA-^ciaBd. 

THE COMPANY 

flvondala is one of tAe lAtg^est «hinbuilderB in th» Dnitod st^toa, 
«peci.iizinv in the txoaiqn, conitruction, cbnvarjion, repair and modarnit.tion 
of varloua typos of oe«»n-golft9 vcaa^ia fot th« military and conmecciai 
matketa. A majority of Avondala'a contract* in recent y.ars haa bnen for th* 
e<MiBtr«etj.oft of 0.3. bravy aurfaca ahlpa, althouot i t h&a aacured two l*raa 
eoowiftrctal contracts in tha past year f«r the etan*tructiQn or conversion of 
aouble-huilad product carriars. Manâ aaant b*li«v,8 the CotttDany's loc e<s.t 
structure, -jcp^raone^d i»nd oJiiUod work forceV aophiaticated conatruction 
procesaas and extensive exparience gainod o^er ch« paat. 25 yaara in bulidtnc a 
variety or "i i l t a t y and commarciAl v«,„ia, position th« Cotapany ae one of ?h» 
most coat-affaciont »iid voraotii* »hiptuiiai«rs in the United States At 
Deconber 31, the Coopany's shipbuildlnc bacici.off (th. "firm backlog") waa 
approjOmataly billion, axciusiva of unaxercisad optiona aqqroaatino S485 
million held by th« u.s. u .̂y f c . additional -hip ord«s (?nc!SdinrcoS«eJ? 
escalation) and a comm̂ r̂cial contract aubjaet to financijv,. of tha fi™ 
backing, appr,3KULateiy 91.3 billion was attributable to contracta to build 
Sftipa for the U.S. N«^. 

To aaauro tliat ita ahipyara remains among the moat inod*rn in the world 
Avondale r.guXarly reviews and aa««ssos i t * conattruoti.?^ and production ' 
proceaaoa. In the aai-ly 198C3, the-Coapany was the f i r j t U.S. ahlpyard 
a^ec.aafully ivfviMNsnt modular conatructioD teehnlque* that had previoualv b«An 
perfected by Japanese shipbuilders. Manacf€«»*nt b«li*v«, thoa. tij^nniqu.a w»r* Q 
^2''fo^^'""'r d̂ m̂inanca of tha comiwrcial ahipbuiIding marfcet durino 

tl Avondal* <?bt*.iiiad it» nodular conatruction capabllitiea aad "Jcnow-
how puiBuant to an agir«onent with one of Japan's lar<»f..t *ihipbulld«„, which 
wockcd with Avonaai*. to change ita loanufacturiag pxocasaos and to train 
Avondale's ainployeea. Modular conat»;wctloi» «»̂ ford«d AVond«le sx«iiflC4n.t 
production e£ficicnci«» in the installation of ship system.', Uxgoiy da. t» th. 
9x«at»r eaac wiu» which such systems could be installed in op«n modules rathar 
then closed^in hulls. 

Th. c o ^ y hao a l . * «ntK.r)c«d on a toodomiiation program to anhance lt$ 
ability to build and delxver vessels at » loi<.r e*.t. in 1*94 the company 
TfJJS^l*""^'*/ technology sharing aare«mnt with AattlUros Capanolea S.A. 
( AESA ) of Spain, r«i9.rd.d ad «n innov4tiv« and auct.ssful world-claas 
shipyard- After an on-site review of Avondala'a shipyard by AESA, ad well as a 
t.vi«w by Avondale or current shipbuilding technology m othei? countries 
Avondale invented S20 «Miiior, in c p i t . i irvrov««.nC3 dealgnad to inqreaie 
efficiency by laprovin? production flow. In particular, tho Cotapany integrated 
c.rtaia aa».mLlŷ aine techniques with its Jnodular coMtructiorTproceaaeB: To 
that end, the Conipftny has built a cov.r.d facility that houses two production 
iinea dedicated to «hitary veaaela and t-o Unea for co«iR«r<.ial veas.?" 
Avondale beii.^*. chat oh.itcring the production procaas and a«paratina tha 
unit llnea wxlJ enhance production afftci<»neia, .nd lowac unit^oductlon 

The principal gxecutive offlciis of th« Company ara loeafd at 4100 Riv«t 
Road, Av«nd«i«, upulai.na 70094 (telephone no. (504; 436^2121). 

U.S. KILITARY OPPORTUNITIES 

Durinct the past 25 yo*rs, Avondal. has buiie 72 v« . aa i* fox tha u s M^.™ 
oth-r brancn.3 of tbe miUta ry . ranging from vessel, suc^ as AoS and T-A^7th^? 
p r i n c i p a l l y cequ i r* a * r g . - » c a i c a t c o l f a b r i c a t i o n at -
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jNSUAANCE 

Th« Company maintaina insurance ayainat property damage causad bv fire, 
•xploaion and almiltu: catastrophic events that ffiay result in physical damage or 
destruction to the Corapariy'B premises and prop*rti«a. Th* company also 
maintains general l i a b i l i t y insurance in amounts i t deems appropriate for i ts 
buatneoa. The Cqmpamy ia aelf-insured for worKefA' compensation l i a b i l i t y dmd 
employeas' health insurance exeept for i£i9«a« in . x c a of million pgr 
occurrence, for which the Company jnair.tains insurance in amounts i t deems 
appropriate. 

ENVIRONMENTAL AND SAFETY MATTERS 

General, Avondale ia aubjcct to federal, state and local environment«l laws 
jmd regulations that iwpoBe liadtatlons on the diachatge of pollutants-into tha 
environment end watabXiah standards for the treatment, atoroge and disposal of 
toxic and hazardous wastes. Stringent fined and penalties laay be iiopogva for 
non-coinpliance with these laws and regulations, and certain environmental laws 
Impo*. joint and aavaral "strict liabiJIty" for remediation oC sp i l l s and 
releases of oil and hazardous aubatancos rondering a poreon liable for 
environmental damage, without regard to nftglig«nc« or fault on the part of aueh 
person. Such lawa and regulations nay expose the Company to l i a b i l i t y for the 
conduct of or conditions caua»d by oth^re, or for «cta ot the Company which are 
or were In coropLianee with a l l applicable laws at th« time such acts w«re 
perfotinod. The Company i s covered under ita various insurance policies for 
sone, but not a l l , potential *nvironia«nta.l lioiailitics. 3*. N«it» 10 of the 
Notes to Consolidated Finoncial Statements. 

The Company Is also subject to the federal Occupational Safety and Health ACt 
("OSHA") and similar state statutes. The Company has an extensive health and 
aafety progroin and employs 8 Staff of 3af«ty Inspectors and industrial hygiene 
technicians, who*, primaxy ^unction^ are tc develop Company policies that meet 
or exceed the safety standards set b)' OSHA, train supervisors and make dally 
inspections or safety procedures to insure their compliance with Company 
policies on safety and induetrial hygiene. All aupervlsors axe required to 
attend safety training meetings at which the importance of full coraplianc. with 
safety procedures i s enphaelzed. 

Waste DiapoBai. Avondale's operations produce a limit»(s amount of industrial 
waste products and certain hazardous materials. The Company's industrial waste 
products, which ootvaiat principally of resicual petroleum, other combustibles 
and blasting abrasivas, are shipped to third party disposal site* that are 
licensed to handle such materials. 

EMPLOYEES 

fiinee S.ptenbex 1965, when a l l of Ita outstanding Common Ŝ OCk wag purchased 
by the ESOP from Ogdan Corporation, Avondale has boon own«a princip*lly by i t . 
current and former employees. At December 31, 1995, Avondale had approximately 
5,300 employees, many of whom have been employed by th« Company for raany years. 

None of Avondale's employees i s currently covered by any collective 
bargaining agreement. However, on June 23, An eleCttOn Was COnduCted to 
datcriDine whether certain of the New Ori eana area oinplov.«. desired t:o Kovc 
union rftpreaentation. A total of 3,911 wor)tera cast votes, of which 
apppoximat.ly sso vot«« were challenged by t,h« NLRB and union organizers on a 
variety of grounds. Although the union did recoiva a majority of th* 
unchallenged ballots, challenged ballots (which ramaln under seal) in nu.nbers 
sufficient to determine the outcome of tho election remain uncounted awaiting 
the.NLRa'3 decision. The Company has filed ob:ection« with the MLRS «oe)«ing to 
have the election set aside. The NLRB is currently reviewing the challenged 
votes and evalujiting the CompanyobjBctiona to the eiectior.. The hearing 
officer assigned to the esse has reconmended to the MLRB that e.rtain of th« 
disputed votes be counted and tnat the Cowpany's objections be rejected, if the 
NLRB upholds the ei-oti.on and eortiti.a tiic union, ana that decision is not 
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overturned by subsequent judicial proceedinga, the Cotnpany would be required 
under the federal labor laws to bargain in good faith with the union on mattera 
3uch At> wages, hours and other working conditions. Evan though Avondale will 
only agree to bargaining demands that con be economically justified, unxon 
certification may result in an increased risk that the union will engage in 
potentially disruptive activities such as strikes or picketing/ or that the 
Coaipaciy may incut highvc labor and operating costs. 

The union has also filed numerous unfair labor practice charges with the NLRB 
alleging that Avondale has committed a variety of violations of the National 
Labor Relations Aot principally Involving clalKls that employees vera wrongfully 
disciplined or discharged. Although the Company disputes these claims and is 
waging a vigorous defense, i f there is a finding against tha Company; depending 
on the facts of each case, the employee would be entitled to back pay from the 
time of his or her olaim until the resolution of the case. However, even i f 
there is a finding in favor of some of the claimanta with reapeot one OK 
more of the unfair labor practice clawns, managenwint believes that any judanent 
would not havt; a material impact on Avondale's financial condition, results of 
operations or cash flowo. 
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DRAFT FOR DISCUSSION ONLY 
PRIVILEGED AND CONFIDENTIAL 

OPTIONS MEMO: PROCUREMENT REFORM 

This memorandum addresses two areas of concem: 1) cost-accounting, i.e., federal dollars being 
used to support anti-union activity and/or challenges to NLRB unfair labor practice charges; and 
2) consideration oflabor relations practices, i.e., federal dollars supporting contractors who 
engage in illegal or unethical labor practices. The second area is addressed first, although any 
policy could encompass either or both. 

A. Responsibility Determinations. Suspension and Debarment 

1. Presidential Memorandum or Directive on "Responsible Contractors " (Could be 
styled as an executive order, but probably more appropriate as memorandum/directive). Order 
that the heads of all agencies, in conjunction with the OFPP, take all steps necessary to ensure 
that a contractor's labor relations record (particularly, NLRB violations) be considered in making 
responsibility determinations, and in egregious cases, in making suspension or debarment 
decisions. Following the issuance of this Presidential Directive or Memorandum, OFPP could 
issue a Procurement Policy Letter clarifying the importance of reviewing a contractor's record 
and suggesting specific criteria to be applied (e.g., a pattem of significant NLRB violations rather 
than a single instance). OFPP then would work with agencies to ensure adherence to the 
Memorandum or Directive. 

This directive could be issued on the basis of existing statutes and regulations. For 
instance, the FAR currently includes a requirement that a "responsible contractor" have "a 
satisfactory record of integrity and business ethics." 48 CFR 9.104-1(d). Additionally, poor labor 
relations records also could affect the FAR's requirement of a satisfactory past performance 
record. 48 CFR 9.104-l(c). The FAR's criteria for suspension and debarment include catch-all 
provisions ("any cause of so serious or compelling a nature that it affects the present responsibility 
of a Government contractor or subcontractor"). Additionally, there is language describing 
"offense(s) indicating a lack of business integrity or business honesty" in both suspension and 
debarment criteria, although that language seems to contemplate criminal convictions or civil 
judgments, rather than administrative charges. 

Another route would be to clarify the importance of these considerations through specific 
amendments to the FAR. 

2. Modify Existing Selection Criteria to Reflect A Prospective Contractor's Labor 
Relations Record. While it is possible to foresee circumstances in which a labor relations record 
is relevant to existing criteria for competitive bids (i.e., that labor relations problems significantly 
raised price or delayed performance), it is most likely that labor relations records will not be 
covered by existing FAR criteria. Changing the criteria to add a labor relations criterion (similar 
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to the environmental objectives criterion) almost certainly would require either regulatory change 
or more problematically, an Executive Order (similar to 11246-affirmative action). 

B. Cost-Accounting to Disallow Certain Anti-Union Activities. 

1. Presidential Memorandum or Directive to Clarify Scope of Appropriate Labor 
Relations Costs. (A memorandum or directive seems preferable to an executive order, although 
the latter option could be explored in greater detail). Order that the heads of all agencies, in 
cooperation with the OFPP, take all steps necessary to ensure that only reasonable costs oflabor 
relations be compensated by the federal govemment. As vnth Option A l , OFPP would expand 
upon the directive with a procurement policy letter and more specific guidance. 

This directive also could be issued on the basis of existing statutes and regulations. Not 
only does the FAR compel agencies to remain impartial in labor disputes, but it expressly states 
that contractor labor policies "are not acceptable bases for allowing costs in cost-reimbursement 
contracts or for recognition of costs in fixed-price contracts if they result in unreasonable 
(emphasis added) costs to the Government." 48 CFR 22.101-2(a). While the FAR allows the 
recoupment oflabor relations costs, it disallows certain costs of legal proceedings, including 
criminal and civil proceedings. It does not appear that the FAR on its face disallows all costs of 
defending against NLRB charges (unless "fraud or similar misconduct" are interpreted to 
encompass such charges). 

Enforcement of this Directive would depend on contractor agency audits of "reasonable 
costs" and could be difficult. These audits, most likely enforceable with respect to cost-
reimbursement contracts, would require extensive inquiry (since the costs might not be clearly 
segregated), but could save money. Perhaps most significantly, notice of the renewed attention 
might well deter contractors from using federal money in this way. 

2. Amend FAR to Disallow Costs Associated with Defense of NLRB Charges. 

This option would have the advantage of specificity, but would involve delay and 
considerable public comment. 

3. Presidential Memorandum or Directive Interpreting Impartiality to Require 
Neutrality with Regard to Union Activities. 

Modeled on existing statutory language in laws including JTPA, the President could issue 
a directive or memorandum ordering the heads of agencies and OFPP to take all steps necessary 
to require neutrality (neither "assist, promote or deter union organizing") with respect to union 
activities in the expenditure of federal contract dollars. The directive or memorandum could note 
that this action is necessary to effectuate the purpose of "impartiality" already recognized in the 
FAR, 48 CFR 22.101, and is consistent with other labor laws, including the NLRA. (This 
directive also might be styled as an executive order, although doing so may have disadvantages.) 
OFPP could interpret this directive with a policy procurement letter. 
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We will need to examine more closely the question of existing authority to take this 

course. 

4. Amend the FAR to Require Neutrality. 

Instead of interpreting existing regulations, which do allow the "costs of maintaining 
satisfactory relations between the contractor and its employees," the FAR could be amended to 
outlaw federal contract dollars for assisting, promoting or deterring union organizing. This route 
might win bipartisan support. 
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PROPOSED ELEMENTS OF GOVERNMENT CONTRACTING REFORM 

1. Reimbursement Reforms 

A. Amend FAR to expressly disallow any and all expenses related to 
influencing employees regarding unionization, both in evaluating bids for fixed price 
contracts as well as evaluating expenses in cost reimbursement contracts. Require 
bidders and contractors to maintain separate records on all such expenses. 

A number of statutes presently prohibit the use of govemment funds to promote, 
assist or deter union organizing. See, e^. Job Training Partnership Act, 29 U.S.C. § 
1553(c)(1), the National and Community Service Act, 42 U.S.C. § 12634(b)(1), Head 
Start, 42 U.S.C. § 9839(e). The Medicare statute limits provider reimbursement to 
"reasonable" costs and expressly provides that "[i]n determining such reasonable costs, 
costs incurred for activities directly related to influencing employees respecting 
unionization may not be included." 42 U.S.C. § 1395x(N). Because an employer's 
ideological activities are unrelated to the provision of goods and services to the 
govemment, they should not be recognized or reimbursed by the govemment. In order to 

\̂  incorporate this principle of neutrality into govemment contracting practice, the Federal 
Acquisition Regulation's provision on "labor relations costs", 48 CFR Ch. 1 
§ 31.205-22, should be amended to state that costs incurred for activities related to 
influencing employees respecting unionization are not allowable. This should include 
costs incurred by the contractor, its officers, directors, or employees, any labor relations 
consultant, legal advisor, or other individual or entity with whom the contractor contracts 
for such services. 

B. Amend FAR to expressly disallow any and all costs related to or resulting 
from unfair labor practice charges or complaints, both in evaluating bids for fixed 
price contracts as well as evaluating expenses in cost reimbursement contracts. 
Require bidders and contractors to maintain separate records on all such expenses. 

The FAR presently disallows defense costs for a variety of criminal and civil 
proceedings brought by the govemment, as well as penalties resulting from these 
proceedings. However, the civil proceedings for which costs are disallowed are limited to 
those in which a monetary penalty is, or could have been, imposed. Because the National 
Labor Relations Act does not include monetary penalties, the current regulations could be 
constmed as allowing defense costs for unfair labor practice proceedings brought by the 
General Counsel of the National Labor Relations Board.' The FAR should be amended to 
make clear that any and all costs relating to defending unfair labor practice charges and 

' The Board of Contract Appeals has in some instances disallowed fees relating to 
defense of NLRB complaints alleging unfair labor practices. 



complaints are not allowable, both in evaluating bids for fixed price contracts as well as 
reimbursement for cost reimbursement contracts. "Costs" should be broadly constmed to 
include all costs incurred by a contractor, whether before or afler the commencement of 
any such proceeding, including administrative and clerical expenses, legal services, 
including legal services performed by an employee of the contractor, cost of accountants 
and consultants, and pay of directors, officers and employees for time devoted to the 
proceeding. (This language tracks existing statutory and regulatory language regarding 
disallowance of defense costs for certain proceedings.) Similarly, back pay awards or 
monetary fines or penalties stemming from such proceedings should be disallowed. 

2. Responsible Contractor Determination 

The govemment's current contracfing policy is to do business only with 
responsible contractors ~ those contractors with the financial resources and ability to 
perform the contract, as well as a satisfactory performance record and business ethics. 
See 48 CFR Ch. 1 § 9.104-1 et seg. These "responsible contractor" requirements should 
be expanded to expressly take into account a bidder's compliance with federal and state 
law, on the ground that those contractors with a record of non-compliance are less likely 
to respect the legal requirements imposed on them by a govemment contract, resulfing in 
increased monitoring and compliance costs by the federal govemment. In addition, the 
definition of "responsible contractor" should be amended to specify that only those 
contractors who are able to demonstrate an ability to ensure a skilled, trained and stable 
workforce throughout the term of the contract shall be considered "responsible 
contractors." 

A. Pre-Qualification Disclosure. 
Prospecfive contractors should be required to disclose and certify information 

regarding any and all criminal, civil, and administrative proceedings commenced or 
pending against the contractor or its principals by federal or state govemments in the 
previous three years for alleged violations of federal or state law. Such information shall 
be made publicly available to the maximum extent permitted by law. 

B. Evaluation of Disclosed Information 
The prospective contractor's past and present compliance record should be taken 

into account in awarding govemment contracts, with violations of different types 
weighted as appropriate. In any case, any prospective contractor who has been held in 
contempt of court for violation of a substantive court order entered to remedy a violation 
of a federal statute shall not be considered a responsible contractor. 

C. Prerequisites for Award 
As a condition of being awarded a govemment contract, prospective contractors 

must demonstrate that they have in place a set of employment policies, including hiring 
policies, training policies, pay policies, and promotion policies designed to provide a 
skilled, trained and stable workforce throughout the term of the govemment contract, and 
specifically including: 



1. Policies ensuring that employees will not be disciplined or discharged 
except for good cause; 

2. Policies ensuring that decisions regarding employee retention, 
promotion, and transfer are made with due regard to the tenure and experience of such 
employees; and 

3. Other policies to reduce employee tumover and facilitate the 
development of a skilled, experienced, and trained workforce. 

3. Regulations on Labor Disputes 

The FAR presently contains provisions regarding the govemment's official policy 
of impartiality in labor disputes. Although the regulations claim to implement a policy of 
neutrality, in reality, they are extremely lopsided in favor of the contractor. For example, 
the regulations recognize as allowable certain costs related to fighting a strike, such as the 
cost of guards and extra legal fees. These and other aspects ofthe regulations on labor 
disputes should be amended to better reflect a policy of neutrality. 



BRIEFING PAPER ON "PROJECT LABOR AGREEMENTS " 
FOR FEDERAL CONSTRUCTION PROJECTS 

PROBLEM: Federal agencies are resistant to using Project Labor Agreements, a lawful 
and effective constmction management tool that has served the private sector well for 
decades in securing timely and cost-effective performance of major constmction projects. 
Whether through lack of information or misunderstanding of the applicable law, 
individual agencies have unjusfifiably deprived the federal govemment ofthe benefits 
and savings that could be achieved through appropriate use of such Agreements. 

PROPOSAL: By Executive Order, the President could instmct all federal departments 
and agencies regarding the propriety and benefits of lawful, nondiscriminatory Project 
Labor Agreements for the management and execution of constmction projects, direct 
agencies to consider specifying a lawful Project Labor Agreement on a case-by-case 
basis, as each project is formulated, and direct agencies to specify that constmction work 
be performed under a Project Labor Agreement in each case where its use is deemed 
appropriate. 

BACKGROUND 

A. THE NATURE OF PROJECT LABOR AGREEMENTS 

The private sector has long used Project Labor Agreements to obtain cost-effective 
completion of constmction projects, and such Agreements have played a key role in 
federal and state public works for many decades. A Project Labor Agreement ("PLA") is 
a comprehensive master agreement, often specified by the project owner and/or the 
owner's designated constmction manager, that sets wages, benefits and working 
conditions for all categories of constmction workers and all contractors and 
subcontractors involved in the project. Typically, the PLA forbids strikes, slowdowns or 
job dismptions, provides for an efficient dispute resolufion process, and stabilizes job 
conditions, for the life ofthe particular project, which may go on for many years. 
Bidding on the project is open to contractors on whatever basis the owner would 
ordinarily award work (e.g., competitive bidding, invitation-only bidding, negotiated 
bids), but whoever is awarded work must commit to and implement the PLA as a 



condition of working on that project. 

B. PROJECT LABOR AGREEMENTS ARE AUTHORIZED AND 
FREELY PERMITTED UNDER THE NATIONAL LABOR RELATIONS 
ACT 

The National Labor Relations Act, which covers labor relations in the private 
sector, makes it lawful for constmction industry employers to negotiate and enter into 
advance contracts with labor organizations that fix the wages, hours and working 
condifions that will apply on upcoming jobs. Under Secfion 8(0 of the NLRA, the parties 
to these so-called "pre-hire agreements" have great flexibility to tailor their arrangements 
to the varying needs of constmction users and contractors. 

For example, 8(f) agreements may be negofiated between one employer and one or 
more labor organizations, or between several contractors and one or more labor 
organizations; they can be stmctured to cover only a single project or to cover all work 
performed in a designated area; they may forbid strikes, walkouts or slowdowns; they 
may mandate Altemative Dispute Resolution processes, in lieu of litigation, to resolve all 
disputes ranging fi-om individual grievances to jurisdictional conflicts; the employers can 
take all responsibility for recmfing workers, or the agreement may specify a 
nondiscriminatory hiring hall agency for referring job candidates to employers, or the 
parties may allocate recmitment in some other fashion; and the agreement's duration may 
be fied to the durafion of a project or may mn for a fixed period of time. Project owners 
and/or constmcfion managers may choose to become actual parties to a particular 
agreement, or they may simply specify the terms and conditions that must be included. 

Though 8(f) agreements can be negotiated in advance of a project, the parties are 
sfill subject to the usual federal law prohibitions against discrimination on such grounds 
as race, sex, age, ethnicity, religion, disability, union or non-union sympathies, and other 
specified factors. The standard federal law applies to the parties' enforcement and 
administration of their 8(f) agreements, except for two special advantages given to 
employees and employers (but not to labor organizations): (1) employees working under 
an 8(f) contract have the special right to petition for NLRB elections during the contract 
term~for example, to decertify the union, whereas NLRB elections are ordinarily barred 
during a collective bargaining agreement; and (2) employers who sign an 8(f) agreement 
do not thereby incur any future duty to bargain with any labor organization for a new 
agreement after that contract expires, whereas the usual collective bargaining relationship 
requires continued dealings. 



C. GOVERNMENTAL PURCHASERS OF CONSTRUCTION MAY 
USE PROJECT LABOR AGREEMENTS WITHOUT INFRINGING ON 
THE NLRA 

1. According to the U.S. Department of Labor, Project Labor Agreements have 
historically been a feature of some of this country's most prominent public aiid private 
sector constmction projects, including the Grand Coulee Dam and the New York World's 
Fair facilities. Indeed, during and after World War II the federal govemment encouraged 
the use of Project Agreements by its own agencies in the constmction of atomic energy 
and other important defense installations, for reasons of efficiency.' 

PLA's proliferated further during the 1970's, and the success of PLA's on major 
private sector undertakings of that era-including the Alaska Pipeline and Walt Disney 
World projects-encouraged state and local govemments to take greater advantage of that 
constmction management tool in their public work projects. The use of PLA's at the state 
and municipal level grew for many years despite some unresolved questions about a 
possible conflict with the National Labor Relations Act, under broad NLRA preemption 
doctrine. 

2. The Supreme Court finally removed any doubt three years ago, with its unanimous 
decision in the Boston Harbor case (Building and Constmction Trades Council v. 
Associated Builders and Contractors, i 13 S.Ct. 1190 (1993)). The Boston Harbor 
decision makes it clear that that when a public agency undertakes a public works project, 
that govemment agency acting as a "proprietor" and "purchaser" has at least the same 
prerogatives to establish the labor relations policy and working conditions on its project 
through an 8(f) Project Labor Agreement as would a private owner. In the Court's words, 
"[t]o the extent that a private purchaser may choose a contractor based upon that 
contractor's willingness to enter into a prehire agreement, a public entity as purchaser 
should be permitted to do the same." 113 S.Ct. at 1198 (emphasis in original). 

' See U.S. Department of Labor, Labor Management Services Administration, The 
Bargaining Structure in Construction: Problems and Prospects 14 (1980); 2 NLRB, Legislative 
History ofthe Labor Management Reporting and Disclosure Act of1959, at 1578 (memorandum 
of Representatives Udall and Thompson, also cited in Woelke «fe Romero Framing Co.v. NLRB. 
456 U.S. 645, 662 n. 2 (1982)). The Govemment's Brief to the Supreme Court in Boston 
Harbor, infra, summarizes at greater length the history of PLA's on state and federal public 
works projects, including Congressional hearing testimony from contractors and others involved 
in major projects for, e.g., the Atomic Energy Commission, the Army Corps of Engineers, the 
Department ofthe Navy, and the General Services Administration. Brief for Petitioners at 14, 
30-32 and nn. 15, 16. 



3. Because the Boston Harbor case involved a PLA enforced on a state public works 
project by a state agency, the Supreme Court did not directly rule on whether federal 
govemment entities, procuring federal constmction work, have the same prerogatives 
under the NLRA as state and local govemments and private project owners. But to the 
extent that the applicable NLRA preemption doctrine applies to federal as well as state 
agencies, the logic of Boston Harbor dictates the same result whether the "purchaser" is a 
federal or state govemment entity. 

4. In particular, under the doctrine of Machinists v. Wisconsin Emplovment Relations 
Commission, the NLRA might arguably limit a federal agency's attempt to "regulate" 
activifies that Congress intended to be left solely to "the free play of economic forces." 
427 U.S. 132, 140 (1976). But the use of PLA's on public works projects does not 
implicate the Machinists doctrine, for the Supreme Court in Boston Harbor clearly mled 
that a govemment entity acts only as a "proprietor," not a "regulator," by specifying a 
PLA when procuring public constmction. The Court specifically distinguished that 
situafion from a case where a public agency effectively "regulated" in the NLRA area by 
basing its procurement decisions on "conduct unrelated to the employer's performance of 
contractual obligations to the state," in order "to deter NLRA violations." Boston Harbor. 
113 S.Ct. at 1197, discussing Wisconsin Dept. of Industrv v. Gould. Inc.. 475 U.S. 282 
(I986)(NLRA preempted state debarment statute disqualifying NLRA repeat violators 
from awards of state contracts). 

5. Though the Supreme Court has not yet addressed PLA's on federal projects, the U.S. 
Court of Appeals for the Sixth Circuit did resolve that issue in a case involving the use of 
a PLA on a DOE project. Phoenix Engineering v. MK-Ferguson of Oak Ridge Co.. 966 
F.2d 1513 (6th Cir. 1992). The Court of Appeals specifically concluded that the 
Department of Energy acted as a "purchaser" rather than a "regulator" with respect to a 
PLA that addressed the economic need to avoid dismptive strikes on the jobsite. 
Accordingly, the NLRA could not foreclose the agency's negotiation of a PLA with a 
local area building trades council.^ 

6. Finally, the use of PLA's on federal constmction projects would not conflict with the 
D.C. Circuit's recent decision in Chamber of Commerce v. Reich, which invoked NLRA 
preemption doctrine to set aside President Clinton's Executive Order debarring 

^ The Court of Appeals also concluded that Congress did not intend to leave constmction 
industry prehire agreements completely "unregulated," but, rather, specifically provided for such 
agreements under Section 8(f) of the NLRA. For this reason as well, the Machinists preemption 
doctrine was found inapplicable. 966 F.2d at 1523-1524. 



contractors that permanently replaced their striking employees. 74 F.3d 1322, 
reconsideration denied, 83 F.3d 439, rehearing en banc denied, 83 F.3d 442 (D.C. Cir. 
1996). Though the reasoning and result in that case are at odds with the Supreme Court's 
Boston Harbor decision and the D.C. Circuit's own controlling precedent in AFL-CIO v. 
Kahn, 618 F.2d 784 (D.C. Cir.)(en banc), the Executive Order at issue in that case can be 
distinguished in any event. 

First, the Supreme Court made clear in Boston Harbor, inclusion of a PLA in a bid 
specification does not disqualify or debar any employer from seeking the award of work. 
113 S.Ct. at 1198. Moreover, a policy of considering use of PLA's in each case, and 
specifying them where the procuring agency finds it appropriate, for reasons related to the 
performance of contractual obligafions to the govemment, does not rise to the level of 
"regulation." As the Supreme Court has repeatedly "emphasized," impermissible 
"regulation" does not occur merely because govemmental purchasing decisions are 
"influenced by labor considerations." Boston Harbor. 113 S.Ct. at 1197. 

D. FEDERAL PROCUREMENT LAW AND RULES 

1. Use of PLA's in federal constmction projects should not conflict with the Competition 
in Contracting Act of 1984, 41 U.S.C. §§ 251-260, which seeks to maximize competition 
in federal procurement of property and services, or with the recently enacted Federal 
Acquisition Streamlining Act of 1994,>.L. 103-355. 

Those statutes arguably do not apply in situations where a federal agency retains a 
constmction manager or general contractor, and that firm negotiates and enters into a 
PLA without binding the federal govemment. See Phoenix Engineering. 966 F.2d at 
1525-1526. 

In any event, there is nothing inherently anti-competititve in stabilizing labor 
relations on a project and securing conditions beneficial to the govemment, through 
specification of or negofiation of a PLA. As the Supreme Court explained in Boston 
Harbor, such action does not artificially restrict the pool of eligible contractors, since no 
prospective bidder is excluded from the oppportunity to bid on or apply for a govemment 
contract. Moreover, obtaining a federal contract award is a privilege, not an entitlement, 
and federal law does not mandate that the govemment ignore its own sound business 
considerations when determining the specificiations for its contracts. Not every basis on 
which seekers of contracts might theoretically "compete" with each other would provide a 
substantial benefit to the federal govemment, and eliminating disputes over certain factors 
would not jeopardize the statutory goals. 



2. The Federal Acquisition Regulation, similarly, should not apply to a retained 
constmction management firm's negotiating and entering into a comprehensive PLA on a 
federal project. And no provision in the FAR has been shown categorically to prohibit 
federal agencies from specifying use of a lawflil, nondiscriminatory PLA where, in the 
agency's view, the PLA would further the govemment's interests in obtaining cost-
effective performance of the project. 

3. Additionally, any argument that current procurement mles or policies preclude 
specification and use of Project Labor Agreements on federal constmction projects would 
seem to raise the same "preemption" or NLRA conflict problem identified by the D.C. 
Circuit in Chamber of Commerce v. Reich, supra. Indeed, the Court of Appeals in that 
case cited as potentially unlawful the Bush Administration's prohibition on PLA's, which 
was subsequently revoked: "we must doubt the legality of President Bush's Execufive 
Order 12,818...that banned govemment contractors from entering into pre-hire 
agreements under §8(f)." 74 F.3d at 1337. I f the Execufive Branch could not lawfiilly 
preclude PLA's through a Presidential directive because of conflict with the NLRA, the 
NLRA would logically prevent the Executive fi-om achieving the same result through 
other administrative action, such as interpretation (or misinterpretation) of its regulations 
and policies. 

Moreover, the same "NLRA preemption" problem would arise if federal agencies 
were to constme procurement statutes as categorical impediments to the use of PLA's that 
the NLRA specifically permits. Indeed, the D.C. Circuit in Chamber of Commerce v. 
Reich confronted and specifically rejected the govemment's argument that subsequently 
enacted federal procurement legislation "tmmps" the NLRA. Citing the "cardinal mle 
that repeals by implication are not favored," the Court of Appeals explained that the 
subsequent procurement legislation could not be constmed to override the earlier NLRA -
unless it "expressly contradicts the original act," or unless such a constmction is 
"absolutely necessary" in order to give "any meaning at all" to the later enactment. 74 
F.3d at 1333 (citations and intemal punctuation omitted). The Circuit Court found no hint 
of that justification, for "[t]he Procurement Act was designed to address broad concems 
quite different from the more focused question of the appropriate balance of power 
between management and labor in collective bargaining"-indeed, "nothing in the 
Procurement Act...addresses labor relations." 74 F.3d at 1333. 

E. SAMPLE FEATURES OF PROJECT LABOR AGREEMENT 
SPECIFICATIONS 

There are a variety of ways in which public agencies may formulate lawful 



Executive Orders permitting specification of Project Labor Agreements for appropriate 
projects, as well as bidding specifications for PLA's. Attached to this Briefing Paper are 
some illustrative documents, including the Executive Order promulgated by Govemor 
Whitman of New Jersey. While particular specifications and PLA's vary, the following 
components are a few of the features that might reasonably be considered for a federal 
program: 

1. Open and non-discriminatory bidding 

No potential bidder is required to be party to a Project Labor Agreement (or to any 
other form of collective bargaining agreement) as a condition of obtaining an award. Nor 
is any bidder given an advantage solely by virtue of having a PLA or other labor 
agreement in effect. Rather, competition for a contract award is open to all candidates on 
the same basis, without regard to their status as "union" or "non-union" employers. Thus 
the bid specification in itself neither restricts the pool of competition nor grants a "union 
labor" preference. 

2. Nondiscrimination in hiring 

Employers must refi-ain from unlawful discrimination in hiring, including 
discrimination on the basis of an employee's union or non-union affiliation or 
sympathies. To the extent the PLA calls for employers to hire workers fi-om a labor 
referral source such as a union hiring hall, that referral agency must be open to all 
qualified applicants on a fair and equal basis and must operate in a fair and 
nondiscriminatory manner. Lawful affirmative action requirements may also be 
specified. PLA's may build in lawful hiring preferences for workers from the 
surrounding community or other defined geographic area, and they may establish special 
training opportunities to expand the labor pool and increase opportunities for participation 
by disadvantaged and low income workers. 

3. No-strike commitment and effective dispute resolution mechanisms 

PLA's typically ban strikes and work stopppages for the duration ofthe project. 
Labor-management disputes are relegated to a binding dispute resolution process such as 
arbitration. Expedited ADR procedures may be provided to increase savings and 
efficiency. 



4. Establishment of wages and benefits 

Under the PLA, uniform levels of wages and benefits would be fixed for all 
classifications of workers needed on the project. The PLA could help to control costs 
fiirther by specifying at the outset that the designated rates remain in place for the 
duration ofthe project, regardless of market increases. 

5. Labor-Management Cooperation 

A PLA may provide for ongoing labor-management cooperation and involvement 
through such vehicles as joint productivity, safety and/or training committees, partnership 
initiatives, and other programs found to be effective in maintaining a high performance 
workplace. 


