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STATE Of' MIN~IESOTA 

OF;FIC~E OF THE ATTORNE.\'. GENERAL 
WWW.AG.ST ATE.MN.US 

TO. PUBLIC HEAT. TH GROUPS, LlllGA TlNG OAiE: 3112198 

STATE ATTORNEYS, WASHINGTON 
POLICY MA.KERS 

FROM: Luanne Nybi::rg ?HONE; 

445 Minnesota St., #1400 FA>'.: 

St. Paul, 1vfN 55101·2131 
DETERMINED TO BE AN TTY. 

U l'• ! , i ., \ 0 ! i'\J-1. ! I \; L. l 1.I. \ A __ ,n r. 1 '\:'~-,--r, r-···· r-: n(IA\ R\~a-1~~\ 

\N\T!ALS:~UATE: ~ \ 3 C8f'VFl:8£i\t'J;/,+bFACSHllLE 

( 612) 2.15-15 J 3 
(612) 297-4036 

(612) 297-7206 

COMMENTS: .As you know, the cocrt reporter who r:nvns l'ights to the dally w1oft.ici:d transcrip~ 
does not permit us to provide unliwt.ed lCcess to the Mir.r!esota trial transcripts. Wi1ile wi; arc 
able to provide limited access to the public health community, government officials llnd to cthe.% 
state tobacco litigants on a. buJk'tm board, the transcripts may not be copied, ~.Ci.str;butoo 0r 
posted for general use, nor may anyone give the password to others. 

Unfortunately, the somei..loe ha..;; \·i-?lated the a.c:cess condhfon~ and given 1!1e pas~; words or 
fon.varded transcripts to unauthorized persons who have po~ed them for i.miimit'!'d :J<:ct::~~s As a 
result, v.re are chrmging the password ar.d. access codes. 

We sre working bard to p0st as much as possible on 1,)ur web :iite about the trial, but i.f peoplt~ 
continue to di..,r£gard tht cor1ditions of ac(ess we wUl no longtt be able ill pos1 the tra1r.$cr~rits 
for anyone. 

Following, you "'in find the :::1ew ·user narr..1c and pass·,..:cAd, but under no circu.m.!t@c.-es slal'ndd 
you gh-e thb· irifonM.Jion out to another party. If you agree to the ab::ive condition~:. you may 
access the Minnesota Tobac:;c1 trial transcripts at the £'011011.ing .lddress: 
\\'W\'.r.ag.state.mn.uSoi'pre~)s/tr;ltls·~ripts.q:-y. A sc:ree11 will come up showing various tran::;cript5. 
When you dick on one you warn, a screen \ViU appear that asks for a u:.er name. The use1· name 
is visitor a.."ld the pr~f.1-' ... :)rd is 56al 2b. 

FOR TRANSMISSION -"ROSI.EMS, PL.EASE CALL FAX OPERATOR: Deanrie it (6111) Z97·J576 
OR RECEPTIONIST AT: (612) 296-7575 ____________________________ ,,_ _____________________________ .... __ 
The infonnation containrd in thiJ. F;,x m~ssaa•! is artomi;y.-elient or w.~-:k product fRl\'1Lf.~E;J> ll.!•d1or CONJo'IIJ.EJ\iTLtl 
INf.'ORi\1ATlON:. It i5 1ntf:ndc:d only for th: use of the iNlivi~uai or ent~ry n11m.cd below. Jf th: 1'<"-lldet c•f this Fax is not rJ!r, 
iittcr.dtcl rec~pknt, o:· the erT?lc~·ee ore.gent re.;JiVn!:iblc: <o deEver il to :he in:.endi:d l'<:cip~en1, y•ll.: arc berel~) n')~iflr:d that 8''1;.' 

disse:mir..ati()n, dimiburicn, o:- ~pyi:.g of fais communir.ati.1)n is ~'ictly prohibited. Furtl1~orc, ;t•'ll ~:~enM {a.; rebain from 
i:xarr.l11ing the mSlerials, (b,~ immcdio1trly n'itify the Se:I1ding p~~rso11 c•f the mist:!k<\ and (c) abide by th..: 'rnLlir:g pcrs"n's 
imtruct·.o:is regarding the ret..i.rn of th<.: rlocume.nf.($).x 
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STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

LAW ENFORCEMENT SECTION 

Hubert H. Humphrey III 
Anomey General TRANSMISSION B\' FACSIMILE 

TO:Karen Lightfoot 202-225-4784 Jim Hawley 202-216-0938 

Suite 1400 NCL Tower 
445 Minnesota Street 
St. Paul, :MN 55101 

Tele No.: (612) 296-7575 

JeffTei1z 202-224-3533 Toby Donenfeldt 202-456-6265 

Jerry Mande 202-456-6027 Harriet Rabb 202-690-7998 

Bob Van Huevelen 202-224-7776 Lance Bultena 202-224-0326 

Mitch Zeller JOl-594-6777 John Gil.man 202·224-8438 

FROM: Luanne Nyberg PHONE (612) 21S-Ull FAX (612) 297-4036 

DATE: March 13 

NUMBER OF PAGES (induding cover page) 6 

Minnesota Tobacco Trial Order Sanctioning British American Tobacco for 'lack 
of compliance with and violation of the Coutt's January 5 Order: regarding the 
production of two witnNses for deposition. 

Sanctions include: 

1. Striking all privilege claims regrind documents associated with these two 
wltnnaes - document must be produced to plainti"• "immediately" 
2. Jury mey be lnstruated that theae witnesses were not produced, that the 
destruction of three cases of files on amoking and health were destroyed, with no 
Index, and that they can assume what these wltnessea would hllve aaid would 
have been unfavorable to defendants. 
3. Defendants must pay all costs related to these matters. 
4. Vat more sanctions may be imposed at a later date. 

FOR TRANSMISSION PROBLEMS, PLEASE CALL Deanne at 612·297 .. 3578. 

The intonnation contained in this Fax is intended only for the \Ll;C of the indiviaual or entity narne<J a~ove. If the: reader of thi:s 

fax is not the intended recipient, or the employ~ or 11gerit responsible: to deliver it to the intended rccipi~nt, )'QU are requested to 

(a) refrain from examining the millerialll, (b) immediately notify the sending pcr.;on or the mistake, and (c) abidiz by any 
instructions of the sending person regarding the reUlm of the: <l~ument(s). 

AG~60421 vi 
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STATE OF MINNESOTA 

COLJNTY OF RAMSEY 

1llE STA TE OF MINNESOTA, 

BY HUBERT H. HUMPHREY, III. 
ITS AITORNEY GENERAL, 

and 

BLUE CROSS AND BLUE SHIELD 
OF MINNESOTA, 

Plaintiffs, 

T-196 P.~2/06 Job-941 

DISTRICT COURT 

.SECOND JUDICIAL DISTIUCT 

Cue Type: Other Civil 

COURT FILE NO. C.-94-8565 

vs. 
ORDER IMPOSING SANCTIONS 

FOR FAILURE TO COMPLY WITH 
ORDER OF JANUARY 5, 1998 

PHILIP MORRIS INCORPORATED, 
R.1. REYNOLDS TOBACCO COMPANY. 
BROWN & WIUJAMSON TOBACCO CORPORATION, 
B.A.T. INDUSTRJES P.L.C., 
BRmSH-AMBRICAN TOBACCO COMPANY LIMITED. 
BAT (U .K. & EXPORT) LIMITED, 
LORILLARD TOBACCO COMPANY, 
nm AMERICAN TOBACCO COMP MTY, 
LIGGBTI GROUP, INC., 
1lIE COUNCIL FOR TOBACCO RESEARCH ~ U.S.A .• INC., 
and THE TOBACCO INSTITUTE, INC., 

Defendants. 

WHEREAS, after numerous attemptc;1 to obtain the testimony of four witnesses 

requested by the Plaintiffs through cooperation with Defendants British-American Tobacco 

Company e'BATCo") and B.A.T. IndusUi~, p.l.c. ("'BATind.") and through Letters of Request 

via the Hague Convention, this Court issued an Order: 

1 S11e Exhibit 1 attached hereto and made a part hereof. 
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Finding that Dr. Ray Thornton and Mr. Alan Heard are under the control of 

BATCO and BAT Jnd.; 

Ordering Mr. Heard and Dr. Thomton to appear for deposition before rhis Court · 

at the Ramsey County Courthouse beginning January 12, 1998; and 

Orderiq Defendants BATCo and ;BAT Ind. to take whatever steps necessary to . . . . . 

ensure th~ appearance of Mr. Heard and Dr. Thornton for deposition in St. Paul on January 12; 

, (See Order Requiring Former Employees of BATCo to Appear for Deposition, filed January 5, 

1998 (CLAD# 1929) (herein "January S Order")); 
..;· ... 

-.~:"" 

WHEREAS, on January 9, 1998, BATCo moved for modification of the Court's January 

5 Order to pennit the deposition to take place in London instead of St. Paul on some unspecified 

date "in the next few weeks" instead of January 12, 1998 (see BATCo's Notice of Motion and 

Motion for Modification of the Court's Order of January 5, 1998, filed January 9, 1998 (CLAD# 

19(,())); 

WHEREAS, the witnesses did not appear as ordered; thus the Court now finds: 

l. Defendants BA~O and BAT Ind. did not take whatever steps were. 

necessary to ensure the appearance of Mr. Heard and Dr. Thornton for deposition in St. Pa~ on 

January 12, 1998. 

2. Plaintiffs have be.en substantially prejudiced by their inability to obtain 

testimony from either Dr. Thornton or Mr. Heard before trial. 

Based on the record. submissions, and representations and arguments of counsel 

IT IS HEREBY ORDERED as sanctions for DefendanL'i' lack of compliance with and 

violation of the Court's January 5 Order: 

A. Any foundation objection is deemed waived for all documenu offered by the 

Plaintiff & which: 



MAR-23-98 15:09 From: 
T-196 P.04/06 Job-941 

(1) on their f~ appear to be authored, signed by, copied to, or received by 
·~· - .(:" 

either Mr. Alan Heard or Dr. Ray Thornton, or 

(2) were authored by a BATCo orBATIJKE scientist or were received from 

BATCO contract research laboratories during the time Mr. Heard ( 10/ln9 -1/31/92) or Dr. 

Thornton (11119/62- 12131/93) worked at·BATCo; or 

(3) were authored by BAT consultants P. Lee or Dr. F.J.C. Roe because Dr. 

Thornton and Mr. Heard worked with those paid consult.ants and solicite.d comments and 

opinions from them. 

B. The Coun deems D11e and admitted any statement made in any documents offered 

by the Plaintiffs which fit into any of the three categories listed in paragraph A. above and 

precludes BATCo, BAnJKE, or BAT Ind. from offering testimony disputing those statements. 

C. The Court strikes the privilege claims which BAT Ind. and BATCoJBA TUKE 

have made as to all documents on their privilege logs which either reference Dr. Thornton or Mr. 

Heard or those which were authored by, received by, or copied to Dr. ThomLOn or Mr. Heard and 

orders that BAT Ind. and BATColBATIJKE immediately produce those documents in their 

entirety to che Plaintiffs (such docmnems are listed on Exhibit A to Affidavit of Martha K. Wivell 

dated January 21. 1998). 

D. The coon may instruct the jury BS follow&; 

"You arc instructed that the Court ordered Mr. Alan Heard and Dr. Ra.y l11omtoil 

to appear and give testimony in this case. Both men have consulting agreements with BATCo's 

lawye.no. The Court found Mr. Heard and Dr. Tbornron to be under the control of BA TCo and 

3 
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T-196 P.05/06 Jcb·9~i 

BAT Ind. The Court also ordered that BAT Ind. and BA TCo 'take whar.ever steps required and 

necessary' to ensure their appearance. BATCo paid the corporate counsel for BAT Ind. to 

represent Mr. Heard and Dr. Thornton; and those counsel opposed the appearance by Mr. fft".ard 

and Dr. Thornton in this cue. The wimesfieli did not appear as ordered by the Court. They did 

not give testimony in this case. Furthennore. three cases of files containing smoking and health 

documents belonging to D.G. {Geoff) Felton, BATCo's retired Research and Development 

Manager and Smoking and Health Advisor, were destroye.d in approximately July 1985. No index 

.• was made of their .contents ... Ibe person most knowled~eable about the destruction of Felton's 

files is Dr. Ray Thornton. 

"You are instJUcred that if a party fails to call a person who possesses knowledge 

about the facts in issue and who is reasonably available to the party, and who is not equally 

available to the other side. then you may infer that tbe testimony of that witness is unfavorable to 

the party who could have called hlm but did not. 2 If a party destroys documents within that 

party's control and fails to provide a satisfactory explanation ror doing so, you are pennitted to 

infer that the evidence. if produce.d, would have been unfavorable to that party."3 

2 Su 1 F.dwarrl l Devin: et at Fajeral Jucy Pmcpce and Tnstmctinm; (4rh t--4. 1 CJR7) § 72.1 ~ 

3 Ss'1 ffxku•ted Mut Jn& Cg V Lj"MhfieJd frecjsion Componenu. Inc., 456 N .W .2d 434, 436·37 (Minn. 199< 
npolly y Nicollet HoLel. 104 N.W.2d 721, 728 (Minn. 1900); Oloyei y. pIC Cga>,, 6 F.3d 1318, 1329·30 (91.h Cir. 1993 
linl®P v. Isuzu MOJ,Of$. Ltd, 910 P.Supp. 1473. 1494 (D. MonL 1995); Bice y. U.S,. 917 F.Supp. 17, 19 (D.D.C. 1996 
·al.so 3 De~ill el al.,~§ 72.16. 

4 
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E. The CoW't prohibits any Defendant from mentioning the Cohon Analysis 

conducted as part of the preparation of the "Compendium of Epidemiology" compiled by Dr_ 

Thornton and prohibiting the Compendium of Epidemiology from coming into evidence. 

F. A!> mandated by the Minnesota Rules of Civil Procedure, sanctions are imposed for 

failure to obey an Order ot the Coun; Defendanrs BATCo and BAT Ind. are ordered to pay 

Plaintiffs the reasonable expenses, including attorneys' fees, incurred in trying to obtain the 

deposition testimony of Mr. Heard and Dr. Thornton, including but not limited to: 

.(.1) _ fees and costs incurred in hiring solicitors and barristers in the United 

Kingdom lo obtain their testimony pursuant to the Hag'le Convention as well u any costs or 

taxing fees which might be awarde.d to Herbert Smith by the English Courts; 

(2) fees and costs incurred in preparing for the depositions of Mr. Heard and 

Dr. Thornton and in preparing Plaintiffs' motions to compel and motion for sanctions. 

To assist the Court in decermining the appropriate amount, Plaintiffs shall within rhUty (30) days 

submit their affidavit of costs and expenses, including attorneys' fees, incwn:d becawe of 

Defendants' failure to obey the January 5 Order. 

G. ~ Coun will consider finding, at the close of eviden~. personal jurisdiction over 

BAT Ind. not only under the basis asserted by Plaintiffs in response to the Summary Judgement 

Motion brought by BAT Ind. but also as a sanction for dlacovery misconduct and an additi()naJ 

appropriate sanction for violation of llUs Coun's Order. 

Dat~.d this 2ht day of March, 1998. 

llllHF.ARD.ORD 

5 

ls/Kenneth J. Fitl,uatcick 
Kenneth J. Fitzpatriok 
Judge of District Coun 
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STATE OF MINNESOTA 

OFFICE OF THE ATTORNEY GENERAL 
WWW.AG.STATE.MN.US 

TO: PUBLIC HEAL TII GROUPS, LITIGATING DATE: March 23, 1998 

FROM; 

STATE ATTOIU\TEYS, WASHINGTON 
POLICY MAKERS 

Luanne Nyberg 
445 Minnesota St .• #1400 
St. Paul, MN 55101-2131 

DETERMINED TO BE AN 

PHONE: 

FAA: 

TTY: 

!.<:::·.''.";IS ,-p;:,,·;v;:= M~111l~ 
3 1~·~1T1AL::J: ~ DATc: o ' cel<lFIJ>13m'fAt F4CSIMILE 

(612) 215-1533 
(612) 297-4036 

(612) 297-7206 

P.02 

COMMENTS: The court reporter who owns rights to the daily unofficial transcripts is again 
graciously enabling us to provide the public health community, government officials and other 
state tobacco litigants limited access to the tobacco trial transcripts. These may not be copied, 
redistributed or posted for general use, nor may anyone give the password to others. It seems 
that the unauthorized reproduction of the transcripts was due to a hacker rather than to a leak and 
we thank you for respecting the limited access conditions under which we are able to make this 
infonnation available. 

Following, you will find the current user name and pa.ssword, but under no circumsttlnces 
,'fhould you give this information out to another party. If you agree to the above conditions, you 
may access the Minnesota Tobacco trial transcripts at the follo\\iing address: 
\lf"MV.ag.state.mn.us/press/transcripts.qry. A screen will come up sho~ing various transcripts. 
When you click on one you want, a screen will a.ppcar that asks for a user name. The user name 
is visitor and the password is 56a 12b. 

FOR TRANSMfSSION PROBLEMS, PLEASE CALL FAX OPERATOR: Deanne at (612) 297-3578 
OR RECEPTIONIST AT: (612) 296-7575 

The information contained in this Fax mesuge is altomey·clitnt or work prQduct PRIVILEGED end/or CO?l.TIDENTIAL 
INFORMATION. It is intend~ only for the use of thd individual or entity named below. If the reader of !his Fax is not the 
intended recipient, or Ule employee or agent responsible to deliver it to the intended recipient, you are hereby notified thal any 
dissemination, distribution, or copying of this oommunication is strictly prohibited. Fllrthc:morc:, you should (a) ~frain from 
examining the ma~erials, (?) immediately notify the sending person of the mistake., and (c) abide bj' the sendin~ persoo's 
instructions regarding the: ret.Jm cf the documenl(s).x 

AG:11373S ..,1 
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STATE OF MINNESOTA 

OFFICE OF THE ATTOR..~EY GENERAL 

TO: 

FROM: 

WWW.AG.STATE.MN.US 

People interested in Tobacco Control Policy 
& Minnesota Trial 

Luanne Nyberg 
445 Minnesota St., #1400 
St. Paul, MN 55101-2131 

DETERM'.NED TO BE AN 

DATE: 2117198 

PHONE: 

FAX; 

TTY: 

(612) 215-1533 
(612) 297-4036 

(612) 297-7206 

/.= :. :~i<:::~-;-;:,'.;:\~;v=: r.~ARKING 
l.\:;T/,.';.~J:_--@__Qt'\'i-i:::.lo\-iq f;OO!fFIMi'flhf't FACSIMILE 

NUMBER OF PAGE"S (including oover page): 

COMMENTS: As you may know, because of contractual issues with the unofficial court reporter, 
we had to stop offering unlimited access to the daily transcripts of the Minnesota tobacco 
litigation. We can) however, offer transcript access to the public health community, to 
government officials, and to other state tobacco litigants, UNDER THE FOLLOWING 
CONDITIONS: 

"' The transcript is for your use only. Do not forward, copy, redistribute or post this 
transcript for general use~ in any form. 

* Please do not give the password to other people. 
• Understand that this is an UNOFFICIAL transcript. 

If you agree to the above conditions, you may access the Minnesota Tobacco trial transcripts at 
the follov.i.ng address: 

http://www.ag.state.mn.us/press/traruicripts/qry 
A screen Y-ill come up showing various transcripts. When you click on one you want, a screen 
will appear that asks for a user name. 

User name: guest 
Password: 3 ln35r 

FOR TRANSMISSION PROBLEMS, Pl.EASE CALJ.. FAA OPERATOR: Deanne at (612) 297-3578 
OR RECEPTIONIST AT: {612) 296-7575 

The information contllined in this Fax rnc:Ssage is attorney-client or wOl'k product PRIVILEGED and/or CONFIDENTIAL 
INFORMATION. lt is intended only for the use of the individual or enti"ty named below. If the reader of this Fax is not the 
intended rccipieot, or the employee or agent responsible 10 deliver it to th~ intended recipient, you are hereby notified that any 
dissemination, distribution, or copying of this communication is strictly probit>itc:d. Furthennore, you should (a) refrain from 
examining the materials, (b) immcdiatdy notify che sending pcnon of the mistake, and (c) abide by the sen.ding perSQn's 
instruc;;tions regardlng the return of the document(~).x 

AG; 113738 v1 
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STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

ffi.JBERT H. HUMPHREY m 
14.l'?Oll."ffi.V CENUAL 

I.AW ENl'OP.CEMl!..'IT 5BCllOl< 
sum: :•_~, 
..,5 MJ.l'ISt.<,()TA STf<E:llT 
ST. t' .. _IJl, Ml'< 55101-~\3! 
TF.lEPl-l()NE: (Iii~) ~MS7S 

More Hot Quotes from Minnesota's Tobacco Trial 

Quote Sheet #2 
Februal"}'· 6- February 11 

Tuba&co..Companies Manipulated Cifjarette DesiiD to Maintain Nicotine Addiction 

"What the industry was concerned with, in the face of lowering tar, is the problem they would 
face if nicotine levels drop_ped ... They didn't want to go out of business." 
- Stanford University Biochemical Engineering Professor Channir.g Robertson 

"We couldn't figure out why it was that Marlboro was taking off in sales." 
- David Bernick, attorney for Brown and Williamson 

1'The secret of Marlboro is ammonia ... Ammonia does many good things." 
- 1989 Brown & Williamson document 

"They kne\.\-- the jmportance of pH and its relationship to the freebase effect and other effects." 
- Stanford University Biochemical Engineering Professor Channing Robertson 

"lbis time period corresponds to the dramatic sales increase Philip Mon·is made from 1965 to 
1974." 
- RJR document discussing the fact that Philip Morris begtm using an ammoniatedform of 
tobacco in 1965 and steadily increased its use thtough 1974 

"Sweets or confectioneries containing nicotine carry the danger of over-dosage - nicotine is an 
acute poison." 
- BAT document '"The Product in the Early 1980s, " which discusses new products if cigarettes 
become ''socially undesirable" 

~·rt does not follow that future alternative 'Product X' would sustain a profit level above most 
other product/ business activities unless, like tobacco, it. was associated with dependence." 
- BAT document 'The Product in the Early 1980s, ''which discusses new products if cigarettes 
become "socianv undesirable" 

"(The company is looking for] a socially acceptable addictive product... .the essential constituent 
is most likely to be nicotine or a direct substitute for it.'' 
- BAT "Key Areas - Product Innovation Over Nexc 10 Years for Long Term Development", 1979 

Facsimile: (6!2) 297-4348 • TIY: (612) Z97-7206 •Toll frc~ Linet: (8001 657-3787 (Voice), (8fXl1366-48l:Z .;TTY) 

An Equal Opponwtity Emplo)ler Wl10 Values Div~r•ity 0 Printod on 50% recycled pape:r (15% pos: consumer content) 

60: 1 9£017 L6G( T 9 : Xt' .:J ltJc3N39 /.lltJ NH 
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One Tobacco Compa.oy CEO Admits whatOther Industry Officials Deny 

"I was espousing the party line, the industry line that everyone else was saying." 
- Brooke Group Ltd (Liggett) Chairman and Chief Executive Bennen LeBow on why he 
previously denied that smoking is addictive or causes disease 

"Smoking is really addictive. It causes all these problems." 
- Brooke Group Ltd (Liggerl) Chairman and Chief Executive Bennett LeBow 

•'If you are really and truly not going to sell to children, you are going to be out of business in 30 
years." 
- Brooke Group Ltd. (Liggett) Chairman and Chief Executive Bennett LeBow 

:'We had now seen all the documents. I was convinced that smoking was addictive, that smoking 
does cause all these problems. I didn't want to have to go to court and lie about it." 
- Brooke Group Ltd. (Liggett) Chairman and Chief Executive Bennett LeBow on information he 
obtained after he hired independent attorneys to work on state lawsuits 

"Total outrage .. .! would call it a :firestorm, not a reaction. We released all of our documents, 
waived all of our privileges." 
- Brooke Group Ltd. (Liggett) Chairman and Chief Executive Bennett LeBow explaining rhe 
other cigarette makers reaction to his decision to part ways with the rest of the industry 

••\Ve're certainly not real popular." 
- Liggett atrorney James Stricker, noting that the other industry lawyers leave space between 
themselves and Liggett in the courtroom, stop talking wMn Liggell walks by, an.d have excluded 
Liggett from the industry 'war room' and conference calls 

Tobacco Institute Spokesman Claims That He Knows Linle 

"That's not something I would need to know in my general course of business." 
- Walker ]yferryman, vice president and chief spokesman for the Tobacco Institute, on why he did 
not know the reason Liggett end~d it's membership in the Tobacco Institute 

"I don't believe they [tobac.co CEO's] testified that nicotine is addictive." 
- TtValker Merryman, vice president and chief spokesman for the Tobacco Institute, less than 2 
weeks after the CEO 's January 29th testimony before Congress. Newspapers reported that.four 
of the five CEO 's admitted nicotine is addictive 

.. Health concerns are very important, but I don't know if I'd use the word paramount." 
- Walker Merryman, vice president and chief spokesman for the Tobacco Institute when asked in 
Court if the industry should make health issues a paTamount prioriry in its research 

Compiled by the Minnesota Attorney General's Office 
2 
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"All the information I've ever received from our member companies is that they don't market to 
youth." 
- Walker Merryman, vice pr.?.sident and chief spo~smanfor the Tobacco Institute 

"'This is a fellow who was the spokesman for the industry for 21 years. He didn't even listen to 
the congressional hearings? He didn't even look at it? You've got to ask yourself, does that pass 
the smell test?" 
- Michael Ciresi, Anorney for the State of Minnesota 

The TobaccQ fndust:r:y Actively Markets Tobacco to Jeeps 

'"Marlboro dominates in the 17 and younger age category, capturing over 50 percent of the 
market" 
-1979 Philip Morris memo 

"They represent tomorrow's cigarette business ... As th.is 14-24 age group marures, they -..vill 
account for a key share of the total cigarette vo I ume -- for at least the next 2 S years." 
- R.J.R.. marketing plan presented to the company's board of directors in 197 4 

"[The report on Teenage Smokers (14-17)] indicates that RJR continues to gradually decline and 
between the spring and fall 1979 periods, RJR' s total share declined from 21. 3 to 19. 9. 
Hopefully, our various planned activities that will be implemented this fall ~ill aid in some way 
in reducing or correcting these trends.'' 
- RJR. inter-office correspomience July 22, 1980 

"Kool has shown little or no growth in share of users in the 26 [plus] age group ... Growth is 
from l 6M25-ycar-olds. At the present rate, a smoker in the 16-25 year age group wilt soon be 
three times as important to Kool as a prospect in any other broad age category." 
- 197 3 Brown and Williamson memo 

:'The amount spent on promotions and marketing of cigarettes vastly exceeded what was spent on 
any of these (Tobacco Institute youth] programs." 
- Afichae/ Ciresi, Attorney for the State of }Jinnesota, summarizing in court information sho·wing 
that the three largest cigarette manufacturers spenc $40. 6 million on youth prevention programs 
from 1983 to 1994 or less than 2 tenths of 1% of the $26.9 billion spent on cigarette advertising, 
marketing and promotion during the same period 

''Young blacks have found their thing. It's menthol in general and KOOL in particular.'' 
• 197 4 Philip Morris marketing plan 

"Since Minnesota has seen fit to designate itself, as Surgeon General Koop stated, 'a model for 
the country' with regard to anti-smoking legislation, our only choice in this matter is a complete 
"'victory. Anything less could be used against us in other states .... [E)very possible legislative, 
political, sociai and theoretical angle is being utilized in our efforts to get out of this session 
unscathed." 
-1985 Tobacco Institute memo on efforts ro kill Minnesota legislation to reduce youth smoking 
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Tobacco Companies Know Cjearettes Cause Disease But They Say the O:tmosjte Publicly 

"I have no explanation other than smoking for causing lung cancer .... No one has ever found an 
alternative explanation for these findings except that smoking is the cause of lung cancer." 
- Dr_ Jonathan Samet, cancer specialist from Johns Hopkins University 

"In the US only Berkson is prepared to doubt the statistical evidence, and his reasoning are 
nowhere thought to be sowid." 
- 19 58 BAT trip report on their visit to the ES where they met with tobacco industry officials 
and discussed health concerns 

"We don't belie·ve it's ever been established that smoking is the cause of disease." 
- Walker Merryman. vice president and chief spokesman for the Tobacco Institute, testifying at 
the Minnesota Trial 

··we believe the Auerbach work proves beyond reasonable doubt that fresh whole cigarette 
smoke is carcinogenic to dog lungs and therefore it is highly likely that it is carcinogenic to 

human beings." 
-American Tobacco (Now Bro""'rn and Williamson) "Privilege" document written by one of the 
company's top research officials in response to the American Cancer Society's release of the 
Auerbach Smoking Dogs Study in 1970 

"The Cancer Society claimed that this result refutes the contention of the tobacco industry that 
there is no laboratory proof of a connection between cigarette smoldng and lung cancer. The 
Tobacco Institute does not -- and the public should not-- accept these claims at face value." 
- Tobacco !1'lStitute Ad run in respor.se to American. Cancer Society's release of the Auerbach 
SmoJcing Dogs study in 1970 

"Instituting a biological program today will be argued to be an implied admission that the 
company believes it has not in the past been doing all it could and should have been doing to 
find the scientific facts respecting tobacco use and health ...... [I]t opens for jury evaluation the 
question whether it acted reasonably in not instituting biological research long before now.~: 
- 1965 "Privileged" document - memorandum by Janet Brown, a longtime attorney for American 
Tobacco. No in-house program was begun at the company 

"With m1llions of Americans dead from lung canceJ who were smokers, I have no reas-0n to ask 
for proof from animals." 
- Dr. Jonathan Samer, cancer specialist from Johns Hopkins University 

"You can see how it's spread throughout the lung and destroyed the structure of the lung. Jn 
essence, it's eating up the lung .... You're going to see a very large white mass ... That's the cancer.'' 
- Dr. Jonathan Samet, cancer specialist from Johns Hopkins UniVersity showing the jur .. v a lung 
sample talc6n from a smolrer 
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STATE OF MINNESOTA 

OFFICE OF THE ATTORNEY GENERAL 
I TO: Officials Concerned about Tobacco Policy DATE: March 10, 1998 J 

FROM: Scott Strand and Luanne Nyberg PHONE: 215-1533 (Voice) 

J Office of Attorney General Hubert H. Humphrey III 297.4036 (Fax) 
St. Paul, MN" 55101-2131 297-7206 (TTY) 

On Saturday, !vfarch 7 the Honorable Kenneth Fitzpatrick ordered the tobacco industry to 
release to the Minnesota Tobacco Trial Team 39.000 documents the industry has previously 
shielded from public view behmd claims of attorney client pdvilege. 

On Sunday~ the industry obtained a temporary stay of this order, to penni't an emergency 
appeal to the Minnesota Court of Appeals. Both sides have already submitted briefs, and we 
hope for a very swift decision. 

In his order, Judge Fitzpatrick ruled that defendants may not assert attorney-client 
privilege for any of the 39,000 so-called "privileged" documents ir. the categories below 
(hereafter ''Released Documents"). (These are the same 39,000 documents recently subpoenaed 
by the House Commerce Committee. The industry has not yet responded to the Congressional 
subpoena.) 

Category 1 "Other Litigation" (This includes all documents that any court, anywhere, h.as 
previously recommend for release.) 
C~tegory 3 "Science" (This includes all documents relating to or referencing scientific researc:h 
or research reports on smoking and health.) 
Category 4b "''Special Projects'' (This includes all documents relating to or referencing 
research conducted as "Special Projects"; includi:."\g CTR Special Projects, lawyers' Special 
Projects, or Special Accounts.) 
Category 5 "Public Statements" (This includes all documents relating to or referencing 
positions taken or statements made by a defendant or by The industry regarding smoking and 
health.) 

The judge also ruled that "Defendants have in numerous instances claimed privilege 
where none is due and blatantly abused the categorization process.'' He ordered the Special 
Master to randomly eJ:amine documents fro:m Category 7 (11 Chi1dren11 ~ documents 
reJ.ating to or refeHncing persons under age 18), Category 8 (''Advertisements" -
docuroents relating to or referencing advertising, p.-omotion. or marketing of cigarettes), 
and 12 ("Other'' - documents for which privilege is claimed which do not tit into any of the 
previous categories) to determine whether some or all of these categories should be "'de­
prtvileged" as well Judge Fitzpatrick stated that "Abuse of privilege and violation of the rules 
of court are~ themselves, sufficient grounds to order relea.5e L'lf documents." 

You can find both Judge Fitzpatrick's and the Special Master's order at 
http:{ twww.ag.state.mn.us/presslnewssearch.qry?function=tobaccolitigationsearch. Also, 
attached is an article from The L.A. Times '\\ith a detailed analysis of the Judge's decision. 

TO"d 
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Tobacco Firms 
Ordered to Give 
Up Secret Files 
• Courts: Outline of some documents suggests they offer 
best evidence of extent to which the industry suppressed 
products' health hazards. Ruling is a major setback. 

Sy HENRY WECNSTEIN, Yo.us LtGAL f\FFA111s w11.rTu 

In a devastating defeat for the tobacco ind1,1.<itry, a Minnesota judBe 
Saturday ordertd the nation's major cig3:-ette companies to tll?'n over 
39,000 confidential documents that they wagfd a lortQ'. bitter and 
expensive battle to keep secret. The jUdge ruled that I.be papen show 
evidence or crtme or frawt. 

An outline or some or the docu- • 
ments. described In a 140-pftJt 
report by a st>fC]al master in the 
case. indicate7 ~hat the papers 
represent the dearest evidence to 
da~e of the lengths to which the 
industry wenl to $Upprea evidence 
about the health l\amrds of Us 
produci.s and how il manipulated 
nicotine to keep smokers addicted. 

The ma"ter'a report. unsealed 
Saturday, al110 rep!"f'Alenta the most 
comprehensive assessment yet by 
a judicial officer of the sta.l'k con -
tradi<:tions between the companies' 
public positions and what their 
in~nal documenis show that they 
k~11:w in pMvate. 

The report con~ains page after 
page of descriptions o( material the 
industry tried to keep from I.he 
public on a hoSl or topics for over 
fo'Jr decades. Some of the mOEt 
dramatic examples.-

•The master said that R.J., 
Reynold.II ·robacco Co. was tryins 
to kttp confidential a 1957 rr.emo 
by company scientist Alan Rodi· 
man tilled: "Cigarelte Smoking 
Termed Le~hal Habit With Some 
Addic\lon (nvolved." 

•A 19.59 report by Uie Sritish 
American Tobacco Co. expreaffd 
lean about "destroying the nico­
tine l'lahit in a large number or 
consumcrt: cind preventing it. ever 
bC!ing aeq•Jlred by new smokert.'. 

•A 1961 report by 8ATCO &d· 

entist Sir Charles Ellis ~ferred til 
sm\>kers as "nicotine addicts." That 
was 'rl years before the U .S sur • 
geGn feneral issued e report cha.r -
actirri'Zlng smoki11g a.s "addictive." 

•An ur.da.te<l Brown & William· 
son Tobacco Corp. document de. 
gcrihed compar.y research on Lhe 
"sllarting {smoking] behavior of 
chil.d~n as youl'lg as 5 years old.'' 

•Documents from 8A1'CO and 
Philip Morris about shipping ma­
terial "orr -shore" or t.o other co1.m · 
trief! w k~P them secret. 

Attorneys !or the major cifarelte 
companies maint.ained I.hat. Ram· 
sey County District Judge Kenneth 
J. Fitzpatrick's ruhnl is 1.egally and 
factually flawed and W"i!I be ap. 
pealed as soon aa ~sib1t>. The 
at.torneys said they dQ not il'lt.end ~o 
vol1.1ni.aril)' comply with the order 
to tum over lhe docuJT~ent.5 by 8 
a.rr.. Monday in St. Paul. 

But Mirmesota Alty. Oen. ~ube~ 
H. Humphrey m called the ruling 
"one c! the most monumental pub­
hc he9.llh decisions in American 
hisLorv .... The tobacco indu:i­
lr)·'s 40-year game or hlde·afl.d­
seelt has er.ded" 

Humphrey predicted that when 
mem\:lers of Congress-currently 
coNidenng 1 proposed $368.5-b!l­
lio:l national t.Dbacco settlernent­
"se. the pervatvenus of the fraud 
and CQn&piracy" revealed in the 
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TO BACCO: Judge Orders- Ind11stry 
to Surrender Confidential Papers 
Contla\led (nm A1 
pa.:>ers, "Lhey wa: demand a.ct.ion to 
truly protect kids frcm :iddi.i:tiori 
and dit1ease 111ithout giving this 
outlaw inc!u.stry the specia.I imm11-
:tily and. protectior. it so desper· 
atel;r seek.a." 

Last month, Rep. Tbom.as J. 
Bliley { R- Va.) sullpoenaed the 
39.<XJO anci.unentr., shortly after 
Mar~. Gchan. the spe('.ia\ master, 
had issued a brief report Feb. 10, 
saying ~t the st.ate oi Minnetweta 
and 1ts co .. plain•irf. Slue 
Ct~,1 Blue Sr1:.::ld Ctf Minnesota, 
wete entitlt-d to 39,0<XJ of 240.00V 
confide::i.Ua1 cioCuments they had 
been seeking. 

8ut0eliar.-':s ru.:l 140-page report 
to FilZpatri<:lt wa~ not made pubiic 
until Saturday. In making jt publk, 
FiUpaUicl( st.Atecl wt, with 30me 
limited exceptimu, l~ehar>'s ttpt:.ir: 
was "wall-reas,,ned amt suppcrteO 
by 1.h.e law a.M by the evittence on 
the rer:ol'd." 

As part of hi.~ ruii.ng, Fitv;pat.rick 
der;ied tiie cigarette i:ompar:\c:s' 
re<.,:uest. f111· a .>Lay of the order 
per:dinp: appea\ 

A mnnP.; the other h.i.gh:ights, 
\'leh;;.n's Tct)(}rt: 

(I Lis1s voluminom: doc:..:ments 
tbou~ a "g~ntler:ian'3 al':rooment" 
arni.:-ng ~he cigat'P-LU> cor:;pz.nitii n:·~ 
to oor!<bi.t in- hou.~ research at-0ut 
th•} htta!th hazards c.f smoking. 

• Co1r:a'i11s reference:. to seores 
of documenU: a~JOll~ c(lmpeny ef. 
fort.s ~ enhance the amci,;nt of 
nicotin~ in d~ettes. inctuding a 
1977 BA TCO document rlescribinf 
diSC\i:;.,i,)r.s amon~ 1:.." scienlit1ts 
about :he poo.;sible use of the dr\lg 
et;·!'phille, noting Lhat it "is 11\000 
tim"6 <l.'l etfectl v·e a:<\ analge~\c as 
ll'.t'rph.\ne h.nd has 41dd\c;tive char­
a<:.teria\ic;s." 

• Ccmts.iris a det1iCriptio1., cf ad· 
mia$1C1n'1 by one of the indllsl~.)i's 
1,1wn experts in the M:nneso\3 r~-ise 
that "stopplng :smoki11g. all th~ 
;·~seari:i'. indicale!l, i~ quite ~ dlffi · 
cult a.a ~; ving ::p :\\oohul or even 
heroin." 

_,._.,,;ed Prtu 

Ramsey County District Judge Kenneth J. Fltzpatr1ck i;)f'dere6 tne to­
t)acco Industry to release thousands Of page~: Of secr-;t c~QCUil'lents. 

• lleff!;s to previow:J.y &e<:riet in­
ternal dor:.uments \n wh;c». ra.nkin1 
company sc:ioenti!ilS ooE:nlv talk 
l\bo1Jl th.e a(idieun~ ~ualilie~ of 
their pr-oOucts, whilP. lh1!y w~re 
dcm:•ing ·,his in µublic. [r. ant> 
BATCO cocument, $.J. l'Jre~n. a 
top 0:1ur.pany 6cif!nti.'I!., 3tate& that 
"s;!'loklng if: fairly lrraucn&l likl'! 
othi>r <in~g d~s;endencies. ·• Itl an. 
rit:ier. Gre£n rP.!erred to "ir.embei·s 
~f th~ nicotine i:lependent major. 
il,!1.' 

Th!'. indus!.ry has co11t•?nded for 
years that there is r10 defin:ll-,.ie 

p:-oof that smokinr is llazarr.lous l(J 
health (·r is addictive, and "lthoug~. 
1t has rel.Tir..i;~cd SOl1'ewhal from 
those positions, execl.iUYes or twn 
of the natiof''s luge.st cigarP.tl'! 
companiP.S only last week sparrieC 
over :.;he definiti·:m of addiction 
with attorneys rep7esenting Min. 
nesol~ i:i it.'!. $1.7 -til!ion i01wsuit 
again1;t th_e 1nd~t.ry. 

Geh~i.n s report q\1C1ti'1~ deici:. 
menl.:l h•>m all the cigarette com­
?allies, ai; well as the Counr:il for 
Tobacco Research, tbe il'ldustry's 
research ann. and tte Tcihacco 
ln:st1t11te, its lobbying wi!'lg. After 
quoting nurr.~rous int.e111a: d0o...--u .. 
mimts iri whi1!h Lhe .::.:impanie:; 
acimowledge tt·.e health h.ua!'ds cf 
the\r pro1focts, Oet'.an eitC3 exam· 
ple:s or indust.ry pres! relea1:E:s 
dcn:.1ing dangers. 
On~ of the most .<;hilting ir. a 1972 

Tl)bacr.o ItuUtut.e pre~s tele~se is· 
sui'd ahortly afte~ the rel·~se o'i a 
surgeon get'leral's l'P.\)Ort ~ha' de­
i;cribed cigart?tte amoking az tl'.4' 
nation's t.op neelth pro~olem. 

"The 1972 report of the :;urgeon 
G~oe::aL" the pt·ess rete:i.se ~a.id, 
"'insults the sderitific: t"Ornmunit.y. 
... The num~J clH' he~lt.~ prob· 
tern is not cigatette smoking, ~ut is 
t\'le exten\. to which public health 
offici.ak! mr.y knowing!; mislead 
t.he Amertcar. public." 

Jdeor:g t.ht. !lam~ line. Oehan 
quot.es several iriternal RJR. dacu· 
rnenis to illll.!l:'a~e the 1\isparity 
hetw1."Cn the compa.ny·~ p11b~ir. ard 
p;:~a!.e ;»sition11 



1''or example. he quotes a 1959 
paptr by scientist Rodgman thal 
concluded that there iJ! a "distinct 
posaibility" that substances in 
dga.rette 'moke could have a. car. 
dnogenic effect and a 1962 Rod.g­
rnan ~stating, '"The amount or 

Fitzpatrick lambasted 
Industry lawyers for 

· making spurious claims 
of attorney.client 

privllege In an attempt to 
keep documents 

confldential. 

evidence accumu:ated to indict 
cigarette smoke as a health hazard 
is overwhelming, (while) the evi • 
dence chal leng:ng the indlctmel'! t 
is scant." 

Then, Oehan quotes a l983 RJR 
advertisement that said: "It ha! 
bee:i stated a.:i often that smoking 
causes cane.er, it's no wonder most 
people believe this I& an established 
fact.. But. in fact, it is nothing of the 
kind. The truth ts that almoel three 
decades of research ha.,,.e failed to 
prod1.1Ce scientific proof Cor I.his 
claim. .... " 

The master's report is partieu­
larly stinging about Ille cor.dt.lct of 
industry lawyera and the rcle they 
played in wppress:r.g the hazards 
cf cigarettes. 
~han put special eropbasis on a 

1970 memo by David Hardy, a key 
industry lawyer, who warned 
Brown & Williamson's general 
counsel against the dangen; of open 
diSCU$Sion by company scientists of 
the health rlBKS ot smol(ing. <'khan 
said this: document. one of many 
dealing with "the control or sup­
pression or research. and the cr1ta· 
tion o! privilege shields to C()nceal 
possession of dangerous inforrna · 
tion, Is particularly disturbing be· 
ca\lSe it was written by a membEr 
of the firm (Kansas City's Shook. 
Hardy & i3acon) which has for 
decad4'.c represented the tobacco 
industry:· 

There are also several refer· 
ences to memos by B&W in-house 
attorney J. Kendnrk Wells about 
the rieed to shield scientific papP-rs 
by routing them to lawyers. Min­
nesota has announced that il will 
call WelL1 as a witnei;s in the case. 

17{: .:: 

In his order. Fittpatnr.k also 
la:nbasted industry lawyers for 
lnakif\8 11\)UriQUS Claims Of attar. 
ney-cliem prMLege in an attempt 
to keep c.1ocumenl.8 confidential. He 
aiso said that the industry had 
mislabeled documents as part of 
th at effort. 

I n particular. he cited a Brown & 
Williamson document that had 

been placed in category called 
"advertising," one of the categories 
where. the master said, the indus­
try'!.! papers were entitled. to confi­
dentiality. 

ln reality, the juci,e said, th.e 
document dealt with research con· 
dueled among 16-t.o-17-year-okls .: 
The document aicL ; 

"The research examined the be .. 
haviour of youth toward starting.: 
srnoking and quitting and their 
attitudes t.o these activHieG. . . . 
The studies report.ed on young-; 
sters' motivation for .startirig, their 
brand preferences, etc. as well as 
the starting behaviour of children 
as young as 5 years old." . 

Fi.tzpatrlck said tllis document 
was an example of 7.he companies· 
"blatant abuse'' of a categorization 
process that he had set up to aid 
the special master i:'I reviewing 
selected batches of documenl3 on 
which the defendants had claimed 
plivilege. 

In addition to ordering the in· 
dustry to turn over the documem.s 
Monday morning. Fit,;patrlck dealt 
the companies another body blow. 
He directed the sper,ial master to 
reconsider an earlier decision T1iat 
prevented attorney~ for the state 
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TOBACCO: Court Ruling Requi~es T 
Industry to Give Up Documents 

· C.nttntaed fr.nt ,\JI. 
ol Minnesota froin obtaining thou­
sands more ct1arette company 
dceume11ts dealing witll youth 

The Tobacco Flies 
l 
I 

. · smelting and advertisl.ng. 
In seelting tc obt.a!n the materb.I, 

Here are some en:erpts from confider.tial docurner.ts t.:1~t major 
cigartttf companies were ordered to release: 

" lawyers fer t.hit state. led by Mi­
chael Ciresi and Jtoberta Walburn. 
work.ed off so-called "privilti­
lop" that j'&lfe cryptic dtscril)Slon.s . 
ot UIEI subject m.itter of intttnal 

•A 1957 memo by an RJ. Reyn<.>ldt Tobac~o Cc. sc,e:il.ial w~ titled: 
'"CiglNtte Smokinf Terme<! Letl'!lll Rabit, With Some Ad.diction 
lnvo!ved." 

. lnduetey papers. al4ng •1Ul the 
author, recipient an<l date of a 
document. 

I One of the indvsttY'a experl.3 says that "'stopping SrnQkilll. all the 
research indie1tes, ir quite a11 difficult as giVing up alcohol or even 
heroin." 

In his ttPol't, Gehan reject~<! the 
companies' arg\1ment that tlte 
plaintiffs had "ch.erry-pitlced" a 
limited number of documents that 
W"el°e 1l1U'f'Presenta :.ive. 

• A. l9fU report by a Briti~h .Ar.t4!rlca\'I Tobacec) Co. sc:lenUst rtferred 
to $1ROkera as "nir.otine a<ldicts." Z7 yeare before the U.S. 6W'geon 
genera.I called smoking addictive. 
• Ano!Jler of the company's scient.isU says that "smoking i3 fairly ! 
irrational like other drug dependencies." and he refert. t.e "m11m0ers 
of the nieoune d&peridient majority:· 
• One <IQcument says: "The researth examined the behaviour of I 
youth tnwnd swtit'!g smoking and quitting and thejr attitu(les ti) 
these activities. , .. The st.udiet reported on ycungster:s' moti"iaUon 

'"I .•. ri0~ that defend.ants have 
not disputed tile content of thne 
documents.'' Gchan said in regazd 
to .a large group dealing with 
l'Ucetine aadictton and the use ol 
am:nonia ~ enhe.nct ntrOtiM de:­
li \•e'!'y to smokers. 

"J t is also noteworthy ttiat · 
: these documents were writ­

ten primuiLY by senior scienUsts 
and research officiala st defendant 
companies. Finally, defen<lanta 
have failed to) proesent e'lliden<:e 
from the1r owl'\ internal files ta 
support t.helr allegation lhat plain-

for starti.ng. theit" brand prefereoces. etc. as well as the starlina I 
beha 'l'loor or children .u young as 5 years old." I 
•One 3cien.tist co~dudes ln a 19f.S paper I.hat there. is a "dist:nct 
posllibtlity" that substan~es In «;igarette smoke could hav11 a I 
cateiiiogenic effect, I 
•A 1962 paper States: "The amOW'Jt Qf tVide11ce aceumulat&:t to 
indict cigarette srnoh u a health bazard ie over-.vhelming, 1w!'llle) I 
the eVlde;ice ehalltnginlf the indictment is scant." 
•One 1977 document describes disctiSSion11 vnor.g " cQmpany's I 
ecientists alxmt the posi1ible use 01· the drug et.orphin~. notir.g that il 
"is 10.00J times as effecliw an analgesi~ ~ morphine on<l has I 
adttctive charactenstics." __J 

Uffs' seiec.tion ia urirep1'98entative Traditionally, slJ';h material is 
of dt!e11·it.'lt.s' actual lrncwledse pro~cted undet what is known as 
rtpr<Ung addiction." the attorn~y -elient privilege, a 

In !act, G.ehan etresstd that Jong·6tar.ding legal doctrine <le-
theN wu e"i®nce that it wu the signed to -enc:our4gt: candid com·· 
defendants who had cherry- mun!catioM between lawyert and 
picked, selectively employinl! the people tlle,v represent Row-
cia.imti o! privilege lo shield certain ever, the privileg~ can be breached 

• information frem diacovery while 1r a fudge decides that ~he papers 
~. prod\icing certain other lnforma· show ~videnee of crime or fra\ld. 
·- tion. As a prime examp!P., Gehan ~th Oehan al'ld Fitzpatrick 
:::". cit.a a 1996 RJR document int.re- have made prior rulings that there 
:: ducel! in this case on the i•ue .,r was evidence 0£ enrne or fraud in 

niootiM marupulatjon, which stales ordtring the re!ea~ of other m11-
U111t some of its e-arlier r*arch on tetial lhal the oompanits tried to 

· increasing the pH of nicotine was keep sec~t in Ute ::ase. 
wrens. Several indu.stry lawyers said 

"Reynal-U ... has prOduced this Saturday that they w<Juld chal· 
memo. iiinee it pt'Ovidee a more !enge the r~\ing. 
ra~-orable i11terpre:tit.tion o! previ-
ou~ (contemporane:)us) internal phi.lip Morris au.orney Michael 
memoranda.'' Oehan satd. adding York maintained that the 
he dii! oot fin(l the docurntnl Juds~'s <m:er was "wrong on nu-
pera•.asi"e. ''Numer..>U9 conternpo- Trlft(/U$ !ega1 isaues. We an1 t'lecid-
raneous documents frotn the in· ing now among the companits art 
teM'l4ll mes of defendant.a are m~ hOw ~ t.o ;'llaunt the a?peal." 
pertruailve evidenc~ than laola!.ed David Bernick, a Chicaro attor· 
00-:utnP.nts created by defendants ne) who represenl& Brown & Wil-
(or litigat.lcm pi..'J'f)Oees. H liameon ;.nd its BA TCO ~mllate, 

Many of th~ dQCwnentl that CM ealled Ft~trick's ruhng_ 'a fJn-. 
. , j\ldge ordered dt.scloerd are -papett dament.ally flawed order 1~ a fa. 
::-that~ bet.ween tndlll(ry ~- . tally flawed &rial." . 
_yel'l! 111d their cllerl.ta.; . . ., .'. ·,, St'mldc, a law partner of WM~-

water independent colJMel Ker.· 
neth W. Starr. as5t~ttd that Fiu­
patrick ''l'.as ordere\'.I the prodw: · 
lion or literally thout&.nds of 
priYileged documents which hJlve 
never ew:n bten reviewed by ilie 
court . . . There is nowhere to be 
fouoo tile documen\-by-docurrient 
reviev1 ar.d findings t.~at are the 
essence cf the dw~ ?rocess req1.1iril­
men'JJ that have been ze;. by tile 
U.S. Supreme Coll.rt for crime­
!raucl del'1rtnin<o.~i.:ins.'' 

'Mtinths ago, Fitzpatrick "id 1t 
would take several )'ear·s (or a 
judge to review the hundr.Ms or 
thousands of documents for whicli 
tl\P. in.;lastry claime<l privilege. He 
said lhat would unacceptably delay 
the trial and t.hua ~ unfair t(> !he 
plaintiffs. F'U.7.puricl<. the!"L insti • 
tute<I a procedure whereby lh@ 
epecial m.i.stel' woul:I r~view \iOCU· 
men~ in <:ategojr\e1 and r.nen make 
rulings on claims of pnvilcge. Ht­
s.id that 'IUCh a 1m.cedurt: could be 
ual!d w)thoui 'l'iOlating Uie def~nd· 
ants' right to due 1mxes3, til.ing 
prior· in1tarice1 whf!,.e lh13 had 
~r.dOnf . 

T1nlff utnrtan Wlllllm tlotmt• con­
tr!llVtect tt thlt &?°')'. 

lljd3N39 !.llb ~;:-:;JN-:----• 
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STATE OF MINNESOTA 

Office of the Attorney General 

10: 

FROM: 

WWW.AG.ST ATE.MN.US 

:tvlinn.esota Attorney General 
National Contact List/Tobacco Litigation 

Luanne Nyberg 
445 Minnesota St., #1400 
s~. Paul, MN 55101-2131 

sueJecT: Transcripts 

DATE.; 3117/S8 

PHONE: ~~~~~~~-~~­
F .'\X; 

PHONE; 

FAX; 

TTY: 

(612) 215-1533 

(612) 297-4036 

(612) 297~ 7206 

-~~·-~--··.-- .. ··-- ..... 

.. <;a:01._C:JlfflNTbti; FACSIMILE 

NUMBER OF PAGES (including cover page); 5 

COMMENTS: 

DETERM!NED TO BE AN 
ADi\f.i!\lSTfl.f-\7;Vt: MARKING 
INITJ.;.'\LG: _~_DATi:: ·/J2/¥3 

Unfonunately, dul! to circurmtances beyond our control. we are no longer able to post on our website t..he unofficial 
daily transcripts of proceeding in the tobacco trial. 

BecauSEi of c:>ntinced unauthor·12ed re-pul:l~ca!ion of the transcripts, the unofficiel court reporter, who owns the 
rights to hi& work. product, has withdrawn his vert:ial authorization for such use. end hes retained CQunsel to help 
resolve this manar. 

An official transcript will be prepared in the event of any appeal 

Our office believes in timely access to infonllation needed to inform public debate, and that full public disclosure. 
sometimes called sunlight, is, indeed, the best disirifectenl. 

We regret that we are not able to continue to provide e.ven limited access to these impr.irtant proceedings. 

FOR TRANSMISSION PROBLEMS, PLEASE CAL.L FAX OPERATOR: Deainne Gueblaoui (612) 297-36713 
OR RECEPTIONIST AT: (612) 296·7575 

The information containd in this. Fax is intended only tor the use of the individ1.191 or entity named above. If Che reader of this 
Fax is not the intended recipient, or the employee or agent N:sponsit.le to deliver it to the imcnded rc<:iplcnt, you lll'e requested to 

(a) refrain from ~xamining the materials, (b) immediately notify the sending person of the mistake, and (e) abide by any 
instructil;lns oftl:c stnding person regarding the return of the docwncnt(s). 

AG: 109St17 \'l 
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STATE OF MINNESOTA 
0Ff1CE Of THE ATTORNEY GENERAL 

1,.-.w li:!'IFORcr.reNT S'I.C'I10)'1 
~'l,i"TJ'i l"IO 
445 ~£501·.-. ST'RIFT 
n. PAIJL. .il4l': Jillil·Zl.ll 
TU.f.Plrolo/2: 1.6Ui :r.;~ ?S"TS 

Minnesota's Tobacco Trial Presents ''"The Osdene Files" 

Thomas S. Osdene began at Philip Morris in 1965 as Manager of Chemical Research and 
retired as Senior Vice President for Science and Technology in 1992. 

He invoked the Fifth Amendment over 100 times during portions of bis videotaped 
deposition played for the MinJJ.esota jury. 

Quote Sheet #3 
From Deposition, Documents, and the Minne~ota Trial on February B & 17, 1998 

Q: "It would be your understanding that the sole b~is for your bein.g subject to a crimfoaJ inquiry would 
be your activities as an employee of Philip MotTi5; is that correct?" 
A: ·'Yes'' 

Q: "Dr. Osdene'., is it y1.)Ur beHef thar if you answer questiot1s truthfully, your answers will confront you 
with a substantial haz.ard cf self-incriminatior. "" 
A: "On advice of counsel, l respectfull:y refuse oo answer hasec on my Fifth Amt>-ndment privilege 
against self-incrimination because there is an ongoing parallel criminal in~estigation." 

"It's certainly not what we wanted. Philip Morris asked Dr. Osdene to testify fully and truthfully." 
Peter Bleakley, Philip Morris AtUtrney, as quoted in ihe pr~ss. 

"The Osdent testimony is a powerful reminder that th~se companies have much w hide." AtUt:•·ney 
General Huhen H. Humph:nry !If as quoted in the press. 

UsinK Nicotine to Keep the Tobacco Induuo· ip Business 

Q: "First draft of annual report tc Philip Morii!l board by VP for research and development considered 
too technical, fall '69 ... 'We havi;:, th~n, as our first premise, that the p1imary motivation for smoking i.s. 
to obtain nicotine. i ••• and that was the considered' iew of the research a."ld devE;Jopmerit department of 
Philip Morris in 1969, was it not sir?" [Report p1·epared by Osdene ·s D~;;artment. Trial Exhibit 36ll] 
A: "On advice of counsel, I respecifully refuse to answer based on my Fifth Amendment pri,"iiege 
against self-incrimination because there is an ongoing parallel criminal investigation." 

Q: "rrJhe next paragraph ... 'ln the past; we at R.&D have said that we're not in the cigare-r:te business, 
we're in the smoke business. lt might be mor~ pointed to obser\le that the cigarette is the vehicle of 
smoke, smoke is the vehicle of nicotine and nicotine is the agent of a pleasurable body response' ..• And 
that w~_the view at Philip Morris research and development throughout the period of rime that you were 
there; correc:t, sir?" {Report prepared by Osdene 's Depwzment. I'"ial E.~bibit 3681 l 
A: ''On advice of counsel, I respectfuU)1 refuse to answer based on my Fifth Amendment pri"ilege 
again.st self-incriminatior. because there is an ongoin.g parellel criminal investigation.'' 

Q: ''("'!1ou state ... 'This program includes both behavioral effects as well as chemical investigat.io'.'I. My 
reason for this hi_gh priority is that 1 believe the thing we sell most is nicotine' .... And in 1980, you 

Facsimlli~: ~.5-12) i96-4348 • TIY (612) ?~7 -7200 •Toll Frei: Lines: (~.(!()) 6)7.y;g; (Voic~). (800) 366·4!> 1 HTIYl • www.;;.g."1.~tc.mn "' 

An EqwJ Opportunity Empl•)ytr Wil~ Va.lut6 D\vetSitv O Print.~Li ;:in 51)% r~cyc1oo i::aper ( 1 S% p0s1 coll&umcr -.or.\cn: ! 
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beli'!ved the thing Philip Morris sold most was nicotine.; correct?" [August I 2, J 980 memo from TS. 
Osde1re rirgarding the evaiuatton of most R&D programs. Trial Exhjbjt I 0.255] 
A: "On advice of 1::cunsel, I respectfully refuse to answeI" based on my Fifth Amendment pri.vilege 
against self-incriminatioo because there is an ongoing pamlleJ criminal investigation." 

Q: "I'd like tc first draw your attention to ... a memorandum dated March 18. 1980 from James R. 
Charles .to Dr. R.B. Seligman .. it indicates that a CC wa:> .<Jent to Dr. T.S. Osdene ... And the very fi~st 
line ... states, 'Nicotine is a powerful pharmacological agent with multiple sites of action and may· be the 
most im portaot component of cigarette smoke' .... and that was c.onsisrer.tly the internal philosophy of 
Philip Morris research and development dep<llttnent ... r 
A: "On advice of cow1seL I respectfully refuse to answer hued on my Fifth Amendment privikg~ 
against self-inuimination because there is an ongoing parallel criminal investigation." 

"Dr. Seligman brought up thr.!: grant by Dr. Abood in which one of the stated aims was to make a 
clinically acceptable antagonist to nicotine. Thi5 goal would have the potential of putting !:he tobacco 
ma:1ufacturers out of busint~is." January 10. 1978 memo.from Osdene regarding the issues dis.:ussed 
during a January 5, 1978 CTR meeting in New York City. Irui.l.Exbibit 10227 

Smoking a!1d Health bsue~ 

Q: "And one of rhe statements you made to Dr. Seligman [V;ce President, Philip Morrii;) and the board 
of director~ [s.ic] of Philip lVforris was, under biological effects ~;f smoking ... 'In view of the clouds oti 
the horiz1:>n, we mu5t be more aware of the activities of additives, materials etc.', c-0rrect?" [August 12, 
1980 memo from l.5~ Osdene. Trjal Exhjbit.J.Q.2jj,] 
A: •'On 1dvice of counst:l. I respe<:tfully refuse to answer based on my Fifth Amendment privilege 
against self-incrimination becaust there is an ongoing parallel criminal investigation." 

"Please find attached the additives list that we discussed on November 19, 1980. Additives art those 
used domesticalt; by Philip Morris 1."SA as of August 6, 1980 '' 1980 memo from Dr. Charles to R.P 
Heretick with a CC to Osd~ne Trial Exhibit ?~U 

Q: "And in fact one cf ycur n!:sponsibilitie$ as Phil.ip Morris director ofresea.rch was an overall 
responsibility for kno·,>.·ledgt: of th~ additives being sc•ld throughout th(! United Swtes; correct'?" 
A: "On advice of col.l..1sel, I respe~tfully refuse to .mswe.r basP.d on my Fifth Amendment privilege 
against se If-incrimination because there i !>-'lfl ongoing parallel criminal investigation." 

"This company is b tr·Juble. The 1:igarette industry i~ in trouble. lfwe a.re to survive as a viable 
commercial enterririse ·we must act now to deirelop rE::.l)'.:mse:s tQ s1noking and health ai1egations from 
both the private :md the governrr.~nt sectors.~j Febru.~ry 2 3, 1988 llandwriUen note .from Dr. Charles to 
Osde~e. Trial Ewibit 10521 

"An admission by the ind.ust..')' that exccssi.ve dgarette smoking is bad for y•)U is tantamount to an 
admission Qf guilt ·'°'·ith regard 10 the iung C2ncer problem. This ~ould open th~ door to \eg3l suits in 
·which the industry would haw: no defense.'' 1918 Osdene memo to Dr . .R.B. Seligman, Vice President, 
Philip Norris. Trial E:\liib;t 369I 

Q: "[You] have stated ... "Dr. Kreisher's work in fae area CJ.f AHH from my point of view, starts cm with 
the propositiml that smokin! causes lung ca.ncer. The res'l of w,1~k seems t0 justify this approach. I am 
ver; surprised about i.he. i;xtensive human clinical dam whi.:.h is nr.1w being sought and feel after four years 
of th~s projt:ct nobody ha:s the slightest idea wnere i.t is going, where it is, or what it is trying ... It in my 
strong fee!ing that with the prog!ess titat ha:1 been claimed, we are in the proce;;s of digging our own 
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grave ... I am ve1y much afraid that the direction of the work being taken by CTR [Editor's note: CTR is 
Council for Tobacco Research, an arm of the Tobacco Industry] is totally detrimental to our position and 
undermines the public posture we have taken to outsiders .... And, in fact, the direction of CTR changed 
$ignificantly in response to your concerns; correct?" 
A:" Sam.~ response." [Editor's note: Part way through the deposition, it was agreed that Dr. Osdene 
could answer "Same response" instead of the longer "On Advice of Counsel, I respectfully refuse to 

"] answer .... 

"Let's face the facts: 
I) Cigarette smoke~ biologically active. 

A. Nic.otine is a potent pharmacological agent. Every toxicologist, physiologist. medical doctor 
and most chemists knew that. It's not a secret. 
B. Cigarette smoke condensate applied to the backs of rats causes tumors. 
C. Hydrogen cyanide is a potent inhibitor of cytochrornesome oxidase ~a crucial enzyme io. the 
energy metabolism of all cells. 
D. Oxides of nitrogen are important in nitrosamine formation. Nitrosamines as a class are potent 
carcincigens. 
E. Tobacco-specific nonvolatile nitrosamines are frequent in significant a.'tlounts in cigarette 
smoke. 
F. Acro!ein is a potent eye irritant and is very toxic to cells. Acrolein is in cigarette smoke. 
G. PoJonium 210 is present in cigarette smoke. 
H. We know very little about the biological activity of si<lestream smoke. 
L We do not know enough about the biological activity of additives which haYe been in use for a 
number of years." February 23, 1988 handwritten note.from Dr. Charles to Osdene. Iria1 
Exbibit JOS2l 

"\Vhile the bulk of gas phase is composed of nitrogen, oxygen, and carbon dioxjde, there are present 
certain gases which are knov.:n to be or are suspected of being toxic .... The single most toxic compound in 
gas phase (present in high concentration) is carbon monoxide." 1968 memo.from Osdene. This 
information was never released to the public. Trial E'Xhibjt 3695 

''Now we have a study of the effect of smoking in pregnancy which supports previous ronclusions that 
smoking mothers produce smaller babies. The position of the medical people is that smaller babies 
suffer detrimental effe·::ts all through life." 1969 memo to Helmul Wahham, Philp Morris V.P., that was 
also copied to Osdene. Philip Morris did nor disclose this information and it was not required on 
warning labels wntil the 1980s Trial Exbibit 36~ 

Destructiop o/Documents apd Hiding Research Abroad 

asince we have a major program at INBIFO, and since this is a locale where we might do some of the 
thJngs which we are reluctant tc do in this country, I recommend that we acquire INBIFO either in toto 
or to the extent of controlling interest." 1970 memo from Philip Morris Vice President; Helmut 
Wakeham, that recommended buying a research /ah in Cologne, Germany. Philip Morris bought the lab 
in th2 eQ'1'ly 1970 's. When as·ked what Philip Morris did abroad that they were reluctant to do in the 
United State;;, Osdene took the Fifth Amendment. Trial Exhjbj~ 

"We have gone to great pains to eliminate any written contact v.ith INBIFO ... If this procedure is 
ur1acceptable to you, pi:rhaps we should consider a 'dummy' maiiing address in Koln [Cologne] for the 
receipt of samples." March 1977 memo to Dr-. Max Hansermann of Philip Morris Europe SA. 's research 
department from Dr. R.B. Seligman, Philip Morris V.P. Whl-n asked why Philip Mon-is wanted to avoid 
direct conract with !NE!FO, Osdene took thi Fifth Amendment. Trial Exhibit 268..8 
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"J. Ship all documents to Cologne. 2. Keep in Cologne. 3. Okay to phone and telex (these will be 
destroyed) ... 5. We will monitor in person every 2-3 months. 6. If jmpprtaot letters or documents have to 
be sent, please send to home· I will act on them and destroy." Handwritten note bv Thoma.s S. Osdene 
on hnw sensitille Philip Morris documents should be handl;d .Irial Exhibit 2501 · 

Q: "Did you ever receive lettei:s or documents concerning research conducted on behalf of Philip Morris 
by Th1BIFO [sic] [German research facility] at your home: .... [D]id you ever destroy any such documents, 
sir?" 
A: "Same response." 

'
0I have given Carolyn (Levy) approval to proceed with this study. If she is able to demonstrate, 
as she anticipates, no withdrawal effects of nicotine, we v.ill want to pursue this avenue with some vigor. 
If, however, the results with nicotine are )j.milar to those gotten with morphine and caffein [sic], we will 
want to bury it." l·tovember 1977 Philip Morris memofrom William Dunn to Thomas S. Osdc:ne. Ir.ii! 
Exhibit 3708 

"I coniider myself 'Nell trained in the biological a..'1.d chemical sciences and qualified to make the 
following cvmment!:: which should be taken as constructive criticism with suggestions as to how to 
approe.ch the solution to :»ome of the problems. You may shred t.liis document, have it typed as is, 
incorporate the suggestions in a position paper or use the document in any way you see fit." 
Handwrit.ten not.? from Dr. Charies to Osdene, February 23, 1982. When asked what he did with this 
document, Osdene took the 5th. Irial Exbihit l 0523 

Marketing to Teens 

"Smoking a cigarette for the beginner is a symbolic act... 'I am no lc!lger my mother's child. J am toug~ I 
am an adventurer, I'm not a 9quare.' ... As the force from the psychosociai symbolism subsidP.s, the 
pharmacological effe·:t takes 'Jver to sustain the habit." 1969 drafr report to the Philip Morris board of 
directors prepand by Q5dene ·s department. Irjs! Exh'bit 368] 

"Most of these studies have been restiicted to people age I 8 arid ~ver, but my O'\m dat.3., which includes 
younger teenagers, shows even highet Marlboro market penetl.'ation a..'llong l 5- l 7 year-'.:-lds.. The teenage 
years a.re also important beeause those are the years during which most smokers begin ~o smoke, the 
years in which initial bn1Ild selections are made, and the period and the life-cycle in which confonr1ity to 
peer group norms is greatest." 197 5 memo from Myron Johnston to Dr. R.B. Seligman. Philip Morris 
VP, stating that several sludies had al'tested to Marlbo,-o's popularity arnorrg .vounger smokers. PVh<in 
asked if he encouraged staff 10 keep records on ct.garette smoking among 1.5 ro ] 7 year olds, O.sdene took 
the Fifth Amendme11t. Iriill.&1.i_bit 2557 

Q: "And this document i£ entitled 'GENERAL COMMENTS ON SMOKJNG A.'llJD HEALTH.' TI1e 
first line states, ' ____ Of all the concerns, there is one· Utxation - that ahums us the m<.,st. Wnile 
marketing restrictions and p'.lblic and passive smoking do depress volume, in our experience taxation 
depresses it much mere (C;evcrely. Our ~oncern for taxation is, therefore, central to our thinking about 
smoking and health. It has historically been th~ areas to which we have devoted most resources and for 
the foresef'..able future, I think things will st.ay that way almost everywhere.' ... And the reason that Philip 
Morris was concern [sic] about taxation was bl'.cause Philip Morris knew that as truces went 1lp cigarette 
consumption went down; correct?" 
Mr. Webb: "Objection'" 
A: "Same res.ponse." 
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STATE OF MINNESOTA 

Office of the Attorney General 
\\''\\W.AG.STAIT.MN.US 

TO: 
Minn.~~o~ t.ttomey Ge.~~;,;i------~~ 
National Contact LisuTob.'3c-.co Litig;ation 

i:> ,f\ Tf.: 3117.198 

PH0;'1E: 
. _____ ,,.._ ___________ _ FAX: ·--------..·--

'FROM: Luaru1e Nyt-crg 
44S Mi.'lile~ta St., ·.1<1400 
St. Pau.t MN ~s 1~11·21S l 

PHON (612) 215-1533 
E: 

(612) 297·4036 

FAX: (61:2) 1.97-7206 

SUBJEC Imus~ 
T: -----------

TIY: 

~)·FllJ£1'• .. 'Fl iL FACSJJIILF 

The Minnesota Court of A;-~·::nis i1as denied U1e indu.-.1r;·s petition for writs of prohibition and ma.n::lamu.-; on th~ 
39,000 pri•1ilege cocwnents. Till~ order i; att11Ched 

The mlb;f; itself is <II) unqi.1a 1 i fied victo;·y for getting out :he tiUth Howe·rer, t\:1e CL~Urt has delayed the. effecth·ene$$ 
~.fit> Order uutil n :">on on Thu r~·da)· (J/19), pemliicini; the de::" en daitts to seek a stay from the Minne~cta Supreme 
i. .• <>l.lrt. 

Hert is the addre~. fer the Appe.tlat~ Court's 1~dsiou whicr.1:> now on our website: 
htt,pJ/w\\w.ag.stare.ID..ll.U!>i'iJri::ss'newf.se-.arch.qry7fi.mc;tion"'tobac..:olitiga~i,J:uearch 

The three-pagf' decision states: 
0) any challenge Tc, th· use of document categories is too lllte; 
(2) the industry failed w ~how that specific documents art CLEARLY not disoovern.ble, c-r that they wm. 

afforded inadequate remedi·~::., or <:hat the District Court exceeded its leeiti.r.r.f.te power:;; 
(3) the industry failed tc: (a) proYide a full record (1f proceedings 'befon.~ the Special Ma.~ter, (b} idtntify Cle 

specific d~cianents on which they made individualize<! aJguroerit below. o~ (c; show that su.c:i claims were r.iised 
bi:.low. 

The C oun is ''mindful of ... the n amerous interlocutory pet:.ticns previously filed by the~e parties~. Petitior ers fall 
to ennblisb that: 

(a) they were Jen.ietl a11equate oppottunity ic pres~nt their argument;;; 
(b) the District Coun mi.sapplied the crime-fraud standard; or 
(c) the Special Ma~~d; findings of fact are ir.adcquate. 

"Petitioners l\I'e not entitled tc· r;; ;;ef'. 

FOR TRANSMISSION PROEL£MS, PLEASE GAU.. FAX OPERATOR: Deanne Guebl;;oui (612.) 297-3576 
OR R.ECEPTIONIST AT: (612:• 296-7575 

Th<: i,nforma.t~on c.ontaineJ in :hi;. f<.x ir. intended or,Jy fur the u$tl of the individt.al or entity named abO\'C. 1f !hi: reader d this 
Fax is not the intended recipient. vr tb; ~mployee o; ageat responsibl~ to deliver it co the in~ded recipient, you an: requ~ to 
(a) rtlrain from cx.amining th(. m.-.r.~rial~ (b) :.t:imediate!y :'.lotify the sending pi:r$0n of the mistake, and (.:) abide by any 
inStrU~ions o!'!he sending p<:fS{lrl ~::gan!ing the return. of the docament(s). 
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The State of Minnesota, 
By Hubert H. Humphrey, Ill, 
Its Attomoy Generaf, 
end 
Blue Cro• and Blue Shield 
of Minr'lesota, 

Aeepondents, 

vs. 

Phltip Morris, Inc .. et at., 

Petitioners, 

Liggett Group, lnc., 
Defendants. 

STATE OF MINNESOTA 

IN COURT OF APPEAi.i 

ORDER 

#CX·98-414 
ICX-98-431 

llAR 17 1998 

FILED 

Considered and decided bv Tousseint, Chief Judge, Lanaing, Judge, met 

Crippen, Judge. 

BASED ON THE FILE, RECORD. ANO PROCEEDINGS. AND FOR nfE 

FOLLOWING REASONS: 

Petitioners saek prohibition and mandamus, for relief from orders compelling 

discovery. Petitioners also seek orel argument on the petitions and a etay, in the 

- event that relief is denied. Respondents opp~ !he petitions and motion for stay -· - ·--·-· ·~- . - ... . 

and seek attorney faes and costs incurred in defense of the petitions. 

~T:~T 86, St JEN 9£017l6(.C:T9:Xe.:J 
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The foevs o1 the patroons ia the tria' i:ourt's use of 111 process of categorical 

revi1ew to evaluate claims of privilege. This process waa established bv order of 

May 9, i 997, and '#fJ have previoustv denied extraordinary relief on a similar 

petition involving production of a different group of documents. To the extent that 

petitioners are challenging the use of categories rather than a lif'lfJ-by-fine ra,tiew of 

evory document, the petitiona are untimely. S- £IMnezel' Sot:'y v-. Mhwots State 

Bd. of "-Ith, 301 Minn. 188, 193, 223 N.W.2d 385, 388 {1974) (petition for 

extraordinary relief to be filed within time permitted for appeal from an orden. 

To obtain a writ of prohibition, petitioners must establish that the document& 

ordered disclosed are claarfy not discoverable. Mamptal v. Ea1twn Heit/ht• State 

&'lllk, 254 N.W .2d 37!5, 377 (Minn. 1977). Prohibition ie appropriate •only in 

~ctreme eases where the law affords no other adequate remedy.· W.muntl v. 

Nunamak•- 277 Minn. 52, 54, 151 N.W.2d 577, 579 {1967}. tt is issued to 

prevent a trial court from aGting when it is wholly without iurisdictian or from 

exceeding its legitim;:te powers. Id. at 55, l 51 N.W.2d 579. Petitionan; have not 

•!Stablished that specific documents are clearly not discoverable, thst the remedies 

;1fforded them are or were inadequate, or that the trial court exceeded ita legitimate 

powers. and prohibition will not lie. 

Petitioners did not (a) provide a complete record of the proceedings before 

tha special master: {b) identify the documents on which they made incfavidualized 

argument in support of their claims of privilege. either before the special master or .. 

the trlal iudge; or (ct eetablish that claims made ~" thi& court as tD specific 

doouments were raised and preserved in the trial court. We have carefully 
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reviewe:t the arguments of the pet.ttioners and the appendices submitted to this 

o~n..1rt (which lack mal"y of the documents to whi-ch p13titioners refer In Ullilr 

arguments) and are mindful of tha fau.'ts and circumstatiees of this case. • weH as 

the numeroPJ• interlocutory petitior"a previously filed by these parties, the 

submissions made in connection with those petitions, and our previous rulings in 

this case. Petitioners have feilad to establish (at that their opportunity to present 

ar.gument or evidence in support of claimn of privil~G was limited or ubridged in 

anv s~gnific~nt way; ~b) the existuno" of· errors cf law in the application of the 

1StandaTds governing the crime-fraud excapt;on; or {cl the1 the detaileci findings of 

the special m~ster are inadequate to support '!he trial court's order competling 

dtsctosura. Petitioners are not entitled to relief. 

IT IS HEREBY ORDERED: 

1. iha petitions in CX-98~414 and CX-98-431 are consolidated. 

2. The petitions end mctic•no of the parties are denied. 

3. This order shall be effective at noo-n on Thursday, March 19. 199lt 

u1iless 11 stay is granted by the Minnesota Supreme C(iurt. 

4. Co1Jnsel 'hall retrieve their oonf'idential appendices from the clerk of 

the appellate courts by noon on Thursday, .March 19, 1998. 

Dated: March 1 7, 1998 

BY THE COURY 

l!.~Q1 trV..~ 
Chief Judge 

CLL:blm 

l 

1?1) "d sr:11 86. st Jew 



ST A TE OF MINNESOTA 

COUNTY OF RAMSEY 

The State of Minnesota, 
By Hubert H. Humphrey, III, 
Its Attorney General, 

and 

Blue Cross and Blue Shield of Minnesota, 

Plaintiffs, 

vs. 

Philip Morris Incorporated, 
R.J. Reynolds Tobacco Company, 
Brown & Williamson Tobacco Corporation, 
13.A.T. Industries, p.l.c., 
British-American Tobacco Company Limited, 
BAT (U.K. & Export) Limited, 
Lorillard Tobacco Company, 
The American Tobacco Company, 
Liggett Group, Inc., 
The Council for Tobacco Research - U.S.A., Inc., and 
The Tobacco Institute, Inc. 

Defendants. 

DISTRICT COURT 

SECOND JUDICIAL DISTRICT 

CASE TYPE: OTHER CIVIL 

ORDER WITH RESPECT TO 
NON-LIGGETT DEFENDANTS' 

OBJECTIONS TO THE 
SPECIAL MASTER'S REPORT 

DATED FEBRUARY 10, 1998 

The above matter came on for hearing on February 16, 1998, before the Honorable 

Kenneth J. Fitzpatrick. Robert Weber, Esq., appeared and began arguments on behalf ofR.J. 

Reynolds Tobacco Company specifically and on behalf of all Defendants generally with the 

exception of Liggett Group, Inc. (herein "Non-Liggett Defendants"). David Bernick, Esq., 



appeared and argued on behalf of Brown & Williamson Tobacco Company with respect to l 08 

inadvertently logged documents. Noel Clinard, Esq., appeared and argued on behalf of Philip 

Morris Incorporated with respect to 458 additional documents allegedly related to nicotine 1md 

addiction sought by Plaintiffs. Michael Corrigan, Esq., appeared and argued on behalf of B.A.T. 

Industries, p.l.c., with respect to a footnote on page nine of the Special Master's Report. Roberta 

Walburn, Esq., appeared and argued on behalf of Plaintiffs. Additional counsel were present at 

the hearing on behalf of their clients. Members of the public and the media also attended and 

observed the proceedings. 

The Court makes the following ORDER based upon the record, arguments of counsel, 

and supplemental filings made by the parties. 

WHEREAS, the Non-Liggett Defendants have raised certain objections to the Report of 

Special Master: Findings of Fact, Conclusions of Law, and Recommendations, filed February I 0, 

1998 (CLAD docket# 2224) ("Special Master's Report"), with respect to the documents for 

which the Non-Liggett Defendants claim privilege ("Non-Liggett Documents"); 

WHEREAS, this Court has carefully reviewed the Special Master's Report, the 

submissions of the parties, and the record with respect to the matters at issue; 
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WHEREAS, Category 1 contains the 457 documents listed in Appendix A, 1 not 365 as 

inadvertently stated in paragraph 317 of the Special Master's Report; 

WHEREAS, the Court finds that the Non-Liggett Defendants had numerous, full, and 

fair opportunities to be heard with respect to the Non-Liggett Documents for which they asserted 

attorney-client privilege, work product privilege, and/or joint defense/common interest privilege 

as well as the procedure by which said documents were examined and evaluated; 

WHEREAS, the Court finds that the Non-Liggett Defendants suffered no lack of due 

process; 

WHEREAS, the Court finds the Report of the Special Master to be well-reasoned and 

supported by the law and by the evidence on the record; 

THEREFORE, IT IS HEREBY ORDERED: 

1. The Findings of Fact, Conclusions of Law, and Recommendations of the Report 

of the Special Master dated February 10, 1997 (CLAD docket# 2224) incorporated herein by 

reference, are hereby approved and adopted by this Court with the clarifications stated below. 

The Report as clarified shall constitute an Order of this Court in this action. Said document shall 

be released from seal, clarified as stated below, and made a part of the public record. 

1. Pursuant to the Order Setting Forth Document Categories for Determination of 
Privilege Claims, Plaintiffs had the opportunity to designate documents for consideration in 
Category 1. See Order of May 22, 1997, at paragraph 1 (CLAD# 963). Plaintiffs designed 457 
documents, which are identified in Plaintiffs' Memorandum of Law in Opposition to the Non­
Liggett Defendants' Claims of Privilege, dated September 29, 1997 (CLAD# 1391-1393), and 
listed in their Appendix A thereto, which Appendix A is made a part hereof and incorporated 
herein by reference. 
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a. Paragraph 15 of the Special Master's Report shall be clarified by the 

addition of the following footnote: "B.A.T. Industries, p.l.c. ("BAT Ind."), British­

American Tobacco Company Limited ("BATCo"), and B.A.T. (U.K. and Export) Limited 

("BA TUKE") have never themselves been members of the Tobacco Industry Research 

Committee ("TIRC") or the Council for Tobacco Research ("CTR") and did not 

themselves sign the "Frank Statement." Their subsidiary or sister corporation in the 

United States - Brown and Williamson Tobacco Company ("B&W") - did sign the Frank 

Statement and was a member of the TIRC, later CTR." 

b. Paragraph 40 of the Special Master's Report shall be clarified by the 

addition of the following footnote: "Attorneys representing BAT Ind., BA TCo, or 

BA TUKE exclusively were not members of the Committee of Counsel. Attorneys 

representing their subsidiary or sister corporation in the United States - B& W - were 

active members." 

c. Paragraph 295 of the Special Master's Report shall be clarified by 

replacing the words "in furtherance of the conduct or was closely related to it" with "in 

furtherance of the conduct and was closely related to it." 

d. Paragraph 317 of the Special Master's Report shall be clarified by 

replacing the words "plaintiffs designated 365 privilege documents" with the words 

"plaintiffs designated 457 privilege documents." 

4 



2. The Court makes the following additional Findings of Fact: 

a. Defense counsel could not make the unqualified representation that all 

documents were properly categorized. 2 The Court agrees with the Special Master's 

conclusion that "plaintiffs in this case must be permitted to inspect documents withheld 

on claims of privilege which relate [to] nicotine addiction and manipulation (even if such 

documents are privileged in the first instance.)" Special Master's Report paragraph 306 

(emphasis added). Plaintiffs have listed documents which Non-Liggett Defendants have 

described in their privilege logs using the words "nicotine" or "addiction"3 \vhich \Vere 

not placed in Category 3. Accordingly, documents listed in Exhibit 1 shall be remanded 

to the Special Master for examination as set forth below. 

b. Upon review of randomly selected documents, it has been determined that 

Defendants have in numerous instances claimed privilege where none is due and blatantly 

abused the categorization process. Examples include, but are not limited to, the 

following: 

(1) Brown and Williamson Tobacco Corporation ("B& W") produced 
document 689453650-3860, placing it in "Category 8 - Advertisement." B&W 
described this document as attorney work product prepared by in-house counsel 
for a BAT Canadian affiliate with whom B&W maintains a common legal 
interest, identifying and evaluating the significance of certain company documents 
produced as exhibits in the course of litigation. The actual title of this document, 
however, is "Series B, ITL Documents: Apparent Difficulties and Relevant Facts, 

2. Transcript, Trial Volume Number 20, February 16, 1998, pg. 3962, ln.10, to pg. 
3964, ln.6. 

3. See Exhibit 1 to the Affidavit of Tara D. Sutton dated February 14, 1998 (CLAD 
# 2262) (list of 458 of Defendants' privilege log entries containing the word "nicotine" or 
"addiction'' or a variant thereof). 
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Volume II, Project 16 and Project Plus-Minus" and labeled ';for internal use with 
the B.A.T. group of companies." Under the heading ;;Apparently Problematic 
Research," the author, Kwechansky Marketing Research, Inc., has noted: ';The 
research was conducted among 16-17 year olds.'"@689453653. ';The research 
examined the behaviour of youth towards starting, smoki"ng and quitting and their 
attitudes to these activities." ill "The studies reported on youngsters' mo ti vat ion 
for starting, their brand preferences, etc. as well as the starting behaviour of 
children as young as 5 years old."@ 689453654. "The studies examined 
examination [sic] of young smokers' attitudes towards 'addiction,' and contain 
multiple references to how very young smokers at first believe they cannot 
become addicted, only to later discover, to their regret, that they are." ill 
Certainly this document should have been placed in "Category 7 - Children," a 
category specifically released via this Court's December 16, 1997, Order.~ 

(2) American Tobacco Company ("American") placed a document in 
"Category 7 - Children" which references a doctor "who had the recent AMA 
article criticizing the articles etc. associating cigarette smoking causally with heart 
and cardiovascular diseases." ATMNPRI\/0009796-98 The doctor preferred to be 
a consultant to a law firm and refused to take grants. "Instead of paving for 
expenses. . . . he should cover this [travel expenses] in his consultation charges. 
This is to be a Special Account# 11 Item." @ 9796 (emphasis in the original). 
Since the document expressly refers to a Special Account, it should have been 
categorized as Category 4b - a category which was released by the Court in its 
December 16, 1997, Order. 

(3) A document produced from the files of B.A.T. Industries, p.1.c., 
was described as legal advice from external counsel re legal issues in US smoking 
and health litigation and placed in "Category 9 - Discovery." While this is the 
correct category, the document itself states: "There appears to have been an effort, 
at different times, to disguise the fact that material was routinely sent to B& W or, 
at least, to attempt to make it attorney privileged." In his note to Dr. Blackman, 
Morini suggests that "contentious" items from R&DC be transmitted ;'through me 
to Pepples thus maintaining the legal privilege - 'attorney work product."' BAT 
503144927-45 at 503144942. Such evidence is highly relevant to claims of abuse 
of the work product privilege in this litigation. 

(4) Numerous documents found via examination of documents placed 
in "Category 12 - Other" reveal that a more proper categorization would have 

4. Order with Respect to Non-Liggett Defendants' Objections to the Special 
Master's Report Dated September 10, 1997, filed December 16, 1997 (CLAD# 1821) (herein 
"December 16. 1997. Order"). 

6 



been "Category 3 - Science" or "Category 4b - Special Projects," for which 
privilege cannot be claimed. For example, B&W 620619083-85 refers to grants 
and research and B&W 521035153 refers to "a new research period." 

(5) B&W produced document 383003577 which they describe on their 
privilege log as "attorney work product prepared to identify subjects covered in a 
deposition conducted in connection with the case entitled Rogers et al. v. RJ 
Reynolds Tobacco Company et al." The document is nothing but a file folder tab 
labeled "Ili. INDEPENDENT STUDIES" which words, of course, were redacted 
on the copy provided for Plaintiffs. 

(6) The Tobacco Institute, Inc. ("TI") claimed privilege for a 
deposition of Anne Duffin, in camera. Ms. Duffin is a former TI employee; and 
her deposition included topics such as whether the deponent was seeking legal 
advice from in-house and outside counsel for TI, a Special Master's determination 
regarding the deponent's contacts; the "White Paper," and attorneys acting in an 
editorial role when it came to reviewing documents concerning scientific and 
medical information. TIMN 8001-8036. 

(7) The Council for Tobacco Research - U.S.A., Inc. ("CTR") 
classified document HK 0670077 as "Category 12 - Other" despite its subject -
Franklyn Institute's proposal of January 23, 1978, regarding a scientific study on 
tobacco glycoprotein - which would more properly have been classified as 
"Category 3 - Science." 

(8) Lorillard Tobacco Company ("Lorillard") placed document 
87660429-04 73A in "Category 12 - Other." This report entitled "Why Bio­
Research" details Lorillard's collaborative association with "Bio-Research'' and 
others with respect to scientific research and includes such matters as mouse skin 
painting tumor data, a copy of "Gelhorn-On the Cocarcinogenic Activity of 
Cigarette Tobacco Tar" (Cancer Research 1958) which is characterized as the first 
study undertaken by Bio-Research for Lorillard, Dr. Spears's discussions of 
numerous variables in experimental design to assess carcinogenic activity of 
smoke condensate subfractions, etc. Such a scientific report should have been 
classified as "Category 3 - Science" which was released. 

3. Non- Liggett Defendants may claim no privilege for the following documents 

(hereafter""Released Documents") subject to the exceptions set forth in paragraph 7 of this 

Order: 
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a. All Non-Liggett Documents designated by Defendants and Plaintiffs as 
Category 1, i.e., the 458 documents listed in Exhibit 1. 

b. All Non-Liggett Documents designated by Defendants as Category 3. 

c. All Non-Liggett Documents designated by Defendants as Category 4b. 

d. All Non-Liggett Documents designated by Defendants as Category 5. 

4. The Released Documents shall be made available to Plaintiffs and deposited 

within the Minneapolis Depository (if they have not already been so deposited) within forty-eight 

( 48) hours from the date and time of filing of this Order. Failure to do so without good cause 

shown shall be deemed cause for imposition of sanctions. 

5. Non-Liggett Defendants' Motion for Stay of Document Production is DENIED. 

6. The Special Master shall supplement his February 10, 1998, Report after 

examining randomly selected documents from Categories 7, 8, and 12. The Special Master shall 

specifically report abuses of the categorization process. Documents in those categories 

exhibiting violation of the Court's Orders·, as well as those which constitute non-privileged 

information or those for which privilege has been lost, may be released by subsequent order of 

this Court. 

7. With respect to the 108 documents which Defendant B&W claims were 

inadvertently produced, said documents shall remain in the Minneapolis Depository in the form 

produced. The Special Master shall examine each of the eighteen documents listed in the 

Affidavit of Todd Gale filed February 12, 1998 (CLAD# 2245) and determine whether any or all 

such documents, or any portions thereof, shall be released subject to appropriate legal objections 

at trial, e.g., objections for relevance or hearsay. In making such determination, the Special 
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Master shall consider the Orders of this Court, including but not limited to, Order Granting in 

Part and Denying in Part Plaintiffs' Motion in Limine for an Order Excluding Post-1994 

Material, filed February 4, 1998 (CLAD# 2187). 

8. With respect to the 458 documents listed in Exhibit l which Plaintiffs claim were 

miscategorized (i.e., those which contain references to nicotine or addiction and should have 

been categorized as Category 3), such documents shall be remanded to the Special Master for 

further examination of a random sample to determine whether same were miscategorized. 

Because Defendant R.J. Reynolds claims that, of these 458 documents, 68 documents were 

authored by Jones Day and constitute attorney opinion work product,5 the Special Master shall 

examine a randomly selected number of said 68 documents to determine whether same were 

miscategorized. If the Special Master finds that mischaracterization is more than a statistical 

anomaly, privilege shall be waived as to all the documents listed in Exhibit 1; the Court will not 

tolerate a pattern of abuse of the categorization process. 

9. As mandated by the Rules of Civil Procedure, Non-Liggett Defendants and 

counsel for same are ordered to pay Plaintiffs the reasonable expenses incurred, including 

attorneys' fees, because of the Non-Liggett Defendants' improper claims of privilege and 

noncompliance with the Court's Orders. To assist the Court in determining the appropriate 

amount, Plaintiffs shall within thirty (30) days submit their affidavit of costs and expenses, 

including attorneys' fees, incurred with respect to this issue. 

5. The Bates numbers of the 68 documents are listed in paragraph 4 of the Amended 
Affidavit of Jeffrey Jones, dated February 16, 1998 (CLAD# 2274). 
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9. This Order does not apply to any document from which a Non-Liggett Defendant 

has withdrawn its claim of privilege. The Court notes, however, that the substantial number of 

documents from which Defendants withdrew claims of privilege after the Special Master's initial 

review of Liggett documents suggests that claims of privilege were not always made in good 

faith. 

10. The attached memorandum is incorporated herein by reference. 

11. To the extent that this Court's Order with Respect to Non-Liggett Defendants' 

Objections to the Special Master's Report Dated September 10, 1997, and the Memorandum 

incorporated therein, filed December 16, 1997 (CLAD# 1821 ), are not inconsistent with this 

Order, they are hereby incorporated by reference. 

Dated: March 7, 1998 

10 

BY THE COURT: 

Isl Kenneth J Fitzoatrick 
Kenneth J. Fitzpatrick 
Judge of District Court 



MEMORANDUM 

BACKGROUND AND PROCEDURES 

Non-Liggett Defendants6 in this action have objected to producing certain documents, 

claiming attorney-client privilege, work product privilege, and/or joint defense/common interest 

privilege with respect to more than 230,000 documents, comprising more than one million pages. 

Plaintiffs demanded production of the documents. Non-Liggett Defendants refused. After 

meeting and conferring in attempts to resolve the issue, the parties were unable to come to a 

mutually agreeable solution. The procedures for this Court's determination as to whether certain 

documents must be produced were described in this Court's December 16, 1997, Order and thus 

will not be repeated here, other than to note that ( 1) this Court found that Plaintiffs had 

established a prima facie case of crime/fraud on the part of Defendants; (2) the Minnesota Court 

of Appeals found that Non-Liggett Defendants' challenge to the categorical review process 

6. Liggett entered into a Settlement Agreement with the State of Minnesota and 
agreed to waive its privilege with respect to certain of its documents. Non-Liggett Defendants 
claimed a joint defense/common interest privilege with respect to these documents. The Special 
Master's Findings of Fact, Conclusions of Law, and Recommendations dated September 10, 
1997 (CLAD # 1321) were adopted and incorporated, with certain clarifications, into this Court's 
Order with Respect to Non-Liggett Defendants' Objections to the Special Master's Report Dated 
September 10, 1997, filed December 16, 1997 (CLAD# 1821) (herein "December 16, 1997, 

·Order"). 
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ordered by this Court to be untimely;7 and (3) reiterating that the categories into which 

documents were to be designated8 are: 

1. Other Litigation (Documents reviewed in other litigation for 
which privilege was denied) 

2. No Attorney Identified (Documents that, on their face, do not indicate they 
were written or received by an attorney.) 

3. Science (Documents relating to or referencing scientific 
research or research reports on smoking and health.) 

4. Attorney-Related Involvement in Smoking and Health: 
4.A. Communications of Counsel (Documents relating to or referencing the 

Committee of Counsel, Scientific Liaison 
Committee, or Research Liaison Committee.) 

4.B. Special Projects (Documents relating to or referencing "Special 
Projects" including CTR Special Products, 
Lawyers' Special Projects, or Special Accounts.) 

4.C. LS, Inc. (Documents relating to or referencing LS, Inc., 3i, 
or LRD which were fonned to index, store, and 
retrieve information relating to smoking and health 
for the tobacco industry.) 

5. Public Statements (Documents relating to or referencing positions 
taken or statements made by a defendant or by the 
industry regarding smoking and health.) 

6. Additives (Documents relating to or referencing ingredients, 
formulae, constituents, chemicals, or components 
added to tobacco or tobacco products.) 

7. Children (Documents relating to or referencing persons under 
age 18.) 

8. Advertisements (Documents relating to or referencing advertising, 
promotion, or marketing of cigarettes.) 

9. Discovery (Documents relating to or referencing requests for 
information, including document destruction and 
document transfer .. ) 

7. State of Minnesota and BCBSM v. Philip Morris Inc .. et al., (Minnesota Appellate 
Court Case Number CS-97-2349) dated January 14, 1998. The Minnesota Supreme Court denied 
Non-Liggett Defendants' Petition for Review of the Decision of the Court of Appeals. 

8. See Order Setting Forth Document Categories for Determination of Privilege 
Claims, filed May 22, 1997 (CLAD #963). 
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10. 

11. 

12. 

Government Regulations 

Patents/EPA 

Other Documents 

(Documents relating to or referencing regulatory 
activity by the government, including labeling.) 
(Documents relating to or referencing the 
Environmental Protection Agency or patents.) 
(Documents for which privilege is claimed which 
do not fit into any of the previous categories.) 

The issues of privilege and loss of privilege based on the crime-fraud exception were 

referred to the Special Master appointed in this matter (see May 9, 1997, Order at p. 13, para. 

14). The privilege review process commenced with the Liggett Settlement Documents, hearings 

on which concluded in July, 1997. The parties were invited to submit suggestions and 

recommendations with respect to the privilege review process, and a number of procedural 

changes were ordered by the Special Master.9 

With respect to the Non-Liggett Documents, the Special Master generated a random 

selection of the hundreds of thousands of documents, including a selection from each party's 

documents in each category. Presentations and arguments by the parties, in open court and ex 

parte, with respect to the randomly selected documents and any other documents which the 

parties chose to present took place before the Special Master on October 15, 16, 17, and 18, 

9. See, e.g., Fourth Order Establishing Procedures for the Review of Documents 
Subject to Privilege Claims, filed July 22, 1997 (CLAD # 1179); Order Relating to Completion 
of Verification and Correction of Non-Liggett Documents, filed August 6, 1997 (CLAD# 1230); 
Order Setting Conference for Discussion of Hearing Procedures on Privileged Non-Liggett 
Documents, filed August 13, 1997 (CLAD# 1267); Order Directing the Non-Liggett Defendants 
to File their Privileged Document Numbers by Privilege Classification, filed August 14, 1997 
(CLAD #1271); Fifth Order Establishing Procedures for the Review of Documents Subject to 
Privilege Claims, filed September 12, 1997 (CLAD# 1327); Order of the Special Master in 
Clarification of Procedural Issues, filed September 24, 1997 (CLAD # 13 79); Order re 
Procedures to be Used at the Hearings Beginning on October 15, 1997 (CLAD # 1489); etc. 
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1997. Upon conclusion of the hearings, the parties were ordered to submit their proposed 

findings of fact and conclusions of law for consideration by the Special Master. 

After review of the record and each of the hundreds of randomly selected documents, the 

Special Master issued the Report of Special Master: Findings of Fact, Conclusions of Law, and 

Recommendations Regarding Non-Liggett Privilege Claims (CLAD # 2224, filed February 10, 

1998) ("Special Master's Report"). In his extensive and well-supported report, the Special 

Master found that the Non-Liggett Defendants failed to rebut the Court's primafacie finding of 

crime-fraud and that privilege was lost with respect to certain categories of documents. He also 

found that some categories contained documents which were not, in the first instance, attomey­

client privileged. The Special Master recommended release of all documents the Non-Liggett 

Defendants placed in categories 1, 3, 4b, and 5 - more than 30,000 documents. The Special 

Master sustained the Non-Liggett Defendants' privilege claims for documents in categories 2, 4a, 

4c, 6, 7, 8, 9, 10, 11, and 12. 

The Non-Liggett Defendants, however, raised numerous objections to the Special 

Master's Report. The Court offered them yet another opportunity to be heard - the opportunity to 

present the Court with their objections and rebuttal arguments at the hearing on February 16, 

1997. After review of the record herein, the objections and argument of Defendants, oral and 

written, as well as Plaintiffs' submissions, this Court finds that the evidence of record 

unequivocally supports the findings of the Special Master; and the Court adopts each and every 

recommendation of the Special Master with the de minimus clarifications set forth in the Order. 

The claims of privilege for documents placed by the Non-Liggett Defendants in categories I, 3, 

4b, and 5 are denied and all documents in said categories shall be released. 
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ABUSE OF PRIVILEGE AND VIOLATION OF THE RULES OF COURT ARE, 
THEMSELVES. SUFFICIENT GROUNDS TO ORDER RELEASE OF DOCUMENTS 

The relevant portions of the Court's December 16 Order with respect to abuse of 

privilege and violation of the rules of court are adopted and incorporated herein. 

The Court is very troubled by the fact that the Non-Liggett Defendants continue to violate 

the orders of this Court. For example, the Special Master ordered that a redacted copy of each 

selected document for which privilege was claimed was to be provided to the Plaintiffs prior to 

the Special Master hearings. The record reflects that in some instances Non-Liggett Defendants 

failed to provide redacted copies until their failure to do so was brought to the attention of the 

Special Master. 

The Court's review indicates that Non-Liggett Defendants and each of them claimed 

privilege for documents which are clearly and inarguably not entitled to protections of privilege. 

Again, this Court finds, as it did with respect to the Liggett Settlement Documents, that many 

documents examined contained nothing of a privileged nature, establishing a pattern of abuse. 

Certain Defendants complain that the documents they chose from selected categories 

demonstrate attorney opinion work product; this may indeed be so. However, despite the fact that 

certain docwnents in a category may contain privileged material, abuse of the privilege claim 

with respect to even one document taints the category. Defendants had a myriad of opportunities 

to determine whether a claim of privilege could be properly made. Indeed, the Court expressly 

put counsel on notice that counsel personally or those under counsel's supervision were to have 

reviewed each document on the privilege log so that counsel could represent that privilege was 

properly claimed.. The intentional and repeated misuse of claims of privilege is intolerable in a 
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court of law, and an appropriate sanction for such abuse is release of all documents for which 

privilege is improperly claimed. If a spot-check of documents reveals a pattern of abuse, a 

document-by-document review (if it were even possible) would more probably than not reveal 

even more abuses. 

A reviewer less cautious and conservative than our Special Master might have 

recommended that even one discovered abuse be sufficient to deny privilege for the entire set of 

documents. Plaintiffs, however, express their acquiescence with the recommendations of the 

Special Master even though many important and probative documents may remain cloaked in 

privilege. With trial underway, this Court will permit the light of discovery to permeate the 

categories of documents which the Special Master recommended be released and allow 

unchallenged categories to remain in cloaked in privilege for the present. 

ST AND ARD OF REVIEW OF SPECIAL MASTER'S REPORT 

The Court has examined the Special Master's findings of fact and found that his findings 

are not "clearly erroneous." See Minn. R. Civ. P. 53.05(2); 2 Herr & Haydock, Minnesota 

Practice § 53 .14 (2d ed. 1985). Because the proper standard of review has been met, the Special 

Master's findings of fact are accepted and adopted by this Court. 

NON-LIGGETT DEFENDANTS' DUE PROCESS RIGHTS 

Non-Liggett Defendants complain that their Due Process rights were violated because the 

category-by-category review prevented them from adequately defending their privilege claims 

and presenting rebuttal evidence and allowed Plaintiffs to shirk their burden of showing that any 

document was "in furtherance of' and "closely related to" a crime or fraud. The Court rejects 

this argument and incorporates the relevant portions of its December 16, 1997, Order. 
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APPLICATION OF CORRECT LEGAL STANDARDS 
OF ATTORNEY-CLIENT PRIVILEGE, 

WORK PRODUCT DOCTRINE. AND THE CRIME-FRAUD EXCEPTION 

The Non-Liggett Defendants claim that the Special Master has failed to apply the correct 

legal standards in making his report and recommendations. The Court rejects this argument and 

incorporates the relevant portions of its December 16, 1997, Order. The attorney-client and work 

product privileges in this case are ancient but not honored. 

The Court finds that the standard for application of the crime-fraud exception has been 

correctly applied. The Levin court set forth the test which must be met to invoke the crime-fraud 

exception: "To invoke the crime-fraud exception to the attorney-client privilege, Levin must 

establish a prima facie showing that the communication was ( l) made in furtherance of a crime 

or fraud and (2) was closely related to the fraud." Levin y. C.O.M.B. Co., 469 N.W.2d 512, 515 

(Minn. Ct. App. 1991 ), petition for review denied (Minn. July 24, 1991) . The Special Master 

expressly stated that the two prongs of his inquiry were whether he was "satisfied by a 

preponderance 10 of the evidence offered by both plaintiffs and defendants that the defendants 

were engaged in criminal or fraudulent conduct[.) Included within "criminal or fraudulent 

conduct" are a failure to conduct appropriate research into the safety of their products and failure 

to warn their products' consumers if the research supported negative conclusions. Second, has it 

been demonstrated by a preponderance of the evidence that the involvement of defendants' 

attorneys was in furtherance of the conduct or was closely related to it?" Special Master's 

l 0. The Court notes that the Special Master required - and found - sufficient evidence 
to meet a "preponderance of the evidence" standard, which is a stricter standard than the "prima 
facie showing" required by the Levin court to invoke the crime-fraud exception. 
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Report paragraph 295. These inquiries meet, indeed exceed, the requirements set forth in Levin 

and are those criteria expressly set forth by this Court in its Order of May 9, 1997 (citing Haines 

v. Liggett Group. Inc., 140 F.R.D. 681 (D.N.J. 1992) (citing In re Grand Juzy Investigation, 842 

F.2d 1223, 1226 (11th Cir. 1987) (citations omitted), order vacated on other grounds, 975 F.2d 

81 (3rd Cir. 1992)). Moreover, the Court notes that, despite the use of the word "or" in 

paragraph 295 of the Special Master's Report, the Special Master did, indeed, consider both 

whether the evidence showed that the involvement of Defendants' attorneys was in furtherance 

of the conduct and was closely related to it. See, e.g., paragraphs 325, 327, 367, 393, 407, 414, 

and 418 of the Special Master's Report. Accordingly, paragraph 295 of the Special Master's 

Report shall be clarified by replacing the word "or" with the word "and." Substantively, the 

Special Master's Report is sound; there is no evidence that the Special Master erred in 

application of the standard. 

CONCLUSION 

Non-Liggett Defendants have been found to have committed numerous abuses of 

privilege and certain violations of Court Orders and the Rules of Court. Non-Liggett Defendants 

have been afforded notice and innumerable opportunities to be heard. No violations of their due 

process rights have occurred. The record supports the factual findings of the Special Master. 

Application of the law of privilege, and the crime-fraud exception were properly applied by the 

Special Master. The Findings of Fact and Conclusions of Law of the Special Master are adopted 

and made a part of this Order as clarified herein. Having been carefully considered by this Court, 

Non-Liggett Defendants' remaining objections are dismissed. The documents designated as 

falling into categories 1, 3, 4b, and 5 shall be released as herein ordered. 
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STEVE KARNOWSKI I Associated Press 

ST. PAUL, Minn. (AP) -- Lawyers for the state proclaimed victcr)' 
after a court official said they should be allowed to use 40,000 secret 
tobacco industry documents in a lawsuit against the cigarette makers. 

Attorney General Hubert Humphrey III hailed Tuesday's 
recommendation by Mark Gehan~ a court-appointed special master 
who reviewed samples of more than 240,000 confidential documents. 

"These are the ;crown jewels' of the conspiracy -- the documents t.~e 
industry fought tooth and nail to conceal from the American public," 
Humphrey said. "They will reveal what the industry knew and when 
they knew it." 

Gehan's recommendation went to Ramsey County District Judge 
Kenneth Fitzpatrick, who will make the actual mling. Tobacco 
attorneys have 10 days to appeal to the judge, and R.J. Reynolds 
lawyer Bob Weber said they would do so. 

Even though Gehan said most of the documents should remain 
sheltered under the doctrine of attorney-client privilege, the state's 
lead attorney. Michael Ciresi, said it was still a big win. 

"Whenever we get l 00,000 (pages of) documents that have been hid 
from the public fol" 40 or 50 years I consider it a major victory," 
Ciresi said. 

Hu....,nphrey and a tobacco litigation expert said the documents that 
will come out-· if Fitzpatrick agrees -- are potentially explosive. 

"This is sometlting the plaintiff attorneys have been salivating over 
for 10 years now,1' said ~fark Gottlieb, an attorney for the Tobacco 
Prodm.:ts liability Project at Northeastern University in Boston. 

Bob Weber, an attorney for R.J. Reynolds, said it was improper for 
Gehan to make a recommendation based only on samples of the 
papers instead of reviewing each document individually. 

"It was not based on a total reading of all of the docwnents," Weber 
said. "It's a profoundly flawed procedure." 

The state and Blue Cross and Blue Shieid of Minnesota are suing the 
tobacco companies for $1. 77 billion spent treating smoking-rela.ted 
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"" ···-----· - - .....• "If (they're) like th , ey bear upon 
this industry's knowledge, dating back decades, of the; health risks of 
smoking and the fact that they simply did not get this information out 
to the public;• Ciresi said. 

Gehan divided the docwnents into a dozen categories and agreed with 
tobacco companies that attorney-client P.rivilege applied in most of 
them, including those that dealt v.1.th children, advertising, tobacco 
additives and communication beN:een attorneys in tobacco lawsuits. 

But he said docwnents in three groups did not qualify for the 
privilege: those dealing \\ith science, special projects by the Council 
for Tobacco Research, and public statements agreed upon by the 
i::J.dustry. 

On the witness stand Tuesday, Walker .t-.lerryman, .a vice president 
and spokesman for The Tobacco Industry, took a pummeling from 
Ciresi, who brought up several internal company documents 
indicating that top industry officials believed as early as 1958 that 
SlDoking causes cancer. 

But Merryman refused to back off the institut~'s contention that while 
there is a '\"tatistical association" between smoking and cancer: it still 
has not been established that smoking actually causes cancer. 

Merryman said he did not accept !he positions of the American 
Medical Association, the World Health Organization, the National 
Institutes of Health and the Centers for Disease Control, which all say 
it has been proven that smoking causes cancer. 

11Do you believe the world is flat?" Ciresi finally asked tauntingly, 
then withdrew the question after the defense objected. 

Merryman was expected to conclude his testimony today. 

Defendants include Philip Morris Inc., R.J. Reynolds Tobacco Co., 
Brown & Williamson Tobacco Corp. British-American Tobacco Co. 
Ltd., Lorillard Tobacco Co. and The Tobacco Institute Inc. Liggett 
Group Inc. is a defendant of Blue Cross only. 
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Tobacco documents subject to disclosure 

Court officer deals industry major blow 

--------·------------------------------·- -·-·---·-- ---·--· 

DAVID SHAFFER and MOLLY GUTHREY STAFF WRITERS 

The first damaging evidence from the tobacco industry's privileged 
legal papers landed in a St. Paul courtroom Tuesday -- just as a judicial 
officer said 40,000 similarly protected docwnents should be disclosed 

In a major defeat for cigarette makers, Special ~ . .faster Mark Gehan 
recommended release of the largest collection of tobacco industry 
studies, memos and letters ever protected under the doctrine of 
la-wyer-client confidentiality. 

Those documents still haven't been released. But the importance of 
such files was dramatically underscored the same day when three 
formerly privileged documents. obtained under an earlier ruling, were 
introduced as evidence in the Minnesota tobacco trial. 

One document, a secret 1965 memo rand~ by an American Tobacco 
Co. attorney. urged the finn not to open an in-house smoking-research 
lab because ''it opens for jury evaluation the question whether it acted 
reasonably in not instituting biological research long before now." 

Two other documents, also from American's files, tell the inside story 
on the industry's reaction to a v.idely publicized 1970 fl..merican 
Cancer Society research project that produced lung cancer in beagies 
taught to smoke. 

In public, the Tobacco Institute do\l\.11played the so-called Auerbach 
study, saying it proved nothing and that more scientific revie':v was 
needed, according to a press report and ad introduced at the trial. 
American was a longtime member of the institute, an industry trade 
group. 

But in a'· privileged and confidential" document, a top research 
official for an American affiliate 'note · ·we believe the Auerbach 
work proves beyond reasonable doubt that fresh whole cigarette smoke 
is carcinogenic to dog lungs and therefore it is highly likely that it is 
carcinogenic to human beings." 

Michael Ciresi, the trial attorney for the ~Hnnesota attorney general 
and Blue Cross and Blue Shield, said the three privileged documents 
introduced Tuesday are the first to be used in the 3-week-old trial_ 

"These are the first of the privileged documer:ts ~and they are 
dynamite," Ciresi said. "They show these defendants knew what their 
duty was under the la\V and suppressed the knowledge of smoking and 
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health.'' 

Gehan's recommendation to release 40,000 other privileged documents 
may represent the largest number of privileged papers ever to face 
disclosure in any lawsuit -- not just in the tobacco indusu-v, Ciresi 
added. · 

"These are the crown jewels of the conspiracy -- the documents the 
industry fought rooth and nail to conceal from the American public." 
Minnesota Attorney General Hubert Humphrey said in a statement. 

Ramsey County District Judge Kenneth Fitzpatrick still must review 
Gehan'~ findings, and the tobacco industry is expected to challenge 
them. Only after the judge rules could the documents be released to 
plaintiffs at trial. 

But Fitzpatrick previously has ruled that the tobacco industry engaged 
in a ''conspiracy of silence" and suppres~ed research. The judge in 
December ordered disclosure of 834 lav..yer-protected docwnents from 
Liggett Group and 1,114 such documents from American Tobacco 
Co., including the three disclosed in court Tuesday. 

The 40,000 still-unreleased privileged documents coYer several 
subjects that are key issues in the $1.77 billion consumer fraud lawsuit 
against tobacco companies. The suit seeks to recover smoking-related 
medical costs and accuses the industry of decades of deceiving the 
public. 

Gehan recommended revoking attorney-dient privilege on documents 
pertaining to smoking-and-health studies and research directed by 
lav,.-yers as v.'ell as memos and letters relating to the industry's public 
positions. 

Also included in the documents are htmdreds of memos and letters 
identified by Humphrey's lawyers :from the industry's index of secret 
papers. Said Ciresi: "We can't wait to get our hands on those 
documents." 

Gehan's full recommendations were sealed. But he issued a summary 
of bis findings, and cited his earlier report that concluded industry 
lawyers engaged in crime or fraud to cover up r~search into the health 
effects of cigarettes. Gehan recommended preserving the industry's 
privilege on 10 document categories, including those about youth. 

Robert \\'eber, an attorney for R.J. Reynolds Tobacco Co., said he 
objected to Gehan's procedure ·- established by the judge - of 
reviewing only samples from the full collection of 240,000 privileged 
d.ocwnems. 

··I think it's a profoundly flawed procedure -- to take away 
attomey-die!".t privilege in any respect by ruling on documents that 
haven't been reviewed (individually) by a judicial officer," Weber said. 

The first privileged document disclosed in court was a 56-page 
memorandum written by Janet Brovm, a longtime attorney for 
American Tobacco, about the legal consequences of :onducting 
in-house smoking research, instead of funding outsLde projects. Bro\.vn 
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was against such reseJrch ~-and, indeed, no in-house program wa~ 
begtm at the company, now part of Brovm & Williamson Tobacco 
Corp. 

·'Instituting a biologfcal program today will be arg'IJed to be an 
implied admission that the company believes it has not in the past been 
doing all it could and should have been doing to find the scientific 
facts respecting tobacco use and health,,, Bro\VIl warned to Cyril 
Hesko, vice president and general counsel for American Tobacco. 

All three documents were introduced during testimony by Walker 
Merryman, vice president and communicatfons director of the Tobacco 
Institute, as Ciresi questioned him about whether the industry told the 
public everything it knew about smoking. Menyman restunes his 
testimony today. 
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The first damaging evidence from 
tile tobacco industty's privileged legal 
P1'IJefS landed in a St. Paul courtroom 
Tuesday - just as a judi<'ial officer 
said 40,000 .similarly protected docu-

ments should be disclosed 
In a major defeat for cigarette 

m.W.ers, Spet"ial Master Mark ~ 
recommen~ relea5e ol the largest 
t'ollectloo of tobacco ind1.1Slry studie;, 
_inemos and letters ever protected 
'.under the doctrine of lawyff-cli.tml 
confidentiality. · 

i Those documents stiH haven't been 
released. But the importance of sucti 
files was dramatically underscored 
the same day when three formt-rly 
prh•llegNi documents. ohtRine<l under 

an ea(licr ruling, were i.lltroduced as 
evidence ln th~ Minn"sota tobacco 
trial. 

One ·document, a secret 1965 
memorandum by an American Tobac­
co Co. attorney, urged the firm not 
to open an in-house smoldng-researeh 
lab beca11Se "it opens for jury ev.elll· 
ation the question wbP-ther it acted 
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Two other document , also from 
American's filei;, tell th~ inside 
story Gn tl1e indllst.ry's reaction to 
a widely p11blicized t970 American 
Cancer Society research project 
that produced lung cancer in bea­
gles faughl lo smoke. 

In public, the Tobacco Instit.ule 
downplayed the so-called Auer­
bach study, saying it proved noth­
ing and that more scientific re­
view was needed, according lo a 
press report and ad introdnced at 
the trial. American was a loog­
time member of the institute, an 
indW1try trade group. 

But ln a ''privileged and cttnfi­
dential'' document, a top research 
official for an American afriliate 
wrote "we believe the A11erbach 
work proves beyond reasonable 
doubt that fresh whole cigarette 

f smoke is carr.inogenic to dog lungs 
a11d therefore it is h~ghly likely 
that it is carcinogenic to human 
beings." 

Michael Ciresi, the trial attor­
ney for tile Minnesota attorney 
general and Blue Cross and Blue 
Shield., .said tile three privileged 
documenlo; introduc:oo Tuesday are 
the first l<J be used in the 3-week­
old trial. 

"These are the firsl of the privi­
leged documents ·- and tllley are 
dynamite," Ciresi said. ''They 
snow these defendants knew wh.e t 
thP.ir duty was under the law and 
suppre!i.-scd the knowledge of 
smoking and health." 

Gehan's recommendation to re· 
lease 40,0M other pl'ivileged docu­
mmts may represent the largest 
number of privileged p<ipers ever 
to face disclo.sure in any lawsuit 
- not just in the tobacco iridusl ry, 
Ciresi addetl. 

''ThP.se are the crown jewels of 
the conspiracy - the documenls 
the industry fought tooth acid r:atl 
lo conceal from tht' American 

public," Minnesota Attorney Gen­
eral Hubert Humphrey sa•d in a 
:statement. 

Ramsey County District Judge 
Kenneth Fitzpatrick still must re­
view Gehan's findings, and the to­
bacco industry iM expected to chal­
lenge lllem. Only after the judge 
rules could the documents be re­
leased to plaintiffs al trial. 

But Filtpatrick previously has 
ruled lbat the tobacco industry en­
gaged •n a "conspiracy of silence" 
and suppressed research. Thl~ 
judge in December ordered disclo­
sure of 834 lawyer-protected docu­
ment:s from Liggett Group and 
l , 114 .such document.s from Ameri­
can Tobacro Co., including tbe 
lllree disclosed in court Tuesday. 

Tite 40,000 st.ill-unreleased pri\1. 
lleged documents cover several 
sUbjects that are key issues in the 
'l.77 billion consumer fraud law­
!lnit against tobacco companies. 
The suit seeks to reeo\'er smoking­
reJated med.kal eosts and accuses 
the industry of decades of deceiv­
ing the pYDlic. 

Gehan recommended revoking 
attorney-client privilege OE docu­
ments pert..ai.n.ing to srnoking-and­
health st11dies and research direct­
ed by lawyers as well as memos 
and letters relating to the indus­
try's public positions. 

Also iacluded in the documents 
are hundreds of memos and letten 
identified by Humphrey's lawyers 
from the indust.ry's index of 9eeret 
papers. Said Ciresi: "We ean't wait 
to gel our hands on those docu· 
ments." 

Gehan's full rreommendatlons 
were sealed. But lie issued a sum­
mary of his flndings. and cited his 
earlier report tbat concluded in­
dustry lawyers engaged in crime 
or fraud lo eover up research into 
the health eflecls of cigarettes. 
Gehan recommended preserving 
lhe i11dustry's privilege on 10 doc 
umenl calegories, inl'.'luding lbose 
about youth. 

Robert Weber, an altorney for 
R.J. Reynolds Tobacco Co_, said he 
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Walker Metryman, vice preetdent and commanlcatfons dke<:tor of 
the Tobacco lnatltute, t..ufle• In the Minnesota tobacco trtal •n 
St. Paut on Tuesday. 

objected to Gehan's procedure 
establisaed by the judge -- of re­
v lewlng only samples from the 
f11)) collection of 240,000 privi· 
leged documents. 

"I think it's a profoundly flawed 
procedure - to take away attor­
ney-client privilege In any respect 
by ruling on documents that 
haven't been reviewed (individual­
ly) by a judicial officer," Weber 
said 

The firsl privileged doc-ument 
disdosed in cow-I waR a !">o-page 
memorandum written by Janel 

Brown, a &6ngtime attorney for 
American Tobacco. abuut the legal 
consequences of conducting in­
house smoking research, instead of 
fua(Ung outside projecls. 

"Instituting a blolog.Jcal pro­
gram today wm be argued to be 
an implied admission that the 
companr believes it has not in the 
past been doing all lt could and 
s_h()uJd have been doing to find the 
scientific facts respecting tobacc:o 
use and health," Brown 1t1o•arned to 
Cyril He~ko, vice president and 
P,e-neral counsel for Americ;m To­
bacco. 
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Special master supports 
release of more documents 
Attorney-client privilege does 
not apply, he rules in report 
By Dnld Phelps end Melssa Levy 
Siar Tribune Swff Writers 

Ccrtaiu t:onfidenlial tobacco 
industry documen1s 011 smuk:ing 
and health are not protected hy 
auomey-clienl privilege aml 
should be tume.d ov~r tu the 
slate of Minnesota for cxamiua­
linn, a i.:ourl officer ruled 
Tuesday. 

Special !\faster Mark Gehan, 
in a public rc1wr1, saiL.l lhe cl;iim 
ol auo111e}'-dient privilege was 
applied improp~rly l.Jy tultacco 
companies in a numLler of broad 
categories and thousands of' doc­
uments should be released. 

Gdrnn used ianl;uage in Tues­
day's report similnr lo 1ha1 i11 a 
report last fall in which he de1cr-
111i11~c11hat documents from cig· 
arcuc makt·r Liggett Group rnn­
tuined 1·vid1.•ncc of "r.rime fraud." 
Gchan wrote ln ~l!plcmbcr lhal 
tohan:o crnnp;111il's had abtisec..I 
cliiims uf il!torncy-dir.n• priviler,c 

to shield doc:umr.nls. 
He decermine<l rhar the s.1a1e 

and Blue Cross and Blue Shield 
of Minnesota should be gi\'f:~ll 
access ro scicrihfic <lon1mc1us 
rdating to smoking and hcallh, 
special rnsearch projects direct­
ed by attorneys, a11d documents 
relating to public positions lalcn 
by the industry mi health iss.ue~. 

Gchim, who abo filed a 
lengthy scaled re[)ort ouclinin.g 
the reasons fm his determina­
tion, saKl Minnesota anornevs 
should he entitled to <locumc1its 
conrained in about one-lhird of 
1he 14 categories ·whcr<· lhe 
daim of allnrney-dienl privilege 
had bee.n invuk:ed. 

Tht' state am.I Blue Cross arl~ 
in the third week c:.f a civil lrial iu 
Ramsey County Dis1ric1 Coml 
against nine 1ohacco compartie:-; 
and two indusHy trade ~1oups. 

'furn lo TRIAL cm 87 

Stai flillune µhvlo by Da,·•1 ~1uw~1r,, 
Sennett LeBow, left. ht'ad oi the LIUett Giroup, arrl,,.ed at 
court with hla att0tll•J, Jltmet 5trlc:iker. He said L.•&iett 
Httled early becM11e It could11't afford a major juqmeflt. 
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SHOOTINGfrom 81 y 
Man said he ih.ot teen bec<zuse 
he 'hates blacks', police say 

According to wurt rlocumcnts 
and imerviews, Figueroa drove by 
Stephen and gave him a dirty 
look .. Stephan Raid he ignored Fi­
gueroa, but min11tes later Figue­
rna re1urned and shot him, docu­
ments said. Stephan \Valched the 
driver rull the gun inside lhe 
truck, smile and drive away. 

Slephon, a student leader and 
lhree-sporl athlete at Olson Mid­
tll~ Schnol·in Minneapohs, ran a 
block before collapsing in a drive­
way in rhc 5300 block. of Russ£11 
Av. N. 

The bullet hit a rib, punctured 
a lung and lodged in his chest. He 
was hospitali7.ed at North Memo· 
rial Medical Ccuter in Hobbins­
dalc for several days, but has re­
covered and returned ro school 
Tuesday. 

Figueroa told police that Ste­
phon confmnted him and that he 
believed Steph.on had a weapon, 
so he drt~w his rifle and shot the 
teenager. Stephon didn't heve a 
weapon, police said. 

MPigueroa's reason for the 
shooting isn't really valid,~ 

McComb said. MHe shot some­
body in Lhe bade. There was no 
evidence offace-to-face confron­
tation. He was a random target." 

Figueroa, who lives with his 
grandmother, lold police he was 
smoking at a nearby park. Police 
were tipped ·to him several days 
after the shooting, and his pickup 
matched a description given hy 
Stephon. 

Figueroa was arrested about 
l l p.m. Monday in White Bear 
Lake driving bis black, rusry pick­
up. He is bdng held in the Hen­
nepin County jail in lieu of 
$375,000 bail. 

"The detectives worked long 
and hard, n McComb said. "We're 
very happy with lhe resultsc" 

Stephon's mother, Stephanie 
Arnold, said there is no easy way 
10 cxpLain to her son why some­
body would shool him. He has to 
1nove on and not let Aihis cow­
aid" min his life, she said. 

"l told h1m lo go out and con­
tinue to do aH Lhe things he 
dreamed about," she said. 

Racial allegations 
During {he investigation, po­

lice said, they found evidence 
thar on several occasions riguc­
roa profe!ised hatred for blacks 
and lcws. He also confessed that 
he shot SlCphon because he 
"hates blacks.'' courr documenL~ 
said. Figueroa's menial health 
!:'t:uus will have to be evaluated 
by the murts, McComb said. 

Figueroa h.as suncrcd from de­
pression aud aue11tion deficit dis­
order, and Ile has been fouml lo 
be schizophrenic, said his older 
brother Hlijah Pigueroa. The 
shooting may seem racially moti­
\'ated, h's brother said, but it may 
have been the way he vented in­
temaJ hatred and anger hecause 
of personal pmhlcms. 

~People don'I k.nuw Aaron," 
his b10ther said. ''He's a greal 
k.id." 

Elijah said his ororher dahhh:d 
in the occult and had problems 
with drugs. When his grandmoth­
er would spend time away during 
winter, Aaron Figueroa spent 
time with friends who may have 
pushed him lo become involved 
in a shooting, Elijah said. 

Although Aaron's father is 
Mexican, relatives said he comid­
el'$ himself wbite. 

"I don't remember him ever 
saying tha•_ he wanted 10 go out 

and shoot a black. per:m11," he 
said. "We're half Mexican 
ourselves." 

Elijah said he tallied to Figue­
roa two days ago and would have 
turned him in had he known 
about the shooting. If Figueroa 
wanted to shoot somebody ran­
domly, why would he have 
bought the gun with a check and 
then returned it lo a gun shn11 
with a bullet in rhe chamber, ~i­
jah ao;ked. 

Seeking peace for fmnlly 
Community leader Spike Moss 

nu:r wilh Stephon and his mother 
Tuesday. Stephon told him he 
was relieved that Figueroa had 
bee11 arrested because only Ste· 
phon could identify the shooter. 
He did idenlify Figueroa in a line­
up 1 'uesday afternoon. 

"We ln.ew all along it was ra­
cial crime," Moss said. MWe just 
wanted police to do their job and 
pursue lhi!! situa1ion so the (am­
ily could have peace." 

Srephanie Arnold said char al­
though she wi5hed poli.ce would 
have taken the ctie more serious-
1 y from the start, she's glad that 
"they got Figueroa and that he's 
not going anywhere." 

"The Lord kept my son alive 
for a reason,· she said. 
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STATE OF MINNESOTA 
OF'FICE OF THE ATTORNEY GENERAL 
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Today's decision is a major victory in our three-year battle to expose the truth about the 
tobacco industry. The 40-year cover·up of fraud and conspiracy is coming to an end. and this 
outla-w indust.ry is at the end of its rope. 

Under this decision, the American public may see hundreds of thousands of pages of 
secret documents that have been shielded in the tobacco lawyers' vaults. These are the "cro\'in 
jewels" of the conspiracy -- the documents the industry fought tooth and nail to conceal from the 
.American public. They will reveal what the :industry knew and when they knew it. 

Only by exposing the full truth can we prevent this industry from marketing to kids and 
manipulating nicotine in the fut11.re. And I intend to make sure the American public and 
Congress see the pervasiveness of the fraud and conspiracy so we can finally refomI. this industry 
and bring it to j u5ticc. 
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