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COMMENTS: As you know, the court reporter who owns rights to the daily wiofficizl transcripts
does not permi: us to provide unlimited aceess to the Mirnesota cial transcripts. While we are
able to provide limired access to the public Realth community, government officials and to other
state tobacco litigants on a bulletin board, the transcripts miay not be copied, redistributed or
posted for general use, nor may anyone give the password to others.

Unfortunately, tihe someone has violated the access condiiions and given the passwords or
forwarded transeripts 1o unauthorized persons whe have posted them for wniimitad access. Asa
resalt, we are changing the password ard access codes.

We are working hard to post as rmuch as possible on our web site about the rial, hut if people
continue to disregard th2 conditions of access we will no longer be able i posi the transcripts
Jor anyone,

Following, vou will find the new user name and passacvd, but under ne circumstances showdd
you give this information out to another party. if you agree to the above conditions, you may
access the Minnesota Tobacco trial transcripts at the following address:

www ag state mn.us/press/transcnpts.qmy. A screen will come ap showing vanous transcripts.
When you click ¢n one vou want, a screen will appear that asks for a ucer name. The user name
is visitor and the password is $6al 2b.

FOR TRANSMISSION PROBLEMS, PLEASE CALL FAX OPERATOR: Deanne at (612) 297.3578
OR RECEPTICNIST AT, (642) 206-T875

The information contained in this Fax message is amorney-¢lient or wark product PRIVILEGED and/or CONFIDENTLAL
INFORMATION. It is intended only for ths use of the irdividual or entiry named below. If the reader of this Fax is not the
interded recipient, or the emplovee or agent responcible o deliver it 1o the inended recipient, vou arc hierels voiified thar any
dissemipation, diswibution, or sopviag of tais communication is strictly prehibited. Fusthermore, you sireuld (a) refran from
cxamining the piaterials, (b immedistely notify the sending person of the mistake, and (¢) abide by the cending person’s

iNSTuCt:0a8 regardimg the return of the document(s).x
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STATE OF MINNESOTA
OFFICE OF THE ATTORNEY GENERAL
LAW ENFORCEMENT SECTION

Suite 1400 NCL Tower
Hubert H. Humphrey Il 445 Minnesota Street

Amtorney General TRANSMISSION BY FACSIMILE 8. Paul, MN 55101

Tele No.: (612) 296-7575

TO:Karen Lightfoot 202-225-4784  Jim Hawley 202-226- 0938

Jeff Teitz  202-224-3533 Toby Donenfeldt 202-456-6265

Jerry Mande 202-456-6027 Harriet Rabb 202-690-7998

Bob Van Huevelen 202-224-7776 Lance Bultena 202-224-0326

Mitch Zeller 301-594-6777 John Gilman 202-224-8438

FROM: Luanne Nyberg PHONE (612) 215-1833 FAX (612) 297-4036

DATE: March 23

NUMBER OF PAGES (including cover page) 6

Minnesata Tobacco Trial Order Sanctioning British American Tobacco for ‘Jack
of compliance with and violation of the Court's January § Order: regarding the
production of two witnesses for deposition.

Sanctions inciude:

1. Striking all privilege claims regrind documents associated with these two
witnesses - document must be produced to plaintiffs “immediately”

2. Jury mey be instructed that these witnesses were not produced, that the
destruction of three cases of files on smoking and health were destroyed, with no
index, and that they can assume what these witnesses would have said would
have been unfavorable to defendants.

3. Defendants must pay all costs related to these matters.

4. Yot more sanctions may be imposed at a later date.

FOR TRANSMISSION PROBLEMS, PLEASE CALL Deanne at 612-297-3578.

The information contained in this Fax is intended only for the use of the individual or entty named abhove, If the reader of this
Fax is not the intended recipient, or the employce or agent respongible 1o deliver it to the intended recipient, you are requested 10
(a) refrain from examining the materials, (b) immediately notify the sending person of the mistake, and (¢) abide by any
instructions of the sending person regarding the return of the dosument(s).
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY - A .SECOND JUDICIAL DISTRICT

Case Type: Other Civil
THE STATE OF MINNESQOTA,

COURT FILE NO. C.-94-8565
BY HUBERT H. HUMPHREY, II,

ITS ATTORNEY GENERAL,
and
BLUE CROSS AND BLUE SHIELD
OF MINNESOTA,
Plaintiffs,
ORDER IMPOSING SANCTIONS
vs. FOR FAILURE TO COMPLY WITH
ORDER OF JANUARY 5§, 1998
PHILIP MORRIS INCORPORATED,

R.J. REYNOLDS TOBACCO COMPANY,

BROWN & WILLIAMSON TOBACCO CORPORATION,
B.A.T.INDUSTRIES P.L.C,,

BRITISH-AMERICAN TOBACCO COMPANY LIMITED,
BAT (U K. & EXPORT) LIMITED,

LORILLARD TOBACCO COMPANY,

THE AMERICAN TOBACCO COMPANY,

LIGGETT GROUP, INC.,,

THE COUNCIL FOR TOBACCO RESEARCH - US.A,, INC,,
and THE TOBACCO INSTITUTE, INC,,

Defendants.

WHEREAS, after numerous attempts’ to obiain the testimony of four witnesses
requested by the Plaintiffs through cooperation with Defendants British-American Tobacco
Company (“BATCo”) and B.A.T. Industries, p.1.c. (“BAT Ind.”) and through Letters of Reques"i“

via the Hague Convention, this Court issued an Order:

See Exhibit 1 attached hereto and made a part hereof.
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Finding that Dr. Ray Thomton and Mr. Alan Heard are under the control of
BATCO and BAT Ind.;
Ordering Mr. Heard and Dr. Thornton to appear for deposition before this Court
at the Ramsey County Courthouse beginning January 12, 1998; and
Ordering Defenc.lant's' BATCQ apd BAT Ind. to take whatcver steps necessary to
ens.ure the ap@mw of Mr. Heard and Dr. Thorntc;n for deposition in St. Paul on J. anﬁary 12;
. (See Order Requiring Former Employees of BATCo to Appear for Deposition, filed January 5,

1998 (CLAD # 1929) (herein “January S Order™));

e

' WHEREAS, on January 9, 1998, BATCo mo'ved for modification of the Court’s January
5 Order to permit the deposition to take place in London instead of St. Paul on some uaspecified
datc “in the next few weeks” instead of January 12, 1998 (see BATCo's Notice of Motion and
Motion for Madification of the Court’s Order of January 5, 1998, filed January 9, 1998 (CLAD #
1960));
WHEREAS, the witnesses did not appear as ordered; thus the Court now finds: |
L. Defendants BATCG and BAT Ind. did not take whatever steps were
necessary to ensure the appearance of Mr. Heard and Dr. Thomton for deposition in St. Paul on
January 12, 1998,
2 Plaintiffs have been substantially prejudiced by their inability to obtain
testimony from either Dr. Thomton or Mr. Heard before trial.
Based on the record, submissions, and representations and arguments of connsel
IT IS HEREBY ORDERED as sanctions for Defendants' lack of compliance with and
violation of the Court’s January 5 Order:

A. Any foundation objection is deemed waived for all documents offered by the

Plaintiffs which:
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(1) on their face appear to be authored, signed by, copied to, or received by
eith;; Mr. Alan ﬂeard ot Dr. Ra) fi’homton, or .w. N

(2)  were authored by a BATCo or BATUKE scientist or were received from
BATCO contract research laboratories during the time Mr. Heard (10/1/79 -1/31/92) or Dr.
Thornton (11/19/62 - 12/31/93) worked at- BATCo; or

(3)  were authored by BAT consultants P. Lee or Dr. F.J.C. Roe because Dr.
Thomton and Mr. Heard worked with those paid consultants and solicited comments and
opinions from them.

B. The Court deems tue and admitted any statement made in any documents offered
by the Plaintiffs which fit into any of the three categories lisied in paragraph A. above and
precludes BATCo, BATUKE, or BAT Ind. from offering testimony disputing those statements.

C. The Court strikes the privilege claims which BAT Ind. and BATCo/BATUKE
have made as to all documents on their privilege logs which either reference Dr. Thornton or Mr.
Heard or those which were authored by, received by, or copied to Dr. Thornwon or Mr. Heard and
orders that BAT Ind. and BATCo/BATUKE immediately produce those documents in their
entirety to the Plaintiffs (such documents are listed on Exhibit A to Affidavit of Martha K. Wivell
dated January 21, 1998).

D. The Court may instuct the jury as follows:

"You are instructed that the Court ordered Mr. Alan Heard and Dr. Ray Thornion
to appear and give testimony in this case. Both men have consulting agreements with BATCo's

lawyers. The Court found Mr. Heard and Dr, Thornton to be under the control of BATCo and
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i: BAT Ind. The Court also ondered that BAT Ind. and BATCo 'take whatever steps required and
“V necessary' to ensure their appearance. BATCo paid the corporate counsel for BAT Ind. to

represent Mr, Heard and Dr. Thomton; and those counsel opposed the appearance by Mr. Heard
:‘ and Dr. Thomton in this case. The wimesses did not appear as ordered by the Conrt. They did

not give testimony in this case. Furthermore, three cases of files containing smoking and health
documents belonging to D.G. (Geoff) Felton, BATCo's retired Research and Development
Manager and Smoking and Health Advisor, were destroyed in approximately July 1985. No index
was made of their contents. . The person most knowledgeable about the destruction of Felton's
files is Dr. Ray Thorton.

“You are instructed that if a party fails to call a person who possesses knowledge
about the facts in issue and who is reasonably available to the party, and who is not equally
available to the other side, then you may infer that the testimony of that witness is unfavorable to
the party who could have called him but did not.® If  party destroys documents within that
party's controj and fails to provide a satisfactory explanation for doing so, you are permited to

infer that the evidence, if produced, would have been unfavorable to that party.”

2 See 3 Edward 1. Devitt et al, Federal Tury Practice and Instructions (4th ed. 1987) § 72.15

3 e¢ Eederated Mut. Ins. Co. V. Litchfield Precision Components. Ing,, 456 N.W.2d 434, 436-37 (Minn. 19%

mmmmﬂm 104 N.W.2d 721, 728 (Minn. 1960); Gloyer vy, BIC Corp.. 6 F.3d 1318, 1329-30 (9th Cir. 1993
910 F.Supp. 1473, 1494 (D. Mont. 1995); Rice v, LS., 917 F.Supp. 17, 19 (D.D.C. 1996

dngston v, Isuzyu Motors, Lid.,
-ulso 3 Devilt et al., supra, § 72.16.
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E. The Court prohibits any Defendant from mentioning the Cohort Analysis
conducted as part of the preparation of the "Compendium of Epidemiology” compiled by Dr.
Thornton and prohibiting the Compendium of Epidemiology from coming into evidence.

F. As mandated by the Minnesota Rules of Civil Procedure, sanctions are imposed for
failure to obey an Order of the Court; Defendants BATCo and BAT Ind. are ordered to pay
Plaintiffs the reasonable expenses, including attorneys’ fees, incurred in trying to obtain the
deposition testimony of Mr. Heard and Dr. Thornton, including but not limited to:

. 1) — fees and costs incurred in hiring solicitors and barristers in the United  _

Kingdom to cbiain their testimony pursuant to the Hague Convention as well as any costs or
taxing fees which might be awarded to Herbert Smith by the English Courts;

(2)  fees and costs incurred in preparing for the depositions of Mr. Heard and
Dr. Thornton and in preparing Plaintiffs’ motions to compel and motion for sanctions.
To assist the Court in determining the appropriate amount, Plaintiffs shall within thirty (30) days
submit their affidavit of costs and expenses, including aomeys’ fecs, incurred becausc of
Defendants’ failure to obey the January 5 Order.

G. The Court will consider finding, at the close of evidence, personal jurisdiction over
BAT Ind. not only under the basis asserted by Plaintiffs in response to the Summary Judgement
Motion brought by BAT Ind. but also as a sanction for discovery misconduct and an additional

appropriate sanction for violation of this Court's Order.

Dated this 21st day of March, 1998. [/ Kenneth J. Fj ick
Kenneth J, Fitzpatriok
Judge of District Court
801HPARD.ORD
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

WWW.AG.STATE.MN.US

TO: PUBLIC HEALTH GRQUPS, LITIGATING pate: March 23, 1998
STATE ATTORNEYS, WASHINGTON
POLICY MAKERS

FROM: Luanne Nyberg PHONE:  (6]12)215-1533
445 Minnesota St., #1400 FAX: (612) 297-4036

St. Pau], MN 55101-2131 (612) 297-7206
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COMMENTS: The court reporter who owns rights to the daily unofficial transcripts is again
graciously enabling us to provide the public health community, government officials and other
state tobacco litigants limifed access to the tobacco trial transcripts. These may not be copied,
redistributed or posted for general use, nor may anyone give the password to others. It seems
that the unauthorized reproduction of the transcripts was due to a hacker rather than to a leak and
we thank you for respecting the limited access conditions under which we are able to make this
informatior available.

Following, you will find the current user name and password, but under ne circumstances
should you give this information out tc another party. 1f you agree to the above conditions, you
may access the Minnesota Tobacco trial transcripts at the following address:
WWW.ag.state.mn.us/press/transcripts.qry. A screen will come up showing various transcripts.

When you click on one you want, a screen will appear that asks for a user name. The user name
1s visitor and the password is 56a12b.

FOR TRANSMISSION PROBLEMS, PLEASE CALL FAX OPERATOR: Deanne at (612) 297-3578
OR RECEPTIONIST AT: (612) 296-7575

The information contained in this Fax message is attomeysclient or work product PRIVILEGED end/or CONFIDENTIAL
INFORMATION. It is intcnd=d only for the use of the individual or entity named below. If the reader of this Fax is not the
intended recipicnt, or the employee or agent responsible o deliver it to the intended recipicnt, you are hereby notificd that any
dissemination, distribution, ar copying of this communication is strictlv prohibited Furthermore, you should () refrain from
exemining the materials, (b) immediately notify the sending person of the mistake, and (c) abide by the sending person’s
instructions regarding the return ¢f the document(s).x

AG:113736 v1
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

WWW.AG.STATE.MN.US
TO: People interested in Tobacco Control Policy DATE; 2/17/98
& Minnesota Trial
FROM:  Luanne Nyberg PHONE:  (612) 215-1533
445 Minnesota St., #1400 FAX: (612) 297-4036

St. Paul, MN 55101-2131
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e (612)297-7206

NUMBER OF PAGES (including cover page):

COMMENTS: As you may know, because of contractual issues with the unofficial court reporter,
we had to stop offering unlimited access to the daily transcripts of the Minnesota tobacco
litigation. We can, however, offer transcript access to the public health community, to
government officials, and to other state tobacco litigants, UNDER THE FOLLOWING
CONDITIONS:

* The transcript is for your use only. Do not forward, copy, redistribute or post this
transcript for general use, in any form.

* Please do not give the password to other people.

* Understand that this is an UNOFFICIAL transcript.
If you agree to the above conditions, you may access the Minnesotz Tobacco trial transcripts at
the following address:

http://www.ag.state.mn.us/press/transcripts/qry
A screen will come up showing various transcripts. When you click on one you want, a screen
will appear that asks for a user name.

User name: guest

Password: 31n35r

FOR TRANSMiSSION PROBLEMS, PLEASE CALL FAX OPERATOR: Deanne at (612) 207-3578
CR RECEPTIONIST AT: (612) 298-7575

The information contained in this Fax message is attomey-client or work product PRIVILEGED and/or CONFIDENTIAL
INFORMATION. It is intended only for the use of the individual or entity named below, 1f the reader of this Fax is not the
intended rccipiém, or the employee or agent respoasible to deliver it to the intended recipient, vou are hereby notified that any
dissemination, distribution, or copying of this communication is strictly probibited. Furthermore, you should (a) refrain from
examining the materials, (b) immediately notify the sending person of the mistake, and (c) abidc by the sending person’s
instructions regarding the return of the document(s).x

AG:113738 v1
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

LAW ENPORCEMENT SECTION

SUITE 14)
HUBERT H. HUMPHREY 111 445 MINNESOTA STKEET
ATTORNEY GENERAL ST, BALL, MN 55101-2131

TELEPRONE: (612) 267575

More Hot Quotes from Minnesota’s Tobacco Trial

Quote Sheet #2
February 6- February 11
Tal - ies Manipulated Ci Design to Maintain Nicoti 1iction

“What the industry was concerned with, in the face of lowering tar, is the problem they would
face if nicotine levels dropped... They didn't want to go out of business.”
- Stanford University Biochemical Engineering Professor Channing Robertson

“We couldn't figure out why it was that Marlboro was taking off in sales.”
- David Bernick, attorney for Brown and Williamson

“The secret of Marlboro is ammonia... Ammonia does many good things.”
- 1989 Brown & Williamson document

“They knew the importance of pH and its relationship to the frecbase effect and other effects.”
- Stanford University Biochemical Engineering Professor Channing Robertson

“This time period corresponds to the dramnatic sales increase Philip Morris made from 1965 to
19747

- RJR document discussing the fact that Philip Morris began using an ammoniated form of
tobacco in 1965 and steadily increased its use through 1974

“Sweets or confectioneries containing nicotine catry the danger of over-dosage - nicotine is an
acute poison.”

- BAT document “The Product in the Early 1980s,” which discusses new products if cigareltes
become “socially undesirable” '

“It does not follow that future alternative ‘Product X' would sustain a profit level above most
other product/ business activities unless, like tobacco, it was associated with dependence.”

- BAT document “The Product in the Early 1980s," which discusses new products if cigarettes
become “sociallv undesirable”

“fThe company is looking for] a socially acceptable addictive product... the essential constituent
is most likely to be nicotine or a direct substitute for it.”
- BAT “Key Areas - Product Innovarion Over Next 10 Years for Long Term Development”, 1979

Facsimile: (612) 207-4348 » TTY: (612) 297-7206 » Toll Erce Lines: (800) 657-3787 (Voice), (800) 366-4812 (TTY)
An Equal Opportunity Employer Who Values Diversity Q Printed on 50% recycled paper (15% pos: consumer content)
S .
20°d 60: 1 86. 81 034 9L0r262219: Xe ToHANTD ALLE NW



“I was espousing the party line, the industry line that everyone else was saying.”
- Brooke Group Ltd. (Liggent) Chairman and Chief Executive Bennett LeBow on why he
previously denied that smoking is addictive or causes disease

“Smoking is really addictive. It causes all these problems.”
- Brooke Greup Ltd (Liggett) Chairman and Chief Executive Bennet: LeBow

“If you are really and truly not going to sell to children, you are going to be out of business in 30
years.”
- Brooke Group Ltd. (Liggett) Chairman and Chief Execurive Bennelt LeBow

“We had now seen all the documents. I was convinced that smoking was addictive, that smoking
does cause all these problems. I didn't want to have to go to court and lie about it.”

- Brooke Group Ltd. (Liggett) Chairman and Chief Executive Bennett LeBow on information he
obtained after he hired independent attorneys to work on stare lawsuits

“Total outrage...] would call it a firestormn, not a reaction. We released all of our documents,
waived all of our privileges.”

- Brooke Group Lid. (Liggetr) Chairman and Chief Executive Bennett LeBow explaining the
other cigarette makers reaction to his decision to part ways with the rest of the industry

“We're certainly not real popular.”

- Liggett attorney James Stricker, noting that the other industry lawyers leave space berween
themselves and Liggett in the courtroom, stop talking when Liggetr walks by, and have excluded
Liggett from the industry ‘war room’ and conference calls

Tdl Institute Spol Claims That He Knows List

“That's not something | would need to know in my general course of business.”
- Walker Merryman, vice president and chief spokesman for the Tobacco Institute, on why he did
not know the reason Liggett ended it's membership in the Tobacco Institute

“T don't believe they [tobacco CEO’s] testified that nicotine is addictive.”

- Watker Merryman, vice president and chief spokesman for the Tobacco Institute, less than 2
weeks afler the CEQ's January 29th testimony before Congress. Newspapers reported that four
of the five CEQ's admitted nicotine is addictive

“Health concerns are very important, but I don't know if I'd use the word paremount.”

- Walker Merryman, vice president and chief spokesman for the Tobacco Institute when asked in
Court if the industry should make health issues a paramount priority in its research

Compiled by the Minnesota Attorrey General’s Office
2
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“All the information ['ve ever received from our member companies is that they don't market to
youth.”

- Walker Merryman, vice president and chief spokesman for the Tobacco Institute

“This is a fellow who was the spokesman for the industry for 21 years. He didn't even listen to
the congressional hearings? He didn't even look atit? You've got to ask yourself, does that pass
the smell test?”

- Michae! Ciresi, Antorney for the State of Minnesota
The Tobacco Industry Actively Markets Tobacco to Teeps

“Marlboro dominates in the 17 and younger age category, capturing over 50 percent of the
market.”
- 1979 Philip Morris memo

“They represent tomorrow's cigarette business...As this 14-24 age group matures, they will
account for a key share of the total cigarette volume -- for at least the next 25 years.”
- RJ.R.. marketing plan presented to the company's board of directors in 1974

“[The report on Teenage Smokers {14-17)] indicates that RJR continues to gradually decline and
between the spring and fall 1979 periods, RJR’s total share declined from 21.3 t0 19.9.
Hopefully, our various planned activities that will be implemented this fall will aid in some way
in reducing or correcting these trends.”

- RJR inter-office correspondence July 22, 1980

“Kool has shown little or no growth in share of users in the 26 [plus] age group. .. Growth is
from 16-25-year-olds. At the present rate, a smoker in the 16-25 year age group will soon be
three times as important to Kool as a prospect in any other broad age category.”

- 1973 Brown and Williamson memo

“The amount spent on promotions and marketing of cigarettes vastly exceeded what was spent on
any of these [Tobacco Institute ycuth] programs.”

- Michael Ciresi, Attorney for the State of Minnesota, summarizing in court information showing
that the three largest cigarette manufacturers spent $40.6 million on youth preventicn programs

Jrom 1983 to 1994 or less than 2 tenths of 1% of the $26.9 billion spent on cigarette advertising,
marketing and promotion during the same period

“Young blacks have found their thing. It’s menthol in general and KOOL in particular.”
- 1974 Philip Morris marketing plan

“Since Minnesota has seen fit to designate itself, as Surgeon General Koop stated, ‘a model for
the country’ with regard to anti-smoking legisiation, our only choice in this matter is a complete
victory. Anything less could be used against us in other states....[Ejvery possible legislative,
political, social and theoretical angle is being utilized in our efforts to get out of this session
unscathed.”

- 1985 Tobacco Institute memo on efforts to kill Minnesota legislation to reduce youth smoking

Compiled by the Nﬁnnesota Attorney General’s Office
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“I have no explanation other than smoking for causing lung cancer....No one has ever found an
alternative explanation for these findings except that smoking is the cause of lung cancer.”
- Dr. Jonathan Samet, cancer specialist from Johns Hopkins University

“In the US only Berkson is prepared to doubt the statistical evidence, and his reasoning are
nowhere thought to be sound.”

- 1938 BAT trip report on their visit to the U.S where they met with tobacco industry officials
and discussed health concerns

“We don't believe it's ever been established that smoking is the cause of disease.”
- Walker Merryman, vice president and chief spokesman for the Tobacco Institute, testifying at
the Minnesota Trial

“We believe the Auerbach work proves beyond reasonable doubt that fresh whole cigarette
smoke is carcinogenic 0 dog lungs and therefore it is highly likely that it is carcinogenic to
human beings.”

- American Tobacco (Now Brown and Williamson) "Privilege" document written by one of the
company's top research officials in response to the American Cancer Society's release of the
Auerbach Smoking Dogs Study in 1970

“The Cancer Society claimed that this resuit refutes the contention of the tobacco industry that
there is no laboratcry proof of a connection between cigarette smoking and lung cancer. The
Tobacco Institute does not -- and the public should not-- accept these claims at face value.”

- Tobacco Institute Ad run in response to American Cancer Sociely's release of the Auerbach
Smoking Dogs study in 1970

“Instituting a biological program today will be argued to be an implied admission that the
company believes it has not in the past been doing all it could and should have beer: doing to
find the scientific facts respecting tobacco use and health......[I]t opens for jury evaluation the
question whether jt acted reasonably in not instituting biological research long before now.”

- 1965 “Privileged” document - memorandum by Janet Brown, a longtime attorney for American
Tobacco. No in-house program was begun at the company

“With millions of Americans dead from lung cancer who were smokers, I have no reason to ask
for proof from animals.”
- Dr. Jonathan Samez, cancer specialist from Johns Hopkins University

“You can see how it's spread throughout the lung and destroyed the structure of the lung. In
essence, it's eating up the lung.... You're going to see a very large white mass. . That's the cancer.”
- Dr. Jonathan Samet, cancer specialist from Johns Hopkins University showing the jury a lung
sample taken from a smoker

Compiled by the Minnesota Attorney General’s Office
4
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

™ Ofiicials Concerned about Tobacco Policy PA™  March 10, 1998
FROM: Scott Strand and Luanne Nyberg PHONE:  2]5.1533 (Voice)

Office of Attorney General Hubert H. Humphrey 111 297-4036 (Fax)

[ St. Paul, MN 55101-2131 297-7206 (TTY)

On Saturday, March 7 the Honorable Kenneth Fitzpatrick ordered the tobacco industry to
release to the Minnesota Tobacco Trial Team 39,000 documents the industry has previously
shielded from public view behind claims of attorney client privilege.

On Sunday, the industry obtained a temporary stay of this order, to permit an emergency
appeal to the Minnesota Court of Appeals. Both sides have already submitted briefs, and we
hope for a very swift decision.

In his order, Judge Fitzpatrick ruled that defendants may not assert attorney-client
privilege for any of the 39,000 so-called "privileged" documents ir. the categories below
(hercafter "Released Documents”). (These are the sarge 39,000 documents recently subpoenaed
by the House Commerce Committee. The industry has not yet responded to the Congressional
subpoena.)

Category 1 "Other Litigation" (This includes all documents that any court, anywhere, has
previously recommend for release.)

Category 3 "Science" (This includes all documents relating to or referencing scientific research
or research reports on smoking and heaith.)

Category 4b ""'Special Projects' (This includes all documents relating to or referencing
research conducted as “Special Projects™; including CTR Special Projects, lawyers ' Special
Projects, or Special Accounts.) '

Category 5 "Public Statements” (This includes all documents relating to or referencing
positions taken or stalements made by a defendant or by The industry regarding smoking and
health.)

The judge also ruled that "Defendants bave in numerous instances claimed priviiege
where none is due and blatantly abused the categorization process." He ordered the Special
Master to randomly examine documents from Category 7 (" Children" - documents
relating to or referencing persons under age 18), Category 8 (""Advertisements” -
documents relating to or referencing advertising, promotion, or marketing of cigarettes),
and 12 ("' Other" - documents for which privilege is claimed which do not fit into any of the
previous categories) to determine whether some or all of these categories should be “de-
privileged” as well. Judge Fitzpatrick stated that "Abuse of privilege and violation of the rules
of court are, themselves, sufficient grounds to order release of documents.”

Vou can find both Judge Fitzpatrick’s and the Special Master's order at
http:lfnmv.ag.state.mn.us/press/newssearch.qry?function=tobaccolitigaﬁonsearftl}. Also,
attached is an article from The L.A. Times with a detailed analysis of the Judge’s decision.
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Tobacco Firms
Ordered to Give

Up Secret Files

® Courts: Qutline of some documents suggests they offer
best evidence of extent to which the industry suppressed
products’ health hazards. Ruling is a major setback.

By HENRY WEINSTEIN, TiMES L2GAL AFFAIRS WRITER

In a devastating defeat for the tobacco incustry, a Minnesota judge
Saturday ordered the nation’s major cigarette companies to turn over
39,000 confidential documents that they waged a long, bitter and
expensive battle to keep secret, The judge ruled that the papers show

evidence of crime or fraud.

An outline of some of the docu-’

ments, described n & 140-page
report by a special master in the
cage, indicates that the papers
represent the clearest evidence to
-dace of the lengths ta which the
industry went to suppress evicence
about the health hazards of ils
products and how it manipulated
nicotine to keep smokers addicted.

The master’s report, unsealed
Saturday, also represents the most
comprehensive assessment yet by
8 judieial officer of the stark con-
tradictions between the companies’
public positions and what their
internal documents show that. they
knew inprivate,

The report contains page afler
page of descriptions of material the
industry tried o Keep from ihe
public on a host of topics for over
four decades. Some of the most
dramatic examples:

¢ The master said that R.J..

Reyncids Tobaceo Co. was trying
o keep confidential a 1957 memo
by company scientist Alan Rodg-
man titled: “Cigarette Smoking
Termed Lethal Habit With Sotne
Addiction Involved."

e A 1859 report by the British
American Tobacco Co. expressed
f{ears aboul "deatroying the nico-
tine habit in a large number of
consumers and preventing it ever
being acguired by new smokers.”

e A }961 report by BATCO sui-

entist Sir Charles Ellis referred to
smokers as ‘nicotine addicts.” That
was 27 years before the U.S. sur-
geon general issued a report char-
acterizing smoking as “addictive.”

® An urdated Brown & William-
son Tobacco Corp. document de-
scribed company research on Lhe
“siarting (smoking] behavior “of
children as voung as § years oid.

¢ Docurnents from BATCO and
Philip Morris about shipping ma-
terial “off -shore” or to other coun-
tries to keep them secret.

Attorneys for the major cigareite
companies maintained that Ram-
sey County District Judge Kenneth
J. Fitzpatrick's ruling is iegally and
factually flawed and will be ap-
pealed as soon as possible. The
attorneys said they do not intend 10
velumarily eomply with the order
to turn over the documents by 8
am. Monday in 8t. Paul.

But Minnesola Atty. Gen, Huber:
H. Humphrey III called the ruling
“sne of the most monumental pub-
lic health decistons in American
history. . . . The tobaceo indus-
try’s 40-year game of hide-and-
geek has ended.” )

Humphrey predicted that when
members of Congress—currently
considering a proposed $388.5-bil-
lios national tobacco settlement —
“seq the pervasiveness of the fraud

and conspiracy” revealed in the
Plesse see TOBACCO, AM
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TOBACCO: Judge Orders Industry
to Surrender Confidential Papers

Continued trem 41

paners, “‘they wil damand action o
truly protect kids from addiction
and disease without giving this
outlaw industry the special immu-
nity and protection it so desper:
ately secks.”

Last month, Rep. Thomas [T
Bliley (R.Va.) subpoenaed the
39000 documents, shortly after
Mark Gehan, the special master,
had issued a brief report Feb, 10,
saying that the state of Minnesota
and 1ts  co-plaintiff, Blue
Crogi, Blue Shicld of Minnesota,
were entitled to 39,000 of 240,000
confidential docunients they had
been seeking.

But Gehanr's fuil 140-page report
to Fitzpatrick was not made pubiic
until Saturday. In making jt public,
Fitzpatrick stated that, with some
lunited exceptions, Gehar's repor
was “weli-reasened and supperted
by the law and by the evidence on
the recond™

As part of his ruting, Fitepatrick
deried the cigarette companics’
recuest for a stay of the order
perding appeal.

mong the other highlights,
Glehan’s Tenort:

o Lisis voluminous documents
about @ “gentleman’s agreement”
ameng ihe cigarette cormpanies n
o eordit in-house research atout
the heaith hazards of smoxing.

e Coniains refererwes to scores
of documents anowe compeny ef-
forts %0 entance the amcunt of
nicoting n eipareties, including &
1977 BATCO document describing
discusaiors among s scientists
abaut the possible uge of the drug
elorphine, notng that it “is 10,000
times as effective an analgesic as
morphine and has addictive char-
acterigtics.”

o Containg a deseription of ad-
tissions by one of the industry's
own expers in the Minnesota case
that “‘stopping smoking. ali the
regearch indicaies, is quite as difti.
cult a8 giving up aleohol or cven
heroin,”

g0 d fFZ:2 5o, TT Jey

Ramsey County District Judge Kenneth ), Fitzpatrick ocdered the to-
bacse industry to release thousands of pages of secrst documents,

o Refecs 1o previously secret in-
ternal documents in whuch ranking
company scientists openlv laik
about the addictive qualities of
theiy products, while they were
denving :hig in public, [n one
BATCO cocuraent, $.J. Green, a
top unmpany scientise, sates that
“sraoking is fairly irravonal like
other drug dependencies.’ In an.
ntaet, Graen referred to “membeis
of tne nicotinie dependent major -
ity

he industty has contanded for

years that there is 1o detinitive
proof that smoking is hazardous (6
health ¢r is addictive, and ajthough
it has retrezted somewhat f{eom
those positions, execuUves of two
of the nation's largest cigaretie
companies only last week sparred
pver ine definitiyn of addiction
with attorneys representing Min-
nesota in it §1.7-billion lawsyit
against Lthe industry.

Py | v
0PI Ty

Gehans report quoted docu-
ments from all the cigaratie com-
panies, as well as the Council for
Tobacco Research, ihe industry’s
research arm, and the Tuhaceo
Institute, {5 lobbying wing. After
quating numernu® intersis! docu-
ments in which lhe Jompanies
acknrowledge tre health hazards of
their producty, Gehan ¢ites &xami-
ples of industry press releases
denzing dangers.

Cne of the most steiking e a 1972

Tobacco Inatiiate press release is-
sued ghortly aftec the release of a
surgeon general's revort thas de-
scribed cigaratte smoking as the
nation's top health prodlem.

*“The 1972 report of the Surgeon
Genezal” the presg release raid,
“insults the scientific community.
. . . The numbey ene health pmt:-
lem is not cigaretie srioking, dut is
the extent to which public health
officiala msy knowingly wmisleac
the Americar public.”

Along the same line, Gehan
quotes several internal RIR docu-
ments Lo illustrate the disparity
vetween the company's publie ard
private positions.
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For example, he quotes a 1959

paper by scientist Rodgman that
concluded that there i= 3 “distinct

posaibility” that substances in
cigaretie smoke could have a car-
cinogenic effect and a 1962 Rodg-
man paper glating, ““The amount of

LB

Fitzpatrick lambasted
Industry lawyers for

- making spurious claims
of attomey-client

privilege in an attempt to
keep documents

confidentiat,
- |

evidence accumulated to indict
cigarette smoke as a health hazard
is overwhelming, [while] the evi-
dence challenging the indictment
is seant”

Then, Gehan quotes a 1983 RIR
advertisement that said: “It has
been stated so often that smoking
causes cancer, it's no wonder most
people believe this is an established
fact. But, in fact, it i8 nothing of the
kind. The truth is that almost three
dacades of researeh have failed to
produce scientific proof for this
claim. , . ."

The master's report is particu-
larly stinging about the conduct of
industry lawyers and the role they
played in suppressing the hazards
cf cigareties.

Gehan put special emphasis on a
1370 memo by David Hardy, a key
indusiry lawyer, who warned
Brown & Williamson’s general
counsel against the dangers of open
discussion by company scientists of
the health risks o1 smoking. Gehan
said this document, one of many
dealing with “the control or sup-
pression of research, and the trea-
tion of privilege shields to conceal
possession of dangerous informa-
tior;, is particularly disturbing be-

causge it was written by a2 member.

of the firm [Kansas City's Shook,
Hardy & Bacon) which has for
dacades represented the tobacco
industry.”

There are also several refer-
ences to memoes by B&W in-house
attorney J. Kendrick Wells about
the need to shield scientific papers
by routing them to lawyers. Min-
nesota has announced that it will
cail Wells as a witness in the case.
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In his order, Fitzpatrick also
lambasted industry lawyers for
making spurious claims of attor.
ney-clien. privilege in an attempt
to keep documents confidential, He
aiso said that the industry bhad
mislabeled documents as part of
that effort,

n particular, he cited a Brown &

Williamson docunmient that had
been placed in category called
“advertising,"” one of the categories
where, the master said, the indus-
try's papers were entitled to confi-
dentiality.

In reality, the judge said, the
document dealt with research con-
ducted among 16-to-17-yesar- oids
The document said:

“The research examined the be-
haviour of youth toward starting,

smoking and quitting and their
attitudes to these sctivilies. .. .
The studies reparted on young-

sters’ motivation for starting, their

brand preferences, etc. as well ag

the starting behaviour of children
as young as b years old.”

Fitzpatrick said this document
was an example of the companies’
“blatant abuse” of a categorization
process that he had set up to aid
the special master in reviewing
selected batches of documents on
which the defendants had claimed
privilege,

In addition to ordering the in-
dustry to turn over the documents
Monday morning, Fitzpatrick dealt
the companies ansther body biow.
He directed the spenial mester to
reccnsider an earlier decision That
prevented attorneys for the state

Please see TOBACCO, A .
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TOBACCO: Court Ruling Requires
Industry to Give Up Documents

Continued fronms A2¢.
of Minnesota from obtaining thou-
sands more cigareite company
deeuments dealing with youth
.+ smoking and advertising.
In seeking to obta'n the material,
~“lawyers for the gtate, led by Mi-
chael Ciresi and Roberta Walburn,
worked off so-called “privilege

logs” that gave cryptic descriptions .

of the gubject matter of internal
Andustry papers, along with the
author, recipient and daie of a
docurnent.

In his report, Gehan rejected the
companles’ argument that the
plaintiffs had “‘cherry-picked” a
limited aumber of documen:s that
were unrepresentaiive,

“I. . . note that defendants have
not disputed the content of these
documents,” Gehan said in vegard
to a large group dealing with
nicctine addiction and the use of
ammonia %o enhance pieotine de-
livery to smokers.

$6Tt is also noteworthy that

‘A these documents were writ-
ten primarily by senior scientists
and research officials st defendant
companies. Finally, defendants
have failed t> present evidence
from. their ewn internal files to
guppart their allegation that plain.
Liffs' selection i3 unrepresentative
of defendants’ actual knowledge
regarding addiction.”

In fact, Gehan gtressed that

- there was svidence that it was the
 detendants who hed <¢herry-
picked, selectively eraploying
ciaims of privilege to shield certain

. information frem discovery while
* producing certain other informa-
=~ ton. As a prime example, Gehan
- cites a 1996 RJR document intrg-
2D duged in thia case gn the issue of

nieatine manipulation, which states
that some of it3 earlier research on

" increasing tise pH of nicotine was
wICng.

“Reynolds. . . has produced this
memo, ginge it provided a more
favorable interpretstion of previ-
‘pus {contemporanedus) internal
memoranda,” Gehan said, adding
he did not fing the document
persuagive. "Numerous contempo-

. raneous documents from the in-
ternal fiies of defendanta are more
peraugsive evidence than isolated
documents created by defendants
for litigation purpoges.”

The Tobacco Files

Here are some excerpis from confideritia) documents thal major
cigarette companies were ordered to release:

m A 1957 memo by an R.J, Reynoids Tobaceo Co. scientist was titled:
“Cigarette Smoking Termed Lethal Habit, With Some Addiction
Involved.”

2 One of the industry's experts says that “stopping smoking. all the
research indicates, is quite as difficull as giving up alcohol or even
heroin,”

u A 1981 report by a British Arnerican Tobacco Co. selentist referred
to smokers a5 “nicotine addicts,” 27 years before the U.S. surgeon
general called smoking addictive.

& Another of the company’s scientists says that "smoking is fairly
irrational like other drug dependencies.”” and he refers & "members
of the nicotine dépemdent majority.”

@ One document 8ays: “The research examined the tehaviour of
youth loward starting smoking and quitting and their attitudes t»
thege activities, . . . The studies reported on youngsters' motivaton
for starting. their brand preferences, etc. as well as the starling
behaviour cf children ag young as 5 years 0ld.”

#Qne scientist concludes in 2 1859 paper that there is a “distinet
possibitity” that substanres in cigarstie smoke could have s
carcinogenic effect,

B A 1962 paver states: “The amount of evidence accumulated to
indict ¢igarette smmoke as a health hazard s overwhelming, {while)
the evidence chalienging the indictment is scans.”

aOne 1977 document describes disclisgions among a company's
scientists about the posaible use of the drug etorphine. noting that it
“ig 10000 times as effeclive an analgesic as morphine snd has

addictive charactemstics.”

L

Traditionally, suwch material is
protected under what is known ag
the sttortey-elignt privilege, a

- Jong-starding legal doetrine de-

Many of the documents that the

- ~ judge ordered distlosed are pz:n

Sthat between industry
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signed to encourage candid com-
munications between lawyers and
the people they represent. How-
ever, the privilege can be hreached
if a judge decides that the papers
show evidence of crime or fraud.

Both Gehan and Fitzpatrick
have made prior rulings that there
was gvidence of ¢crime or fraud in
ordering the release of other ma-
terial Lthat the companies tried to
keep zecret in the case.

Several industry lawyers said
Saturday that they would chai-
lenge the raling.

hillp Morris attorriey Michael
York maintained that the
judge's order wag “Wrong on nu-
merous legal igaues. We are decid-
‘ing now among the companies on
how best Lo mount the appeal.”
David Bernick, a Chicago attor-
ney who represenis Brown & Wil-
liamson ang its BATCO affiliate,
talled Fitzpatrick's ruling “a fun.
damentally flawed order in a fa-
sally flawed trial.”
Bernick, a law partner of White-

SCURIBIZTY: x4

water independent coungel Ken.
neth W. Starr. asserted that Fit-
patrick “hias ordered the produe.
tion of literally thousands of
privileged documents which have
never even been reviewed Ly the
court . . . There is nowhere to be
found the document-by-deeument
review and findings that are the
essefice of the due process requirs -
men's that have been sei by the
U.S. Supreme Court for crime-
fraud delerminztions.”

Months ago, Farzpatrick said it
would take several years far a
judge to review the hundrads of
thousands of doguments for which
the industry elaimeq privilege. He
aid that would unaceepiably delay
the trial and thug be unfair o the
plaintiffs. Fitapairick then insti.
tuted 3 procedure whereby the
gpecial master would review docu-
ments in categaries and then make
rulings on claims of priviiege, He
said that such a procedure could be
usnd without violating the defend.
antg’ right to due process, ciling
prior ingtances whare (his had
beer. done.

Timaes Jibrartan William Holmen con-
triburted to this story.
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STATE OF MINNESOTA

Office of the Attorney General

WWW.AG.STATE.MN.US
To: DATE:  3/17/98
Minnesota Attorney General PHONE:
National Contact List/Tobacco Litigation FAX:
FROM: Luanne Nyberg PHONE:  (612) 215-1533
445 Minnesota St., #1400 FAX:
S+, Paul, MN 55101-2131 (612) 297-4036

™ (612)297-7206

-CONEPDENFIAE-FACSIMILE  DETERMINED TO BE AN
et s ot o, < ADMINSTRATVE MARKING

COMMENTS: s QR o lof i3

Unfortunately, due to circumetances beyond our control, we are no longer able to post on our websiie the unofficial
daily transcripts of proceeding in the tobaces trial.

Because of continved unauthorized re-publication of the transeripts, the unofficial court reporter, who owns the
rights to his work product, has withdrawn his vertal authorization for such use, and has retained counsel to halp
resolve this mattar.

An official transcript will be prepared in the event of any appeal.

Our office believes in timely access to information needed 10 inform public debate, and that full public discicsure,
sometimes callad sunlight, is, indeed, the best disinfectent.

We regret that we are not able to continue to provide even limited aceess to these important proceedings.

FOR TRANSMISSION PROBLEMS, PLEASE CALL FAX OPERATQR: Deanne Gueblaoui (§12) 297-3578
OR RECEPTIONIST AT: (612) 296-7575

The information contained in this Fax is intended only for the uge of the individual or entity nammed above, If the reader of this
Fax js not the intended recipient, or the employee or agent responsitle to deliver it to the inended recipient, you are requested to
(a) refrain from examining the materials, (b) immediately notify the sending person of the mistake, and (¢) abide by any
instructions of the sending person regarding the return of the document(s).
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

LAW ENFORCEMENT SECTION

SCTTE 1400
HUBERT H. HUMPHEREY I : 445 VINNESOTA STREET
ATTORNEY GENERAL 8L PAUL. MN 583M.2131

TELESHONE: (612) 256-1572

Minnesota’s Tobacco Trial Presents “The Osdene Files”

Thomas S. Osdene began at Philip Morris in 1965 as Manager of Chemical Research and
retired as Senior Vice President for Science and Technology in 1992,
He invoked the Fifth Amendment over 100 times during portions of his videotaped
deposition played for the Minnesota jury.

Quote Sheet #3
From Deposmon, Documents, and the Minnesota Trial om February 13 & 17,1998

Q: “It would be your understanding that the sole basis for your being subject to a criminal inquiry would
be your activities as an emplovee of Philip Morris; is that correct?”
A: “Yes”

Q¢ “Dr. Osdene, is it your belief that if you answer questions truthfully, your answers will confront vou
with a substantial hazard of self-incrimination””

A: “On advice of counsel, I respectfully refuse to answer based on my Fifth Amendment privilege
against self-incrimination because there is an ongoing peralle! criminal investigation.”

“It’s cestainly not what we wanted. Philip Morris asked Dr. Osdene to testify fully asd muthfully.”
Peter Bleakley. Philip Moryis Attorney, as quored in the press.

“The Osdeune testimony is a pewerful reminder that these companies have much 1o hide." Arzerney
General Hubert H. Humphrey Il as quoted in the press.

Q: “First draft of annual report tc Philip Moriis board by VP for research and development considered
too technical, fall ‘69... *We have, then, as our first premise, that the primary motivation for smoking ts
to obtain nicotine.’... and that was the considered view of the research and development department of
Philip Morris in 1969, was it not sir?” [Report prepared by Osdene 's Department. Tuial Exbibit 3681]
A: “On advice of counsel, I respectfully refuse to answer based on my Fifth Amendment privilege
against self-incrimination because there is ab ongoing paralle! criminal investigation.”

Q: “[T]he next paragrapt.... ‘In the past, we at R&D have said that we're not in the cigaretie business,
we're in the smoke business. Tt might be more pointed to observe that the cigarette is the vehicle of
smoke, smoke is the vehicle of nicotine and nicotine is the agent of a pleasurable body response’...And
that was the view at Philip Morris research and development throughout the period of time that you were
there; correct, sir?” (Report prepared by Osdene's Depariment. Trial Exhibit 36811

A: “On advice of counsel, 1 respectfully refuse to answer based on my Fifth Amendment privilege
against self-incrimination because there is an ongoing parellel criminal investigation.”

Q: “IYlou state... ‘“This program includes both behavioral effects as well as chemical investigation. My
reason for this high pricrity is that I believe the thing we sell most is nicotine’.... And in 1980, vou
Facsimilic: 1612) 206-4348 « TTY: {612) 1977206 » Toll Frec Lines: (8003 657-3787 {Vaice), (800) 3664512 (TTY) = www.ag stare.mn s
An Equal Opportunity Employet Wae Vaiues Diversity i & Printed on S0% racycled paper {13% past consumer coniem)

=
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believed the thing Philip Morris sold most was nicotine; correct?” [August 12, 1980 memo from T.S.
Osdere regarding the evaiuation of most R&D programs. Trial Exhibit 10.255]

Az “On advice of couusel, [ respectfully refuse to answer based on my Fifth Amendment privilege
against self-incrimination because there is an ongoing paralle] criminal investigation.”

Q: “T’d like tc first draw your aftention fc... 2 memorandum dated March 18, 1980 from JamesR.
Charles.to Dr. R.B. Seligman... it indicates that a CC was sent to Dr. T.S. Osdene...And the very first
line ..states, ‘Nicotine is a powerful pharmacological agent with multiple sites of action and may be the
most important component of cigarette smoke’.... and that was consistertly the internal philosophy of
Philip Morris research and development department...?”

A: “On advice of counsel. I respectfully refuse to answer based on my Fifth Amendment privilege
against self-incrimination because there is an ongoing parallel criminal investigation.”

“Dr. Seligman brought up the grant by Dr. Abood i which one of the stated aims was to make a
clinically acceptable antagonmist to nicotine. This goal weuld have the potential of putting the tobacco
manufacturers out of business.” January 10, 1978 memo from Osdene regarding the issues discussed
dwring aJamuary 5, 1978 CTR meeting in New York City. Teial Exhibit 10227

Smoking and Health Issues

Q: “And one of the statements you made to Dr. Seligman [Vice President, Philip Morris] and the board
of directors [sic] of Philip Morris was, under hiological effects of smoking... “In view of the clouds on
the horizon, we must be more aware of the activities of additives, materials eic.’, correct?” [ August 12,
1980 memo from [.8. Osdene. Trial Exhibit 10.255]

A: “On advice of counse!, T respectfully refuse to answer based on my Fifth Amendment privilege
against self-merimination because there is an ongoing parallel criminai investigation.”

“Please find attached the additives list that we discussed on November 19, 1980, Additives are those
used domesticalty by Philip Morris USA as of August 6, 1980.” 1980 memo from Dr. Charles to R.P
Heretick with a CC to Osdame. TralExhibit 2313

Q: “And in fact one ¢f ycur responsibilities as Philip Morris director of research was an overall
responsibility for knowledge of the additives being scld throughout the United States; correct?”

A: *On advice of conasel, I respectfully refuse to angwer based on my Fifth Amendment privilege
against self-incrimination because there is an ongoing parallel criminal imvestigation.”

“This company is ia rouble. The cigarette industry i¢ in trouble. 1f we are to survive as a viable
commercial enterprise we must act now to develop responses to smoking and health ailegations from
both the private and the governraent sectors.” February 23, 1988 handwritien note from Dr. Charles to

Osdene. Trigl Exhibit 10527

“An admission by ihe industry that excessive zigarette smoking is bad for you is tantarnount to an
admission of guilt with regard 1o the iung cancer problem. This could open the door to legal suits in
which the industry woulé have no defease”” 1978 Osdene memo ro Dr. R B. Seligman, Vice President,

Philip Morris. Trial Exhibit 3697

Q: “[You] bave stated... “Dr. Kreisher’s work in fae area of AHH from my poin‘t of v'iew, starts cut with
the proposition that smoking causes lung cancer. The rest of work seems to justify rhxs-ap.proach: Y am
very surprised about the sxtensive human clinical dats which is now being sought .a.r}d feel after four years
of this project nobody has the slightest idea where it is going, where it is, or what it is trying... It is my
strong feeting that with the progress that has beza claimed, we are in the process of digging our own

3
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grave... I am very much afraid that the direction of the work being taken by CTR [Editor’s note: CTR is
Council for Tobacco Research, an arm of the Tobacco Industry} is totally detrimental to our position and
undermines the public posture we have taken to outsiders....And, in fact, the direction of CTR changed
significantly in response to your concerns; correct?”

A: " Same response.” [Editor’s note: Part way through the deposition, it was agreed that Dr. Osdene
could answer “Same response” instead of the longer “On Advice of Counsel, I respectfully refuse to
answer...”.)

“Let’s face the facts:
I) Cigarette smoke s biologically active.

A. Nicotine is a potent pharmacological agent. Every toxicologist, physiologist, medical doctor
and most chemists kncw that. It’s not a secret.
B. Cigarette smoke condensate applied to the backs of rats causes tumors.
C. Hydrogen cyanide is a potent inhibitor of cytochromesome oxidase - a crucial enzyme in the
energy metabolism of all cells.
D. Oxides of nitrogen are important in nitrosamine formation, Nitrosamines as a class are potent
carcinogens.
E. Tobacco-specific nonvolatile nitrosamines are frequent in significant amounts in cigarette
smoke.
F. Acrolein is a potent eye jrritant and is very toxic to cells. Acrolein is in cigarette smoke.
G. Polonium 210 is present in cigarette smoke.
H. We know very little about the biological activity of sidestream smoke.
L. We do not know enough about the biological activity of additives which have been in use for 2
number of years.” February 23, 1988 handwritien note from Dr. Charles to Osdene, Trial
Exhibit 1052

“While the bulk of gas phase is composed of nitrogen, oxygen, and carbon dioxide, there are present
certain gases which are known to be or are suspected of being toxic....The single most toxic compound in
gas phase (present in high concentration) i3 carbon monoxide.” 1968 memo from Osdene. This
information was never released to the public. Trial Exhibit 3695

“Now we have a study of the effect of smoking in pregnancy which supports previous conclusions that
smoking mothers produce smaller babies. The position of the medical people is that smaller babies
suffer detrimental effects all through life.” 7969 memo tc Helmut Wakeham, Philp Morris V.P., that was
also copied ro Osdene. Philip Morris did not disclose this information and it was not required on

warning labels wntil the 1980s. Tral Exhibit 3698

“Since we have a major program at INBIFO, and since this is a locale where we might do some of the
things which we are reluctant tc do in this country, I recommend that we acquire INBIFO either in toto
or to the extent of controlling interest.” 1970 memo from Philip Morris Vice President, Helmut
Wakeham, that recommended buying a research lab in Cologne, Germany. Philip Morris bought the lab
in the early 1970's. When asked what Philip Morris did abroad that they were reluctant to do in the
United States, Osdene took the Fifth Amendment. Trigl Exhibit 2554

“We have gone to great pains to eliminate any written contact with INBIFO... If this procedure is
vnacceptable to you, perhaps we should consider a ‘dummy’ mailing address in Koln [Cologne] for the
receipt of samples.” March 1977 memo to Dr. Max Hansermann of Philip Morris Europe S.4.'s research
deparmment from Dr. R.B. Seligman, Philip Morris V.P. When asked why Philip Morris wanted to avoid
direct contact with INBIFQ, Osdene took the Fifth Amendment. Trial Exbibit 2688

3
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“1. Ship all documents to Colognc 2. Keepin (,ologne 3. Okay to phone and telex (these will be
destroyed)... 5. We will monitor in person every 2-3 months. 6. If important letters or docurents have to
be sent, please send to home - I will act on them and destroy.” Handwritten note by Thomas S. Osdzne
on how sensitive Philip Morris documents should be handled Trial Exhibit 2501

Q: “Did you ever reczive letters or documents concerning research conducted on behalf of Philip Mortis
by IMBIFO [sic] [German research facility] at your home .. [D}id you ever destroy any such documents,
5ir?”

A: “Same response.”

“I have given Carolyn (Levy) approval to proceed with this study. If she is able to demonstrate,

as she anticipates, no withdrawal effects of nicotine, we will want to pursue this avenne with some vigor.
If, however, the results with nicotine are similar to those gotten with morphine and caffein {sic), we will
want to bury it.” November (977 Philip Morris memec from William Dunn to Thomas S. Osdene. Trial
Exhibit 3708

“I consider myseif weli trained in the biclogical and chemical sciences and qualified to make the
following comments which should be taken as constructive criticism with suggestions as to how to
approach the solution to some of the problems. You may shred this document, have it typed as is,
incorporate the suggestions in a position paper or use the document in any way you see fit.”
Handwritten note from Dr. Charies to Osdene, February 23, 1982, When asked what he did with this
document, Osdene took the 5tk Toal Exhibit 10523

Marketing to Teens

“Smoking a cigarette for the beginner is a symbolic act... 'T am no longer my mother's child, 1 am tough, I
am an adventurer, I'm not a square.’... As the force from the psychosocial symbolism subsides, the
pharmacological effect takes over to sustain the habit.” 1969 draft report to the Philip Morris board of

directors prepared by Osdene s department. Trigl Exhihit 3681

“Most of these studies have been restricted to people age 18 and over, but my cwn data, which includes
younger tesnagers, shows even higher Marlboro market penetiation among 15-17 year-clds. The teenage
years are also important because those are the years during which most smokers begin 20 smoke, the
years in which initia! brand selections are made, and the period and the life-cy¢le in which conformity to
peer group norms is greatest.” [975 memo from Myron Johnston to Dr. R B. Seligman. Philip Morris

VP, stating that several siudies had atrested to Marlboro's popularity among younger smokers. When
asked if he encouraged staff 1o keep records on cigarette smoking among 15 10 17 year olds, Osdene took

the Fifth Amendment. Trial Exhibit 2537

Q: “And this documment is entitled ‘GENERAL COMMENTS ON SMOKING AND HEALTH.” The
first line states, ‘... Of all the concerns, tliere is one - 1axaticn - that alarms us the mosi. While
marketing restrictions and public and passive smoking do depress volume, in our experience taxation
depresses it much mere severely. Our concern for taxation is, therefore, central to our thinking about
smoking and health. It has historically been the areas to which we have devoted most resources and for
the foreseeable future, I think things will stay that way almost everywhere."... And the reason that Philip
Morris was coneern [sic] about taxation was because Philip Morris knew that as taxes went up cigarette
consumption went down; correct?”

Mr. Webb: “Objection”

A: “Same response.”
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STATE OF MINNESOTA.

Office of the Attorney General

WWW.AG.STATE.MN.US

TO: = _ DATE. 3M7/93
innesota Attorney Generai .
National Contact Listv Tobaceo Litigation FHONE: -
- FAX:
FROM:  Luanne Nyberg PHON  (612)215-1335
445 Minnescta St., ¥1400 : E: _
St Paul, MN §5101-213 (612) 297-4036
FAX.  (612)297-7206
LA apr—my .
SUBJEC Transcringy DETEBMINED TO BE AN
T FOVISTRANVE MARKING
CONFEDENTIAL FACSIMILE s (W__DATE: 1ojzef13

The Mianesota Court of Apr=ais has deied the mdustry's petition for writs of prohibition and mandamus on the
39,000 privilege cocuments. T ae order i; attached

The mling itself is an unqualified vietory for getting out the truth. Howe'er, e Court bas delayed the effectiveness
of its Order until noon on Thurrday (3/19), permitmg the defendants to scek a stay from the Minnesota Supreme
{ourt,

Herv is the address for the Appeliats Court's decislon whick is now on our website:
hifp./Www ag state. ma us/press/newssearch.qry?function=tobaccolitigationsearch

The three-page decision states:

(1) any challenge o the use of document categonies is too late;

(2) the industry failed to show that specific documents are CLEARLY not discovernble, or that they were
afforded inadequate remedics, or that the District Court exceeded its legitimete powers;

{3) the ndustry failed to: (a) provide a full record of proceedings before the Special Master, (b) identify the
specific documents on which they made individualized arzument below, or (¢} show that such clairas were raised
below.

The Court is "mindful of . . . the numerous interlocutorv petiticns previously filed by these parties™. Petitiorers fail
10 establish that:

(&) they were denied adzquate opportunity ic present their argaments;

(b) the District Cours misapplied the crime-frand standard; or

{¢) the Special Masz2r's findings of fact are inadequate.

"Petitioners are pot entitled to reiief”.

FOR TRANSMISSION PRCELEMS, PLEASE CALL FAX OPERATOR: Deanne Gueblaoui (612) 287-2576
OR FECEPTIONIST AT (812 296-7575

The information contained in this Fex is intended ornly for the use of the individual or entity named sbove. If the reader cf this
Fax s not the intended recipient. ur the employee or agent responsible 1 deliver it io the intended recipient, you are requested to
{a) refrain frem examining the meaterials, (b) ramediately notify the sendipg person of the mistake, end (c) abide by any
msTuciions of the sending persoa regarding the retumn of the document(s).
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STATE OF MINNESOTA OFFICE e
APPELLATE COUYITS
IN COURT OF APPEALS |
MAR 17 1996

The State of Minnegota, F'LED

By Hubert H. Humphrey, ill,

its Attornay Genaral, ORDER

snd

Blue Cross and Blue Shield #CX-98-414

of Minnesots, #CX-98-431
Regpondents,

VS,

Philip Morris, Ing., et al.,
Patitioners,

Liggett Group, Inc.,
Defendants.

Considered and decided by Tousseint, Chief Judge, Lansing, Judge, and
Crippen, Judge.

BASED ON THE FILE, RECORD, AND PROCEEDINGS, AND FOR THE
FOLLOWING REASONS:

Petitioners gaak prohibition and mahdamus, for relief from orders compelling

discovery. Petitioners also seek oral argument on the petitions and a stay, in the

- avent that relief is denied. Respondents opposa the petitions and mot_i__pn .fur stay

——— . pomere

and seek attorney faes and costs incurred in defense aof the petitions.
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The focus of the petitions is the trial court’s use of a process of categorical
review to evalugte claims of pri_vilege. This process was established by order of
May 9, 1997, and we have previously denied axtrsordinary relief on a similar
petition involving production of a different group of documents. To the axtent that
petitioners are challenging the use of categorias rather than a line-byJine review of
evary document, the petitions are untimely. See Ebanezer Soc’y v. Alinnesota State
8d. of Health, 301 Minn. 188, 193, 223 N.W.2d 385, 388 (1974} (petition for
extraordinary refief to be filed within time permitted for appeal from an order.

To obtain a writ of prohibition, petitioners must establish that the documents
ordered disclosed are c/sarfy not discoverable. Mampel v. Easten Heights State
Bank, 254 N.W.2d 375, 377 (Minn. 1977). Prohibition is appropriste "only in
axtreme cases where the law affords no othaer adequate remedy.” Wasmumnd v.
Nunamaker, 277 Minn, 52, 54, 1561 N.W.2d 677, 579 {1967). h is issued to
prevent a trial court from acting when it is wheolly without jurisdiction or from
exceeding its legitimute powers. M. at 55, 151 N.W.2d §79. Petitioners have not
established that specific documents are c/early not discoverable, that the remedies
afforded them are or were inadequate, or that the trial court exceeded its legitimate
powers, and prohibition will not lie_.

Patitioners did not (a) provide a complete recard of the proceedings betore
tha special master; (b) identify the documents oﬁ which they made individualized
argus;nent msupport of their claims of privilege, either bafare the special master or
the trial judge; or (c) establish that claims made in thwe court 88 to specific

documents wera raised and preserved in the trial court. We have carefully

20°d d1dT 36, 8T e 920KI62719: Xe THNANIG L H W



TR 1T IR R 2RPIEOMR ) b LG - - -

reviewed the arguments of the petitioners and the appendices submitted to this
court (which lack many of the documents to which putitionars refer in their
arguments) and are mindful of tha facts and circumstances of this casa. &2 weil as
the numerous interlocutory petitions previousty filed by thase parties, the
submissions made in connection with those potitions, and our previous rulings in
this case. Petitioners have failad to establish (a} that their opportunity to present
argument or evidence in support of claims of privilege was limited or abridged in
any significant way; (b) the existance of errors of law in the application of the
stancards governing the crime-fraud exception; or {¢) that the detailed findings of
the special mester are inadequate to support the trial court’s order compelling
disclosure. Petitioners are not entitled to relief.

IT IS HEREBY ORDERED:

1. The petitions in CX-88-414 and CX-98-431 are consclidated.

2. The petitions end maticns of the partiog are denisd.

3. This order shall be effective at nocn on Thursday, March 19, 1998,
unless @ stay is granted by the Minnesota Supreme Court.

4. Caunsel shall retrieve their confidential appendices from the clerk of
the appellate courts by noon on Thursday, March 18, 1998.

Dated: Msarch 17, 1998

BY THE coul?/
: Chief Judge
CLL:bim
k)
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STATE OF MINNESOTA : DISTRICT COURT
COUNTY OF RAMSEY ~ SECOND JUDICIAL DISTRICT
CASE TYPE: OTHER CIVIL

Court File No. C1-94-8565

The State of Minnesota,
By Hubert H. Humphrey, III,
Its Attorney General,

and

Blue Cross and Blue Shield of Minnesota,

Plaintiffs,
Vs, ORDER WITH RESPECT TO
NON-LIGGETT DEFENDANTS’
Philip Morris Incorporated, OBJECTIONS TO THE
R.J. Reynolds Tobacco Company, SPECIAL MASTER’S REPORT

Brown & Williamson Tobacco Corporation, DATED FEBRUARY 10, 1998
B.A.T. Industries, p.l.c., :
British-American Tobacco Company Limited,

BAT (U.K. & Export) Limited,

Lorillard Tobacco Company,

The American Tobacco Company,

Liggett Group, Inc.,

The Council for Tobacco Research - U.S.A., Inc., and

The Tobacco Institute, Inc.

Defendants.

The above matter came on for hearing on February 16, 1998, before the Honorable
Kenneth J. Fitzpatrick. Robert Weber, Esq., appeared and began arguments on behalf of R.J.
Reynolds Tobacco Company specifically and on behalf of all Defendants generally with the
exception of Liggett Group, Inc. (herein *“Non-Liggett Defendants”). David Bernick, Esq.,

1



appeared and argued on behalf of Brown & Williamson Tobacco Company with respect to 108
inadvertently logged documents. Noel Clinard, Esq., appeared and argued on behalf of Philip
Morris Incorporated with respect to 458 additional documents allegedly related to nicotine and
addiction sought by Plaintiffs. Michael Corrigan, Esq., appeared and argued on behalf of B.A.T.
Industries, p.l.c., with respect to a footnote on page nine of the Special Master’s Report. Roberta
Walburn, Esq., appeared and argued on behalf of Plaintiffs. Additional counsel were present at -
the hearing on behalf of their clients. Members of the public and the media also attended and
observed the proceedings.

The Court makes the following ORDER based upon the record, arguments of counsel,
and supplemental filings made by the parties.

WHEREAS, the Non-Liggett Defendants have raised certain objections to the Report of
Special Master: Findings of Fact, Conclusions of Law, and Recommendations, filed February 10,
1998 (CLAD docket # 2224) (“Special Master ’s Report”), with respect to the documents for
which the Non-Liggett Defendants claim privilege (“Non-Liggett Documents”);

WHEREAS, this Court has carefully reviewed the Special Master’s Report, the

submissions of the parties, and the record with respect to the matters at issue;



WHEREAS, Category | contains the 457 documents listed in Appendix A,' not 365 as
inadvertently stated in paragraph 317 of the Special Master’s Report;

WHEREAS, the Court finds that the Non-Liggett Defendants had numerous, full, and
fair opportunities to be heard with respect to the Non-Liggett Documents for which they asserted
attorney-client privilege, work product privilege, and/or joint defense/common interest privilege
as well as the procedure by which said documents were examined and evaluated;

WHEREAS, the Court finds that the Non-Liggett Defendants suffered no lack of due
process;

WHEREAS, the Court finds the Report of the Special Master to be well-reasoned and
supported by the law and by the evidence on the record;

THEREFORE, IT IS HEREBY ORDERED:

1. The Findings of Fact, Conclusions of Law, and Recommendations of the Report
of the Special Master dated February 10, 1997 (CLAD docket # 2224) incorporated herein by
reference, are hereby approved and adopted by this Court with the clarifications stated below.
The Report as clarified shall constitute an Order of this Court in this action. Said document shall

be released from seal, clarified as stated below, and made a part of the public record.

1. Pursuant to the Order Setting Forth Document Categories for Determination of
Privilege Claims, Plaintiffs had the opportunity to designate documents for consideration in
Category 1. See Order of May 22, 1997, at paragraph 1 (CLAD # 963). Plaintiffs designed 457
documents, which are identified in Plaintiffs’ Memorandum of Law in Opposition to the Non-
Liggett Defendants’ Claims of Privilege, dated September 29, 1997 (CLAD # 1391-1393), and
listed in their Appendix A thereto, which Appendix A is made a part hereof and incorporated
herein by reference.



a. Paragraph 15 of the Special Master’s Report shall be clarified by the
addition of the following footnote: “B.A.T. Industries, p.l.c. (“BAT Ind.”), British-
American Tobacco Company Limited (“BATCo”), and B.A.T. (U.K. and Export) Limited
(“BATUKE”) have never themselves been members of the Tobacco Industry Research
Committee (“TIRC”) or the Council for Tobacco Research (“CTR”) and did not
themselves sign the “Frank Statement.” Their subsidiary or sister corporation in the
United States - Brown and Williamson Tobacco Company (“B&W?”) - did sign the Frank
Statement and was a member of the TIRC, later CTR.”

b. Paragraph 40 of the Special Master’s Report shall be clarified by the
addition of the following footnote: “Attorneys representing BAT Ind., BATCo, or
BATUKE exclusively were not members of the Committee of Counsel. Attorneys
representing their subsidiary or sister corporation in the United States - B& W - were
active members.”

C. Paragraph 295 of the Special Master’s Report shall be clarified by
replacing the words “in furtﬁerance of the conduct or was closely related to it” with “in
furtherance of the conduct and was closely related to it.”

d. Paragraph 317 of the Special Master’s Report shall be clarified by
replacing the words “plaintiffs designated 365 privilege documents” with the words

“plaintiffs designated 457 privilege documents.”
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The Court makes the following additional Findings of Fact:

a. Defense counsel could not make the uﬁqualiﬂed representation that all
documents were properly categorized.” The Court agrees with the Special Master’s
conclusion that “plaintiffs in this case must be permitted to inspect documents withheld
on claims of privilege which relate [to] nicotine addiction and manipulation (even if such
documents are privileged in the first instance.)” Special Master’s Report paragraph 306
(emphasis added). Plaintiffs have listed documents which Non-Liggett Defendants have
described in their privilege logs using the words “nicotine” or “addiction™ which were
not placed in Category 3. Accordingly, documents listed in Exhibit 1 shall be remanded
to the Special Master for examination as set forth below.

b. Upon review of randomly selected documents, it has been determined that
Defendants have in numerous instances claimed privilege where none is due and blatantly
abused the categorization process. Examples include, but are not limited to, the
following:

(1) Brown and Williamson Tobacco Corporation (“B& W) produced

document 689453650-3860, placing it in “Category 8 - Advertisement.” B&W

described this document as attorney work product prepared by in-house counsel

for a BAT Canadian affiliate with whom B& W maintains a common legal
interest, identifying and evaluating the significance of certain company documents

produced as exhibits in the course of litigation. The actual title of this document,
however, is “Series B, ITL Documents: Apparent Difficulties and Relevant Facts,

2. Transcript, Trial Volume Number 20, February 16, 1998, pg. 3962, In.10, to pg.
3964, In.6.

3. See Exhibit 1 to the Affidavit of Tara D. Sutton dated February 14, 1998 (CLAD
#2262) (list of 458 of Defendants’ privilege log entries containing the word “nicotine™ or
“addiction” or a variant thereof).



Volume II, Project 16 and Project Plus-Minus™ and labeled “for internal use with
the B.A.T. group of companies.” Under the heading “Apparently Problematic
Research, “ the author, Kwechansky Marketing Research, Inc., has noted: “The
research was conducted among 16-17 year olds.” @ 689453653, “The research
examined the behaviour of youth towards starting, smoking and quitting and their
attitudes to these activities.” Id. “The studies reported on youngsters’ motivation
for starting, their brand preferences, etc. as well as the starting behaviour of
children as young as 5 years old.” @ 689453654. “The studies examined
examination [sic] of young smokers’ attitudes towards ‘addiction,” and contain
multiple references to how very young smokers at first believe they cannot
become addicted, only to later discover, to their regret, that they are.” Id.
Certainly this document should have been placed in “Category 7 - Children,” a
category specifically released via this Court’s December 16, 1997, Order *

(2) American Tobacco Company (“American’) placed a document in
“Category 7 - Children” which references a doctor “who had the recent AMA
article criticizing the articles etc. associating cigarette smoking causally with heart
and cardiovascular diseases.” ATMNPRIV0009796-98 The doctor preferred to be
a consultant to a law firm and refused to take grants. “Instead of paving for
expenses, . . . _he should cover this [travel expenses] in his consulitation charges.
This is to be a Special Account #11 Item.” @ 9796 (emphasis in the original).
Since the document expressly refers to a Special Account, it should have been
categorized as Category 4b - a category which was released by the Court in its
December 16, 1997, Order.

3) A document produced from the files of B.A.T. Industries, p.l.c.,
was described as legal advice from external counsel re legal issues in US smoking
and health litigation and placed in “Category 9 - Discovery.” While this is the
correct category, the document itself states: “There appears to have been an effort,
at different times, to disguise the fact that material was routinely sent to B&W or,
at least, to attempt to make it attorney privileged.” In his note to Dr. Blackman,
Morini suggests that “contentious” items from R&DC be transmitted “through me
to Pepples thus maintaining the legal privilege - ‘attorney work product.”” BAT
503144927-45 at 503144942. Such evidence is highly relevant to claims of abuse
of the work product privilege in this litigation.

4) Numerous documents found via examination of documents placed
in “Category 12 - Other” reveal that a more proper categorization would have

4. Order with Respect to Non-Liggett Defendants’ Objections to the Special
Master’s Report Dated September 10, 1997, filed December 16, 1997 (CLAD # 1821) (herein
“December 16, 1997, Order™).



been “Category 3 - Science™ or “Category 4b - Special Projects,” for which
privilege cannot be claimed. For example, B&W 620619083-85 refers to grants
and research and B&W 521035153 refers to “a new research period.”

(%) B&W produced document 383003577 which they describe on their
privilege log as “attorney work product prepared to identify subjects covered in a
deposition conducted in connection with the case entitied Rogers et al. v. RJ
Reynolds Tobacco Company et al.” The document is nothing but a file folder tab
labeled “II1. INDEPENDENT STUDIES” which words, of course, were redacted
on the copy provided for Plaintiffs. '

(6) The Tobacco Institute, Inc. (“TI”) claimed privilege for a
deposition of Anne Duffin, in camera. Ms. Duffin is a former TI employee; and
her deposition included topics such as whether the deponent was seeking legal
advice from in-house and outside counsel for TI, a Special Master’s determination
regarding the deponent’s contacts; the “White Paper,” and attorneys acting in an
editorial role when it came to reviewing documents concerning scientific and
medical information. TIMN 8001-8036.

(7 The Council for Tobacco Research - U.S. A, Inc. (“CTR™)
classified document HK 0670077 as “Category 12 - Other” despite its subject -
Franklyn Institute’s proposal of January 23, 1978, regarding a scientific study on
tobacco glycoprotein - which would more properly have been classified as
“Category 3 - Science.”

(8) Lorillard Tobacco Company (“Lorillard™) placed document
87660429-0473A in “Category 12 - Other.” This report entitled “Why Bio-
Research” details Lorillard’s collaborative association with “Bio-Research™ and
others with respect to scientific research and includes such matters as mouse skin
painting tumor data, a copy of “Gelhorn-On the Cocarcinogenic Activity of
Cigarette Tobacco Tar” (Cancer Research 1958) which is characterized as the first
study undertaken by Bio-Research for Lorillard, Dr. Spears’s discussions of
numerous variables in experimental design to assess carcinogenic activity of
smoke condensate subfractions, etc. Such a scientific report should have been
classified as “Category 3 - Science” which was released.

3. Non- Liggett Defendants may claim no privilege for the following documents
(hereafter*‘Released Documents”) subject to the exceptions set forth in paragraph 7 of this

Order:



a. All Non-Liggett Documents designated by Defendants and Plaintiffs as
Category 1, i.e., the 458 documents listed in Exhibit 1.

b. All Non-Liggett Documents designated by Defendants as Category 3.

c. All Non-Liggett Documents designated by Defendants as Category 4b.

d. All Non-Liggett Documents designated by Defendants as Category 5.
4. The Released Documents shall be made available to Plaintiffs and deposited

within the Minneapolis Depository (if they have not already been so deposited) within forty-eight

(48) hours from the date and time of filing of this Order. Failure to do so without good cause
shown shall be deemed cause for imposition of sanctions.

5. Non-Liggett Defendants’ Motion for Stay of Document Production is DENIED.

6. The Special Master shall supplement his February 10, 1998, Report after
examining randomly selected documents from Categories 7, 8, and 12. The Special Master shall
specifically report abuses of the categorization process. Documents in those categories
exhibiting violation of the Court’s Orders, as well as those which constitute non-privileged
information or those for which privilege has been lost, may be released by subsequent order of
this Court. -

7. With respect to the 108 documents which Defendant B&W claims were
inadvertently produced, said documents shall rerﬁain in the Minneapolis Depository in the form
produced. The Special Master shall examine each of the eighteen documents listed in the
Affidavit of Todd Gale filed February 12, 1998 (CLAD # 2245) and determine whether any or all
such documents, or any portions thereof, shall be released subject to appropriate legal objections

at trial, e.g., objections for relevance or hearsay. In making such determination, the Special



Master shall consider the Orders of this Court, including but not limited to, Order Granting in
Part and Denying in Part Plaintiffs’ Motion in Limine for an Order Excluding Post-1994
Material, filed February 4, 1998 (CLAD # 2187).

8. With respect to the 458 documents listed in Exhibit 1 which Plaintiffs claim were
miscategorized (i.e., those which contain references to nicotine or addiction and should have
been categorized as Category 3), such documents shall be remanded to the Special Master for
further examination of a random sample to determine whether same were miscategorized.
Because Defendant R.J. Reynolds claims that, of these 458 documents, 68 documents were
authored by Jones Day and constitute attorney opinion work pr_‘oduct,5 the Special Master shall
examine a randomly selected number of said 68 documents to determine whether same were
miscategorized. If the Special Master finds that mischaracterization is more than a statistical
anomaly, privilege shall be waived as to all the documents listed in Exhibit 1; the Court will not
tolerate a pattern of abuse of the categorization process.

9. As mandated by the Rules of Civil Procedure, Non-Liggett Defendants and
counsel for same are ordered to pay Plaintiffs the reasonable expenses incurred, including
attorneys’ fees, because of the Non-Liggett Defendants’ improper claims of privilege and
noncompliance with the Court’s Orders. To assist the Court in determining the appropriate
amount, Plaintiffs shall within thirty (30) days submit their affidavit of costs and expenses,

including attorneys’ fees, incurred with respect to this issue.

5. The Bates numbers of the 68 documents are listed in paragraph 4 of the Amended
Affidavit of Jeffrey Jones, dated February 16, 1998 (CLAD # 2274).

9



9. This Order does not apply to any document from which a Non-Liggett Defendant
has withdrawn its claim of privilege. The Court notes, however, that the substantial number of
documents from which Defendants withdrew claims of privilege after the Special Master’s initial
review of Liggett documents suggests that claims of privilege were not always made in good
faith.

10.  The attached memorandum is incorporated herein by reference.

11.  To the extent that this Court’s Order with Respect to Non-Liggett Defendants’
Objections to the Special Master’s Report Dated September 10, 1997, and the Memorandum
incorporated therein, filed December 16, 1997 (CLAD # 1821), are not inconsistent with this

Order, they are hereby incorporated by reference.

Dated: March 7, 1998 BY THE COURT:

(s/ Kenneth J. Fitzpatrick
Kenneth J. Fitzpatrick
Judge of District Court
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MEMORANDUM

BACKGROUND AND PROCEDURES

Non-Liggett Defendants® in this action have objected to producing certain doéumems,
claiming attorney-client privilege, work product privilege, and/or joint defense/common interest
privilege with respect to more than 230,000 documents, comprising more than one million pages.
Plaintiffs demanded production of the documents. Non-Liggett Defendants refused. After
meeting and conferring in attempts to resolve the issue, the parties were unable to come to a
mutually agreeable solution. The procedures for this Court’_s determination as to whether certain
documents must be produced were described in this Court’s December 16, 1997, Order and thus
will not be repeated here, other than to note that (1) this Court found that Plaintiffs had
established a prima facie case of crime/fraud on the part of Defendants; (2) the Minnesota Court

of Appeals found that Non-Liggett Defendants’ challenge to the categorical review process

6. Liggett entered into a Settlement Agreement with the State of Minnesota and
agreed to waive its privilege with respect to certain of its documents. Non-Liggett Defendants
claimed a joint defense/common interest privilege with respect to these documents. The Special
Master’s Findings of Fact, Conclusions of Law, and Recommendations dated September 10,
1997 (CLAD # 1321) were adopted and incorporated, with certain clarifications, into this Court’s
Order with Respect to Non-Liggett Defendants’ Objections to the Special Master’s Report Dated

September 10, 1997, filed December 16, 1997 (CLAD # 1821) (herein “December 16, 1997,
-Order™).

11



ordered by this Court to be untimely;’ and (3) reiterating that the categories into which

documents were to be designated® are:

1.

Other Litigation

No Attorney Identified

(Documents reviewed in other litigation for

which privilege was denied)

(Documents that, on their face, do not indicate they
were written or received by an attorney.)
(Documents relating to or referencing scientific
research or research reports on smoking and health.)

Attorney-Related Involvement in Smoking and Health:
Communications of Counsel (Documents relating to or referencing the

2.
3. Science
4.
4.A.
4.B. Special Projects
4C. LS,Inc.
5. Public Statements
6. Additives
7. Children
8. Advertisements
9. Discovery
7.

8.

Claims, filed May 22, 1997 (CLAD #963).

Committee of Counsel, Scientific Liaison
Committee, or Research Liaison Committee.)
(Documents relating to or referencing “Special
Projects” including CTR Special Products,
Lawyers’ Special Projects, or Special Accounts.)
(Documents relating to or referencing LS, Inc., 3i,
or LRD which were formed to index, store, and
retrieve information relating to smoking and health
for the tobacco industry.)

(Documents relating to or referencing positions
taken or statements made by a defendant or by the
industry regarding smoking and health.)
(Documents relating to or referencing ingredients,
formulae, constituents, chemicals, or components
added to tobacco or tobacco products.)
(Documents relating to or referencing persons under
age 18.)

(Documents relating to or referencing advertising,
promotion, or marketing of cigarettes.)
(Documents relating to or referencing requests for
information, including document destruction and
document transfer..)

State of Minnesota and BCBSM v. Philip Morris Inc., et al., (Minnesota Appellate
Court Case Number C5-97-2349) dated January 14, 1998. The Minnesota Supreme Court denied

Non-Liggett Defendants’ Petition for Review of the Decision of the Court of Appeals.

See Order Setting Forth Document Categories for Determination of Privilege
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10.  Government Regulations (Documents relating to or referencing regulatory
' activity by the government, including labeling.)

11.  Patents’/EPA (Documents relating to or referencing the
Environmental Protection Agency or patents.)
12. Other Documents (Documents for which privilege is claimed which

do not fit into any of the previous categories.)

The issues of privilege and loss of privilege based on the crime-fraud exception were
referred to the Special Master appointed in this matter (see May 9, 1997, Order at p. 13, para.
14). The privilege review process commenced with the Liggett Settlement Document_s, hearings
on which concluded in July, 1997. The parties were invited to submit suggestions and
recommendations with respect to the privilege review process, and a number of procedural
changes were ordered by the Special Master.’

With respect to the Non-Liggett Documents, the Special Master generated a random
selection of the hundreds of thousands of documents, including a selection from each party’s
documents in each category. Presentations and arguments by the parties, in open court and ex
parte, with respect to the randomly selected documents and any other documents which the

parties chose to present took place before the Special Master on October 15, 16, 17, and 18,

9. See, e.g., Fourth Order Establishing Procedures for the Review of Documents
Subject to Privilege Claims, filed July 22, 1997 (CLAD # 1179); Order Relating to Completion
of Verification and Correction of Non-Liggett Documents, filed August 6, 1997 (CLAD # 1230);
Order Setting Conference for Discussion of Hearing Procedures on Privileged Non-Liggett
Documents, filed August 13, 1997 (CLAD # 1267); Order Directing the Non-Liggett Defendants
to File their Privileged Document Numbers by Privilege Classification, filed August 14, 1997
(CLAD #1271), Fifth Order Establishing Procedures for the Review of Documents Subject to
Privilege Claims, filed September 12, 1997 (CLAD # 1327); Order of the Special Master in
Clarification of Procedural Issues, filed September 24, 1997 (CLAD # 1379); Order re
Procedures to be Used at the Hearings Beginning on October 15, 1997 (CLAD # 1489); etc.

13



1997. Upon conclusion of the hearings, the parties were ordered to submit their proposed
findings of fact and conclusions of law for consideration by the Special Master.

After review of the record and each of the hundreds of randomly selected documents, the
Special Master issued the Report of Special Master: Findings of Fact, Conclusions of Law, and
Recommendations Regarding Non-Liggett Privilege Claims (CLAD # 2224, filed February 10,
1998) (“Special Master’s Report”). In his extensive and well-supported report, the Special
Master found that the Non-Liggett Defendants failed to rebut the Court’s prima facie finding of
crime-fraud and that privilege was lost with respect to certain categories of documents. He also
found that some categories contained documents which were not, in the first instance, attorney-
client privileged. The Special Master recommended release of all documents the Non-Liggett
Defendants placed in categories 1, 3, 4b, and 5 - more than 30,000 documents. The Special
Master sustained the Non-Liggett Defendants’ privilege claims for documents in categories 2, 4a,
4c,6,7,8,9,10,11,and 12.

The Non-Liggett Defendants, however, raised numerous objections to the Special
Master’s Rgport. The Court offered them yet another opportunity to be heard - the opportunity to
present the Court with their objections and rebuttal arguments at the hearing on February 16,
1997. After review of the record herein, the objections and argument of Defendants, oral and
written, as well as Plaintiffs’ submissions, this Court finds that the evidence of record
unequivocally supports the findings of the Special Master; and the Court adopts each and every
recommendation of the Special Master with the de minimus clanfications set forth in the Order.
The claims of privilege for documents placed by the Non-Liggett Defendants in categories 1, 3,
4b, and S are denied and all documents in said categories shall be released.

14



ABUSE OF PRIVILEGE AND VIOLATION OF THE RULES OF COURT ARE,
THEMSELVES, SUFFICIENT GROUNDS TO ORDER RELEASE OF DOCUMENTS

The relevant portions of the Court’s December 16 Order with respect to abuse of
privilege and violation of the rules of court are adopted and incorporated herein.

The Court is very troubled by the fact that the Non-Liggett Defendants continue to violate
the orders of this Court. For example, the Special Master ordered that a redacted copy of each
selected document for which privilege was claimed was to be provided to the Plaintiffs prior to
the Special Master hearings. The record reflects that in some instances Non-Liggett Defendants
failed to provide redacted copies until their failure to do so was brought to the attention of the
Special Master.

The Court’s review indicates that Non-Liggett Defendants and each of them claimed
privilege for documents which are clearly and inarguably not entitled to protections of privilege.
Again, this Court finds, as it did with respect to the Liggett Settlement Documents, that many
documents examined contained nothing of a privileged nature, establishing a pattern of abuse.
Certain Defendants complain that the documents they chose from selected categories
demonstrate attorney opinion work product; this may indeed be so. However, despite the fact that
certain documents in a category may contain privileged material, abuse of the privilege claim
with respect to even one document taints the category. Defendants had a myriad of opportunities
to determine whether a claim of privilege could be properly made. Indeed, the Court expressly
put counsel on notice that counsel personally or those under counsel’s supervision were to have
reviewed each document on the privilege log so that counsel could represent that privilege was

properly claimed.. The intentional and repeated misuse of claims of privilege is intolerable in a

15



court of law, and an appropriate sanction for such abuse is release of all documents for which
privilege is improperly claimed. If a spot-check of documents reveals a pattern of abuse, a
document-by-document review (if it were even possible) would more probably than not reveal
even more abuses.

A reviewer less cautious and conservative than our Special Master might have
recommended that even one discovered abuse be sufficient to deny privilege for the entire set of
documents. Plaintiffs, however, express their acquiescence with the recommendations of the
Special Master even though many important and probative documents may remain cloaked in
privilege. With trial underway, this Court will permit the light of discovery to permeate the
categories of documents which the Special Master recommended be released and allow
unchallenged categories to remain in cloaked in privilege for the present.

STAND F REVIEW OF SPECIAL MASTER’S REPORT

The Court has examined the Special Master’s findings of fact and found that his findings
are not “clearly erroneous.” See Minn. R. Civ. P. 53.05(2); 2 Herr & Haydock, Minnesota
Practice § 53.14 (2d ed. 1985). Because the proper standard of review has been met, the Special
Master’s findings of fact are accepted and adopted by this Court.

NON-LI TT DEFENDANTS’ DUE PROCESS RIGHTS

Non-Liggett Defendants complain that their Due Process rights were violated because the
category-by-category review prevented them from adequately defending their privilege claims
and presenting rebuttal evidence and allowed Plaintiffs to shirk their burden of showing that any
document was “in furtherance of”” and “closely related to” a crime or fraud. The Court rejects
this argument and incorporates the relevant portions of its December 16, 1997, Order.

16



APPLICATION OF CORRECT LEGAL STANDARDS
OF ATTORNEY-CLIENT PRIVILEGE,

WORK DUCT DOCT AND THE C E- EXCEPTION

The Non-Liggett Defendants claim that the Special Master has failed to apply the correct
legal standards in making his report and recommendations. The Court rejects this argument and
incorporates the relevant portions of its December 16, 1997, Order. The attorney-client and work
product privileges in this case are ancient but not honored.

The Court finds that the standard for application of the crime-fraud exception has been
correctly applied. The Levin court set forth the test which must be met to invoke the crime-fraud
exception: “To invoke the crime-fraud exception to the attormey-client privilege, Levin must
establish a prima facie showing that the communication was (1) made in furtherance of a crime
or fraud and (2) was closely related to the fraud.” Leviny, COM.B. Co.,469 N.W.2d 512, 515
(Minn. Ct. App. 1991), petition for review denied (Minn. July 24, 1991) . The Special Master
expressly stated that the two prongs of his inquiry were whether he was *“satisfied by a
preponderance'® of the evidence offered by both plaintiffs and defendants that the defendants
were engaged in criminal or fraudulent conduct[.] Included within “criminal or fraudulent
conduct” are a failure to conduct appropriate research into the safety of their products and failure
to warn their products’ consumers if the research supported negative conclusions. Second, has it

been demonstrated by a preponderance of the evidence that the involvement of defendants’

attorneys was in furtherance of the conduct or was closely related to it?” Special Master’s

10.  The Court notes that the Special Master required - and found - sufficient evidence
to meet a “preponderance of the evidence” standard, which is a stricter standard than the “prima
facie showing” required by the Levin court to invoke the crime-fraud exception.
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Report paragraph 295. These inquiries meet, indeed exceed, the requirements set forth in Levin

and are those criteria expressly set forth by this Court in its Order of May 9, 1997 (citing Haines

v. Liggett Group, Inc., 140 F.R.D. 681 (D.N.J. 1992) (citing In re Grand Jury Investigation, 842
F.2d 1223, 1226 (11th Cir. 1987) (citations omitted), order vacated on other grounds, 975 F.2d
81 (3rd Cir. 1992)). Moreover, the Court notes that, despite the use of the word “or” in
paragraph 295 of the Special Master’s Report, the Special Master did, indeed, consider both
whether the evidence showed that the involvement of Defendants’ attorneys was in furtherance
of the conduct and was closely related to it. See, e.g., paragraphs 325, 327, 367, 393, 407, 414,
and 418 of the Special Master’s Report. Accordingly, paragraph 295 of the Special Master’s
Report shall be clarified by replacing the word “or” with the word “and.” Substantively, the
Special Master’s Report is sound; there is no evidence that the Special Master erred in
application of the standard.
CONCLUSION

Non-Liggett Defendants have been found to have committed numerous abuses of
privilege and certain violations of Court Orders and ihc Rules of Court. Non-Liggett Defendants
have been afforded notice and innumerable opportunities to be heard. No violations of their due
process rights have occurred. The record supports the factual findings of the Special Master.
Application of the law of privilege, and the crime-fraud exception were properly applied by the
Special Master. The Findings of Fact and Conclusions of Law of the Special Master are adopted
and made a part of this Order as clarified herein. Having been carefully considered by this Court,
Non-Liggett Defendants’ remaining objections are dismissed. The documents designated as
falling into categories 1, 3, 4b, and 5 shall be released as herein ordered.
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STEVE KARNOWSKI / Associated Press

ST. PAUL, Minn. (AP) -- Lawyers for the state proclaimed victery
after a court official said they should be allowed to use 40,000 secret
tobacco industry documents in a lawsuit against the cigarette makers.

Attorney General Hubert Humphrey III hailed Tuesday's
recommendation by Mark Gehan, a court-appointed special master
who reviewed samples of more than 240,000 confidential documents.

"These are the ‘crown jewels' of the conspiracy -- the documents the
industry fought tooth and nail to conceal from the American public,"
Humphrey said. "They will reveal what the industry knew and when
they knew it."

Gehan's recommendation went to Ramsey County District Judge
Kenneth Fitzpatrick, who will make the actual ruling. Tobacco
attorneys have 10 days to appeal to the judge, and R.J. Reynolds
lawyer Bob Weber said they would do so.

Even though Gehan said most of the documents should remain
sheltered under the doctrine of attorney-client privilege, the state's
lead attorney, Michael Ciresi, said it was still a big win.

"Whenever we get 100,000 (pages of) documents that have been hid
from the public for 40 or 50 years { consider it a major victory,"
Ciresi said.

Humiphrey and a tebacco litigation expert said the documents that
will come out -- if Fitzpatrick agrees -- are potentially explosive.

"This is something the plaintiff attorneys have been salivating over
for 10 years now," said Mark Gottlieb, an attorney for the Tobacco
Products Liability Project at Northeastern University in Boston.

Bob Weber, an attorney for R.J. Reynolds, said it was improper for
Gehan to make a recommendation based only on samples of the
papers instead of reviewing each document individually.

"[t was not based on a total reading of all of the documents,” Weber
said. "It's a profoundly flawed procedure.”

The state and Blue Cross and Blue Shield of Minnesota are suing the
tobacco companies for $1.77 billion spent treating smoking-related

02/11/98 08:55.0¢8
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this industry's knowledge, dating back decades, of the health risks of
smoking and the fact that they simply did not get this information out
to the public,” Ciresi said.

Gehan divided the documents into a dozen categories and agreed with
tobacco companies that attomey-client privilege applied in most of
them, including those that dealt with children, advertising, tobacco
additives and communicatior. between attorneys in tobacco lawsuits.

But he said documents in three groups did not qualify for the
privilege: those dealing with science, special projects bv the Council
for Tobacco Research, and public statements agreed upon bv the
iadustry.

On the witness stand Tuesday, Walker Merryman, 2 vice president
and spokesman for The Tobacco Industry, took 2 pumameling from
Ciresi, who brought up several internal company documents
indicating that top industry officials believed as early as 1958 that
smoking causes cancer.

But Merryman refused to back off the institute’s contention that while
there is a "statistical association" between smoking and cancer, it still
has rot been established that smoking actually causes cancer.

Merrvman said he did not accept the positions of the American
Medical Association, the World Health Organizatior, the National
Institutes of Health and the Centers for Disease Control, which all say
it has been proven that smoking causes cancer.

"Do vou believe the world is flat?" Ciresi finally asked tauntingly,
then withdrew the question after the defense objected.

Merryman was expected to conclude his tesimony today.

Defendants include Philip Morris Inc., R.J. Reynolds Tobacco Co.,

Brown & Williamson Tobacco Corp. British-American Tobacco Co.
e startribune.com Ltd., Lorillard Tobacco Co. and The Tobacco Institute Inc. Liggett
Group Inc. is a defendant of Blue Cross only.

© Conveight 1998 Associated Press. All rights reserved.
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Tobacco documents subject to disclosure

Court officer deals industry major blow

DAVID SHAFFER and MOLLY GUTHREY STAFF WRITERS

The first damaging evidence from the tobacco indusuy's privileged

legal papers landed in a St. Paul courtroom Tuesday -- just as a judicial
officer said 40,000 similarly protected documents should be disclosed.

In a major defeat for cigarette makers, Special Master Mark Gehan
recommended release of the largest collection of tobacco industry
studies, memos and letters ever protecied under the doctrine of
lawyer-client confidentiality.

‘Those documents still haven't been released. But the importance of

such files was dramatically underscored the same day when three
formerly privileged documents, obtained under an earlier ruling, were
introduced as evidence in the Minnesota tobacco trial.

One document, a secret 1965 memorandum by an American Tobacco
Co. attorney, urged the firm not to open an in-house smoking-research
lab because ''it opens for jury evaluation the Guestion whether it acted
reasonably in not instituting biological research long before now.”

Two other documents, also from American's files, teli the inside storv
on the industry's reaction to a widely publicized 1970 American
Cancer Society research project that produced lung cancer in beagies
taught to smoke.

In public, the Tobacco Institute downplayed the so-called Auerbach
study, saying it proved nothing and that more scientific review was
needed, according to a press report and ad introduced at the trial.
American was a longtime member of the institute, an industry trade
group.

Butin a privileged and confidential" document, & top research
official for an American affiliate wrote *"we believe the Auerbach
work proves beyond reasonable doubt that fresh whole cigarette smoke
is carcinogenic to dog lungs and therefore it is highly likely that it 15
carcinogenic to human beings.”

Michael Ciresi, the trial attorney for the Minnesota attorney general
and Blue Cross and Blue Shicld, said the three privileged documents
introduced Tuesday are the first to be used in the 3-week-old trial.

"*These are the first of the privileged documents — and they are

dynamite," Ciresi said. " They show these defendants knew what their
duty was under the law and suppressed the knowledge of smoking and

02/11/98 08:51:5
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health."

Gehan's recommendation to release 40,000 other privileged documents
may represent the largest number of privileged papers ever to face
disclasure in any lawsuit -- not just in the tobacco industry, Ciresi
added.

" These are the crown jewels of the conspiracy -- the documents the
industry fought rooth and nail to conceal from the American public,”
Minnesota Attorney General Hubert Himphrey said in a statement.

Ramsey County District Judge Kenneth Fitzpatrick still must review
Gehan's findings, and the tobacco industry is expected to challenge
them. Only after the judge rules could the documents be released to
plaintiffs at trial.

But Fitzpatrick previously has ruled that the tobacco industry engaged
in a ““conspiracy of silence" and suppressed research. The judge in
December ordered disclosure of 834 lawyer-protected documents from
Liggett Group and 1,114 such docwments from American Tobacco
Co., including the three disclosed in court Tuesday.

The 40,000 still-unreleased privileged documents cover several
subjects that are kev issues in the $1.77 billion consumer fraud lawsuit
against tobacco companies. The suit seeks to recover smoking-related
medical costs and accuses the industry of decades of deceiving the
public.

Gehan recommended revoking attorney-client privilege on documents

ertaining to smoking-and-health studies and research directed by
awyers as well as memos and letters relating to the industry's pubiic
positions.

Also included in the documents are hundreds of memos and letters
identifted by Humphrey's lawyers from the industry's index of secret
papers. Said Ciresi: ~"We can't wait to get our hands on those
documents.”

Gehan's full recommendations were sealed. But he issued a summary
of his findings, and cited his earlier report that concluded industry
lawyers engaged in crime or fraud to cover up research into the health
effects of cigarettes. Gehan recommended preserving the industry's
privilege on 10 document categories, including those about youth.

Robert Weber, an attomey for R.J. Reynolds Tobacco Co., said he
objected to Gehan's procedure -- established by the judge — of
teviewing only samples from the full collection of 240,000 privileged
documents.

" think it's a profoundly flawed procedure -- to take away
attorney-client privilege in any respect by ruling on docurents that
haven't been reviewed (individually) by a judicial officer,” Weber said.

The first privileged document disclosed in court was a 56-page
memorandum written by Janet Brown, a longtime attorney for
American Tobacco, about the legal consequences of conducting
in-house smoking research, instead of funding outside projects. Brown

2 of 3 02/11/98 08:31:3
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was against such research - and, indeed, no in-house program was
begun at the company, now part of Brown & Williamson Tobacco
Corp.

“Instituting a biological program today will be argued 1o be an
implied admission that the company believes it has not in the past been
doing all 1t could and should have been doing to find the scientific
facts respecting tobacco use and health,” Brown warmed to Cyril
Hesko, vice president and general counsel for American Tobacco.

All three documents were introduced during testumony by Walker
Merryman, vice president and communications director of the Tobacco
Institute, as Ciresi questioned him about whether the industry told the
public everything it knew about smoking. Merryman resumes his
testimony today.
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Two other documenyalso from
American's files, tell the inside
story on the industry’s reaction o
a widely publicized 1970 American
Cancer Society research project
that produced lung cancer in bea-
gles taught to smoke.

In puhlic, the Tobacco Institute
downplayed the so-called Auer-
bach study, saying it proved noth-
ing and thal more scientific re-
view was needed, according to a
press re and ad introduced at
the trial. American was a long-
time member of the institute, an
industry trade group.

But in a “privileged and confi-
dential” document, a top research
official for an American affiliate
wrote “we believe the Auerbach
work proves beyond reasonable
doubt that fresh whole cigarelte
smoke is carcinogenic to dog lungs
and therefore it is highly likely
that it is carcinogenic to human
beings.”

Michael Ciresi, the trial attor-
ney for the Minnesota attorney
general and Blue Cross and Blue
Shield, sald the three privileged
documents introduced Tuesday are
the first 10 be used in the 3-week-
old trial.

“These are the [irst of the privi-
leged documenis — and they are
dynamite,” Ciresi said. “*They
show these defcndants knew what
their duty was under the law and
suppressed the knowledge of
smoking and health.”

Geban’s recommendation to re-
lease 40,000 other privileged docu-
ments may represent the largest
number of privileged papers ever
to face disclesure in any lawsuit
— not just in the tobacco indusiry,
Ciresi added.

“These are the crown jewels of
the conspiracy — the documents
the indusiry fought tooth and pait
lo conceal from the American

public,” Minnesoia Attorney Gen-
eral Hubert Humphrey said in a
statement. ]

Ramsey County District Judge
Kenneth Fitzpatrick still must re-
view Gehan's findings, and the to-
baceo industiry is expected to chal-
lenge them. Only afier the judge
rules could the documents be re-
leased to plaintiffs at trial.

But Fitzpatrick previously has
ruled that the tobacco induslry en-
gaged in a “conspiracy of silence”
and suppressed research. The
judge in December ordered disclo-
sure of 834 lawyer—protected docu-
ments from Liggett Group and
1,114 such documents from Ameri-
can Tobacco Co., including the
three disclesed in court Tuesday.

The 40,000 still-unreleased priv-
lleged documents cover several
sibjects that are key issues in the
$1.77 billion ccnsumer fraud law-
snit against tobacco companies.
The suit seeks to recover smoking-
relaied medical costs and accuses
the industry of decades of decelv-
ing the public.

Gehan recommended revoking
attorney-client privilege on docu-
ments pertaining to smoking-and-
health studies and research direct-
ed by lawyers as weli as memos
and letters relating to the indus-
try's public positions.

Also included in the documents
are hundreds of memos and letters
identified by Humphrey's lawyers
from the industry's index of secret
papers. Said Ciresi: “We can't wait
to get our hands on those docu-
ments.”

Gehan's full recommendations
were sealed. But he issued a sum-
mary of his findings. and cited his
earlier report that concluded in-
dustry lawyers engaged in crime
or fraud lo cover up research ioto
the health effects of cigaretles.
Gehan recommended preserving
the industry's privilege on 10 doc-
vmenl categories, including (hose
about youth.

Robert Weber, an attorney for
R.J. Reynolds Tobacco Co., said he

PAT ROLO

Walker Merryman, vice president and communications director of
the Tebacco Institute, testifies In the Minnesota tobacco trial In

St. Paut on Tuesday.

abjected to Gehan's procedure —-
established by the judge — of re-
viewing only samples from the
full collection of 240,000 privi-
leged documents.

“1 think it's & profoundly flawed
procedure — to (ake away attor-
ney-client privilege in any respect
by ruling on documents that
haven't been reviewed (individual-
ly}dby a judicial officer,”” Weber
said.

The first privileged document
disclosed in court was a 56-page
memeoerandum writien by Janel

Brown, a longtime atterney far
American Tobacco; abuul the legal
consequences of conducting in-
house smoking research, instead of
funding outside projecis.

“Instituting a biological pro-
gram today will be argued to be
an implied admission that the
company believes it has not in the
past been doing all It could and
should have been doing to find the
scientific facts respecling tobacco
use and health” Brown warned to
Cyril Hesko, vice president and
geaeral counsel for American To-
bacco.
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Special master supports
release of more documents

Attorney-client privilege does
not apply, he rules in report

By David Phelps and Mellsaa Levy
Star Tribune Staff Writers o

Certain contidentjal tobacco
industry documents on smoking
and health are not protected by
attorney-client privilege and
should be turned over (o the
state of Minnesoia {or examina-
tion, a courl officer ruled
Tuesday.

Special Master Mark Gehan,
in a public report, said the claim
of attorney-client privilege was
applied improperly by tobacco
compaiies it a nunber of broad
categories and thousands of doc-
umelnts should be released.

Gehan used [anguage in Tues-
day’s report similar (o that in @
report last {ail in which he deter-
mined that decuinents trom cig-
arette inaker Liggett Group con-
tained evidence of “crime fraud.”
Gehan wrote in September that
tobacco companies had abused
claims of attorney-client privilege

to shield documents.

He determined that the state
and Blue Cross and Blue Shield
of Minnesota should be given
access 1o sciemific documents
relating to smoking and healib,
special research projects direct-
ed by attorneys, and docuinents
relating (o public positions laken
by the industry on health issues.

Gehan, who also liled a
lengthy sealed report outlining
the reasons for his determina-
tion, said Minnesota allorneys
should be entitled 10 documents
contained in about one-third of
the 14 catepories where the
claim of attorney-client privilege
had beeu invuked.

The state aud Blue Crass are
in the third week of a civil trial i
Ramsey County District Coun
against nine lobacco compantes
and two indusiry trade groups,

Tura to TRIAL on B7

Star Tribune photo by Daved Brewtes
Bennetl LeBow, left, head of the Liggett aroup, arived at
court with his attoiney, James Stricker. He sald Liggett
settled early because it couldn’t attord a major judgment.
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SHOOTING from B1

X)

Man said he $hol leen because
he ‘hates blacks’, police say

According to court documents
and interviews, Figueroa drove by
Stephen and gave him a dirty
louk. Stephon said he ignored Fi-
gueroa, but minutes later Figue-
roa returned and shot him, docu-
ments said. Stephon watched the
driver pull the gun inside the
truck, smile and drive away.

Stephon, a student leader and
three-spont athlete at Olson Mid-
dle Schaol-in Minneapolis, ran a
block before collapsing in a drive-
way in the 5300 block of Russell
Av. N.

‘The bullet hit a rib, punctured
@ lung and iedged in his chest. He
was hospitalized at North Memo-
rial Medical Center in Robbins-
dalc for several days, but has re-
covered and rewurned te school
Tuesday.

Figueroa told police that Ste-
[imn confronted him and that he

lieved Stephon had a weapon,
so he drew his rifle and shot the
teenager. Stephon didn't have a
weapon, police said.

“Figueroa's reasan for the
sliooting isn't really valid,”

McComb said. “He shotl some-
body in the back. There was no
evidence of face-to-face confron-
tation. He was a random target.”

Figueroa, who lives with his
grandmother, told police he was
smoking at a nearby park. Police
were tipped to him several days
after the shooting, and his pickup
matched a description given by
Stephon.

Figueroa was arrested about
1} p.m. Monday in White Bear
Lake driving his black, rusty pick-
up. He is being held in the Hen-
nepin County fail in lieu of
$375,000 bail.

“The detectives worked long
and hard,” McCemb said. “We're
very happy with the results.”

Stephon’s mother, Stephanie
Arnold, said there is no easy way
to explain to her son why some-
body would shoot him. He has to
move on and not let “this cow-
ard” ntin his life, she said.

“{ totd hsm 10 go out and con-
tinue to do all the things he
dreamed about,” she said.

Racial allegations

During the investigation, po-
lice said, they found evidence
that on several cceasions Figue-
a professed hatred {or blacks
and Jews. He also confessed that
he shot Sicphen because he
“hates blacks.” court documents
said. Figueroa's mental health
etatus will have te be evaluated
by the courts, McComb: said.

Figueroa has suflceed from de-
pression and attention deficit dis-
order, and he has been found to
be schizophrenic, said his older
brother Elijah Figueraa. The
shooting may seem racially moti-
vated, his brother said, but it may
have been the way he vented in-
ternal hatred and anger because
of personal problems.

“People don’t know Aaron,”
his brother said. “He’s a great
kid.”

Elijah said his brother dabhled
in the occult and had problems
with drugs. When his grandmoth-
er would spend time away during
winter, Aaron Figuerva spent
time with friends who may have
pushed him to become invnlved
in a shooting, Elijah said.

Although Aaron’s father is
Mexican, relatives said he consid-
ers himself white.

“I don’t remember him ever
saying tha' he wanted o go out

and shoot a black person,” he
sald. "We're half Mexican
ourselves.”

Elijah said he (alked o Figue-
roa two days ago and would have
turned him in had he known
about the shooting. If Figueroa
wanlted to shoot somebody ran-
domly, why would he have
bought the gun with a check and
then returned it W a gun shop
with a bullet in the chamber, Bli-
jah asked.

Seeking peace for family

Comimunity leader Spike Moss
met with Stephon and his mothet
Tuesday. Stephon told him he
was relieved that Figueroa had
been arrested because only Ste-
phorn could identify (he shooter.
He did ideniify Figueroa in s line-
up Tuesday aftemoon.

“We knew all along it was ra-
cial crime,” Moss said. “We just
wanted pelice to do their job and
pursue this situation so the fam-
ily could have pesce.”

Stephanie Arnold said that al-
(hougﬂ she wished police would
have taken the case miore serious-
ly from the start, she's glad that
“they pot Figueroa and that he's
not going anywhiere.”

“The Lord kept my son alive
tor a reason,” she said.
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

107 STATE CAPITOL
ST. PAUL, MN $3155-100?
HUBERT H. HUMPHREY UI TELEPHONE: ($12) 2660136
- ! J
ATTORNEY CENERAL

STATEMENT OF
HUBERT H. HUMPHREY I1lI
Attorney General
State of Minnesota
Re: Special Master Gehan’s Report on
Crime-Fraud Documents

Today’s decision is a major victory in our three-year battle to expose the truth about the
tobacco industry. The 40-year cover-up of fraud and conspiracy is coming to an end, and this
outlaw industry is at the end of its rope.

Under this decision, the American public may see hundreds of thousands of pages of
secret documents that have been shielded in the tobacco lawyers’ vaults. These are the “crown
jewels” of the conspiracy -- the documents the industry fought tooth and nail 10 conceal from the
American public. They will reveal what the industry knew and when they koew it.

Only by exposing the full wuth can we prevent this industry from marketing 1o kids and
manipulating nicotine in the future. And I intend to make sure the American public and
Congress see the pervasiveness of the fraud and conspiracy so we can finally reform this industry
and bring it to justice.
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