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December 29, 1997

The Honorable Arne H. Carlson
Governor of Minnesota
St. Paul, Minnesota 55155

Dear Arne:

Thank you for your recent letter about comprehensive
tobacco legislation. I appreciate your concern that such
legislation should fully compensate states for tobacco-
related costs.

Working together, we have made extraordinary progress
this year in our fight to reduce the death and illness
caused by tobacco. My overriding goal in seeking bipartisan
national tobacco legislation is to make the most of this
historic opportunity to keep our children from smoking.

As you know, current law requires the Health Care
Financing Administration to seek recovery of the federal
portion of reimbursements for Medicaid that may be part
of any state tobacco settlements. I would prefer to see
the allocation of tobacco funds between federal and state
government resolved through legislation, and I look for-
ward to working with the states and with Congress to find
a mutually agreeable purpose for the funds generated by
tobacco legislation.

Again, thank you for your leadership on this important
issue.

sincerely, {1 CLINTON

BC/SSK/RSM/DWB/efr-efr-lynn (Corres. #3769789)
(12.carlson.ah)

cc: IGA, 106 OEOB
cc: Wayna Wondwossen, 93 OEOB
cc: Sarah Knight...93 QEOB
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THE WHITE HOUSE

WASHINGTON

December 5, 1997

The Honorable George Voinovich
and Colleagues .

National Governors’ Association

Hall of the States

444 North Capitol Street

Washington, D.C. 20001-1512

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,

B



THE WHITE HOUSE

WASHINGTON

December 5, 1997

The Honorable James E. Doyle
and Colleagues

State Attorneys General

Washington, D.C.

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,

B e



THE WHITE HOUSE

WASHINGTON

December 5, 1997

The Honorable George Voinovich
and Colleagues .

National Governors’ Association

Hall of the States

444 North Capitol Street

Washington, D.C. 20001-1512

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,

B Ol



THE WHITE HOUSE

WASHINGTON

December 5, 1997

The Honorable James E. Doyle
and Colleagues

State Attorneys General

Washington, D.C.

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I loock forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,

B Ol
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BOB GRAHAM

FLORIDA
Anited Htates Henate ce /
WASHINGTON, D. C. 20510
November 13, 1997
Dear Bruce:

Thank you for the opportunity to meet with you and Mr. Rich Tarplin on Wednesday, November 5 to
discuss the National Tobacco Settlement.

As I indicated during our discussion, I have two principal concerns. First is the action initiated by
the Health Care Financing Administration on November 3 to seek recoupment from states which had
secured settlements from the tobacco industry through state-initiated litigation. Second is the reticence
of the federal government to date in initiating its own litigation against or settlement actions with the
tobacco industry for medical expenses incurred due to tobacco related diseases or illnesses.

Relative to the first matter, on November 8 I filed legislation to exempt from the recoupment statute
1903(d) of the Social Security Act judgments or settlements secured by states through litigation
initiated against the tobacco industry. Enclosed is a copy of this legislation. I would appreciate any
comments you might have and would appreciate the Administration’s support of this legislation.

On the second matter, if I can be of any assistance in facilitating the position of the federal
government in protecting its interests, I would be pleased to do so. At your suggestion, my office has
contacted Assistant Attorney General Frank Hunger to discuss actions that the federal government
could take, possibly outside the structure of the current settlement, to recoup losses resulting from
tobacco related illnesses. In my opinion, the federal government could serve the American public
well by following the lead of states that have been as aggressive and proactive as possible in
protecting their interests.

Again, if I can be of any assistance on any of these issues, please do not hesitate to contact me or
Mr. Bryant Hall, our Health Counsel, who may be reached at (202)224-1535.

With kind regards,

Sincerely,

= {at SO

United States Senator

Mr. Bruce Reed :

Assistant To the President For Domestic Policy
1600 Pennsylvania Avenue, N.W.

Sperling Second Floor, West Wing
Washington, DC 20500
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IN THE SENATE OF THE UNITED STATES

. GRAHAM introduced the following bill; which was read twice and referred

to the Committee on

A BILL

prohibit the Secretary of Health and Human Services
from treating any medicaid-related funds recovered as
part of State litigation from one or more tobacco compa-
nies as an overpayment under the medicaid program.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assemblled,
SECTION 1. PROHIBITION ON TREATING ANY MEDICAID-RE-

LATED FUNDS RECOVERED FROM ONE OR
MORE TOBACCO COMPANIES AS AN OVER-
PAYMENT. |

(a) PROHIBITION ON TREATMENT AS OVERPAY-
MENT.—Section 1903(d)(3) of the Social Security Aect (42
U.S.C. 1396b(d)(3)) is amended—
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(1) by inserting “(A)” before “The”; and
(2) by adding at the end the following:

“(B) Subparagraph (A) and paragraph (2)(B) shall
not apply -to any amount recovered or paid to a State as
part of a settlement or judgment reaéhed in litigation initi-
ated or pursued by a State against one 01" more manufac-
turers of tobacco products, as defined in section 5702(d)
of the Internal Revenue Code of 1986.”.

(b) EFFECTIVE DATE.~—The amendment made by
subsection (a) applies to amounts recovered or paid to a
State before, on, or after the date of enactment of thfs

Act.
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Thank you for your recent letter about comprehensive tobacco legislation. |
appreciate your concern that such legislation should fully compensate states for
tobacco-related costs.

By working together, we have made extraordinary progress this year in our fight to
reduce the death and illness caused by tobacco. In February, new rules by the
Food and Drug Administration to reduce youth smoking took ,affect In April, a
federal judge in North Carolina said the FDA has the authority to regulate tobacco
products. In June, the state attorneys general announced a historic agreement with
the tobacco industry to settle 40 state lawsuits against the tobacco companies.
And finally in September, building upon the work of the FDA and the state
attorneys general, | called on Congress to pass sweeping tobacco legislation that
would dramatically reduce teen smoking.

ens

Again, thank you for your leadership on this important issue.
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December 29, 1997

The Honorable Richard Cullen
Attorney General of the
Commonwealth of Virginia
900 East Main Street
Richmond, Virginia 23219

Dear Richard:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation should
fully compensate states for tobacco-related costs.

Working together, we have made extraordinary progress this
vyear in our fight to reduce the death and illness caused by tobacco.
In February, new Food and Drug Administration rules to reduce youth
smoking took effect. 1In April, a federal judge in North Carolina
affirmed FDA'’'s authority to regulate tobacco products. In June,
the state attorneys general announced a historic agreement with the
tobacco industry to settle 40 state lawsuits against the tobacco
companies. And in September, building upon the work of the FDA and
the state attorneys general, I called on Congress to pass sweeping
tobacco legislation that would dramatically reduce teen smoking.
My overriding goal in seeking bipartisan national tobacco legislation
is to make the most of this historic opportunity to keep our children
from smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reimburse-
ments for Medicaid that may be part of any state tobacco settlements.
I would prefer to see the allocation of tobacco funds between federal
and state government resolved through legislation, and I look forward
to working with the states and with Congress to find a mutually
agreeable purpose for the funds generated by tobacco legislation.

Again, thank you for your leadership on this important issue.
Sincerely,

£
OIL Clismo
BC/SSK/RSM/DWB/efr-efr (Corres. $#3769759) LA
o (12.cullen.r)
cc: IGA, 106 OEOB
cc: Wayna ossen, 93 OEOB
ccr~Jerry Mande;—a31 OEOB
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FACSIMILE TRANSMITTAL COVER SHEET

DATE: December 17, 1997

TO: Jerry Mande
FACSIMILE NO.: 456-6027

TELEPHEONE NO.: 456-6018

FROM: John Benson
Special Counsel to the Assistant Attorney General
Civil Division

FACSIMILE NO.: (202) 514-8071

TELEPHONE NO.: (202) 616-0929 OR (202) 514-3886

NO. OF PAGES: Cover Sheet + ¢

COMMENTS: Mr. Mande--

Phil Bartz asked that I run this by you before we send it out.

If you cculd review it and let me know of any concerns or
problems, I would appreciate it.

Johrt Benson

@oo1
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December 17, 1957

The Honorable John D. Dingell
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Dingell:

Thank you for your letter of December I, 1987 to the Attorney
Generzal regarding an analysis of the entitlement cof the Federal
Government to a share of any toraces settlement funds directed
toward reimbursement of Medicaid expenses. Ycur letter was
forwarded to me for response.

Since 1994, forty-two (42) states have filed civil lawsuits
against the major tobacco companies in an effort to recover healtn
care costs, including Medicaid costs, stemming from smoking-related
illresses. Certain states and the major tobacco companies reached a
tentative settlement cf these actions cn Juna 20, 1997. This
proposed settlement i1s contingent upon Congress approving various
aspects ©f the agreement. As a result, the state lawsuits have
continued. 1In early July, on the eve of trial, Mississippi settleag
its lawsuif for $3.6 billion tec be vaid over 25 years, and 5136
million per year thereafter. Mississippl received its first payment
under the settlement, a check for $170 million, on July 15. On
August 25, 1997, the state of Florida settled its lawsuit for 8§11.3
billion. Florida received its initial payment under the settlement
(8550 million) on Septemkber 15, 1997,

Enacted in 1965 pursuant to Title XIX of the Social Security
Act, Mecdicaid is the federal government's primary means of providing
health care coverage to indigent Americans whe are aged, klind or
cdisabled, or who qualify under the Aid to Famiiies with Dependent
Children Program. Medicaid is @ joint federal/state program in
which the federal government provides funds to states to help
finance health care pregrams. "The Federal Government shares the
costs of Medicaid with States that elect to participate in the
pregram., In return, participating States are to comply with
reguirements imposed by the Act 2nd by the Secretary of Health and
Human Services.” Atking v. Rivera, 477 U.S. 1£4, 156-37 (1286)
(citations omitted). State agencies have the primary responsipility
for administering this program. The federal share cf the stetes’
expenditures varies from 50 percent te 86 percent, depending on per v’
capita income. At the federal level, - e a3 e by <o 7

18
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the Health Care Financing Admlnlstrat¢on ("HCFA") , -an—agency-of the
Department of Health—andHuman Services— HGEA  ensures that the
state Medicaid programs comply with federal law.

v

Amcng other things, Medicaid mandates that each state “take all
reasonable measures to ascertain the legal liability of third
parties ., . . to pay for cere and services avzilable under the
[state’s Medicaid] plan.” 42 U.S5.C. § 1396a(a) (25) (A). Where such
liability is found to exist after Medicaid payments have been made,

each state “will seek reimbursement for such assistance . . . where
the amcunt of reimburserent the State can rezsonably =xpect to
recever exceeds the costs of such recovery . . . ." 42 U.3.C. §

1396a(a) (Z%) (B); see The New York State Department of SOClaJ
Services v. Bowen, 846 F.2d 129, 131 (2nd Cir. 198&8;. When
recoveries are made from third parties, the previcus Medicaid
expenditures for the services at issue are to be treated as -
overpayments, 42 U.S.C. § 1396b(d) (2) (B), and cverpayments are to e
deducted from amounts to which the states are entitled in subsequent
quarters. 42 U.S.C. § 1396b!d) {2) (A)

The states are required to disclecse the net recoveries, the
total recoveries less their ceosts of reccvery. Theymey—echoese—fren
~a—C04pl$~af—d&££€feﬂf—me%h6dfhﬁé—ﬁ‘termtﬁtﬁg—%ﬁtt—ﬁe%—fﬂﬁﬁﬁﬁh———Each“_
|ehed—gives—the sfate_aﬁLoffcec §%ﬁ% attorney fees in the v
calculation. Based upnn these figures, the Secretary determines
the federzl government’s pro rata share of the recovery — which is
the same percentage used to compute the federal government’s share
of expenditures = and this amount is deducted from the government’s
next quarterly payment. 42 U.5.C. § 1396b(d) (3). In the past,
where recovery from a third party consisted of bhoth Medicaid
payments and cther state expenditures, the Secretary has agreed to
an apportionment of the recovery, but the appcrtiornment must
accurately reflect the Medicaid portion of the total costs incurrea.
The Medicald statute does not provide the Secretary with authority
to waive the states' repayment obligation, and we are not aware of
any instance where HCFA has given a waiver.

The upshot of the foregoing is that the Medicaid statute is
clear that the federal government is obligated to seek its share of

¥ There is no express authorization within the Medicaid statute fecr
the federal government to sue third-party tortfeasors directly. As
te the possikle impact of this lack of express authorization, see
generally, National Railroad Fasssnger Corp. v. Nat'l Assoc. of
Railroad Passengers, 414 U.S. 453, 458 (1974) ("when legislation
expressly provides a particular remedy or remedies, courts should
not expand the coverage of the statute to subsume cther remedies.")

p
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any state recoveries related to Medicaid. While HCFA can determine
(cr negotiate with a state) a reascnable amount of reimbursement to
the federal government, there is nothing which authcerizes HCFA to
waive repayment of Medicaid monies owed to the federal government.
Te the contrary, the Federal Claims Collection Act ("ECCA"), 31
U.S.C. § 3711(a) (1), provides: "(a) The head of an executive or
legislative agency — (1) shall try to collect a claim of the United
States Government for money or property arising out of the
activities of, or referred to, the agency." 1In additiecn, the
Federal Claims Collection Standards, 4 C.F.R. § 102.1, provide:

(2a) Each Federal agency shall take aggressive
action, on a timely basis with effective follow
up, to <collect all claims of the United States
for money or property arising out of the
activities of, or referred to, that agency in
accordance with the standards set forth in this
chapter.* * * (b) All agencies are expzcted to
cooperate with one another in their debt
collection activities.¥

ccording to
ing rate fo

FA, the nationwide fedeyal reimbursemefit
services tg'Medicaid bepéfiiciaries is
en remarkab constant from/ vyear to

cr individu states is alsg kncwn. Thas,

e allocationf of a specific Atate's recdég;z
is certainly feasible. | If a state fails to reimburse HCFA for

v
The matching rate

Medicaid monies that are recovered, HCFA can disalliow the portion of
that reccvery which is owed to the fecderal government from future
Medicaid funds provided to the state. See 42 U.S5.C. § 1396b(d); 42
C.F.R. § 430.42 et seg. 1If a state protests the disallowance, an
administrative appeal and a district court remedy are available to
decide whether HCFA's disallowance was proper. Therefore, the
existing administrative procedures do provide a mechanism for
resolving federal/state disputes cn allocation issues.

In sum, under the Medicaid statute, the states are obligated to
pursue recovery of Medicaid funds from potential third=-party
tortfeasors. Given the stated nature and purpcse of the states'’

Y The FCCA, 31 U,S.C. §§ 3711 (a) (2) and (3), affords agencies,
including HCFA, authority to suspend, compromise, and terminate
cellecticn action on claims of less than $100,000. Taking such
action con claims in excess of $100,000 reguires Justice Department
approval.
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tobacco lawsuits, it is evident here that the states have, in fact,
sought recovery of Medicaid-related expenses from the tobacco
industry. Accordingly, although we understand that HHES—is-—operr 1D —
the possibiiity -of-anallocation of-these Medicaid-recoveries .
through a new 1 +tive schaeme, current law requiresz RCFA to seek
recovery cf the federal porticn of reimbursements for Medicaid that
may be part of any ptate tobacce settlement.

Thank you for [your inquiry. Please do not hesiftate to contact
me regarding this or any other matter.

Sincerely,

the Adwmitstvation prefers |
Q Andrew Fois
Yo see tne @llocation, o Assistant Attorney General
rob acceo CuV\CJS betioean -Ctﬁ)cv—a\

oo Stede Cpvarament resoled twnroogy
| &5\ cdion



December 5, 1997

The Honorable George Voinovich
and Colleagues

National Governors'’ Association

Hall of the States

444 North Capitol Street

Washington, D.C. 20001-1512

Dear«Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important

issue.

T eI
Sincerely, B“l &;ﬂi;‘a;mﬂ
BC/SSK/RSM/emu (Corres. #3769774)
(12.nga)
ccC: IGA 106
cc: Jerry<¥ande, 43T~

cc: W. Wondwosseétr, 93
cc: Sarah Knight, 93



December 5, 1997

The Honorable James E. Doyle
and Colleagues

State Attorneys General

Washington, D.C.

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is toc make the most of this historic opportunity
to reduce teen smoking.

As vou know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I lcok forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely, Biaj’ l{ﬁ
BC/SSK/RSM/emu (Corres. #3773036)
(12.doyle. je)

T

SEND TO:

c¢/o Lynne Ross

National Association of Attorneys General
Suite 110

750 First Street, N.E.

Washington, D.C. 20002

cc: 1IGA, 106 e e———
cc: JerwyiMande, 431 P

-ax i
A i e

cc: W. WondwosSSEfi and Sarah Knight, 93
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Governar of Oliie Executive [irezor
Chairrman
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The Presicdent
The White House

" Washingion, DC 20500

CO00@

Dear Mr. President;

Whern Congress reconvenes in January, one of its most important priorities will be the development of
nationsl tohacco setlement legislaton. The nation's Governors icok forward to working with you and ™
with members of Congress to ensure that a final, comprehensive solution is found 10 the dozens of
state lawsuits pending against the tobacco industry. The very fact that a solution is in reach is because
of the hard work and lzadership of Govemors and the state attomeys general on behalf of the states.

An important component of the legislative debate will be the issue of control of tobacco settlement
_funds. The Governors attach the highest pricrity (0 clarifying that scutlement funds negotiated hy the
staics (o settle state lawsuits must go to the states. Any efforts by the federal govemrment to seek to

we, the Executive Committee of the National Governors® Association, adopted last month.

This issue of control of the settiement funds will be difficult 1o resolve, and clearly a discussion of the
distribution of hundreds of billions of dollars demands congressional invelvernent. Unfortunately. i
appears that the Health Carc Financing Admimistration (HCFA) is not prepared to wait for Congress to
act. '

On November 3%, HCFA contacted state Medicaid directors to begin the process of collecting what it
perceives 10 be the federal portion of seitlement funds attributable to Medicaid., Although in its letter
HCTFA mentions the importance of the congressional process, it cffectively preempts that process by
beginning to collect funds from those states that have already settled their individual lawsuits.

The Governors believe that no aclion should be taken by HCFA ‘o withhold state Medicuid
reimbursement prior to congressional development of settlement legislation. Further. the Governors
will strongly support clarification in that legisiative package that tobacco settlement funds are not
subject to federal recoupment. Recoupment is more appropriate for addressing bitling errors than for
inserung a faderai claim into the multibillion-dollar, state-driven tobacco settlement. Accordingly, the
Governors are supporting legislation daveloped by Senator Bob Grahimn claritying that funds made
availabie o the states through individual stale tobacco settlernents or a national settlement are not
subject to federal recoupment.
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We appreciare your congderation of our concems. If we can provide you with any additional
background informarion, please do not hesitate to let us know,

Sin::erely..

O 4 gon- Lo

George V. Voinavich Thomas R. .
Governor of Chio Govermnor of D Liwd.re

[ )
David M. Br-.lal:: La‘.vluermle~
Ciovarnor of South Carolina Governar of Flonda
Howard Deap. M.D. M:J‘Jarl Q. Leovitt
Governor of Vermont Govemeor of Utah
A
Bob Miller v Romer
Governor of Nevada Governor of Colerado

Tommy G. Thompson
Governor of Wisconsin
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EC-6. TOBACCO SETTLEMENT FUNDS

Since 1994, forty-one states have filed tawsuits against the tobacco indusiry based on claims
including corsumer protection, fraud, antitrust violations, and health care costs. States injtiated these
suits 1o reduce youth smaking, secure public disclostre of tobacce documents, and recoup staie health
care costs, among other goals. On June 20, 1997, a historic agreement was reached between stote
attorneys gencral and representatives aof the tobacco industry to settle these individoal lawsws
through a national tobacco sertlement. Without the years of state leadership and effort that went into
the lawsuits, there would be no federal debate underway about how to craft national tobacco
senlement legislation,

These state efforts already have begun 10 yield individual settlements with the tobacco industry,
as well a3 the possibility of foderal legislation that would include sizable awards. Now that siates are
being awarded actial scrticment payments, the federal governmanar has begun to express an interes: in
recouping faderal heaith care costs, despite having declined to file its own suit The nation’s
Governars attach the highest priority to clarifving that scttlement funds negotatad by the states to
settle stafe lawsuits must 2o to the states,

Statzs may receive tobacco settlement funds in two ways: through state-specific agreements and
through a national settlement Some staics already have closed individual lawsuits through state-
specific agreements. Tn addition, any national settlement funds will be distributed among all stutes
over z period of many years. Whether the settiement is state-specific or part of a national agreement,
the federa) government is not entitied to take away from the states any of the fonds negotiated on the
states’ behalf ac a vesult of state lawsuits. Any efforis by the faderal government to seek to recoup
federal costs must be distinct and separate.

Congress ard the Clinton administration will spend the next several months developing wide-
ranging legislation to epact a national tobacco settlernent. The Gevernors raust be full panticipanis in
this process to cnsure that the states, having taken the lead in statting negonations, are represected as
legislation is drafied. This legislabon: wiil have to address a range of issues imporiant to the states,
including education, conforcement, and public health responsibititics; the Governors will be
developing policy guidclines on these and other priorities. However. before they begin to develop a
broader iobacco policy, the Governors want to make it clear that they will swongly oppose fedmal
efforts 10 seize state tobacco settlement funds.

Interim Policy adopted by the NGA Executive Committee, October 17, 1837

HALL OF THE STATES | 444 NORTH CAPITOL STREET | WASHIWGTON D.4. 20007-1312- ! 20%2-824-5300
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STATE ATTORNEYS GENERAL
A Communication From the Chief Legal Officers
Of the Following:

Alaska, American Samoa, Arizona, Arkansas, California, Colarado, Connecticur,
Delaware, District of Columbiz, Florida, Georgia, Guam, Hawaii, Idaho, [llinois,
Indiana, lowa, Kansas, Kentucky, Louvisianz, Maine, Maryland, Massachusetts,
Michigan. Minnesota, Mississippi, Missouri, Moutana, Nabraska, Nevada,
Naw Hempshire, New Jersey, New Mexico, New York, North Dakota. Northern Marlana 1slands,
Obio, Oklahoma, Oregor, Pennsvivania, Puerto Rico, Rhode Isiand, South Carolina.
South Dakota, Tennessee, Texas, Utak, Vermont, Washington, West Virginia, Wisconsin, Wyoming

MNovember 7, 1997

The Honorable William J. Clinton

President of the United States i
The White House

1600 Pennsylvania Avenue

Washington, DC 20500

Dear Mr. President:

Over the last three years, 40 states and one commonwealth have filed suits against the
tobacco indusiry. These state actions have served as a catalyst for change in an industry that has
been widely perceived as untouchable.

As you may appreciate, the Attorneys General, who have brought these actions on behelf of
the public, bave shared common goals which you embraced on September 17. Through their
lawsuits, the Attorneys General have asserted a broad range of claims against the industry seeking
to reduce youth stooking, secure disclosure of documents, ensure change in the industry, and recoup
state health care costs. The state actions assert a variety of legal theories. Many seek recovery of
Medicaid payments madc by the states for tobacco-related illnesses, as well as damages and penalties
for vielation of state antitrust and consumner protection laws. Indeed, in some states, the latter claims
are the core elements of the lawsuit against the industry, as Medicaid-related claims have been
dismissed by the courts or were not brought at all. As our state cases proceed to trial and judgment,
to individual state settlement, or to resolution through the pending national settlement, the recovery
to the states will represent a resolution of all the claims brought by the states, not just recoupment
of Medicaid-related health care costs,

Recently, the federal governiment has asserted that it is entitied to a significant share of the

states’ recovery, whether that be through settlement or other recovery, on the basis that it represents
the federal share of Medicaid costs. The federal government makes this claim despite the facy these
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The Honcrable William J. Clinton
November 7, 1997
Pape 2

recoveries will represent success in state suits, under state law theones, for a vanety of claims
unrelated to Medicaid payments. The federal government has declinzd to bring its own sujt against
the industry.

On Qctober 17, 1997, the National Governcrs’ Association endersed a policy regarding
tobacco settlement funds. As stated in that policy, the Govemers taks the position that “they will
strongly oppose federal efforts to seize state tobacco settlement funds.” The Attornevs General are
in agreement with this position and will advance this interest on behelf of our states. We urge vour
full consideration of the position advanced by the Governors and the Attorneys General.

1t is the intention of the states that their damage payments be used within each state prirnarily
for public health purposes. The citizens of our states are entitled to the benefit of the litigation we
have prosecuted on their behaif and any settlement entered into to resolve their lawsuits. The
Attorneys General urge you to take action to clarify the position of the Administration on this fiscal
isstie and work with us to achieve our shared goal of a changed tobacco policy for this country.

Thank you.

Sincerely yours,

v

v i
Bruce M. Botelho Toetdgara Amc:rt Mailo
Attorney General of Alaska Attorney General of American Samoa

) ,//
P Lz %M

Grant Woods _ “ inston Bryam
Attorney General of Arizona Attorney General of Arkanaa.s
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The= Honorable William J. Clinton
November 7, 1997
Page 3

Oyl € e Lot it

Daniel E. Lung ' ,i’/ ale A. Norton

Attorney General of Califormia Attorney General of Colorade

Richard Blumenthal X‘ Jiﬁéadym . 11‘»;1
Attorney General of Connecticut ttomey (reneral of Lelaware

% ﬂ)\T‘ %'ae”‘k-*‘ m
b&hn M. Ferren Robert A, Butterworth
@rporation Counsel of D.C. Attorney General of Florida

YodeS £ Bk _ Botulf SreFeem

Thurbert E. Baker éhar]ca H. Troutman

Attormev General of Georgia Attorney General of Guam
) A \ !
sy Mo 3 Jo
Margery S. Bronster Alan G. Lance
Attorney General of Hawaii Attorncy General of Idaho
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The Honorable William J. Clinton
November 7, 1997
Page 4

glh; ﬁ21,~4’
‘/Jim Ryag

Attorney General of lllinois

A om 7)0 JoN
Tom Miller
Actomey General of Iowa

1.8 Cla b F

A.B. *“Ben” Chandler IlI
Attorney General of Kentucky

/: %%drew_l(etérer

Attorney General of Maine

Scott Harshbarger
Attorney General of Massachusetts

Kid

P 80

fircy A. Modisett
Attorney General of Indiana

Carla J. Stovall
Attornev General of Kansas

WQ@%

Richard P. Ieyou
Attormey General of ousiana

,g:/éenqnné§4444‘an :

z
1%, oseph Curran, Jr.

Attomey General of Maryland

Yhjiectes

Frank ' Kelff

Attorney General of Michigan
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The Honorable William J. Clinton
November 7, 1997
Page 5

RS N . W
Hubert H. Humphrey, 8
Antorney General of Minnesota

Jéremiah W.'Nixon
Attorney Generzal of Missouri

P
Don Stenberg e
Attorney General of Nebraska

(Rt 7,
Philip T. McLaughlin '
Attorney General of New Hampshire

(@ o

>t Udall
Aﬁ.orney General of New Mexico

800 (A W1d

Mike Moore
Attorney General of Mississippi

0%
L Tose h P. Mazure

Attorney Geneial of Montana

Frankie Sue Del Papa
Attornev General of Nevada

Lo sy

PeterVeraniero
Attorney General of New Jersey

D CILL

’ /

2 C oo
Dennis C. Vacco

Attorney General of New York
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The Honorable William J. Clinton
November 7, 1997
Page 6

\/

P
H eidi Hett.lcamp

Attorney General of North Dakota

“Enrty D, W-qu“, maf
Betty [; Momgomcrly
Attorney General of Ohio

i

Hardy Myers
Attorney General of Oregon

7,

José A. Fuentes-Agostin
Attorney General of Puerto Rico

" .
G ffl oy
Charlie Conden

Attomney General of South Carolina

K'ld

Robert B. Duniap 11

Attorney General of N. Mariana [sl.

e P

e uéawa!é-*-—

W. A. Drew Edmondson
Attorney General of Qklahoma

™0 e £ 538

D. Michael Fisher
Attorney General of Pennsylvania

/
__i%éf_f Y/
effrey B. Pine

Attorney General of Rhode Island

Motk Remots

Mark Barnett
Attorney General of South Dakota
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The Honorable William J. Clinton
Novemher 7. 1597
Page 7

§ohn Knox Walkup

Attorney General of Tennessee -

— JM——___
an Cfraham

Attorney General of Utah

“Chiristine O. Gr
Attorney General of Washington

~ _
ponee 5 L
(/larmes E. Doyfe

Attomey General of Wisconsin

W14~

h B /Mo ra éf

Dan Morales
Attorney General of Texas

i

William H. Sorrell
Attorney General of Vermont

;é;w/f./ :%}e%“/

/ Darrell V. McGraw ir.
Attomey General of West Virginia

William U. Hill
Attorney General of Wyoming
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Thank you for your receat letter about comprehensive tobaceo legislation. | appreciate your
concern that such legislation should fully compensate states for tobacco-related costs,

By working together, we bave made ox(racrdinary progress this year in our fight to reduce the
death and illness caused by tobacco. In February, new rules by the Food and Drug
Administration to reducc youth smoking took effect. In April, a federal judge in North Carolina
said the FDA has the autharity to royulate tobacco products. In June, the stute attorneys general
announced a historic agreernent with the tobacco industry to settlc 40 stato lawsuits against the
tobacco companies. And finally in September, building upon the work of the FDA and the state
attorneys general, 1 called on Congress to pass sweeping tobacco Jegisiation that would
dramatically reduce teen smoking. 5

(N;y:;niding goal in soeking bipartisan national tobacco legislation is to make the most of this
historic opportunity to reduce teca smnkm‘fjwmdd prefer to see the allocation of tobacco {unds

between fedeal wad stule government resolved through legislation, and I ook forward to

working with the states and with Congress i find a mutually agreeable purpose for the funds
geaerated by tobacco legislation.

Again, thaok you for your leadership on this fmportant issue.
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THE WHITE HOUSE
WASHINGTON

December 5, 1997

The Honorable George Voinovich
and Colleagues .

National Governors’ Association

Hall of the States

444 North Capitol Street

Washington, D.C. 20001-1512

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Carolina affirmed FDA’'s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-

+lation that would dramatically reduce teen smoking. My

overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity

to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,

B 01



THE WHITE HOUSE

WASHINGTON

December 5, 1997

The Honorable James E. Doyle
and Colleagues

State Attorneys General

Washington, D.C.

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobacco. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Carolina affirmed FDA’s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacco
settlements. I would prefer to see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,

P Clactoe__
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COMMOVWI«ALTH of VIRGINIA

Offize of the Attorney General

= Richarg Cu!lerw':“ : SR 239 R _' o 900 Fast Main Sirest
S Aomey Senars et : ﬁ o Rldlmmd 232 19 - : ' , Rianmond, Yirginia 23210
.' ' - ' . , o 804 - 786 - 2071
November 7, 1997 . - - BO4 - 371 - 8848 TOD)

-The: Hononblc V\ xl]*am 3:C Imton----
ﬂ}éi Tnited Q‘ R
The White House e
1600 Pennsylvama Avenue.
W ash'ngton D 20‘?00
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Cltis ‘my undcrstandmg that A;’ctorm.vs Gene, al from a number of ‘states have recently
o mtten 0 you 10 express: -their .opposition 10 any federal ‘efforts to divert, from the states_funds .

_generated, by"any sctt]cment mh thc tobacco mdustrv I agree 1hat the states mu.,t be treated'
ﬂur!v hel 'th regard - : : _

. Vin gxma sharcs your uoncem and the cencemn of other states, that youtb aceess to tobacco
* must be eliminated and ‘we have taken strong, measures to pursue this goal: At the same time.
tobacco has great significance to' the livelikood of many Virginians;. including the tobacco
- farmers “who_grow the crop, the industrial workers ‘who manufacture tobacco products and the:
dock workers who ship domestic tobacco and tobacco products: overseas, ~We. believe that any

~ settiement that receives. federal support, in order to be fau' must make adequate prov151on for all -
thesc concetns and interests. '

As furthcr discussions take place with respect to federal support for a narionwide tob.xcco

‘settlement, we look forward to working with your admmjstmtxon and with the leadership of
Congress to make sure that these goals are met

- Very truly yours

yZVW/ Cu/b(

"VRlchard Cu]len - _
Attormney General of Virginia
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December 17, 19357

The Honorable John D. Dingell
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Dingell:

Thank you for your letter of December 1, 1257 to the Attorney
General regarding an analysis of the entitlement of the Federal
Government toc a share of any toracceo settlement funds directed
toward reimbursement of Medicaid expenses. Your letter was
forwarded to me for response.

Since 1994, forty-two (42) states have filed civil lawsuits
against the major tobacce companies in an effort to recover healtn
care costs, including Medicaid costs, stemming from smoking-related
illnesses. Certain states and the major tobacco ceompanies reached e
tentative settlement of these actions cn June 20, 1997. This
proposea settlement is contingent upon Congress approving various
aspects ¢f the agreement. As a result, the state lawsuilts have
continued. In early July, on the eve of trial, Mississippi settlea
its lawsuit for $3.6 billion to be paid over 25 years, and $134
million per year thereafter. Mississippi received its firzrt payment
under the settlement, a check for $170 million, on July 15. On
August 25, 1997, the state of Florida settled its lawsult for $11.3
billion. Florida received its initial payment under the settlement
{8550 million) on Septemker 1%, 1997.

Enacted in 1965 pursuant to Title XIX of the Social Security
Dct, Mecdicald is the federal government's primary means of providing
health care coverage to indigent Americans who are aged, blind or
disabled, or whe qualiify under the Ald t¢o Families with Deperdent
Children Program. Medicaid is 2 joint federal/state program in
which the federal government grov.edes funds to states te help
finance health care programs. "The Fedasral Government shares the
costs of Medicaid with States that elect to participate in the
pregran. In return, participating States are to comply with
regulirements imposed by the Act and by the Secretary of Health and
Human Services." Atkins v. Rivera, 477 U.S. 184, 156-57 (l1%86)
(citetions omitted). State agencies have the primary responsibility
or administering this program. The federal share cf the stetes’
expenditures varies from 50 percent t¥ dependifng on per
capita income. At the federal level, M griniss gd-by———=
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the Health Care Financing Administration ("HCF , An__agerey—ct the
Department—of Health and-—Humen-Servicess “Hef?~ensuzes that the

state Medicaid programs comply with federal law.

Amcng other things, Medicaid mandates that each state “take all
reasonable measures to ascertain the legal liability of third
parties ., . . to pay for care and services avgilable under the
[state’s Medicaid] plan.” 42 U.5.C. § 1396a(a) (25) (A). Where such
liability is found to exist after Medicaid payments have been made,

cach state “will seek reimbursement for such assistance . . . where
{he amount of reimbursement the State can reasonably xpect to
reccover exceeds the costs of such recovery . . . ." 42 U.S.C. §

1396a(a) (%) (B); see The New York State Department of Soczai
Services v. Bowen, 846 F.2d 129, 131 (2nd Cir. 1988;. When
recoveries are made from third parties, the previcus Medicaid
expenditures for the services at issue are to be treated as
overpayments, 42 U.S5.C. § 1396b(d) (2) (B), and cverpayments are to be
deducted from amounts to which the states are entitled in subsequent

quarters. 42 U.S.C. § 1396bid) (2) (A).¥ Eﬁif
| sz'lﬁk
The states are required to disclcse the net _recoveries, the %)S*p‘é~
total recoveries less their costs cf reccvery. (They-may choose ~M¥
a eoupie—of—dtfferent_methcds~of“dvEerm&ﬁiag—%a%a—ﬁe*—emcuntT\ Each eywdv
,methed—g%ve~—:be Staue "Roffset ﬁcr attorney fees in the . JE
calculation. ased upon these figures, the Secretary determines OJLVP/

the federzl government’s pro rata share of the recovery — which is
the same percentage used to compute the federal government’s share
of expenditures = and this amount is deducted from the government’s
next guarterly payment. 42 U,S.C. § 1396b(d) (3). In the past,
where reccvery from a third party consisted of both Medicaid
payments and other state expenditures, the Secretary has agreed tc
an apportionment of the recovery, but the appcrtiomnment must
accurately reflect the Medicaid portion of the total coste incurread.
The Medicald statute does not provide the Secretary with authority
to waive the states' repayment cbligation, and we are not aware of
any instance where HCFA has given a waiver.

The upshot of the foregoing is that the Medicaid statute is
clear that the federal government is obligated to szek its share of

% There is no express authcrization within the Medicaid statute feor
the federal government to sue third-party tortfeasors directly. As
tc the possikle impact of this lack of express authorization, see
generally, National Railroad FPasssnger Corp. v. Nat'l Assoc. of
Railroad Passengers, 414 U.S. 453, 458 (1974) ("when legislation
expressly provides a particular remedy or remadies, ccourts should
not expand the coverage of the statute to subsume cther remedies.")

2
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any state recoveries related to Medicaid. While HCFA can determine
(oxr negotiate with a state) a reasonable amcount of reimbursement to
the federal government, there is ncthing which authcerizes HCFA to
waive repayment of Medicaid monies owed tc the federal government.
To the contrary, the Federal Claims Collection Act ("FCCA"), 31
U.5.C. § 3711¢(a) (1), provides: "(a) The head of an executive or
legislative agency — (1) shall try to collect a claim of the United
States Government for money or property arising out of the
activities of, or referred to, the agency." In additicn, the
Federal Claims Collection Standards, 4 C.F.R. § 102.1, provide:

(a) Each Federal agency shall take aggressive

action, on a timely basis with effective follow

up, t¢ zcllect all claims of the United States

for money or property arising out of the

activities of, or referred to, that agency in

accordance with the standards set forth in this

chapter.* * * (b) All agencies are expected to

cooperate with one another in their debt J~\¢
collection activities.¥ casd ™ Y’”ﬁ%x

ThiSedeeb—rhar e AP*’&”*‘ﬁ

" According to HCFA, the mationwide federal
atchlng rate for services to Medlcald beneficj

_ o] 1v1dual states is also kncnn. Thus,
N —appropri 'a-;obatlog)of a specific state's recovery

_ggggibl§4/?§f a state fails to reimburse HCFE £OT
edicald monles that are recovered, HCFA can disallow the portion of
that reccvery which is owed to the feceral government from future
Medicaid funds provided to the state. See 42 U.S.C. § 139¢b(d); 42
C.F.R. § 430.42 et seg. 1If a state protests the disallowance, an
administrative appeal and a district court remedy are available to
decide whether HCFA's disallowance was proper. Therefore, the

existing administrative procedures do prcovide a mechanism for
resolving federal/state disputes cn allocation issues.

In sum, under the Medicaid statute, the states are obligated to
pursue recovery of Medicaid funds from potential third-party
tortfeasors. Given the stated nature and purpose of the states’

¥ The FCC2, 21 U.S.C. §§ 3711(a) (2) and (3), affords agencies,
including HCFA, authority to suspend, compromise, and terminate
collecticn action on claims of less than $100,000. Taking such
action on claims in excess of $100,C00 requires Justice Department
approval.
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tobacce lawsuits, it is evident here that the states have, in fact,
sought recovery of Medicaid-relatecd expenses from the tobacco
1ndustry Accordlngly, although we understand tnat

Thank you for your inquiry. ease do not hesitate to contact
me regarding this or any othe

Sincerely,

Andrew Fols
Assistant Attorney General

he  Adwnishralen Qrelfers ‘o see the
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U.S. Department of Justice

Office of the Assistant Attorney General
Civil Division

George Jordan Phillips 950 Pennsylvania Ave., N.W., Room 3143
Counselor 10 the Assistant Attorney General Washington, D.C. 20530

(202) 514-5713 Fax (202) 514-8071

August 26, 1997

HAND DELIVERY TO THE FOLLOWING RECIPIENTS:

Ms. Harriet Rabb

General Counsel

Room 722A HHH

200 Independence Ave, S.W.
Washington, D.C. 20201

Ms. Nancy Ann Min

Deputy Administrator

Health Care Financing Administration
Room 314G HHH

200 Independence Ave, S.W.
Washington, D.C. 20201

Mr. Andy Hyman

Special Assistant to the General Counsel
Room 707F HHH

200 Independence Ave, S.W.

Washington, D.C. 20201

RE: State Settlements of Tobacco Laweuitg - Allocation of
Damages to the Medicaid Program

Dear Ms. Rabb, Ms. Minn and Mr. Hyman:

Enclosed are some selected pleadings filed by the State of
Mississippi in their recently settled lawsuit against the tobacco
companies. These pleadings relate to the State of Missisgsippi's
estimate of theilr damages attributable to smoking-attributable
public expenditures.

We have just obtained these pleadings and have not throughly
reviewed them, but it appears that Misesissippi qQuantifies three
programs for which it claimed damages: Medicaid, the Mississippi
Comprehensive Health Plan (MCHP), and uncompensated care provided
by three public hospitals. They assert two different damages
estimates: one is called the Mortality Ratio Approach (MRA) and the
other the Smoking-Attributable Mortality, Morbidity, and Economic
Cost Program (SAMMEC).
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Under the MRA approach they estimate that the smoking related
costs from 1970 to 2000 for the Medicaid program is $1,580,292,224,
the MCHP is $94,552,017 and the uncompensated public hospital cost
is $111,856,202. (Table 8. Total Smoking-Attributable Expenditures
for Mississippi, 1970-2000 - Corrected June 8, 1997.)

Under the SAMMEC approach they estimate that the smoking
related costs from 1970 to 2000 for the Medicaid program is
$841,966,174, the MCHP is $76,495,700 and the uncompensated public
hospital cost is $105,684,825. (Table 8.)

These reports may be of some assistance to HHS in evaluating
how Mississippl allocates the settlement proceeds between these
programs.

Of course, under the Medicaid program the federal government
would be entitled to a share of the damages attributable to the
Medicaid program based on whatever percentage of the Medicaid
program the federal government pays in Mississippi. Given that a
payment of $170 million was paid to Mississippi on July 15, 1997,
pursuant to their settlement and that $1 billion is going to paid

over the next vyear to Florida, it may be prudent for the

appropriate officlals at HHS to contact these states to determine
what amounts of these settlements they plan to allocate to the
Medicaid program and derivatively what amounts they plan to credit
to the federal government.

I have also enclosed the Memorandum of Understanding reached
on July 2, 1997, between the State of Mississippi and the tobacco
companies.

I hope these documents are helpful to you. We are attempting
to obtain similar documents from Florida and will forward them ifE
we are able to obtain them.

Sincerely,

George J. Phillips

cc: PFrank W. Hunger
Enclosures
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