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December 29, 1997 

The Honorable Arne H. Carlson 
Governor of Minnesota 
St. Paul, Minnesota 55155 

Dear Arne: 

Thank you for your recent letter about comprehensive 
tobacco legislation. I appreciate your concern that such 
legislation should fully compensate states for tobacco­
related costs. 

Working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness 
caused by tobacco. My overriding goal in seeking bipartisan 
national tobacco legislation is to make the most of this 
historic opportunity to keep our children from smoking. 

As you know, current law requires the Health Care 
Financing Administration to seek recovery of the federal 
portion of reimbursements for Medicaid that may be part 
of any state tobacco settlements. I would prefer to see 
the allocation of tobacco funds between federal and state 
government resolved through legislation, and I look for­
ward to working with the states and with Congress to find 
a mutually agreeable purpose for the funds generated by 
tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 

BC/SSK/RSM/DWB/efr-efr-lynn 
(12.carlson.ah) 

IGA, 106 OEOB 

(Corres. #3769789) 

cc: 
cc: 
cc: 
cc: 

Wayna Wondwossen, 93 OEOB 
Sarah ~.night.,.......9..3__0EOB 

~"""e=r=r,,...y"""',....Ma:Ilcle, 431 OEOB ~=~ 
------ --·---·--·-· ... --.. ----·------



THE WHITE HOUSE 

WASHINGTON 

December 5, 1997 

The Honorable George Voinovich 
and Colleagues 

National Governors' Association 
Hall of the States 
444 North Capitol Street 
Washington, D.C. 20001-1512 

Dear Friends: 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that' such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 



THE WHITE HOUSE 

December 5, 1997 

The Honorable James E. Doyle 
and Colleagues 

State Attorneys General 
Washington, D.C. 

Dear Friends: 

WASHINGTON 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON 

December 5, 1997 

The Honorable George Voinovich 
and Colleagues 

National Governors' Association 
Hall of the States 
444 North Capitol Street 
Washington, D.C. 20001-1512 

Dear Friends: 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that" such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 



THE WHITE HOUSE 

December 5, 1997 

The Honorable James E. Doyle 
and Colleagues 

State Attorneys General 
Washington, D.C. 

Dear Friends: 

WASHINGTON 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 



... 

BOEl GRAHAM 

FLORIDA 

{~{t ·· \)\, t-CC-• , ~\~'-~ 

cc·. ot,1.M\}~ 
lfnif.cb -S>fufc!1 ..$-ennfc 

WASHINGTON, D. C. 20510 

November 13, 1997 

Dear Bruce: 

Thank you for the opportunity to meet with you and Mr. Rich Tarplin on Wednesday, November 5 to 
discuss the National Tobacco Settlement. 

As I indicated during our discussion, I have two principal concerns. First is the action initiated by 
the Health Care Financing Administration on November 3 to seek recoupment from states which had 
secured settlements from the tobacco industry through state-initiated litigation. Second is the reticence 
of the federal government to date in initiating its own litigation against or settlement actions with the 
tobacco industry for medical expenses incurred due to tobacco related diseases or illnesses. 

Relative to the first matter, on November 8 I filed legislation to exempt from the recoupment statute 
1903(d) of the Social Security Act judgments or settlements secured by states through litigation 
initiated against the tobacco industry. Enclosed is a copy of this legislation. I would appreciate any 
comments you might have and would appreciate the Administration's support of this legislation. 

On the second matter, if I can be of any assistance in facilitating the position of the federal 
government in protecting its interests, I would be pleased to do so. At your suggestion, my office has 
contacted Assistant Attorney General Frank Hunger to discuss actions that the federal government 
could take, possibly outside the structure of the current settlement, to recoup losses resulting from 
tobacco related illnesses. In my opinion, the federal government could serve the American public 
well by following the lead of states that have been as aggressive and proactive as possible in 
protecting their interests. 

Again, if I can be of any assistance on any of these issues, please do not hesitate to contact me or 
Mr. Bryant Hall, our Health Counsel, who may be reached at (202)224-1535. 

With kind regards, 

Sincerely, 

United States Senator 

Mr. Bruce Reed 
Assistant To the President For Domestic Policy 
1600 Pennsylvania Avenue, N.W. 
Sperling Second Floor, West Wing 
Washington, DC 20500 



t 

... /.' 
0:\ERN\ERN97.731 ~ • .l.J.\., • 

... 
. Is.\ Yi\ 

105TH CONGRESS s 
lST SESSION 

• 

IN THE SENATE OF THE . UNITED S'rA.TES 

:VIr. GRAH.Ur introduced the following bill; which was read twice and referred 
to the Committee on 

A BILL 
To prohibit the Secretary of Health and Human Services 

from treating any medicaid-related funds recovered as 

part of State litigation from one or more tobacco compa­

nies as an overpayment under the medicaid program. 

1 Be it enacted lfy the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. PROHIBITION ON TREATING ANY MEDICAID-RE-

4 LATED FUNDS RECOVERED FROM ONE OR 

5 MORE TOBACCO COMPANIES AS AN OVER-

6 PAYMENT. 

7 (a) PROHIBITION ON TREATMENT As 0VERP AY -

8 l.\IE)JT.-Section 1903(d)(3) of the Social Security Act (42 

9 U.S.C. 1396b(cl)(3)) is amended-



_ .' O:\~.H.N \~tu"\1~1.1.JJ. 
r:, . ~-- . - .. -

1 

2 

3 

2 

( 1) by inserting "(A)" before "The"; and 

(2) by adding at the end the following: 

"{B) Subparagraph (A) and paragraph (2)(B) shall 

4 not apply -to any amount recovered or paid to a State as 

5 part of a settlement or judgment reached in litigation initi-

6 ated or pursued by a State against one or more manufac-

7 turers of tobacco products, as defined in section 5702(d) 

8 of the Internal Revenue Code of 1986.". 

9 (b) EFFECTIVE DATE.-· The amendment made by 

10 subsection (a) applies to amounts recovered or paid to a 

11 State before, on, or after the date of enactment of tills 

12 Act. 
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~-~~-.~-~~·~-·~· -~'· .•• ::;:;:.:;:~~:..-:..:·=·····~· -~ -~ 

Thank you for your recent letter about comprehensive tobacco legislation. I 
appreciate your concern that such legislation should fully compensate states for 
tobacco-related costs. 

By working together, we have made extraordinary progress this year in our fight to 
reduce the death and illness caused by tobacco. In February, new rules by the 
Food and Drug Administration to reduce youth smoking took ~ffect. In April, a 
federal judge in North Carolina said the FDA has the authority to regulate tobacco 
products. In June, the state attorneys general announced a historic agreement with 
the tobacco industry to settle 40 state lawsuits against the tobacco companies. 
And finally in September, building upon the work of the FDA and the state 
attorneys general, I called on Congress to pass sweeping tobacco legislation that 
would dramatically reduce teen smoking. 

As you know, ·I ha 
tobacco le · 
state h t 
ens 

st be part of 
tobacc elated 



December 29, 1997 

The Honorable Richard Cullen 
Attorney General of the 

Commonwealth of Virginia 
900 East Main Street 
Richmond, Virginia 23219 

Dear Richard: 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation should 
fully compensate states for tobacco-related costs. 

Working together, we have made extraordinary progress this 
year in our fight to reduce the death and illness caused by tobacco. 
In February, new Food and Drug Administration rules to reduce youth 
smoking took effect. In April, a federal judge in North Carolina 
affirmed FDA's authority to regulate tobacco products. In June, 
the state attorneys general announced a historic agreement with the 
tobacco industry to settle 40 state lawsuits against the tobacco 
companies. And in September, building upon the work of the FDA and 
the state attorneys general, I called on Congress to pass sweeping 
tobacco legislation that would dramatically reduce teen smoking. 
My overriding goal in seeking bipartisan national tobacco legislation 
is to make the most of this historic opportunity to keep our children 
from smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reimburse­
ments for Medicaid that may be part of any state tobacco settlements. 
I would prefer to see the allocation of tobacco funds between federal 
and state government resolved through legislation, and I look forward 
to working with the states and with Congress to find a mutually 
agreeable purpose for the funds generated by tobacco legislation. 

Again, thank you for your leadership on this important issue. 

Sincerely, 

BC/SSK/RSM/DWB/efr-efr (Corres. #3769759) 
( 12. cullen. r) 
cc: IGA, 106 OEOB 
cc: Wayna ossen, 93 OEOB 
cc· Jerry i OEOB 
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FACSIMILE TRANSMITTAL COVER SHEET 

OATH: December 17, 1997 

TO: Jeriy Mande 

FACSIMILE NO.: 456-6027 

TB~EPHONE NO.: 456-6018 

FROM: John Benson 
Special Counsel to the Assis:&nt Attorney General 
Civil Division 

FACSIMILE NO.: (202) 514··8071 

TELEPHONE NO.: (202) 616-0929 OR (202) 514-3886 

NO. OF P.AGES: Cover Sheet + 4 

COMMENTS: Mr. Mande--

Phil Bartz asked that I run this by you before we send it out. 
If you could review it and let me know of any concerns or 
problems, l would appreciate it. 

John Benson 

fl] 001 



12/17/97 WED 13: 30 FAX 202 514 8071 

The Honorable John D. Dingell 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Dingell: 

CIVIL OA.AG 

December 17, 1997 

Thank you for your letter of December l, 1997 to the Attorney 
Genera.l regarding an analysis of the entitlement of the F03deral 
Government to a share of any tobacco settlement fund.s directed 
toward re~mbursement of Medicaid expenses. Your letter was 
forwarded to me for respo~~e. 

Ill 00 2 

Since 1994, forty-two (42) statt!s have filed civil lawsuit$ 
against the major tobacco companies in an effort to recover health 
care costs, including Medicaid costs, stern.ming from smoking-related 
il.l.r,esses. Certain states and the major tobacco ccmpanies reached a 
tentative settlement of these actions en June 20, 1997. This 
proposed settlement is contingent upon Congre~s approving vario~s 
aspects of the agreement. As a result, the state lawsuits have 
continued. In early July, on the eve of trial, Mississippi settled 
its lawsuit for $3.6 billion to be paid over 25 years, and $136 
million per year thereafter. Mississippi received i~s f~r!t paymenr 
under the settlement, a check for $170 million, 011 July 15. On 
August 25, 1997, the state of Florida settled its .lawsuit for $11.3 
billi·on. Florida received it.s initial payment ·.mder the settlement 
($550 million) on September 1.5, 1997. 

Enacted in 1965 pursuant to Title XIX of the Social Security 
Act, Medica.id is the federal gove:rnment' s primary means of providing 
health care coverage to indiq€nt Americans who are aged, blind or 
disabled, or who qualify under the Aid to Families with Dependent 
Children Program. Medicaid is a joint federal/state program in 
which the federal government provides funds to states to help 
finance: health care prciqrams. "The Federal Government shares the 
costs Qf Medicaid wi~h States that elect to participate in the 
program. In return, participating States are to comply with 
requirements imposed by the Act 2.nd by t!'lt; Sec:.retary of Heal th and 
Huma~ Se:r:•J.!..ces.)I Atkins v. Rivera, 477 U.S. 1~4., 156-Si (1996) 
(citations Offiitted). State agencie~ have the p=imary respor.sibility 
for admini!5tering this program. Ihe federal. share cf the states' 
er.penditures varies from so percent i:c ..0-6'""percent, depending on per v 
capita income . l\.t the federal leve i, -Mri.eeitt ;. • e<:lminietero" by «:.. / 

18 
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the Health Ca:t"e Financing Administration ("HCF_?\"), an ag:e;:;ic;y of the 
~JM~tm6!nt: of H@al.th and Hwccan 5ei ?ices, HCKWensu:r:·es that the 
state Medicaid programs comply with federal law. 

flloo3 

Amcng other things, Medicaid mandates that each state: "tc.ke all 
reasonab~e measures to ascertain the legal liability of third 
parties ... to pay for car@ a~d services av~ilable under the 
[state's Medicaid] plan." 42 U.S. C. § l 396a (a) ( 25) (A) • Where ~uch 
liability ~s found to exist after Medicaid payments have been made, 
each state "will seek reimbursement fo1· such assistance . . . where 
the amount of reimbursemeLt th~ State can reasonably ~xpect to 
recover exceeds the costs of such recovery .... 11 42 u.s.c. § 
1396a (a) (25) (B); see The New 'iork State Department; of Soc.i,l1 
Services v. Bowen, 846 F.2d 129, 131 (2nd Cir. 1988j. When 
recoverias are made from third parties, the previous Medicaid 
expenditures for the services at issue are to be treated as 
overpayments, 42 U.S.C. § 1396b(d) (2) (B), and cverpa~1TLents are to ;:;e 
deducted fi·om amounts to which the states are entitled in subsequent. 
quarters . 4 2 U • S • C • § 13 9 6b ( d ) ( 2 ) (A) • 11 

The states are required to disclcse the net ~e~overies, the 
total recoveries less their costs of recovery. Th'Wy mci1· ehoeoe fron v 
a ~o~pl.G of different methods e'f d!termining tnis net C.H\oua~. Each_ 
m8tR.cd. gi"es the !tate~ o!f set ~ attorney fees in t:ne 
calculation. Eaied upon these figures, the Secreta~y determines 
the federal government's pro rata share of the recovery - which is 
the same percentage used to compute the federal gavernrr,1:'3nt' s share 
of expenditures - and this amount is deducted from the government's 
next quarterly payrr.ent. 42 U.S.C. § 1396b(d) (3). In the past, 
where reccve.ry from a third party consisted of both Medicaid 
payments and other state expenditures, the Secretary has agreed to 
an apportionment of the recovery, but the apportionment must 
accurately reflect the Medicaid portion of the total costs incurred. 
The M~dicaid statute does not provide 'the Secretary with authority 
to waive the states' repayment obligation, and we are not aware of 
any instance where HCFA has given a waiver. 

The upshot of the foregoing is that the Medicaid stat~te is 
clear that tha federal goverrL~ent is obligated to seek its share of 

~ There is no express authorizatio~ within the Medicaid statute fer 
the federal government to sue third-party tortfeasors directly. As 
to the possible impact of this lack of express authori2.ation, sae 
generally, National Railroad Passsnger Corp. v. Nat 'l Assoc. of 
Railroad Passengers, 414 U. s. 453, 458 ( 1974) ("when legi~lat ion 
expressly provides a particular remedy or remedies, courts should 
not expand tr.e coverage of the stacute to subsume other remedies." i 

2 
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a.ny state recoveries r~lated to Me6icaid. While HCFA can determine 
(or neqotiate with a state) a reasonable amount of reimbursement to 
the federal government, there is nothing which authcrizes HCFA to 
waive repayment of Medicaid monies owed to the federal government. 
To the contrary, the Federal Claims Col lecticn Act (II E'CCA") r 31 
U.S.C. § 3711(a) (1), provides: "(a) The head of an executive or 
legislative agency - (1) shall try to collect a claim of the United 
States Government for money or property arising out of the 
activities of, or referred to, the agency." In addition, the 
Federal Claims Colle~tion Standards, 4 C.F.R. § 102.1, provide: 

(a) Each federal agency shall take aggressive 
action, on a timely basis with effective follow 
up, to collect all clains of the United States 
for money or property arising out of the 
activities of, or referred to, tha~ agency in 
accordance with the standards set forth in this 
chapte~.* • * (b) All agencies are expected to 
cooperate with one another in their debt 
collection activities.U 

ccordi:-ig to FA, the n i'.:mwide f ede al reimb'.lrsemA t 
mat ing rate fo services t Medicaid be ficiaries is 

~004 

a roximately % and has eh remarkab constant fro year ./ 
ear. The :m er individu states is als kncwn. 

arriving a e allocatio of a specific .~ate's 
is cert a· 1 feasible. If a state e.1 s to rei.rnburse HCfJl. for 
Medic.aid monies that are recovered, HCFF~ can disallow the portion of 
that recovery which is owed to the federal government from future 
Medicaid funds provided to the state. See 42 u.s.c. § 1396b(d): 42 
C.F.R. § 430.42 et seq. If a state protests the disallowance, an 
adrnini5~rative appeal and a district court remedy are available to 
decide whether HCFA's disallowance was proper. Therefore, the 
existing admir1istra.tive procedures do provide a mechanism for 
r@solving federal/state disputes en allocation issues. 

In sum, under the t-ledicaid statute, the states are obligated to 
pursue recov~ry of Medicaid funds from potential third-party 
tortfeasors. Given the stated nature and purpose of the states' 

Y The FCCJ>., 31 U.S.C. §§ 3711 (al (2i and (3), affords agencies, 
incluci.ing HCFA.., authority to suspend, compromise, and terminatE, 
collection action on claims of less than $100,000. Taking such 
actio:i. on claims in excess of $100,000 rE?quires Justice Department 
approval. 

3 
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tobacco lawsuits, it is evident here that the sta~es have, in tact, 
sought recovery of Medicaid-related expenses from the tobacco 
industry. Accordingly, although we understand that WHS ie ~11 Lo 
th-e _posiiiQ;i..,J.l,ty of an allocatien o! these Medicaid rgj·~overi es 
thuwqh a....n.e.lt.Ll · tivfi achem.e, ci..;.rrent law req1.11r1::! HCFA to .seek 
recovery cf the ral porticn of reimbursements for Medicaid that 
m~y be p~rt of any tate tob~cco settlement. 

Thank you for your inquiry. ?lease do not hesitate to co~tact 
me regarding this r any either matter. 

Sincerely, 

t'he. Ac!Jvv.. \V\ \$t'f"c .• .,\.\cV\ yrc.:hv-.s 
Andrew Fois 

-\:-o Se.e:.. t""-co ~ \loc..c..\-\cyv\ a-'2. Assistant AL.torney General 

J~ \o ~ c. c..c .Cu ~5 .lo E::.--\- t......> ~ \.\ -k.J c:x--c.., \ 

C::Nv\d 64--~-k- Cf>Y~YVIW\ e\;\,q. IC.So \vc.c.l +\I\ Id u1 "1 

[ ~°\15 \ ~-hoV\ 

4 
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December 5, 1997 

The Honorable George Voinovich 
ancl Colleagues 

National Governors' Association 
Hall of the States 
444 North Capitol Street 
Washington, D.C. 20001-1512 

Dear· Friends: 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to rP.duce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in SepteLnber, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely' Bill CUNTfJii 
BC/SSK/RSM/emu (Corres. #3769774) 
(12.nga) 
cc: IGA l~ 
cc: Jerr,,.~~ 43"1·~-.,. 
cc: w. Wondwosse·n, · 93 
cc: Sarah Knight, 93 



December 5, 1997 

The Honorable James E. Doyle 
and Colleagues 

State Attorneys General 
Washington, D.C. 

Dear Friends: 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable p~rpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

BC/SSK/RSM/emu 
(12.doyle.je) 

SEND TO: 
c/o Lynne Ross 

(Corres. #3773036) 

National Association of Attorneys General 
Suite 110 
750 First Street, N.E. 
Washington, D.C. 20002 

cc: 
cc: 
cc: 



'· 

NATIONAL 
GOVERNORS' 
.ASSaLIATION 

.·~ ' ... ~ 

coo~ 

The Presicent. 

The \\11ite House 

\Va<;hingrnn, DC :2.0500 

Dear Mr. Pri.:!)ident; 

(:;,,.,,g •. V, Voi.novkb 
Govcmol' ofObio 
Ch.imi;n 

'J'r,0m;1., R. (".;irpr.r 

Gova1\('..•t uf O~ ..... ,:::..re 

Vi~e Chairman 

November 7. l 997 

Ra;-mond C. Sch::ppach 
ExeL'llli·1~ Dirfl!l:;or 

Hill of tho SULC• 

·H~ North C~pitt>l Srr~~ 
\X• .. ,hingft:'". D.C 20001-; S 12 
T d~phon~ (2U:~) 624-;JOO 

\Vher, Congress reconvenes in January, one of it~ most importaat priorities will be the development of 

nali.om.l rohac.co settle1J1.~nt legi sJauon .. The nation's Governors kok forward to workTr~g w1th you and. -
;ith m.cmb~TS of Congre~-s to ensure that <t final, comprehensive ~oJution i:. found LO the dorens of 
sr.1Lc lawsuits pending against r.he tobacco industry. The very fact Lhitt a solution is in rc::a::h i~ because 

of the hard work and le<!dership of Governors <md the stale attorneys general on behalf of rhc sLaLe:;. 

An impo~antsomponentof tb~ legislative debate will l:>e the issu~.nf co~trol of tobacco settlement. 
)~J.cis. -The Governors attach the highest priority to d.:uifying that scuJement fu~ds ·negotiated by ihe 

st.ai.Cs co settle state lawsuits must go to the states. Any efforts by the federal government to seek to 
recoup fodt>.ral costs must be separate and distinct. ~n~Jo~edh~~o~y of the SNtlement_fi.!IJi:l~.P.oJ.lcy 
we, t~~.f._)(f:CUt.iyeCom.miLtee oftheNationalG;)vernors' Association. adopted last month. 

This i<;sue of co.nLwl of the settiement funds will be difficult lo resolve, and cle:irly ;:i disn1ssion of tbe 

distribution of hundreds of billions cif dollacs de111a11ds congressional invoh·emect. Unfo1tunatcly. ii 
appears Lha1 the Health Car.; Finandng Administration (HCFA) i~ noc prep;ued to wait for Congress to 

act. 

On Novc.;,,bcr 3"\ HCFA contci.c1ed state Medicaid dire.ctors to begin the process of collecting what it 
perceives to be the federal portion of settlement funds attributable to Medir.:aid. Although in ib letter 
HCT'A mentions t11e importari(.;e L'f the .:::ongress1on:.tl process, it effectively preempts that process by 
beginning to collect funds from those states that ln•,;c alrt~dy settled their individual htwsuit~ .. 

llie Governors believe that no action should be taken by HCFA •,o withhold state, Medicaid 

~~imbur8cment prior to congressional development of settlemcnl legislation. Further. the Govemms 
will strongly suppo11 cl2rification in that legislative packag~-. that tobacc11 ~cttlernent fund1' :ire not 

subject to federal rc:wupment. Recoupment is more appropriate for addressing billing errors than for 

insening a f·~dcral duirn into the. mullibillio11-dollar. state-driven tnbac.:.'o settlement. Acco:::dingly, the 

(rovernor:. a.re: supporting legislation developed by Senator Boh Grab.am clarifying that funds made 
availahlc to the states through individual stale tobacco seu.)ements or a national settlement are riot 

subject to federal recoupment. 
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·we appr~.:iatt your con~:ide:n:i.t1pn of cur ;oncen1s. If we ~an p,.<.1•1id<.". yc_)u -..vith 1ny additional 

background informar:ian. pka:;e do noL he.:;iLiW~ to let Ub know. 

Since!'ely, 

;f~,~ 
G(lvcrnor o[ \'ern1ont. 

~ !Jf;a_ 
Bob Mil1cr 

T~1mm}· G. Thompson 
Go·;cnior of Wiscomin 

~flt ..... 
TI10mas~1~ 
Govcmor of Delaware 

Governor of fbri.d:t 

~t>.44f 
Michael 0. Le~1.vi!t 
Gov.~mor of Ut<:.h 

Governor of ColO[(td.-i 
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EC-6. TOBACCO SETTLEMl~NT FUNDS 

Since 1994, forty-one states have filed lawsuits against the tobacco industry based on claims 
ineluding coriS\Ul'ler protection. fraud, antil.rUSt violatioru, and health care costi;. States initiated these 
5llits to reduce youth smoking, st.cure public disclOSllre of tobaa:;c ~nts, .cwd ret.'tlup state health 
QU"e cr>sts, amoug other goals. On June 20. I.997, a historic agreement "''BS reached between st4llc 
attorneys genc:-al and n;prescntativ.:s of the tobacco indum;· to settle tht!Se mdividnal laWSW.l!i 
throt1gh a national tobacet1 ~ement. Without the years of state leadership and effort that went into 
th~ lawsuits, there wvuJd be no federai debate tmdenvay about how to cnft national tobacco 
senlement legislation. 

These state efthrts already hin-c begun to yield individual 15ettlements l'l'if·h the tobacco industJy, 
as well as the possibility off.;.-Jeral legislation that would include sizable a~-nds. Now that s:tatcs ~ 
being awanled acb.lal sc:ttlc-mcnt paymellt:i, the fe-deral govemm:.nt has begun ro express an interes;: in 
recouping f~eral health care ecists, despite having declined to file its own suit The na.ticm's 
Gtwcrnon; attach the highest priority to clarifying trot gcttlcmcnt. funds negotiate!d by the S1atC.S to 
settle stale lawsuits must gc, to I.he st.ite~. 

Stat~ may receive tobacco sc:ttlement funds in two ways: through sta.te·spu:i.fic agreements and 
through a national settlement. Some states already have closed individual lawsuitr. tllrough state­
spccific agreements. bi addition, any 11ational settlement funds will be di~tributed among dl s~t~ 
over a period of many years_ V/hetbcr the settlement is state-.f;pecific or pan of a national agreement, 
t11c federal government is not entitled tn take away from the states any of the funrls negotiaicd on the 
states' behalf a..c: a teS\llt of state lawsuits. Any efforts by the fi:der-.sl government to ,se{',l( to recoup 
federal costs must be distinct and separate. 

C.ongress aiid the Clinton administration will q>cncl the next si:M:ral montru; devtfoping wide­
ranging legislation to enact a national tobacco settlement. The Governors must rn~ full participanls in 
chis process to cn..wre that the st.ate5, having taken the lead in starting Re:'JOt1ations, are r:epre.riented as 
legislation is drafted. nus legislation will have to address a range of issues impor.ant to the stat.es, 
im;luding education, ~nforcement, and publi: health respons!bill1ics; thl! Governors wi11 be 
dt.'Veloping policy guidcli.nC'.s on the.se and other priorities. However. before they begin to develop a 
broader tobaccc policy, tlle Gcvcmors want to make it clear that they will .~U"Ong1;i. oppose fedcrnl 
efforts to sei.zc state tobaixo settlement funds_ 

1nterim Policy adopted by the NGA Execuffve Committee, October J 7, J 997. 
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STATE ATTORNEYS GENERAL 
A Communication From the Chief Legal Officers 

Of the Following: 

Alaska, American Samoa, Arimna, Arkansas, California, Co1arado, ConnecticuL 
Delaware, District of Columbia, Florida, Georgia., Guam, Hawaii, Ida.ht'), llli110is, 
Indiana, lowa, Kansas. Kentucky, Louisiana, Ma.me, Maryland, MB.!:sachusetts, 

Michigan. Minnesota. Mississippi, Missouri, Montaz1a, Nebraska, ~evada, 

NOV I 0 1997 (!J> 

?-lew HE:D.'lpshlre, New Jersey, New Mexico. New Ycrk. North Dakota. Northern Marlana Islands, 
Ohio, Oklahoma, Oregon, Pennsvlvania, Puerto Rico, Rhode hi.and, South C3.rolinti. 

South Dakota. Tenness~e. Tcxruo, Utah, Vermont, Wiishington, Wes~ Virginia, Wisconsin, Wyoming 

The Honorable "William J. Clinton 
President of the United States 
The \Vhite House 
1600 Pennsylvania Avenue 
Washington, DC 10500 

Dear Mr. President: 

November 7. 199i 

Over the last three years, 40 states and one commonwealth have filed suits aguinst the 
tobacco industr)·. Thes.;;~ state actions have served as a catalyst for change in an indusLry that has 
been "Widely perceived as untouchable. 

As you may appreciate, the Attorneys General. who have brought these actions on behalf of 
the public, have shared common goals •.vhich you cm.braced on September 17. n1mugh their 
lawsuits, the Attorneys General have asserted a broad range of claims against the industry seeking 
to reduce youth smoking, secure disclosure of documents, ensure change in the industry, and reccmp 
state health care, costs. Tbe state actions assert a variety oflegal theories. Mauy seek recovery of 
Medicaid payments made by the st.ates for tobacco-related illnesses, as well as dama~e.~ and penalties 
for violation of state antitrust and consumer protection laws. Indeed, in some states~ the latter claims 
are the core elements of the lawsuit against fae industry, as Medicaid-related claims have been 
dismissed by the courts or were not brought at all. As our st.ate cases proceed to tri.al and judgment, 
to individual state sett)ement, or to resolutiqn thrm1gh the pending national settlement, the rec;oYery 
to the. states will represent a r~solution of all the claims brought by the states, not just recoupment 
of 'Medicaid-related health care costs. 

Recently, the federal government has ElSSerted that it is entitled to a significant share of the 
states' reciJv1;:ry .. whether that be through settlement or other recovery,. on the basis that it represents 
t.~e federal share of Medicaid costs. The federal government makes this claim de.spite the fact th~se 

Jirld 
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The Honcrable William J. Clinton 
November.,, 1997 
Page2 

recoveries will. reprcs.ent success in state s1J.its, under stat.e. ~aw theories, for a variety of claims 
unrelated to Medicaid payments. The federal government has declir:.z.d to bring it.(; ov;n su)t agai11st 
the industry. 

On October 17, 1997, the National Governors' Ac;sociation endorsed a policy regarding 
tobacco settlement funds. As stated in that poJicy, the Govern.ors take tbe position that "they will 
strongly oppose. federal efforts to seize state tobacco settlement funds.'' Thf. Attorneys General are 
in 0.greement with this position and wiH adva:nr.e this interest on behalf of our ~1ates. We urge your 
full cons1deration of the position advanced by t11e Governors and the Attorneys General. 

lt is the intention of the states that their damage payments be used ~.Ti thin each state primarily 
for public heallh purposes. The citizens of our states are entitled to the benefit of the litigation we 
have prosecuted on their behalf and any settlement entered into to resolve their lawsuits. The 
Attorneys General urge you to ta.Ice a.Ction t·::> clarify the pos"iti011 of rh€ Administration on this fisc.al 
issue and work with us to achieve our shared goal of a changed tobacco policy for this country. 

Thank you. 

,,./;~ 

(~. ~~ 
~~_..:-=--(,?!----

Bruce M. Borelho 
Attorney General of Alaska 

~--, ~ 
~r~~~. 

Grant Woods 
Attorney General of A.rizona 

Sincerely yours, 

Mf~~-JlJ.etk--t' T oetagata Alb<;.'1t Maiio 
Attorn9 General of Am1:.."tican Samoa 

uL+-f}f,~ 
Winston Bryant /---1 
Attorney Generai of Arkamas 

R1d 



The Honorable William J. Clinton 
November 7, 1997 
Page 3 

/]~ f ~~=--:. 
Daniel E. Lungb{ 
Attorney General of California 

Attorney General of Conne.cticut 

~h~:/a~k-
-~t!rren 

f0rporation Cowtsel ofD.C. 

Tiurrbcrt E. Baker 
Attorney General of Georgia 

~J,,.4~ s 
Margery S. Bronster 
Attorney General. of Hawaii 

Wld 

ff;;
-" /--
-91'~~ ---

: A. Norton 
Attorney General of Colorado 

'J] ~Ml &.-ioflf 
'.\1. J rady I 

Attomey General of I)elaware 

~~ 
Robe:rl A. Butterworth 
Attorney General of Florida 

/I._/! 11~ 
-~-----

Charles H. Troutman 
Attorney General of Guam 

\i~--u~ 
Alan G. Lance 
Attorney General of Idaho 

9<:tS 9Sf' zot: XV.:l 6C :n 3111 L6.<BT/T1 
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lbe Honorable William J. Clinton 
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2:;}=c--
Attomey General of Illinois 

~~\ 1~J2'1-~t -
Tom :Miller 
ALtomey General offowa 

1. 13. cW£_ ~ · 

A.B. •'Ben" Chandler III 
Attorney General of Kentud.7 

~~~ /drew KMJrel 
Attorney General of Maine 

~IL ---
Scott Ha.--shbarger 
Attorney General of Massachusetts 

W1d 

Q~ 
/tfhcy A. Modisett: 
Attorney General of Indiana 

-~~-·· 
Carla .1. Stbvall 
Attorney General. of Kansa~'. 

~~f>~t"­
c1.Cfos~ph Curran, Jr. 

Attomi;:y Genera) of Maryland 

_s,l/,li, 11!.~-· 
Ffank l Kel ----

Attorney General of !v1ichigar, 
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The Honorable William J. Clinton 
November i. 1997 
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~ 
Attorney General of Missouri 

-·7-
~ \C]z~_ 
Don Stenberg ,/ 
Attorney General of Nebraska 

~h~~· 
Philip T. McLaughlin 
Att_or.ney General of New Hampshire 

qz(~---
To Udall 
Attorney General ofNew Mexico 

Jfld 

{HJ._~ ---
Mike Moore 
Attorney General of Mississippi 

~ 4c-..-~~~--
F ralli.:ie Sue Del Papa 
Attorney General of Nevada 

PeterVemiero 
Attorney General of New Jersey 

{) ' /,.. 

_&~ C/1~ 
Dennis C. Vacca 
Attorney General of New York 
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I \ 

I \ 
}): l I I 

i=~Jb:JJitd-k~-~ 
Heidi Heitkamp 
Attomey General of North Dakota 

~ p. ~,wi,frr~Pi 
Betty D. Montgomery 
J\rtorney General of Ohio 

~ 
Hardy Myers 
Attorney General of Oregon 

~.: l u._,..t.,.. 
Jo::;e A. FuentesftAgostini 
Attorney General of Pueno Rico 

a_~J;ll_J_ 
Charlie Con~ 
Attorney General of South Carolina 

lfid 

~ 
Robert B. Dunlap II 
Attorney General of K. Marian.a Isl. 

W. A. Drew Edmondson 
Attorney General of Oklahnma 

D. :Michael Fisher 
Attorney General of Pennsylvania 

--~J~-~--­
~~B.Pine 

Attorney General of Rhode Island 

Mark .Barnett 
Attorney General of South Dakota 

9&tS 9n zo;; XY.:i 6C Tt :111.L .!.6.·'&l/ll 



soo rJ:!J 

The Honorable William J. Clinton 
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~~~-
~hn Knox Walkup 

Attorney General of Tennessee 

·-~~~i4<tf = 
~(fumam 
Attorney General of Utah 

-~~... :.t..lL..~~-/'l.1,. -~ 
Christine ~Ofu: 
Attorney General of \Va.shington 

(~ f. £!..~-----;;me; E. Doyfe 
Attorney General of Wisconsin 

b ~"' /M_g;~t;-
oan Morales 
Attorney General of Texas 

William H. Sorrell 
Attorney General of Vermont 

,;J /~ __ £ 
~V. McGraw fr. 

Attorney General of West Virgll.aia 

William U. Hill 
Attorney General of Wyoming 
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rhe whrtt Houst 

offtu of PrtstdtHttal utters and Mtss~es 

facsimile from Sara}i Knight 
phone: 202-456-5514 

fax: 202 ... 456-5426 

To:. -rJ.u{lh~JL-' 
No, cf Jpt/S (bft~ CDYa): _ ~ 

--------- FG! _ __{g_(e_b ~~a:-::-----~ 

-------------- ---~--··--------~---
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DEC-06-1997 05:23 FROM TO 94566B27 P.01 

DATE: ____ _ 

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 
200 INDEPENDENCE AVE., SW 

WASHINGTON, D.C. 20201 

euoNE· (202) 6Qo.zs2z FAX· (21J2) 690-7380 

TO 

OFFICS 

PHONE NO 

FAX NO 

OFFICE OF THE ASSISTANT SECRETARY FOR U:GISLA TION 
ROOM 416-G HUMPHREY BUILDING 

FROM: 

[ ] RICHARD J. TARPLIN 

] HELEN MATHIS 

] KEVIN BURKE 

[ ] SAND! EUBANKS BROWN 

TOTAL PAGES ? 
{INCLUDING COVER) : __ c,;.---__ _ 

1 ] ROSB CLEMENT LUSI 

] STEPHANIE WILSON 

REMARKS: 

[ ] HAZR1' l:t'ARMBR 

/lh ~ /l,J '4-~r ...... r. 7t_ 

l~~tl ,&~ 



DEC-06-1997 05:23 FROM TO 94566027 P.02 

Thank you for your rc:c:en.t letter about comprehensive tobacco legislation. I appreciam your 
concern that ~h 1cgjslu.tion should fiJlly ~mpeiwltc stat.es for tobaQco..rclatcd cosw. 

By working together, we ha,,e made ~ltaordinary progress thi1 )'8llT in aur fight to red~ lht: 
death and illness caused by tobacco. In f'cbrullt)', new JUI~ by the Food and Diug 
Adminislration to Rd~ youth smoking took cffi:ct. In April. a fedcnl judge in North CW"Olina 
saiJ the FDA bu the au1hority to n;gulatc tobacco products. In June. the st.lte attomcys ae.neral 
announ=i a historic agteemc:nt with the tobacco indwrtry to settle 40 ti.'tato lawsuitl against the 
tobacco companies. And finally in September, bllildina \IPOll tho work of the FDA 8hd the Etat.e 
attomeys gen~ l ~Jed oc Congxas to pas.s sweGping tobacco Jegislation that would 
d.camalicaily reduce tcm smoking~ 

~micling go"" ~-soelring bipauiisan national tobacco lcgislatioa is to make the most of th.is 
historic opportunity to reduce ta:n smnkica. l would prefer to see the allocntion oftobaccn funds 
between fcduaJ and a'bt.Le govommcnt rcsoJ through legislation, and I look forward to 
wurkiDg with the ltalel m:I witb Congress t .find 11 mutually qmcablc pmpos far the funds 
gc:oerated by tobagco legialatioD. 

Again, thaDk" you for yow lcadetshi.P on this portant issue. 



THE WHITE HOUSE 

WASHINGTON 

December 5, 1997 

The Honorable George Voinovich 
and Colleagues 

National Governors' Association 
Hall of the States 
444 North Capitol Street 
Washington, D.C. 20001-1512 

Dear Friends: 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that'such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis-

. lation that would dramatically reduce teen smoking. My 
1 overriding goal in seeking bipartisan national tobacco 
' legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requires the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 



THE WHITE HOUSE 

December 5, 1997 

The Honorable James E. Doyle 
and Colleagues 

State Attorneys General 
Washington, D.C. 

Dear Friends: 

WASHINGTON 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
.lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know, current law requ{res the Health Care Financing 
Administration to seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with Congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 
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COMMONWEALTH of°Vl~GiNiA 
Richard Cu!len : · · 
Atfr.fit!OY ·~eneroil 

Off1i:i!. of thi Attome;1 Ge~al 

Richmmid232l9 

',::·: ·:' ' ··.:: ....... :· ' ' '' ' 

November 7, 1997 

/ ::-&ekt)hor,ible ··~"ilEamJ; Clinton ... · .. •.· 
::Pi.:siJ&iibf:tbe:uruted stiif~s- ··. .·· · 

The \vhite iiouse · .... 
t 600 Pennsylvania. Avenue 

.. \Vash!ngtOn, D.C. .20500 
.. .. . .. . . 

.. · DearMr. Presiclent: . 

900 Ei.'IS\ Ml'lil'i St~ 
R1cr.mci,1a, '</i1g;""" :;/.~:219 

804 - 765 ' 2071 
804 - 371 - B~dS '"DC! 

. · . .Itismy underst~dingthatAttomcys Generalfrom a number ofstate~ have recently 
· ·: written to y~\l ro ~'i~~~,~~t,beiz .. opposition ~o apy_J~de.f<l_, ~-~:fforts to· diver_r ft9Il1.Y!~~§.tc~t-~~. 

generf!.!~d._by:ariy_·!?~!tl~.tl)~nL~.'.ith. ¢1! t9})a~c9jndustry. I agree that the states must be treated -frurly in thi~ regard. ' ' ' . ,__ -' ' - '' ' 

. Virginia shar~s your conc:erR and the concern of other state.s; .-tbatycmth access to tobacco 
must be eliminated and we ha\;e taken strong measures to pursue th1s goaL :_ At the same time, 
tobacco ha'5 great significan·:e to the. livelihood of many Virginians; -including the tobacco 
farmers who. grow the crop, the industriai workers who ruanufa1;.ture tobacco products and the.· 
dock workers who ~hip dome.stir; tobacco and tobacco products overse,.as. We believe that any . · 
settlement that receivesfederal support, in order to be fair~ must make adequate provision for all -

·Of these concerns andinterests~ · 
. •':··: .. ·.·:·_ ..... :::: .. :._:·.·.:::.:·.:· ..... ·_ .... :·::.··.··.·:-... .. ·:· 

.; '·.: ..... . 

·. ·': '' .·: -. ' ·.' > < <f\s further disc usSi6h~'bkd t,i~6e ~ith res~eet :1c;: fede'r:ifr :~pp~rt :Co~ ~ ria.ti~riWiJ·{~b~ ,· ' 
settlement. we look forward to working v.itb your administration and with the leadership ~f 
Congrt:$S to make sure that these goals are met. 

Very truly yow-$: . 

. ··Richard Cullen 
Attorney General of Virginia 

. .. . . . 

.·•··. u1.d: .· 9its 9St ~rj~ XYd ~t:~t NOK L61LTilt 
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December 17, 1997 

The Honorable John D. Dingell 
U.S. House of R~presencatives 
Washir.gton, D.C. 20515 

Dear Mr. Dingell: 

Thank you for your letter of December :., 1997 to the Attorney 
General regarding an analysis of T.he entitlement of the F~deral 
Government to a share of any toi:;acco settlement funds directed 
toward re~mbursement of Medicaid expenses. Your letter was 
forwarded to me for respo~se. 

~ooz 

Since 1994, forty-two (42) states have filed civil lawsuits 
against thi=! major tobacco companies in an effort to recover health 
care costs, including Medicaid costs, steIIU.Lling from smoking-Yelated 
il.lrJ.esses. Certain states and the: '.r".'ajor tobacco companies reacr-~ed a 
tentative settlement of these actions en June 20, 1997. This 
proposed settlement is cor::tingent upon Congress approving va..rio·-::.s 
~spects of the agreement. As a result, the state lawsuits have 
continued. In early July, on the ~ve of trial, Mississippi settled 
its lawsuit for $3.6 billion to be paid over 25 years, and $136 
million per year thereafter. Mississippi received i~s f~rs~ paym.en~ 
under the .settlement, a check for $170 million, 011 July 15. On 
Augus i:: 2 5, 1997, the state of Flor ide. settled its iawsui t fo::: $ J 1. 3 
billi·::m. Florida received its initial payment ·.m.d.er the settlement 
{S550 million) on September 15, 1997. 

Enacted in 1965 pursuant to Title XIX of the Social Security 
Act, Medica.id is the federal gover-nment' s primary means of providing 
health care coverage to indige.r,t Americans who a:re aged, blind or 
disabled, or who qualify under the Aid to Families with Dependent 
Children Program. Medicaid is a joint federal/state program in 
which the fede:ral geivernrr,~ni:. pro·.;,;.de.s fun::'-s to ;:,ta.tes tc help 
f irn:mc:.:: heal th care pro9ram.::. ''Th~ Federal Government sha.i:-e~ the 
costs of Medicaid wi~h States that elect to participate in the 
program. In return, participating States are to comply with 
requ.ireme:1ts imposed by the Act and by the Secretary of Heal th and 
Huma:t Servi.ces,,, Atkins v. Rivera, 477 U.S. 1::4., 156-57 (1986) 
(citatior1s omitted) . State agencie~ have the pri~ary respo~sibiJ.ity 
or administering this program. !he ·· - 1 share cf the states' 
:x:pen<'..i.itures varies fro:n SO percent r:.1

• _8 dependir'l.g 
capita income. R.t the federal level, · b¥..-~--.:> 
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the Heal th Care Financing A.dmini st ration ( "HCFA"), ...an i1'3"eney c1f- the 
Deys.rtmen'r uT Healthilns Htmia.i::i se;i;-vices-r ""-ttCFJ1.'enSUI'eS that the 
state Medicaid programs comply with federal law. 

Am.cng other things, Medicaid mandates that each state "take all 
reasonab~e measures to ascertain the legal liability of third 
parties . . . to pay for care a~d services available under the 
[state's Medicaid) plan." 42 u.s.c. § 1396a(a) (25) (A). Where ~uch 
liability ~s found to exist after Medicaid payments have been made, 
t:ach state "will seek reimb·i,).rsement for such assistance . . . ·..vhere 
the amount of reimburseme4t thG State can reasonably ~xpect to 
recover exceeds the costs of such recovery .... " 42 u.s.c. § 

1396a (a) (25) (B); see The New York Stiite Department of Social 
Services v. Bowen, 846 F.2d 129 1 131 (2nd Cir. 1988). When 
recoveries are made from third parties, the previous Medicaid 
expenditures for the services at issue are to be treated as 
overpayments, 42 U.S.C. § 1396b(d) (2) {B), and cverpa~nnents are to be 
deducted fl·om amounts to which the states are entitled in subsequent 
quarters. 42 U.S.C. § 1396b(d)(2)(A).1' ~5" 

~~'-IV" c._ 
The states are required to disclcse the net;cfee;o\reries, the /~>';:;~"de 

total recover~es less their casts of re~o~ery .. _l[}1ey:ma:'l: choes-e hon .-c::i.4.~i.r 
a eo'!jple o"f different methods of ~-¥kerrttl:n1ng tr.is ne .. e.rnoLmt J. Ea-eh e,\...PI' 

...method give~--CJ.e State ~/offset :f.Q.r<...attorney fees in the ~ '>: ~ )<!-' 
calculation. Based upon these figures, the Secreta~y determines ~~ 
the federal government's pro rata share of the recovery - which i.s 
the sarne percentage used to compute the federal governrr,er-.t' s share 
of expenditures - and this amount is deducted from the government's 
next quarterly payment. 42 U.S.C. § 1396b(di (3). In the past, 
where recovery from a third party consisted of both Medicaid 
pa.ymsnts and other state expenditures, the Secretary has ag!"eed to 
an apportionment of the recovery, but the appcrtionme.nt must 
accurately reflect the Medicaid portion of the total costs incurred. 
The Medicaid statute does not provide the Secretary wi~h authority 
to waive the states' repayment. obligation, and we are not aware of 
any instance where HCFA has given a waiver. 

The upshot of the foregoing is that the Medicaid sta.tc.;te is 
clear that the federal goverrL~ent is obligated to 58ek its share of 

.::, w (I I> 1.1'> 

"k' <, r "d !here is no express 3.Uthcr izatio:-.i within the Medicaid statute fc·r 
\> tf the federal government to su€ third-party tortfea.sors directly. As 
\'fs to the possible impact of this lack of express authori 2.atLm, see 

0~~ ~ J generally, National Railroad Passsnger Corp. v. Nat'l Assoc. of 
~ . Railroad Passengers, 414 U.S. 453, 458 ( 197 4) ("when legislation 

~ P~1-·d expressly provides a particu~ar remedy or remedies, courts s:r.01.:1.ld 
~b not expand the coverage of the sta:ute to subsume other remedies."; 

~ 
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any state recoveYies r~lated to Medicaid. While HCFA can determine 
(or negotiate with a state) a reasonable amount of reimbursement to 
the federal gove~nment, the~e is nothing which authcrizes P.CFA to 
waive ~epay;n.ent o! Medicaid monies owed tc the federal government. 
To the contrary, the Federal Claims Collection Act ("FCCA"), 31 
U.S.C. § 371l(a) (1), provides: "(a) The head of an executive or 
legislative agency - (1) shall try to collect a clairo of the United 
States Goi.,Ternment for money or property arising out of the 
activities of, or referred to, the agency." In' addition, the 
~ederal Claims Colle=ticn Standards, 4 C.F.R. § 102.1, provide: 

(a) Each Federal agency shall take aggressive 
action, on a timely basis with effective follow 
up, to ccllect all claims of the United States 
for money or property arising out of the 
activities of, or referred to, that agency in 
accordance with the standards set forth in this 
chapte~.* * * (b) A~l agencies are expected to 
cooperate with one another in the:.r debt fY'.-; 1tr--1 

collection acti Vi ties .ll ~----~) ,..._ If~-
/ 

-- Accordi::J.g to HCFA, the nati'.mwide 
atching rate for services 

~-aPP.~~fta1:e-:t:y 57% a·n.G-fii:t:-S-~~~~~~~~:ml5.J~l.L--~;.ettr-if'ea'f-~ 
. The matching rot ividual states is also kncwr.. Thu~, 

. rri ving at ~pri~e r~locatio.!})."bf a spe<;ific si:ate' s recovery 
s c ainly ~ If a ~ta-r:-e-falI5 to re1n~urse HCEA ~ 
edicaia monies that are recovered, HCFA can disallow the portion of 

that recovery which is owed to the federal government from future 
Medicaid funds provided to ~he state. See 42 u.s.c. § 1396b(d); 42 
C.F.R. § 430.42 et seq. If a state protests the disallowance, an 
administrative appeal and a district court remedy are available to 
decide whethe~ HCFA's disallowance was proper. Therefo~e, the 
existing administrative p:rocedu:r;·es do provide a mechanism for 
resolving federal/state disputes en allocation issues. 

Ir. SlL~, under the Medicaid statute, the states are obligated to 
pursue recovery of Medicaid funds from potential third-party 
tortfeasors. Given the stated nature and purpose of the states' 

:v The FCCJI., 31 U.S.C. §§ 3711 (a) (2) and (3), affords agencies, 
including HCFA., authority to suspend, compromise, and terminate 
collecticn action on claims of less than $100,000. Taking such 
actio~ on claims in excess of $100,000 requires Justice Department 
approval. 

~ Na-t -lr(IJ,.- ..;J.v_ Fuiw11-I .th.~e qr r CA r porti01~ /( I~ k,..,vw;..) ~~ r.Jo+-

-¥h>- °nfr'+,-,..,,~ ;+vJ-f-. 
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tobacco lawsuits, it is evident he~e that the states have, in fact, 
sought recovery of Medicaid-related expenses from the tobacco 
industry. Accordingly, although we understand that o 

th::r;ouEJh e: new legislative scheme, ci:.rrent law r 'J.ire:~ HCFA. to seek 
recovery cf the federal porticn of reimburse !'lts for Medicaid that 
may be p~rt of any state tobac~o settlem L. 

Thank you for your inquiry. ease do r.ot hesitate to car.tact 
me regarding this or any othe .atter. 

Sincerely, 

Andrew Fois 
Assistant ALtorney General 

'-"~ l\d'M-~V\ \u\-f'c.. \iu vi 0 'Ct:~6"'f~ .\-o .$~~ --\-h<=. 

0. t\ o ~ loY-i o C- +c \oe..L Lo \ u 'nd ::, \ob\-kJ <:::<:.,YI S \.-~ -\6 GJv-<J 

\_ e:L:)c..'<a-\ qo'JE:-Vk\IV\~~ f'c c:,c:ih..J~ {\tvrav-t ~ \c.'\ I 2:> \ C\.t- 10 Vl 
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d_L ·.~LAl~ 

George Jordan Phillips 
Counselor zo the Assistllnl Aaomey Gtntral 

U.S. Department of Justice 
Office of the Assistant Attorney General. 
Civil Division 

950 Pemisylvanla Ave., N. W., Room 3143 
Washington, D.C. 20530 
(202) 514--5713 Fax (202) 514-8071 

August 26, 1997 

HAND DBL::rvBRY TO TBB POLLOWING RECIPIENTS: 

Ms. Harriet Rabb 
General Counsel 
Room 722A HHH 
200 Independence Ave, S.W. 
Washington, D.C. 20201 

Ms. Nancy Ann Min 
Deputy Administrator 
Health Care Financing Administration 
Room 314G Him 
200 Independence Ave, S.W. 
Washington, D.C. 20201 

Mr. Andy Hyman 
Special Assistant to the General Counsel 
Room 707F HRH 
200 Independence Ave, s.w. 
Washington, D.C. 20201 

RE: State Settlement1 of Tobacco Lawsuits - Allocation of 
Damages to the Medicaid Program 

Dear Ms. Rabb, Ms. Minn and Mr. Hyman: 

Enclosed are some selected pleadings filed by the State of 
Mississippi in their recently settled lawsuit against the tobacco 
companies. Theee pleadings relate to the State of Mississippi's 
estimate of their damages attributable to smoking-attributable 
public expenditures. 

We have just obtained these pleadings and have not throughly 
reviewed them, but it appears that Mississippi quantifies three 
programs for which it claimed damages: Medicaid, the Mississippi 
Comprehensive Health Plan (MCHP), and uncompensated care provided 
by three public hospitals. They assert two different damages 
estimates: one is called the Mortality Ratio Approach (MRA) and the 
other the Smoking-Attributable Mortality, Morbidity, and Econo~ic 
Cost Program (SAMMEC) . 
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Ms. Rabb, Ms. Min and Mr. Hyman 
August 26, 1997 
Page 2 

Under the MRA approach they estimate that the smoking related 
costs from 1970 to 2000 for the Medicaid program is $1,580,292,224, 
the MCHP is $94,552,017 and the uncompensated public hospital cost 
is $111,856,202. (Table 8. Total Smoking-Attributable Expenditures 
for Mississippi, 1970-2000 - Corrected June 8, 199?.) 

Under the SAMMEC approach they estimate that the smoking 
related costs from 1970 to 2000 for the Medicaid program is 
$841,966,174, the MCHP is $76,495,700 and the uncompensated public 
hospital cost is $105,684,825. (Table 8.) 

These reports may be of some assistance to HRS in evaluating 
how Mississippi allocates the settlement proceeds between these 
programs. 

Of course, under the Medicaid program the federal government 
would be entitled to a share of the damages attributable to the 
Medicaid program based on whatevt!!r percentage of the Medicaid 
program the federal government paye in Mississippi. Given that a 
payment of $170 million was paid to Mississippi on July 15, 1997, 
pursuant to their settlement and that $1 billion is going to paid 
over the next year to Florida, it may be prudent for the 
appropriate officials at HHS to contact these states to determine 
what amounts of these settlements they plan to allocate to the 
Medicaid program and derivatively what amounts they plan to credit 
to the federal government. 

I have also enclosed the Memorandum of Understanding reached 
on July 2, 1997, between the State of Mississippi and the tobacco 
companies. 

I hope these documents are helpful to you. We are attempting 
to obtain similar documents from Florida and will forward them if 
we are able to obtain them. 

ccs Frank W. Hunger 
Enclosures 

Sincerely, 

George J. Phillips 

iai 003 


