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•' .. This memorandum sets forth our evaluation of the legal and policy ramifications of 
Appendix VIII to the proposed tobacco settlement, as well as possible alternatives to that 
proposal that would provide a mechanism to resolve privilege claims over documents otherwise 
required to be placed in a national tobacco document depository. Part I addresses the proposal 
contained in Appendix VIII, part II addresses legislation proposed by Congressman Waxman, the 
Tobacco Accountability Act, and parts III and IV discuss other alternatives. 

I. APPENDIX VIII 

As currently drafted, Appendix VIII establishes, through legislation, a national tobacco 
document depository available to the public and consisting of tobacco industry documents 
concerning various smoking and health-related issues. Privileged and trade secret materials are 
exempt from disclosure into the depository. The proposal establishes a three-judge panel to 
resolve conclusively all privilege claims over documents otherwise required to be placed in the 
depository. The legislation is intended to "provide for binding, streamlined and accelerated 
judicial determinations with nationwide effect ... over the legitimacy of claims of privileges or 
protections." 

By way of background, we understand it has been the widespread practice of at least 
some of the tobacco manufacturers to cloak what are essentially scientific documents and studies 
under the attorney-client or work product privileges. Upon the allegations of crime or fraud by 
various plaintiffs, courts have conducted in camera reviews of some of these documents and 
concluded that the privileges were improperly invoked to shield evidence of crime or fraud. It is 
therefore the goal, of at least the plaintiffs and the FDA, that Appendix VIII provide an effective 
mechanism to pierce fraudulent, or at least improper, claims of privilege. 

The efficacy of Appendix VIII is difficult to evaluate fully because the proposal is vague 
in certain key respects . First, while the depository would include all documents produced to the 
plaintiffs by the manufacturers in specified actions, it would also include certain additional 
existing documents of unspecified "manufacturers or trade associations." Moreover, the proposal 
does not anticipate the possibility that one or more of the specified plaintiffs may opt out of the 
settlement. The confusion about who is covered by the proposal's requirements is compounded 
by the provision that the determinations of the three-judge court "shall be binding upon all 
federal and state courts in all litigation in the United States," and the requirement that all disputes 
concerning privilege claims, except those in pending cases that can be resolved prior to the three­
judge court's review, be resolved through the process set forth in the Appendix -- provisions 
that, on their face, do not appear to be limited to the parties to the settlement.. 

Second, the proposal does not define key terms, including "privileged," "trade secret," 
and "confidential." While the proposal refers, for example, to the Uniform Trade Secrets Act, 
18 U.S.C. § 1905, as providing controlling law for the three-judge panel, section 1905 does not 
provide a definition of the terms used in this proposal, but rather makes release of confidential 
information by a federal employee a federal crime. 

Third, it is unclear whether the mechanism described in this proposal would override the 



FDA's existing authority, under the FDCA, to obtain access to documents containing trade secret, 
confidential, or privileged information. 

Fourth, while the proposal creates a judicial body authorized to resolve conclusively all 
privilege claims over the documents, it does not specify which Jaw the panel is to apply. 

Aside from these ambiguities, which may simply be the result of careless drafting, there 
are substantive problems with the proposal. First, the three-judge panel would consist of Article 
III judges appointed by the Judicial Conference. It is not clear, however, whether there would be 
"cases or controversies" over which this panel would have jurisdiction. For example, paragraph 
4 purports to create a process of accelerated judicial review for "any public or private person or 
entity" to challenge "any claims of privilege or trade secrecy before the three-judge panel." 
These challenges could arise outside the context of litigation. 

Second, the proposed three-judge panel is an inappropriate use of Article III judges that is 
not warranted by the nature of the responsibilities they would have. The Department has 
historically opposed the creation of three-judge panels as clumsy procedures that only generate 
more litigation about whether a particular action is properly heard by the panel in question. 
These objections apply equally to this proposal. 

Third, the proposed preclusive effect of the panel's rulings (subject to review only 
through certioriari) is particularly troubling from a legal and policy perspective. It seems 
fundamentally unfair to bind all future litigants who are not parties to this settlement and who 
may not be parties to any specific dispute resolved by the panel. This is particularly so where the 
privilege in question is qualified (such as work product) and would require the panel to balance 
the need of a particular litigant for the document against the purpose served by the privilege to 
determine whether the document should be disclosed. In addition, counsel for the Minnesota 
Attorney General has advised us that, if this provision requires all of their pending or future 
privilege disputes to be resolved by this panel, the effect would be an inordinate delay in the trial 
of their case (Minnesota v. Philip Morris Inc., No. Cl-94-8565 2d Dist.), to their detriment. 
There a special master is currently conducting an in camera review of over one million pages of 
documents based on the crime-fraud exception, and the pace of that review is geared toward their 
trial date. The panel, by contrast, would not have the same incentive to resolve any privilege 
disputes at issue in their litigation in a timely manner that would ensure their current trial 
schedule is met. 

Finally, we question whether the proposal would provide an effective mechanism to 
pierce fraudulent or improper claims of privilege. Toward that end, the legislative proposal 
would create an accelerated process with a right of intervention by any member of the public, and 
would authorize in camera review without any prima facie showing as a prerequisite (unlike the 
procedure used in the crime-fraud exception, which requires the contesting party to first make a 
showing that such review may reveal evidence of crime or fraud). Given the volume of 
documents that are likely to be subject to in camera review (in the Minnesota action over one 
million documents are currently under review by a special master), it is unrealistic to expect that 
such review will streamline the process; if anything it is likely that resolution of privilege 



disputes will be delayed as the panel wades through an enormous volume of documents. 

Moreover, the proposal in essence accepts the status quo. The tobacco manufacturers can 
continue to claim privilege with the same ease and over the same documents they have withheld 
as privileged in pending litigation. The proposal would require them to prepare a privilege log 
with all of the descriptive detail required by the Minnesota court, but the Federal Rules of Civil 
Procedure currently impose this requirement. And we have been advised by counsel for the 
Minnesota Attorney General that their court's privilege log standard should not be the standard, 
as it is grossly deficient. Apart from providing for accelerated and easily accessible in camera 
review, the proposal does not alter substantively the requirements the manufacturers must meet 
to sustain a privilege claim. 

II. CONGRESSMAN WAXMAN'S PROPOSED "TOBACCO ACCOUNT ABILITY 
ACT" 

On June 12, Representative Waxman introduced a bill in the House of Representatives 
(H.R. 1881 or "Waxman Bill"), which, like Appendix VIII, would require tobacco manufacturers 
to submit documents relating to the health effects of tobacco products and the marketing of such 
products to children to a central body, to be made available to the public. But, rather than 
providing a central judicial or quasi-judicial procedure for addressing the manufacturers' claims 
that certain of these documents are protected by the attorney-client privilege, the Waxman Bill 
would simply abrogate the manufacturers' right to assert that privilege (as well as their right to 
assert the work product privilege). Although this proposal certainly streamlines the process of 
resolving privilege claims (by ruling them out legislatively), it raises significant constitutional and 
policy concerns, particularly with respect to its abrogation of the attorney-client privilege. 

A. The Waxman Bill 

The Waxman Bill would establish a "Tobacco Accountability Board," consisting of five 
members with expertise on tobacco and public health, appointed for six-year terms by the 
Secretary of Health and Human Services. H.R. 1881 § 2. The Bill requires the tobacco 
manufacturers to submit to the Board all documents relating to the health effects of tobacco 
products, the manipulation of nicotine in tobacco products, and the sale or marketing of tobacco 
products to children. Id. § 3(a). The Bill also requires the manufacturers to submit the 150,000 
"attorney-client" documents which the manufacturers have been ordered to produce to the court 
for in camera review in the Minnesota tobacco litigation. 

The Waxman Bill would require the Board to make all of the documents submitted by the 
manufacturers available to the public, with the exception only of trade secret information, H.R. 
1881 § 3(b) & ( c ), thereby eliminating the manufacturers' existing right to protect attorney-client 
communications from disclosure.11 

11 In addition, the Bill would vest the Board with broad power to investigate all matters relating 
to the tobacco industry and public health; it would give the Board enforceable subpoena power 



A staff report accompanying the Bill, entitled "Secret Attorney-Client Documents are 
Evidence of Potential Crimes or Fraud by the Tobacco Industry," explains that the Bill's 
abrogation of the manufacturers' right to assert the attorney-client privilege is based on: ( 1) a 
handful of attorney-client documents from Liggett & Myers Tobacco Company which appear to 
contain evidence of crime or fraud on the part of the manufacturers; and (2) rulings of several 
courts in tobacco litigation, finding that tobacco manufacturers and their attorneys have abused 
the attorney-client privilege to shield from the public important evidence of the dangerous health 
effects of smoking. 

B. The Attorney-Client Privilege and the Crime-Fraud Exception 

The attorney-client privilege is based in common law and, as the Supreme Court has 
emphasized, is essential "to encourage full and frank communication between attorneys and their 
clients" and that the privilege thereby promotes "broader public interests in the observance of law 
and administration of justice." Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). The 
privilege, however, does not protect attorney-client communications made in order to "get[] 
advice for the commission of a fraud or crime." United States v. Zolin, 491 U.S. 554, 563 (1989). 
This "crime-fraud exception" is meant to prevent parties from abusing the attorney-client privilege 
to shield unlawful activity. 

The Supreme Court has held that in camera inspection is an appropriate mechanism for 
determining the applicability of the crime-fraud exception, and that such inspection is permissible 
if the party raising the crime-fraud exception makes an initial showing to support a good faith 
belief that such review may reveal evidence of crime or fraud. Zolin, 491 U.S. at 572. However, 
regardless of whether a court engages in in camera review, courts have held that, because of the 
importance of protecting attorney-client communications, the party asserting the privilege must be 
given an opportunity to present evidence and argument in its defense, before a court may order 
disclosure of those communications under the crime-fraud exception. See. e.g .. Haines v. Liggett 
Group. Inc., 975 F.2d 81, 97 (3d Cir. 1992). 

C. Constitutional Concerns 

Because the Waxman Bill eliminates tobacco manufacturers' existing right to protect 
legitimate attorney-client communications, with no opportunity for judicial review, based on a 
congressional finding that certain of the manufacturers' documents are subject to the crime-fraud 
exception, the Bill presents a potential violation of the Constitution's Bill of Attainder Clause 
(Art. I, § 9). A bill of attainder is a law that "legislatively detennines guilt and inflicts 
punishment without provision of the protections of a judicial trial." Selective Service System v. 
Minnesota PIRG, 468 U.S. 841, 846-47 (1984). The Clause is based on separation of powers 
principles and reflects "the Framers' belief that the Legislative Branch is not so well suited as 
politically independent judges and juries to the task of ruling upon the blameworthiness and of, 

and the authority to conduct full evidentiary hearings; and it would require the Board to report 
annually to Congress. H.R. 1881 §§ 4, 5, 7. 



and levying appropriate punishment upon, specific persons." United States v. Brown, 381 U.S. 
437, 444 (1965). 

Legislation which, like H.R. 1881, applies to a specific class of persons and deprives them 
of a previously enjoyed right without the protections of a judicial trial may be a bill of attainder if, 
given "the type and severity of the burdens imposed," it cannot be said to further nonpunitive 
goals. One could argue that the purpose of the Waxman Bill is not to punish the manufacturers, 
but to make important evidence of fraud available to the public and to protect the public from 
future attempts by the manufacturers to withhold evidence of the dangers of tobacco products. 
Those goals assume, however, that the manufacturers are guilty of such fraud; and, as such, could 
be construed as punitive within the meaning of the Bill of Attainder Clause, especially in light of 
the burden imposed - mandatory disclosure of all attorney-client communications and all work 

. product material. See Brown, 381 U.S. at 458-59 (punishment barred by Bill of Attainder Clause 
includes inflicting deprivation on some blameworthy individual in order to prevent his future 
misconduct). 

The congressional staff report accompanying the Waxman Bill, which conveys the staffs 
determination that certain attorney-client documents are subject to the crime-fraud exception and 
therefore that the manufacturers should lose the very important right to assert that privilege, is 
further indication that the bill would constitute a "legislative determin[ation] of guilt that inflicts 
punishment ... without provision of the protections of a judicial trial." Selective Service, 468 
U.S. at 846. 

It should be noted, however, that legislation which achieved the same end but was 
premised instead on a congressional finding that the public's need for these documents 
outweighed the manufacturers' need to maintain their privileged status would probably pass 
constitutional muster, particularly because the attorney-client and work product privileges are not 
constitutionally based. 

In addition to presenting a possible bill of attainder, the Waxman Bill might also implicate 
the manufacturers' Sixth Amendment right to effective assistance of counsel, to the extent that the 
Bill might require the manufacturers to reveal attorney-client communications regarding potential 
criminal proceedings against the manufacturers. In light of the Supreme Court's recognition that 
the attorney-client privilege is essential to the administration of justice, the Bill could be seen as 
hindering the manufacturers' right to obtain effective legal representation in criminal cases2'. 

D. Policy Concerns 

2'Jn addition, at least one court has suggested that interference with the ability to protect essential 
attorney-client communications might raise basic due process concerns. See Haines v. Liggett 
Group, 975 F.2d 81, 97 (3d Cir. 1992). We question that conclusion, however, as the right to 
assert the privilege in the first place is not of constitutional dimension, but arises from common 
law. 



·. Even if the Bill's potential constitutional infirmities could be overcome, any legislative 
abrogation of the attorney-client privilege may raise policy concerns within the government. As 
discussed above, the attorney-client privilege is essential to ensure full and open communication 
between clients and their legal counsel. The privilege "recognizes that sound legal advice or 
advocacy serves public ends and that such advice or advocacy depends upon the lawyer's being 
fully informed by the client." Upjohn, 449 U.S. at 389. The government, no less than private 
litigants, relies on this privilege to protect and promote the ability of government agents to 
communicate openly with government attorneys. These concerns would be minimized, however, 
if the legislation were based on a specific finding that the health concerns raised by tobacco 
manufacturers' products and the corresponding need of the public to have access to documents 
that deal with those concerns outweigh the manufacturers' need to protect attorney-client 
communications. 

The Waxman Bill's abrogation of the manufacturers' right to assert the work product 
privilege - which protects confidential written materials prepared by attorneys or their agents in 
the course of legal representation - should raise similar policy concerns within the government. 
Unlike the attorney-client privilege, the work product privilege is qualified and may be overcome 
by a showing of substantial need for the materials. See. e.g .. Fed. R. Civ. P. 26(a)(3). Thus, the 
Waxman Bill's abrogation of work product privilege is less likely to engender the same degree of 
constitutional concern as its abrogation of the attorney-client privilege. Nonetheless, as the 
Supreme Court has noted, the work product doctrine is crucial to enable attorneys to represent 
clients well, and is based on "strong public policy." Upjohn, 449 U.S. at 398 (citations omitted). 
The government most likely would oppose any congressional attempt to restrict its ability to 

. invoke this privilege. 

For all of these reasons, the Waxman Bill, or any similar proposal to abrogate the tobacco 
manufacturers' right to assert the attorney-client privilege or the work product privilege, does not 
appear to be a wise approach. 

III. ALTERNATIVE PROPOSAL TO CREATE TOBACCO DOCUMENT 
DEPOSITORY AND REVIEW BOARD 

As an alternative to Appendix VIII and the Waxman Bill, we have come up with a rough 
outline for legislation which would provide a central, public tobacco document depository and 
would create a central process to streamline evaluation of the manufacturers' privilege claims, 
without denying them their existing right to judicial review of those claims. 

The principal elements of such legislation are: 

... Creation of a central "Article II" Board, consisting of [3] members with expertise in 
tobacco and health, appointed by [either the Secretary of Health and Human Services or by FDA] 
for [ ] year terms . 

... The tobacco manufacturers must submit to the Board all documents in their custody or 
control that relate in any way to: (1) any health effects caused by or associated with the use of 



tobacco products; (2) the use of nicotine in tobacco products; or (3) the sale or marketing of 
tobacco products to children. These submissions must be made within 90 days of the passage of 
this Act. Thereafter, tobacco manufacturers shall be under a continuing obligation to submit to 
the Board any newly-created documents that fall under any of the above three categories . 

.,. The manufacturers must include with their submission to the Board a separate 
submission of any material which they claim to be subject to the attorney-client, attorney work 
product, or trade-secret privileges. Those submissions of allegedly privileged material must be 
segregated, if feasible, into the following initial categories: attorney-client communications; 
opinion work product; ordinary or "fact" work product; trade-secret privilege. Where appropriate, 
the Board will consider whether these documents must be further divided into sub-categories, 
such as those ordered by the court in Minnesota v. Philip Morris Inc., No. Cl-94-8565 (Minn. 
Dist. Ct., 2d Dist., filed May 22, 1997), including, for example: 

-all documents as to which a previous claim of privilege was denied. 

-all documents that on their face show no evidence that they were written or 
received by an attorney. 

-all scientific research or reports on smoking and health or information relating to 
smoking and health, and memoranda regarding the same . 

.,. Along with any submission of allegedly privileged documents, manufacturers must 
provide a detailed privilege log which includes, for each document as to which a privilege is 
claimed, a description of the document, including author, person(s) to whom it is addressed, 
purpose of the document, and general subject matter, along with an explanation for why the 
document, or a portion of it, is privileged and a statement as to whether any previous claim of 
privilege was denied. This privilege log must be signed and sworn by a person with knowledge of 
the contents, pursuant to 28 U.S.C. § 1746 . 

.,. As soon as practicable, the Board will make available to the public all documents as to 
which the manufacturers do not claim a privilege . 

.,. The Board will review any privilege claims asserted by a manufacturer, and, applying 
federal privilege law, will make a determination as to whether the material is subject to the 
claimed privilege. In conducting this review, the Board may, in its discretion, engage in in 
camera review of any documents. The Board will notify the manufacturer in writing of its final 
determination, and will include in that notification a brief explanation of the basis for that 
determination . 

.,. A manufacturer may obtain judicial review in federal district court [in the District of 
Columbia? or any federal district court, subject to venue requirements of 28 U.S.C. § 1391] of 
any final Board determination. The Board's findings of fact shall be reversed by the court only if 
clearly erroneous. The Board's legal conclusions shall be reviewed de novo by the court. Judicial 
review under this section must be sought within 60 days of the date of the Board's final 



determination. 

"" If, after a manufacturer has obtained judicial review and has pursued all appeal rights, 
the final judgment is that a document is not privileged, the Board will disclose that document to 
the public, and the manufacturer will be estopped from claiming that the document is privileged in 
any other proceeding. If a manufacturer fails to seek timely judicial review of a final 
determination by the Board that a document is not privileged, the Board will disclose the 
document to the public, and the manufacturer will be estopped from claiming that the document is 
privileged in any other proceeding. 

"" If the Board determines that a document is privileged, the Board may not disclose it to 
the public, and the document shall be returned to the submitting manufacturer. Current or future 
litigants who seek to challenge a manufacturer's assertion of that privilege in any legal proceeding 
will not be bound by the Board's final determination . 

... Nothing in this section precludes the disclosure of relevant information, including 
information that is privileged or a trade secret, to other federal agencies, as permitted or required 
by any other provision of federal law . 

... Any person who violates a requirement of this chapter shall be liable to the United States 
for a civil penalty in an amount not to exceed [$I 0,000] for each such violation, and not to exceed 
[$I ,000,000] for all such violations adjudicated in the same proceeding. Civil penalties under this 
paragraph shall be assessed by the Board, by an order made on the record after the opportunity for 
a hearing. A party against whom the Board assesses a civil penalty under this paragraph may seek 
judicial review of that penalty in federal district court, as provided in Paragraph [ ] of this Section. 

This approach has several advantages. First, it does not raise the same constitutional 
concerns; no privilege is abrogated and the manufacturers are provided a process to resolve all 
privilege claims, with full review in the district and appellate courts. Moreover, the panel's 
conclusion that a particular document is privileged does not have a preclusive effect, but leaves 
future litigants free to challenge the claim of privilege in subsequent litigation. 

Second, the panel would consist of Article II officials, not Article III judges, and the 
effectiveness of its review would be reinforced by its sanction authority. Moreover, as with 
Appendix VIII of the proposed settlement, our alternative would permit in camera review without 
first requiring a showing of potential crime or fraud. This review would be facilitated by the 
requirement that the manufacturers produce to the panel all documents in their possession and 
control, even those over which they claim a privilege. Although such review could be 
enormously time-consuming, given the vast quantity of documents potentially involved, it would 
be concurrent with any judicial review in pending litigation and would not, therefore, delay the 
trial schedules of ongoing cases. In addition, to facilitate in camera review and resolution of 
privilege claims, the panel would be authorized to require manufacturers to segregate their 
privileged documents into substantive categories that are most likely to correspond to categories 
of documents where the privilege has been improperly invoked. 



Third, this alternative makes it clear that the FDA would retain its ability under existing 
law to access privileged or trade-secret protected information. 

Notwithstanding these advantages, we question whether, in the final analysis, such a panel 
would meet one of the stated goals of Appendix VIII -providing a mechanism for accelerated 
and streamlined determinations over privilege claims. As the Minnesota Attorney General's office 
has pointed out, review of this volume of documents by an outside panel that need not 
accommodate trial schedules is unlikely to result in timely determinations. 

IV. RETAIN THE STATUS QUO 

Finally, there is at least a serious question whether any legislation is warranted. The 
experience in the Minnesota action illustrates that courts currently have the ability to review and 
resolve privilege claims over large volumes of documents in an expeditious manner. The crime­
fraud exception provides an effective mechanism to pierce the privilege. Even where fraud or 
crime is not at issue, the Federal Rules of Civil Procedure authorize sanctions for misuse of the 
discovery process, which would include improper use of privileges. Moreover, where these 
privilege issues arise in multi-district litigation, discovery disputes are transferred to one judge for 
resolution. 

By contrast, Appendix VIII, the Waxman Bill, and our proposed alternative all present 
fairly cumbersome vehicles by which to resolve privilege questions that do not ultimately ensure 
any greater success in piercing improper privilege claims or streamlining the dispute resolution 
process. 
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Qt I OTES SHOWING THAT TOBACCO COMPANIES KNOW THAT 
NICOTLNE IS ADDICTIVE 

INDUSTRY DOCliMENTS rui:coGNIZE NICOTINE IS ADDICTIVE 

~002 

1962: "What we need to know above all things is what constitutes the hold of smoking, th1lt is. 
to understand uddiction." (BA TCo reseaJ:ch proposal, 1962; MN Tr. Ex. 11,938) 

"Smoking is a habit of addiction." (Ellis C, science advisor to BAT CO board, 1962; JD 
fo. 500) 

1963: ''_Nicotine is addictive ... We are~ then. in the business of !lelling nicotine. an addictive 
!lc.ug." (Yeaman A Y, B&W general counseli 1963; JD fn. 510) 

1967: "Smoking is an addictive habit attributable to nicotine." (BATCo researchers, 1967; JD 
fn.512) 

1969: "[T]ht cigarct will eyen preempt food in times of scarcity on the smoker's priority 
li£t .... The question is ·why?' ... We are of the conviction ... that the ultimate explanation 
for the perpetuated cigarct habit resides in the pharmacological effect of smoke upon the 
body of the smoker." (Presentation by Wakeham H, Philip Morris vice president for 
R&D, to Philip Morris Board of Directors, 1969; ID fu. 418) 

1975: "In su:;n.mary, it appears that most workers whqare not directly cour.erned with th~ 
tobacco industry usc the ter.ms 'addiction' or 'dependence' rather than 'habituation', 
and can be considered quite correct in doing so .... If l;igarettc smoking is as addictive. as 
the evidem:e suggests, it is not surprising that anti-smoking campaigns are so ineffective 
.... " (Comer AK, BATCO researcher (check), 1975; MN Tr. Ex. 10,999) 

1978: "'Veo· few consumers l\re aw.au of the effects of nicotine, i.e. its addictive nature and 
that nicotine is..a goison." ( B&W Memo from Steele HD lo Mccue MJ, 1978; MN Tr. 
Ex. 13,677) 

1978: "The stron2 addiction to cigarctte[s] removes freedom of choice for many indiv.iduals." 
(Green SJ, BATCO director ofresearch, 1978, JD fn. 523) 

1982: "Nicotine is the addicting a&ent in cigarettes. (B&W docwnent on getting smokers to 
switch brands, 1982; ~.fN Tr. Ex._) 

1994: "Of course it's addictivt. That's why y~")U smoke." (Johns.on FR, form.;;r RJR CFO, 
1994; JJ\ fu. 230) 
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SIGNIFICANCE OF NICOTINE ADDICTION TO TOBACCO INDUSTRY 

1972: "Ir ... we·-- move towc.u-d reduction or elimination of nicotine in om products, then we 
shall H"entually liq,uid11te our busine.s.s_." (Teague C, se11ior RJR researcher, 1972; :MN 
Tr. Ex.12,408) 

1978: ''Dr. Seligman brought up the grant by Dr. Abood in which one of the stated aims was to 
make a clinical!f acceptable antagonis.t to nicotine. This goal would have the ootenti:al 
of putting the tobacco manufactnrcrs out of business_" (Osdene TS to file, 1978; MN 
Tr. Ex. 10,227) 

1980: "Goal -- Determine the minimu_mJevel of nicotine that will allow cnntinned smoking. 
We hypothesize that below some very low nicotine level, diminished physiological 
satisfaction cannot be compensated for by psychological satisfaction. At this point, 
smokers v.-ill quit .... )' (Smith RE to Ave JR, Flinn JG, and Spears AW, Lorillard 
executives, 1980; MN Tr. F.x. 10, 170) 
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QUOTES SHOWING THAT TOBACCO COMPANIES KNOW TRAT NICOTlNf. IS A 
DRUG ANO TOBACCO PRODUCTS ARE NICOTINE DELIVERY DEVICES 

QUOTES FROM THE FDA RULE 

1962: "[N1icotinc is a very remarkahle beneficent drug.'' (Ellis C science ad.visor to 
BATCo. Board, 1962; JD fn. 501) 

1967: "[\V]c arc in a nicotine rather than a tobacco business." (Fllis C. science advi~or to 
BATCo. Board, 1967; JD fn. 511) 

1968: "A good part of the tobacco industry is concerned \1111.th ~admRnistration of nicotine to 
consumers." (Green SJ, BATCo. Director of research, 1968; JD fn. 513) 

1972: Hin a sense, the tobacco industry may be thou2ht of as being ll specialized, highly 
r.itnaljzed and stylized segment gf the pharmaccuticnl irullil.tr): .... Our Industry is 
then based upon desi2n .. manufacture and sale...fil_attracfu.e dosage forms of nicotine." 
(Teague CE, RJR assistant director of research, 1972; J{) fn. 459) 

1972: "A tobacco product is, in essence, a yebicle for deliveo· of Q,jcotine, designed to deliver 
the nicotine in a generally acceptable and attractive fonn_" (Teague, CE, RJR assistan( 
director of research. 1972; JD fn. 456; MN Tr. Ex. 12.408) 

1972: ''Think of the cigarette a5 a dispenser for a dose unit of nicotiru:." (Dunn, WL, Philip 
Morris scientist, 1972; JD fn. 419; MN Tr. Ex. 18,089) 

1972: 'Tobacco products, uniquely, contain and deliver nicotine, a potent dru2 with a variety 
of physiological effects .... Nicotine is known to be a habit-forming alkaloid." (Teague, 
CE, RJR assistant di.rector of research, 1972; JD fn_ 452-53; :MN Tr. Ex. 12,408) 

1976: °'[N]icotine ... is known to be phanm1cological1y actiye in the hrain." (BA TCo. 
Researchers, 1976; JD fn. 521) 

1976: «[C]igarettes serve as a..narcQtic; tramiuilizer. or sedatiye." (Udow A, Philip Morris 
researcher, 1976; JD fu. 421) 

1980: "[N]icotine l$ an extremely hiologically active compound capable of eliciting a r.ll1ge 
ofphannacological, biochemical and physiological responses in vivo." (BATCo. 
Researchers. 1980~ JD fn. 524) 

1980: "'Nicotine is n powerful pbarmacologicnl a¥ent with multiple sites of action," (Charles 
JL, Philip Morris re~earcha who subsequently became vice presidi.:nt for research and 
development. 1980; m fn. 423) 

G:\ TOBACCO\FACTSHTS\DRUG. ViPD 
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1981: '·In a nutshell, our approach has been to regfild nicotine as a drug." (Tobacco Advisory 

Council, a trade association representing U .K. tobacco manufacturers, 1981; JD fn. 525) 

1984: "[Tln its simplest sense puffing behavior is the means of providing nicotine dose in a 
metered fashion." (BATCo. Rese<uchcrs. 1984; JD fo. 533) 

1992: "Nicotine ... is 11 physiologically active ... §ubstance ... The nicotine alters the state of 
the smoker by becoming a neurotransmitter and a stimulant.'' (Philip Morris. •;Project 
Tabli.!", approx. 1992; JD fn. 448; MN Tr. Ex. 11,559) 

1992: "Nicotine delivery dajcc..li range from snuff, chewing tobacco, c1gar~, pipes and 
conventional cigarettes to ... patches, aerosol sprays, and inhalers.'" (Philip Morris, 
"Proje·:t Table", approx. 1992; JD fn 449; MN Tr. Ex. 11,559) 

MINNESOTA TRIAL DOCUMENTS 

1969: "[D]o we really want to tout cigarette smoke as a drug? Jt is, of course. but the.re are 
d.ang.crous F.D.A. implications to huing such conceptualization go beyond these 
wall~. (Dunn VIL, senior Philip Morris researcher to Wakeham H, another senior Philip 
Morris researcher, 1969; MN Tr. Ex. 10 .• 539) 

1980: "A c:igarett~ as a ',drug' adminii>tration system for public use has very very significant 
advantages .... Other 'drugs' such as marijuana. amphetamines, and alcohol are slower 
and may be mood dependant. ... lhrn; we have an emerging picture of u fast. bjgbly 
p,bannacologiOOb:. effective and cheap 'drug', tobacco, which also confrrs flavour and 
manual and oral satisfaction to the user. (Greig C, BATCo researcher, approx. 1980, MN 
Tr. Ex. 10,683) 

1980: ''Although permitted to continue the development of a three-pronged program to study 
the drug nicotine, we must not be visible about it.'' (Philip Morris. Dunn WL to 
Sdigman RB, 1980; MN Tr. Ex. 26,227) 

1980: "l believe the thin& we ~,u the most is nicutine." (Philip Morris memo from Osdene 
TS, Philip Morris Director of Research to Seligman RB and Directors, l 9SO; MN Tr. Ex. 
] 0,25.5) 

1984: "Taken together, Lhe evidence suggest that self-administration of nicotine may he the 
primary mo«vation for smoking. . .. Primarily, nicotine is taken for iLS effects on the 
CNS [central nervous system]." (HAT Research Rept.>rt, 1984; MN Tr. Ex. 13,534) 

1984: "Nicotine is the key pharmaclllggical component of cigarette smoke ..... , (BATCo R&D 
Views on Potential Marketing Opportunities, 1984; MN Tr. Fx. 11,275) 

G:\ TOBACCO\F ACTSHTS\DRUG.\VPD 
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1990: "'We have shown that there are optimal cigarette nicotine deliveries for producing Lhc 
most fa\•orable physiological and behavioral respons.es." (Philip Morris memo from 
Gulotta .FP et al. to Eilis CK, 1990; MN Tr. Ex. 11,771) 

TOBACCO COMP ANU~S AS DRUG COMPANIES 

1980: "B.A.T. should learn to look at itself as a drug company rather than as a tobacco 
company." (BA TCo memo, 1980; MN Tr. Ex. 11,361) 

1992: ;'Can Philip Morris build a world-class nicotioe deliyuy device that can compett 
successfully njth conventional cigarettes as well as phannaceutical company cessation 
products." (Philip Morris, "Project Table", approx. 1992; JD fn 449; MN Tr. ex. 11,559) 

G :\ TOBACCO\FACTSHTS\DRUG. \VPD 
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CALIFORNIA ACTION PLAN 

The New Year is several weeks away, yet we are already experiencing INhat the health 
groups, fueled by their $500 million Prop 99 iMfrastructure. will be up to in 1995. As : 
predicted, it Is evident that Prop 99 funds wilt aggressively target: 

1. Implementation and enforcement of AB 13. 
2. &ceeding the timits of AB 13 at the local level by promoting total smoking · 

bans in taverns and bars, and perhaps other exempt venues. and 
3. Severe point at sale restr~tions and bans. 

The followfrig Is a revised propo5al by the Dolphin Group, Inc. for political cun$ultif'lg 
and pubiic relat\ons services to Philip Morris in California. TNs proposal, called the 
"California Action Plan." is comprised of three distinct programs designed to: 

1. Educate California's hosp~tality industry in ways tc accommodate smoking 
patrons within the boundaries of AB 13, 

2. Safeguard bars and taverns against the threat of a total 3moking ban. and 
3. Protect ar.d support PM paint of sale retaillrnilrketing strategies, visibility and 

promotion. 

ELEMENT 1: AB f3 RESTAURANT ACCOMMODATION PROGRAM 

I. OBJECTIVE 

Educate California's hospitality industry in ways to accommodate smoking patrons 
witnin the boundaries of AB 13_ 

II. OVERVIEW 

AB 13 goes into effect January 1. 1995. Health group representatives will undoubtedly 
pray "cop' in an effort to penalize those businesses who do not comp!y with AB 13. 
Rather than have the hospitality industl)' accept AB 13 as fate accompli, it ls important 
that restaurants and bars become educated on ways tliey can legally comply with AB 
13. however 5till accommodate theii smoking patrons, particularly in key, isolated 
markets. 
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Dolphin proposes the following components for Element i: AB 13 Restaurant 
Accommodation Program: 

1. Prior to the January 1st implementation of AB 13, write and produce an initial "AB 
13 Bulletin" wr.ich illustrates ways in 'Wtiich restaurants and bars can continue to 
serve theit smoking patrons. The Bulletin will be a self-mailer sent to CBRA's 
mailing list with certain regions (Marin and Contra Costa Counties, for example), 
omitted. 

2 Write and produce a consumer letter urging smokers to discuss With restaurant 
owners the importance of accommodating smokers under AB 13. 

3. Fellow-up the bulletin with an "Accommodation Newslettet" wtiieh further outlines 
the loopholes in AB 13. The newsletter will contain a "bcunceback· card so that 
businesses can easily notify CBRA of business lones, hardships, and ether 
comments associated with the implementation of AB 13. · 

4. Produce an informational vide'1 which defines AS ~ 3 and ttie situations \Nt'iich allow 
business OVt'ners the ability to continue lo cater to their smoking patrons. The . 
Acc.ommodalion video wil! be distributed to target audiences and shown during the 
seminars (see #5). · 

5 Organize a series of seminars within k.ey marK.ets featuring Q & A. handout 
materials, and a presentation of the Accommodation video. Dolphin will explore 
combining the seminars in conjunction with local existing restaurant associations 
metitings and/or utilizing Chambers and other business orsanizations. 

6. Initiate and pubticize an 800 number ro field AB 13 questions. negative impae.s. and 
comments. 

7. Supervise Media Affairs, including: 

a. Identifying, recruitment, training and briefing of an AB 13 A.::cornmodation 
spokesperson en eccncmic impacts and other salient arguments. 

b. Develop statements and releases. 
c. Explore possible paid cooperative advertising with restaurateurs stressing 

Accommodation. 

ELEMENT 2: CALIFORNIA TAVERN ASSOCIATION 

I. OBJECTIVE 

Safeguard bars and taverns against the ~hreat of a total smoking ban . 

... 
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There are several regional Bar and Tavern Assoc:ations within California, including the· 
San D~ego Tavern & Re~taurar.t Association. the Northern California Bar & Tavern 
Associatior, and Ta\.'ern Owners United for Fairness. Although these organizations 
'1ave been instrumental in the fight against AB 13 on a. regional level, none have the 
resources or ability to evot11e into a 'itatewide organ~ation capable of 

1. Laying the g(ourrdwori< to pressure CAL-OSHA and the State Legislature into 
developing workable standards for bars under AB 13; and 

2. Fighting at the local level any attempts to exceed the limitations set by AB 13 
to inclucfia bars and ta·1erns. 

Ill. ORGANIZATION 

Dolphin recommends that a new. statewide organization be created to spearnead 
efforts to establish CAL.-OSHA standards fot bars and fight local attempts to exceed the 
!imitations set by AB 13. To this end. Dolphin proposes to 

1 Create and manage tne California Tavern Association (CTA). 

2. Establish a list of CTA member services. 

3. Provide an Exec:utiYe Director cf CTA v.no will be utilized as an Association 
spokesperson and media contact. 

4 SupeNise Media Affairs. including: 

a. Training and briefing of the Executive Director/spokesperson on 
the ecariom!c impacts and other sailent argurnel"lts. 

b. Develop statements and releases. 

5. Maintain an 800 number for members quesfons. comments, and probiems 
with AB 13. 

IS. Supervise the writing ~nd production of membership mailings including 
Action Alerts and ~uarterly Association newsletter5. 

7. Write and produce membership materials including, but not limited to. sample 
CAL~OSHA and State Legislator letters Letters to the Editor for submission 
to local papers, and a "Call to Action' iriformation packet which clearly and · 
briefl/ defines AB 13 and its impact on 'oars. 

8. ldel'ltify key industry le2ders and representatives and coordinate their efforts 
to apply pressure on CAL·OSHA and State Legislators to establish 
reasOl"lable standards for bars and taverns in an expt!ditious manner. 

i. 
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9. Organize regicna: bar and tavern meetings aimed at educating and activating 
bar owners, operators and employees. 

10. Within cities lhat have enacted standards that exceed AB 13. we will identify 
and utilii.e businesses who have encolintered negative experiences and 
economic hardship. These ovwners can be used to testify at public hearings, 
ineluded as stories within CTA newsletters, direct mail, and showcased in the 
·call to Action" packet. 

11. Supervise phonebanks, direct mail, batch fax programs. and door·to-door 
campaigns as needed. 

12. Identify and monitor cities and counties that have proposed ordinances 
designed to exceed limitations set bv AB 13 and activate me:nbership to 
oppose such legislation. 

ELEMENT 3: POINT OF SALE PROTECTION PROGRAM 

L OBJECTIVE 

Pre-empt future groundswell of severe locai level point of sale (POS) restrictions. 
protect PM point of sale retail/market!ng strategies, visibi!ity and promotion. 

11. OVERVIEW 

Dolphin/CB RA has established a relationship with the California Grocer's Association · 
and the Mexican American Grocer's Association. Working initiatl;: with lhese two 
organizations, Dolphin will work toward facilitating the introduction, di&cussion al"ld 
apprc.v:il of a model ordinance within targeted cities and counties. In cities ar.d regions 
wMere <estrictive ordinances are already proposed or in the pipeline, we wiil wcrl<. 
toward defeating the proposals by uti!iz.ing these organizations coupled with gnissroots 
opposition. During the course of our work, we will continue to ex;;iand our contacts to 
inch . .:de tne Korean Grocer's Assoc;ation. Northern CaHf.:irnia Grocer's Association, 
!ocal Chambers of Commerce, and other organizations. 

Ill. ORGANIZATION 

Dolphin proposes the fohowing components for e.lement 3: Point of Sale Protection 
Plan. 

1. Assist in df'aftir.9 a model poin1 of sale ordinance. 

2. Identify and monitor cities \Nl'lere strict point of sale restrictions are most likely to 
occwr and/or where key PM markets are at risk • 

.. 
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3. Research current City Cow1c:lielec~ed officials and their positions on tobacco 
marketing/sales legislation 

4. Organize and educate business owners and operators including, but not limited to: 

a Distributors 
b. Grocers 
c. Convenience Store 0 perators 
d. Retailers 
e. Supermarket Operators 
f. Gas Station Operators 
g. Pharmacy Operators 
h. \"lholesale Stars Operators 

5. Establish a Lo:al Government Alert & Action System to train key PM employees and: 
retailers on how to be good local government monitors and government relations 
communicators. 

6. Design and implement a Company Civic Action Element aimed at in~reasing PM's 
eff~ctiveneu in communicli.llin9 its concerns at the local IQvel. 

7. lmp~ement Philip Morris' 'It's the Law" program. 

a. Identify and utilize business owners within ci1ies with POS restr"ictions who have 
encountered negative experiences and economic hardship. 

9. Supervise phonebanks. direct mail, batch fax programs. and door-to-door 
campaigns. 

10. Supervise Media Affairs, including: 

a. Identifying. recruitment. training and briefing of a POS spokesperson on 
econcmic impacu and other salient arguments. 

b. Oevelcp statements and releases. 
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F•rs\ Ci\ie$ \O AOOpl 100•1~ Re5ta1.ir11n1 Smck.ing BE.ns 

CITY COUNTY ADOPTED 
8e·1edy Hills • Lus Ans;;elc.s ~ar·Bi 
;:/os.s Marin Oec-89 
S.an Luis :>bispo San Luis Oh1s::io Jun-'O 
Grass Valfey ·Nevada Oct-90 
Loeli San Joaq~in ~:v-90 
ee11riowe: • LOS Arigeles Jan-511 
~ar~cise Butte Ma~-91 
Ruseville ?lacer Aug•91 
Vi5a!ia Tulare Sep-91 
t:I Cerrilo Contra Costa Oct-91 
Ai; bum Placer Ocl-91 
Ma.iir.ez Coocra Costa Nov-91 
Whh!:er L.Os AnQeles Nov-g1 
Pfacervl11e F'Jaeer Nov-!i11 
sacrernento Sacramerno ,\lov-91 z LO~ Gato~ Santa Clara Nov·91 S2 LiUhr~p San JoaQuin Dec-S1 

!i Hercules Co,,tra Costa Apr-92 
i2 Walnut Creel< Cont~a Cost11 Apr·S.2 
I- Madera M;lden1 Jul-9Z ::; soiana Beach San Diego ~.ug-92 
0 Novato Mari:i Sep-92 
0 co1rax co1acer Sep.92 0 F'a1e A:1.o Santa Clara .Sep-92 c 
CD Albtlil)' Al9m~da Oe!-iZ 

~ ee~.e1ey Alameda i\IOV•92 

~ 
Chico 91.1Ue Nov-il2 
T:bu~on Mariri Nov-S2 

0 Lagur.a Se~ch Orange ~~O'v-92 en Loma Unda San Bernardino Nov-~2 LA.I z ~ill Valley Marin Dec-92 
iE 
:i 

COUNTIES 
Sacramento Jr.11.;1 
C~ntra Ccs:a County Sep-91 
9utte County Nov·92 
sriasla County Jan·93 
Stanislaus '.;ounty ~€:0-9.J 

Maoera County Mar-93 

• 3an repealed b)' ihif Cily ;;ounc:il 
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Cities and Counties to Watch· 1995 

CITY COUNTY 
Aloan)' Alameda 
Antioch Contra Costa 
Au bum Placer 
a~rkeley Alameca 
Biggs Butte 
Brentwood Contra Costa 
aurtlngame San Mateo 
Ch!co eut~e 
Chino Hills San Bemar:1ino 
Clayton C~ntra Costa 
Cenco rd Contra Costa 
Dana F'~!nl Orange 
Danville Contra cos:a 
Davis Yoio 

2 Del Mar San Diego 0 El Cajon San Diego e El Cerr;.to Contra Costa 
(!'I - Fresno Fresno 

f:: Gridley Bul!e 
..J Hercules Conlra Cc.sta 
0 Hunlingtor. Beach Orange 
CJ Lafoiyelte controi Costa 0 er La9una Beai::n Orange 
m :..oma li~da Sari Bemarclno 

f2 Long Seach Los Angel11s 

~ 
~os Angeles Los .'~ngeles 
!..os Gatos Sa11t11 Clara 

0 Madera Madera 
(J) 

Martinez Contra C:osta LU z Menlo Park San Mateo 
~ Moofl);ar~ Ventura 
:i Moraga Contra COS\a 

National Cit:; San Diego 
03k1;incl Alameda 
Oceansiae San Oiegc 
Cjai Venti..ra 
Orinda Ccntra CoS(a 
Oroville Butte 
Palo Alto Sarita Clara 
Paradise e ... ite 
Pasadena Los Angeles 
Pinole Contra Costa 
Pil1Sb1.1r9 Co:wa Costa 
P11:asanl Hill Conlra Costa 
F'!easanton Maril"I ~ 
i='oway San Diego Q 
Rane'lo Palos Vert1cis Lo!: Angeles • 
~iil'Clciiflg Shas1a ~ 

~ichmond Con1r~ Costa w 
Sacr3mento Sacramenm NI 

tJ! 

co 
~ 

Page i 
~ 



.... ,.,. ·-· • -'· ! .J :i ') J ' :'.. iJ .- it 

San Ois~o 
Sari Francisco 
San Juiin Ca~istrano 
.San Malec 
Sin Fabio 
San Ramon 
SaMa Mc"lca 
Sa"ta ~osa 
ihousand Oaks 
Vi~ta 

Walnut Cree~ 
West Mollywooo 
Wh;tlier 

COUNTIES 
Butte County 
Contra Costa 
Mader3 Co~oty 
Shasta Co;..rity 

Sii11 Diill"' 
San Francisco 
Oroinge 

Siln ~;iteo 
Contr.!I Costa 
Contra Co$ta 
l.'1!11 An~ele~ 

Sorioma 
\'e,,turs 
San Oi11go 
Contra Costa 
Lo:> Angeles 
l,.a11Ang11l1t_. 
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.PERSONAL AND 

DETERMINED TO BE AN 
ADMINIS~TiVC MA~Kf i . 
INITIALS:~ DAIE: 01. 1; t.7 

G9Nf I;glNTI.A.L : 

TO: Roger Mo~ingo and Burst ffarshall 
FROM: A-K Associatest Inc. 

Paul Kinney 
SUBJECT: Status and Ca~paign Plan for Tobacco Tax Initiative 
DATE: September 24, 1987 

This report is organized 1Ato two diatinct yet inseparable 
arl!as. These areas consist of: (1) Summary of Activities to Date!; 
(2) Strategy Through Initiative Qualification Deadline. 

-Th~ Califoi.·nia Chamber of Commerce, California Taxpa)"'t1rs 
As$o~iAtion, California Retailers Association and Calif~rnia 
Man~f~c~urers Association all were recr~ited and w~nt on r~ccrd 
as being cp·posed t., ACA 14. This allowed us the OPPvl'tuni ty to . 
m~-=t with and brit?t the "key" p-,ople within .,ach of these e;ro•.lps : 
in 0rd~r to educat~ them about ACA 14 and the pos•ible stat~wida 
initiatlv~. These groups are now on record and tJan be exp~ct~d · 
t•J b~ a valuable r~source if needed to actually fight an initi~tive. 
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PERSONAL AND eeMrI:BIMTIAt 
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-Hispanic Lobbying Associates ~as re~ained to aenerate hispanic 
opposition to ACA 14. The Mexican American Political Asociati~n, 
American G.I. Forum, Latino Peace Officers Association, 
California Hispanic Chamber of Commerce, California Hi~panic 
Womens F.~orum and the Latin American Pacific Trade Association all 
official' ~Jfent on record in opposition to AC.A 14. These groups 
are sti wlth us awaiting our signal to be turned loose against 
the tax ,tn~iative. : 

-A very lesoful letter writins o•n>Pail!n to "key" lesislators 
by comp.· . and TI was orchestrated and eff•ctiv~ly c~rried ou~. 

-·Persori~~.bbying of organized medicine 'began even during the 
lobbyin~orts on ACA 14 in the L~gislature. Thase included 
p~na~tings ~ith the followinS California Medical 
A~iat~n leaders! 
I) Dill -!3o~sner, Exec:u.t.i ve Director. 

-J~,~chael, Director of Government Relations. 
-D~F· · addin Elliott, Immediate Past Pre.sident. 
-Ai~ProEs, CALPAC Director. 
-D~ai K~istensen.and Dr. Phillips Gausewit.z, Sa.n Diego 
a~--

-Fr~,,,.~Clark, Executive Director of the Los· Angeles Medi·:al 
S-)cii;ty. . 
-D~~inn;· Abruis and Dr. David Olch, t.os Anieles area. 
-n1~:w#.1ank Glanz; and Dr. Marshall Ganns, OraneI4 Coun·ty area. 
-Dr. Ed Hendrioks and Dr.· Pie~ce Rooney, c•ntral valley ar~a. 
-Dr. Hichael ·L~piano, Santa Barbara area. 
-Dr. P~ul Dugan; northern California rural ar~a. 
-Dr. T0m Elmendorf ~nd Dr. James Moorfield, Sacram~nt~ ar~~~ 
-Dr. Fred Achermann and Dr~ Roberta Fenlon, San Francisco · 
ar.ea. 

-:-1.::t with "key" black political leaders to solicit and begin 
s-;ilidif ying black supp~rt a.m~ng state legislat.~rs f.:,r tht<: anti· 
ini tiati vie campai-"n. W4a m"t personally with the fol lowing bl.~ck' 
·~tat~ legislators or legislative staff: 

-Willi~ Brown, Speaker of the Assembly. 
-tfaxine W.ate rs, Majority Whip. 
-Curtis Tucker, Chairman of the Assembly Health Committ~~. 
-Dodson Wilson, Staff to Sp~aker Willie Brown. 
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-Het ~ith David Kim re Korean community and advise re other 
pogsible Asian consultants. 
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!!~ ~ Jmmflnsw 4!!5'S.~Sf!Jl ill :tJi.U ~ll!L. ~ !t,ter . 
~11sjdf!raw press\u:La. ~~ ts. ''tokeni;e" ta W initi;~1Y• i 
garopalgn with. ~best. A i2&4 00Q·con.tr1RU~iQJl AD4~ e.ossible ~ 
£t th~~ ~•1li'IS 11lll< :SU: 1 1olicit1ii2n letter. II! llA1ll. !:116 llA§ 
not=:;; ~W' given t.b..t Rr.QPOneots AIU: !a!DPAiG\ lllQDtx. ~ : 
deci ·~ ~ :thi,t ~J2 2unitive ac~i2D would ~ ~ten 1n : 
r~g~rd - ~ initiat~§ ~ leai1!At.\.Q.n aa·~ ~ t.11~ 
CMA ma· ·_ · ~ :thiJ. non-panici121tory attitude :toward ~ "tgba~~!;/ 
llA . f ·- V(I>, following AU £h!i major activities :tha.1 ~ ' 

- ' ~ date: -· -Met wi~k;y organized medicine leaders to continue ~o dissuade. 
thEm f.ro~tively participating in th'.' proposed tobacco tax ; 
ird¥lat._.. : ·'* ' ~:<Jellhra~ome well placed an.d vocal complaining from orsaniz_,d. 
rank an~,Ue membership throughout the state. to the CMA' s 
Council ~anized medicine's governing body in California). 

-Arra.nge £-Or the Council to take the policy position that all 
r~quest~r political issue contributions of either staff or 
r~scurcea.-~~st first go to thei~ Finance Committee for approval 
b~fore tli"e--·'council can take action. This effectivttlY "took the , 
t • .,b.acc.;, ~ initiative issue out of the hands of the current. CMA; 
!ead~rsn»r.f.nd placed it in the hands ~f the "old guard". This . 
pla..:ed a hugl1 r•::iadblock in front of people like Dr. Armstronf . 
-th~ i:urr9nt CHA Pr~~id~nt, who is an avowed anti·tobaeeo •::t·usad-9!" 
and ~aa one ~f the m~jor witnesses in support of ACA 14 in th~ : 
t\s.st;'fmbly Rt!venue and Taxation Conunittee hearings. 

-1-!;.d.a mul t lple trips tQ San Fi.·ancisco to meet with ·'key·· CHA 
~;acut.i.ve staff to ·firm 1.1p their opposition to CMA's 
:s.:irti·-::ipatit:on in thoi ini ti-ative. 

-Arranged for the Gold~n State Medical Society (statewide black : 
physicians orcanization) to obJeet to the CMA's participation in· 
the initiative. 

-H~t ~ith several legislators who are anti-medicine for various 
personal and politi~al reasons to have anti-medicin~ legislation 
drafted and Leakad to the right CMA leaders. 
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-Privately approached Hayden/Fonda through Fairbank, Br19gnian 
and Maullin, our polling firm, at the same time as Connelly was 
approaching th~m to Quietly attempt to dissuade Hayden/Fonda 
f rem simply funding the entire qualification effort. Ha1·den •:l"-°iCS 
Connelly, who was a major co~sponsor of the Toxics Initiative and 
~ h.eavy contributor. To date .,. have b~en successful in c::onv.incing 
Hayden that th~re is little advantage to him per~onally or 
p~liticallv to get involved in the Connelly tobacc~ tax 
!nitiativ~. Hayden/Fonda has pledged a modest $25,000 to the t3X 
Initl.ative. 
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PERSONAL AND 'CCNf!RHlt&­
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-Paul Kinney, who is assisting us·in the overall campaign 
management and will be doing the media portion ot the campaign, 
has a pro£essional and personal relationship with Connelly'e 
Chief of 5ta:ff. Throush this .relationship, Paul has been able :to 
pick up invaluabl& i·nside information as to the proponents 
strategies . 

. -w~ met~h Jack Henning CAFL·CIO) to diseuade him from 
acoeptitf&.t..~nnelly's offer to Amend the ~nions Cal-OSHA 
initiat~nto the tobacco tax initiative. This ~ould have 
given Coo,p.~ly and the other anti-tobacco activists access to 
organiz~"W'acor'5 wa~ chest. rort~nately, Henning turned 
C~nnell~n flat. 

.&RI . 
-P.aul K.i,,nB.~y is assisting Henning and organized labor with their 
e~ts ~get orsani~ed to qualify their own Cal-OSHA 
I "at~. . 
·.!1~-- ~ 

Having su~1sfu~l~ k~ ~ ~ ~ ~ HaydenlJ'ondi 
S!uanizaf:1..on~ ..Lnvolv,mt!n,t .a.t .a m.in.ilJ1ym "token" level .an.Q baving: 
ognvinc•llti~ Benning iotgan1zed labo~l ~ .ilc.IZ ~ 21 ~ 
Rropose~:ra,baoco t~ i.n1~1ative ~mpletely. ~ havt tx~m~ngousli 
g,amaged "t"'filt' u~oneau ~ lli initiatixt .ill.SS !!! ~ it§a.tll! · ' 
~.ObAn~::-.29t 2s!.da ~ ~ccellfullv st222ing .thl in.llillll~ fl'.2.m 
SJ.!.2lif2'~ Anl!: 2.n~ 21 ~~ .t.lu:U groups m.en;t.i~~d abov§ ~guld 
h~~ .fj.nlm4 .a sygr.~a~fll in~i~i!ii;)!;~ sw1.lUics.tion dri~t ~ 
.tb:i~i! 1~ . . 

f ~~~d ~ltb 1b~ ~~~1i1l! thit ~~ ~g ·f.s2x 11nsll21..0g ~ ~h~ 
~~lii.ic~~ion Qx.1~ hag d~ied ~~ ~~ er9p9nents £21 ~ 
initi~~~~~ m~t ~n ~n El:AD~~ QD .'1.!.m~ 11.. lia.!... Sev~ral ~~K~: 
.i.!lJI:?r:>rta~.t 4icisi2n.s. '~~m~ ~ ~ th~ rneet11}g. ltltina ~UD 
~rom~~~ .l~~~ :th.An $250.00Q in pledCQi 2ll1~ comb~o~g ~ 
~~~i~~~ Q~~ni~L.i~.nAl giff,.isulti11. t~ degi~1g ~ 2~~ :th~ir 
~.ri.dnli ~-21 2i g•J.al~f.ting :t.W: i,nJ,~iat.iv• w ~ .rune llM. 
l2~ilQt !.ng 1?2.a.li:li~Qne9 tb~ ~w; ~ .:th~ figv~mh!ll: la~ ~1.12h ~ 
b~~ing tb~ re§Q~~~ .t.!2 ~ a Rtofessig~ll SJ.!1Ali.f~s fj.~ ~ 
g~!:.i..d~d 2n ~ vnlunta~~ 9.!.L)lifica±~~D ~~i%O using ~~i.I Sl!D :ReoPle 
:t~ ~i~!J.lll~ ~:ti.llinlL I~ bins! ~ alW HJ.gl}glL. r12s;-.n:f;l~ 
~&i&n~d t2~~ ~1~ect~~ ~t H~xd•n's Cam2a1sn ,C,i,lif?rnia. .t.11:­
~~b2l~ ~ill ~~ ~ ~ probltm AA ~ iA ~ gQnnec~ Hi!b ~~ 
l.H!~!:i!l H2l.!~!!~~ S!'.Ql:!.£.l G..d. coul<I 12: ~U §.ffectin 12.t .:tMm .... 
Ni~bg.14 i~ b~ins ~ .2Jl.1~ S4S+OQQ~ ~~ bA» A b.::tl 2~2rman~Pc 
'.Q_gns.u~ ~h~!llg th~ 1oll.i~~ll§t SY..illi~ 
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u ,.. 

·"I 

til~~ 

-R.etain~·;J ·ff{spanic Lobbying Associates (Gene Reyes) to 
with us :'C>~ispanic activities in the campaign to ke~p 
initiat~~~-'ft the ballot. . 

consult,· 
th~ 

-R~tain-ed Fai:rban·k, Bregman and t1aull1n to conduct an exten~ive 
p0ll on the issu~. 

,~ . -Retained O'Donnell and Gordon to explore all avenues to or th~ 
~::::dm appro~riat--n~ss .;,£ th.e Ho9at't, Lung and Canc'!!r sociotti~s .and th·n·..;:by 
· ~3use e~penditur~ of ~i~~. effort and ~esources on thP.ir p~rt. 

Ev~ry ounce of ~ftort they have t~ expend defending th~m$~lv~~ is 
+ffo~t thdy d~ not hav~ to help in qualifying the Initiative. 

-Agr~ed t~ r~tain Myrlie Evers to assist with building strong 
black opposition to the initiative, 
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PlaSONAL AND CONt!Dilt!lAt._ 

·8-

-Met with·David Kim many times to discuss possible Asian 
involve~ent in our efforts. 

-Met ~ith Mario Obledo re possible involvement in our efforts and 
hh wil~ess to particiapate as a "key" consultant in our 
efforts. t · obilite hispa.nles. . 

-M~t wi"¥i~Ofuz Reynoso re possibl& involvement in our efforts to 
mobili~~panios to vocally oppose the_proposed Initiative. 

-Numero~~~tings with friendly· liberal legislators close to 
C .. :mn~ll~ga.in their assistance in trying to convincl! Connielly 
that th~1it.iative is not a good vehicle for him in his 
aspirati :for statewide office in 1990. Although we hav~ be~n 
u~e ck Connelly oif the Initiative to date~ our sources 
i~m a· that Connelly has become someffhat encrossed in another 
~l8Wg-t .·are" initiative and our efforts ma:r have softened him 
somewhat. ·Ur best political judge~ent at th~ time i~dicated i 

that we ,;zrJll p1uhad. Connelly as far ae we Teasonably could without 
C3using~~klash from the liberal political community. . 
~ ' 

-K~pt. alrl-ot.her legislat.ors out of the Coal ti'"n and help-ed to 
isolate ·.t.h•:1§froup en the laft. 

. ., \c.~:.:. ...... 

-Rl:')searo~'ivery leg~l obstacle tore can place in the way of tht! 
pr~pone~rom ex~loiting opportunities in the state law 
regarding irtitiatives to ch~cking the vulnerabilities 1n their 
n~n-prof Lt ~haritable contrib~tion status. 

-'811ilt. a 1",entat.ive list of comrnittee memb~rs i1'r our ant.i­
i nit. i.:?t ti v.:;: cocuni t tee . 

-M~t with f ri~nds in the Attorney G~nerals off ice to set up the 
battl~ ~v~r th~ Initiative's language and title. 

-Met with E.ill Hauck and Rick Brandsma of Information For Publi·: 
Re.s-:arch ( f·:irmierly California Ra search) to solicit thern to assi .5t 
in the ba.ckgro1.md dor.:ument to be given to the Legislative Analyst's 
Office. Brandsma ~as former ChiP.f Oeputy to the Legislativ~ · 
Anslyst and both Brandsma and Hauck have served in nW!lerous 
pr~stigiaus posts in state government. Anything that would come 
"ut of this group ~ould be given every consideration by th~ 
L~sislativ~ Analyst 1·s office. 
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PERSONAL AND GONl'IDDrlIA£. 
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-Met with Dave Doerr ( former Chief Consultant to the 'Revenue and 
Taxation Committee) to solicit him to help and eo-sifn the 
document to be prepared by Ba"ck·and Brandsma 

-Mul tip~.Wetinss with ''key'' blaek leaders, including: 
-W!~ie Brown, Speaker . 
·C~ T'lcker, Chairman, Asse.,bly Health Committee 
~M ~. Waters, Majority Whip 
-Dos'gp Wilson, Staff to the Speaker 

· -Toftil.>'t'adley, Mayor of Los Angeles 
~Ma~ Golikely, Senior black leader 
-M~£t~ Evers,Bd. of Directors, NAACP 

-t"ft;'iJ'.it.iF .. etings 111 th labor leaders, including: 
~ -J~ Renning, AFL·CIO. . 

~~2' -T~Qitnter, pl~mbing and pipe W\ions. 
-John:..Barr~ngton, union financial advisors. 
-B~iiJ! Hatch, firef ight.e.rs. 
-D~~Floyd, Aasemblyman. 
-Jerry;Matthews, independent firefighters. 

---......, 
-Regula~ .. ,,~r;i tten and verbal c:ornmunieations with TI staff. 

... ,~I···-

-Assiste~fi the preparation of the poll format and questio~s. 
'::~·.:~ 

-Consul~ed with Reynolds re their suggested additions to th~ 
poll. 

-H~etings with the California Working Group to review ~nd 
strategi~s on efforts to keP.p the Initiative off th~ b.all 1't. · 

-C..:inta.;t~d thtS two major proteiu~ional c;.ualif ieation f irm:s ti) 

dis~uss r~taining them to assist us with a withdrawal P•titi~~ . 
~riv~ and to ke~p them t~om being available to the propon~nts ~f. 
the initiative. 

-Held almost daily person-to-person and telephone meetings 
bet~~en Kinney. All•n, Konovaloff, Fairbank, Gordon. 

-Almost daily contact with the CMA to k~ep them out of the 
initiativ~ 1 especially now that th~ tort refor~ issue has 
disappeared for 19!8. 

-M~t with Chip Neilsen re carnpaicn committee requirements. 

J l"'I"' ..... ' -
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PERSONAL AND eeMrlDltftlAL 

-10-

-Prepared l~gal arguments for Attorney General's Title and 
Summary in ~ritten forJn. O'Donnell and Gordon had prima•Y 
~esponsibility for this in consultstion with A-K, TI, and 
Kinney. 

-Continued working meetincs with ·Bill Hauck (former Chief of 
Staff to Speaker Willie Brown) and Rick Srandsma (ten year 
veteran'~;lthe Legislative Analyst's office) providing them llith 
ba~kgrot.µt~ information on the initiative and the regressive 
natur9 ~f &fcise taxes. Due to the n•~es~ity for prompt 
attenti~~;~f this matter it was decided not to use Dave Doerr at 
this time·:--' This document 1.s being prepared now for d.t!liver:v to 
th~ LP.g~·aia-~iv~ Analyst's o:ffioe in !llid-to•late October. 

~ 
,~··~ -

Ii.mi S~Y TBROOGB TSE INITIATIVE QOALIJICATION DEADLINE - -., __ ~I · .. ; . ......._ ~:111 . 

Os;14opf t 
(See Attached Calendar) 

'\;•··-•..._ . .,..i 

~1~b thi:?: E.i.U2onm~~ .2f. 1bili :target. elJ'gQ't;:~on ~ ~ t-bv~mbi;r , 
l~~ t~nterim in1.,tiatiyj phase bAa ~ 11panded ~ , 
.u~.ru:~~1m@$:•lz fiv~ months i Jlma .t'52 Novembo.r). ~ !arlier li~: 
~•2je~1i2ri~l 2~~§g QS .thft J.Y.!Ut ~ electiOQ ~~ would h,av~ 
12.!~~.!S th~ !!l!i .21 th.t in.l:~.tUi initi~;tiv' ~b.A~~ in ~t:i I~l! !U: ~l:. 
~b~ l:!:t~:!: Jan~.tl:: ~ 19S8.-. Hilb :t.h.t ~ ~an:t.ial ~lee~!~~ d.:i!~ 
2! ~Q~~m~~r 19~~. ~ ~~ l~oking ~ A lA.A:t ROliibl' s:lAz !.!2~ 
~ll.Ui~~.ti:2.0. ot !:h.U ,issu~ 2t Jun~ 2.2.. l98S. 

f·,llr.wins ar~ .2.!.!X str3t~gl..fili ~ i~~1mated gygget f~r ~hsi .a,oj;i.: 
.ruialii1~~iQn Q~mB~i&n.:. ~~ ~ 12.!.l ~ cognizi~t 2i :the 
~.e·~nsli.:.t:!J~.i .t2 slAli A.US .th.I ateoomplllbments BJUlt,ated ~ !=i~ 
Biilgent ~~12.!ruli~w:~ bl.11 il: shqyld 12.s 2ointed ~ .thA.t J..:t i~ ~. 
t~~ling ~ thi.! amhl~·.liulA il'):!;j.-9u1Ufic,rtion £Y:2UJm ~l~n a.n' 
~~ S~.t..ri~d out ~ithio ~ ~~sourc~1 Alr@•~~ approyed ~ ~h~ E~s.Y~iY~ 
~mmill~~ 
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' ~1AL INTEREST AND ETHNIC GROUP OUTREACH PROGRAM 

!..'.~------· 

._I 

IhU ~in,volves ~la use 2.f. hilQlnics. bl4QkL grientals._ ; 
§eniors, ~ in going 1n.:t,Q tbeir r9§p9;~1ve communil,1~~. 
among ' ~e.rs, 1Q :E™n1 ~he anti-tobacco 1',u initiativ' 
campaig~cit1Q.!l..ill ~rogram. %}i.Jd,.prog~am 1.1 essential~ , 
~lillJ.f~4upp~tt in tdll:.ll.~ ats11 Awl !sa•PiDS ths1s lt•n; f&:Q.m 
becoming ~ti@t~ §.i&Ea.I§ :SL ~ propgngnt.L· : 

fBll '• 
-~ui~nt of additional ~inority, senior and labor field reps 
~rov,...eaoh with a scheciule of actiYities, as well as, all: 
n~cessa~r~·Bfckgroud material and educational %ools. 

COST: ~~O (Expenses) ,.._ 
·.-.-, 

-OrganL:::e--.:otir field operation directed by the minority s~nior and 
la.bcr. cojiiul tan ts w1 th ~lans to speak before community groups. · 
distri b•~li terature, meet with editorial boards and raise srnal:l 
~ontrib~td9.•s ag3inet th~ proposed tob.eeeo tax Initiative. 

COST: $4.000 (Expenses) 

::.~":;:, -Wri tr:: and print a generic brochure chroniclins the ineq•Ji ti-i!s 
:::::..:'.-;.11 .:rnd thr~at ,,f tho<?: proposed tobacco tax tni tiati ve for th~ use c.f: 

our fi~ld opecation be~innin~ distribution in Nov•mb4r. 

COST: (bas~d on 30,000 pi~ces) 
-design and typesetting .... $1,600 
-photocraphy ............... $1,500 
·-printing .................. $5,200 

-Begin devel~pment and production of a 12 to 
chronicling the inequities and· threat of the 
Initiativ~ f~r us~ by th~ field consult~nts, 
community supporters for use before groups. 

C05T: $~5.000 

15 minute vid-30 
proposed tobacco taY. 
minoriti<!s and 
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P.R./MEDIA CAMPAIGN 

t'i··; 

.:. ~--- . 

Although 1hl§. par~icula~ g1tagorx~ ia. ~ UlS2Jl.1 ~ coutQ ~ 
il easilt ~ :elagftd W1dl.l: ~ "hsources Limi~1tion Cam21igg .. : 
cat~gQ.tt il iA uni~ue in tbil ll dealt ~ ttehniSJ.!SS ~ ll: 
gj,,~ mail... adyertising &rui monex IQlJ..Qitati.s2.n.- All Q.f :thl. 
techq1~ d~1cussed ~ A.ta c1itical ~ ~~ttins 1.D.t.Q ~ 
~nti~ suppqr~!.tA.... o!:ther eeonQmioally ~ ~ .i!gnaturc~ 2.f ~ 
rn2ne~:U Ya E.roposed lnitiati"t• . : 

• I 

-Acquis~·ii of various special interest group lists i~ch1ding: 
-L~~ ls (ACLU, Sierra Club, Mother Jones, Prop. 65, P~ople 
fort• Am~rioan Way). _ ' 
-S~s CA.ARP, Hodern Mat.urity). : 
-L..-Jl'i {AFL-CIO). · 
-H!a~ir:s (MAPA, LOLAC, GI Forum). . . 
-ASTl'fis ( J ACL ) . 

,F-j ·~~~, 

T~_om~ation or these lists will form an invaluabl9 i·~source 
~~-~ cai11.o~·~~ctively be used i~ a direct mail and anti­
qualiiicajj.ion campaign. 

:1~~;~-~ 

COS1': . ~~; 000 
.!:-., 
~~, ' 

-Segin development and production of a direc~ mail program aimed 
at our i~f~~t groups previously identified and by Nov•mbe~ l, ' 
1987 b~ ?fi;li:';'.th• mail to ~ach. This will be very productive in , 
.:r".!atin~;o':~~fusi"n among those elements the proponents think they 
will easily g~t to .sign the petition~. We will be ereating : 
0.:')nfusion, con~ern and doubt in those areas th.at we know t.h~y 
~ill work first and the hard~st. · 

C05T: {bas~d on 775,000 pi~ces) 
-design of logos, ........ · .... $ 7, 500 
-p~oduction ..... , , ........... $127,000 
-p·:i.stag~ ...........•.......... $ 76,930 

-B~gin coordinat~d effort with the companies to educate, org~nize 
and solicit contributions from th-. companie.s "smokers .. mailing . 
lists. 

COST: c~mpani~s plu~ return envelope production and shipping of 
$9,500. 
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PERSONAL AND OON1IHMT!a\f3 
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-Be&rin locating ads in special interest periodicals in 0 1..tr target 
1roups1 such as, aenio~ publications, labor bulletins. liberal , 
journals and minority papers. The ad8 should begin appearing iri 
early Noveinber. · 

COST: 
-d~!ign ........................ $ 4,000 
-,plaa-nent .. , .................. 135, 000 ·-v"'"'.q'· r 

-Sign uf*.}. officially release the names of ou.r committee tc 
ensur~ ~~;;;Jianoe ~ith all applicable statutes. 

~~~ 
'~ 

.en '.ac~ RESOURCE LIMITATION CAMPAIGN 
._ A 

·iiad ~ . ' 
~l..!Jl2Y&:h....,.~~~"!rr er">s it ivfl dn2. success tu! program in this ~2 \li~; 
£.l rfltadl:: ~~o. 2.1.As1. ~ awn !:~~!. ™ ef fQlli 12 "1 thh.214 anl 
£2.tent,i~~eource~ they eouLd po~siblv •1aier A.W"1 £.!!t, ~ :t.h~i.t 
~rnn.t.~~ir~urcli!s l::!,~ !a!JAin& .tlam 1£ exp~nd their 'reseurct.s £n : 
~!llf<thitt.c}2th~r ~n g_y.OJ.lifirur ~ :t.9b1sso W l.niti:ativt;. ~­
Q~!~§ ,~,Jlii~ suc~gUJ.1.ll ~!need 2r1an~z~d medtc.inL. 
fu!.yd~nL]'J;~ ans1 ll~Q!: ~ llAl rull g1, t.hll 1iSY!l.&. ~~ u21 m~an 
~ ~ -. -~ 2.0. our ~'' l~ . M th! prop•2nen_ll ';.ec:om' m2..t~ · 
'i:iSJ2•'.H"3"¥!l<:~.:M\~ ?!ill t.lll.t av~r iPCt!!Ai!!lS: ;QtljSS\U.:S 2.!l th~!lie ~ 
21.bsn: &.r!2~.i :tg llns.mtlill~ as~ist t..bl.DL.. ~ amu effectiv~lz 
~2!.!!'.!~il :tr&ir ilfgrt~ !l.t. ~~er? 3alm~ 

:_-.:r--} -(;.:;ntinu8 daily r.:arnpaign to keep CMA, ffayd~n/F•:inda and Lab.:•r out. 
~~\~:t.;;; .. :~ rJf the !ni tiati ~;'!. 

-~ontract ~ith the two larrest signature gathering firms to k9~p; 
th~m away from the proponents of th~ Initiative. Inv~stig~t~ t~~ 
possibility of using these tirms to develop a "withdrawal 
p~tition" drive disqualify~ng those already signed up by th'! 
Initiative proponents. This is a very exciting concept. Althoi.tgh 
it has b~~n done in a limited sense at the local level, it has ; 
n~ver been done at the statewide level. We would basically send, 
~ur pros behind tha Proponent's amatuers and convince p~opl~ to 
sign withdrawal p~tltions, removing their names from the 
propQn~nt$ p~tition. This could be devastating ta the 
pr.,ponents. 
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It should be noted that there is definitely a potential downsid~ . 
to this program. Recardle~s, we need to tie up these two signa~~re 
gather inc f irras so that the proponents will be precluded fro111 :. 
using them last min·ut.e in an attempt to set the Initiative 1 

qualified. 

COST: $50,000 to $75,000 (Funds ~eeded to preempt American 
Petition Consultants and Kimball Management, Inc.). 

" ~ ... ·11 .... ,;.,·..:-
-Meet wff.h ~ack Henning of the AFL-CIO and explore the possibili~y 
of _r~aclfr.~~~a.mutual understanding ~et~een the Cal-OSHA : 
In1 tiatJv&--ana the tQbacco tax Ini t1ati ve. 

~·.:.~h-:~:! 
COST: ~t.gd>oo 

~~'.:l 
-~t ~~,~ component to charitable contribution analysis ~od~ 
tT\faiugh . all~nges .to their expenditure process. It is our 
~~tidlt t,9 throw up every roadblock we can and cayse the 
propon~~~to expend as much time and r~3ources as possible on 
thir.is ~tbe~ than the Initiative. 

~~ 

COST : ~:.~900 
....._....__ 

CONSULTING/ADMINISTRATION 

I 
'• 

. ' 

' 

lnQl~~ f~~ f..2~ ovtrall ma_n~g~men~ an~ coordi~~1i2n '.by A~~ 
Yi.·:i~i ~~~L. ~~iLU c;onsTJlting Q.z fA!:!l Kinp.e:f. ~.!lS YA;:io~ . 
;Qll~.!JJ,_~in~ f~l!:J. £l\id ~ .§.J?eCietl .intere;st ~ llhlli!;. gCA§l.\ltS.n!;~.._ I 

This ;alli·~~+.1.:2n ~ls" includes use~ Qi!:e lieilsen's la!! llim ~ , 
:l2.2.Lai:n.~ and adm.inin~ ill reporting req•1irements .t.Q a~:i!Jt:l 
the1 ~~ ~~l~ ~~ ~ i\9PtOP~i~!.! ~ection ~~ 

COST: $60,0QO 

November 

SFECIAL INTEREST ANO ETHNIC GROOP OUTREACH PROGRAM 
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-Begin monthly organi~ational meetings of ol.4r anti-tax troops to 
coordinate strategy and exeeution of our disqualification plan. , 
Inclu.de~n group will be leadership team .. minority/special 1 

interesyAld consultant& and petition company representatives.: 

COST: ~~O (Expenses) 

µ':a.. 
-Continua.! assroots program with aecelerated speakers g:ro1..1p -

$ . appear a . £ CO!:: ~O (Expenses) 

. s• Q.. 
~-;,;;;.r~ ' . 

. ·.--..... ~ .. 
•'.$7 ' 

;~:.s \ ~~2! .. 
'1~:d -.... .. ~ 

P.R./MEDIA CAMPAIGN 

~...IJ -c:r~ate and'"'. distribute to a.11 major California media a p1·ess kit: 
::·~ that. titndtud'esbf)ur bfr~chur1 e, op1 po~i tiodn ~ist1 ~ ltis

1
t of our t 

..... c.,m~i ~ym er~, 1 sea ana YSl.S an lmp 1ca ons. arg12mian s 
k:i".t!lll aga1n~t ~na-'. pr~v101.u1 prP.:SS. 
t~rli ~-=-

COST: $2,500 

-Sstablish striot guidelin•s and mechanisms for handling pr~s~ 
ini:J,uiri~s. 

~Begin ad pl3cament program. 

RESOURCE LIMITATION CAMPAlGN 

-Continu13 efforts with CMA, Hayden/Fonda, Labor and similar 
gr.,ups. 

I 

I 
~ 

. I 

I 
i 
I 

., ,, 
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-Begin to identif~ their petition circulation patterns and 
possibly begin withdrawal/signat~re .disqualifi<:ation program. 

-Contin~~~o explore and implement legal avenues regarding non-; 
profit Q,J'pni~ations aotivities in the campaign . ... 
COST: s~~o 

;:'.~ 

COST: 

'.~:-!::-!\)~ 

~~ml! 

-~~ 
. I 
_1li1:~ 

A 
.~ 

f!:~~oo 
~'~ 
.:._\~1 

....... ~, -<·,· 

CONSULTING/ADMINISTRATION 

D~oembe~ Ihru Qualification D~adline 

(Approximate Date June. 1, 1988) 

SPECIAL INTEREST AND ETHNIC GROUP OUTREACH PROGRAM 

-H0ld r~gular, frequent fi~ld meeting~ to eo"tinuously evaluat~ 
~nd «u~de consultants and patition company representativ~s. 

COST: $25,000 (Expenses) 

-c~ntinue c~mmunity outr~ach program. 
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P.R./MEDIA CAMPAIGN 

-By late February, replace· ad pro~ram . 

........ 
COST: ~~O 

r ~ 
, -p- 1 

-By eat"i¥~bruary, commission a second poll to test movemiemt ~f: 
su.pport/~P,.Jbsition to toba<:eo tax Initiative. This is critical 
to test ·-:~¢jipment and to assess arguments to determine which 
i.'3sues are 410:6t effect.ivie for each side in order to either-
3trengtb~ur attack or undermine ~heir campaign. 

cA~·l sr.t>OO 
'1.!'f:., ~I·~. 

) .0.i:4l I.. ,~,'fi.;'.!fl 

-Build ~--:pe.,;-sonal response file from our community p1:ogram, mail; 
a solicit).~on to all these expreesinK interest in supporting the 
anti-tax.l'.,q.,~f'paign. Create a voter file of names for use in 
fut•.tr~ '-d~ 

COST: (.Bai~d on 26, 325 names, or a.pproxirnately l. 5% of ·:>ris;inal : 
mail un~y~;,a). 

-p~~.4!f_i;:tion ...............•. $3, 700 
-p6stage .................... ss, 232 

-Reduc~ our univ~rse with e5ch mailing to those having ~xpressed; 
support for th~ ~nti-tax ~ffort following receipt of dir~ct m~11.: 
mail additional solicitation for financial assistance. 

COST: (Bas~d on 11,625) 
-pr~duction ........ , ....... 13,100 
-posta,e .... , ....... ,, ..... i2,55S 

-Continue disqualific::at.ion campaign right up to t.he final day cf , 
signature gatherini. 

-C~ntinue to solicit and educate "smokers" through companies 
lists and communication capabiliti~s. 

COST: C•.'>mpaniots plus S7, 500 data development and. '!nvelope 
prod~etion and shipping. 
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RESOURCES LIMITATION CAMPAIGN 

-Continue to lobby groups like CHA, Hayden/Fonda and Labor to 
li.mi t the proponents resources. · 

-......~ : 
-Lecal +~lvement program to occupy time and resources ot non; 
profit frro~onents. 

r-r; 
COST: l!J0-;1000 

.•.. j) 
f"i.... .• ·J~ 

:z:r.ri:q 
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CONSULTING/ADMINISTRATION 

-!ni tia.~!!j "KILL" fee. Bonuis to Paul Kinney if 
Initia~iv~ fails to qualify for the ballot. This 
the business . 

,..., ~r'"' • •.· · .. · 
I...~· ·,. ~-~ 

COST: .A.~,~000 

~-;8-~ 
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ROOM 719-H 
WASHINGTON. D.C 20201 
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Fax: (202) 260-1570 
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Cynthia Ric_e, Cynthia Daillard, Frank Seidl 

.. 
FAX NUMBER: 

FROM: Ripley Forbes 
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Senior Advisor to the Assistant Secretary for H ca Ith 

Total Number of Pages (Including Cover): ___ 2-0_ 
Additional Comments: 

Technical Assistance Meeting 
Retrieving, Cataloguing, and Analyzing Tobacco Industry Documents 

LOGISTICS FACT SHEET 

// 
1, 

The meeting will be held on September 11.1998, at the Hubert H. Humphrey Building. 200 
Independence Avenue SW. Room 705A, Washington, DC. The meeting will convene at 9:00 
a.m. and adjourn at 5:30 p.m. 
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In preparation for the September 11 Technicl Assistance Meeting, please find 
attached information outlining in greater detkil the major issues to be addressed. 

These materials include: 

1) Discussion Paper 
2) 7117 /98 Statement by President Clinton 
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I 
Executive mrder 

To Increase the Public Availability of Tobacco Documents: 
I 

Discussion raper 
On July 17, 1998, the President issued an Ex:ecu · ve Order highlighting the importance of 
increasing the accessibility of tobacco industry documents that have been released as a 
result of recent tobacco litigation and congressiobal subpoenas. Citing the potential value 
of these documents to the public health commun~ty, the Executive Order directed the 
Secretary of Health and Human Services to do tlie following: 

1 

2 

3 

Propose a method for coordinating revie ·of the documents and mahng available 
an easily searchable index and/or digest if the reviewed documents. 

Propose a plan to disseminate· widely th index and/or digest as well as the 
documents themselves, including expanded use of the Internet. 

Provide a srrategy for coordinating a br~d public and private review and 
analysis of the documen1s to gain critica~ public health information. Issues to be 
considered as part of this analysis incluc1f: nicotine addiction and pharmacology; 
biomedical research. including ingredient safety; product design: and youth 
marketing strategies. 

This paper discusses the background issues relelant to the Executive Order. 

A. 1. Background for Objectives 1 and 2 [Document Review, Indexing, and 
Accessibility] 

As the Executive Order states, "court cases and ttongressional subpoenas have forced the 
tobacco companies to make many of their docwyents public." \Vhile an enormous 
number and range of documents have become p~blic, gaining access to them is extremely 
difficult. The vast majority of documents are available only in paper format at the 
document depository in Minneapolis, Minnesod. A smaller number of docmnents, most 
of which are in the Minnesota depository, are avhllable through at least four primary sites 
on the Internet. The challenges in accessing the documents in a manner useful to 
researchers include: 

• 
• 
• 
• 

• 

a huge volume of documents 
duplicate documents 
public documents merged v.r:ith internal industry documents 
no "vay of searching documents by subjeft or key word 
no wa .... · to perform full-text document searches 
doc~ents are separately sorted by com 

1 
any requiring several databases to be 

searched for each area of interest. 
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Minnesota Document Depository 

The Minnesota Document Depository, negotiate and established as part of the settlement 
reached in May 1998 between the Minnesota Arlomey General and tobacco companies, 
contains documents acquired through discovery n the Minnesota litigation. In addition, 
an important element of Minnesota's settlement ·s that it specifies that other documents 
released or disclosed in any other U.S. smoking d health litigation are to be delivered to 
the Minnesota depository within 30 days of thei production in the other cases. This 
provision essentially turns Minnesota into a ''na ·anal repository" of tobacco industry 
documents. 

Although there is a rudimentary electronic searc engine that accesses an index (the ''4B 
Index") to these documents that can be used onl at the depository, the documents 
themselves are not in electronic format. Visitors to the depository can have documents 
copied or electronically scanned at their ov.-n ex ense. 

The depository holds approximately 26,000,000 pages stored in 11,600 boxes. This 
translates to approximately 3,833,038 documen , broken do'Wll by company as follows: 

Philip Morris 
RJ Reynolds 
Brown & Williamson 
American Tobacco 
Lorillard 
Ctr for Tobacco Res 
Tobacco Institute 

1-433,802 docum nts 
. 780,825 docurnJnts 
516,566 doc 
488,110 doc 
305,246 doc 
204,063 doc 
104,453 doc 

There are also 170 boxes of Liggett Group doc ents that are not indexed by the 4B 
Index and are not listed above. 

The Minnesota documents can be further subdi ided into more specific groupings based 
on their usage in the trial. The plaintiffs atto ys selected approximately 1 - 2% of the 
total 33,000,000 pages to use in the trial (26,00V,000 pages are stored in the Minnesota 
depository and 7 ,000,000 pages are stored in GUildford, England). These were copied 
and further processed by the firm representing innesota (Robins, Kaplan, Miller & 
Ciresi), and these documents are referred to as e Minnesota Select Set. It has been 
re rted that the Min s ta Sele et has e obra· b Te and that n~ortiu 

of AG' s offices have put the documents on CD. ROM for use bv other states involved in 
litigation. Many of the Minnesota trial exhibit~ (approximately 3,000) used by the 
plaintiffs were selected from the Minnesota Se ect Set 
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Internet Sites 

The four primary Internet sites are the House epresentatives Commerce Committee 
Site; University of California site for Bro'\Ml & illiamson documents; the Tobacco 
Resolution site; and the Blue Cross/Blue Shi~L of Minnesota site. Most documents at 
these sites are found in hard copy at the Minn~s ta depository, with the exception of the 
approx~matel~ 39,0~0 privileged docUm.ents dn he House of Representativ:~ Commerce 
Corrumttee Site; vanous small caches of docukntnts~ 7 ,000,000 pages of Bnt1sh American 
Tobacco (BAT) d,~cuments o~:y available for,vi wing at the depository in Gui~dford, 
England; and the Category II · trade secret doc ents returned to the companies by 
Minnesota. 

A. 2. Background for Objective 3 [Analysis] 

Releasing and cataloguing tobacco industry documents will only be useful if they undergo 
systematic analysis and this results in publicatidn in the scientific and lay literatures. The 
previously secret information could be reviewed and analyzed by scientists from a wide 
range of disciplines. The reports that result frorh this analysis would be helpful in 
shaping future tobacco control policies and pro ams. Publication of these analyses could 
also make major contributions to the science of obacco control. 

A few such analyses have already been prepare 1.:zJ.45
•
6

• The first analysis, which 
described documents from the Brown and Willi son Tobacco Company, concluded: 

'These documents ... show that B& and BAT recognized more than 30 years 
I 

ago that nicotine is addictive and that tobacco smoke is "biologically active" (e.g., 
carcinogenic). " 1 

The public health research community has ex ined the health effects of tobacco use and 
particularly cigarette smoking. Cigarette smoki g has been causally linked to a variety of 
cancers, lung diseases and cardiovascular dise es. Exposure to tobacco smoke has been 
linked to increased respiratory illness among inlfants and to lung cancer in nonsmoking 
adults. The addictive nature of nicotine has be n well documented. This research has 
advanced in the absence of knowledge of the c ntent of tobacco products and the 
industry's product research and design data. 

The tobacco industry has maintained a visible '}lld often not-so-visible presence in 
tobacco-related policy arenas at the Natiooal, st.ate and local levels. Knowledge of the 
extent to which tobacco industry influence has eached decision makers may lead to a 
better understanding of the formulation or lack of formulation of sound public health 
policy. This includes policies on advertising d promotion of tobacco products, tobacco 
taxation and pricing, and agriculture. 
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B. 1. Challenges to Objectives I and 2 

Specific to the Documents 

Bibliographic Control (document identifi ti n and duplication) - One of the greatest 
problems with both the Minnesota documentslartd the documents on the web is 
uncertainty as to the actual number of unique tlcpuments. Because the doclll!lents were 
provided individually by company, there is cob;derable cross-company duplication. 
Additionally. individual companies provided -k at appears to be multiple copies of many 
documents, but t~ere ~ay ~~ minor but ~igniflc t changes ~ong what appears to be the 
same document. fhe mab1hty to determine ilie umber of unique documents in the 
depository or on the Internet is known as lacklo bibliographic control. 

Subject Control (document scope and subj c content) - Another significant challenge 
is lack of subject control of or subject access~ e documen!s. The only way to search 
documents by subject (except for B & W doc ents available at UCSF) is to search the 
title field of the index or the specific Request N mber field when available (the Request 
Number field refers to the subject nature of th~ 

1

equest for discovery made during the 
Minnesota trial). The Request Number field if qflimited value because in many 
instances the requests for discovery "I.Vere ver)j broad and the request numbers were coded 
and provided on the index by the companies ?I selves. The documents are not full-text 
searchable eit:her via the Internet or through e B Index at the Minnesota depository. 

Public Domain Documents - Many of the d c ments provided by the companies are 
publicly-available such as government report and journal articles. These public domain 
documents clutter the collection, making it m r difficult to find documents not 
previously made public. These public docu s need to be deleted to improve 
usefulness or a criteria established for determi · g which public domain documents to 
keep_ 

Specific to the Process of Making the Docume ts Publicly Accessible 

C · · s i bl. a - I · · · d k-ompetlt1on - evera pu ic an pnvate ·or izanons are, to vanous egrees, wor mg 
IO make the documents more easily searchab e d accessible. However, it is not clear to 
what extent these efforts will benefit the pub ic 

A number of private electronic publishers ar a empting to convert some documents to a 
form.at that allows for full-text searching and di play of the documents. We are unsure as 
to -..vhich documents (e.g., privileged docum t , Minnesota Select Set docwnents, trials 
exhibits, etc.) are being converted and the su

1

c
1 

ss of these ventures. We do know that 
these electronic publishers are trying to sell do ument subsets on CD-ROM for several 
thousand dollars each. This price may be pr 

1 

h.bitive to many users. 
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It is our understanding that law fums represe~ ~g Minnesota and other states have 
organized the Minnesota Select Set into datab 

1 
!(s) which allow them 10 search for 

specific types or subjects of documents. Othe' iJw firms representing private litigants 
have also developed databases t~ assist them:.· 

1 

fSing the docwnents successfully in 
court. These databases are considered propn · azy to the firms who produced them and 
become part of each firm's unique capabilitie t market themselves as litigators against 
the industry. Additionally, the databases and: exes developed for litigation purposes 
may not be ideally suited for tobacco control: e archers and the public. 

Researchers and advocates also have competi iv interests and are looking at this wealth 
of information on the industry as an opportuni for research and publication. 

Resources - The ultimate electronic accessibi it of all of the documents in a format 
useful to researchers will be e:x"tremely expen i and labor-intensive. Estimates for 
automated efforts such as scanning and optic I haracter recognition (OCR) vary from .50 
to $1.00 per page. However, using individu · s code or subject index documents is also 
very labor intensive and expensive. On the a: e~age about 2-3 documents can be subject 
coded/indexed per hour; simple indexing wi uhique number, date, and document type 
may be accomplished at the rate of 7-8 doc . e~s per hour. Duplicate checking alone is 
a massive task. These estimates do not addre s e costs involved in making the eventual 
index to the documents or the documents th s lvcs available and searchable on the 
lnrernet. This would require document mana ement software and database search and 
retrieval software to be available on an Inte 

B. 2. Challenges to Objective 3 

Complete analysis of documents currently av · ble will take years, or perhaps decades to 
complete. A thoughtful understanding of thi~eKtensive task should guide the 
development of the cataloguing task discuss, tn the previous section. Consideration of 
likely topics for analysis and the top prioritie fj:>r this undertaking will determine the 
major categories of the cataloguing and absttkrng process. 

The Minnesota court decision ordered tobac o "ndustry documents be designated to 
twelve categories among which the followin tegories may be of specific interest to 
OHHS: science, anomey-related involveme t n smoking and health~ public statements 
made by a defendant or by the industry regar i g smoking and health, documents 
referring to children, documents relating to o emment regulatory activity; documents 
relating_ to patents or the EPA. It may be dif 1ctlt to initially ass~ss !nte~est in other 
categones of documents because of the gene ty of the categonzat1on, i.e. documents 
that on their face do not indicate they were 'I'i ten or received by an attorney. 
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C. 1. Ways to Achieve Objectives I and 2 

1. Develop ~tandardized procedures for ocument processing (indexing, 
abstracting, and classification). , l 
With analysis and processing of doc~e ts already ongoing by various entities, 
guidelines need to be developed and~~ 1 

ed to ensure consistency in processing. 
Guidelines are needed for formatting tf.f e existing and future analyses and 
processing records into a common da#b e structure. These include guidelines 
for data elements. field structure, con~# of abstracts, consistent language for 
subject indexing and/or classification[iJ ignment, a unique numbering system, 
and other data elements deemed as n~J sary to uniquely describe each document. 
The guidelines developed could be di*ffninated to all researchers and technical 
information specialists/librarians wortfng with the documents, and consensus for 
standardization of the process could ~e jspught. Additionally, a long-term system 
for the ongoing processing and disse~ination of documents may need to be 
established in order to process new d~ 1 1 encs as released. 

I 

I 
\l/ith regard to indexing. the indexing idelines could build on CDC s Office on 
Smoking and Health Thesaurus. I 

I 
2. Leverage legal routes to increased~ ment accessibility. 

The Minnesota settlement set.a preceh tin negotiating the document depository. 
Srnte Attorneys General could be encR ~aged to negotiate even greater document 
accessibility in future settlements by ~J anding convenient access to documents 
electronically, optimally in a full-texts chable format with subject and other 
indexing provided. 

Other legal cases may be in a positio, 
1 

consider document accessibility as part 
of settlements and could be encoura d o pursue this. In addition. national 
legislation may once ~gain be propo~ d d coul~ ~~esent an o~por:unity to . 
include assurances of increased doc ~ t access1b1hty. The guidelines described 
above could be used to guide policy 1 ers as they negotiate terms of document 
release and formulate policy. 
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3. 

4. 

5. 

6. 

7 j 
Consolidate and enhance value of e i~ ing electronic information. 

Although th.ere are difficulties in usinl Lle Internet sites currently available, some 
valuable documents can be found rela i-bly easily. While these sites will not meet 
all of the needs of researchers involve ~~-depth research projects, they do provide 
access to i~onnati~n ~f value ~o man~~~ th~ public health co~un_ity. One 
problem wnh the sites is knowing the# /lbcat1on, content and hmltat1ons, and 
knowing how best to use them. A sin · e ntemet site that provides general 
descriptions of the nature of docume!Jns ey contain, guidelines for their use, and 
offers links to the sites could greatly · rove their value. 

Convene and coordinate Federal ag ncies to ensure sharing of resources and 
information. 

A number of Federal departments and ~encies have expertise to offer in many of 
the areas involved in this issue, such ~ocument processing, archiving, and 
indexing. These agencies include the artment of Justice, National Archives, 
National Institutes of Health (includi. ~e National Library of Medicine), and the 
Centers for Disease Control and Prev 1~~on. Additionally, some Federal agencies 
are already taking steps to increase do pPient accessibility. An inventory of 
Federal expertise and activity needs t 1 compiled to ensme coordination of 
efforts, efficient use of resources, and dardized procedures. 

Monitor and coordinate activities df 

1 

her agencies and organizations. 

Much expertise and activity on docJent accessibility also exists outside of the 
Federal government. As discussed a~~1e, state governments (especially the 
Minnesota Anorney Gene_ral)~ pri~atel~ r-profit organizations, law fi.~s, and not­
for-profit groups have an interest m "f~ have begun to develop strategies to better 
utilize the documents. These efforts cpHd be monitored, coordinated to the 
greatest degree possible, and encourardl to follow standardized procedures. 

Monitor.new technologies to gauge~ plicability to document accessibility. 

The technical issues involved in the~· I agement of such a massive universe of 
documents are complex and constant )(fhanging. Interest of private for-profit 
firms in providing this technology is 10 h. Technological developments and the 
capacities of various private entities. 

1 J~d to be constantly monitored to 
understand capabilities and costs. 
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C. 2 Next Steps for Achieving Objective 

Tobacco Industry documents could be analyz o gain scientific and technical 
knowledge in at least the following areas: ni ne phannacology, nicotine addiction, 
health consequences of tobacco use, tobacco~ uct additives, tobacco product design 
and manufacturing, product packaging, adve · · g and promotion, agriculture, marketing 
re~ear~h, disruption ofp~blic health program 

1 

d interven~ion activities, mani~ula:ion of 
scientific processes, environmental tobacco sxhb e, and policy research. Scientists m the 
above disciplines could review the industry j~J:1 ents and assess the scientific validity 
and the application of the industry's findings: 

Initially, experts could be identified who are ently analyzing or planning to analyze 
tobacco industry documents. A centralized i 

1 

tory of analyses in the scientific 
literature could be maintained to monitor pro s toward the Department's goals. 

D. Discussion of Technical Options Related r Objectiv., 1and2 

This Executive Order calls for a method for •~rdinating review of the documents and 
making them available through an easily searthable index and/or digest of the reviewed 
documents. There are at least two methods ~Jtlcould be used to "review" and "index" 
the documents. The first one is to convert the ttbcuments into a machine-readable format 
using automated technology such as OCR (Obn· al Character Recognition). Although 
many errors can result from OCR, this proce· ·ould allow for searching the entire text 
of documents. The second method is to have · ividua.ls read and index the documents 
and prepare machine-readable document ,4 that contain subject indexing terms and 
other unique elements to describe each docuin~rt. Once loaded into a search and retrieval 
database system on the Internet, either ofthe~J methods would_ enable researchers and the 
public to g.ain me~i~gful access to.the doc_wA ts. O~er possible ~roces~es for 
document ··review' mclude use of mnovat1vel mergmg technologies which need to be 
explored. Below are various technical optio 1 ~ hich employ the traditionally used 
processing methods in various combinations 
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1. Full-text Searchable Database on the In et: 

la) Process all 26,000,000 pages of the M esot.a documents into a full-text 
searchable database 

1 b) 

le) 

Requirements: Scanning, OCR, Doc nt Management Software, Search 

softv.rare l 
Advanrages: Would be able to classi cuments into broad categories for further 
research and would enable the public Eve access to the documents without 
much individual processing of docwn s. 
Disadvanrages: Large proportion of dt 

1 

rnents may not be OCR' d because of 
poor document quality or hand"vritten w to handle these? Extremely resource 
intensive ;md may not be necessary to1 r=h needs. 

Exclude publicly available documents rfm Option l and process as above. 
Advantage: Database is easier to use ·er fewer documents. 
Disadvantage: More resources neede J weed out the public documents. 

Process a subset of the Minnesota doc ents available into a full-text searchable 
database. 
Requirements: Determine v .. ·hich subs- most valuable, e.g. Minnesota Select 
Set, Bliley privileged documents, tri ~ibits? Scanning, OCR, Document 
Ivlanagement Software, Search so~- f 
Advantages: Provides a useful sampl f the documents to the public; maybe 
useful for leveraging resources as tho e in tobacco control and others would see 
the importance of this document coll tn. Would require fewer resources than 
above_ \\Tould provide a basis for the r search community to continue to further 

re~w~m~~- I . 
Dlsadvanrages: No assurance that the ubset selected would contam the most 
valuable documents. Would still lea\ l majority of the documents less 

accessible. l 
2. Database Searchable on the Internet b)' dex Terms or Classification 

2a) Scan images of documents and index~ ire Minnesota depository collection using 
common indexing language, excludi ublicly available documents. Subject 
indexing would allow searches on sp i ic subject terms using Boolean logic. 
Requirements: Scanning, intensive labbf, thesaurus of common index terms, 
database management software and sb~ch software 
Advantages: Provides specific subjec ccessibility of the documents 
Disadvantages: Resource intensive 
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2b) 

2c) 

Scan images of documents and classi tire Minnesota depository collection 
into broad topics, excluding publicly lable docwnents. Classification would 
allow searches for documents on a· fe broad subject topks such as nicotine 

addiction or advertising. 11 

Requiremenrs: Scanning, labor, broad ~1 ssification scheme, database 
management software and search so e 
Advancages: Enables searching by bro a topic areas and allows researchers to 
apply index terms when reviewing an alyzing the broad topic areas. 
Disadvanrages: Difficult to access s fie topics or cross-categorical documents 

Develop common guidelines for inde i ~.abstracting, classifying, and analysis 
(as discussed in Guiding Prindples aWvt) and disseminate among researchers. 
Advantages: Promotes coordination JJ educes redwidancy of efforts. Could 
create a broader interest in the docum ~- among various academic disciplines, 
e.g .. library science, marketing, info 1~tion technology 
Disadvanrages: Without sufficient a ent from researchers, could result in a 
piecemeal system. No guarantee that delines will be uniformly applied or 
consistently used. 

0/ 1 CJ 
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3. Consolidate and Enhance Documents rrenth· Available Electronically , , ; . 
3a) 

3b) 

3c) 

Consolidate and facilitate searching o ~e Minnesota documents by merging the 
4B Indexes, "deduping" the Minneso tcuments, developing a criteria for 
inclusion of publicly available docurJ ts, and loading the 4B Index on the 
Internet. ' 

Requiremenrs: El~ctr~nic versio~ of ':Index~ labor t~ review merged indexes 
and make determmat1on of duplicate d publicly available documents. 
Advantages: Makes searching the Mi esota depository possible for anyone with 
access to the web. 
Disadvantages: Users must still go t 
or request copies of documents prior t 

Download scanned images of docum 
convert into a database structure usin 
transfer to CD-ROM. 
Advantages: Many functions can be 
Disadvantages: Can only work with' 
overwhelming and time intensive to 
documents across Internet sites. 

innesota to view the results of their search 
viev.-ing the documents. 

s currently available on the Internet, 
1ri.dexing and classification guidelines, and 

I' 
~formed from remote sites. 
at is available on the web. Can become 
'TI.load lots of images. Must «dedupe" the 

Add value to existing websites by ere ing a single site ""ith links to the existing 
website along with search hints for u 

1 g the sites and general description of the 
scope of documents available from e i site. I!: Advantages: Builds on existing acces · ecbanism; less resource intensive 
Disadvantages: A large portion of do ; ents are not currently accessible on the 
web. 

4. Combination Plan of Full-rext Searcha el Database with Indexing and Subject 
Classification 

4) Hybrid plan which combines full-tex 
portion will not be processed by OC 
print, hand'INTitten notes, etc.) / 
Advantages: Provides most effectiv4 
user can use index terms and text V.·9 
Disadvantages: Extremely resource i 

earching along with indexing since a 
echnology without error (poor quality 
I 

~ans of searching the documents because 
S to limit search. 

r, "l.J 
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E. QUESTIONS TO ADDRESS - OBJECI IVES 1 and 2: 

I) Would an "Internet road map~ to tliLarious web sites be a good fint step to 
undertake? 

2) 

3) 

Can improved document accessibi~ • (including providing scanned indexed 
images) be put on the table in ongo · g.settlement negotiations between state 
Attorneys General and tobacco coi anies? 

Can guidelines to improve docume accessibility be incorporated into future 
proposed national tobacco legislati ? 

4) Can Minnesota make public an ele onic version of the 4B Index? 

5) 

6) 

7) 

8) 

9) 

Can each company's 4B Index be ged into one index? Is this a viable 
option to assist document "dedupinbfof the complete collection? 

Does the entire universe of docume s need to be processed o'r would it be 
useful to process subsets such as th innesota Select Set, trial exhibits, or 

I 
any other ~mall subset collection in :rrementally? 

How can the documents be sorted broad classification scheme so they 
I . 

would fit into the larger collection ut stand alone as a subset that individual 
researchers could then further catJ 11

gue, subject index, and abstract 
according to specific criteria? . , 

Can the Minnesota AG negotiate f her to obtain more services from the 
defendants, such as merging the 4 

1 
ndex or scanning of the documents? 

For example, the Minnesota deposi Jry is overseen by the presiding judge 
and is currently being run similarl~ to its operation prior to being a public 
facility. The conditions of its oper · ~n potentially could be altered to better 

serve the needs of the public healti iommunity. 

\Vhat venues can be used to disse ate the documents and resulting 
research to the public? 
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QUESTIONS TO ADDRESS - OBJECT! . 3: 

11) \Vhat are the appropriate analyses• be undertaken? How should they be 
prioritized? 

12) 

13) 

14) 

15) 

16) 

\Vho should conduct the analyses? · 

What analyses are currently under~ ay? 

How should analysis of documents U coordinated? 
I 

\\'hat incentives can be used to ens analysis of the documents'! How 
should these incentives be provided. 

Who should be the audience(s) for I issemination of document review 
findings? 

17) How can review and analysis of doeu ents best serve public health 
programs and interventions? 

f""M\.:rC. 
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THE WHITE HOUSE AT WORK 
I 

Friday, July 17, 1998 

PRESIDENT CLINTON: 
PROTECTING AMERICA'S YOUTH FROM TOBACCO 

i 

Lee's agree on at least one thing: Children are not the.future of ow tobacco 
companies. They are the future of America. We must not let their future, or 
America's future, go up in smoke. ' 

President Bill Clinton 
July 17, 1998 

Today, President Clinton signs_ an Exeeutive Memorandum directing the 
Secretary of Health and Human Services (HHS) to coordinate a public health 
review of tobacco industry documents and develop a plan to make the 
docwnents more accessible to researc~rs and the public. The President also 
announces that the Department of Justfoe will file a brief in support of the State 
of Minnesota's efforts to make the tob~ industry's own, currently existing, 
computerized index to these document$ available to the public. Through these 
actions, we can use the industry's darkest secrets to save a new generation of 
children from this deadly habit. · 

Most Tobacco Documents Are Not Readily Accessible. For decades, the 
tobacco companies sought to hide from the public the truth about the dangers of 
smoking and the industry's own efforts~ to target children. Documents that have 
been released show that even as tobacc.p companies denied the addictive nature 
of nicotine, they conducted secret rese¥ch in their labs and devised marketing 
strategies to addict children to smoking.· These documents are the tobacco 
companies' legacy of shame; however,.;most of these documents are not readily 
accessible by the public. : 

A Presidential Plan For Public AcceSs To Tobacco Industry Documents. 
President Clinton is directing the Dep~ent ofHe.alth and Human Services to 
devise a plan to make these documenl51 more accessible for all Americans. The 
President is calling on HHS to create ~ plan that would: 

• Propose a strategy for coardinacing the review of tobacco documents and 
make them available through an\~ily searchable index and/or digest of 
the reviewed documents; 1 

• Devise a plan ro widely distribuie. the index an.di or digest as well as the 
documents themselves, includingi expanded distribution on the Internet; 

• Provide a strategy for coordina~ing a broad public and private review 
and analysis of the doc~ents tQ gain critical public health information. 
As part of this analysis, issues to be considered include, an analysis of 
nicotine addiction and phannacol<>gy, biomedical research, product 
design, and youth marketing strategies. 

Access To Documents Will Lead Tolfdditional Research. By making these 
documents widely available, ~e pubtic:

1
and private sector will benefit: 

'I 

• Public health experts can desigti, in.ore effective anti-smoking strategies 
by studying marketing plans in these documents; 

7/17/98 1:34 Pl 
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by the tobacco industry for use during litigation. The tobacco industry 
has fought to prevent the release of this index. It is the industry's 
road map to its own docwnents and could improve significantly the ability 
of public health experts, scientists, State and Federal officials, and 
the public to search through industry documents. 
The bipartisan comprehensive ~obacco legislation recently considered in 
the Senate contained strong provisions tor public disclosure of tobacco 
industry documents. While I will continue to fight to enact 
comprehensive tobacco legislation, I am determined to move forward ~o 
protect America's children from tobacco. 

more 

{OVER} 

2 

Therefore, I hereby direct you, working .with the Attorney General, the 
States, public health professionals, librarians, and other concerned 
Americans, to report back to me in 90 days with a plan to make the 
tobacco industry documents more readily accessible to the public health 
community, the scientific community, the States, and the public at large. 
This plan should: 

(1) Propose a method for coordinating review of the documents and making 
available an easily searchable index and/or digest of the reviewed 
documents. 

(2) Propose a plan to disseminate.widely the index and/or digest as well 
as the documents themselves, including expanded use of the Internet. 

(3) Provide a strategy for coordinating a broad public and private review 
and analysis of the documents to gain critical public health information. 
Issues to be considered as part of this analysis include: nicotine 
addiction and pharmacology; biomedical research, including ingredient 
safety; product design; and youth marketing strategies. 

To help ensure greater access to these documents, the Department of 
Justice plans ~o file an amicus brief in the trial court in support of 
the State ot Minnesota's motion to unsea~ the industry-created 4-A index. 

I remain committed to using every power of my office to protec~ children 
from the dangers of tobacco. Through these actions. we can use the 
industry's darkest secrets to save a new generation of children from this 
deadly habit. 

WILLIAM J. CLINTON 

Go to previous day 
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Jerold R. Mande 
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Record Type: Record 

To: Cynthia Dailard/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: 
Subject: Documents 

The report could be improved by editing it to speak to a broader public audience including the 
press. The current document spends too much time insuring HHS is not committing to do more 
work than it believes it can promise or maybe not offending those outside government already 
working on this matter, and thus is not as affirmative as it could be in its tone. For example, why 
uses phrases such as "organize the establishment" in II. 1. A., or why in the sixth bullet, does the 
word "ultimately" appear? Why not just say we will establish or initiate an Internet site and we are 
going to provide the search engine. The goal should be to lead policy in this area by providing a 
crisp, compelling vision, not to insure that we can't be criticized for promising more than we 
deliver. There seems to be little harm in being bold. 

To make a compelling case, the document should provide a compelling presentation of the problem. 
A better discussion of what the world used to look like, and what it looks like today, should lead 
the reader to anticipate and thus support our vision of the future. Adding a graphic presentation of 
the problem that illustrates the current world and the future world, would reinforce the text 
presentation. An illustration could be added picturing the scattered locations of the documents 
today and how many are in each place and then there could be a picture of a someone at a 
computer terminal with all of the separate boxes from the first illustration linked together. 

We should add a new section to next steps designed to make certain that no important class of 
documents is sitting in a box while we go about automating the documents we know already to be 
important. It could be entitled: insuring the discovery of important documents. It should include a 
component where documents identified as important during the review of current documents could 
be sought even if it means going back to the industry. 

I'm reluctant to propose more without consulting more knowledgeable individuals, but I am 
reluctant to contact them for fear of giving the impression of a process outside the one HHS is 
running. 


