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1 "(C) the effectiveness of tobacco product 

2 cessation techniques and devices 011 the market 

3 on the date on which the proposed performance 

4 standard is -being considered; and · 

5 "(D) any other factors determined appro-

6 priate by the Secretary. 

7 "( 4) PREPONDERAi.~CE OF THE EVIDENCE.-A 

8 determination under paragraph (2) with respect to 

9 the elimination of nicotine, or an action that would 

10 have an effect comparable to the elimination of nico-

11 tine, shall be based upon a preponderance of the evi-

12 dence as demonstrated, upon the request of a manu-

13 facturer, through a Part 12 hearing[1] or notice 

14 and comment rulemaking as required under title 5, 

15 United States Code. Any such determination, and 

16 any determination by the Secretary with respect to 

17 a petition filed for an administrative review of the 

18 modification, shall be subject to judicial review in 

19 the United States District Court for the District of 

20 Columbia. [Should provisions of section 517 of 

21 FDCA apply1] 

22 "(o.) PHASE-IN.-A performance standard de-

23 scribed in paragraph (1) shall be implemented dur-

24 ing a 2-year phase-in period beginning on the date 

25 on which all administrative or judicial action pro-
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I vided for under this chapter with respect to the 

2 standard is completed. 

3 "(f) TOBACCO CONSTITUENTS.-The Secretary shall 

4 promulgate regulations for the testing, reporting and dis-

5 closure of tobacco smoke constituents that the Secretary 

6 determines the public should be informed of to. protect 

7 public health, including tar, nicotine, and carbon mon-

8 oxide. Such regulations may require label and advertising 

9 disclosures relating to tar and nicotine. 

10 "SEC. 908. REDUCED RISK PRODUCTS. 

11 "(a) MISBR.A.i.\l'DING.-Except as provided in sub-

12 section (b), the regulations promulgated in accordance 

13 with section 904(a) shall require that a tobacco product 

14 be deemed to be misbranded if the labeling of the package 

15 of the product, or the claims of the manufacturer in con-

16 nection with the product, can reasonably be interpreted 

17 by an objective consumer as stating or implying that the 

18 product presents a reduced health risk as compared to 

19 other similar products. 

20 "(b) EXCEPTION.-

21 "(1) IN GENERAL.-Subsection (a) shall not 

22 apply to the labeling of a tobacco product, or the 

23 claims of the manufacturer in connection with the 

24 product, if-
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1 "(A) the mmmfacturer, based on scientific 

2 evideHce, demonstrates to the Commissioner 

3 that the product significantly reduces the risk 

4 to the health of the user as con1pared to other 

5 similar tobacco products; and· 

6 "(B) the Commissioner approves the spe-

7 cific claim that will be made a part of the label-

8 ing of the product, or the specific claims of the 

9 manufacturer in connection with the product. 

10 "(2) REDUCTION IN HARi'.\I.-The Commissioner 

11 shall promulgate regulations to permit the inclusion 

12 of scientifically-based specific health claims on the 

13 labeling of a tobacco product package, or the making 

14 of such claims by the manufacturer in connection 

15 with the product, where the Commissioner deter-

16 mines that the inclusion or making of such claims 

17 would reduce harm to consumers and otherwise pro-

18 mote public health. 

19 "(c) DEVELOPaIBNT OF REDUCED RISK PRODUCT 

20 TECHNOLOGY.-

21 " ( 1) NOTIFICATION OF COMi'.\IISSIONER.-The 

22 manufacturer of a tobacco product shall provide 

23 written notice to the Commissioner upon the devel-

24 opment or acquisition by the manufacturer of auy 
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1 techllology that would reduce the risk of such prod-

2 nets to the health of the user. 

3 "(2) CONFIDENTIALITY.-The Commissioner 

4 shall promulgate regulations to provide· a mannfac-

5 tnrer with appropriate confidentiality protections 

6 i.vith respect to technology that is the subject of a 

7 notification under paragraph (1) that contains evi-

8 dence that the technology involved is in the early de-

9 velopmental stages. 

10 "(3) LICENSING.-

11 "(A) IN GENERAL.-With respect to any 

12 technology developed or acquired under para-

13 graph (1), the manufacturer shall permit the 

14 use of such technology by other manufacturers 

15 of tobacco products to which this chapter ap-

16 plies. 

17 "(B) FEES.-The Conunissioner shall pro-

18 mulgate regulations to provide for the payment 

19 of a commercially reasonable fee by each manu-

20 facturer that uses the technology described 

21 under subparagraph (A) to the manufacturer 

22 that submits the notice under paragraph ( 1) for 

23 such technology. Such regulations shall contain 

24 procedures for the resolution of fee disputes be-

25 tween manufacturers under this subparagraph. 
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1 "(<l) REQUIHE~rnNT OI·' lYL\0:lfl.'ACTUtrn i\ND l\L\R-

2 I<ETING.-

3 "( 1) PunPOSE.-It is the purpose of this· snb-

4 section to pi·ovide for a mechanism to· ensure that 

5 tobacco products that are designed to be less hazard-

6 ons to the health of users are developed, tested, and 

7 made available to consumers. 

8 "(2) DETERMINATION.-Upon a determination 

9 by the Commissioner that the manufacture of a to-

10 bacco product that is less hazardous to the health of 

11 users is technologically feasible, the Commissioner 

12 may, in accordance with this subsection, require that 

13 certain manufacturers of such products manufacture 

14 and market such less hazardous products. 

15 " ( 3) rtLu~UF ACTURER.-

16 "(A) REQUIRE;\IENT .-Except as provided 

17 m subparagraph (B), the requirement under 

18 paragraph (2) shall apply to any manufacturer 

19 that provides a notification to the Com.missioner 

20 under subsection (c)(l) concerning the tech-

21 nology that is the subject of the determination 

22 of the Commissioner. 

23 "(B) EXCEP'I'ION.-The requirement under 

24 subparagraph (A) shall not apply to a ma.nu fac-

25 turer if-
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1 " ( i) the mauufactu rer elects not to 

2 manufacture such products and provides 

3 notice to the Commissioner of such elec-

4 tion; and 

5 "(ii) the manufacturer agrees to pro-

6 vide the technology involved, for a commer-

7 cially reasonable fee, to other manufactur-

8 ers that enter into agreements to use such 

9 technology to manufacture and market to-

10 bacco products that are less hazardous to 

11 the health of users. 

12 "(4) ACTION BY PUBLIC HEALTH SERVICE.-If 

13 no manufacturer elects or agrees to manufacture 

14 and market tobacco products that are less hazardous 

15 to the health of users through the use of technology 

16 available pursuant to this subsection within a rea-

17 sonable period of time, as determined appropriate by 

18 the Commissioner, the Commissioner, in consultation 

19 with the Secretary and acting through the Public 

20 Health Service, shall, either directly or through 

21 grants or contracts, provide for the manufacture and 

22 marketing of such products. [Is this the correct pol-

23 icy?] 

24 "SEC. 909. GOOD MANUFACTURING PRACTICE STANDARDS. 

25 "(a) AUTHOIUTY.-
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1 "( 1) IN GENERAL.-The Secretary may, iu ac-

2 cordauce \vith paragraph (2), prescribe regulations 

3 requiring that the methods used in, and the facilities 

4 and controls used for, the manufacture·,· pre-pro<luc-

5 tion design validation (including a process to assess 

6 the ·performance of a tobacco product}, packing, and 

7 storage of a tobacco product conform to current 

8 good manufacturing practice, as prescribed in such 

9 regulations, to ensure that such products will be in 

10 compliance with this chapter. 

11 "(2) REQUffiE~IENTS PRIOR TO REGULA-

12 TIONS.-Prior to the Secretary promulgating any 

13 regulation under paragraph (1) the Secretary 

14 shall-

15 "(A) afford the Scientific Advisory Com-

16 mittee established under section 906 an oppor-

17 tunity (\vith a reasonable time period) to submit 

18 recommendations with respect to the regula-

19 tions proposed to be promulgated; and 

20 "(B) afford opportunity for an oral hear-

21 mg. 

22 "(b) MINE\IUM REQUIRE~IENTS.-The regulations 

23 promulgated under subsection (a) shall at a minimum re-

24 qmre--
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1 "( 1) the implementation of a quality control 

2 system by the manufacturer of a tobacco product; 

3 "(2) a process for the inspection [by whom] of 

4 tobacco product material prior to the packaging of -

5 such product; 

6 "(3) procedures for the proper handling and 

7 storage of the packaged tobacco product; 

8 "( 4) after consultation with the Administrator 

9 of the Environmental Protection Agency, the devel-

10 opment and adherence to applicable tolerances with 

11 respect to pesticide chemical residues in or on com-

12 modities used by the manufacturer in the manufac-

13 ture of the finished tobacco product; 

14 " ( 5) the inspection of facilities by officials of 

15 the Food and Drug Administration as otherwise pro-

16 vided for in this Act; and 

17 "( 6) record keeping and the reporting of certain 

18 information. 

19 "(c) PETITIONS FOR EXEl\IPTIONS AND 

20 V ARIAN'CES.-

21 "(1) IN GENERAL.-Any person subject to any 

22 requirement prescribed by regulations under sub-

23 section (a) may petition the Secretary for an exemp-

24 tion or variance from such requirement. Such a peti-

25 tiou shall be submitted to the Secretary in such form 
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I and manner as the Secretary shall prescribe and 

2 shall-

3 "(A) in the case of a petition for an ex-

4 emption from-a requirement, set forth the basis 

5 for the petitioner's determination that compli-

6 ance with the requirement is not required to en-

7 sure that the device is in compliance with this 

8 chapter; 

9 "(B) in the case of a petition for a vari-

10 ance from a requirement, set forth the methods 

11 proposed to be used in, and the facilities and 

12 controls proposed to be used for, the manufac-

13 ture, packing, and storage of the product in lieu 

14 of the methods, facilities, and controls pre-

15 scribed by the requirement; and 

16 "(C) contain such other information as the 

17 Secretary shall prescribe. 

18 "(2) SCIENTIFIC ADVISORY COMiYIITTEE.-The 

19 Secretary may refer to the Scientific Advisory Com-

20 mittee established under section 906 any petition 

21 submitted under paragraph (1). The Scientific Advi-

22 sory Committee shall report its recommendations to 

23 the Secretary with respect to a petition referred to 

24 it \vithin 60 days of the date of the petition's refer-

25 ral. \iVithin GO days after-
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1 "(A) the date the petition was submitted 

2 to the Secretary under paragraph ( l); or 

3 "(B) if the petition was referred to the Sci-

4 entific Advisory Committee, the e::-.-piration ·of 

5 the 60-day period beginning on the date the pe-

6 titian was referred to such Committee; 

7 whichever occurs later, the Secretary shall by order 

8 either deny the petition or approve it. 

9 "(3) APPROVAL OF PETITION.-

I 0 "(A) IN GENERAL.-The Secretary may 

11 approve-

12 "(i) a petition for an exemption for a 

13 tobacco product from a requirement if the 

14 Secretary determines that compliance with 

15 such requirement is not required to assure 

16 that the product will comply with this 

17 chapter; and 

18 "(ii) a petition for a variance for a to-

19 bacco product from a requirement if the 

20 Secretary· determines that the methods to 

21 be used in, and the facilities and controls 

22 to be used for, the manufacture, packing, 

23 and storage of the product in lieu of the 

24 methods, controls, and facilities prescribed 

25 by the requirement are sufficient to ensure 
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1 that the product will comply with this 

2 chapter. 

3 "(B) CONDITIONS.-An order of the Sec-

4 retary approving a petition for a variance shall 

5 prescribe such conditions respecting the meth-

6 ods used in, and the facilities and controls used 

7 for, the manufacture, packing, and storage of 

8 the tobacco product to be granted the variance 

9 under the petition as may be necessary to en-

10 sure that the product will comply with this 

11 chapter. 

12 "( 4) INFORMAL HEARING.-:After the issuance 

13 of an order under paragraph (2) respecting a peti-

14 tion, the petitioner shall have an opportunity for an 

15 informal hearing on such order. 

16 "(d) AGRICULTURAL PRODUCERS.-The Secretary 

17 may not promulgate any regulation under this section that 

18 has the effect of placing regulatory burdens on tobacco 

19 producers (as such term is used for purposes of the Agri-

20 cultural Adjustment Act of 1938 (7 U.S.C. 1281 et seq.) 

21 and the ~o-ricultural Act of 1949 (7 U.S.C. 1441 et seq.)) 

22 in excess of the regulatory burdens generally placed on 

23 other agricultural commodity producers. [Is this correct 

24 policy?] 
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1 "SEC. 910. DISCLOSURE AND REPORTING OF NONTOBACCO 

2 INGREDIENTS. 

3 "(a) ~'lNUAI.i SvrnnssroN.-

4 "{l) IN GENEilAL.-Each manufacturer of a to-

5 bacco product shall annually provide the Secretary 

6 with-

7 "(A) a list of all ingredients, substances, 

8 and compounds (other than tobacco, water or 

9 reconstituted tobacco sheet made wholly from 

10 tobacco) that are added to the tobacco (and the 

11 paper or filter of the product if applicable) in 

12 the manufacture of the tobacco product, for 

13 each brand of tobacco product so manufactured; 

14 and 

15 "(B) a description of the quantity of the 

16 ingredients, substances, and compounds that 

17 are listed under subparagraph {A) with respect 

18 to each brand of tobacco product. 

19 "(2) GENERAL DISCLOSURE OF SAFETY.-With 

20 respect to each annual submission under paragraph 

21 ( 1) during the 5-year period beginning on the date 

22 of enactment of the 

23 Act, the 

24 manufacturer shall, for each ingredient, substance, 

25 or compound contained on the list of the mmmfac-

26 turer for the year involved, disclose whether the 
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1 ma11nfacture1· has determined that the ingredient, 

2 substance, or compound would be exempt from pnb-

3 lie disclosure under this section. 

4 "(b) SAFETY AssEss~mNTs.-

5 "( 1) REQUIRE:\IENT.-Not later than 5 years 

6 after the date of enactment of the 

7 Act, and an-

8 nually thereafter, each manufacturer shall submit to 

9 the Secretary a safety assessment for each ingredi-

10 ent, substance, or compound that is listed under 

11 subsection (a)(l)(A) with respect to each brand of 

12 tobacco product manufactured by each such manu-

13 facturer. 

14 "(2) BASIS OF ASSESSZ\IENT.-The safety as-

15 sessment of an ingredient, substance, or compound 

16 described in paragraph (1) shall-

17 "(A) be based on the best scientific evi-

18 dence available at the time of the submission of 

19 the assessment; and 

20 "(B) result in a finding that there is a rea-

21 sonable certainty in the minds of competent sci-

22 entists that the ingredient, substance, or 

23 compound is not harmful in the quantities used 

24 under the intended conditions of use. 

25 "(c) PIWEIII3ITIO;\.-
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1 "( 1) REG ULATIONS.-Not later than 12 lllOllths 

2 after the elate of e11actment of the 

3 Act, the 

4 Secretary shall promulgate regulations to prohibit 

5 the use of any ingredient, substance, or compound in 

6 the tobacco product of a mannfacturer-

7 "(A) if no safety assessment has been sub-

8 mitted by the manufacturer for the ingredient, 

9 substance, or compound; or 

10 "(B) if the Secretary disapproves of the 

11 safety of the ingredient, substance, or 

12 compound that was the subject of the assess-

13 ment under paragraph (2). 

14 "(2) REVIEW OF ASSES$\1ENTS.-

15 "(A) GENERAL REVIEW.-Not later than 

16 __ days after the receipt of a safety assess-

1 7 ment under subsection (b), the Secretary shall 

18 review the findings contained in such assess-

19 ment. 

20 "(B) APPROVAL OR DIS.APPROVAL.-Not 

21 later than 90 days after the completion of a re-

22 view under subparagraph (A), the Secretary 

23 shall approve or disapprove of the safety of the 

24 ingredient, substance, or compound that was 
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the subject of the assessment and provide notice 

to the manufacturer of such action. 

"(C) INACTION BY SEClmTARY.-If the 

Secretary fails to act with respect to an assess­

ment during the 90-day period referred to in 

subparagraph (B), the safety of the ingredient, 

7 substance, or compound involved shall be 

8 deemed to be approved. 

9 "(d) DISCLOSURE OF INGREDIENTS TO TI-IE PUB-

10 LIC.-

11 "(l) lNITL\.L DISCLOSURE.-The regulations 

12 promulgated in accordance with section 904(a) shall, 

13 at a minimum, require that, during the 5-year pe-

14 riod beginning on the date that is __ -months after 

15 the date of enactment of the 

16 Act, a tobacco 

17 product be deemed to be misbranded if the labeling 

18 of the package of such product does not disclose the 

19 ingredients of the product in accordance with the la-

20 beling provisions applicable to food [ingredients] 

21 under this Act. 

22 "(2) DISCLOSURE OF ALL INGREDIENTS.-The 

23 regulations referred to in paragraph (1) shall, at a 

24 minimum, require that, subsequent to the 5-year pe-

25 riod referred to in such paragraph, a tobacco prod-
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1 uct be deemecl to be misbranded if the labeling of 

2 the package of such pl"oduct does not disclose all in-

3 gredients, substances, or compounds contained in 

4 the product in accordance with the labeling provi-

5 s1ons applicable to food [ingredients] under this 

6 Act. 

7 "(3) EXCEPTION.-Notwithstanding paragraph 

8 (1), the Secretary may require that any ingredient, 

9 substance, or compound contained in a tobacco prod-

10 uct that is otherwise exempt from disclosure be dis-

11 closed if the Secretary determines that such ingredi-

12 ent, substance, or compound is not safe as provided 

13 for in subsection (c). 

14 "(e) CONFIDENTL\.LITY.-Any information reported 

15 to or othenvise obtained by the Secretary under this sec-

16 tion, and that is not required to be disclosed to the public 

17 under subsection ( d), shall be exempt from disclosure pur-

18 suant to subsection (a) of section 552 of title 5, United 

19 States Code, by reason of subsection (b)( 4) of such sec-

20 tion, shall be considered confidential and shall not be dis-

21 closed and may not be used by the Secretary as the basis 

22 for the establishment or amendment of a performance 

23 standard under section 905, except that such information 

24 may be disclosed to other officers or employees concerned 
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I with carrying out this Act or when relevant in any pro-

2 ceecling under this Act. [Is this correct policy'?] 

3 "SEC. 911. NONAPPLICATION OF CERTAIN PROVISIONS. 

4 "Sections 502(j), 516,- 518, and 520(-f) shall not 

5 apply to tobacco products to which this chapter applies.". 

6 Subtitle F-Compliance Plans and 
7 Co!Porate Culture 
8 SEC. 151. COMPLIANCE PLANS. 

(a) IN GENERAL.-Not later than 9 

10 _________ , and annually thereafter, each 

11 manufacturer of a tobacco product shall prepare and sub-

12 mit to the Secretary a plan to ensure that the manufac-

13 turer complies with all applicable Federal, State, and local 

14 laws with respect to the manufacture and distribution of 

15 tobacco products. 

16 (b) REQUIREMENTS.-A compliance plan submitted 

17 under subsection (a) shall-

18 (1) contain the assurances of the manufacturer 

19 that tobacco products will only be manufactured and 

20 distributed in accordance with this Act and the 

21 amendments made by this Act; 

22 (2) identify methods to achieve the goals of-

23 (A) reducing the access of individuals 

24 under 18 years of age to tobacco products; and 
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1 (B) reducing the incidence of the underage 

2 cousnmption of tobacco products; 

3 (3) provide for the implementation of internal 

4 incentives for achieving the reductions· described in 

5 paragTaph (2); 

6 ( 4) provide for the implementation of internal 

7 incentives for the development of tobacco products 

8 with a reduced health risk; 

9 ( 5) contain a description of the compliance pro-

10 grams implemented under section 152 and the effec-

11 tiveness of such programs; and 

12 ( 6) contain such other information as the Sec-

13 retary may require. 

14 SEC. 152. COMPLIANCE PROGRAMS. 

15 (a) IN GENERAL.-Not later than 

16 , each manufacturer of a to-

1 7 bacco product shall establish and implement one or more 

18 compliance programs designed to ensure the compliance 

19 of the manufacturer with Federal, State, and local laws 

20 that limit the access of individuals under 18 years of age 

21 to tobacco products. 

22 (b) REQUIRE:\CE0fTS.-A compliance program estab-

23 lished under subsection (a) shall-

24 ( 1) implement standards and procedures to be 

25 adhered to by employees and agents that are de-
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signed to reduce the incidence of violations of the 

laws described in subsection (n); 

(2) provide fot· the assignment to 1 or more 

specific corporate executives of -the overall respon­

sibility for ensuring that the mmrnfacturer complies 

·with the standards and procedures applicable under 

this Act; 

(3) ensure that due care is taken by the cor­

porate executives designated under paragraph (2) to 

avoid delegating substantial discretionary authority 

to individuals who the executives know (or should 

have lrnown through the e.."'{ercise of due diligence) 

have a propensity to disregard corporate policy; 

( 4) include procedures to inform all employees 

and agents of the relevant standards and procedures 

applicable to the manufacturer and the tobacco 

products manufactured under this Act, including 

procedures for the implementation of training pro­

grams or the dissemination of informational mate­

rials; 

( 5) provide for the conduct of internal audits, 

and the establishment of hotlines and other meas-

nres to promote compliance with the laws described 

in subsection (a); 
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1 ( 6) provide for the application of appropriate 

2 disciplinary mechanisms and measures to employees 

3 who are directly or indirectly violating the laws de-

4 scribed in subsection (a) or otherwise not complying 

5 with this Act; 

6 (7) include measures to respond appropriately 

7 where violations of laws described in subsection (a) 

8 are alleged to have occurred or are occurring; 

9 ( 8) include the promulgation of corporate policy 

· 10 statements that express and explain the commitment 

11 of the manufacturer to-

12 (A) compliance with applicable Federal, 

13 State, and local laws; 

14 

15 

(B) reducing the use of tobacco products 

by individuals who are under 18 years of age; 

16 and 

17 (C) developing tobacco producUi that pose 

18 a reduced risk to the health of the user; 

19 ( 9) provide for the designation of a specific cor-

20 porate executive to serve as the compliance officer to 

21 . promote efforts to fulfill the commitment of the 

22 manufacturer; 

23 ( 10) include provisions for compiling reports on 

24 compliance with this Act and the laws described in 

I 

I 
( 



O:\BAI\BA197.693 DISCUSSION DRAFT 

88 

s.L.C. 

pai·agTaph ( 1) and including those reports m mate-

2 rials provided to stockholders; and 

3 (11) include any other measures determined ap-

4 propriate by the Secretary. 

5 ( c) REPORTING OF NONCOL\IPLL\.NCE.-U ncler the 

6 compliance program of a manufacturer, the manufactur-

7 er's employees shall be encouraged to report to the compli-

8 ance officer any lrnown or alleged violations of this Act 

9 (or an amendment made by this Act), including violations 

10 by distributors or retailers. The compliance officer shall 

11 furnish a copy of all such reports to the Secretary for ref-

12 erence to the appropriate Federal or State enforcement 

13 authority. 

14 ( d) RETAIL EsT.ABLISfilfENTS.-As part of the com-

15 pliance program established under this section, a manu-

16 facturer shall carry out efforts to encourage and assist (in-

17 eluding retail compliance checks and financial incentives) 

18 retailers of the tobacco products manufactured by the 

19 manufacturer in compliance with the Federal, State, and 

20 local laws described in subsection (a). 

21 SEC. 153. WHISTLEBLOWER PROTECTIONS. 

22 (a) PROHIBITION OF REPRISALS.-An employee of 

23 any manufacturer, distributor, or retailer of a tobacco 

24 product may not be discharged, demoted, or otherwise dis-

25 criminated against (with respect to compensation, terms, 
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1 conditions, or privi1eg·es of employment) as a reprisal fol' 

2 disclosing- to an employee of the Food and Drug Adminis-
-

3 tration, the Depmtment of Justice, or any State or local 

4 regi.1latory or enforcement authority, information relating 

5 to a substantial violation of law related to this Act (or 

6 an amendment made by this Act) or a State or local law 

7 enacted to further the purposes of this Act. 

8 (b) ENFORCEJ:\IENT.-Any employee or former em-

9 ployee who believes that such employee has been dis-

10 charged, demoted, or otherwise discriminated against in 

11 violation of subsection (a) may file a civil action in the 

12 appropriate United States district court before the end of 

13 the 2-year period beginning on the date of such discharge, 

14 demotion, or discrimination. 

15 (c) REi\lEDIES.-If the district court determines that 

16 a violation has occurred, the court may order the manufac-

17 turer, distributor, or retailer involved to-

18 (1) reinstate the employee to the employee's 

19 former position; 

20 (2) pay compensatory damages; or 

21 (3) take other appropriate actions to remedy 

22 any past discrimination. 

23 (d) LDHTATION.-The protections of this section 

24 shall uot apply to any employee \Vho-
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(1) deliberately causes or participate!) in the al-

2 leged violation of law or reg11latio11; 01· 

3 (2) knowingly or recklessly provides substan-

4 tially false information to the food an~ Drug Ad-

5 ministration, the Department of Justice, or any 

6 State or local regulatory or enforcement authority. 

7 SEC. 154. PROVISIONS RELATING TO LOBBYING. 

8 (a) DEFINITIONS.-For purposes of this section, the 

9 terms "lobbying activities", "lobbying firm", and "lobby-

10 ist" have the meanings given such terms by section 3 of 

11 the Lobbying Disclosure Act of 1995 (2 U.S.C. 1602). 

12 (b) GENERAL REQUIREMENT.-A manufacturer, dis-

13 tributor, or retailer of a tobacco product shall require that 

14 any. lobbyist or lobbying firm employed or retained by the 

15 manufacturer, distributor, or retailer, or any other individ-

16 ual who performs lobbying activities on behalf of the man-

17 ufacturer, distributor, or retailer, as part of the employ-

18 ment or retainer agreement refrain from supporting or op-

19 posing any Federal or State legislation, or otherwise sup-

20 porting or opposing any governmental action on any mat-

21 ter without the express consent of the manufacturer, dis-

22 tnbutor, or retailer. 

23 (c) ADDITIONAL AGREEMENTS.-An individual shall 

24 not be employed or retained to perform lobbying activities 

25 on behalf of a manufacturer, distributor, or retailer of a 
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I tobacco product uules:) such individual e11ters into a sig11ed 

2 ag1'eeme11t with the ma11ufact11rer, distributor, or retailer 

3 that acknowledges that the inclividual-

4 ( 1) is fully aware of, and will fully comply with, 

5 all applicable laws and regulations relating to the 

6 manufacture and distribution of tobacco products; 

7 (2) has reviewed and will fully comply with the 

8 requirements of this Act (and the amendments made 

9 by this Act); 

10 (3) has reviewed and will fully comply with any 

11 consent decree entered into under title VI as that 

12 decree applies to the manufacturer, distributor, or 

13 retailer involved; and 

14 ( 4) has reviewed and will fully comply with the 

15 business conduct policies and other applicable poli-

16 cies and conunitments (including those relating to 

17 the prevention of underage tobacco use) of the man-

18 ufacturer, distributor, or retailer involved. 

19 SEC. 155. TERMINATION OF CERTAIN ENTITIES. [Is this con-

20 stitutional?] . 

21 (a) REQUIREi\-fENT.-Not later than 90 days after the 

22 date of enactment of this Act, manufacturers, distributors, 

23 or retailers of tobacco products shall provide for the termi-

24 nation of the activities of the Tobacco Institute and the 
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1 Council for Tobacco R~search, U.S.A. and the Iustitutc 

2 and Council shall be dissolved. 

3 (b) EsTADLrsrDrnNT Oft' Onnm E0TITI1·;8.-

4 (1) Al!TIIOIUTY.-Manufacturers, distributors 1 

5 or retailers of tobacco products may form or partici-

6 pate in any trade organization or other industry as-

7 sociation only in accordance with this subsection. 

8 (2) BOARD OF DrRECTORS.-A trade organiza-

9 tion or other industry association formed or partici-

10 pated in under this subsection shall-

11 (A) shall be administered by an independ-

12 ent board of directors, of which-

13 (i) during the 10-year period begin-

14 ning on the date on which the organization 

15 or association is formed or first partici-

16 pated in under this subsection, not less 

1 7 than 2 0 percent (at least 1 member) shall 

18 be individuals who are not current or 

19 former directors, officers, or employees of 

20 an entity terminated under subsection (a) 

21 or of the members of the association or or-

22 ganization; and 

23 (ii) during the life of the association 

24 or org·nnization, no member shall be a di-
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rector of any of the melllbers of the asso-

2 ciatio11 or orgauization; 

3 (B) be administered by officers who are 

4 appointed by the board of directors and who are 

5 not otherwise employed by any of the members 

6 of the association or organization; and 

7 ( C) be provided with legal advice by a legal 

8 adviser who is appointed by the board of direc-

9 tors and who is not otherwise employed by any 

10 of the members of the association or organiza-

11 tion. 

12 (3) BY-LAWS.-A trade organization or other 

13 industry association formed or participated in under 

14 this subsection shall adopt by-laws that-

15 (A) prohibit meetings by members of the 

16 association or organization who are competitors 

17 in the tobacco industry except under the spon-

18 sorship of the association or organization; 

19 (B) require that every meeting of the 

20 board of directors, or a subcommittee of the 

21 board or other general committee, proceed 

22 under and strictly adhere to an ~aeuda that is 

23 approved by the legal counsel and circulated in 

24 advance; and 
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( C) requil"e the taking of minutes that de-

2 scribe tlie substance of any meeting of the 

3 members of the association or organizatio11 and 

4 the maintenance of such minutes in the records 

5 of the association or organization for a period 

6 of 5 years following the meeting. 

7 (c) DEPART~IENT OF JUSTICE.-

8 (1) OVERSIGHT.-The Attorney General and, as 

9 appropriate, State antitn1st authorities shall exercise 

10 oversight authority over any association or organiza-

11 tion to which subsection (b) applies. 

12 (2) ACCESS Ai.VD INSPECTION.-During the 10-

13 year period beginning on the date on which an asso-

14 ciation or organization to which subsection (b) ap-

15 plies is formed, the Attorney General and, as appro-

16 priate State antitn1st authorities shall, upon the 

17 provision of reasonable notice to the legal counsel of 

18 the association or organization, have access to-

19 (A) all books, records, meeting agenda and 

20 minutes, and other documents maintained by 

21 the association or organization; and 

22 (B) the directors, officers, and employees 

23 of the association or organization for interview 

24 purposes. 
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1 ( 3) Mc:r:n-STXl'E co:\l;\ll'l'TI~!·~.-Two or more 

2 States, acti11g through the attorney general of each 

3 such State, may establish a multi-State oversight 

4 committee to assist the Att0111ey General in exercis-

5 ing the oversight responsibilities under this section. 

6 ( 4) CoNFIDENTlALITY.-The Attorney General 

7 shall promulgate regulations to provide that mate-

8 rials provided under paragraph (2) are protected 

9 \vith appropriate confidentiality protections. 

10 ( d) fu.~TITRUST EXE:\[PTIONS.-The provisions of the 

11 Sherman Act (15 U.S.C. 1 et seq.), the Clayton Act (29 

12 U.S.C. 52 et seq.), and any other Federal or State anti-

13 trust laws shall not apply to an association or organization 

14 to which subsection (b) applies. [Is this correct policy1] 

15 SEC. 156. ENFORCE.MENT. 

16 (a) AssESS~IENT.-

17 (1) IN GENERAL.-The Secretary may assess a 

18 civil penalty against any manufacturer of a tobacco 

19 product of up to $25,000 per day of violation when-

20 ever, on the basis of any available information, the 

21 Secretary finds that such manufacturer has violated 

22 . or is violating any requirement of this subtitle. 

23 (2) LDHTATION.-The authority of the Sec-

24 retary under this subsection shall be limited to mat-

25 ters where the total penalty sought does not exceed 
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$200,000 ancl the first alleged date of violation oc-

2 cnrred not more than 12 months prim· to the i11iti-

3 ation of the admiuistrative action; except where the 

4 Secretary and the Attorney General jointly deter-

s mine that a matter involving a larger penalty 

6 amount or longer period of violation is appropriate 

7 for action. 

8 (3) JUDICIAL REVIEW.-Any determination by 

9 the Administrator and the .Attorney General under 

IO paragraph (2) shall not be subject to judicial review. 

11 (b) PROCEDURE.-

12 (1) IN GENERAL.-A civil penalty under sub-

13 section (a) shall be assessed by the Secretary by an 

14 order made after an opportunity for a hearing on 

15 the record in accordance with sections 554 and 556 

16 of title 5 of the United States Code. The Secretary 

17 shall issue reasonable n1les for discovery and other 

18 procedures for hearings under this paragraph. Be-

19 fore issuing such an order, the Secretary shall give 

20 written notice to the manufacturer against whom the 

21 assessment is being made of the Secretary's proposal 

22 to issue such an order and provide such manufac-

23 turer with au opportunity to request such a hearing 

24 on the order, within 30 days of the date the notice 

25 is received by such manufacturer. 
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(2) MODWICXl'ION~.-The Secretary may com-

2 promise, modify, oi· remit, with or without coudi-

3 tious, any penalty which may be imposed nuder this 

4 section. 

5 (c) FIELD CITATION PROGRAM.-

6 (1) l:MPLE:\IENTATION.-The Secretary may 

7 provide for the implementation, after consultation 

8 with the Attorney General and the States, of a field 

9 citation program through regulations establishing . 

10 appropriate minor violations of this subtitle for 

11 which field citations, assessing civil penalties not to 

12 exceed $5,000 per day of violation, may be issued by 

13 officers or employees designated by the Secretary. 

14 (2) HEARING.-A.ny manufacturer to which a 

15 field citation is assessed may, \vithin a reasonable 

16 time as prescribed by the Secretary through regula-

17 tion, elect to pay the penalty assessment or to re-

18 quest a hearing on the field citation. If a request for 

19 a hearing is not made within the time specified in 

20 the regulation, the penalty assessment in the field ci-

21 tation shall be final. Such hearing shall not be snb-

22 ject to section 554 or 556 of title 5 of the United 

23 States Code, but shall provide a reasonable oppor-

24 tunity to be heard and to present evidence. 
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(:3) No DEl·'E:\'Sf<:.-Payment of a ci\il penalty 

reqnirecl by a field citation u11cler this paragraph 

shall not be a defense to further enforcement by the 

United States or a State to correct a violation, or to 

assess the statutory maximum penalty pursuant to 

other authorities in the subtitle, if the violation con-

tinues. 

(d) JUDICL\L-REV1EW.-

(1) RIGHT.-:.A.ny manufacturer against whom a 

civil penalty is assessed under subsection (c) or to 

which a penalty order is issued under subsection (a) 

may seek review of such assessment in the United 

States District Court for the District of Columbia or 

for the district in which the violation is alleged to 

have occurred or in which the principal place of 

business of the manufacturer is located, by filing in 

such court within 30 days follO\ving the date the 

penalty order becomes final under subsection para­

graph (b), the assessment becomes final under sub­

section (c), or a final decision following a hearing 

under subsection (c) is rendered, and by simulta­

neously sending a copy of the filing by certified mail 

to the Secretarv and the Attornev General. 
" w 

(2) FILING.-\Vithin 30 clavs after a filing 

under paragTaph (1), the Secretary shall file in the 
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1 court iuvolvecl a certified copy, or ce1tified index, as 

2 appropriate, of the record on which the penalty 

3 order or assessment was issued. 

4 . (3) ACTION BY COURT.-A court shall not set 

5 aside or remand a penalty order or assessment 

6 under this section unless there is not substantial evi-

7 dence in the record, taken as a whole, to support the 

8 finding of a violation or unless the order or penalty 

9 assessment constitutes an abuse of discretion. 

10 ( 4) LDIITATION.-A penalty order or assess-

11 ment under this section shall not be subject to re-

12 view by any court except as provided in this sub-

13 section. In any such proceedings, the United States 

14 may seek to recover civil penalties ordered or as-

15 sessed under this section. 

16 (e) F.AILURE TO PAY.-

17 (1) IN GENERAL.-If any manufacturer fails to 

18 pay an assessment of a. civil penalty or fails to com-

19 ply \vith an penalty order under this section-

20 (A) after the order or assessment has be-

21 come final; or 

22 (B) after a court, in an action brought 

23 under subsection (d), has entered a final judg-

24 ment in favor of the Secretary; 
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1 the Secretary shall request the Attorney General to 

2 bring a civil action in au appropriate district court 

3 to enforce the order or to recover the amonut or-

4 dered or assessed (plus interest at rates established 

5 pursuant to section 662l(a)(2) of the Intenial Reve-

6 nue Code of 1986 from the date of the final order 

7 or decision or the date of the final judgment, as the 

8 case may be). In such an action, the validity, 

9 amount, and appropriateness of such order or as-

10 sessment shall not be subject to review. 

11 (2) ENFORCE:'11ENT EXPENSES.-Any manufac-

12 turer who fails to pay on a timely basis a civil pen-

13 alty ordered or assessed under this section shall be 

14 required to pay, in addition to such penalty and in-

15 terest, the United States enforcement expenses, in-

16 eluding attorneys fees and costs incurred by the 

17 United States for collection proceedings and a quar-

18 terly nonpayment penalty for each quarter during 

19 which such failure to pay persists. Such nonpayment 

20 penalty shall be 10 percent of the aggregate amount 

21 of such manufacturer's outstanding penalties and 

22 nonpayment penalties accn1ed as of the beginning of 

23 such quarter. 

24 (f) Sc~\HLET LET'l'SR AnvEn'l'tsrNG.-[Need policy 

25 here] 
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TITLE II-REDUCTION IN 
2 UNDERAGE TOBACCO USE 
3 SEC. 201. PURPOSE. 

4 It is the purpose of this title to encourage the achieve-

5 ment of dramatic and immediate reductions in the number 

6 of underage consumers of tobacco products through the 

7 imposition of substantial financial surcharges on manufac-

8 turers if certain underage tobacco-use reduction targets 

9 are not met. 

10 SEC. 202. DETERMINATION OF UNDERAGE USE BASE PER-

11 CENT AGES. 

12 (a) CIGARETTES.-For purposes of this section, the 

13 underage use base percentage for cigarettes shall be a per-

14 centage determined by the Secretary, weighted by the rel-

15 ative population of the age groups involved as determined 

16 using data compiled in 1995 by the Bureau of the Census, 

17 based on-

18 (1) the average of the percentages of 12th grad-

19 ers (individuals who are 16 or 17 years of age) who 

20 used cigarette products on a daily basis for each of 

21 the calendar years 1986 through 1996; 

22 (2) the average of the percentages of 10th grad-

23 ers (individuals who are 14 or 15 years of age) who 

24 used cigarette products on a daily basis for each of 

25 the calendar years 1991 through 1996; and 
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(:3) the average of the percentages of Sth gTad-

2 ers (individuals who are 13 years of age) \vho usecl 

3 cigarette products on a daily basis for each of the 

4 calendar years 1991 through 1996. 

5 (b) S:HOKELESS ToB.\CCO.-For purposes of this sec-

6 tion, the underage use base percentage for smokeless to-

7 bacco products shall be a percentage determined by the 

8 Secretary, weighted by the relative population of the age 

9 groups involved as. determined using data compiled m 

10 1995 by the Bureau of the Census, based on-

11 (1) the average of the percentages of 12th grad-

12 ers (individuals who are 16 or 17 years of age) who 

13 used smokeless tobacco products on a daily basis in 

14 1996; 

15 (2) the average of the percentages of 10th grad-

16 ers (individuals who are 14 or 15 years of age) who 

17 used smokeless tobacco products on a daily basis in 

18 1996; and 

19 (3) the average of the percentages of 8th grad-

20 ers (individuals who are 13 years of age) who used 

21 smokeless tobacco products on a daily basis in 1996. 

22 (c) USE OF CERT .. UN DATA OR METHODOLOGY.-For 

23 pnrposes of determining the percentages under para-

24 graphs (1) through (3) of subsections (a) and (b), the Sec-

25 retary shall nse the data contained in the National High 
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1 School Drng U sc Survey entitled Monitoring the P!lture 

2 by the University of Michigan or such other comparnble 

3 index, as determined appropriate by the Secretary after 

4 notice and an opportunity for a hearing, that utilizes 

5 methodology identical to that used by the U uiversity of 

6 :Michigan in such survey. 

7 SEC. 203. ANNUAL DAILY INCIDENCE OF UNDERAGE USE OF 

8 TOBACCO PRODUCTS. 

9 (a) A.'-rNU.AL DETER~UNATION.-Not later than the 

10 expiration of the 5-year period beginning on the date of 

11 enactment of this Act, and annually thereafter, the Sec-

12 retary shall determine the average annual incidence of the 

13 daily use of tobacco products by individuals who are under 

14 18 years of age. 

15 (b) CIG.A.RETTES.-:\Vith respect to cigarette prod-

16 ucts, a determination under subsection (a) for a year shall 

17 be based on the percentage, as weighted by the relative 

18 population of the age groups involved as determined using 

19 data compiled in 1995 by the Bureau of the Census, of-

20 ( 1) 12th graders (individuals who are 16 or 17 

21 years of age) who used cigarette products on a daily 

22 basis during the year involved; 

23 (2) 10th graders (individuals who are 14 or 15 

24 years of age) who used cigarette products on a daily 

25 basis during the year involved; and 
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1 ( 3) Sth graders (individuals who are 13 years 

2 of age) who usecl cigarette products 011 a daily basis 

3 during the year involved. 

4 ( c) S:HOKELES:S TOBACCO.-\Vith respect to smoke-

s less tobacco products, a determination under subsection 

6 (a) for a year shall be based on the percentage, as weight-

7 ed by the relative population. of the age groups involved 

8 as determined using data compiled in 1995 by the Bureau 

9 of the Census,. of-

10 (1) 12th graders (individuals who are 16 or 17 

11 years of age) who used smokeless tobacco products 

12 on a daily basis during the year involved; 

13 (2) 10th graders (individuals who are 14 or 15 

14 years of age) who used smokeless tobacco products 

15 on a daily basis during the year involved; and 

16 (3) 8th graders (individuals who are 13 years 

17 of age) who used cigarette smokeless tobacco on a 

18 daily basis during the year involved. 

19 (d) USE OF CERT~UN DATA OR :METHODOLOGY.-

20 (1) IN GENERAL.-For purposes of determining 

21 the percentages under paragraphs (1) through (3) of 

22 subsections (b) and (c), the Secretary shall use the 

23 data contained in the National High School Dn1g 

24 Use Sllrvey entitled Monitoring the Future by the 

25 University of Michigan (if such survey is still being 
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1 uuclertalcen) or such other comparable index, as cle-

2 termiued appropriate by the Secretary after notice 

3 - and an opportunity for a hearing, that utilizes meth-

4 odology identi~al to that nsed by the University of 

5 Michigan in such survey. 

6 (2) ALTERATION OF METHODOLOGY.-If the 

7 Secretary determines that the methodology used by 

8 the University of :Michigan in the survey referred to 

9 in paragraph (1) has been altered in a material 

10 manner from the methodoloy used during the period 

11 from 1986 to 1996 (including by altering States or 

12 regions on which the survey is based), the Secretary, 

13 after notice and an opportunity for a hearing, shall 

14 use percentages based on an inde.."{ developed by the 

15 Secretary that utilizes methodology identical to that 

16 used by the University of :Michigan in such survey. 

17 SEC. 204. REQurn.ED REDUCTION IN UNDERAGE TOBACCO 

18 USE. 

19 (a) IN GENERAL.-For purposes of assessing sur-

20 charges under section 205, the Secretary shall determine 

21 whether the required percentage reduction in the underage 

22 use of tobacco products for a year (based on the tables 

23 contained in subsection (b)) has been achieved for the year 

24 involved. Such determination shall be based on-
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( 1) witli respect to cigarette products, tlie aver-

2 age annual incidence of the daily use of tobacco 

3 products by individuals who are u11de1· 18 years of 

4 age for the year involved (as determined under sec-

5 tion 203(b)) as compared to the underage use base 

6 percentage for cigarette products (as determined 

7 under section 202(a)); and 

8 (2) with respect to smokeless tobacco products, 

9 the average annual incidence of the daily use of 

10 smokeless tobacco products by individuals who are 

11 under 18 years of age for the year involved (as de-

12 termined under section 203(c)) as compared to the 

13 underage use base percentage for smokeless tobacco 

14 products (as determined under section 202(b)). 

15 (b) PERCENTAGE REDUCTION IN UNDERAGE USE OF 

16 TOBACCO PRODUCTS.-For purposes of subsection (a), 

17 the required percentage reduction in the underage use of 

18 tobacco products with respect to each tobacco product 

19 shall be determined according to the follmving tables: 

20 (1) CIGARETTES.-

"Calender year after enact- The percentage decrease in the 
ment-- use of cigarette products-
Fifth ......................................................................................... 30 
Si.i:th ..... ~................................................................................... 30 
Seventh ..................................................................................... 50 
Eight11 ..................................................................... .'................ 50 
Ninetl1 ...................................................................................... !JO 
Tenth and thereafter ............................................................... 60 . 

21 (2) S:\COKELESS TOBACCO PRODUCTS.-
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"Calender year after enact- The percentage decrease in the 
ment- use of smokeless tobacco 

products-
I·'iftl1 ......................................................................................... 2:; 
Si.xtl1 ......................................................................................... :!:> 
Sc\'cntl1 ..................................................................................... :i:; 
Eigi1tl1 ...................................................................................... 3:> 
Ni11etl1 ...................................................................................... :l!i 
Tc11th aml thereafter ................. :·········.................................... -l:=i . 

1 SEC. 205. APPLICATION OF SURCHARGES. 

2 (a) IN GENERAL.-If the Secretary determines that 

3 the percentage reduction in the underage use of tobacco 

4 products for a year has not been achieved as required 

5 under section 204, the Secretary shall impose a surcharge 

6 · on the manufacturers of the tobacco products involved. 

7 (b) A..i.vfOUNT OF SURCILIBGE.-

8 ( 1) IN GENERAL.-The amount of any sur-

9 charge to be imposed under this section for a cal-

l O endar year shall be equal to the product of-

11 (A) $80,000,000; and 

12 (B) the number of applicable surcharge 

13 percentage points as determined under sub-

14 section (c). 

15 (2) ADJUSTJIENTS.-The amount applicable 

16 under paragraph ( 1) shall be annually adjusted by 

17 the Secretary based on-

18 (A.) with respect to subparagraph (A) of 

19 such paragTaph-

20 (i) the proportional percentage m-

21 crease or decrease, as compared to cal-
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I endar year 1995, in the populatio11 of indi-

2 vi duals residing in the U uited States who 

3 are at least 13 years of age but less than 

4 18 years of age; 

5 (ii) the proportional percentage in-

6 crease or decrease, as compared to cal-

7 endar year 1996, in the average profit per 

8 unit (measured in cents and weighted by 

9 annual sales) earned by tobacco manufac-

10 turers for the tobacco product involved (as 

11 determined by the Secretary through a 

12 contract with a nationally recognized ac-

13 counting firm having no connection to to-

14 bacco manufacturers); and 

15 (B) any methodology utilized to avoid the 

16 double counting of underage individuals whose 

17 tobacco use has previously resulted in the impo-

18 sition of a surcharge, limited to the extent that 

19 there were not other underage users of tobacco 

20 in such previous years for whom a surcharge 

21 was not paid because of the limitation contained 

22 in section 206. 

23 (3) PROFIT PER UNIT.-For purposes of para-

24 graph (2)(.A.)(ii), the average profit per unit for cal-

25 eudar 1996 shall be determined using the operating 
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1 profit reported by mannfactnre1·s to the Securities 

2 and Exchange Commission. 

3 (c) DETElUIINATION 01•' .APPLTCABLE SUHCIIAIWE 

4 PEHCENTAGE POINTS.-

5 (1) IN GENERAL.-Except as provided in para-

6 graph (2), \Vi th respect to a calendar year, the appli-

7 cable surcharge percentage points shall be equal to 

8 the percentage point difference between-

9 (A) the required percentage reduction m 

10 the underage use of the tobacco product in-

11 volved for the year (based on the tables in sec-

12 tion 204(b) ); and 

13 (B) the number of percentage points by 

14 which the average annual incidence of the daily 

15 use of the tobacco products involved by individ-

16 uals who are under 18 years of age for the year 

17 (as determined under section 203) is less than 

18 the underage use base percentage for such 

19 products (as determined under section 202). 

20 (2) ADJUST;\IENT.-If for any calendar year the 

21 Secretary determines that the average annual inci-

22 dence of the daily use of the tobacco products in-

23 volved by individuals who are under 18 years of age 

24 (as detennined under section 203) is greater than 

25 the underage use base percentage for such products 
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1 (as determiued under sectiou 202), the applicable 

2 surcharge percentage point shall be equal to-

3 (A) the percentage point amount deter-

4 mined under paragraph (l)(A); and 

5 (B) the number of percentage points by 

6 which the average annual incidence of the daily 

7 use Qf the tobacco products involved by individ-

8 uals who are under 18 years of age (as deter-

9 mined under section 203) is greater that the 

10 underage use base percentage for such products 

11 (as determined under section 202). 

12 (3) TYPE OF PRODUCT.-Separate determina-

13 tions shall be made under this section for cigarette 

14 products and smokeless tobacco products. 

15 (d) Lr:MITATION.-The total amount of surcharges 

16 imposed with respect to each type of tobacco product (cig-

17 arette products or smokeless tobacco products) under this 

18 section shall not exceed $2,000,000,000 (adjusted each 

19 year by the Secretary to account for inflation) for any cal-

20 endar year. 

21 (e) JOINT AN'D SEVERAL 0BLIGATION.--Any sur-

22 charge imposed under this section with respect to a to-

23 bacco product (cigarette products or smokeless tobacco 

24 products) shall be the joint and several obligation of all 

25 manufacturers of such product as allocated by the market 
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share of each such rnmmfacturer with respect to such 

2 product. The market share of each manufacturer for each 

3 such product shall be based on the actual Federal excise 

4 ta.....: payments made by such manufacturers for each such 

5 product under chapter __ of the Internal Revenue Code 

6 of 1986. 

7 (f) AsSESS?IIENT.-Not later than May 1 of each year 

8 in which a surcharge will be imposed under this section, 

9 the Secretary shall assess to each manufacturer the 

10 amount for which such manufacturer is obligated. Not 

11 later than July 1 of any year in which a manufacturer 

12 receives an assessment under this section, the manufac-

13 turer shall pay such assessment in full or be subject to 

14 such interest on such amount as the Secretary may by 

15 regulation prescribe. 

16 (g) USE OF A..\IOUNTS.-Amounts received under this 

17 section shall be used as provided for in section 51 7. 

18 (h) PROHIBITION.-No stay or other injunctive relief 

19 may be granted by the Secretary or any court that has 

20 the effect of enjoining the imposition and collection of the 

21 surcharges to be applied under this section. 

22 SEC. 206. ABATEMENT PROCEDURES. 

23 (a) PETITIONS.-Upon payment by a manufacturer 

24 of the amount assessed to the manufacturer under section 

25 205(f), the manufacturer may submit a petition to the 
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1 Secrettarv for au abatement of the assessment. A notice 
"' 

2 of such abatement petition shall be submitted to the attor-

3 ney general of each State. 

4 (b) HEARING.-The Secretary shall provide for the 

5 conduct of a hearing on an abatement petition received 

6 under subsection (a) pursuant to the procedures described 

7 in sections 554, 556, and 557 of title 5, United States 

8 Code. The attorney general of any State shall be permitted 

9 to be heard at any hearing conducted under this sub-

10 section. 

11 (c) BURDEN.-The burden at any hearing under sub-

12 section (b) shall be on the manufacturer to prove, by a 

13 preponderence of the evidence, that the manufacturer 

14 should be granted the abatement. 

15 (d) BASIS OF DECISION.-Any decision regarding a 

16 petition for an abatement under this section shall be based 

17 on a determination as to whether-

18 ( 1) the manufacturer has acted in good faith 

19 and m full compliance with this Act (and any 

20 amendment made by this Act) and any regulations 

21 or State or local laws promulgated in furtherence of 

22 this Act; 

23 (2) the manufacturer has pursued all reason-

24 ably available measures to attain the reductions; 
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1 ( 3) there is any evidence of any direct 01· indi-

2 rect actiou by the mmrnfactnrer to undermine the 

3 achievement of the reductions required under section 

4 204 or to undermine any other provision of this Act 

5 (or ame11dmet1t); and 

6 ( 4) the manufacturer has taken (or failed to 

7 take) any other action as determined appropriate by 

8 the Secretary. 

9 (e) AMOUNT.-Upon a determination granting an 

10 abatement under this section, the Secretary shall order the 

11 abatement of not to e.."'{ceed 75 percent of the amount paid 

12 by the manufacturer, together with interest that may have 

13 accrued on such amount during the period between the 

14 date on which payment by the manufacturer was made 

15 and the date on which the abatement order was granted. 

16 Such interest shall be equal to that provided for the aver-

17 age 52-week Treasury Bill during the period involved. 

18 (f) AGGRIEVED P ARTIES.-Any manufacturer or at-

19 torney general of any State that is aggrieved by an abate-

20 ment that is granted under this section may seek judicial 

21 review of the abatement decision within 30 days of the 

22 date of such decision in the Court of Appeals for the Dis-

23 trict of Columbia Circuit. Review in such cases shall be 

24 subject to the procedures described in sections 701 

25 through 706 of title 5, United States Code. 
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I (g) Pno11mI'l'ION.-A manufacturer may not file a 

2 petition nuder subsection (a) until such time as the mmm-

3 facturer has fully paid the Secretary the amount assessed 

4 to the manufacturer under section 205(0. 

s TITLE III-STANDARDS TO RE-
6 DUCE INVOLUNTARY EXP0-
7 SURE TO TOBACCO SMOKE 
8 SEC. 301. DEFINITIONS. 

9 In this title--

10 (1) ADi\IINISTRATOR.-The term "Adminis-

11 trator" means the Administrator of the Occupational 

12 Safety and Health Administration. 

13 (2) PUBLIC FACILITY.-

14 (A) IN GENERAL.-The term "public facil-

15 ity'' means any building regularly entered by 10 

16 or more individuals at least 1 day per week, in-

17 eluding any such building owned by or leased to 

18 a Federal, State, or local government entity. 

19 Such term shall not include any building or 

20 portion thereof regularly used for residential 

21 purposes. 

22 (B) EXCLUSIONS.-Such term does not in-

23 elude a building which is used as a restaurant 

24 (other tlrn.11 a fast food restaurant), bar, private 
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club, hotel gi.1est room, casi110 1 bi11go parlor, to-

2 bacco merchant, or prison. 

3 (C) FAST FOOD HE~'l'AUilANT.-The term 

4 "fast food restaurant" means any rest..1.urant or 

5 chain of rest..1.nrants that primarily dist1ibutes 

6 food through a customer pick-up (either at a 

7 counter or drive-through window). The Admin-

8 istrator of the Occupational Safety and Health 

9 Administration may promulgate regulations to 

10 clarify this subparagraph to ensure that the in-

11 tended inclusion of establishments catering 

12 largely to individuals under 18 years of age is 

13 achieved. 

14 (3) RESPONSIBLE ENTITY.-The term "respon-

15 sible entity" means, with respect to any public facil-

16 ity, the owner of such facility e..""Ccept that, in the 

17 case of any such facility or portion thereof which is 

18 leased, such term means the lessee. 

19 SEC. 302. SMOKE-FREE ENVIRONMENT POUCY. 

20 (a) POLICY REQUIRED.-In order to protect children 

21 and adults from cancer, respiratory disease, heart disease, 

22 and other adverse health effects from breathing environ-

23 mental tobacco smoke, the responsible entity for each pnb-

24 lie facility shall adopt and implement at such facility a 
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I smoke-free enviro11mc11t policy which meets the rcqmre-

2 ments of snbscction (b). 

3 (b) ELI~:'lrnNTS 01•, POLICY.-

4 ( 1) IN GENERAL.-Each smoke-free enVIron-

5 ment policy for a public facility shall-

6 (A) prohibit the smoking of cigarettes, c1-

7 gars, and pipes, and any other combustion of 

8 tobacco within the facility and on facility prop-

9 erty \Yithin the immediate vicinity of the en-

10 trance to the facility; and 

11 (B) post a clear and prominent notice of 

12 the smoking prohibition in appropriate and visi-

13 ble locations at the public facility. 

14 (2) EXCEPTION.-The smoke-free environment 

15 policy for a public facility may provide an exception 

16 to the prohibition specified in paragraph (1) for 1 or 

17 more specially designated smoking areas within a 

18 public facility if such area or areas meet the require-

19 men ts of subsection ( c). 

20 (c) SPECIALLY DESIGNATED SMOIGNG A.REAS.-A 

21 specially designated smoking area meets the requirements 

22 of this subsection if-

23 ( 1) the area is ventilated in accordance with 

24 specifications promulgated by the Administrator that 

25 ensure that air from the area is directly exhausted 
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1 to the outside and does not recirculate 01· drift to 

2 other areas within the public facility; 

3 (2) the area is maintained at negative pressure, 

4 as compared to adjoined nonsmoking areas, as deter-

5 mined under regulations promulgated by the Admin-

6 istrator; and 

7 (3) nonsmoking individuals do not have to e!lter 

8 the area for any purpose while smoking is occurring 

9 in such area. 

10 Cleaning and maintenance work shall be conducted in such 

11 area only while no smoking is occurring in the area. 

12 SEC. 303. CITIZEN ACTIONS. 

13 (a) IN GENERAL.-An action may be brought to en-

14 force the requirements of this title by any aggrieved per-

15 son, any State or local government agency, or the Admin-

16 istrator. 

17 (b) VENUE.-Any action to enforce this title may be 

18 brought in any United States district court for the district 

19 in which the defendant resides or is doing business to en-

20 join any violation of this title or to impose a civil penalty 

21 for any such violation in the amount of not more than 

22 $5,000 per day of violation. The district courts shall have 

23 jurisdiction, without regard to the amount in controversy 

24 or the citizenship of the parties, to enforce this title and 

25 to impose civil penalties nuder this title. 
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( c) NOTICE.-An aggTieved person shall give any al-

2 leged violator notice of at least GO days prior to commeuc-

3 ing an action under this section. No action may be com-

4 menced by an aggrieved person under this section if such 

5 alleged violator complies with the requirements of this title 

6 within such 60-day period and thereafter. 

7 ( d) COSTS.-The_ court, in issuing any final order in 

8 any action brought pursuant to this section, may award 

9 costs of litigation (including reasonable attorney and ex-

10 pert witness fees) to any prevailing plaintiff, whenever the 

11 court determines such award is appropriate. 

12 (e) PENALTIES.-The court, in any action under this 

13 section to apply civil penalties, shall have discretion to 

14 order that such civil penalties be used for projects which 

15 further the policies of this title. The court shall obtain the 

16 view of the .Administrator in exercising such discretion and 

17 selecting any such projects. 

18 SEC. 304. PREEMPTION. 

19 . Nothing in this title shall preempt or otherwise affect 

20 any other Federal, State or local law which provides pro-

21 tection from health hazards from environmental tobacco 

22 smoke. 
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SEC. 305. REGULATIONS. 

2 The Administrator is authorized to promulgate such 

3 regulations as the Administrator deems necessary to carry 

4 out this title. 

5 SEC. 306. EFFECTIVE DATE. 

6 The provisions of this title shall take effect on. the 

7 date that is 1 year after the date of enactment of this 

8 Act. 

9 TITLE IV-NATIONAL TOBACCO 
10 SETTLEl\IBNT TRUST FUND 
11 SEC. 401. ESTABLISHMENT OF TRUST FUND. [Modeled on 

12 Black Lung Disability Trust Fund, may want pro-

13 vision in revenue code] 

14 (a) CREATION.-

15 (1) IN GENERAL.-There is established in the 

16 Treasury of the United States a tn1st fund to be 

17 lmmvn as the "National Tobacco Settlement Tn1st 

18 Fund" 1 consisting of such amounts as may be appro-

19 priated or credited to the Trust Fund. 

20 (2) TRUSTEES.-The tn1stees of the Tn1st 

21 Fund shall be the Commissioner, the Secretary, and 

22 [to be supplied]. 

23 (b) TRANSFERS.-There are hereby appropriated and 

24 transferred to the Tn1st Fund-

25 ( 1) amounts repaid or recovered under section 

26 205, including interest thereon; 



O:\BA1\BAl97.694 DISCUSSION DRAFT 

120 

S.L.l'. 

1 (2) amounts equivalent to amounts received 

2 nuder section 402; and 

3 (3) amounts paid as fines or penalties, includ-

4 iug interest thereon, under section 403. 

5 (c) REPAY.ABLE ADVANCES.-

6 (1) AUTHORIZATION.-There are authorized to 

7 be appropriated to the Trust Fund, as repayable ad-

8 vances, such sums as may from time to time be nec-

9 essary to make the expenditures described in sub-

10 section (d). 

11 (2) REPAYMENT WITH INTEREST.-Repayable 

12 advances made to the Tn1st Fund shall be repaid, 

13 and interest on such advances shall be paid, to the 

14 general fund of the Treasury when the Secretary of 

15 the Treasury determined that moneys are available 

16 in the Tn1st Fund for such purposes. 

17 (3) RATE OF INTEREST.-Interest on advances 

18 made pursuant to this subsection shall be at a rate 

19 determined by the Secretary of the Treasury (as of 

20 the close of the calendar month proceeding the 

21 month in which the advance is made) to be equal to 

22 the current aver~ae market yield on outstanding 

23 marketable obligations of the United States with re-

24 maining- period to maturity comparable to the antici-
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I pated period during which the advance will be ont-

2 standing. 

3 (d) EXPENDITURES FROJI TRUST FUND.-Amon11ts 

4 in the Tn1st Fund shall be available in each [fiscaVcal-

5 endar] year, as provided by appropriations Act, as follows: 

6 (1) With respect to--

7 (A) the first and second years following th~ 

8 establishment of the Tn1st Fund, not less than 

9 $2,500,000,000 each year; 

IO (B) the third year following the establish-

! I ment of the Trust Fund, not less than 

12 $3,500,000,000; 

13 (C) the fourth year following the establish-

14 ment of the Trust Fund, not less than 

15 $4,000,000,000; 

16 (D) the fifth year following the establish-

17 ment of the Trust Fund, not less than 

18 $5,000,000,000; and 

19 (E) the sixth year following the establish-

20 ment of the Trust Fund, and each year there-

21 after, not less than $2,500,000,000; 

22 of the amounts available in the Tn1st Fund shall be 

23 made available to the Secretary to makes grants to 

24 States to carry out subtitle A of title V. 
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( 2) \Vi th respect to each of the first 4 vem-s fol-

lowing the establishment of the Trust F\md, not less 

thau $1,000,000,000, and with respect to each year 

thereafter, not less than $1;500,000,000, of the 

amounts available in the Trust Fund shall be made 

available to the Secretary to carry out the National 

Smoking Cessation J?rogram under section 511. 

(3) With respect to each of the first 3 years fol­

lowing the establishment of the Trust F\md, not less 

than $125,000,000, and with respect to each year 

thereafter, not less than $225,000,000, of the 

amounts available in the Trust Fund shall be made 

available to the Secretary to carry out the National 

Reduction in Tobacco Usage Program under section 

512. 

(4) Not less than $500,000,000 of the amounts 

available in the Tn1st Fund each year shall be made 

available to the Tobacco-Free Education Board to 

carrv out activities under section 513. .. 
( 5) vVith respect to each of the first 10 years 

following the establishment of the Tn1st F\md, not 

less than $75,000,000 of the amounts available in 

the TnlSt Fund shall be made available to the Sec-

retary to carry out the National Event Sponsorship 

Program under section 514. 
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1 ( G) \Vi th respect to each of the first 2 years fol-

2 lowing the establishment of the Trust Fund, not less 

3 than $75,000,000, with respect to the third such 

4 year, not less than $100,000,000, and with respect 

5 to each year thereafter, not less than $125,000,000, 

6 of the amounts available in the Trust Fund shall be 

7 made available to the Secretary to carry out the Na-

8 tional Community Action Program under section 

9 515. 

10 (7) Not less than $100,000,000 of the amounts 

11 available in the Trust Fund each year shall be made 

12 available to the Secretary to carry out the National 

13 Cessation Research Program under section 516. 

14 (8) Not less than $300,000,000 of the amounts 

15 available in the Trust Fund each year shall be made 

16 available to the Commissioner as reimbursement for 

17 the costs incurred by the Food and Dn1g Adminis-

18 tration in implementing and enforcing requirements 

19 relating to tobacco products. 

20 (9) Not less than the amount collected under 

21 section 205 and available each year shall be made 

22 . available to the Secretary for use as provided for in 

23 section 517. 
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1 SEC. 402. LIABILITY OF INDUSTRY SOURCES. 

2 (a) DI~I·'INITION.-As used iu this subtitle, the term 

3 "industry sources" means all entities which are signatories 

4 to the National Tobacco Control Protocol under section 

5 Gl2. [Is this co1Tect, who is making the payments? How 

6 do we deal with other tobacco entities1] 

7 (b) PA nIENTS.-

8 (1) INITIAL PAYi\IENT.-Each industry source 

9 shall pay to the Tn1st Fund on the date of enact-

10 ment of this Act, an amount that bears the same 

11 ratio to $10,000,000,000 as the relevant domestic 

12 tobacco product unit sales volume of the industry 

13 source (as defined in paragraph (3)) bears to the 

14 relevant domestic tobacco product unit volume of all 

15 industry sources for 1996. [Is this correct with re-

16 spect to the lump sum paymenU] 

17 (2) ... <\NNU.AL PA"DIBNTS.-Each industry source 

18 shall pay to the Tn1st Fund for each calendar year, 

19 beginning on December 31 of the year following the 

20 year in which this Act is enacted, and each Decem-

21 her 31 thereafter, an annual payment equal to--

22 (A) with respect to the first year for which 

23 payments are to be made, an amount that bears 

24 the same ratio to $8,500,000,000 as the rel-

25 evant domestic tobacco product unit sales vol-

26 mne of the industry source (as defined in para-
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graph ( 3)) for the year involved bears to the 

relevant domestic tobacco product unit sales 

volume of all industry sources for such year; 

(B) with respect to the second year for 

which payments are to be made, an amount 

that bears the same ratio to $9,500,000,000 as 

the relevant domestic tobacco product unit sales 

volume of the industry source (as defined m 

paragraph ( 3)) for the year involved bears to 

the relevant domestic tobacco product unit sales 

volume of all industry sources for such year; 

(C) with respect to the third year for 

which payments are to be made, -an amount 

that bears the same ratio to $11,500,000,000 

as the relevant domestic tobacco product unit 

sales volume of the industry source (as defined 

in paragraph (3)) for the year involved bears to 

the relevant domestic tobacco product unit sales 

volume of all industry sources for such year; 

(D) with respect to the fourth year for 

which payments are to be made, an amount 

that bears the same ratio to $14,000,000,000 

as the relevant domestic tobacco product unit 

sales volume of the industry source (as defined 

in paragraph (3)) for the year involved bears to 
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1 the relevant domestic tobacco product nuit sales 

2 volume of all industry sources for such year; 

3 and 

4 (E) with respect - to each of the fifth 

5 through 25th years for which payments are to 

6 be made, an amount that bears the same ratio 

7 to $15,000,0QO,OOO as the relevant domestic to-

8 bacco product unit sales volume of the industry 

9 source (as defined in paragraph (3)) for the 

10 year involved bears to the relevant domestic to-

11 bacco product unit sales volume of all industry 

12 sources for such year. 

13 (3) RELEV.A..'-rT DO~IESTIC TOBACCO PRODUCT 

14 UNIT SALES VOLU"ME.-

15 (.A.) IN GENERAL.-For purposes of this 

16 subsection, the relevant domestic tobacco prod-

17 uct unit sales volume of an industry source for 

18 a year shall be equal to [what is this be equal 

19 to1]. 

20 (B) DETE&.'\IINATION BY COMMISSIONER.-

21 The Commissioner, based on data submitted by 

22 industry sources and other appropriate data, 

23 shall determine the relevant domestic tobacco 

24 product unit sales volume of an industry source 

25 for a year. 
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( 4) AD.JUS'l':\IENTS.-

S.L.C. 

(A) VOLlT~m DECHEASE.-lf the Connnis-

sioner makes a determination nuder paragraph 

(3)(B) that the total relevant domestic tobacco 

product unit sales volume has decreased, the 

Commissioner shall in subsequent years, make 

determinations as to sales volume based solely 

on adult use. 

(B) INCREASE IN PROFITS.-

( i) IN GENERAL.-\Vith respect to an 

industry source that experiences a decrease 

in the amount owed under paragraph (2) 

for a year as compared to the previous 

year, the industry source shall be subject 

to an increase in such amount (as provided 

for under clause (ii)) if the Commissioner 

determines that the net operating profits 

of the source derived from domestic sales 

of tobacco products has increased over that 

of the previous year. 

(ii) .&vIOUNT OF INCRE.ASE.-The 

amount by which the amount owed by an 

industry source is increased under clause 

(i) shall be equal to 25 percent of the 

amount of the decrease involved. 
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1 (C) INF'LATIO:\.-Each of the amounts de-

2 scribed in subparagraphs (B) through (E) of 

3 paragraph (2) shall be increased by 3 percent 

4 each year, or adjusted eaci1 year to reflect the 

5 increase in the Consumer Price Index for all 

6 urban consumers (as published by the Bureau 

7 of Labor Statistics) from the year previous to 

8 the year for which the adjustment is being ap-

9 plied, whichever is greater. 

10 (c) AFFECT OF BAN1IBUPTCY.-Section 507(a) of 

11 title 11, United States Code, is amended by inserting after 

12 par8..o<TI"aph (9) the following: 

13 "(_) Tenth, payments required to be paid into 

14 the National Tobacco Settlement Trust Fund under 

15 section 402 of the 

16 Act.". 

17 [Policy: \Vhat priority should these payments by 

18 given for bankruptcy purposes1] 

19 (d) PASS-THROUGH.-An industry source that is re-

20 quired to make payments under this section shall annually 

21 adjust the prices of the tobacco products sold by such 

22 source to reflect the amounts of such payments. 

23 (e) TA .. ~ TREATl\CENT OF PAY:\lENTS.-For pnrposes 

24 of section 162 of the Intenml ~venue Code of 1986, any 

25 payment to the Tobacco Settlement Tmst Fund under 
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I section 401 shall be considered to be an ordinary and nec-

2 essary e:--,.lJense in carrying on a trade or business and shall 

3 be deductible in the taxable year in which paid. 

4 SEC. 403. ENFORCEMENT. 

5 (a) GENERAL RULE.-There is hereby imposed a 

6 penalty on the failure of any industry source to make any 

7 payment required under section 402. 

8 (b) AMOUNT OF PENALTY.-The amount of the pen-

9 alty imposed by subsection (a) on any failure with respect 

10 to an industry source shall be for each day 

11 during the noncompliance period. 

12 (c) NONCOJ\!PLL.\;.'l'CE PERIOD.-For purposes of this 

13 section, the term "noncompliance period" means, with re-

14 spect to any failure to makes the payment required under 

15 section 402, the period-

16 ( 1) beginning on the due date for such pay-

17 ment; and 

18 (2) ending on the date on which such payment 

19 is paid in full. 

20 (d) LIMITATIONS.-

21 (1) IN GENERAL.-No penalty shall be imposed 

22 by subsection (a) on any failure to make payment 

23 under section 402 during any period for which it is 

24 established to the satisfaction of the Commissioner 

25 that none of the persons responsible for such failure 
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knew or, exercising reasonable diligence, would have 

2 lmO\'v11, that such failure existed. 

3 (2) Co1rnECTIONS.-No penalty shall be im-

4 posed m1der subsection (a) on any failure to make 

5 payment nuder section 402 if-

6 (A) such failure was dne to reasonable 

7 cause and not to willful neglect; and 

8 (B) such failure is corrected during the 30-

9 day period beginning on the 1st date that any 

10 of the persons responsible for such failure knew 

11 or, exercising reasonable diligence, would have 

12 known, that such failure existed. 

13 ( 3) \VAIVER.-In the case of any failure to 

14 make payment under section 402 that is due to rea-

15 sonable cause and not to willful neglect, the Com-

16 missioner may waive all or part of the penalty im-

17 posed under subsection (a) to the e.'\.i:ent that the 

18 Commissioner determines that the payment of such 

19 penalty would be excessive relative to the failure in-

20 valved. 
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i TITLE V-PUBLIC HEALTH AND 

2 OTHER PROGRAMS 
3 Subtitle A-Public Health Block 
4 Grant Program 
5 SEC. 501. PUBLIC HEALTH TRUST FUND. 

6 (a) ESTADLISIEHENT.-

7 ( 1) IN GENERAL.-The Secretary shall estab-

8 lish, as a separate fund within the Trust Fund es-

9 tablished under section 401, a trust fund to be 

10 known as the "Public Health Trust Fund", consist-

11 ing of such amounts as may be appropriated or cred-

12 ited to the Trust Fund. 

13 (2) TRUSTEES.-The tn1stees of the Tn1st 

14 Fund shall be the Commissioner, the Secretary, and 

15 [to be supplied]. 

16 (b) TRA .. '-TSFERS.-There are hereby appropriated and 

1 7 transferred to the Trust Fund the amounts described in 

18 section 40l(d)(l) with respect to the year involved. 

19 (c) E:x:PENDITURES FROM TRUST FuND.-Amounts 

20 in the Public Health Trust Fund shall be available in each 

21 [fiscal/calendar] year, as provided by appropriations Act, 

22 for block grants under section 502. 

23 SEC. 502. BLOCK GRANTS TO STATES. 

24 (a) IN GENER.V •. -For the purpose described i11 sub-

25 section (b), the Secretary shall award a block grant to 
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each State in each fiscal year in au amount based 011 the 

2 allotment of the State as determined iu accordance with 

3 section 503. 

4 (b) AliTIIORIZED AC'rIVITm8.-A State shall use 

5 amounts received nn<ler a block grant only for the purpose 

6 of planning, carrying ont, and evaluating activities as pro-

7 vided for in section 504. 

8 (c) APPLICATION.-To be eligible to receive a grant 

9 under this subtitle a State shall prepare and submit to 

10 the Secretary an application at such time, in such manner, 

11. and containing such information as the Secretary may re-

12 quire, including-

13 (1) such assurances as the Secretary may re-

14 quire regarding the compliance of the State with the 

15 requirements of this .Act; and 

16 (2) [Are there other requirements or informa-

17 tion that should be mentioned in the application1] 

18 SEC. 503. ALLOTMENTS. 

19 (a) IN GENERAL.-Of the amounts appropriated and 

20 available for block grants for a fiscal year under section 

21 502, the Secretary shall allot to each State an amount 

22 determined under the allotment formula under subsection 

23 (b). 

24 (b) ALLO'l':\LSNT Fo1ncn.u\.-[How will funds be al-

25 lotted among States and territories1] 
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( c) Rr-;,\LLOT~rn~TS.-To the e~ieut that all the 

2 funds appropriated rn1cler section 50l(c) for a fiscal year 

3 allcl available for allotment in such fiscal year are not oth-

4 envise allotted to States because-

5 ( 1) one or more States have not submitted an 

6 application in accordance 'vith section 502(c) for the 

7 fiscal year; or 

8 (2) one or more States have notified the Sec-

9 retary that they do not intend to use the full amount 

10 of their allotment; 

11 such excess shall be reallotted among each of the remain-

12 ing States in proportion to the amount othenvise allotted 

13 to such States for the fiscal year 'vithout regard to this 

14 subsection. 

15 (d) INDL-il'-r TRIBES AND TRIBAL ORGAJ.'l'IZ...\.TIONS.-

16 ( 1) IN GENERAL.-If the Secretary-

17 

18 

19 

20 

21 

22 

23 

24 

25 

(A) receives a request from the governing 

body of an Indian tribe or tribal organization 

within any State that funds under this subtitle 

be provided directly by the Secretary to such 

tribe or organization; and 

(B) determines that the members of such 

tribe or tribal organization would be better 

served by means of grants made directly by the 

Secretary under this subtitle; 
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the Secretary shall reserve from amounts which 

would otherwise be allotted to snch State under sub­

section (a) for the fiscal year the amounf determined 

nuder paragraph (2). 

(2) .lbroUNT.-The Secretary shall reserve for 

the purpose of paragraph ( 1) from amounts that 

would otherwise be allotted to such State under sub-

section (a) an amount equal to the amount which 

bears the same ratio to the State's allotment for the 

fiscal year involved as the [\Vhat is basis for allot­

ment to tribes~]. 

(3) GR..-\..:.\iT.-The amount reserved by the Sec-

retarv on the basis of a determination under this ., 

subsection shall be granted to the Indian tribe or 

tribal organization serving the individuals for whom 

such a determination has been made. 

( 4) PL...\J.'.f.-In order for an Indian tribe or trib-

al organization to be eligible for a grant for a fiscal 

year under this subsection1 it shall submit to the 

Secretary a plan for such fiscal year which meets 

such criteria as the Secretary may prescribe. 

(5) DEFINITIONS.-The terms "Indian tribe" 

and "tribal organization" shall have the same mean-

ing- given such terms in section 4(b) and section 4( c) 
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of the Illclian Self-Determination and Education .:.\.s-

2 sistauce Act (25 U.S.C. 450b(b) and (c)). 

3 SEC. 504. USE OF FUNDS. 

4 (a) IN GENERAL.-· Amounts provided to a State 

5 under a grant under this subtitle shall be usecl-

6 ( 1) to reimburse the State for expenses m-

7 curred by the State under the State program under 

8 title XIX of the Social Security Act ( 42 U .S.C. 1396 

9 et seq.) relating to the treatment of tobacco-related 

10 illnesses or conditions; 

11 (2) to reimburse the State for other expenses 

12 incurred by the State in providing directly, or reim-

13 bursing others for the provision of, treatment for to-

14 bacco-related illnesses or conditions; 

15 (3) to provide health care coverage, either di-

16 rectly or through arrangements with other entities, 

17 for uninsured individuals under __ years of age 

18 who reside in the State; 

19 ( 4) to establish a State tobacco products liabil-

20 ity judgments and settlement fund, as provided for 

21 in subsection ( c); 

22 ( 5) to reimburse the State for expenses in-

23 curred in carrying out the tobacco licensure require-

24 ments of subtitle D of title I; and 
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(G) to carry out any other acti\ities determi11ecl 

2 appropriate by the State. [Additional uses, more 

3 specificity~] 

4 (b) LDflTATIONS ON Us~s.-A State- may not use 

5 amounts provided nuder a grant under this subtitle for 

6 [Any limitations7] 

7 (c) JUDGilIENT ru~D SETTLE;\IENT FUND.-

8 (1) IN GENERAL.-Each State that receives a 

9 grant under this subtitle shall establish a fund for 

10 the purpose of making payments under paragraph 

11 (2). 

12 (2) PATirIENTS.-The fund established under 

13 paragraph (1) shall be used to make payments to in-

14 dividuals who have obtained a judgment in a to-

15 bacco-related action brought in a State court, or who 

16 have entered into a settlement of such an action, of 

17 the amount of any award under such judgment or 

18 settlement that represents punitive damages. 

19 SEC. 505. Wl'l'HHOLDING OF FUNDS. 

20 (a) AUTHORITY.-

21 (1) IN GENERAL.-The Secretary shall, after 

22 adequate notice mid an opportunity for a hearing 

23 conducted within the affected State, withhold funds 

24 from any State which does not use its allotment in 

25 accordance with the requirements of this subtitle. 
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The Secretarv shall withhold such fuu<ls uutil the 

2 Secretary finds that the reason fo1· the withholding 

3 has been removed and there is reasonable assurance 

4 - that it will not recur. 

5 (2) lNVESTIGATION.-The Secretary may not 

6 institute proceedings to withhold funds under para-

7 graph ( 1) unless the Secretary has conducted an in-

8 vestigation concerning whether the State has used 

9 its allotment in accordance with the requirements of 

10 this subtitle. Investigations required by this para-

11 graph shall be conducted within the affected State 

12 by qualified investigators. 

13 (3) RESPONSE TO COi\lPLAINTS.-The Secretary 

14 shall respond in an expeditious manner to com-

15 plaints of a substantial or serious nature that a 

16 State has failed to use funds in accordance with the 

17 requirements of this subtitle. 

18 (4) :MrNOR FAILURE.-The Secretary may not 

19 withhold funds under paragraph (1) from a State 

20 for a minor failure to comply with the requirements 

21 of this subtitle. 

22 (b) lNVESTIGATIONS.-The Secretary shall conduct 

23 in several States in each fiscal year investigations of the 

24 use of funds received by the States under this subtitle i11 
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orcler to evaluate compliance with the requiremeuts of this 

2 subtitle. 

3 (c) AVAILA13ILI'l'Y OP INFOIL\L\TION.-Each State, 

4 and each entity which has received funds from an allot-

5 ment made to a State under this subtitle, shall make avail-

6 able to the Secretary·, for examination, copying, or me-

7 chanical reproduction on or off the premises, appropriate 

8 books, documents, papers, and records of the entity upon 

9 a reasonable request therefore·. 

10 Subtitle B-Other Programs 
11 SEC. 511. NATIONAL SMOKING CESSATION PROGRAM. 

12 (a) EsT.illLISI-BIBNT.-The Secretary shall establish 

13 a program to be lrnown as the "National Smoking Ces-

14 sation Program" under which the Secretary may a.ward 

15 grants to eligible public and nonprofit entities and individ-

16 nals for smoking cessation purposes. 

17 (b) ELIGIBILITY.-

18 (1) OF ENTITIES.-To be eligible to receive a 

19 grant under this section an entity shall-

20 (A) be a public or nonprofit private entity; 

21 (B) prepare and submit to the Secretary 

22 an application at such time, in such manner, 

23 and containing such information as the Sec-

24 retary may require; 
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( C) provide assurances that amounts re-

2 ceived ullder the grant will be used in accord-

3 ance \vith subsection (c)(l); and 

4 ( D) meet any other requirements deter-

5 mined appropriate by the Secretary. 

6 (2) OF INDMDUALS.-To be eligible to receive 

7 a grant under this section an individual shall-. 

8 (A) prepare and submit to the Secretary 

9 an application at such time, in such manner, 

10 and containing such information as the Sec-

11 retary may require; 

12 (B) provide assurances that amounts re-

13 ceived under the grant will be used only in ac-

14 cordance i.vith subsection (c)(2); and 

15 ( C) meet any other requirements deter-

16 mined appropriate by the Secretary. 

17 (c) USE OF FUNDS.-

18 (1) BY ENTITIES.-An entity that receives a 

19 grant under this section shall use amounts provided 

20 under the grant to establish or administer tobacco 

21 product use cessation programs that are approved in 

22 accordance 'vi th subsection ( d). [Such entity shall 

23 not use amounts received under this section m a 

24 manner that creates a profit for the entity.] 
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(2) BY INDIVIDlJ,\LS.-.All iudi\idual that re-

2 ceive a grant under this section shall use amou 11 ts 

3 provided under the grant to enroll in a tobacco procl-

4 net use cessation program or to purehase a tobacco 

5 product cessation device that has been approved in 

6 accordance with subsection (d). Grants to individuals 

7 under this section may be in the form of vouchers 

8 that may be used to pay the costs of enrollment in 

9 an approved program or to purchase an approved 

10 device. 

11 ( d) APPROVAL OF CESSATION PROG&UI OR DE-

12 VICES.-U sing the best available scientific information, 

13 the Secretary shall promulgate regulations to provide for 

14 the approval of tobacco product use cessation programs 

15 and devices. Such regulations shall be designed to ensure 

16 that tobacco product users, if requested, are provided with 

17 reasonable access to safe and effective cessation programs 

18 and devices. Such regulations shall ensure that such indi-

19 viduals have access to a broad range of cessation options 

20 that are tailored to the needs of the individual tobacco 

21 user. 

22 (e) FUNDING.-The Secretary shall use amounts 

23 available under section 40l(d)(2) to carry out this section. 
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l SEC. 512. NATIONAL REDUCTION IN TOBACCO USAGE PRO-

2 GR.AJ.'1. 

3 (a) EsT,\l3LISII~mN'l'.-The Secretaiy shall establish 

4 a progTam to be lu1m\11 as the "National Reduction in To-

5 bacco Usage ProgTam" under which the Secretary may 

6 award grants to eligible public and nonprofit entities to 

7 carry out activities designed to reduce the use of tobacco 

8 products. 

9 (b) ELIGIBILITY.-To be eligible to receive a grant 

10 under this section an entity shall-

11 (1) be a State health department, other public 

12 entity, or a nonprofit private entity; 

13 (2) prepare and submit to the Secretary an ap-

14 plication at such time, in such manner, and contain-

15 ing such information as the Secretary may require; 

16 ( 3) provide assurances that amounts received 

17 under the grant will be used in accordance with sub-

18 section (c); and 

19 ( 4) meet any other requirements determined ap-

20 propriate by the Secretary. 

21 (c) USE OF FUNDS.-An entity that receives a grant 

22 under this section shall use amounts provided under the 

23 g1ant to-

24 (1) carry out media-based and nonmedia-based 

25 education, prevention and cessation campaig11s de-

26 signed to ctis~ourage the use· of tobacco products by 
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individuals who are under 18 years of age and to en-

2 courage those who use such products to quit; 

3 ( 2) cany out research concerning, and provide 

4 fo1· the development and public dissemination of, 

5 technologies and methods to reduce the risk of de-

6 pendence and injury from tobacco product usage and 

7 exposure; 

8 ( 3) provide for the identification, testing, and 

9 evaluation of the health effects of both tobacco and 

10 non-tobacco constituents of tobacco products; or 

11 ( 4) carry out any other activities determined by 

12 the Secretary to be consistent with the purposes of 

13 this .Act. 

14 (d) FUNDING.-The Secretary shall use amounts 

15 available under section 40l(d)(3) to carry out this section. 

16 SEC. 513. NATIONAL TOBACCO-FREE PUBLIC EDUCATION 

17 PROGRAM. 

18 (a) EST.ABLISH;\IENT OF BOARD.-

19 (1) IN GENERAL.-The Secretary shall establish 

20 an independent board to be known as the "Tobacco-

21 Free Education Board" (referred to in this section 

22 as the "Board") to enter into contracts with or 

23 award gTants to eligible public and nonprofit private 

24 entities to carry out public informational and edn-
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cational activities designed to reduce the use of to-

bacco products. 

(2) APPO£NT~IENT.-The Board shall be com­

posed of __ members to be appointed by the Sec-

retary, of which-

(A) at least __ such member shall be an 

individual who is widely recognized by the gen­

eral public for achievement in the athletic, cul-

tural, entertainment, educational, business, or · 

political field; and 

(B) at least __ of which shall be an indi­

vidual who is the head of a major public health 

organization. 

( 3) TER)IS A.l'ID VACAL'lCIES.-The members of . 

the Board shall serve staggered terms as determined 

appropriate at the time of appointment· by the Sec­

retarv. Anv vacancv in the Board shall not affect its .. .. .. 

powers, but shall be filled in the same manner as the 

original appointment. 

( 4) POWERS.-

(A) HEARINGS.-The Board may hold 

such hearings, sit and act at such times and 

places, take such testimony, and receive such 

evidence as the Board considers advisable to 

carry out the purposes of this section. 
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crn~.-The Board mav secure directlv from anv . . . 

Federal department or agency such infonnation · 

as the Board considers necessary to carry out 

the provisions of this section. 

(5) PERSONNEL l\L\TTERS.-

(A) COMPENSATION.-Each member of the 

Board who is not an officer or employee of the 

Federal Government shall be compensated at a 

rate equal to the daily equivalent of the annual 

rate of basic pay prescribed for level IV of the 

Executive Schedule under section 5315 of title 

5, United States Code, for each day (including 

travel time) during which such member is en-

gaged in the performance of the du ties of the 

Board. All members of the Board who are offi­

cers or employees of the United States shall 

serve without compensation in addition to that 

received for their services as officers or employ-

ees of the United States. [Is this the policy or 

should the Board members serve ·without com­

pensation and not be Federal employees?] 

(B) TRAVEL E::\.-PENSES.-The members of 

the Board shall be allowed travel e:..--penses, in-

eluding per diem in lieu of subsistence, at rates 



v. \D.~ \D.n..J.::> I .'JJ·~ ,,,__,, ... - - .._. -- - .......... ~ ' AJ ... --lt...t. J.. 

1':1:5 

authorized for employees of agencies u11clcr snb-

2 chapter I of chapter 57 of title 5, U uited States 

3 Code, while away from their homes 01· regular 

4 places of business in the performance of serv-

5 ices for the Board. 

6 (b) ESTABLISH~lENT OF PROGRA~L-The Secretary· 

7 shall establish a program to be !mown as the "National 

8 Tobacco-Free Public Education Program" under which 

9 the Board may enter into contracts with or award grants 

10 to eligible public and nonprofit private entities to carry 

11 out public informational and educational activities de-

12 signed to reduce the use of tobacco products. 

13 (c) ELIGIBILITY.-To be eligible to receive a grant 

14 under this section an entity shall-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(1) be a-

(A.) public entity or a State health depart-

ment; or 

(B) nonprofit private entity that-

(i) is not affiliated with a tobacco 

product manufacturer or importer; 

(ii) has a demonstrated record of 

working effectively to reduce tobacco prod­

uct use; and 

(iii) has expertise in conducting a 

multi-media communications campaign; 
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(2) prepare and submit to the Secretary an aµ-

2 plicatioll at such time, in such mmrner, and contai11-

3 ing such illformation as the Secretary may require, 

4 including a description of the activities to be con-

5 ducted using amounts received under the grant or 

6 contract; 

7 (3) provide assurances that amounts received 

8 under the grant will be used in accordance with snb-

9 section ( d); and 

10 ( 4) meet any other requirements determined ap-

11 propriate by the Secretary. 

12 (d) USE OF FUNDS.-An entity that receives a grant 

13 ·or contract under this section shall use amounts provided 

14 under the grant or contract to conduct multi-media public 

15 educational or informational campaigns that are designed 

16 to discourage and de-glamorize the use of tobacco prod-

17 nets. Such campaigns shall be designed to discourage the 

18 initiation of tobacco use by minors and encourage those 

19 using such products to quit. 

20 (e) NEEDS OF CERTAIN POPUL.ATIONS.-In awarding 

21 grants and contracts under this section, the Board shall 

22 take into consideration the needs of particular popu-

23 lations. 

24 (f) FL'NDfNG.-The Secretary shall use amounts 

25 available under section 401 (cl)( 4) to carry out this section. 
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SEC. 514. NATIONAL EVENT SPONSORSHIP PROGRAM. 

2 (a) EST.:\I1LISlL\fENT.-The Secretary shall establish 

3 a -program to be know11 as the "National Event Sponsor-

4 ship ProgTam" under which the Secretary may award 

5 grants to eligible entities or individuals for the sponsorship 

6 of activities described in subsection ( c). 

7 (b) ELIGIBILITY.-To be eligible to receive a grant 

8 under this section an entity or individual shall-

9 (1) prepare and submit to the Secretary an ap-

10 plication at such time, in such manner, and contain-

11 ing such information as the Secretary may require, 

12 including-

13 (A) a description of the event, activity, 

14 team, or entry for which the grant is to be pro-

15 vided; 

16 (B) documentation that the event, activity, 

17 team, or entry involved was sponsored or other-

18 \vise funded by a tobacco manufacturer or dis-

19 tributor prior to the date of the application; and 

20 ( C) a certification that the applicant is un-

21 able to secure funding for the event, activity, 

22 team, or entry involved from sources other than 

23 those described in paragraph (2); 

24 (2) provide assurances that amounts received 

25 under the grant will be used in accordance with sub-

26 section (d); and 
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( 3) meet any other requirements determined ap-

2 propriate by the Secretary. 

3 (c) PERi\lISSIBLE SPONSOBSIIIP ACTIVITIES.-

4 Events, activities, teams, or entries for which a grant may 

5 be provided under this section include--

6 ( 1) an athletic, musical, artistic, or other social 

7 or cultural event or activity that was sponsored in 

8 whole or in part by a tobacco manufacturer or dis-

9 tributor prior to the date of enactment of this Act; 

10 (2) the participation of a team that was spon-

11 sored in whole or in part by a tobacco manufacturer 

12 or distributor prior to the date of enactment of this 

13 .Act, in an athletic event or activity; and 

14 ( 3) the payment of a portion or all of the entry 

15 fees of, or other financial or technical support pro-

16 vided to, an individual or team by a tobacco manu-

17 facturer or distributor prior to the date of enactment 

18 of this Act, for participation of the individual in an 

19 athletic, musical, artistic, or other social or cultural 

20 event. 

21 (d) USE OF FUNDS.-Amounts received under a 

22 grant under this section shall be used to-

23 (l)(A) pay the costs associated with the spou-

24 sorship of an event or activity described in sub-

25 section (c)( l); 
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(B) µroviclc for the sponsorship of au iudi,iclual 

or team; 

( C) pay the required en try fees associated with 

the participation of an individual or team in an 

event or activity described in subsection (c)(3); 

(D) provide financial or technical support to an 

individual or team in connection \vith the participa­

tion of that individual or team m an activity de­

scribed in subsection (c)(3); or 

(E) for any other purposes determined appro­

priate by the Secretary; and 

(2) promote images or activities to discourage 

individuals from using tobacco products or encour­

age individuals who use such products to quit. 

(e) ALLOCATION OF UNE..""Q>ENDED FUNDS.-

16 .A.mounts available for purposes of carrying out this sec-

17 tion and remaining available at the end of the 10-year pe-

18 riod described in section 40l(d)(5), shall be used as fol-

19 lows: 

20 ( 1) 50 percent of such amounts shall be used 

21 to supplement amounts available for multi-media 

22 campaigns under section 512; 

23 (2) 25 percent of snch amounts shall be used 

24 to supplement amounts available for enforcement 

25 purposes u uder section 401 ( d)( 8); and 



0: \BAJ \BA197 .6~5 .1., ...... 

150 

(3) 25 percent of such amounts shall be used 

2 to supplement amounts available for community ac-

3 tion programs under section 515. 

4 (f) FUNDING.-The Secretary shall use amounts 

5 available under section 40l(d)(5) to cal'l'y ont this section. 

6 SEC. 515. NATIONAL COMMUNITY ACTION PROGRAM. 

7 (a) ESTABLISH~IENT.-The Secretary shall establish 

8 a program to be lmown as the "National Community Ac-

9 tion Program" under which the Secretary may award 

10 grants to eligible State and local governmental entities to 

11 carry out community-based tobacco control efforts that 

12 are designed to encourage community involvement in re-

13 ducing tobacco product use. [Modeled on ASSIST pro-

14 gram, need details.] 

15 (b) ELIGIBILITY.-To be eligible to receive a grant 

16 under this section an entity shall-

17 ( 1) be a State or local public entity; 

18 (2) prepare and submit to the Secretary an ap-

19 plication at such time, in such manner, and contain-

20 ing such information as the Secretary may require; 

21 (3) provide assurances that amounts received 

22 under the grant will be used in accordance with sub-

23 section (c); and 

24 ( 4) meet auy other requirements determined ap-

25 propriate by the Secretary. 
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( c) ADDlTION,\L REQUIHE;"1!E:-.:Ts.-[Adclitio11al re-

2 qnireme11ts with respect to distribution and use of 

3 amounts should be supplied.] 

4 ( d) FUNDING.-The Secretary shall use amounts 

5 available under section 401 ( d)( G) to carry out this sectiou. 

6 SEC. 516. NATIONAL CESSATION RESEARCH PROGRAM. 

7 (a) ESTABLISH~IENT.-The Secretary shall establish 

8 a program to be lmown as the "National Cessation Re-

9 search Program" under which the Secretary may award 

10 grants to eligible entities for research concerning, and the 

11 development of methods, dn1gs, and devices to discourage 

12 individuals from using tobacco products and to assist indi-

13 viduals who use such products in quitting such use. 

14 (b) ELIGIBILITY.-[\Vho is eligible~] 

15 (c) USE OF FVNDS.-[\Vhat are the permissible 

16 uses?] 

17 (d) ADDITION.AL REQUIRE:\IENTS.-[Additional re-

18 quirements with respect to distribution and use of 

19 amounts should be supplied.] 

20 (e) FUNDING.-The Secretary shall use amounts 

21 available under section 401(d)(7) to carry out this section. 

22 SEC. 517. USE OF SURCHARGE PAYMENTS. 

23 (a) I0.'" GENER...V ... -Of the amount made available to 

24 the Secretary each year under section 401(d)(9), the Sec-

25 retary shall-
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1 (1) use 11ot less than 90 percent of such amon nt 

2 to award gTants to State and local governmental and 

3 public health agencies to carry out activities to fnr-

4 ther reduce the use of tobacco products by inclivid-

5 uals who are under 18 years of age; and 

6 (2) use not more. than 10 percent of such 

7 amount for the administrative costs associated with 

8 the administration of title II and of chapter IX of 

9 the Federal Food, Drug and Cosmetic Act (as added 

10 by section 143(3)). 

11 (b) TR..L~SFER OF CERTAIN .A.:IIOUNTS.-If the Sec-

12 retary determines that the administrative costs described 

13 in subsection (a)(2) are less than the amount available 

14 under section subsection, the Secretary may-

15 (1) transfer any such excess amount to other 

16 Federal, State, or local agencies to meet the needs 

17 associated with the reduction of underage tobacco 

18 usage; or 

19 ( 2) expend such amounts directly for activities 

20 to expedite the reduction of underage tobacco use. 

21 (c) ELIGIBILITY.-To be eligible to receive a grant 

22 under this section ari entity shall-

23 (1) be a State or local governmental or public 

24 health agency; 
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1 (2) prepare and submit to the Secretary an ap-

2 plication at such time, in such nu1.1111el', and contain-

3 illg such i11formatio11 as the Secretaiy may require; 

4 (3) provide assurances that amounts received 

5 under the grant will be used in accordance with this 

6 section; and 

7 ( 4) meet any other requirements determined ap-

8 propriate by the Secretary. 

9 ( d) FuNDING.-The Secretary shall use amounts 

10 available under section 40l(d)(9) to carry out this section. 

11 TITLE VI-CONSENT DECREES, 
12 NON-PARTICIPATING MANU-

13 FACTURERS, AND STATE EN-
14 FORCEl\'IENT 
15 SEC. 601. PURPOSES. 

16 It is the purpose of this title to provide for the estab-

17 lishment of consent decrees and the imposition of certain 

18 payment provisions, in addition to those otherwise pro-

19 vided for under Federal or State laws, to encourage manu-

20 facturers, distributors, and retailers to comply with this 

21 Act, and to other.vise provide for the enforcement of this 

22 Act \vith respect to non-participating manufacturers. 
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Subtitle A-Consent Decrees and 
2 Non-Participating Manufacturers 
3 SEC. 611. CONSENT DECREES. 

4 (a) REQUIRE:\CENT.-To be eligible to receive pay-

5 ments nuder title V, a State, and to be eligible to receive 

6 liability protections under title VII, a tobacco manufac-

7 turer or distributor, shall enter into consent decrees under 

8 this section to be effective on the date of enactment of 

9 this Act. 

10 (b) TER;)1S AND CONDITIONS.-

11 ( 1) IN GENERAL.-The terms and conditions 

12 contained in the consent decrees described in sub-

13 section (a) shall contain ·provisions to clarify the ap-

14 plication and requirements of this Act (and the 

15 amendments made by this .Act), including provisions 

16 re la ting to-

17 (A) restrictions on tobacco product adver-

18 tising and marketing and youth access to such 

19 products; 

20 (B) the termination, establishment, and 

21 operation of trade associations; 

22 ( C) restrictions on tobacco lobbying; 

23 (D) the disclosure of tobacco smoke con-

24 stituents; 
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1 (E) the disclosure of nontobacco i11gTecli-

2 ents found in tobacco products; 

3 (F) the disclosure of existing and future 

4 documents relating to health, toxicity, and addi-

5 tiou related to tobacco product usage; 

-6 ( G) compliance and corporate culture; 

7 (H) the obligation of manufacturers to 

8 make payments for the benefit of States; 

9 (I) the obligation of manufacturers to 

10 interact only with distributors and retailers that 

11 operate in compliance with the applicable provi-

12 sions of Federal, State, or local law regarding 

13 the marketing and sale of tobacco products; 

14 ( J) requirements for warnings, labeling, 

15 and packaging of tobacco products; 

16 (K) the dismissal of pending litigation as 

17 required under title VII and as agreed to by the 

18 parties to the decree; and 

19 (L) any other matter determined appro-

20 priate by the Secretary or the parties involved. 

21 (2) LBIITATIONS.-The terms and conditions 

22 contained in the consent decrees described in sub-

23 section (a) shall not contain provisions relating to--

24 (A) tobacco product design, performance, 

25 or modification; 
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( B) manufacturing standards aml good 

2 manufacturing practices; 

3 (C) testing and regi.1latio11 with respect to 

4 toxicity and ingredients approval; and 

5 (D) the required percentage· reductions m 

6 the underage use of tobacco products for a year 

7 under section 204. 

8 (3) \VAIVER OF CONSTITUTIONAL CLAIMS.-The 

9 terms and conditions contained in the consent de-

10 crees described in subsection (a) shall include a pro-

11 vision waiving the Federal or State constitutional 

12 claims of the parties and providing for the severabil-

13 ity of the provisions of the decree. 

14 (4) CONSTRUCTION.-The terms and conditions 

15 contained in the consent decrees described in sub-

16 section (a) shall provide that the terms of the decree 

17 \vill be construed in a manner that is consistent with 

18 the provision of this Act. 

19 (c) APPROVAL.-To be valid under this section, the 

20 provisions of a consent decree must be approved by the 

21 Secretary prior to approval or entry by a court. 

22 (d) ENFORCE~IENT.-

23 ( 1) CI-L\..."1'GES IN LAW.-The prOVlSIOilS of a 

24 consent decree entered under this section shall re-

25 main in effect and enforceable regardless of wliether 
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1 the provis1011s of this Act are amended, except that 

2 any amendments to this Act that-

3 (A) establish Federal requirements that 

4 are in conflict with obligations contained in the 

5 consent decrees shall render such obligations 

6 unenforceable; 

7 (B) require allocations of funds that are in 

8 conflict with the allocation contained in the con-

9 sent decrees shall render such consent decree 

10 allocation unenforceable; and 

11 ( C) require warnings, labeling, or packag-

12 ing that conflicts with the warning, labeling, or 

· 13 packaging requirements of the consent decree, 

14 shall require that modifications be made in the 

15 consent decree to conform with such amend-

16 ments. 

17 (2) BY STATE.-

18 (A) IN GENERAL.-A State may bring an 

19 action to enforce the provisions of any consent 

20 decree under this section in any appropriate 

21 State court. Such proceedings may seek injunc-

22 tive relief only and may not seek criminal or 

23 monetary sanctions. Enforcement of any injunc-

24 tive relief provided under a State action under 
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tliis sectio11 shall be permitted under any appli­

cable State law. 

(B) CoNsrSTENCY.-The Secretary, in con­

sultation with the Attorney General, shall pro­

mulgate regulations to ensure the consistency of 

State court ruling with respect to conduct 

under a consent decree that is not e..'Cclusively 

local in nature. 

9 SEC. 612. NATIONAL TOBACCO CONTROL PROTOCOL. [Is 

10 there additional policy? Is this constitutional?] 

11 (a) REQUIRE~IENT.-Not later than ____ _ 

12 after the date of enactment of this Act, each tobacco man-

13 ufacturer to which this Act applies shall enter into a Na-

14 tional Tobacco Control Protocol. 

15 (b) TER:\IS A:."l'D CONDITIONS.-The Protocol referred 

16 to in subsection (a) shall be-

1 7 ( 1) developed by the Secretary as a binding and 

18 enforceable contract that embodies the terms of this 

19 Act; and 

20 (2) designed to be enforceable m Federal or 

21 State courts. 

22 SEC. 613. NON-PARTICIPATING MANUFACTURERS. 

23 (a) IN GENERAL.-:\Vith respect to a manufacturer 

24 that elects not to enter into a consent decree under section 
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1 G02, such manufacturer shall not be eligible to receive the 

2 liability protections under title V1I. 

3 (b) IMPOSITION <W Usrm Frm.-

4 (1) IN GI~:.TEHAL.-Each manufacturer. that 

5 elects not to enter into a consent decree under. sec-

6 tion 602 and not to become a signatory to the Na-

7 tional Tobacco Control Protocol under section 603 

8 shall be subject to an annual fee established under 

9 this subsection. 

10 (2) A.\fOUNT OF FEE.-

11 (A) TOT AL.-The total amount of all fees 

12 established under this subsection for a year 

13 shall be equal to the amounts provided under 

14 paragraphs (1) and (8) of section 40l(d) for 

15 the year. [Is this correct policy?] 

16 (B) PER J-!AN'UFACTGRER.-The Secretary 

17 shall promulgate regulations for the purpose of 

18 assessing fees under this subsection and deter-

19 mining the amount of the fee to be assessed to 

20 each manufacturer. 

21 ( c) SETTLE:\IE NT RESERVE FUND .-[ls policy cor-

22 rect1] 

23 (1) IN GENEILU ... -Each manufacturer to which 

24 subsection (b)(l) applies shall amrnally deposit into 

25 an escrowed reserve fund an amount equal to 150 
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1 percent of the amount that such manufacturer would 

2 have paid under section 402 (except for that portion 

3 of the payments that would have been made avail-

4 able under paragTaphs (1) and (8) of section 40l(d)) 

5 for the year in which the manufacturer is m~ldng 

6 such deposit if the manufacturer had been a signa-

7 tory to the National Tobacco Control Protocol under 

8 section 603. 

9 (2) USE.-Amounts ·contained m the reserve 

10 fund of a manufacturer under paragraph (1) shall 

11 be used solely for tobacco-related liability payments. 

12 The manufacturer may reclaim any amounts remain-

13 ing in the fund (with interest) at the end of the 35-

14 year period beginning on the date on which such 

15 fund is established. 

16 Subtitle B-State Enforcement 
17 SEC. 621. REQUIREMENT OF NO SALE TO MINORS LAW. 

18 (a) RELEVANT LAw.-[Based on section 1926 of the 

19 Public Health Service Act] 

20 (1) IN GENERAL.-Subject to para.graph (2), 

21 for each [calendar/fiscal] year, the Secretary may 

22 not make any pay1nents to a State under section 

23 403 unless the State involved has in effect a law 

24 providing- that it is unlawful for any manufacturer, 

25 retailer, or distributor of tobacco products to sell or 
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distribute auy such product to auy individual under 

the age of 18 that meets the requirements of this 

section. 

(2) DELAYED APPLICABILITY FOH CltJB.T..:\IN 

STATES.-ln the case of a State whose leg-isiature 

does not convene a regular session in fiscal year 

1997, and in the case of a State whose legislature 

does not convene a regular session in fiscal year 

1998, the requirement described in paragraph (1) as 

a condition of a receipt of payments under section 

403 shall apply only for fiscal year 1999 and subse­

quent fiscal years. 

(b) REQUIREi>IENTS.-A State law described in sub-

14 section (a) shall comply with the follmving: 

15 (1) PROHIBITION ON S.ALE.-Such law shall 

16 provide that it is unlawful for any manufacturer, re-

17 tailer, or distributor of tobacco products to sell or 

18 distribute any such product within the State to any 

19 individual under the age of 18 years. 

20 (2) PURCrL\SE, RECEIPT OR POSSESSION.-

21 (A) IN GE0TERAL.-Snch law shall provide 

22 that an indi-vidual under 18 years of age shall 

23 not purchase or attempt to purchase, receive or 

24 attempt to receive, possess or attempt to pos-

25 sess, smoke or attempt to smoke, or othen'visc 
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use or consume or attempt to use or consume 

a tobacco product in a public place. 

(B) E;\lPLOY:'llEN'l'.-Such law may permit 

an individual under the age of 18 to pos~ess a 

tobacco product during regular working hours 

and in the course of such individual's employ­

ment if the tobacco product is not possessed for 

such individual's consumption. 

(3) INSPECTIONS.-· 

(A) IN GENERAL.-Such law shall provide 

that the State Police of a State, or such local 

law enforcement authority duly designated by 

the State Police, shall enforce this law in a 

manner that can reasonably be expected to re­

duce the e:..-tent to which tobacco products are 

distributed to individuals under 18 years of age 

and shall, at least monthly, conduct random, 

unannounced inspections in accordance with 

regulations promulgated by the Secretary under 

this section to ensure compliance with this law. 

(B) CONDUCT.-Inspections under this 

paragraph shall be conducted in communities 

geographically and statistically representative of 

the entire State and the youth population of the 

State. Not less than 250 such inspections shall 
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2 

be conducted with respect to each 1,000,000 

residents of the State. 

3 SEC. 622. STATE REPORTING. 

4 fa) IN GENEHAL.-Not later than __ years· after 

5 the date of enactment of this Act, and annually thereafter, 

6 the State shall prepare and submit to the Secretary a re-

7 duction in tobacco product usage report. Such report shall, 

8 e.1:cept as provided in subsection (b)(3), be made available 

9 to the general public of the State. 

10 (b) CONTENTS.-A report submitted under sub-

11 section (a) shall include-

12 ( 1) a detailed description of the enforcement ac-

13 tivities undertaken by the State and the political 

14 subdivisions of the State concerning tobacco product 

15 usage laws for the year for which the report is being 

16 prepared; 

17 (2) a detailed description of the progress of the 

18 State in reducing the availability of tobacco products 

19 to individuals under 18 years of age, including the 

20 detailed statistical results of the compliance inspec-

21 tion required under section 621; 

22 ( 3) a detailed description of the methods used 

23 m such compliance inspection and in identifying 

24 outlets[?] which were tested (the Secretary shall 
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1 provide protections for the confideutiality of iufor-

2 matiou provided under this paragTaph); 

3 ( 4) a detailed description of the strategies that 

4 the State intellds to utilize in the current and· suc-

5 ceeding years to make further progress on reducing 

6 the availability of tobacco ·products to individuals 

7 under 18 years of age; and 

8 (5) the identity of a single State agency that is 

9 responsible for administering the requirements of 

10 title III in the State. 

11 SEC. 623. REDUCTION IN STATE PAYi\ffi;'.'ltfS. 

12 (a) fu"l°NUA.L DETER.\lINATION.-Beginning with re-

13 spect to the fifth full fiscal year after the date of enact-

14 ment of this Act, and each fiscal year thereafter the Sec-

15 retary shall make a determination as to whether each 

16 State has pursued all reasonably available measures to en-

17 force the law described in section 621. 

18 (b) PRESU!\IPTIVE FINDING.-The Secretary shall 

19 find presumptively that a State has not pursued all rea-

20 sonably available measures to enforce the law described 

21 in section 621 if the Secretary determines that the State 

22 has not achieved the follmving compliance rate results 

23 based on the findings of the retail compliance inspections 

24 conducted nuder the State law: 
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1 ( 1) \iVith respect to each of the fifth and sixth 

2 fiscal years following the date of enactment, 75 per-

3 cent compliance ·with State lmv. 

4 (2) \Vith respect to each of the seventh through 

5 ninth fiscal years following the elate of enactII'lent, 

6 85 percent compliance with State law. 

7 (3) \Vith respect to the tenth and each subse-

8 quent fiscal year following the date of enactment, 90 

9 percent compliance with State law. 

10 (c) A.IIOUNT OF REDUCTION.-

11 ( 1) IN GENERAL.-\Vith respect to a State that 

12 the Secretary determines does not meet the compli-

13 ance rates described in subsection (b), the Secretary 

14 may reduce the amount that the State may be eligi-

15 ble for under section 501. The amount of any such 

16 reduction shall not exceed an amount equal to 1 per-

17 cent of the amount for which the State is eligible for 

18 under section 501 for the fiscal year involved for 

19 each 1 percentage point by \vhich the State's compli-

20 ance performance is below the applicable compliance 

21 rate. 

22 (2) LnuT.ATION.-In no event shall the amount 

23 of any reduction under this section exceed an 

24 amount equal to 20 percent of the amount for which 
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1 the State is eligible for u ncler section 501 for the fis-

2 cal year involved. 

3 (3) REALLO'l\\fl~NT.-The Secretary shall 

4 reallot any amounts withheld under- this stibseetion · 

5 to States with compliance rates that exceed the·:rates 

6 applicable under subsection (b) in amounts to be de-

7 termined by the Secretary as appropriate to reward 

8 States with the highest compliance rates. 

9 (d) REVIEW.-

10 (1) PETITION FOR RELEASE.-Not later than 

11 days after the date on \vhich a notice from the 

12 Secretary that the Secretary intends to make a re-

13 duction under subsection (c) is received, a State may 

14 petition the Secretary for a release and disburse-

15 ment of such amount (referred to in this subsection 

16 as the "withhold amount"). The State shall give 

17 prompt written notice of such petition to the State 

18 attorney general. 

19 (2) ACTION BY SECRET..:\.RY.-

20 

21 

22 

23 

24 

(A) HOLDING AND INVESTING OF 

FUNDS.-U pon receipt of a petition under para­

graph ( 1), the Secretary shall designate the 

withhold amount as subject to a petition and in­

vest such amount in interest-bearing securities 


