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Congressional Research Service ¢« The Library of C

January 31, 1997

TO :  Honorable Dirk Kempthorne
Attention: Gary Smith
FROM :  American Law Division
SUBJECT :  Whether the Administrator of the National Highway

Transportation Safety Board Has the Authority to Amend,
Alter, Change or Otherwise Supplement the Test Procedures
for Automatic Restraints Set Out in Paragraph S10(b)(1) of
Federal Motor Vehicle Safety Standard 208 (49 C.F.R. §
571.208, 1 S10()(1))

You are concerned that the current testing of vehicle airbags has led to a
standard for airbag deployment which may in some situations actually imperil
vehicle occupants, and would, therefore, like for the Administrator of the
National Highway Transportation Safety Administration (NHTSA) to order
tests to determine whether and to what extent airbag deployment pressure
might be reduced. The Administrator has informed you that it is his belief that
he is prohibited from doing so. Accordingly, you have asked that we review a
memorandum prepared by the law firm, Mayver, Brown & Platt, which concludes
that the Administrator does have the authority to amend the vehicle safety
standard which sets forth the test dummy positioning procedures for crash-
testing motor vehicles (Federal Motor Vehicle Safety Standard (FMVSS) 208 1
S10(b)(1), Occupant crash protection, 49 C.F.R. § 571.208 1 S10(b)(1)). For the
reasons discussed below, we conclude that there is ample evidence to support
that conclusion; and further, that there may not be any need to amend the
language of the referenced paragraph.

Background

In 1966, Congress determined that it was necessary to "establish motor
vehicle safety standards” in order to protect the public against "unreasonable
risk of accidents occurring as a result of the design, construction or performance
of motor vehicles [or the] unreasonable risk of death or injury to persons in the
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event accidents do occur."' The same Act required the Secretary of
Transportation

to establish by order appropriate Federal motor vehicle safety
standards.’

and further authorized the Secretary

by order [to] amend or revoke any Federal motor vehicle safety
standard established under this section . . . [taking into consideration]
relevant available motor vehicle safety data, including the results of
research, development, testing and evaluation activities conducted
pursuant to this Act.?

In response, the Secretary, through the Administrator of NHTSA,*
promulgated Part 371 of 49 C.F.R., "Federal Motor Vehicle Safety Standards,"
which include FMVSS 208, Occupant crash protection.® The stated purpose for
promulgating the Standard was "to reduce the number of deaths of vehicle
occupants, and the severity of injuries ..."”’

In the "National Highway Traffic Safety Administration Authorization Act
of 1991,"® Congress directed the Secretary of Transportation

! Preamble to and § 102(1) of the "National Traffic and Motor Venicle Safety Act of

1966," (empnasis added). P L. 89-563, now codified at 49 U.S.C. § 30101, which has condensed the
language in the original statute to read:
y'to reduce traffic accidents and deaths and injuries resulting from traffic accidents.”

2 P.L. 89-383, § 103(a), originally codified at 15 U.S.C. § 1392(a), recocified at 49 U .S.C.
§ 30111(a) to direct the Secretary of Transportation to "prescribe motor vehicle safety standards
(that are] practicable, meet the need for motor vehicle safety ...." (Emphasis added).
: P L. 89-563, §§ 103(e),(f)(1), originally codified at 15 U.S.C. § 1392(e), recodified at 49
U.S.C. § 30111(d); in addition, 49 U.S.C. § 30111(e) direc:s the Secretary to “establish and
periodically review and update on a continuing basis a 5-year plan for testing motor vehicle safety
standards prescribed under this chapter that the Secretary considers capable of being tested.” On
June 6, 1967, President Lyndon Johnson issued Executive Order No. 11357 to order that the
provisions of the "National Motor Vehicle Safety Act" be carried out through the National
Highway Safety Bureau and its Director."
4 49 C.F.R. § 1.50 delegates to the Administrator, National Highway Traffic Safety

Administration the authority to "carry out the National Traffic and Motor Vehicle Safety Act of
1966, as amended.”

S 49 CFR. § 5711
49 CF.R. § 571.208.
49 C.F.R. §571.208 1 S2.

8 Title II, Part B of the "Intermodal Surface Transportation Efficiency Act" (ISTEA),
P.L. 102-240.
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to promulgate, in accordance with the National Traffic and Motor
Vehicle Safety Act of 1966 ... an amendment to [FMVSS] 208 to provide
that the automatic crash protection system for the front outboard

designated positions of [certain described vehicles] ... shall be an
inflatable restraint (i.e., an airbag] ....°

The same section states that it "revises, but does not replace [FMVSS] 208,"

merely extending the "automatic crash protection’ requirement to "trucks, buses,
and multipurpose vehicles."'°

FMVSS 208 1 S10(b)(1), which sets forth the way in which "automatic
restraints” are to-be tested, states that

In a vehicle equipped with an automatic restraint at each front
outbound seating position ...each test dummy is not restrained during
one frontal test ... by any means that require occupant action. If the
vehicle has a manual seat belt provided by the manufacturer ... then
a second frontal test is conducted ... and each test dummy is restrained
both by the automatic restraint system and the manual seat belt ....

Discussion

As the Mayer, Brown memorandum correctly states, "[gleneral principles of
administrative law recognize that administrative agencies ‘must be given ample
latitude to adapt their rules and policies to the demands of changing
circumstances,’ as long as the changed policy is accompanied by a ‘reasoned
analysis for the change.”!! Only in the case of a mandate in which Congress
has specified some or all of the specifics to be included in an Agency’s
promulgations would an Agency be precluded from altering or amending those
specifics; the statute which first required that motor vehicle safety standards be
enacted contained only the directive to the Secretary of Transportation that he
promulgate "appropriate Federal motor vehicle safety standards,” and further
gave the Secretary the authority to "by order amend or revoke any Federal
motor vehicle safety standard established under this section.” Accordingly, it
would appear that the Administrator of NHTSA not only has the authority to
amend his own agency’s safety standards, but may be expected to do so
whenever he is in possession of "relevant available motor vehicle safety data.”

That the provision which requires airbags does not envision that "automatic

crash protection” is to be construed as "protection afforded in the absence of a
seat belt" is illustrated by the further requirement that

Section 2508 of P.L. 102-240, codified at 49 U.S.C. § 30127(b).
10 49 U.S.C. § 30127(D.

i Memorandum at 4, citing Motor Vehicle Manufacturers’ Ass'n. v. State Farm, 463 U.S.
29, 42 (1983).
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the owmer manuals for passenger cars and trucks, buses, and
multipurpose vehicles equipped with an inflatable restraint include a
statement in an easily understandable format that
(1) either or both of the front outboard seating
positions ... are equipped with an inflatable restraint referred to
as an ‘airbag’ and a lap and shoulder belt;
(2) the airbag is a supplemental restraint,
(3) lap and shoulder belts also must be used correctly
... to provide restraint or protection ....'2

'i"1e only statutory reference to "automatic” that our research has uncovered
appe s in the Conference Report that accompanied ISTEA: "the Senate notes
that ‘e current regulations of the Department of Transportation ... require that
pass-:.ger cars be equipped with ‘passive restraints,” which include either
airb:.gs or automatic seatbelts that do not require actions by the occupant in
order to be engaged"(HOUSE CONF. REP. NO. 102-404 at 400). In other words,
it a: cears that the statute which requires the installation of airbags as
autc-:gtic, or passive, restraints neither envisions nor requires (because airbags
are ..asidered as "supplemental” restraints to be used in conjunction with
seat . ..ts) that they must be tested in unbelted conditions.

Finally, we note the improbability, given the language set out above to
emphasize that airbags are to be considered only as a "supplemental” restraint,
that *MVSS 208 1 S10(b)(1) requires that crash tests to evaluate airbag
deployment pressure be conducted on completely unbelted test dummies in order

to determine the pressure at which protection from frontal impact crashes would
be a' ..ilable.

//7 ' -1 /; ’
\ ” . A , / "
7@’1/' “Vszg/L/_/:d
/Tanice E. Rubin
Legislative Attorney

12 49 U.S.C. § 30127(c) (emphasis added). The wording in the original statute was: “(the
airbag] does not substitute for lap and shoulder belts ..."; the P.L. 103-272, which recodified Title
49 in order to consolidate various transportation statutes residing in disparate locations in the
U.S. Code, and to eliminate excess or unnecessary verbiage, was not intended to substantively
amend any of them (see, § 1(a) of P.L. 103-272).
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April 8, 1997

TO :  Honorable Dirk Kempthorne
Attention: Gary Smith
FROM :  American Law Division
SUBJECT :  Review of January 31, 1997 Memorandum Concerning

Authority of the National Highway Transportation Safety
Administration to Alter or Amend Certain of Its Crash-Test

Procedures; Comment on Draft Language to Mandate Such
Revision

You have asked that we review our January 31, 1997 memorandum to you,
"Whether the Administrator of the National Highway Transportation Safety
Administration Has the Authority to Amend, Alter, Change or Otherwise
Supplement the Test Procedures for Automatic Restraints Set Out in Paragraph
S10(b)(1) of Federal Motor Vehicle Safety Standard 208 (49 C.F.R. §571.208,
1S10(b)(1))," in light of a subsequent letter sent to Senator Kempthorne from
the Administrator of the National Highway Safety Transportation

-~ Administration (NHTSA), together with its attached Memorandum of Law,
prepared by NHTSA’s Acting General Counsel. In addition, you have asked that
we comment on your draft legislation directed at requiring NHTSA to issue the
revised crash-test standards (elimination of unbelted testing of automatic

restraint systems, or "airbags") that the agency currently believes it has no
authority to issue.

The February 27, 1997 NHTSA Memorandum of Law references our
memorandum to Senator Kempthorne, summarizes the points articulated there
(as well as those contained in an opinion prepared by the law firm of Mayer,
Brown & Platt), and states that "[t]hese arguments do not cause us to change
our analysis." Upon reflection, and rereading of our January 31, 1997
memorandum in light of the arguments put forth in the NHTSA Memorandum
of Law, the American Law Division of the Congressional Research Service does
not find sufficient basis to revise the conclusion reached in that document, that
it appears that the statute which requires the installation of airbags as
automatic, or passive, restraints neither envisions nor requires (because airbags
are considered as ‘supplemental’ restraints to be used in conjunction with
seatbelts) that they must be tested in unbelted conditions."

Because you have been unsuccessful in persuading NHTSA that it already
possesses the authority you would like to see exercised, you are contemplating
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legislation to eliminate any discretion for NHTSA to maintain crash-test
standards that require tests of automatic restraint systems to be conducted on

unbelted vehicle occupants. Accordingly, the proposed legislation would, first,
deem automobile manufacturers or distributors

to be in compliance with applicable performance standards for
occupant crash protection if the motor vehicle meets the applicable
requirements for testing with the simultaneous use of both an
automatic restraint system [e.g., airbag] and a manual seat belt.

The proposed legislation then clearly states that

In no case shall a manufacturer or distributor use, for the purpose of
.. certification ..., a test that provides for the use of an automatic
restraint system without the use of a manual seat belt.

The final provision requires that the Secretary of Transportation (whose duties
under the National Motor Vehicle Safety Act of 1966 were delegated to the
Administrator, NHTSA by 49 C.F.R. §1.50)

shall issue such revised standards under section 30111 of title 49,
United States Code [which section directs that the Secretary of
Transportation ‘shall prescribe motor vehicle standards’] as are
necessary to conform with the requirement [set out above].

It would, thus, appear that the language of your proposed legislation is
sufficiently clear and unambiguous as to achieve the desired result you have
indicated to us, that the Administrator, NHTSA revise current crash-test
standards so as to eliminate the requirement that automatic restraint systems

be tested on unbelted vehicle occupants.
H,M ou Jktvéum

"Jamce E. Rubin
Legislative Attorney
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MAYER, BROWN & PLATT

mmicace 2CC0 PENNSYLVANIA AVENUE., N.W.

FESFLIN

2RLSsSELS WASHINGTON, D.C. 2CCC6-1882

~CLSTCN 2CZ-36i-caTs
“TNCCTN

LIS AaNCELZIS

NEw~N YTAK
MEKICT ZiTY CCTRRESFCONOENT
wALSESwl. NAVARSETE, NACER Y RSQJAS

TAIKA Z JONES
2C2-778-C642

January 22, 1297
TO: 2hillip D. Brady
FRCM: Zrikz Z. Jcnes
RE: NHTSA'’s Authority to Repeal cx Suspenc the Unbeltec Tast
in FMVSS 208

Ycu askad for a lagal analvsis
NETSA cculd lawifuvlly ragezl or susye
Tedsral Motcr Venicle Safaty Stancae
to certifiy compl.iznce in zZctnh the b
We conclude that chers ars no lecal
autnhcrity Lo dc so
BACXGRQUND

FMVSS 208 (¢2 C.F.R. Section 571.208) speciiiss gerIormancs
stancards for occupant procection in crashes. &mong ics
raguiraments, FMV3S 208 currently reguiras ma&nufaciurers to
certifv ccmpliancz with the performance stancards in Lwo
conditions: first, with the crash tast dummy belted with the

manuzl three-point safety belt, and second, with the dummy
unbelted. See S10(b) (1) of FMVSS 208. '

In 1991, Congress enacted the Intermodal Suriace
Transportation Efficiency Act (ISTEA) (Pub.L. 102-240). Part 3
of the ISTEA, cited as the National Highway Traffic Safaty
Administration Authorization Act of 1991, included Section 25C8
which mandated that the Secretary of Transportation shall amend
FMVSS 208 to provide that "the automatic occuvant crash
orotection system" of each new Dassencer car and light truck
"shall ke an inflatable rsstraint complving with the occupant
orotection requirements uncder section 4.1.2.1" ci ©MVSS 208. The



saciicn ccntinued that 1t "suzplements and ravises,
raplace, Faceral Mctor Vehiclé-Safety Stancaxrz Z2C§,
amencment to such Standard 208 cf Marcn 26, 18S8. iziracd
cmittad] extanding the raguiremenIs for autcmatic or
Trotacticn CC trucks, Zuses and multlizurscse as
vanicles."

In 12894, Congrass enacted Public Law 103-272 cn July S,
1994. Section 1 of that Act explained that generzl and permansnc
"laws relatad to transportaticn are revised, codified, and
enaccted without substantive change." = Thus, the codificzticn
Act transferred the provisions cf the former Naticnal Traffic a-<
Motcor Venicle Safety Act from Title 15 to Titcle ¢S. In ths
orocess of the codification, mcst provisicns ¢ the Act wersa
restated, with scme omitted as unnecessary cr amended for
clarity, although ncne of the omissions or amendmencs was
intenced to intrccuce substantive chance.

The air bag mancate in the ISTEA found itself codified az &3
U.S.C. § 30127, "Automatic Occupant Crash EBrotaction and Sezt
Selc Use." The cocified languace r=acds as follcws:

"{p) Inflatable restraint rsguirsments.--(1) ... The

amencment shall recuire that the autcmatic cccupanc crasn

orotection system for both cf the front cutbcard sesating
ccsitions for [passenger cars and light trucks] ke an
inflatabple restrzint (with lap and shcouldex telts) comglving
with the occupant protecticn racguirements undar secticn

4.1.2.1 of Stancdaxrd 208."

The codificaticon also retains most oL tns statament ci
intent that criginally apvearasd as vart of the alry kag manda:tz
The oricinal statement of intent assextad that "[tlhis seccicn
surrlements and revises, but dces nct replacs, T=2dzral Motor
Venicla Safety Stancard 208 " In the cccliiication, howsisr,
Znz new vlacement of this prov1510" is in § Z0.27(f), ncw szTating
that "[t]nis section revises, but cces nct reriacs, Stancard ZI5
as in effact on December 18, 18¢g: Lo The rzizsrancsa ro
"supolement (ing] " FMVSS 203 was cmitted in the ccaiiication,
aoparantly due to a view that it was unnecessary

In addition, the codification did not substantively changs
the ISTEA provisions that instructsed NHTSA to amend FMVSS 208 to
require that each owners’ manual explain that "the ‘air bag’ is &
supplemental restraint and is not a substitute for lap and
shoulder belts" and that "occupants should alwavs wear their lzp
and shoulder belts, 1f available, or other safzty belts, whethsar
or not there is an inflatable restraint." §30127(c) (2) and (4)

5




The evidance sucggests that the raguirsment fcr FMVSS 208
erctification in the uncelted conditicn is dictating ailr kcag
inflacion outduc tnac is grazater than woulcd be necessary if chs
unceltad certification test wera eliminated cr suspended. NETSA
nas racently acknowledged that the substantial infliaticn cutou:s
cf currsnt air bags desicns can pose risks to scme front seas

lCJL‘“1V childran and small staturad adults.

§ recent rulemaking notices extending the air
Cutoff sw1;ch cpt ion in cercain vehlcles, CYODOSLiNG Lo permitc
cepowering of air bags and propcsing to authorize disconnection
of ailr bags by dealers all contain substantial discussicns of the
‘adverse effects of current air bag designs." See §2 Fed. Rec.
798 - 844 (January 6, 1997). )

0 m
m O
tn 1y

In its original incarnation, FMVSS 208 was intended
crimarily to protect unbelted adult cccupants, because safaty
belt use was very low. In 1984, when FMVSS 208 was reinstated,
NHTSA observed that driver safety belt use in the front seat was
approximately 14% nationwide. Tcday, however, acult safscy belt
use in the frcnt seat is estimated to e close to 70%, due in
large measure to the success of state safety belt usage laws, all
of which were enacted within the lasc thirteen years. Today, all
states but one reguire safety belt usage by vehicls occupancs,
and these racuirements, coupled with seat belt usage education
efforts, have been successiul in raising safety belt usage to
lavels far in excess of those contemplacted in 1584.

Ct at least egqual significance, there is no sign that
Congrass cons1derec any evidence of the risks to children and
small adult ront seat occupants frcm air bags cesigned to meet
the recguirements of FMVSS 208 when the ISTZA was enacted inm 1551

* *.*

NETSA has now concluded that the ISTER air beg mandate, &s
codified in Titles 4%, requires the agency to ratain the uncel:tad
compliance test because its repeal would eviscera e tne
raquirament for "automatic occupant crash protection systeml(s]."
In a letter dated January 13, 1997 toc Senator Dirx Kempthorne,
NHTSA Administrator Martinez explained the agency’s reascning &as
follows:

"If the unbelted test werse eliminated from FMVSS No. 208,
such that vehicles only had to satisfy the performance
requirements of the standard with the manual belts attached,
there would be no way to ensure that the air bags would in
fact provide "autcmatic" protection to front seat
occupants."

(D
mn

)
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NETSA thus advised Senator Kempthorne that it "lackl(s] 1
authority to eliminate the unbelted test".

-3~



For re2asons discussecd

.
1]

i ra tzil pelicw, w2 o nct corcur
that N=ETSA 1s so constrained inm its authority ©o incarpraz che
statute and the standard. In garcticular, NETSA razaing autncri--
TC incerprec the statute and the scanderd in & manner chat )
achiaves the safety objectives of FMVSS 208 and ths I3TIA mandz-s
for an autcmatic crash protection system -- wWhich is an air cac
as a supplemental restraint )
ANALYSIS

General principles of administrative law raccgnize that

ST

atory agencies "must be given ample latitucde to adapt t::;“

]
s and policies to the demands of changing circumscances," as
the changed policy is accompaniea by a "rsascned an ;
change." Motor Vehicle Manufacturers’ Ass’n. v. a
3 U.S. 29, 42 (1983) (internal quotations and citation
Therefore, unless there is an explicit or implici
restriction in the Vehicle Safety Actl/, as amendcded by ISTER,
orecluding NHTSA from responding to the newly accﬂowlecgea
informaction about safety risks posed by currsnt alr bag desicns,
NETSA retains "ample latitude' to amend FMVSS 208 to remcve tns
unkelted test.

b= (D mn N
m ~

(&

l. The Vehicle Safety Act Does Not Explicitly Preclude NETSA
From Revealing or Susvending the Unbelted Test

Nothing in 49 U.S.C. § 30127 cr in § 28908 ci ISTEA
explicitly preclucdes NHTSA from repealing cor suspending the
unpelted cerxtificaticn test in FMVSS 208.

First, nothing in ISTZA § 2503 amends, r=2stYXiCcis or
ctherwise affects NXETSA's Dlena:: autnority to amend sais=cv
stancards, authority which is inco*pora:e in the cenerszl
rulemaking authority to "prescribe" mctor venicles safezy
scandards in 49 U.S.C. Section 30i1ll(a) .2/ in fact, the ISTZ2
1/ The cccéification of NHTSA’s rulemaking and eniorcsesment

authority is now contained in Chapter 301 cf Title 48 ci :ine

United States Code. Although the National Trzffiic anc Mctor

Vehicle Safety Act was tecnnically repealed oy the

codification, this memorandum will refer for convenience to

the provisions of Chapter 301 as the "Vehicle Safety Act."
2/ While the original Vehicle Safety Act contained explicic
authority to "amend or revoke" any Faderal Motor Vehicle

Safety Standard (former 15 U.S.C. § 1392(e)), the

codification deleted that explicit reference in favor of the

o
more generic authority to "prescribe" motor vehicle safety
standards. The Report of the Eouse Committee on the

(continued...)



languace car=fully statas that the amendment "supplements and
revises, but does not replace" FMVSS 208. Ancd, as discussed
abcve, administrative law principlss recognize the authoricvy
agencies have to amend their rules to reflact changed
circumstcances. Apsent an explicit Ccngressicnal direction
limiting that plenary authority in the case of FMVSS 208, NETS2
racains 1ts general authority to amend its safaty standards

Second, when Congress wishes to "freeze" a regulation in
place, it knows how to do so. For example, Section 216(7) of
Clean Air Act (42 U.S.C. § 7550(7)) "froze" the then-existing
definitions for certain terms for purposes of the emission
standards established by that Act, in the following way:

v 1

g
Nt ]

The terms "vehicle curb weight," "gross vehicle weicht
rating" (GVWR), "light-duty truck" (LDT), "light-duty _
vehicle," ancd "loaded vehicle weight" (LVW) have the mea:ing
provided in regulations promulgated by the Adm*n*st*ato* and
in effect as cf November 15, 1990. The abbraviations in
parentheses corresponding to any term “e:erred to in this
paragraph shall have the same meaning as the correspondirc
cerm. 42 U.S.C. § 7550(7).

Since no such explicit restriction "freezing" the 1991
aedition of FMVSS 208 in general, or S4.1.2.1 in particular, was
incorporated into the ISTEA amencdments, NHTSA is neot pracluded by
statute from amencing FMVSS 208, or interpreting it in such a way
as to repeal cr suspend the unbelted compliance tast.

Although scme m argue that the language in the codifis
Vehicle Safety Act r rring to a ravision to FMVSS 208 "as in
effect on December 18, 1991" is tantamount to a "Ireezing" ocf tha
reqguirements of FMVSS 208 as stated on that dat=s, such an
argument cannot survive. First, the gquoted language did nct
appear in the ISTEA itself. Since the cocdification expresslv
stated that it was not intended to introduce anv substantivs
cnange, the inclusion of the December 18, 1991 efiective dats In
the codification (but not the original enactment of ISTER) cannct
nave any substantive meaning, and surely cannot convey an intant
py Congress in 1991 or 1994 to "freeze" FMVSS 208 in the conZext
of the December 18, 1991 provisions. Second, the quoted lancgus
coes not appear in the substantive requirements for air bag
installation, which appear in subsection (b) of Section 30127.

Rather, the quoted reference to the December 18, 1991 version of

r

(Q
M

2/(...continued)
Judiciary accomoanylng the codification explained that
"[tlhe words ’'amend or revoke’ in [former section 1392 (e)]
are omitted because they are included in [the term]
‘prescribe.’" H.R.Rept. 103-180 at 156, 103d Cong., 1st
Sess., 1993.



tMVES 208 arprears in supsecticn (Z) ¢f that secticn, WRich scaiss
Thnat the air pag mandate "ravises, cut cces nct reclace, Standarc
208 as in efifect cn Decemcer 18, 19¢1." TIn that concexs, -Zhns
citaztlcn te the Decemper 18, 1291 version ci Standard 208 is
nctaing more than a ralersnce point, rather tnan & lagislativs
cesire to "Ifrseze" the reguirsments. Finally, NETSA has alirszdy
compromised any theory that the Decemcer 19¢1 provisicns of FMVSS
208 ars legally "frozen"; for example, NETSA nas alreacdy amendad
FMVSS 208 to allow air bag cutoff switches which clearly aifect
the "automatic" nature of the protecticn afforcded by the air cac.
The ISTEA, as codified in Title 4¢, thus coes not explicitly

it NETSA’s plenary authority to qmenc Stancaxd 208 to respord
the ccncerns aCOUC air bag ln:Wato* cutpuc in general, cor tc
2

2. The Vehicle Safety Act Does Not Implicitly Preclude NHTSA
From Repealing or Susvending the Unbelted Test

For several reasons, therxe is no implicit constraint on

NETSA's authority to amend FMVSS 208, inciuding S2.1.2.1 if
necessary, to eliminate the reguirement for certiiication with an
uncelced test dummy.

Tirst, as noted above, there was no exprass ccnstraint
inclucded in ISTEA or the codified Vehiclza Safsety Act on NHTSA's
authority tc amend FMVSS 208 in any resvect. As lcng as the
jobate) ofel=}-Tol amencmen; cthexwise satisiies the Vshicles Safaty Rci’s
critexia for rulemaking (objectivity, practicability, saiscy
necessity), ncthing precluues NETSA f£rcm promulgating such an
amencment, rarticularly in light of Ccncgressional intent to
consider alr rtags as supplemental restraints, as well as thes mora
racent acknew Lecg ment by the acency that current air bag designs
may pose safety risks for some small front sest cccupants.

Second, nothing precludes NHTSA frcm elsccing Co tast
compliance with FMYSS 208 with a belted (as orpcsed to an
unpbeltad) test cdummy. In enacting ISTZA, Congress expresssd &
oreferance -- inde=d, a mandate -- for an occupant protecticn
systam that included both an air bag and a "lap/shoulder belt",
which NHTSA has intsrpreted to mean a meanual, tnrs2e-point seac

belt. NHTSA has ample authority to revise FMVSS 208 to reflect
this Congressional preference to consider the air bag as
supplemental occupant protection, and to decide. to evaluate
compliance in accordance with this Congressional preference,
i.e., with air bags in combination with manual three-pcint seat
belts. The literal language of the codified Venhicle Safety Act
strongly supoorts this interpretation, noting that the automatic
protection shall "be an inflatable restraint (with lao and
shoulder belts)." (Emphasis supplied).

L



Third, even if NETSA were not persuaded that it shculd
nterpret the ISTEA mandats to authorize (inde=d

air bag as a surplemental restraint in comcinaticn witth
shoulder belts pursuant tc the currantly vrascrized telzad
, NHTSA has substantially overstatsd the concsrn (as
essed in the letter to Senator Kempthorne) that elimina
he unbelted test would mean that there would ze "nc wav
ensure that the air kbags would in fact provide 'autcmacic’
protection to front seat occupants. If NHTSA wisned to assura
that the air bag was providing some additional "protecticn" cvar
and above the lap/shoulder belt, then the agency cculd mcdify the
standard to evaluate in the belted test the incremental
protection provided "automatically" (i.e., separately) by air
bags. There is no legal reascn why such a separate evaluaticn
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has to be an unbelted test measuring the same four injury
criteria currently in force. For example, NHTSA could add to the
belted test some injury criterion which likely cculd not e mec
in a venicle withcut an air bag. NHTSA has nct taken, and uld
not taks, the positicn that it is without autnoricy te cna
injury criteria by which air bag performance is measured.

Indeed, NHTSA is provosing elsewhere to do exactly thaz -- xevise
the injury criteria for thorax acceleraticn -- alihcugh that is
reing proposed for cther reasons.

While it is true that NHTSA could not, consistant with
ISTEA mandate, amenc FMVSS 208 in such a wav &s to eviscare
air bag mandate entirsly, an amencment of FMVSS 208 to elimiza
the unbelted tsst would not be such a radical chance to th
standard. Indeed, thexs is ncthing in ISTEA to succeCt
Congress subscribeﬁ to the oric:ina'| FMVSES 208 noL101
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svaluated w1choub manual sare:y belts. The Ccngres
that lap/shoulder kelts (interprsted by NHETSA to ne
three-point safety kelts) be provided along with ai
substantial enlargement of the original reguirement
208, which would have protected unbelted occupants
the mandate for cwner’s manual revisions regarding a&ai
supplemental restraints, all succest instead that Cc
understood the modern view that air bags are supplemer
orimary, occupant protection and must be used alcng
safety belts for optimal protection. Civen that Con
directed this substantial revision to FMVSS 208 as par T the
ISTEA amendment, it would be entirely reasonable for NETSA to
conclude that compliance with the new FMVSS 208 reguirements

should be evaluated with a belted, not an unbelted, test cummy.
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3. NHTSA’s Own Recent Rulemaking Actlons Show That The
Agency Retains Substantial Discretion to Amend FMVSS 208,

Including With Respect to the Air Bag Mandate

NHTSA has recently adopted an amendment to FMVSS 20€
extending the previously authorized cutoff switch to vehicles
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manuiacturad aftsr thne effzactive data of the ISTZIA mandaca for
"autcmatic" protaccicn. This amencdment Zeiiss any grofferad
limitaticn on NHTSA's authority to change the nagure cfi ths
"autcmatic" Trotaccicon provided under FMVSS 203. Indeed, iF
NETSA could neot lawfully eliminata the unceltsld ccmpliance tasz,
cecause it would leave unevaluated thne Concrassicnal mandata tha-
"autcmatic" grectecticn be prcecvided by means of "inilatable

rastraincs," then how could NHTSA permit cutcii switches, wnich
cermit the "autcmatic" protection to ke eliminatad altcgether
when the switch is activated?

In fact, NHTSA is not constrained by ISTEA or th2 codified
Vehicle Safecy Act from adopting an amencment that eliminates the
unkelted ccmpliance test, 1f the rulemaking reccrd justifies
ccing so. NHTSA's amendment of FMVSS 208 to permit cutof:
switches i1s an implicit acknowledgement of the agency’s authoric
to revise FMVSS 208 to reflect contemporary davelcrtments in mctor
vehicle safaty.

NHTSA’'s rascent prcoposals to amend the test ccnditicns of
TMVSS 208 in other respects, such as by raising ths thorax injurv
criterion to 80 G's, frcm the current level c¢i 80 G's, further
raflect the agency's acknowledgement of its plenary authority to
ravise FMVSS 208 to reflect modern understandings ¢ motcr
venicle safety neecs.

Nothing in the ISTEA or the ccaified Venicle Saiesty Act
explicitly or implicitly constrains NETSA's autnority Lo rapea:
tne unbelc:c ccocmpliance test for certificaticn with FMVSS 208.

1

~

Althorcn the statute indisputably recuirss "autcmatic!
crotecticn by means of "inflatable restraints," NETSA retzins
full authority to define what the protection critzria will Dbe,
and heow tn= protection will be evaluated Ccrigrass cid ncc
evidence anv intenticn of constraining NHTSA’'s sutncrity anc
responsibl ity to co sO



HOGAN & HARTSON L.Lp
MEMORANDUM

February 13, 1997

TO: Charles Lockwood

FROM: Patrick M. Raher #22——
James C. Chengel-

/

RE: FMVSS 208 Unbelted Airbag Test

Pursuant to your request we have researched the issue of whether the
National Highway Traffic Safety Administration (NHTSA) may amend Federal
Motor Vehicle Safety Standard (FMVSS) 208 to repeal or suspend the current
requirement for manufacturers to certify compliance with both the belted and
unbelted test conditions for occupant crash protection. Based on our research, we
have concluded that NHTSA has the legal authority to suspend the unbelted test
requirement. Our analysis and the basis for the foregoing conclusion are set forth
below. 1/

BACKGROUND

FMVSS 208 sets forth the standard for occupant crash protection. This
standard includes requirements for testing of crash protection systems, such as

airbags, with both belted and unbelted anthropomorphic crash test dummies. See
FMVSS 208, S10(b)(1).

In June 1991, Congress enacted the Intermodal Surface
Transportation Efficiency Act, Pub.L. 102-240, (ISTEA). Among the many
provisions of this law was a provision entitled the National Highway Traffic Safety
Administration Authorization Act of 1991. This Act mandated that the Secretary of
Transportation promulgate amendments to FMVSS 208 to require airbags in
certain new trucks, buses, multipurpose passenger vehicles (e.g., sport utility
vehicles), and all new passenger cars based on a schedule to begin September 1,
1996. The airbags were to comply with S4.1.2.1 of FMVSS 208. The Act, however,

1/ In a January 22, 1997, memorandum from Erika Jones to Phillip Brady,
Ms. Jones reaches the same conclusion. Our analysis identifies some of the same
arguments but develops the strength of the argument in more detail based on
relevant case law and legislative history.
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made clear that the provisions requiring airbags were meant to “supplement and
revise, but not replace” FMVSS 208. Pub.L. 102-240, section 2508(a). In addition,
the Act also required modifications to the owner’s manuals of vehicles equipped
with airbags. Under the Act, manufacturers had to place information about airbags
in the owner’s manuals of vehicles equipped with airbag systems including: (1) that
the vehicle was equipped with an airbag as well as lap and shoulder seat belts; (2)
that the airbag was a supplemental restraint; (3) that the airbag did not substitute
for using the lap and shoulder seat belts, which must be used to provide protection
to occupants in the event of a crash; and (4) that all occupants should wear seat
belts regardless of the presence or absence of an airbag. Pub.L. 102-240, section
2508(a)(2).

In 1994, Congress enacted Public Law 103-272. This law was enacted
to “revise, codify, and enact without substantive change certain general and
permanent laws, related to transportation . ..” (emphasis added). Part of the
revision and codification was the transfer of the National Highway Traffic Safety
Administration Authorization Act of 1991 from Title 15 to Title 49 of the U.S. Code.
The provisions mandating airbags in certain new vehicles were codified at 49 U.S.C.
§ 30127(b). The owner’s manuals requirement was codified at 49 U.S.C. § 30127(c).
The provisions regarding revising, but not replacing FMVSS 208 were codified at 49
U.S.C. § 30127(D).

Over the course of the past year, considerable attention has been
focused on airbags and the adverse effects resulting from airbag deployment.
Specifically, NHTSA has determined that passenger side airbags have directly
caused the death of 32 children and/or infants in relatively low speed collisions.
Eighteen of those deaths occurred in 1996. As a result of these deaths and growing
concern over the hazards posed by airbags, NHTSA issued a notice of proposed
rulemaking on January 6, 1997. 62 Fed. Reg. 798 (1997). In that notice, NHTSA
proposed a series of steps to address the concerns raised about airbags and airbag
deaths. One of the proposals included depowering airbags by 20%-35%.

On January 9, 1997, the Senate Commerce Committee held hearings
on airbags. During the course of that hearing, Senator Dirk Kempthorne proposed
an amendment to FMVSS 208 that would not only depower airbags, but also
eliminate the unbelted test requirement from the standard. Senator Kempthorne
stated that he believed that the need to meet the unbelted test requirement was the
source of the excessive power in current airbags. 2/ NHTSA Administrator Ricardo

2/ In a January 31, 1997, memorandum to Senator Dirk Kempthorne, the
American Law Division stated that the airbag provisions of ISTEA do not prohibit
NHTSA from amending the vehicle safety standard which sets forth the test
dummy positioning procedures for crash testing motor vehicles. In fact, the
American Law Division strongly suggests that NHTSA must amend the standard in

- 9.
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Martinez, however, stated that the 1991 ISTEA prevented NHTSA from
eliminating the unbelted test contained in FMVSS 208.

NHTSA’S LEGAL ANALYSIS

In a letter from Administrator Martinez to Senator Kempthorne, dated
January 13, 1997, NHTSA outlined the legal reasons why the Agency believes that
ISTEA prohibits it from eliminating the unbelted test requirement contained in
FMVSS 208. According to NHTSA, section 2508(a)(1) of ISTEA directs the Agency
to amend FMVSS 208 “to provide that the automatic occupant protection for the
front outboard designated seating positions shall be an inflatable restraint
complying with the occupant protection requirements under section 4.1.2.1 of such
Standard.” NHTSA interprets this provision to mean that each vehicle must have
an airbag that provides “automatic occupant protection.” NHTSA reasons that if
the unbelted test were eliminated from FMVSS 208, vehicles would only need to
comply with the belted portion of the test. The result would be that NHTSA would
have no way of ensuring that airbags would provide “automatic” protection to front
seat occupants. As set forth below, NHTSA's interpretation of ISTEA is simplistic
and ignores relevant legislative history that demonstrates that the Agency may
modify FMVSS 208 to comply with the safety mandate of ISTEA.

ANALYSIS
A. Statutory Interpretation

The Supreme Court has held that when interpreting the provisions of a
federal statute, federal agencies and courts must first determine whether Congress
has spoken directly to the precise question at issue. “If the intent of Congress is
clear, that is the end of the matter; for the court as well as the agency, must give
effect to the unambiguously expressed intent of Congress.” Chevron v. Natural
Resources Defense Council, Inc., et al., 467 U.S. 837, 842 (1984). In order to
determine Congressional intent, courts will first examine the plain language of the
statute. If the statute is not clear, courts will look to the legislative history of the
statute. Blum v. Stenson, 465 U.S. 886, 896 (1984); see also, National Labor
Relations Board v. Bell Aerospace Company, 416 U.S. 267, 274 (1974) (legislative
history is important in construing statute); Tidewater Oil Companv v. United
States, 409 U.S. 151, 157 (1972) (While the clear meaning of statutory language 1s
not to be ignored, it is essential that works of a statute be placed in their proper
context by resort to legislative history).

order to take into account the latest safety information regarding airbags and the
dangers from airbags to infants and children. (attached).

-3-
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NHTSA’s position is that the phrase “automatic occupant protection”
used in the ISTEA mandate is precise and the agency need not go any further in
interpreting its authority. The very Congressional purpose behind this provision of
ISTEA demonstrates, however, that this language is not so precise as to eliminate
the need for a full review of legislative history clearly demonstrating the Agency's
ability to revise the unbelted test requirements of FMVSS 208.

The reason for Congressional action in ISTEA regarding FMVSS 208 is
clear and precise in one sense. Congress wanted to mandate one technology for
FMVSS 208; the airbag. The airbag mandate of ISTEA is clear. Congress
definitively stated that airbags must be installed in vehicles on an established
schedule. NHTSA, however, confuses the mandate of technology, which is not
uncommon in Congressional action, with a mandate for compliance procedures,
which is not a common Congressional action. ISTEA does not definitively state that
airbags must provide the sole means of occupant protection in the event of a crash,
thereby requiring a test or performance procedure to demonstrate that airbag
equipped vehicles comply with FMVSS 208 without the use of belts. Accordingly, a
concrete question of legislation interpretation exists for NHTSA and eventually for
a court. Did Congress intend to mandate airbags only, or did it intend to mandate
airbags that would protect in a totally passive manner without any occupant action?
This question can only be resolved through a review of the legislation history of
ISTEA.

B. Airbag Provisions.of ISTEA

NHTSA’s sole premise for the conclusion that ISTEA prohibits
elimination of the unbelted test is the mandate that NHTSA amend FMVSS 208 “to
provide that the automatic occupant protection for the front outboard designated
seating positions [of certain vehicles] shall be an inflatable restraint complying with
the occupant protection requirements under section 4.1.2.1 of such Standard.” The
key portion of this statement is the phrase “that the automatic occupant
protection . . . shall be an inflatable restraint.” NHTSA focuses on the term
“automatic” and interprets the requirement for “automatic” protection under the
standards of S4.1.2.1 as requiring airbags to provide complete protection for front
seat occupants. NHTSA’s interpretation of these provisions, however, is inaccurate.

Congress’ use of the term “automatic” was not as specific as NHTSA
purports. Instead, the term “automatic” was part of the phrase that was intended
to describe the tvpe of passive restraint system installed in vehicles. Under FMVSS
208, NHTSA mandates that vehicles have passive restraint systems in place
according to a set schedule. Specifically, NHTSA required manufacturers to install
restraint systems in their vehicles that did not require any action by a vehicle
occupant to engage (i.e., automatic occupant protection). These restraint systems
could have been seat belts that engaged once a vehicle occupant entered a vehicle
(i.e., automatic belts) or airbags which i1nflated during an accident. Either method

-4-
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provided “automatic occupant protection.” When Congress enacted ISTEA, it was
fully aware of the requirements of FMVSS 208 and the options available to vehicle
manufacturers. Congress, however, was not in favor of passive belt systems and
wanted to ensure the safety of occupants in the event of an accident through
installation of airbags. Congress therefore drafted ISTEA with the provision
requiring airbags to be the type of “automatic” or passive restraint system
mandated by FMVSS 208, S4. This interpretation is supported by the (1) plain

language of ISTEA its (2) legislative history, and (3) two bills that were introduced
shortly after enactment of ISTEA.

1. Airbags vs. Automatic Belts

Shortly after enactment of ISTEA, the Senate passed the airbag
provisions of ISTEA as part of S.1012, a bill to reauthorize NHTSA, and as S.591, a
stand-alone bill. Although the bills were never enacted, the legislative history of
both bills provide insight into the Senate’s intent regarding the airbag provisions
contained in ISTEA since both bills and ISTEA were sponsored by the same group
of Senators. In each bill, the Senate explicitly cited the benefits of airbags over
alternative forms of passive restraints such as automatic belts.

We know that automatic seat belts are not as effective as
airbags in protecting people in front-end crashes. We also
know that many automatic seat belts are so poorly
designed that they are often disconnected. Airbag
equipped cars are unquestionably safer. . . Although
either option is available to manufacturers, statistics
prove that airbags provide superior protection. So-called
automatic seat belts have not substantially increased belt
use rates. . . Airbags are enormously effective in saving
lives and reducing serious injuries. Unfortunately, the
other passive systems are not very effective. The vast
majority of motorized and nonmotorized [automatic] seat
belts are either disconnected or are being used
improperly.

137 Cong. Rec. 52933 March 7, 1991) (statement of Senator Richard H. Bryan
introducing S.591).

The problem with the current rule [regarding installation
of passive restraint systems] is that it permits
manufacturers to choose between two forms of passive
restraints, even though it is beyond dispute that airbags
provide the best protection to occupants. . . There also is
evidence that some of the automatic seat belts used by
manufacturers to comply with DOT’s current passive

-5.
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restraint rule are awkward and not well accepted by the
consumer.

S. Rep. No. 70, 102d Cong., 1st Sess. 2 (1991). The foregoing language clearly
demonstrates that the “automatic” airbag language in ISTEA was meant to convey
that Congress was mandating installation of airbags as the tvpe of automatic
protection in vehicles. Congress did not intend to imply any additional meaning to
that phrase as NHTSA alleges.

2. Airbags are Supplemental Restraints

In fact, Congress explicitly recognized the opposite to be true -- that
airbags were a supplemental restraint system to seat belts. This recognition is
supported by the provision in ISTEA which requires NHTSA to amend FMVSS 208
to require owner's manuals for vehicles equipped with airbags to include statements
about the supplemental nature of airbags. See ISTEA, section 2508(a)(2).
Congress’ emphasis on the supplemental nature of airbags is further bolstered by
its express finding that all States “adopt and enforce mandatory seat belt use laws
and for the Federal Government to adopt and enforce mandatory seat belt use
rules.” ISTEA section 2508(a)(3). Had Congress’ intent been that airbags provide
the sole means of occupant crash protection, it would not have placed such emphasis
on the supplemental nature of airbags nor the importance of mandatory seat belt
use.

The legislative history of ISTEA also supports Congressional intent
that airbags act as supplemental restraints. During debate on an amendment to
ISTEA, the Senate Commerce Committee explicitly recognized the importance of
airbags and seatbelt use.

There now is general agreement that airbags with
manual seat belts offer occupants superior protection to
any other system . . . (emphasis added).

137 Cong. Rec. S7549 (1991) (testimony of Senator Richard H. Bryan). The House
also recognized the supplemental nature of airbags during its consideration of the
ISTEA Conference report.

Airbags are not substitute for belt use and the conference
substitute makes that clear. I applaud that. Safety belts
are needed to hold the occupants in the proper or correct
seating position in order for an airbag to be most effective
and to provide restraint in the type of accidents where
airbags do not work. For example, airbags may not be
effective in side and rear impact and rollover accidents. . .
I am also quite pleased to see that the conference

-6-
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substitute recognizes fully that the airbagisonlv a
supplemental device and that it does not suffice for the
properly worn lap and shoulder belt. (emphasis added).

137 Cong. Rec. H11667 (1991) (testimony of Representative John Dingell). In
addition, this intent was reflected in S.591 and S.1012, which, as stated earlier,

were bills sponéored by the same members of the Senate Commerce Committee that
sponsored the ISTEA airbag provisions.

Testimony at the Consumer Subcommittee hearing on
S.591 demonstrated a consensus among DOT and other
auto safety experts such as the Center for Auto Safety,
Public Citizen, the Insurance Institute for Highway
Safety (IIHS), and the Institute for Injury Reduction that
airbags, together with seat belts, provide better protection
for the occupant in a frontal or head-on crash than do seat
belts alone. (emphasis added).

S. Rep. No. 70, 102d Cong., 1st Sess. 2 (1991).

All experts, including the National Highway Traffic
Safety Administration and the industry agree that
airbags are the best occupant protection in a frontal crash
when used with a seatbelt. (emphasis added).

137 Cong. Rec. 59323 (1991) (testimony of Senator Ernest F. Hollings).

Given the extensive legislative history regarding airbags, there can be
no question that Congress recognized the importance airbag as the type of
“gutomatic’ restraint system to be installed in vehicles, so long seat belts were used
in conjunction with the airbags. Consequently, Congress never intended for airbags
to act as the sole means of vehicle occupant restraint as NHTSA suggests. Since
Congress never intended airbags to be the sole means of vehicle occupant protection
in the event of a crash, there can be no basis for NHTSA to assert that ISTEA
mandates vehicle compliance with an unbelted test.

CONCLUSION

It is clear that NHTSA has the authority to amend FMVSS 208 to
eliminate the unbelted test requirement. Despite NHTSA’s position that the airbag
provisions of ISTEA require airbags to provide automatic protection for vehicle
occupants, ISTEA does not explicitly address this issue. The provisions of ISTEA
regarding airbags merely require that airbags be the type of supplemental
automatic protection installed in certain vehicles. The legislative history of ISTEA
supports this interpretation.

NAADC - 6658571 - 0404412.02
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Congress was aware that there were two types of supplemental
restraints that vehicle manufacturers could install in their vehicles,
airbags or automatic belts. '

Congress’ use of the term “automatic” was part of a phrase that was
intended to identify the type of supplemental restraint system that
should be installed in vehicles (i.e., airbags).

Congress mandated use of airbags over automatic belts because of the
greater protection afforded by airbags.

Congress never intended that airbags act as the sole means of vehicle
occupant protection in the event of a crash. In fact, Congress explicitly
recognized the supplemental nature of airbags both in the airbag
provisions of ISTEA and the legislative history.

If you have any questions or comments regarding this memo, feel free

to contact Pat (202/637-5682) or Jim (202/637-5713).

Attachment
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that the National Highway Transportation Safety Administration

had done enough to warn consumers of the dangers of the air bags

to children, in particular?

Mr. HALL. In looking back I would have to agree with the Admin-
istrator. Looking back at this I think clearly everyone could have
done a better job, because the record is very clear, people were
aware that there was a problem. NHTSA did put out a consumer
awareness bulletin in 1991, but regrettable it took the actual
deaths of children on the highways to occur before this was brought
to everyone’s attention, and as soon as it came to our attention we
tried to do what we could, and I am sure NHTSA has been trying
to do so in terms of addressing the problem.

Air bags, as we all know, appeared to be a panacea, and I think
everybody took it from the driver’s side over to the passenger’s side
and did not fully look at all the risk, and that, of course, is the sit-
uation Dr. Martinez is trying to address now.

Senator SNOWE. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Kempthorne.

Senator KEMPTHORNE. Mr. Chairman, thank you very much.

Dr. Martinez, I want to focus again on the fact that this regula-
tion is causing the death of children. Now, in your discussion with
Dr. Frist, Senator Frist, you talked about a 45 percent effectiveness
factor for individuals that use their seat belts, is that correct?

Dr. MARTINEZ. Yes, sir.

Senator KEMPTHORNE. You have referenced that you have done
a number of studies, and included in those studies, and I think in
fact, Dr. Martinez, this may be some of the graphs that you pre-
sented to me when we met previously, the effectiveness in saving
lives of the current air bag for children has a minus 28 factor, is
that correct?

Dr. MARTINEZ. It has a negative factor. We have not had the
e)éact numbers, but yes, it has a negative factor on children under
12, yes.

Senator KEMPTHORNE. Does that mean that it is killing more
children than it is saving?

Dr. MARTINEZ. In our evaluation, yes, sir.

Senator KEMPTHORNE. And based on all of your studies, the lon
history which Senator Snow has brought out, is this predictable’

Dr. MARTINEZ. Has that been known?

Senator KEMPTHORNE. Yes.

Dr. MARTINEZ. That it could kill kids, yes. Whether it is known
that anyone, and you can ask the people in the industry what their
perspective is, but my perception is, having inherited this situation,
that people did not estimate the magnitude of the problem.

Senator KEMPTHORNE, And, Dr. Martinez

Dr. MARTINEZ. Yes, sir.

Senator KEMPTHORNE [continuing]. Last March of last year, in
front of this same committee, the same topic, did you not discuss
the death of 15 children?

Dr. MARTINEZ. Yes, sir, I did.

Senator KEMPTHORNE. Dr. Martinez, here we are today, 10
months later, now we are discussing 32 dead children.

Dr. MARTINEZ. Yes, sir.

T —
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Senator KEMPTHORNE. What in the world is causing us from de-
claring this an urgent crisis and dealing with it? )

Dr. MARTINEZ. We are, sir. That is the issue here, is that you are
talking about a technological solution that takes time and takes
longer versus educational solutions, and so we have combined to do
both. At the time we had this meeting here in March we had al-
ready been well underway and started our research program to
begin to define what exactly the problem was. As I told you in our
meeting earlier, people were not even clear what was causing these
injuries. There are rear-facing seats, and that is one kind of m_]u?
from one mechanism, and then there are the forward-facing chil-
dren who have been unbelted, and that is a different mechanism.
Before you can decide how you fix the problem you have to clearly

it. )
de%r:gn we looked through all the different possible types of solu-
tions. The one that really looked to us as a good possibility given
the situation we are in today—I want to repeat that—given the sit-
uation we are in today, because it is not clear to me that we have
to be in the situation we are in today, we thought that depowering
he best promise. _ )
hagutt, ihat qgestion of depowering, what exactly is depo‘\;ven;lg? Is
it 10 percent? Is it 15 percent? 20 percent? 40? 707 80? 90? And
what happens when you do that? And so we think that you need
to be able to define that to some degree in order to take appro-

i action. . .
pn\’?’fat we have done is by leading the research on this we have
come to agreement that %he depowerment of 20 to 35 percent is

ly the best course of action.
prgl;ﬁl;&: KeEMPTHORNE. OK, and I am going to come back to that.
r. MARTINEZ. Please. . .

IS)enator KEMPTHORNE. Because that is a key point. I just want
to reference, too, Dr. Martinez, I want to acknowledge, and I have
told you face to face, I respect you immeasurably. You are an emer-

ency room physician and I know {.our dedication to safety. YO;I
Eave also taken the Hippocratic oath, which part of that oath ref-
erences never do harm to anyone. )

Senator KEMPTHORNE. That is correct, sir. o .

Senator KEMPTHORNE. Unfortunately, you are now administering
a standard that is doing harm, in fact death to children. q

Now, Mr. Hall, I would like to say I agree with you, we shoul
not go to a zero standard. I do not think anybody is recommending
that. I certainly am not. In your opening statement I would like to
quote, you said the Safety Board believes now that efforts to in-
crease the public’s use of seat belts have borne fruit. Air bag regu-
latory standards based on unrestrained occupants are no longer a};:t-;
propriate. Is that not in agreement with my proposal that we oug
to suspend the unbelted standard? _ b

Mr. HALL. That would be my understanding, Senator. The thing
that we had recommended wag that a new standard be put in place

a depowered air bag. o
thgz:;]&v:elgEMmflonNE. Based 1g1pon a standard for the belted indi-
vidual.

Mr. HALL. Correct.
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Senator KEMPTHORNE. Is it your belief, as the chairman of the
National Transportation Safety Board, that that will reduce the
risk of death to children and small statured people, women?

Mr. HALL. Yes.

Senator KEMPTHORNE. Then, Mr. Hall, do you think it would be
appropriate for NHTSA to issue that as one of the proposals for
public comment so that we can find out if that is a viable solution
based on the public’s reaction?

Mr. HALL. That is the Board’s recommendation. Yes, sir.

Senator KEMPTHORNE. Dr. Martinez.

Dr. MARTINEZ. Yes, sir.

Senator KEMPTHORNE. Then I would like to ask you, in your ca-
pacity both as the Administrator but also as an emergency room
physician and a father, are you ready to issue that proposal for
public comment so it can be weighed with the other two proposals
that you have already, and if so, will you do it immediately, and
if not, why not? :

Dr. MARTINEZ. Mr. Kempthorne, you wrote me a very eloquent
letter requesting that we do that, and we want to address those is-
sues through deliberations on that. We believe that our authority
does not aﬁow us to disregard congressional statute which specifi-
cally references the passive restraint system on it. But let me as-
sure you that our approaches that we propose largely solve the
problem by addressing it the same way you do. In short, we do not
think we have the autﬁlon'ty to get rid of the unbelted test.

We looked at that early on when we first started deliberations
a long time back. We looked at that particular issue. Because of my
meeting you and how impressed I was with your passion and con-
cerns on this issue, I met with the staff again just this last week
to go over these issues. Our belief is that we cannot do that unilat-
erally, but it takes congressional action.

Senator KEMPTHORNE. Dr. Martinez, I have not heard one word
from your Agency telling me why you have chosen not to issue
that. I totally disagree with the findings. You do have the author-
ity. When we put this into the ISTEA, we codified the reference to
section 208, but we did not put the verbatim words from 208 in
code. You are now offering to change the current system. There
also is a third viable solution.

So again, Dr. Martinez, will you issue that proposal which is sup-
ported by the National Transportation Safety Board, which is sup-
ported by others as a viable alternative that we ought to invite
public comment for?

Dr. MARTINEZ. We have proposed a change to 208 retaining the
congressional intent of the passive system, which is specifically ref-
erenced in the congressional statute. We believe that we do not
have the authority to change congressional statues. So therefore I
cannot submit unilaterally that we get rid of the unbelted test that
is specifically referenced in the rule.

So the reason you have not had your letter was because I actu-
ally wanted to accommodate you. I really do want to accommodate
you, Senator Kempthorne. It is obvious you are passionate about
this, obvious you are motivated for the right reasons, and so |
wanted to make sure the letter was reviewed by me once again.
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me just ask you this question, maybe state this: I believe our
goglest ar?e Jt.he sami. Our goals are the same, that we cannot kill
children at the expense of saving the unbelted population. So we
have made a proposal which accommodates that. You talk about
doing no harm, we have asked over and over and over, what are
the consequences of our actions? We have not heard much from all
those we have asked to give us information. So we took taxpayer

o it ourselves.

m‘wﬁitwwg came up with from doing the research was that you can
significantly decrease the risk to children and small-statured
adults and still have protection for unbelted, but we will in our
analysis—I hope you had a chance to look at it—but our analysis
shows that we will not save the amount of people we are saving
now, and most of those will be unbelted individuals.

So we agree with you, and I agree with you personally on a

ral obligation. )

strso:nga;nog ?{EMPTgHORNE. You see, I cannot do this as a father, so
I am going to ask you to reexamine that, and to, Mr. Chairman,
I know my time has expired, but you have said it: It should not
be based upon the unbelted standard. That is why I am saying use
the belted standard because §omg back to your earlier statement,
is 10 percent enough, 15, 307 You are going to have to estimate.
If you go with your proposals you are going to have to.estllranat%.
The proposal that I have, that the National Transportation Boar
has is based upon real world data of the belted standard.

And too, Dr. Martinez, because I am out of time, I appreciate you
saying you want to accommodate me. I want us to accommodate
the kids of this country that we now, because of this regulation,
have at risk, and we have to declare it an emergency and deal with
it i iately.

N brr:.mﬁgxgmgm. Mr. Kempthorne, I believe that we are on_ the
same page on most all of this. We are discussing how you get there
and not where you want to go. I really believe that if you look at
our proposals we put out, if you look at our strategy we put out,
it has gotten broad support, and I think it is time for us just lt);o
execute it, implement 1t, and get on with it, because it has to be
done. ) I
ith regards to the unbelted, one of the other cautions that
thyglshouigis that when we originally started having dlscussaons
back in January, February, March about getting rid of the unbelte
test, that we began to look at the legal parameters. The response
from many was they would depower by 70 to 80 percent. When ):iO_lé
look at that—when you Iogk aththat,—l(;lokmg at do no harm, it di
epower an air bag that much. ) ) :
novlvmsl :?'edn%%v found througgh science what we think is the best
course of action, and with suggestions from the industry on ho}:v to
speed that up through sled poles, we are moving forward with an
expedited rulemaking in order to implement that. c

I assume that the industry has a tremendous number o
depowered air bags that they are ready to put into vehicles, &e-
cause they told Canada that they were going to have them mh e
1998 year model, and they told us that as soon as we gave t e;:n
the signal they would start moving ahead. I am sure thel)(l1 want to
get some of the fine points of the details of it, but I would assume
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the proposed interim solutions, namely the disconnection issue, and
what you all see as being the either pros or cons or potential prob-
lems with that approach.

Mr. CARD. The disconnect challenge is very, very significant. GM,
Ford, and Chrysler are all working within their own corporations
to develop a response to the disconnect challenge.

We have supported the option for manufacturers to allow a cutoff
switch in those limited vehicles where there is no back seat, or a
very small distance between the front seat and the back seat, and
that is a policy that we continue to support as an option for the
manufacturers, but with regard to the particular disconnect policy,
as you know there are tremendous legal questions that are raised
with regard to a disconnect policy as well as consumer satisfaction,
and sometimes those are in conflict.

I think it would be best if I could ask each company to respond,
since AAMA has not been given the parameters of a response on
that particular issue.

Mr. CaMP. I am Lou Camp from Ford. Basically we believe by
and large the fundamental message you are hearing today is that
air bags work well, and we are fundamentally opposed to dis-
connection without any demonstrated safety need to do so.

We believe, therefore, that disconnection “on demand,” as I call
it, is really not warranted, but what we would prefer to see is a
derivative of the current NHTSA procedure that basically allows
disconnection upon demonstrated safety need. We would like to see
that made a little bit more user friendly and reactive to allow these
kinds of special cases to be disconnected.

We are very, very concerned about the possibility of opening this
up for no demonstrated need at all. We do not believe that air bags
work that poorly. We think they work very well, and would not
want them to be disconnected “on demand.”

Mr. PULLEY. Mr. Chairman, our group strongly opposes dis-
connect except in the cases where it is currently carrying them out.
We think NHTSA is doing a good job right now overseeing these
special situations, but have it done indiscriminately, we think by
permitting the disconnection of passenger side bags has a potential
risk for the entire family. We would like to see it very, very tightly
controlled, such as NHTSA is doing right now.

Mr. LANGE. Mr. Chairman, if I may, Bob Lange from General
Motors again. We also cannot enthusiastically support a broad-
based disconnection policy. We believe that creates jeopardy for un-
aware occupants and for subsequent owners.

We would much prefer to devise mechanisms by which, on a
case-by-case basis, where appropriate, after full disclosure, and
owners are fully informed of the risk and benefits of air bags,
should they choose to devise a mechanism or install a mechanism
that would enable the disconnection of an air bag, we would like
to do that with some kind of retrofit switching device that would
cause them to be able to disable the bag or enable the bag, at their
choice, for the particular trip that they are making.

Ms. CISCHKE. Sue Cischke from Chrysler.

The CHAIRMAN. I think the question has been answered. Thank
you very much.
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Senator Kempthorne, and I apologize, but we are running a little
late and we have a whole other(f)anel to do, but 1 appreciate your
being here—well, please go ahead.

Ms. Cischke, go ahead. I am sorry.

Ms. CISCHKE. 1 was just going to mention, our focus has been on
educating the public on the benefit of an air bag with the seat belt,
and we believe that in a disconnect message that we would be
sending the message that the air bag was not as effective, and it
would%e difficult to educate people when and when not to dis-
connect.

The CHAIRMAN. Thank you. Thank you very much.

Senator KEMPTHORNE. o

Senator KEMPTHORNE. Mr. Card, how long will it take for the
automobile manufacturers to have this next generation of air bag
on the market to the consumer once the standard is changed?

Mr. CARD. If the standard is changed to allow for depowering, we
will have it on the marketplace in 6 to 9 months. That is an ad-
vancement over the current opportunity that consumers have w.1th
regard to the advanced technolo%:'es that are talked about. I think.
you will find them coming into the marketplace over the next sev-
eral years. The most advanced technologies probably have not been
invented yet, and I would say that it will be an ongomg challenge
for the industry to find better technologies. GM, Ford, and Chrysler
are selectively sharing their resources to find better technology for
the U.S. car, but I would say it is 5 years away before it would
show up in the marketplace. ) ]

Senator KEMPTHORNE. But the safer air bag is 6 to 9 months
once we change the standard? :

Mr. CARD. Correct.

Senator KEMPTHORNE, So is it fair to say—— _

Mr. CaRD. That would be beginning introduction into the market-
place, 6 to 9 months. )

Senator KEMPTHORNE. So if NHTSA would have taken action
after its March hearing last g'ear it is feasible that we could have
those new air bags that would be on the market today.

Mr. CARD, There are 1 million cars made every month and put
into the marketplace in the United States. AAMA petitioned with
the specifics of the sled test proposal, which is the most efficient
way to bring depowered air bags into the marketplace, in August.
I believe NHTSA could have approved that regulation as early as
October, but clearly time is of the essence and we would like the
Government to move as quickly as they can.

Senator KEMPTHORNE. OK. Mr. Card, did I understand you cor-
rectly to say that the car makers still have difficulty in depowering
air bags unless the unbelted test is changed?

Mr. CARD. Yes, that is true. )

There are two protocols that would allow for depowered air bags.
One is the sled test protocol that we have proposed to the afgency
that is a test on an unbelted occupant, but.the optimal way for us
to design our vehicles to provide the greatest level of protection to
the belted occupant and small statured adults and children would
be to have the elimination of the unbelted test.

Senator KEMPTHORNE. Mr. Hutchinson, is the current unbelted
standard keeping better technology off the market?
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Mr. HUTCHINSON. I think that the current unbelted standard
prevents you from tuning the system to take maximum advantage
of both the belt and the bag.

For example, in Europe, when the air bags were introduced, and
they do not have a standard over there, they had smaller bags that
were tuned to very high seat belt usage, and so I would say yes,
in terms of particularly the problem that we are concerned with
about children, very much so.

Senator KEMPTHORNE. And Mr. Card, do you agree, from the
American automobile manufacturers, that the current standard is
keeping better technology off the market?

Mr. CARD. We think 1t would be easier to predict advanced tech-
noloEy with a belted standard because you can have a better sense
og where the occupants of the car are seated and how they are seat-
ed.

Senator KEMPTHORNE. Mr. Pulley, is your industry a bit con-
cerned when we so cavalierly use the term smart bag,rgecause does
that not send a signal to the consumer, once we have a smart bag
everything will be fine? '

Mr. PULLEY. We are concerned, Senator. We prefer them to call
them smart occupant restraint systems, because it is the seat belt,
it is the air bag, it is everything, and when air bags came in a lot
of people say, oh, I have got an air bag. I do not need seat belts
any more, and I am a little bit fearful they say, hey, it is smart.
I can be as dumb as I want to be.

Senator KEMPTHORNE. Mr. Pulley, also would you give me just
a little bit of your expertise, because I am not an expert in alll of
this, but I have been looking at Australia, for example.

They do not have a stangard for air bags, and they have about
95-percent seat belt usage, but those cars that they do have
equipped with air bags, I believe it is a larger air bag that creates
more of an envelope around the occupant, which reduces injury to
the side of the head and to the top of the head. Is that correct, and
do you believe that that is a direction that your industry would go?

Mr. PULLEY. I do not know. Let me ask Tom. Can you comment
on that, please?

Mr. LANGE. Senator Kempthorne, if [ may, that is a GM product
that is at question. The answer to your question as you phrased it
no. However, we believe that the air bag product that GM offers
in the Australian market is superior to the one we can offer here,
because there is no unbelted test requirement. Those air bags are
depowered from the air bags that we sell here in the United States
because we can do that in Australia. We cannot do it here yet.
They are better systems, but they are depowered from the current
level we have here in the U.S.

Mr. HUTCHINSON. And yet, Senator, you should not assume the
manufacturers are not introducing new technology. We have side
impact air bags that are coming. One of our Korean manufacturers
has introduced a knee-bolster air bag, and so there are very impor-
tant developments that are being made, but I would subscribe to
my colleague’s comments here that by depowering we can optimize
the seat belt-air bag system.

Ms. CLAYBROOK. Senator, can I comment on that? I would like
to submit for the record the evaluation that has been done by the
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agency, the National Highway Traffic Safety Administration, on
the consequences of depowering, just so the record is completely
clear. i

The consumer organizations have agreed not to object to
depowering in the short term because we do feel that immediate
action has to be taken, and we are extremely concerned about these
deaths and injuries. On the other hand, there are consequences to
doing it, and fl'ust think that that ought to be very clear.

The reason timat, all of us, I mean everyone at this table and ev-
eryone in this room I think are interested in advanced technologies
is because we would like to see systems that do not have tradeoffs,
and in all of these discussions there are concerns about tradeoffs.

Obviously, if we increased belt usage then those tradeoffs are
produced, including child restraint usage, and children being prop-
erly restrained, and so I do want to make it clear that that is a
concern, .

Senator KEMPTHORNE. Ms. Claybrook, thank you very much.

The CHAIRMAN. That report wiﬁ be made a part of the record.

[The information referred to follows:]

[NOTE: At the time of printing, no response to the above referred information had
been received.]

The CHAIRMAN. Thank you very much, and I appreciate your pa-
tience, and thank you very much for your input. This may not be
the last hearing we have on this issue. ) )

The third and last panel will be Brian O’'Neill, president of the
Insurance Institute for Highway Safety, Ms. Janet Dewey, who is
executive director of the Air Bag Safety Campaign, Ms. Kathleen
Jones of Blacksburg, Virginia, and Mr. Robert Sanders who is with
the Parents’ Coalition for Air Bag Warnings of Baltimore, Mary-
land. ]

Mr. O’'NEILL. Thank you, Mr. Chairman, members of the commit-
tee. ) )

The CHAIRMAN. You can wait just a second, Mr. O'Neill, 1_1nt1] we
get the other witnesses up. I want to give you the attention that
you and your testimony deserve.

Now, please proceed, Mr. O'Neill, and welcome to you and the
other witnesses. '

STATEMENT OF BRIAN O’NEILL, PRESIDENT, INSURANCE
INSTITUTE FOR HIGHWAY SAFETY, ARLINGTON, VA

Mr. O’'NEILL. Thank you, Mr. Chairman, and Mr. Chairman,
what I would like to do is have my complete statement put 1n the
record and just summarize a couple of the key points. )

The CHAIRMAN. Without objection, all of the statements will be
made a part of the record. ) o

Mr. O'NEILL. I would like to address the issue of depowering 1n

articular, and first I would like to ﬁoint out that most of the air
Bag deaths have involved infants, children, and females of small
stature. This has led to discussion and speculation that because the
Government’s air bag compliance test requires the use of fiftieth
percentile adult male dummies, bags are being designed to protect
adult males but not smaller occupants. This is not correct.

The serious air bag inflation injuries are occurring primarily be-
cause of the occupant’s positions when the bags begin to inflate, not
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ensure that certain crash-testing of motor vehicles is
conducted In a manner that provides for the use of
both an automatic restraint system and a manual seat
belt and that commensurate Federal standards for oceu-
pant crash protection are based on the use of both an

automatic restraint system and a manual seat belt.

Be it enacted by the Senate and House of Representa-
tives of the Unated States of America in Congress assembled,
SECTION 1.

(a) IN GENERAL.—Beginning on the date of enact-
ment of this Act, for purposes of certification under sec-
tion 30115 of title 49, United States Code, of compliance
with the motor vechicle safety standards under section

30111 of that title, a manufacturer or distributor of a
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motor vehicle shall be deemed to be in compliance with
applicable performance standards tor occupant crash pro-
tection if the motor vehicle meets the applicable require-
ments for testing with the simultaneous use of both an
automatic restraint system and a manual seat belt. In no
case shall a manufacturer or distributor use, for the pur-
pose of the certification referred to in the preceding sen-
tence, a test that provides for the use of an automatic
restraint system without the use of a manual seat belt.

(b) REVISION OF STANDARDS.—The Secretarv of
Transportation shall issue such revised standards under
section 30111 of title 49, United States Code, as are nec-

cssary to conform with the requirement under subsection

(a).

EARVAVS]
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(1) Protection against unreasonable risk of rollovers of passen-
ger cars, multipurpose passenger vehicles, and trucks with a
gross vehicle weight rating of 8,500 pounds or less and an un-
loaded vehicle weight of 5,500 pounds or less.

(2) Extension of passenger car side impact protection to multi-
purpose passenger vehicles and trucks with a gross vehicle
weight rating of 8,500 pounds or less and an unloaded vehicle
weight of 5,500 pounds or less.

(3) Safety of child booster seats used in passenger cars and
other appropriate motor vehicles.

(4) Improved design for safety belts.

(5) Improved head impact protection from interior components
of passenger cars (i.e. roof rails, pillars, and front headers).

SEC. 2504. RECALL OF CERTAIN MOTOR VEHICLES.

(a) NotTIFicATION OF DEFecr or FAILURE To CompLy.—Section
153 of the National Traffic and Motor Vehicle Safety Act of 1966
(15 US.C. 1413) is amended by adding at the end the following new
subsections:

“(d) If the Secretary determines that a notification sent by a man-
ufacturer pursuant to subsection (c) of this section has not resulted
in an adequate number of vehicles or items of equipment being re-
turned for remedy, the Secretary may direct the manufacturer to
send a second notification in such manner as the Secretary may by
regulation prescribe.

“leX1) Any lessor who receives a notification required by section
151 or 152 pertaining to any leased motor vehicle shall send a copy
of such notice to the lessee in such manner as the Secretary may by
regulation prescribe.

“(2) For purposes of this subsection, the term ‘leased motor vehi-
cle’ means any motor vehicle which is leased to a person for a term
of at least four months by a lessor who has leased five or more vehi-
cles in the twelve months preceding the date of the notification.”.

(b) LIMITATION ON SALE OR LEASE OF CERTAIN VEHICLES.—Sec-
tion 15} of the National Traffic and Motor Vehicle Safety Act of
{96’6’ (15 US.C. 141}) is amended by adding at the end the follow-
ing:

“(d) If notification is required under section 151 or by an order
under section 152(b) and has been furnished by the manufacturer to
a dealer of motor vehicles with respect to any new motor vehicle or
new item of replacement equipment in the dealer’s possession at the
time of notification which fails to comply with an applicable Feder-
al motor vehicle safety standard or contains a defect which relates
to motor vehicle safety, such dealer may sell or lease such motor ve-
hicle or item of replacement equipment only if— .

“(1) the defect or failure to comply has been remedied in ac-
cordance with this section before delivery under such sale or
lease; or

“(2) in the case of notification required by an order under sec-
tion 152(b), enforcement of the order has been restrained in an
action to which section 155(a) applies or such order has been set
aside in such an action.

Nothing in this subsection shall be construed to prohibit any dealer
from offering for sale or lease such vehicle or item of equipment.”.
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SEC. 2505. STANDARDS OF COMPLIANCE TEST PROGRAM.

Section 103 of the National Traffic and Motor Vehicle Safety Act
of 1966 (15 U.S.C. 1392) is amended by adding at the end the follow-
ing:

“G) The Secretary shall establish and periodically review and
update on a continuing basis a 5-year plan for testing Federal Motor
Vehicle Safety Standards that are capable, in the Secretary’s judg-
ment, of being tested. In developing the plan and establishing test-
ing priorities, the Secretary shall take into consideration such fac-
tors as the Secretary deems appropriate, consistent with the purposes
of this Act and the Secretary’s other responsibilities under this Act.
The Secretary may at any time adjust such priorities to address
matters the Secretary deems of greater priority. The initial plan may
be the 5-year plan for compliance testing in effect on the date of en-
actment of this subsection.”.

SEC. 2506. REAR SEATBELTS.

The Secretary shall expend such portion of the funds authorized
to be appropriated under the Motor Vehicle Information and Cost
Savings Act (15 U.S.C. 190! et seq.), for fiscal year 1993, as the Sec-
retary deems necessary for the purpose of disseminating information
to consumers regarding the manner in which passenger cars may be
retrofitted with lap and shoulder rear seatbelts.

SEC. 2507. BRAKE PERFORMANCE STANDARDS FOR PASSENGER CARS.

Not later than December 31, 1993, the Secretary, in accordance
with the National Traffic and Motor Vehicle Safety Act of 1966,
shall publish an advance notice of proposed rulemaking to consider
the need for any additional brake performance standards for pas-
senger cars, including antilock brake standards. The Secretary shall
complete such rulemaking (in accordance with section
2502(bX2XBXii)) not later than 36 months from the date of initiation
of such advance notice of proposed rulemaking. In order to facilitate
and encourage innovation and early application of economical and
effective antilock brake systems for all such vehicles, the Secretary
shall, as part of the rulemaking, consider any such brake system
adopted by a manufacturer.

SEC. 2508. AUTOMATIC CRASH PROTECTION AND SAFETY BELT USE.

(a) AMENDMENT OF STANDARD. —

(1) SpEcIFicATIONS.—Notwithstanding any other provision of

_ law or rule, the Secretary shall by September 1, 1993, promul-

gate, in accordance with the National Traffic and Motor Vehi-
cle Safety Act of 1966 (to the extent such Act is not in conflict
with the provisions of this section), an amendment to Federal
Motor Vehicle Safety Standard 208 issued under such Act to
provide that the automatic occupant crash protection system for
the front outboard designated seating positions of each—

(A) new truck, bus, and multipurpose passenger vehicle
(other than walk-in van-type trucks and vehicles designed
to be exclusively sold to the United States Postal Service)
with a gross vehicle weight rating of 8,500 pounds or less
and an unloaded vehicle weight of 5,500 pounds or less.
and

(B) new passenger car,
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manufactured on or after the dates specified in the applica.ble
schedule established by subsection (b)_shall be an inflatable re-

straint complying with the occupant prot nts
under_section_4.1.2.1 of suc tandard. This section supple-
ments and revises, but does not replace, Federal Motor Vehicle
Safety Standard 208, including the amendment to such Stand-
ard 208 of March 26, 1991 (56 F.R. 12/472), extending the re-
quirements for automatic crash protection, together with incen-
tives for more innovative automatic crash protection, to trucks,
buses, and multipurpose passenger vehicles.

(2) REQUIREMENT.—The amendment to such Standard 208
shall also-require, to be effective as soon as possible after the
promulgation of such amendment, that the owner manuals for
passenger cars and trucks, buses, and multipurpose passenger
vehicles equipped with an inflatable restraint include a state-
ment in an easily understandable format—

(A) that the vehicle is equipped with an inflatable re-
straint referred to as an “airbag” and a lap and shoulder
belt in either or both the front outboard seating positions;

(B) that the airbag is a supplemental restraint;

(C) that it does not substitute for lap and shoulder belts
which must also be correctly used by an occupant in such
seating position to provide restraint or protection not only
from frontal crashes but from other types of crashes or acci-
dents; and

(D) that all occupants, including the driver, should
always wear their lap and shoulder belts, where available,
or other safety belts, whether or not there is an inflatable
restraint.

(3) FINDING.—The Congress finds that it is in the public in-
terest for all States to adopt and enforce mandatory seat belt
use laws and for the Federal Government to adopt and enforce
mandatory seat belt use rules.

(b) ScHEDULE.—The amendment promulgated under subsection (a)
shall establish the following schedule:

(1) NEw PASSENGER CARS.—The amendment shall take effect
for 95 percent of each manufacturer’s annual production of pas-
senger cars manufactured on and after September 1, 1996, and
before September 1, 1997, and for 100 percent of each manufac-
turer’s production of passenger cars manufactured on and after
September 1, 1997. Subject to the provisions of subsection (c), the
percentage prescribed for passenger cars manufactured on and
after September 1, 1997, shall be met entirely by inflatable re-
straints (accompanied by lap and shoulder belts) for both front
outboard seating positions.

(2) NEW TRUCKS, BUSES, AND MULTIPURPOSE PASSENGER VEHI-
cLES.—The amendment shall take effect for 80 percent of each
manufacturer’s annual production of trucks, buses, and multi-
purpose passenger vehicles described in subsection (aX1XA) and
manufactured on and after September 1, 1997, and before Sep-
tember 1, 1998, and for 100 percent of each manufacturer’s pro-
ducticn of such trucks, buses, and multipurpose passenger vehi-
cles manufactured on and after September 1, 1998. Subject to
the provisions of subsection (c), the percentage prescribed for
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such trucks, buses, and multipurpose passenger vehicles manu-
factured on and after September 1, 1998, shall be met entirely
by inflatable restraints (accompanied by lap and shoulder belts)
for both front outboard seating positions. The incentives or
credits available under Standard 208 (as amended by this sec-
tion) prior to September 1, 1998, shall not be available to the
manufacturers to comply with the 100 percent requirement of
this paragraph on and after such date.

(c) TEMPORARY EXEMPTION FROM REQUIREMENTS.—Upon applica-
tion by a manufacturer, in such manner and containing such infor-
mation as the Secretary shall prescribe in the amendment under
this section to such Standard 208, the Secretary may at any time,
under such terms and conditions and to such extent as the Secretary
deems appropriate, temporarily exempt or renew the exemption of a
motor vehicle from the requirements of subsection (a) or (b), or both,
if the Secretary finds that there has been a disruption in the supply
of any inflatable restraint component, or a disruption in the use
and installation by the manufacturer of such component due to un-
avoidable events not under the control of the manufacturer, that
will prevent a manufacturer from meeting its anticipated produc-
tion volume of vehicles with such restraints. Each application for
such exemption must be filed by the manufacturer affected, and
must specify the models, lines, and types of vehicles actually affect-
ed, although the Secretary may consolidate applications of a similar
nature of 1 or more manufacturers. Any exemption or renewal shall
be conditioned upon the manufacturer’s commitment to recall the
exempted vehicles for installation of omitted inflatable restraints
within a reasonable time proposed by the manufacturer and ap-
proved by the- Secretary after such components become available in
sufficient quantities to satisfy both anticipated production and
recall volume requirements. Notice of each application shall be pub-
lished in the Federal Register and notice of each decision to grant
or deny a temporary exemption, and the reasons for granting or de-
nying it, shall be published in the Federal Register. The Secretary
shall require labeling for each exempted motor vehicle which can
only be removed after recall and installation of the required inflata-
ble restraint. If a vehicle is delivered without an inflatable re-
straint, the Secretary shall require that written notification of the
exemption be delivered to the dealer and first purchasers for pur-
poses other than resale of such exempted motor vehicle in such a
manner, and containing such information, as the Secretary deems
appropriate.

(d) ConsTrUcTION.—Nothing in this section shall be construed by
the Secretary or any other person, including any court, as altering or
affecting any other provision of law administered by the Secretary
and applicable to such passenger cars or trucks, buses, or multipur-
pose passenger vehicles or as establishing any precedent regarding
the development and promulgation of any Federal Motor Vehicle
Safety Standard. Nothing in this section or in the amendments
made under this section to Federal Motor Vehicle Safety Standard
208 shall be construed by any person or court as indicating an inten-
tion by Congress to affect, change, or modify in any way the liabil-
ity, if any, of a motor vehicle manufacturer under applicable law
relative to vehicles with or without inflatable restraints.
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Conference substitute

any brake system adopted by a manufacturer.
SECTION 2508—AUTOMATIC CRASH PROTECTION AND SAFETY BELT USE

House bill
No provision.

Senate amendment

The Senate notes that the current regulations of the Department
of Transportation (DOT) require that passenger cars be equipped
with “passive restraints,” which include either airbags or automat-
ic seatbelts that do not require action by the occupant in order to

be engaged. When fully effective, in model year 1994, these regula- - 4

tions will require that all cars have one of these forms of passive
restraint on both the driver and passenger side of the front seat
(i.e. the front outboard seating position). 49 C.F.R. 571.208.

The Senate notes that in March 1991, DOT issued a similar re-
quirement for passive restraints in the “light truck” fleet, which

includes minivans, small pickups, and sport utility vehicles. 56 Fed. §

Reg. 12472-12487 (March 26, 1991). These vehicles, which originally
were used primarily for cargo or work purposes, now make up ap-
proximately one-third of the new passenger vehicles sold, and are
increasingly used by families. Under the DOT rule, “light trucks”
will be required to have “passive restraints” (automatic belts or
airbags) on both the driver and passenger sides on the following
schedule: 20 percent of the vehicles manufactured after September
1, 1994; 50 percent of those manufactured after September 1, 1995;
90 percent of those manufactured after September 1, 1996; and 100
percent after September 1, 1997. However, those manufacturers
that install airbags instead of automatic seatbelts on the driver
side are permitted through a credit system to delay installation of
any airbags on the passenger side until September 1, 1998.

The Senate amendment addresses the fact that the current rule
permits manufacturers to choose between two forms of passive re-
straints. The Senate notes that DOT has estimated that airbags
could save over 9,000 lives and prevent 155,000 moderate to serious
injuries each year as compared to the situation if no cars were
equipped with airbags. 49 Fed. Reg. 28986 (July 17, 1984).

Section 214 of the Senate amendment sets out two requirements
with respect to airbags in passenger vehicles.

First, subsection 214(a) requires that, to the extent practicable,
the Secretary, in cooperation with the General Services Adminis-
tration and heads of other federal agencies, insure that passenger
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- automobiles purchased for the federal fleet be equipped with air-

i 25y i i i 1 ired for passenger cars ac-
Not later than December 31, 1993, the Secretary, in accordance -E:: bags. Driver side airbags would be requir p g

with the National Traffic and Motor Vehicle Safety Act of 1966, *
shall publish an Advanced Notice of Proposed Rulemaking to con- : 3
sider the need for any additional brake performance standards for ¢
passenger cars, including antilock brake standards. The rulemak-
ing is to be completed not later than 36 months from the date of .
initiation of the ANPRM, in accordance with clause 2502(b)(2XB)ii). :
In order to facilitate and encourage innovation and early applica-
tion of economical and effective antilock brake systems for all such °
vehicles, the Secretary shall consider as part of the rulemaking, K

+ quired after September 30, 1991, and driver and passenger side air-
;- bags would be required for passenger cars acquired after Septem-
: ber 30, 1993. If only one source of airbag-equipped vehicles is avail-
¢ able, so that competitive bidding cannot occur, such purchase may

not be practicable. However, since most manufacturers have an-

. nounced plans to install airbags in their passenger car fleet in the
> mid 1990s, this problem is not likely to occur.

Second, subsection 214(b) requires that manufacturers equip all
passenger cars and other passenger vehicles as defined in the sec-
tion to include most multipurpose ‘vehicles, with airbags on a
phased-in schedule set out in the bill. Specifically, all passenger
cars manufactured on or after September 1, 1995 must be equipped
with airbags on both the driver and right front outboard seating
positions. In addition, all trucks, buses and multipurpose passenger
vehicles with a gross vehicle weight rating of 8,500 pounds or less
and an unloaded vehicle weight of 5,500 pounds or less must have a
driver side airbag if manufactured after September 1, 1996 and a
passenger side airbag if manufactured on or after September 1,
1997. '

Conference substitute

- Paragraph (aX1) requires the Secretary to issue a rule, by Sep-
tember 1, 1993, amending FMVSS 208 in a number of ways, includ-
ing requiring the installation of an airbag that meets the require-
ments of FMVSS 208 on both the driver and front outboard passen-
ger seating positions of passenger cars and MPVs and other light
trucks. The issuance of a rule to accomplish mandatory_ airbags in
the manner specified in this section is required notwithstanding
any other provision of law or rule, but the rule is to be promulgat-
ed in accordance with the National Traffic and Motor Vehicle
Safety Act of 1966 to the extent such Act is not in conflict with this
section. This subsection requires a rule that supplements and re-
vises but does not replace existing FMVSS 208, which was amended
on March 26, 1991 to extend the standard’s requirements to MPVs
and other light trucks. .
Paragraph (aX2) requires that after the promulgation of th,e
amendment in (aX1), the Secretary shall require that owner's
manuals contain specific language informing consumers about the
need to wear seatbelts even in vehicles equipped with airbags. It
states: .

(A) that the vehicle is equipped with an inflatable restraint
referred to as an “airbag”’ and a lap and shoulder belt in
either or both the front outboard seating positions;

(B) that the airbag is a supplemental restraint;

(C) that the airbag does not substitute for lap and shoulder
belts which must also be correctly used by an occupant in such
seating positions to provide restraint or protection not only
from frontal crashes but from other types of crashes or acci-
dents; and

(D) that all occupants, including the driver, should always
wear their lap and shoulder belts where available or other
safety belts, whether or not there is an inflatable restraint.
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Paragraph (a)3) contains a finding that it is in the public inter-
est for all States to adopt and enforce mandatory seat belt laws
and for the Federal government to adopt and enforce mandatory
seat belt rules. The conferees note that nine states have not yet
adopted such a law. Also, the DOD and the Interior Department’s
Bureau of Land Management and National Park Service have
adopted such rules.

Subsection (b) sets forth the following schedule for implementa-
tion of requirements of subparagraph (a)1): (1) New Passenger
Cars—95% of each manufacturer’s production volume of cars man-
ufactured on or after September 1, 1996 and before September 1,

1997, and 100% of all such production manufactured on or after

September 1, 1997. (2) New MPVs and other light trucks and
buses—80% of each manufacturer’s production volume manufac-
tured on or after September 1, 1997 and before September 1, 1998,
and 100% of each manufacturer’s production volume manufactured
on or after September 1, 1998.

Subject to the provisions of subsection (c), the requirements for
100% coverage mean that all of these vehicles actually are
equipped with airbags on both sides. This is not to be a mathemati-
cal calculation involving credits available under the 208 standard,
as amended by this bill, from which the Secretary would derive
100% coverage. Rather, it is actual 100% coverage. The subsection
provides that the incentives or credits available to the manufactur-
ers under the amended Standard 208 are no longer available when
the requirement for 100% coverage becomes effective.

Subsection (c) provides for a temporary exemption from require-
ments of this section due to supply and unavoidable disruptions.
This exemption authority is permanent and is available even after
the 100% requirement.

The Conferees intend that the temporary exemption be granted
or renewed where there is a disruption of supply, or a disruption in
the use and installation by the manufacturer of such component
due to unavoidable events totally beyond the manufacturers’ con-
trol. The Conferees expect that these exemptions will be rarely nec-
essary. However, history shows that there have been supply prob-
lems in the past, as shown by a recent report of the General Ac-
counting Office.

The Conferees expect that the Secretary will require written doc-
umentation of the facts that have made the inflatable restraint un-
available. The exemption is not intended to be available in situa-
tions in which vehicle production plans are interrupted or altered
for reasons unrelated to the inflatable restraint, such as general
economic conditions or work stoppages at the vehicle manufactur-
ing plant.

In granting the exemption, the Secretary must require that the
manufacturer recall the exempted vehicle and install the inflatable
restraint within a reasonable time, which is to be proposed by the
manufacturer subject to approval by the Secretary. Thus, each
grant of exemption by the Secretary must include a requirement
for vehicle recall and installation of the inflatable restraint, and a
date by which that recall and installation must be completed.

The substitute directs the Secretary to require labeling for each
exempted motor vehicle and to provide that the label can only be

..h_-n_-,..
3 gLy,
o T

S

s T

SN

mrang 1Y

3.
2

403
lation of the airbag. If the vehicle is
ut an inflatable restraint the Secre-
notification of exemption be deliv-
ered to the dealer and fi (s Ychasers of such exempted motor ve-
hicles in such manner ande#itaining such information as the Sec-
retary deems appropriate. The purpose of this notice requirement
iis to inform the dealer and the consumer once the vehicle has
reached the showroom of the dealer. Such notice is not necessary if
the exemption is granted for the vehicle, and the vehicle is not sold
by the manufacturer to the dealer prior to installation of the
airbag. The bill does not specify the contents of the label. However,
the intent is to inform the prospective purchaser that the inflata-
ble restraint is absent and will have to be installed within a speci-
fied period of time. It is, of course, the intention of the Conferees
that, in the case of a label, it be conspicuous and that it not be re-
moved by anyone until the restraint has been installed as required.

With respect to subsection (d), the Conferees, noting NHTSA’s
letter of November 7, 1991, do not want by this section to change
the law on liability as it existed prior to enactment. This section is
not intended to be a “sword” or a “shield” in litigation or other-
wise. :

Subsection (e) provides for the Secretary to report biannually on
the actual effectiveness of occupant restraint systems.

Subsection (f) provides for the establishment of a program, con-
sistent with applicable provisions of Federal procurement law and
available appropriations, under which light duty vehicles acquired
by the Federal Government, to the maximum extent practicable,
will have driver and passenger-side airbags. '

removed after recall and-
delivered to the dealer w
tary shall require that w

_ SECTION 2509—HEAD INJURY IMPACT STUDY
House bill .

No provision.

Senate amendment

Section 205 of the Senate amendment requires the Secretary,
within 12 months of enactment, to issue a final rule amending Fed-
eral Motor Vehicle Safety Standard (FMVSS) 214 to establish per-
formance criteria for passenger cars, to provide improved occupant
protection from head injury in a side impact crash.

The Senate notes that approximately 8,000 Americans die each
year in side impact crashes, and approximately 23,000 suffer seri-
ous, nonfatal injuries. Thirty-five percent of the life-threatening
automobile injuries occur in side crashes. After many years of
work, NHTSA recently issued an upgraded side impact protection
standard for passenger cars, to prevent injuries to the chest and
pelvis in such crashes. The Senate notes that, at the same time,
NHTSA indicated that it would continue its work to address head
injury prevention in such crashes.

Conference substitute s

The conferees understand that there are
tection matters which are the subject of resedyc
which are not covered by section 2503(5) of thif bi
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Pad injury pro-
t NHTSA and
. This could in-



