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Sentencing Challenges |

. A
Ruling May Affect ‘Three Strikes, You're Out’

By Joan Biskupic

Wasungton Post Statf Wrer

The Supreme Court yesterday
made 1t harder for defendants whose
criminal records make them eligible
for »uffer pnison sentences (o chal-
lenge the constitutionality of prior
conviclions.

The 6 to 3 decision, protested by
defense lawyers, is likely to
strengthen the hand of prosecutors
seeking longer prison terms, includ-
ing. if enacted, the life-without-pa-
role sentences required by the
“three strikes, you're out” proposals
pending 1n Congress.

The court majority s3id that un-
less Congress specifically includes a
mechanism for challenging prior
convktions in any of its so-called en-
hanced penalty laws, a defendant
cannot protest the constitutionality
of a prior conviction. The only ex-
ception, the majority said, would be
d a person had not been represented
by a lawyer in an earlier case,

The law at issue in yesterday’s
case boosted the penalty for posses-
sion of a firearm by a felon—-after
three prior convictions—from a
maximum of 10 years in prison to a
mandatory 15 years (o life without
parole.

The case was brought by a Balti-
more man, Darren ]. Custis, who
was convicted in 1991 of possession
of a firearm and possession of co-
caine. Because of three earlier state
convictions, a distnict court beefed
up lus prison sentence to 12 years. It
also refused to hear Custis’s com-
plants about two of his pnor Mary-
land convictions. Custis complai
that those judgments had been ob-
rained m violation of his constitution-
al right to effective counsel and right
1o due process of law.

Chief Justice William H. Rehn-
quist, who wrote for the majority,
saxd 1t was important for the efficien-
v and finality of the criminal system
it detendants not be able to pro-
lest an old conviction during a new
sentencing.

1y challenging the previous con-
wetion,” he said, “the defendant 13
asking a district court to deprive the
ate ourt Judgment of its normal
force and effect n a proceeding that
has an mndependent purpose other
ceoan Loooverturn the prior judg-
ment.” He said the statute’s refer-
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ence to a prior “conviction” meant
merely “the fact of the conviction,”
not necessarily one that survived
constitutional challenge.

The majority said that a prisoner
may still challenge the constitution-
ality of any conviction and sentence
through the usual procedures. But a
new sentencing is not the forum.

“Congress did not prescribe and
the Constitution does not require
such delay and protraction of the
federal sentencing process.” Rehn-
quist wrote. He was joined by Justic-
es Sandra Day O’Connor. Antonin
Scalia, Anthony M. Kennedy, Clar-
ence Thomas, and Ruth Bader Gins-

Writing for dissenting justices,
David H. Souter said that Congress
sought to use only “lawful”, constitu-
tionally sound, convictions against a
defendant in a new criminal sentenc-
ing.

Rejecting the majority’s concern
about court administration, Souter
said, “The burdens of allowing defen-
dants to challenge prior convictions
at sentencing are not so seVere, and
are likely less severe than those as-
sociated with the aiternative ave-
nues for raising the very same
claims.” He was joined in Cuslis .
United States by Justices Harry A.
Blackmun and John Paul Stevens.

Lawyers for Cusus said the ruling
will increase the number of lawsuits
brought by defendants. James K.
Bredar, federal public defender for
Maryland. said defendants who
might have had a constitutional chal-
lenge to a prior conviction resolved
at the sentencing heanng will be
forced to accept a longer prison
term, then file a new, separate law-
suit in the okd case. One reason 3 de-
fendant might have allowed an carh-
er conviction to go unchallenged
could be because it was part of a plea
bargain that gained him a light sen-
tence.

In a separate ruling yesterday—in
Posters 'N' Things v. United
States—the justices unanimously
said the federal government need
not prove that defendants charged
with selling drug paraphernalia knew
the buyer would use the items with
llegal drugs.
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TALLAHAGSEE, Fla,
12,  The Connecticut Law Trihune, May 9, 1994, VERRATIM; Pg. 10, 1045 words,
The Charade Known as the War on Lrime
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4446 words, BETTING TOUEH WITH rRTMINALS WITHOUT TYING WDGES' HANDG, DON NOEL .
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S1.  Reuters North American Wire, &pril 17, 1994, Sunday, BL cycle, 4£40 words,
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54, The Wachington Times, 4pril 15, 1994, Friday, Final Edition, Part 4;
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587, The Mashington Times, Anril 14, 1994, Thursday, Final Edition, Parf 4;
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44,  Lns Angeles Times, April 12 1994, Tuesday, Home Edition, Part A; Page 33
folumn 1; Natianal Reck, 734 words, PROFILE. REP. SCHUMER DPLSHES, PULLS TQ MOQLD
CRIME BILL: RAOOULYN LAMMAKER GAVE A LITTLE TQ THE LEFT AND A LITILE TN THE
RIGHT IN FORMING THE MEASLURE. TQ HIM, THE MAIN PQINT IS THAT IT LIKELY WILL
PASS. ) By MILLIAM I EATON, TIMES STAFF LRITER, WASHINGTON
A2 The New York Times, Anril 12 1994, Tuesday, lLate Edition - Final, Sectina
4; Page 14; Lolumn 15 Mational Desk | 494 words, Precident Urges Law Qfficers To
Prece far an Anticrime Bill, Ry STEPHE QBATﬂN Gnecial to The New York
Times , WASHINGTON, April 11
A8 Srates Mews Service, April 12 1994, Tuesday, 950 wards, LOLAL QFFICTALS
FEAR CUTS TO ANTI-LRIME PRAGRAMS, Ry Holly Yeager, States News Servine,
HASHINGTAN
49, The Lonnecticut Law Tribune, Anril 110 1994, CENTER CQURT. Pg. 1, 1807
words, RAILEY'S ANTI-CRIME RAPRAEF- DEFENGE ATTARNEYS IN STATE QF SHOLK QVER
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23, 1094 words, 'Three Strikec' Law lc Political Fool's Gold, Franklin Zimrings
Franklin 71mr1nn ig profecsor of law and director of the Earl larren Legal
Institute aft thp lniversity of [alifornia at Rerkeley

23. WG Mewswire, April 11,0 1994, MATIQNAL DESK, 2920 mmrﬂs.y Tranccrint of
Remarks by the Precident to law FnFnraemﬂ Nfficers, White House Qffice of the
Precs Secretary, 202-454-21000 MAGHINGTAN, Anril 11
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243 Magazine Desk, 4752 mords, FDTMF AMn EMRELLISHMENT . THE RECENT HYSTERIA NVER
.FEAR.AND CRIME 1S RASED MORE QN MYTH AND MANIDULATION THAN TRUE DANMGER AND DREAR
By KATHERINE DUNN_ Katherine Dunn is morking an her faurth novels her mogt
recent  Geek {ove was nubliched hy 4lfred Knonf  She lives in Purtland, fre.
759. The Mashingtaon Post. Aneil 10, 1994 Sunday, Final Edition, FIRST SECTION
PAGE AZ, 979 words, Gun Lontrol Stance Makes LalifornLa Legiclator Target of
Recall, William Hamiltan, Mashingtan Bost Staff Uriter, 1L0S ANGELES

74.  The San Dieqo Union-Tribune, Aoril @, 1994, Saturday, NEWS; Ed.
1,2,3,4,%,6,7; Pg. A-3, 390 morde, Lourf nanel discovers major flaws in 3
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7. Reuters North smerican Mire  4nril 9 1994, Saturday, BC oycle, 211 uords,
CLINTON LRGES CONGRESS TO QUILKLY PAGS CRIME RILL . LASHINGTON

78, Sacramento Ree, April 9, 1994, METRO FIMAL, MAIN MEWNG: Pa. 42, B34 mords,
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treatment for drug addicts, not more nrisong  LORIE HEARN  Staff lWriter
133, The Houston Chronicle, March 20 1994 Sunday 2?2 GTAR Edition A Bg_ 1,
1211 wgrd57 Gggrgia ggging toward 2-strike Pr1ma 1:m- Voters tn rnngldgr
life-without-narale centences after cecond vinlent nF ence  WIM CORR- Staff |
Crime Pricon Sentences
134, The Atlanta Journal and Constitution March 20 1994 EDRITORIAL: Section
H: Page 2 529 words, Three-ctrikes laws won't ctem crime  Tom Teepen
135, NPR, Weskend Edition - Sunday (NPR 10:00 am ET), March 201, 1994,
Transcrint # 1043-2 DPackzage, Neweg; Nomestic 1032 words Native Americans
Protest Three-Gtrikec Crime Laws Sen_ DANIEL INOUYE  (D-Chmn = Genate Committee
for Indian Affaircs Sen  REN NlﬂHTHﬂRqF CAMPRELL  (D~CA )> Ren, RILL McCULLOM
(R-FL_); IIM ZION Court Splicitor Navaio Nation; KATIE DAVIG
124, The Seattle Times K March 20 1994 Sunday  Final Edition, LOCAL NEWS; Do,
R1, 1184 words, LEGISLATORS MARY ArTrn FFFITNR HFAT FROM DURLIC -~ NEW
INITIATIVE EFFORTS ALREADY UNDER WaY RY fIM SIMON = RARRARA A GERRAND = NAVID
GCHAEFER | NLYMPIA
127. The Econaomist  March 19 1994 World nolitice and current affairs;
AMERICAN SURVEY: Po_ 28 (U K  Edition Pg. 54} 498 words, Three ctrikes ioin
the queus S4N FRANCIGLO
128, Lns Angeles Times March 18 1994 Friday Home Edition Metro; Part R,
Pane 4; Column 1. Metro Deck 528 words '3 GTRIKES' PAGSAGE
129, Newsday, March 18 1994 Friday NASGAU AND SUFFQLK EDRITION NEWS; Pg. 17
Other Edtflnn- City bn 19 Aé? words  Panel OKes Amended '2 Strikes’ ERill.
Brovision allows narole =Ffpr age 70, Ry William Douglas. WASHINGTON RUREAL
Wachinaton CRIME- | Al> SENTENCE. DPRODOSED
140 Star Trihune March 18, 1994 Metro Edition, News; Congrescional ROUNDUB.
ba. 254, 419 words,  House nanel OKs Prlme hille including qualified '2 ctrikes
and out' nrovision Mashinﬂfnn n.c.
141, States News Service March 18 1994 Friday, 772 words L0CAL OFFICTALS
FEAR CUTS TO ANTI-CRIME DROGRAMGS = Ry Hellv Yeager, States News Gervice,
WASHINGTON
142, Chicagn Tribhune March 18 1994 Friday NDORTH GDORTS FINAL EDITION  NEWS,
Po. 4; ZONE: N 540 words HOLSE PANEL OKS CRIME RILL CONTAINING 2-GTRIKE CLALIGE
Ascnciated Precs  WAGHINGTON
142, The Acscnciated Press  March 17 1994 Thurceday BDPM cycle Wachington
Nateline 709 words Jdudiciary PaneT Dnccaﬂ Three Strikes Meacsure Ry CAROLYN
GVORNFFV Assgclatgd Precs Mrltpr WAGHTINGTON
144, The San Francicco Chronicle MARCH 17 1994  THURGDRAY FINAL EDRITION,
MEWSs Pao_ C4; RAY AREA REPORT 81 words, gan’ FPANFISCO Ex-Con Recomes First '2
Gtrikeg' Case in S F.
145, Los Angelec Times March 17 1994 Thursday Home Edition  Rusiness; Part
D; Page 1 Column 5: Financial Desk, 1029 words TNNOVATION / MICHAEL
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185, Los Angeles Times, March 7 1994 Monday Home Edition, Part 85 Page 1;
Column 1: Metro Deck 2079 words COLLUMN ONE- A FATHER'S RTTTFPGHFFT CRUSADF-
MIKE REYNAQLDS VOWED THAT HIG MHP“ER_D NAUGHTER WOIND NOT DIE IN VAIN  FEUY
THAUGHT HE CouLn HIN, RUT TORAY HE WIL!L SEE THE 'THREE STRIKES' RILL GIGNED INTG
LAl By DAN MORATIN ~TIMES STAFF WRITER FRESNGD
184, NPR, Morning Edition (NPR 4:00 am ET) March 7 1994 Tranccrint # 1704-1
Backage News:; Domestic 804 worde Florida Hacs More Violent Crimes Than Any
Qther State ROXANNE GRIMSTEAD  Mather Whose Daughter Llas Murdered. Sen  RORERT
WEXLER (D-FLYs CARQL TUTWILER Mother Whose Dauvghter Was Acsandted by Serial
Rapict; CHARLENE WARRAS |Lobhvict American Civil Liberties Union DOUG PHILL TIPS
187, NBR_ 411 Things Considered (NPR 4120 nm ET)  March 7 1994 Tranceript #
1414-5, Package, Newes Nomectic 1000 words  ‘'Three Strikes and You're Out' in
falifarnia fGov, PETE WILSON fP —-4a): Gtate Sen  LERQY GREEN (D-CA); MIKE
REYNOLDS Author Crime Voter Initiative TISAREL ALEGRITA
188 PR Newswire March 7 1994 Monday State and Regional News 101 words,
ACTING SECRETARY OF GTATE CHAPTERS 2 STRIKES LEGIGLATION SACRAMENTO Calif |
March 7
189, PR Neowswire March 7 1994 Manday State and Regional News 101 words,
ACTING SECRETARY OF STATE CHAPTERS 3 STRIKES LEGRIGLATION, QAFRAMENTO Calif. |
March 7
190,  Reuters North american Wire March 7 1094 Monday RC cycle 417 words,
CALIFORNTA GETS "THREE STRIKES" ANTI-CRIME RILL Ry Michael Miller L0S ANGELES
191 . United Prese International March 7 1994 Monday RO cycle, Regional News,
falifornia, 474 worde UWilcon cigns 'thren strikes wvou're out' crime hill, LOS
ANGELES  March 7
192 United Press International ) March 7 1994 Monday  RC cycle Domestic
News 287 words, Governor cigne California'c 'three-ctrikes, vou're out' crime
hill, 6 L0OS ANGELES March R
192 Reuters World Service, March 7 1994 Monday RBC cycle, 420 words
CALTFORNTA GETS ''THREE GTRIKES®! ANTI- CRIME RILI By Michael Miller L0S
ANGEILEGS  March 7
194  The Gan Francicco Chronicle MARCH 4 1994 SUNDAY - SUNDAY EDITION,
SUNDAY PUNCH: Pg_ 1. ARTHUR HOPPE = 558 words  Three Strikes and You're In,
Arthur Hnnnp
\rthur Honne
195,  The Houston Chronicle March & 1994 Sunday 7 STAR Edition QUTLOOW.
Qutlooks Pg. 1 1424 words, Crime nromices -- had enough?  IAMES A RAKER ITT1,
Texas
196, Los Angelec Times March A4 1994 Sunday  Home Edition Opinign; Part Ms
Page 2; Column 1; Oninion Deck 1235 words  EVERYONE IS TOUGH ON CRIME -- RUT
AVOINGS THE REAL TGSHES Ry SQugan Estrich  Gusan Estrich, a2 contriboting edifor
to Qpinion  ic a law profescar at USC. CShe served as campaign manager Fnr
Michael S Dokakic in 1988
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197, Los Angelec Tim March 4 1994 Sunday  Home Edition, Oninion; Part M,
Page 2; (Column 43 Opin Deck 1352 worde  'NEW NEMOCRATS' GEEM LIKE 'OLD
REDURLTCANS' ON CRIME Ry James A Raker TI1  .famec 4  Raker IT1 cerved ag
secretary of ctate and Treasyry cecretary  WASHINGTON
198, Sacramentn Reg h 4 1994 METRO FINAL & MAIN NEWS. Pa. A1 2120 words
FEAR OF CRIME GRIPS POLITICS Andy Furilln Ree Gtaff Writer
199 Gacramento Reg, h A 1994  METRN FINAL ~ MATN NEWS: Bg_ AZ20 1340
words | WILGON STRUGGLES TURN GET-TOUGH RHETORIC INTQ LAWS Ken Chavez Ree
fapitol Rureay
200, Sacramento Bee March 6 1994 METRO FINAL - MATN NEWS,; Dg_ 421 1187
words  CRIME TN CALTFOR! SOME PRORLEMG AND GOME DPROPOSEDR SOLUTIONS
01, Chicagn Tribune March 4 1994 Sunday,  FINAL EDITION  DERGBECTIVE; Pg. 3
ZONE: C 141 words  ANTI-CRIME HYSTERIA From an edltorlal in the St_ Deterchurg
Times.
072, Reuters North 4 an Wire March 5 1994 Saturday RBC cuecle 249 words \V
IEGSE JACKSON GLAMS "TH STRIKES, YOU'RE QUT" Ry Adrian Croft O0AKLAND Calif
202. Reuterg World Service March 5 1994 Gaturday RC cucle 351 words)
JEGGE JACKSON GLAMS ! E STRIKES, YOQU'RE QUT'' Ry Adrian Croft O0QAKLAND,
falif March §
204, The San Francicen Chronicle  MARCH 4 1994 FRIDAY  FINAL EDITION & NEWS.
Pg. 42, 877 wards, Gtate Senate Approvec '2 Gtrikes' by Rig Margin, Vlae
Kerchner Chraonicle Sacramento Rureau, Sacramento
205, Los Angeles Tim March 4 1994 Friday Home Edition BPart A; Page 1.
Column 4; Metro Desk 960 words  'THREE STRIKES' RILL CLEARG STATE LEGISLATURE,
Ry DAN MORAIN TIMES WRITER, SACRAMENTO
204,  The Plain Dealer March 4 1994 Friday FINAL /7 ALL EDITORTALS & FORUM;
Pa. 7R, 989 wards, THE WITLESS FRIMF DERATE, Ry E_.I. DIONNE IR_  WASHINGTON
107_.  The Geattle Times March 4 1994 Friday Final EBEdition LOCAL NEWS, Bg.
R1, 522 worde, DPAGE IS FIRGT FPTMTNAI TO STRIKE QUT -~ NEW LAW PUTS HIM REHIND
RARS FOR LIFE RY RICHARD SEVEN
208 Gt touis Post-Dicpatch March 4 1994 FRIDAY FIVE STAR Edition, NEWS,
bPg. 124, 724 words  REN TS CRIME-RILL DRIQRITIES. RAN ON AGGAULT WEADONS AND
MORE POLTICE ON STREETG HER LIST Tim Poor Pogt-Dicpatch Wachington Rureau,
WASHINGTON
209,  THE ARIZONA RED , March 4 1994 Friday Final Chaser FRONT; Dag_ A4,
295 wnrds  CRIME RILLS D CREATE FEDERAL 'BPOLICE COURTS ' MISTICES WARN
CONGRESS, Scrions Howar MAGHINGTON
210. The SGan Francise aminer  March 4 1994 Friday; Fourth Edition NEWS,
Pa. A-9, 247 words, ¢ fear effects of crime legiclation ; Federal
courts could hecome p courts!  MARY DETREL - WAGHINGTON
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LAW/JUDICIARY

% wWork on House Crime Bill Gets It
In Shape for Passage

v e i R

‘ke bartenders stru_ggling over
.he perfect martini, House
Democratic leaders have
spent months searching for the
}i,;hl mix of punishment an_d_ pre-
cention o construct a politically

Jatable anti-crime bill.
pﬂ ale | N . -

Now. with public and adminis-
{ration pressure for anti-crime leg-
islation intensifying, they appear to
have succeeded.

“he House began floor debate
. its anti-crime measure (HR
iy the week of April 11 and was
vxpv(‘led to pass the bill late the
week of Apl‘ll 18.

Republicans continued to com-
plain that the bill was too soft on
criminals and that Democratic lead-
ors were blocking consideration of
some get-tough amendments. Yet
most critics predicted that the bill
world pass, probably with GOP
vl

“people don’t like to be re-
corded as voting against a crime bill,”
waid Rep. Henry J. Hyde, R-I1L, echo-
ing a lament more commonly heard
from liberals in past years, when Con-
gress repeatedly approved tough anti-
crime proposals they did not like.

The House bill would allocate
more than $15 billion to hire 50,000
nev. police officers, help build more
pri ons and boot camps, and create
numerous community programs de-
signed to prevent crime.

The bill would authorize the death
penalty for dozens of federal crimes,
and the House on April 14 turned
hack attempts to remove or limit
those capital punishment provisions.

l.awmakers also approved nearly
three dozen amendments authorizing
new law enforcement and prevention
br<rams and bringing the overall
spending total to about $17 billion.

_Floor debate the week of April 18
will determine the final contours of
the bill. Lawmakers expect close fights
on amendments regarding death row
ﬂll)peals., the outcome of which could
tdetermine the support or opposition
of members at the extremes of the
political  spectrum. But sponsors,

By Holly Idelson

R. MICHAEL JENT(INS
Police officers at April 14 rally for crime bill.

BOXSCORE

Bill: HR 4092 — Omnibus anti-
crime bill. '

Latest action: House floor debate
April 13-14.

Next likely action: House floor
debate continues the week of
April 18.

Background: The bill would
authorize more than $15 billion
over six years to prevent crime,
hire more police and imprison
offenders.

Reference: Weekly Report, pp.
743, 671, 600, 548.

anticipating passage, are already look-
ing ahead to conference.

The House measure is generally
more liberal than the $22.3 billion bill
(HR 3355) passed by the Senate last
November. It is less punitive and more
generous toward prevention programs.

Conservatives have attacked that
approach, urging less spending on pre-
vention programs and more on prison

construction. But some liberals also
dislike the bill, objecting to the doz-
ens of new death penalty offenses
and to rigid sentencing provisions,
such as mandatory life imprison-
ment for three-time violent felons.

Judiciary Committee Chairman
Jack Brooks, D-Texas, said the
House bill is a more thoughtful and
effective answer to crime than the
Senate legislation, much of which was
constructed from floor amendments
during hectic, politically tinged de-
bate.

Hyde was more skeptical. “This
bill satisfies the academics and the
sociologists, but God help you if you
work the midnight shift and have to
walk home.”

The Political Imperative

Action on the House crime bill
came amid a flurry of political ac-
tivity on the issue. President Clin-
ton and Attorney General Janet
Reno have been stumping for crime
legislation around the country, and
their lobbying intensified the week of
April 11.

Clinton began the week with a
campaign-style pep rally at the Justice
Department, urging speedy congres-
sional action on the bill. On April 14,
he hosted mayors and law enforce-
ment officials at a White House rally
to press the same point.

Republican lawmakers and conser-
vative anti-crime activists held their
own Capitol Hill news conference the
same day to highlight their complaints
about the bill and to urge stiffening
amendments.

Most House members needed little
encouragement to get moving. During
town meetings and district tours over
the spring break, lawmakers got an ear-
ful from constituents worried about
crime. The issue easily outweighed voter
concerns about health care reform and
Whitewater, members reported.

Such sentiment explains why Con-
gress is likely to pass an anti-crime
bill. But it also raises the stakes re-
garding the details of the legislation
and who gets credit for it.

House leaders had pushed to get
the crime bill to the floor before the
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Construction

Prevention

Police Hiring

Bills: House vs. Senate

he House and Senate crime bills differ sharply on certain key issues but

share the overall goals of preventing crime
criminals. The $22.3 billion Senate
assault weapons, create new mandator
officers on the street. The House put toge
package (HR 4092) that came to the floor the week of April 11. Like the
Senate bill, it would put more police on the beat. But it is narrower on
mandatory sentences and silent on assault weapons.
Senate and by the House Judiciary Commiittee,

Senate

Ban the manufacture, sale and possession of certain
semiautomatic assault weapons and large-capacity
feeding devices. Senators voted 56-43 for the ban
Nov. 17.

Not address habeas corpus petitions or the use of
racial statistics to challenge death penalty sentences.
Habeas corpus petitions are federal appeals by death
row inmates who have exhausted their state appeals.

Create numerous new mandatory minimum sen-
tences, most notably for crimes involving guns. The
bill includes a “three strikes and you're out” provi-
sion that would mandate life imprisonment for
three-time violent felons. It includes a potential
waiver from existing mandatory minimums for cer-
tain low-level, first-ime non-violent drug offenders.

Provide $3 billion to build at least 10 regional federal-
state prisons for violent offenders. To take advantage
of the program, states would have to adopt “truth in
sentencing” guidelines, ensuring that violent felons
serve at least 85 percent of their sentences. The bill
would authorize another $3 billion in grants, without
such strings, to help states or multistate compacts
build new low- and medium-security prisons and boot
camps for first-time oftenders.

Authorize at least $4 billion dollars for crime pre-
vention programs, including drug courts for non-
violent drug offenders, grants to combat violence
against women and community grants for youth
activity and education programs.

Authorize $8.9 billion over five years to help states
and localities hire about 100,000 new officers for
community policing programs.

and getting tough with
bill (HR 3355) would ban certain
y minimum sentences and put more
ther a more than $15 billion crime

As passed by the
the bills would do the

House Committee

Not include an assault weapons ban. Judiciary Chair- "l
man Jack Brooks, D-Texas, did not want to include the }}i
proposalin the crime bilibuthas agreed to consider itas

separate legisiation later this year.

[

Overhaul the rules for habeas corpus petitions, geﬁ- o
erally allowing death row inmates to make one '*

federal appeal within a year of exhausting their state

appeals. The provision would undo the effects of ~
recent Supreme Court decisions that made it difficult

for prisoners to appeal their sentences on the basis of

new evidence or new rules of law. The bill also

includes a provision that would allow defendants to

use statistics to challenge their death sentences as | :

racially discriminatory. During floor debate, lawmak-

ers will consider amendments to delete or alter both ¢

provisions.

Create no new mandatory minimum sentences, except g
for a version of the “three strikes™ legislation that is EE

narrower than the Senate's. The bill would create a

broader “safety valve'' from existing mandatory sen-

tences for non-violent drug offenders.

Establish a $3 billion grant program for state prison -

e

construction, without specific sentencing mandates.
The bill also would authorize $600 million over three
years to help states provide boot camps and other
alternatives for young offenders. Lawmakers will
consider amendments to increase funding for prison

construction. o

Authorize considerably more money for pure preven-

tion programs, some of which track programs in the
Senate bill. The House bill would authorize more than
$7 billion for prevention, including sizable new direct

grants to needy communities and special funding for ¢

up to 15 high-crime areas designated as model pre-
vention zones.

Authorize $3.5 billion in hiring grants for about i

g

50,000 new officers.

Trust Create a $22.3 billion crime trust fund to pay for the Not include a trust fund provision, although Brooks
Fund anti-crime programs, using the expected savings has said he will support such a funding mechanism &
from the elimination of 252,000 federal jobs. in conference. Bes
—Holly Idelson 3
|
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<pring recess. But they were .thwarted
i)'\' Republicans wh(_) complained thgt
Democrats were trying to ram the bill
through without considering numer-
< GOP-sponsored amendments.
“U‘when the Rules Committee recon-
vened April 12, it was clear that the
ess had done little to bridge the
r:_:”}ﬁm rifts. Committee Democrats
],-:"'-\*N‘d a second proposed rule for
;1".\.r Jebate, which ranking Republi-
can Gerald B. H. Solomon, N.Y,,
blasted as little better than the first.
Over GOP protes@s, the rule was
approved by a party-line 6-4 vote. Re-
publicans were still complaining the
following day, when the House took
up the rule and approved it, 244-176.
(Vote 103, p. 916)
House Speaker Thomas S. Foley,
1) Wash., helped shore up support for
¢ rule among members of the Con-
yressional Black Caucus by promising
to back their effort to retain a contro-
versial provision in the bill that would
allow death row inmates to use sen-
tencing statistics to challenge their
sentences as racially discriminatory.

Death Penaity Debate

Floor debate began on the bill’s
provisions to make dozens of new and
exi~iing federal crimes eligible for cap-
itul punishment and to lay out legal
procedures for deciding when those
convicted of such crimes should re-
ceive the death penalty.

‘The proposed death penalty offenses
range from murder of a federal law
enforcement official to a bank robbery
that results in death. Many of the
erimes, such as assassination of the pres-
ident. already carry the death penalty.
Bu: . 1972 Supreme Court ruling has
precluded executions for these offenses
hecause existing law does not contain
required procedural protections.

Other crimes, such as hostage-
takings resulting in death, are already
federal offenses but would be newly
eligible for the death penalty. And
ome, such as killing by drive-by
shooting, are not federal crimes but

would hecome so under the bill.

. AMthough a federal death penalty

‘:};.u!ex 1ot reach the vast majority of
(RN

ition’s violent criminals, who are
brosecuted under state law, it has be-
*"Me a contentious focus of debate.

¢ House rejected three amend-
ments designed to eliminate the death
,"f'““'}.\' for all or some crimes in the bill.
MiE..“]r'SL was an amendment by Rep.
ot ‘opetski, D-Ore., to replace the
iy "'" penalties throughout the bill with
“ limbrisonment without parole.

Supporters generally stressed prac-
tical rather than moral arguments
against capital punishment, asserting
that death penalty cases are actually
more expensive than locking up of-
fenders for life. “Take this burden off
the taxpayers,” said Kweisi Mfume,
D-Md., chairman of the black caucus.

But Brooks said the death penalty
is an appropriate and necessary way
for society to express its outrage at
certain heinous crimes.

“People don’t
like to be re-
corded as voting
against a crime
bill.”

—Rep. Henry J. Hyde, R-IlL

Lawmakers defeated the amend-
ment 111-314. (Vote 107, p. 918)
Rep. Melvin Watt, D-N.C., sought
to remove the death penalty for so-
called drug kingpins when they were
not directly responsible for a murder.
He said African-Americans and His-
panics have been the disproportionate
target of prosecutions under the exist-
ing drug kingpin law, though they are
not usually the masterminds of drug
operations. And he said the Supreme
Court has indicated that the death
penalty may be too severe a punish-
ment for crimes other than murder.
But supporters said the provision
could withstand a legal challenge, not-
ing that the Supreme Court has not
invalidated the death penalty for es-
pionage and treason. The amendment
failed, 108-316. (Vote 106, p. 918)
The third amendment, defeated by
voice vote, would have eliminated the
death penalty for murders committed
during carjackings, drive-by shootings,
and federal drug and gun crimes.

Capital Sentencing Procedures

Death penalty critics lost again
when the House took up the legal pro-
cedures for imposing capital punish-
ment. As reported by the Judiciary
Committee, the bill spelled out rules
for a separate sentencing trial for de-
fendants convicted of capital crimes,
requiring consideration of both ag-
gravating and mitigating factors.

But Rep. George W. Gekas, R-Pa.,
said the proposed procedures would

make it too hard to impose the death
penalty, and he offered an amendment
to adjust them. His proposal, among
other things, would eliminate a require-
ment that juries be told they are never
required to impose the death penalty.
Brooks argued against changing the
bill’s language on this issue, and others
warned that Gekas’ amendment could
open the federal death penalty to con-
stitutional challenge. But most lawmak-
ers supported the amendment, and it
was adopted 226-198. (Vote 109, p. 920)
With little debate and a single
vote, 395-25, lawmakers also adopted
a package of 35 separate amendments
that helped add about $1.5 billion to
the bill's price tag. (Vote 104, p. 918)
The amendments included $210
million annually for five years for Trea-
sury Department law enforcement pro-
grams, $385 million for rural law en-
forcement and $36 million to establish
Boys and Girls Clubs in public housing.
On April 14, Republicans used a
parliamentary maneuver — normally
used to try to kill a bill — to temporarily
halt consideration of the crime package.
GOP members said they simply wanted
to send the bill back to the Rules Com-
mittee to win a chance to debate an
amendment that had been blocked from
floor consideration. The amendment
would make it easier to use in court
some illegally obtained evidence.
Brooks blasted the GOP effort as
an attempt to stall or kill the legisla-
tion, and the motion was rejected 170-
257. (Vote 110, p. 920)

Habeas Corpus, Racial Statistics

Leaders postponed until the week
of April 18 anticipated floor battles
over death row appeals and racial sta-
tistics.

The first dispute is over habeas cor-
pus petitions, appeals filed in federal
court after prisoners have exhausted
their state appeals. The bill would
streamline the process but offer some
new legal grounds for appeal. Conserva-
tives claim that these changes will
merely delay executions; they want to
strike them. Rep. Butler Derrick, D-
S.C., plans to offer a substitute habeas
corpus amendment that meets some of
these complaints but does not satisfy
conservative critics entirely.

The second fight will come on the
death penalty statistics provision,
which minority lawmakers back
strongly.

The rule also provides for amend-
ments on more prison construction
grants and for altering which crimes will
trigger the three-strikes provision. m
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Shooting in the Dark

A pending crime bill
ould provide bhillions

of dollars to hire cops,
curb gun sales, build
prisons and lock up
some offenders for life.
But no one knows
hether that will do
much to reduce crime.

BY W. JOHN MOORE

Us crime. stupid. Since Election Day
1993, politicians from Seattle to
Miami have cursed the scourge of
crime and pledged to stop it.

Virginia's new governor, Republican
George F. Allen. has promised 1o seek an
end to parole. In Indiana, Democratic
Gov. Evan Bayh brandished three hand-
guns during his recent state of the state
address as he vowed to keep firecarms
away from kids. “Our streets are being
stained with the blood of our children
and it’s going to stop,” Republican Gov.
Pcte Wilson of California exclaimed in
his state of the state address.

In a recent NBC News-Wall Sireet Jour-
nal poli. 93 per cent of Americans
demanded that Congress and the Clinton
Administration pass a tough anti-crime
measure this year: health care and wel-
farc reform can wait, respondents told
the pollsters. People between the ages of
16 and 29 vicw crime as an even more
important issue than jobs and the econo-
my. according to a December poll by the
MTYV cable network.

Another recent survey showed that
peoplc are twice as worried about being
murdered now than they were a year ago.
Still another found that only a third of

people feel safe alone at night on public
transportation.

Washington understands those num-
bers—even if only 5 per cent of all crimes
fall under federal jurisdiction. After a
blizzard of speeches, hearings and parti-
san sniping, a $22.3 billion crime bill
emerged from the Senate in November.
With the bulk of a Tolstoy novel, this 960-
page monster includes something for
everyone: gun control, about 50 new
death penalties for federal crimes
(including onc for removing a naval
buoy): money for 100,000 new police offi-
cers and several regional prisons; and a
provision requiring lifetime imprison-
ment without parole for three-time
felons.

The Clinton Administration has
embraced many parts of the legislation,
which awaits action by the House. “We
can be tough and smart,” the President
said in describing the measure during his
recent State of the Union speech. He got
no argument from Senate Republican
leader Robert Dole of Kansas, who
heaped praise on the bill in his response
to Clinton’s speech.

But many experts question whether the
politicians in Washington have discov-
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ered the right approach to crime. “This
bill rests on the ideology that tough is
smart.” said Freda Adler, a Rutgers Uni-
versity criminal justice expert and presi-
dent-clect of the American Society of
Criminology. “That position has not been
borne out by the scientific community.”

“Many Senators belicve in the three
Rs: retribution. revenge and retaliation,”
said James Alan Fox, a criminal justice
expert at Northeastern University in
Boston. *And that gets them to the
fourth R: reelection.”

Certainly, some of the bill's provisions
could have a dramatic impact on crime.
Although 100,000 extra cops won't make
a big dent nationally, even “one more
police officer will help™ gain control of
some urban battlefields, Norfolk (Va.)
police chict Melvin C. High said. *Before
you can implement a sensible social agen-
da, there has to be order,” said John A.
Calhoun. exccutive director of the Wash-
ington-based Nationa! Crime Prevention
Council,

But others question whether the bill's
sentencing provisions will do much to
reduce crime. The “three-strikes-you're
out” provision. criminal justice experts
say, could turn prisons into geriatric
wards full of prisoners too old to commit
violent crimes. (For details on prison pop-
ulations and sentencing, see charts, p. 361.)

Critics also note that the legislation
calls for spending far more on punish-
ment than on prevention, and that it
makes no effort to target certain groups
that are likely to be the perpetrators und
victims of crime. For exampie. Fox suid,
14 per cent of the victims of violent crime
and 19 per cent of the perpetrators are
black males between the ages of 15 and
25. That group should be targeted for
both help and punishment. he and other
experts say.

Early in her tenure, Attorney General
Janet Reno urged a preventive approach
to crime. But her message was soon
drowned out by a chorus of calls from the
White House and Capitol Hill for
tougher punitive measurcs,

In tact. the Senate crime bill appears to
be largely an act of faith. Virtually none
of the crime-control measures it contains
have becn proven to work. Adler said.
And the bill calls for virtually no evalua-
tion of these mecasures. “This crime bill
tells the taxpayer, *“We will solve your
problem.” ” she said. “But the way it is
written, there is no way o come through
on that promise.”

CHILD'S PLAY

Why has crime emerged as such a
blockbuster issue when. according to fed-
cral data, crime rates have generally
declined in recent years? In December,

the crime figures for young

the FBI reported that crime dropped 5
per cent during the first six months of
1993, und violent crime dipped 3 per cent.

FBI and Justice Department data con-
sistently show that the average American
is safer now than during the early 1980s.
“The level of crime over all has
decreased since its peak year of 1981,
Justice reported in its most recent
National Crime Victimization Survey.
Murders are down slightly over the past
several vears. Twenty-three per cent of
U.S. households were victimized by crime
in 1992, the lowest figure recorded by
Justice since it began keeping that statis-
tic in 1975, (For more on crime rates, see
chans, p. 360.)

Still, if almost a fourth of households
were hit, that could be viewed as an cpi-
demic. I doubt.” FBI director Louis J.
Freeh said recently, “that most Ameri-
cans will draw much comfort from [the
statistics| because the levels of violent
crime . .. remain so staggering.” (For
more on victims, see table,

attention. Criminologist Fox describes it
as “the young and the ruthless.”

“The crisis of children having children
has been eclipsed by the greater crisis of
children killing children.” said Marian
Wright Edelman, president of the Wash-
ington-based Children’s Defense Fund.

Homicide. according to the group’s
annual report issued in January, is now
the third-leading cause of death among
clementary and middle-school children.
after accidents and suicide. An American
child is 15 times likelier to die from gun-
firc than is a youth in Northern Ireland.
the report noted. From 1979-91, 50,000
kids were killed by firearms. roughly
matching the number of Americans
killed in the Vietnam war, the study said.

Violence hurts black youths more than
whites. Almost 66 of every 100,000 black
males age 14-17 are victims of major vio-
lence. For white males in the same age
group, the rate is only 8.5 per 100,000.
And virtually all blacks are victimized by

this page.)

Although murder rates
are down over all, at least 23
cities. from Gary. Ind., to
Little Rock. Ark.., set
records for homicides in~
1993, Even within cities, the Sex
data vary dramatically by
ncighborhood. Congress
Heights in Washington, for Age
example. has a murder rate
five times the city's average.

Even more striking arc

people. From 1982-91. the
number of juveniles arrested
for murder and manslaugh-
ter rose by almost 93 per Race
cent. In 1982, 390 voungsters
age 13-15 were arrested for
murder. A decade later, the
number had jumped to 740,
Sen. Carol Moseley-Braun,
D-IIL.. added an amendment .
to the Senate bill that would
requirc juveniles older than
13 to be tried as adults for
some crimes.

Horror stories abound,
fueling public outrage. In
late January. for instance, a

WHO ARE THE VICTIMS?

Rate of violent crime per 1,000
persons age 12 or older

Family income

SOURCE: Justice Department Bureau of Justice Statistics

Male 40
Female 23
1215 63
16-19 N
20-24 75
25-34 3
3549 20
50-64 10
65 and older 4
White 30
Black 4
Other 28
Less than $7,500 59
$7,500-9,999 42
$10,000-14,999 43
$15,000-24,999 3
$25,000-29,999 kY]
$30,000-49,999 25

50,000 or more 20

group of teenagers entered

the Chez Vous Roller Skating Rink in
the Dorchester section of Boston and
began shooting into the crowd. wounding
seven teenagers. Police arrested a [4-
year-old boy.

That event. even more than the highly
publicized abduction of Polly Klass from
a slumber party in Petaluma, Calif., or
the recent shooting sprec on a Long
Island Railroad train, symbolizes a facet
of ¢crime that has captured the public’s

other blacks—a fact that has not escaped
Jesse Jackson, who has pointed out that
morc blacks were murdered last year
than were killed in the entire historv of
lynching. In fact. most crime is intrara-
cial. according to tederal data.

LETHAL WEAPONS

Another striking new feature of the
crime debate is an increased focus on
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Will 100,000 more police officers on the nation’s streets put a dent in crime rates?

guns. The proportion of homicides in
which a fircarm was used keeps grow-
ing—to 68 per cent last year, up from 61
per cent in 1988. The fedcral Centers for
Disease Control and Prevention predict-
ed in a recent study that by 2003,
fircarms-related deaths will surpass those
caused by motor vehicle accidents. Twen-
ty-five years ago. automobile accidents
killed twice as many people as guns. (For
details on the use of fircarms in homicides,
see box, p. 362.)

Such figures have bolstered arguments
that tougher gun-control measures would
reduce the injurics and deaths connected
with crime. “I've never heard of drive-by
knifing,” said Richard M. Aborn, presi-
dent of Handgun Control Inc.

Public health cxperts have entered the
fray. depicting gun violence as a health
issue. (Homicides account for only about

half of gun-related deaths; gun-control
advocates argue that stricter controls
would also curtail suicides and accidental
shootings.)

Treatment of gunshot wounds has
almost bankrupted some hospital trauma
centers because many of the wounded
have no health insurance. Guns cost soci-
ety $20.4 billion annually, much of it in
lost productivity and hospital bills,
according to a new study by Wendy Mux,
a professor at the University of California
(San Francisco) Medical School. “Any-
thing we can do to reducc the use of guns
will have a positive ctfect,” Max said in
an interview.

Last November, after years of debate,
Congress enacted the so-called Brady
bill, which cstablishes a five-day waiting
period for handgun purchases. Aborn, a
longtime supporter of the bill, main-

Richard A. Btoom

tained in a recent interview that Brady
has broken the legislation logjam. freeing
the way for additional gun-control legis-
lation. The Brady bill itself, Aborn
added. will restrict the sales of as many as
50,000 guns annually.

With their once-powerful nemesis. the
National Rifle Association, on the defen-
sive, gun-control advocates arc pushing
for new measures. With the blessing of
many police organizations, the Senate
added to its crime bill a provision ban-
ning the sale and acquisition of semi-
automatic assault weapons.

But does gun control lead to crime
control? In states with waiting periods
and background checks, it is clear that
such measures have stopped some of the
wrong people from getting guns. Florida.
for example, rejected 3 per cent of the
265,440 would-be purchasers who under-
went background checks in 1992. On the
other hand, Florida has some of the
worst crime statistics in the country—
including a high rate of violent crimes in
which the culprit used a handgun.

Police aren’t required to conduct back-
ground checks during the waiting period
established by the Brady bill. It's estimat-
ed that it would cost them as much as
$300 million annually to do so, and some
police experts contend that the expense
isn’t worth it. In fact, some maintain that
crime might increase if police have to
leave their cruisers for an office job doing
background checks.

Gary Kleck, a professor of criminal jus-
tice at Florida State University, maintains
that the Brady bill will have almost no
impact on crime. Only half the firearms
sold in the United States are handguns
and only half of those are sold by regis-
tered dealers. the only sellers regulated
under the law. Moreover, two-thirds of

TRACKING CRIME RATES

AN OVER-ALL DECLINE ...

Number of victimizations, 1973-92

.+ . BUT SOME RISING VIOLENCE

Percentage change in crime rates, 1991-92

30%

Household crimes 0

In millions

#1 Motor vehicle theft

Robbery with injury

SOURCE: Justice Department National Crime Victimization Survey
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MORE ARE BEHIND BARS ...

Number of state and federal prisaners, 1980-92

.« BUT MANY DON'T STAY LONG

Current average sentences and time served
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the population lives in states that already
have laws imposing either a waiting peri-
od or a background check. The Brady bill
does not preempt those laws. Kleck esti-
mates that at most, 8 per cent of fircarms
sales would be subject to controls estab-
lished by the law.

If some sort of a gun ban were enact-
ed, Kleck added. the biggest loser might
be gun-owning law-abiding citizens.
According to research that he did in
1992, citizens use guns to protect them-
sclves three times more often than crimi-
nals use guns to commit crimes. “Much
social order in America may precariously
depend on the fact that millions of peo-
ple arc armed and dangerous to each
other.” Kleck wrote in a 1988 article in
the journal Social Problems.

But numerous Justice Department
studies show that pcople who resist a
crime by using a gun are injured far more
often than are other crime victims.

A ban on assault weapons probably
wouldn’t stop much crime or violence.
Guns such as the AK-47, Beretta R-70 or
Intratec DC-9 may be the weapon of
choice for some drug dealers and mass
killers. but they are used in only 2 per
cent of homicides. Moreover, the Senate
bill addresses only future sales, leaving a
million assault weapons that are already
on the street.

Many criminologists who advocate gun
control admit that tougher restrictions—
even including a ban on handgun owner-
ship—would not stop gang violence or
prevent drug lords from killing each
other. But it might reduce the incidence
of injury and death in family disputes or
tavern brawls, they say.

The impact of the Brady bill may be
slight. said gun-control advocate Franklin

E. Zimring, a professor at the University
of California (Berkeley) Law School, who
estimates that 50.000 firearms purchases
a year might be blocked because of the
law. But, he said. “the value of that inter-
ruption is not nothing.”

Ironically, even as public support for
gun control has increased. more people
are buying firearms. Gun manufacturers
celebrated a record ycar in 1993. More
than 30 per cent of the people in 4 CNN-
USA Today poll said they intended to
purchase a fircarm in 1994. And almost
half of tecnagers polled in December by
MTYV said they werc considering pur-
chase of a firearm this year.

James D. Wright, a Tulane University
sociologist and an expert on kids and
fircarms, argues that many adolcscents
own guns because they’re scared. “It’s

will mundaiory life terms for three-time felons turn prisons into geriatric wards?

not status or reputation,” he said. “They
carry guns predominantly because they
fear their prospect on the street without
onc. And if your ability to survive de-
pends on being adequately armed, then a
fircarm is a bargain at any price.”

The MTYV poll scems to bear out
Wright's assertion. Approximately 45 per
cent of 16-29-year-olds polled said they
had been personally affected by violence,
and more than one in four said they
owned guns.

Removing guns from the streets would
take a monumental effort. Lawrence W.
Sherman, a University of Maryland (Col-
lege Park) criminologist and president of
the Crime Control Institute in Washing-
ton, would like to see a ban on handguns
and a buyback of guns alrcady in circula-
tion. But given the unlikelihood of that
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TARGETING GUN VIOLENCE

THE WEAPON OF CHOICE . ..

Weapons used in 1992 homicides

Firearms

88.2% £

Other

1.7%

Hammers, clubs 4

« . . AIMED AT YOUNGER VICTIMS

Children under 18 murdered with handguns

Knives

14.5%

Hands, fists, feet
5%

0
6% 1986

1990 1992
SOURCE: FBI Uniform Crime Report

approach, Sherman wants to deploy
police in high-crime arcas to arrest peo-
ple carrying guns. Police using proven
detection techniques—such as stopping
cars that are speeding or have broken
tatllights—can find 30 guns per 1,000 car
stops in crime-infested arcas, he said.

COPS OR SOCIAL WORKERS?

At the heart of the Senate-passed
crime bill is an $8.9 billion plan to put
100,000 additional police on the nation's
strecets.

But hiring cops doesn’t always reduce
crime or even slow its growth. San Dicgo
has added 150 police officers since 1990
but has scen violent crime increase by 23
per cent over the same period. New York
City has addced 5.000 cops since the late
1980s, but its violent-crime rate barely
dropped at all.

And some of the cities with the highest
concentrations of police have the worst
crime rates. San Diego. with fewer than
two cops per 1,000 residents, had 12.7
homicides per 100,000 residents in 1992,
Detroit. with 4.6 cops per 1000 residents.
had 57 homicides per 100,000 residents.

And then there’s Washington, D.C.,
where the police force has grown by
2.000 since the mid-1980s. The city's
police department now has one officer
for cvery 150 people—the highest ratio
among all major U.S. citics. Yet Wash-
ington has some of the worst murder and
other violent crime statistics in the coun-
try. Philadelphia, with three times Wash-
ington’s population, had fewer murders
than the nation’s capital did in 1992.

Washington’s police department “re-
mained a big, old sloppy Cadillac instcad

of becoming a Honda.™ said James J.
Fyfe. a professor of criminal justice at
Temple University in Philadelphia.

It is not the number of police but
where and how the 100,000 new cops arce
deployed, said Frank Hartmann, execu-
tive dircctor of the criminal justice pro-
gram at Harvard University’s John F.
Kennedy School of Government and a
leading advocate of community policing,
which emphasizes putting more cops on
the beat and getting them involved in
ncighborhood affairs. The crime bill
would make a national commitment to
this approach.

Critics complain that community polic-
ing turns cops into social workers. New
York City has such a program. But the
city’s new mavor, Rudolph W. Giuliani,
recently ordered police officials to scale it
back after he received a report disclosing
that there was widespread disenchant-
ment with the program among officers
and that some officers had filed phony
reports about how their time was spent
walking the beat.

Still, proponents of community polic-
ing say that it has succeeded in many
cities.

Norfolk has devoted considerable
resources to a comprehensive anti-crime
policy that includes community policing.
After a spate of brutal murders in 1990,
the city established its Police Assisted
Community Enforcement (PACE) pro-
gram, financed by a 3-cent increase in jts
property tax rate.

PACE began in East Occanview, a
scedy port neighborhood. Police began
appearing on street corners. They rode
bicycles. Some were given beepers and
cellutar phones. Residents were invited

to street fairs to meet local police. Other
service agencies joined the police effort,
addressing problems such as child abuse
and homelessness. So did churches. The
city's top law firms paid 1o keep a neigh-
borhood police station open. Community
groups were established to monitor
everything from abandoned cars to
vacant houses.

There were some tough tactics, too.
The city imposed an 11 P.M. curfew for
youths under 17. Sixty more police offi-
cers were hired.

Crime in Norfolk dropped 18 per cent
over the past three years. “We're careful
to say that not all of this is a result of
what we are doing,” said George C.
Crawley. the assistant city manager for
public safety, but PACE is responsible
for part of the decline.

William V. Pelfrey, chairman of the
department of justice and risk admini-
stration at Virginia Commonwealth Uni-
versity in Richmond, applauded Nor-
folk’s cffort. But, he cautioned, it takes a
decade before there are enough data to
cvaluate a community policing cffort.

In fact, some advocates of community
policing warn that crime rates are not
necessarily a good indicator of how well
the approach is working. A higher crime
ratc might show that a community has
become so galvanized that minor crimes
ignored in the past are now reported to
the police.

And. Harvard's Hartmann said in an
interview, the success of community
policing should be measured not only by
crime statistics but also by the way it
changes residents” lives. A program could
be judged successful if people no longer
feel afraid 1o walk outside at night, or if
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they stop putting their children to slecp in
cast-iron bathtubs to avoid random gun-
fire. he said.

NO WAY OUT

The police catch crooks. Judges put
them in jail. Under lock and key, violent
offenders are kept away from socicty. In
theory, that is how the criminal justice
system works.

And in fact, the police and the judges
seem to be doing their part. The number
of people in state and federal prisons has
riscn 168 per cent in the past decade.
Many prisons are bursting at the seams;
the Senate crime bill calls for spending $3
billion on new regional prisons and
another $3.5 billion on new jails, boot
camps and other facilities for violent
offenders.

“We must get back to basics and pun-
ish and incapacitate without shame and
without misguided illusions of rehabilita-
tion,” Morgan Reynolds. an economics
professor at Texas A & M University,
told the House Republican Conference
in October. “In the past few years, we
have been doing that by increasing our
prison population. That's why crime is on
the decline.”

But others scoff at the notion that
putting more people behind bars has a
major impact on crime. Putting a small-
time drug dealer in jail, for example.
mercly opens up a market niche for
another entrepreneur. And the huge
growth in prison populations has not been
matched by a major reduction in crime.

California has increased its prison pop-
ulation by 300 per cent in the past five
years—the biggest jump among the
states. “It has had no measurable impact
on violence,” said Peter Greenwood, a
criminal justice expert at RAND. a Santa
Monica (Calif.) think tank. Much of the
increase in the prison population is
accounted for by repeat offenders who
committed nonviolent crimes, he added.

Many Americans complain that too
many dangerous criminals are being
turncd loose by the courts, and they
might be right. A Justice Department
study released on Feb. 6 shows that 43
per cent of all federal court defendants
charged with a violent offense arc
released before trial. Thirty-nine per cent
of defendants with five or more prior
convictions are released before trial. as
are 40 per cent of defendants who missed
their previous court appearances.

And although more people are going
to prison, the average time served for vio-
lent crime has increased only slightly dur-
ing the past decade. According to a
December report by the conservative
Heritage Foundation, 62 per cent of
inmates released from prison are rear-

rested within three years. Heritage con-
tends that if all criminals were forced to
serve 85 per cent of their sentences, there
would be 4.4 million fewer violent crimes
each year.

The Senate’s “three-strikes-you're-out”
provision is aimed at addressing such
complaints. But many experts say that the
provision would have little effect. Illinois
has a law sctting stiff extra penalties for
three-time offenders; it has been used
only 88 times in 15 years.

And civil libertarians argue that the
measure could put some nonviolent petty
criminals behind bars for life. Nkechi
Taifa, legislative counsel at the American
Civil Liberties Union, noted in a recent
analysis of the Senate bill that the manda-
tory life sentence could be applied to
someonc who is convicted twice of co-
caine possession and then steals a bicycle
in a national park.

The U.S. Sentencing Commission,
which recently overhauled sentencing
guidelines for criminals convicted in fed-
eral courts, has already provided
tougher penalties for career criminals.
Under the commission guidelines, a
defendant convicted for the third time
of kidnapping would receive almost 30
years in prison.

And, criminologists point out, virtually
every study of released prisoners shows

that those leaving prison after age 40
pose virtually no risk of committing a vio-
lent crime. Turning prisons into ware-
houses for the elderly would be expensive
and would provide little benefit to soci-
ety. “Why keep people in jail way beyond
their prime years?” for committing
crimes, Northeastern University's Fox
asked.

While the public clamors for immedi-
ate attention 10 crime, most criminal jus-

Will gun-control laws curb violence or just keep police busy with background checks?

tice experts say that effective remedics
will take time. “We did not get here
overnight. And we are not going to solve
the problem overnight,” warned Peter
Edelman, a counsclor at the Health and
Human Services Department who heads
an Administration task force on violence.

Fox urges more spending on social pro-
grams aimed at 5 and 6-year-olds so that
the epidemic of children’s violence
doesn’t worsen when a new generation of
youngsters reaches adolescence.

“We know the risk factors for violence
and what creates it.” said RAND re-
searcher Greenwood. Those factors “arc
kids being born in poverty, amongst par-
ents who can't take care of them because
they arc alcohol-impaired or drug-
impaired, or they just don’t have the time
or attention to care for their children.
And we are having more kids raised in
such circumstances.” And many of those
children arc growing up in neighbor-
hoods where they’re surrounded by simi-
lar families. “So kids are growing up in a
criminogenic environment.”

With the Administration’s blessing, the
Senate crime bill included millions of doi-
lars for social programs—although thesc
sums are dwarfcd by the funds available
for cops and prisons. And Clinton has
acknowledged what he calls the “root
causes” of crime. “In our poorest neigh-
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borhoods, on our meanest streets, in our
poorest rural arcas. we have seen a stun-
ning and simultaneous breakdown of
community, family and work—the heart
and soul of civilized society,” he said in
his State of the Union address.

But it is hard to transform words of
compassion into workable policies. And
for now, politicians and the public seem
to believe that the best solution for crime
is punishment. n
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JUSTICE BY THE GRID

If you want to get tough on crime, you have to impose some
order on the sentencing process. North Carolina is trying.

ix days into the new year,
a thin winter sun glazes
the granite fagade of
North Carolina’s Wake
County Courthouse in
downtown Raleigh. Upstairs in court-
room 3A, Eugene Morgan is coming to
terms with a summer crime spree.

Morgan, a stocky 23-year-old, stands
charged with breaking into eight
churches and one house, stealing
checks and cashing them. Set end to
end, the counts against him could trans-
late into a 240-year sentence. Under a

. plea arrangement, however, Morgan
has admitted his guilt and the prosecu-
tor is asking Judge Henry V. Barnette
to impose a sentence of 20 years in
prison.

But even as the judge pushes back
his reading glasses, closes Morgan's
folder and hands down the sentence,
Morgan does not wear the shaken
countenance—or flash the hostile
glare—of a man condemned to 20 years
behind bars.

That’s because the sentence is a fic-
tion. Morgan, his lawyer, the prosecu-
tor and the judge all know that he is
likely to be paroled in a matter of
months. On average, North Carolina
prisoners serve 18 percent of their sen-
tences, and nonviolent offenders like
Morgan serve much less. Ten years ago,
offenders in the state did nearly half
their ime. Today, you can go to prison
for a serious offense in the spring and
still make it home for Christmas.

The same deterioration in time
served has taken place all around the
country. While judges send felons
through one end of the revolving-door
prison system, parole boards rotate
them out the other end. Nationally,
state prison inmates are serving roughly
one-third of their sentences, but as sen-
tences grow longer, time served is actu-

ally shrinking. In Texas, when courts
increased penalties from an average of
6% years to nearly 10, time served
dropped from nearly 2% years to a little
more than 18 months. The actual sen-
tence handed down by the judge is as
meaningless for murderers and rapists
as it is for the common housebreaker
like Eugene Morgan.

Of all the stories that have fueled the
current national preoccupation with
crime, none are more frightening than
the ones about violent thugs walking
the streets after a token imprisonment.
In Virginia, where first-degree murder-
ers, sentenced to 40 years, are averag-
ing 11 years behind bars, George Allen
rode a “no parole” campaign theme last
fall to becou.:c the state’s first Republi-
can governor in more than a decade. In
California, the call to end parole has
been fueled by anger over the murder
of 12-year-old Polly Klaas, allegedly
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slain by a paroled kidnapper who had
served half of his 16-year sentence.
North Carolina has been in the same
condition of sentencing outrage. One of
the men who murdered Michael Jor-
dan’s father in the state last year had
been paroled weeks earlier, having
served two years and two months of a
six-year sentence for an ax assault.

In the past few months, ending
parole and imposing life sentences on
repeat offenders have become rallying
cries just about everywhere. But it is
not as simple as that. Most state prison
systems don’t have room to keep
inmates any longer than they do; that is
why they are being released—not out of
misplaced leniency. In North Carolina,
the penal institutions have room for
21,500 inmates; there are 30,000 admis-
sions to prison every year.

A state can always build more cells,
but the cost of that can be prohibitive.
North Carolina has already spent $550
million since 1985 to build 16,600 new
prison beds, and the legislature has had
to more than double the prison portion
of the corrections budget, from $195
million in 1985 to $472 million in 1993,
to pay for operating those new beds.
But even with new prison space coming
on line, there still aren’t enough beds to
maintain the number of offenders rotat-
ing through the criminal justice system
today—to say nothing of the future.
Merely ending parole would be a recipe
for chaos.

But North Carolina has taken a step
toward a genuine solution. Last year,
the legislature passed a new sentencing
law. Some of its provisions are in line
with the get-tough rhetoric of the
moment: Starting next January, all
offenders will serve their entire sen-
tences; parole will be abolished. But the
essence of the reform is not the parole
provision. It is a simple chart of letters

Cery Henrie illustration
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and numbers that everybody in the
criminal justice system refers to by a
two-word name: the grid.

year from now, criminals like
AEugene Morgan will know all

about the grid. The crimes they
commit will all be assessed a level
based not only on the harm they cause
victims or society but also on the num-
ber of beds in the system and the
capacity for other forms of punishment.
“There is a relationship between pun-
ishment and cost,” says Judge Thomas
W. Ross, who chairs the state’s Sen-
tencing and Policy Advisory Commis-
sion. “We are balancing sentencing pol-
icy with resources.”

A special legislative session met last
month to discuss changes in some
penalties, but the philosophy behind
the grid remains the same.

The grid is available on a single sheet
of paper to anybody who wants to see
it. The left-hand side of the page is a
rank order of crimes, levels A (first-
degree murder) and B (second degree
murder, rape) through H (breaking and
entering, larceny) and I (forgery, drug
sales). The numbers at the top of the
page correspond to the number of black
marks on a felon’s record. When the
time comes to impose sentence, a judge
will run one finger down the left hand
column to the level of crime and then
move that finger across the grid to
match it with the offender’s record.
Where the finger lands, the judge will
find a square that contains a range of
minimum and maximum sentences.

The judge will be able to use the
lighter or heavier end of the range,
depending on mitigating or aggravating
circumstances. A judge might tilt
toward the lighter sentence, for
instance, if an offender has a job and is
supporting his family. He might lean
toward the heavier end if the offender
is rootless and shows no remorse. The
punishment has to fall within the
square. The offender will then serve at
least the minimum end of the sentence
found inside the square. And if his
behavior in prison is poor, he will serve
the maximum.

He will not be paroled. All the sen-
tences on the grid are designed to
match the expected capacity of the sys-
tem for the next five years. If the pro-
jections change, the legislature can

The father of North Carolina’s sentencing grid:
Superior Court Judge Thomas W. Ross.

adjust the numbers in the boxes. But if
it does that, the idea is to redraw the
whole grid at once—no more doubling
the sentence for a particular crime
when the system doesn’t have a place to
put the people who are committing it.

Not all crimes fall into squares that
demand prison sentences. First and
second-time offenders who commit H
and I level crimes, such as breaking and
entering, will be given suspended sen-
tences so long as they successfully com-
plete an alternative sanction. This could
be a period of intensive probation, com-
plete with electronically monitored
house arrest or a stint in boot camp.
The sentence could also call for restitu-
tion to victims and participation in a
drug treatment program.

Forty percent of the offenders who
come before North Carolina judges fall
into the first two squares of H and I
level crimes. They are first- or second-
time offenders who commit nonviolent
crimes. Under the present system,
nearly 20 percent of those low-level
offenders are sent to prison. That will
end next year, and as it does it will free
up prison space to keep violent offend-
ers in prison longer.

North Carolina is not the first state to
try a version of structured sentencing.
There are “grids” in Minnesota, Oregon
and Washington, and to a lesser extent
in Pennsylvania, Louisiana and, most
recently, Arkansas. But North Carolina

is among the most ambitious in target-
ing punishment to resources. And its
grid, unlike most of the others, is not a
set of guidelines: It is a set of dictates
that have to be followed.

“We borrowed from other states, but
tailored the ideas to North Carolina,”
says state Representative Anne Barnes.
“Every state is different and knows
what its people will accept.”

The North Carolina grid is not
only a way of responding to the
popular concern about revolv-
ing-door justice. It is a way to deal with
the oppressive costs of politically
charged mandatory sentences. Correc-
tion costs nationally have been growing
at a rate of between 10 and 15 percent a
year—they now account for 5 percent
of total state spending—and the
mandatory sentencing laws of the past
decade are one of the main reasons.
Almost all states now have manda-
tory sentencing for a range of crimes
from violent acts committed with a gun
to drug offenses, drunk driving and
property theft. In addition, 25 states
have habitual-offender laws that
require fixed prison terms for repeat
offenders, in some cases regardless of
the seriousness of the crime. In
Louisiana, for instance, an offender
convicted of three unrelated felonies
must be sentenced to life without
parole. In Alabama, there is a two-year
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minimum sentence for drug sales, with
five years added if the sale occurs
within three miles of a school or hous-
ing project. In an urban area such as
Birmingham, just about everything is
within three miles of a school.

These laws have been enacted emo-
tionally but haphazardly, with little
regard to prison resources. So as the
prisons fill up with newly convicted
mandatory-sentence offenders, other
prisoners have to be set free to make
room for them. In many cases, those
marked for early release have actually
committed more violent crimes, but
ones that did not happen to involve
drug sales or repeat violations and thus
did not trigger any mandatory penalty.

The effect of this shoddy lawmaking
has been drumatic. In New Hampshire,
mandatory drug sentences have helped
the prison population grow by 239 per-
cent in a decade, with prison costs ris-
ing three imes as fast as the rest of state
spending. In Delaware, a newly
imposed minimum sentence of three
years for possession of 5 to 15 grams of
cocaine or heroin resulted in imprison-
ment of 424 offenders the first year, at a
cost of $26.6 million. Nearly 80 percent
of the offenders had never been in
prison before; most were nonviolent. A
subsequent study showed that alterna-
tive sentencing for these people would
have cost one-tenth as much and
achieved results that were no worse.

Officials in many states would like to
undo the effects of clumsy mandatory
sentencing, but getting rid of these laws
is as politically dithcult to do as passing
them was easy. As North Carolina
Attorney General Michael F. Easley
points out, all the public really wants to
hear about fixing the criminal justice
system is that wardens will lock up
thugs and throw away the kev. “Any-
thing else,” Easley says, “and you have
a sales job on your hands.”

The North Curolina grid is an effort
to restore some common sense and
order to the process. The corrections
system is approached as a whole. All
sentences are placsl at what seems to
be the appropriate level: more prison
time for violent crimes, less harsh pun-
ishment for nonviolent offenses, no dis-
proportionately swollen penalties for
minor drug-related violations. Under
the new law, the only mandatory sen-
tences will be for first-degree murder

and major drug trafficking.

State legislators who want to call the
new system mandatory sentencing will
be able to do so, since there will be no
parole. But it will be a system adjusted
to the circumstances of the crime and
the resources available, not to the pub-
lic emotions of the moment. “The
amount of time depends on the
offender’s crime history,” Judge Ross
argues, “and that’s different than
straight mandatory sentencing. This is a
more rationally developed system. It's
linked to harm done.”

The bottom line is that violent
offenders will be locked away for longer
periods of time than they are now—
even if the sentences themselves are
shorter. “They get sentenced to six
years, they serve six,” Easley sums up.
“Before, they got 50 and served five.”

The new system also provides an
ultimate choice to voters: What do they
want to pay for corrections? With a
clear link between sentences and cor-
rections costs, the public can decide
whether it wants to spend more money
to keep certain kinds of criminals in jail

longer—and how much more it would
be willing to spend. Easley, who
believes the new sentences are too
lenient, says this is a way for the public
to “intelligently weigh options of
whether to build new prisons.” If it
wishes to spend and build, the grid can
be rewritten to accommodate longer
sentences all across the board.

In fact, the sentencing commission
originally recommended stiffer sen-
tences than the ones ultimately chosen.
But the longer sentences would have
required another round of prison con-
struction, on top of the $550 million
already spent since 1985. The legisla-
ture opted to try the less expensive
alternative. “The legislature had to
make a tough decision and face up to
reality,” says Robin Lubitz, the execu-
tive director of the Sentencing Com-
mission. “You can'’t get a Cadillac for
the price of a Yugo.”

North Carolina law also discourages
haphazard legislative tinkering: Any
legislator who proposes lengthening a
particular sentence must accompany
that proposal with a fiscal note detailing

SCENES FROM THE GRID

Below is a sample of some of the “presumpjtive range” sentences that will be
imposed under North Carolina’s new grid system. All sentences are in months.

Mid-level

Firsttime - " Habitual
--=+ Repeat Offender Criminal
SR um '*w',*g:,‘ ; Sl ; |
1st Degree Murder ;gﬁﬁ%%ﬁﬁ%},‘%ﬁ
ki U ’y ks S gL )
T N L
15t Degree Rape A 173510
2nd Degroe Murder e e e
1st Degree Kidnapping P ﬁ%&s %g" T faen
2nd Degree Rape e L
1st Degree Burglary
1st Degree Arson
Selling Drugs Near a School GiT 2 !
Voluntary Manslaughter ; ey ot e
T TR e N AT Rt P
Involuntary Mansiaughter 3t i e %@%25*%@% ?‘fﬁ 331 %@;
Embezziement by public offclals S G e
B R L T A e A AETA
2nd Degree Burglary ol ey ; :
2nd Degreo Arson ;A o e i
Breaking and Entering ‘ B 1‘( ‘ é@f :
Larceny, Embezzlement e i fie iR
perfury A.,‘j&g'-a.- RRISTS ‘ : :V-. q :
Forgery ’ SRS s ey

Based on the grid developed by the North Carolina Sentencing Commission
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how much the change would cost.
“The idea of being able to stand up and
be tough on crime without worrying
about how to pay for it has got to stop,”
Judge Ross insists.

The truth-in-sentencing law will
not work, however, unless it
also manages to put some teeth
into the alternative programs at the
lower end of the grid. Low-level
offenders will have to be diverted from
prison in order to assure that there is
room for violent criminals.

As things stand now, judges can sen-
tence offenders to intermediate sanc-
tions or community punishments, but
they must pair these with a prison sen-
tence, usually of equal length. In
North Carolina, as in most states, the
offender can opt for the prison sen-
tence instead of the alternative sanc-
tion. In recent vears, a significant num-
ber of those offered alternative
sanctions have chosen prison instead.
A criminal doesn’t have to have the
L.Q. of a Hannibal Lechter to figure
out that a two-year sentence, with
release in a few months, is better than
two full years of strict supervision.

It also costs him less. On probation,
offenders pay a $20-a-month supervi-
sion fee and, if the judge orders it,
have to attend drug treatment pro-
grams and pay restitution to victims.
Upon early release from prison, few, if
any, of these requirements apply.
“People I've supervised say they save
money by going to prison,” says
Theodis Beck, of the state’s adult pro-
bation and parole division. When a
two-year sentence means a two-year
sentence, however, that calculation is
likely to change.

An expanded alternative sanction
program’ will actually be a money-
saver for the state as a whole, but it
won't exactly come free. The state
plans to put about $20 million a year
into beefing up its intensive proba-
tion system, plus $13 million for
grants to counties to develop such
community-based alternatives as
drug treatment facilities, day report-
ing centers that offer education and
job training, and day-fine programs
that penalize offenders through a
series of fines geared to their
incomes. These facilities do not, for
the most part, exist in adequate num-

‘Punishment will be
meted out locally, not
by the state,’ says the

head of the corrections

department.
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bers in North Carolina now.

Franklin Freeman, the director of
the state’s Department of Corrections,
says it will be up to each county to
decide what kinds of facilities to oper-
ate, based on what the county believes
will be the most effective punishment
for its citizens. Pointing to one county
where 40 percent of the admissions to
jail are public drunks, Freeman sug-
gests the answer there might be a
drug-alcohol treatment center. “This is
a retun to colonial times and our early
life as a nation,” says Freeman. “We
won't have stocks and public humilia-
tion, but punishment will be meted out
locally, not by the state.”

Although the North Carolina grid is
not in effect yet, it already has its crit-
ics. Judge Herbert Small, who served
on the Sentencing Commission,
believes that judges have been robbed
of their discretion. “The grid is too
rigid,” he says. By way of example, he
notes that TV evangelist Jim Bakker,
convicted of massive fraud in federal
court, would never see the inside of a
cell under the grid system. That is
because Bakker had no prior convic-
tion record. “He'd be treated the same
as a 17-year-old working at McDon-
ald’s who embezzles $15,” says Small.
“That’s not justice in my eyes.”

Judge Ross insists that judges will
still have significant discretion
within the grid: They can decide
whether many offenders go to jail or
serve an alternative sentence,
whether to impose a minimum or
maximum penalty within a particular
category, and whether to give a mul-
tiple offender concurrent or consecu-
tive sentences. “You can have the
same crime,” he says, “but some
offenders are drug addicts who need
rehabilitation and others are career
criminals. The judge is in the best
position to make that decision, and

the grid leaves room for that.”

Victims’ rights groups are con-
cerned that the sentences, tied deliber-
ately to resources, will be diluted
when money is tight. “T worry that the
legislature will chip away at a system
that probably won't be adequately
funded to begin with,” says Catherine
Gallagher Smith, executive director of
the North Carolina Victim Assistance
Network and a member of the Sen-
tencing Commission. “I foresee some-
one sitting behind a computer, punch-
ing in numbers and saying, ‘We need
2,500 beds by September 30, so we
need to decrease the sentence for this
category of offenses.””

hat would happen to a
Eugene Morgan if he
walked into Wake County

courtroom 3A in January of 1995? He
certainly wouldn’t plea-bargain for a
20-year sentence. As an H and I level
offender committing a second-time
offense, he would fall under commu-
nity sanctions. If the judge found that
the crimes were committed to support
a drug habit, drug treatment would be
part of the sentence. Backing it up
would be a suspended prison term—
somewhere between four and eight
months—in case the alternative sen-
tence was violated.

If Morgan’s record were horren-
dous—a long litany of larcenous acts—
the judge would move his finger far-
ther along the grid. As a habitual
offender at the H and I levels, Morgan
could then receive 10 to 12 months on
intermediate sanctions, with a sus-
pended sentence of at least 10 months
in jail. There is no question that this
will seem to many people a dis-
turbingly light penalty for burglary,
which is after all an act of violence
against property if not against human
beings. At least, however, the state will
not be setting armed robbers free so
that burglars can serve time.

“It’s going to be an interesting
experiment,” says corrections chief
Freeman. “Lik: all Southern states,
our primary emphasis has been ‘lock
‘em up and throw away the key. This
is an effort to strike a balance between
incarceration for those who really need
it and punishment short of that for
those others we can manage without
threat to society.” G]
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#l ongresscan no longer con-
Pl tain its contempt for the way
I states are botching the war
against crime. With rare concelt,
Congress is dictating how the war
on local crime ought to be fought —
sometimes by forcing states to change
their own laws and spending priori-
ties, and other times by turning state
offenses into federal ones, with severe
punishments designed to make the
states look wimpy by comparison.

No federal legislation has ever
done more than the Omnibus Crime
Bill, HR 3355, to rebuke the states
and to cram changes down their
throats. The bill the Senate whoop-
ed through by a vote of 95-4 was
awaiting conference in early Febru-
ary. Highlights include:

® Federalizing every crime in
America committed with a gun, with
mandatory decades-long prison sen-
tences;

e Federalizing local crimes com-
mitted by a member of a gang;

e Mandatory 10 years in federal
prison for encouraging anyone un-
der age 18 to join a gang, even if the
defendant is younger than 18;

® Mandatory fines for parents
who fail to properly counsel their ju-

H. Scott Wallace is special counsel with
the National Legal Aid and Defender
Association, which supports legal ser-
vices to the poor, and he is a former
counsel to the U.S. Senate Judiciary
Committee.

> FOR SHERIEE

venile delinquent kids that criminal
activity is not acceptable;

e Federal lawsuits when a man
hits a woman;

® Broad death penalties for many
crimes committed entirely within a
state’s boundaries, including drug
dealing or any fatal shooting, even
in the 13 states that have chosen to
have no death penalty of their own;

¢ Mandatory life in federal prison
for a three-time telon, even if the
first two offenses were under state
law and were severely punished;

® Federal prosecutions for any
theft of an occupied car;

® Mandating — not just autho-
rizing — that children as young as
13 be tried as adults for federal vio-
lent crimes; and

® Forcing states to change their
sentencing laws to look like federal
law in order to qualify to send some
of their overflow state inmates to
new federal “regional prisons” —
changes that will vastly increase state
prison populations and spending,
costing states $20 for every $1 of fed-
cral help.

Throughout the debate, senators
decried limp-wristed, “hand-slap”
state punishment systems that are
a “mockery” and a “‘sham.” States
are either incapable or unwilling to
get tough on violent crime, charged
gun-federalization author Alfonse
D’Amato, R-N.Y., adding that “I
would like to see this go further, to
be candid with you — to take even

by

H. Scott Wallace

greater authority.” Senators blamed
everyone from state officials and
judges to penny-pinching taxpayers
and gun-control zealots.

“The truth of the matter,” sum-
med up Senate Judiciary Committec
Chairman Joseph Biden, D-Del., is
that Congress federalizes “because
the states aren’t doing their job. ..

“Mark my words,” he warned,
there will soon be proposals to ““fed-
eralize truancy (and) any assaults
that take place within a school.”

Changing the course of history

Throughout history, at least 95
percent of all criminal prosecutions
have been handled at the state and
local level. That’s where the vast
majority of the resources are located:
the cops, the courtrooms, the prose-
cutors and public defenders, and the
prison space. It is an arrangement
that flows from the Constitution it-
self, which leaves general police
powers to the states under the 10th
Amendment.

The general theory of the federal
criminal justice system has been to
focus on crimes that individual states
cannot be expected to handle alonc
— interstate criminal enterprises,
for example, or cases where local
authorities’ effectiveness might be
chilled by political pressures, such
as police brutality or government
corruption cases. The federal role
also is clear when offenses occur in
federal territory, or against federal

To be fair, most members of Congress probably already know that these

soaringly ambitious federal crime bills are more a matter of political survival
than of actually fighting crime.

The Council of State Governments 7



property or interests, or implicate
federal civil rights.

This commonsense allocation
sends a useful message to two im-
portant constituent groups: law en-
forcers and law breakers. To law
breakers, it suggests punishment is
predictable, and thus promotes de-
terrence. 1o enforcers, it makes for
a clear division of responsibility, to
help avoid two problems in coordi-
nation: either turf battles between
federal and local authorities, or inad-
vertent gaps in enforcement, where
each assumes the other is covering.

The new Senate crime bill is hard-
ly the first affront to this orderly
scheme. Federal criminal jurisdic-
tion has been growing by leaps and
bounds over the past several decades,
usually by an assertion of Congress’
constitutional power to regulate in-
terstate and foreign commerce, and
the Supreme Court has essentially
declined to impose any limitations.
From the handful of federal crimes
specified in the Constitution, such
as treason and counterfeiting, there
have grown to be more than 3,000
today.

There are several major areas

8  State Government News

.l’hmn courtesy of the US Drug Enforcement Administration
A new federal crime bill would expand drug crimes subject to federal prosecution. Above,
Jederal officials arrest a PCP dealer in Washington, D.C.

where broad federal jurisdiction ex-
ists even when a crime is commit-
ted within a state’s borders and has
no apparent interstate component.
The most significant such area is
drugs; since 1970, virtually every
narcotics distribution or possession
offense, no matter how small, has
been simultaneously a federal and
state offense. Other federal statutes
with broad applicability to crimes
that don’t cross state lines include
laws prohibiting possession of a gun
by a felon or an addict, or during
commission of a drug crime, and
tederal racketeering laws prescrib-
ing 20-ycar federal penalties for a
“pattern” of two state crimes.

A GOP legacy

Only in recent years has the chaos
inherent in this jurisdictional jumble
been realized. The Reagan and Bush
administrations, evidently chafing
at the political limits of traditional
federal jurisdiction, increasingly
sought to intervene directly in the
types of common crime that local
communities were most concerned
about, through anti-drug campaigns
such as “‘zero tolerance” and “user
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accountability,” and gun-crime cam-
paigns such as “Operation Trigger-
lock.” FBI forces were assigned to
street crime — 300 agents at one fell
swoop in January 1992, taken from
the international counterintelligence
beat. Congress helped by passing
decades-long mandatory prison sen-
tences and dramatically increasing
federal anti-drug and crime budgets.

One result has been a massive
overloading of the federal justice
system. The federal courts are flood-
ed with minor drug cases that could
be prosecuted in state court, accord-
ing to the 1992 report of the congres-
sionally chartered Federal Courts
Study Committee. The Committee
found that heavy drug caseloads can
cause such severe backlogs as to re-
sult in dismissals of serious criminal
cases and no room at all on dockets
for important civil and constitutional
cases. Federal prison spending trip-
led during the 1980s, but the system
remains chronically at least 40 per-
cent overcrowded, driven almost en-
tirely by drug offenders.

But an even more damaging result
has been the increasing randomiza-
tion of punishment in America. De-
spite the massive buildup of federal
drug enforcement efforts, federal
drug arrests still account for an in-
finitesimal 2 percent of the 1.1 mil-
lion drug arrests made by state and
local authorities, according to 1990
Justice Department figures. Though
sentences may be 10 times as long
in the federal system as in the states,
the fact that there’s a mere 2 percent
chance of being hauled into that sys-
tem — and no clue about how that
2 percent is selected — gives these
tough punishments all the predict-
ability of an earthquake. People are
not readily deterred, either from
crime or from living in Los Angeles,
by horrific consequences that always
seem to happen to suineone else.

As Attorney General Janet Reno
has said, what matters is certainty
of punishment, not severity. It is a
truth as obvious to any parent of
small children as it is to every crimi-
nal-justice expert. But it is one truth
stubbornly resisted by politicians.



Year after year, members of Con-
gress step forward to propose draco-
nian federal sentences for enormous
categories of oftenders, knowing full
well that the federal government will
never have the resources or personnel
to prosecute more than a handful.
They don’t even propose to target
the most scrious handful, but argue
that crime will be deterred by mak-
ing an example out of a random few,
thus sending a message to the rest.

Unfortunately, the message is not
getting through. A study by the Bu-
rcau of Alcohol, Tobacco and Fire-
arms found that only 7 percent of
people charged with federal gun
offenses knew about the tough man-
datory federal sentences, and a Bush
Justice Department report approv-
ingly quoted a Tennessce sheriff as
confirming that “it’s likc a bolt of
lightning” when a defendant first
hears the federal sentence.

A federal crapshoot

If there’s a message at all, it’s that
the law is a crapshoot: arbitrary and
often discriminatory. When a Phila-
delphia man charged with minor
drug sales rejected a state plea deal
entailing a routine four-year sentence
in 1992 and asked for a trial to fight
the charges, he was hauled into fed-
eral court and given life without
parole, and the U.S. attorney held
a press conference to proclaim his
tough message to other petty deal-
ers. In Manhattan, one day a week
is declared “federal day” in which
all local drug cases are sent to fed-
eral court. It’s an official criminal-
punishment lottery where arbitrari-
ness is the goal.

One of the most disturbing con-
sequences of giving prosecutors un-
fettered power to select a handful
from a multitude is racial disparity.
A 1991 U.S. Sentencing Commission
report reviewing the operation of
mandatory sentences for federal drug
and gun crimes found that prosecu-
tors do not even ftile mandatory-
minimum charges in more than 40
percent of the eligible cases, and
that whites are less likely than black
or Hispanic defendants to get the

mandatory sentence,
and more likely to
strike a bargain with
prosccutors for a
lesser sentence.

Lock your doors

Meanwhile,
what’s the bottom
line? Are we safer?

No. Since the be-
ginning of the fed-
eral shift to street
crime and low-level
drug offenses in the
mid-1980s, violent
crime has risen more
than 40 percent,
availability of the
most serious drugs
also is rising, hard-
core drug addiction
is up and nonviolent
first-offenders in the
federal system are
locked up longer
than most people
convicted of mur-
der, rape or repeated
violent offenses. As
Attorney General
Reno told an Ameri-
can Bar Association
convention recently,
urging better state-federal coordi-
nation: “It is so frustrating to me to
find people in federal prisons serving
10- and 15-year mandatory minimum
sentences as first-time offenders,
when three- and four-time offenders
in the state systems who have com-
mitted terrible violent crimes are
getting vastly reduced sentences be-
cause we do not have enough state
prison cells.”

But now Congress is gung-ho for
more of the same, much more, as
crime rides high in the public opin-
ion polls.

The most aggressive ::3 dicators of

the Senate’s attitude are the propos-
als to federalize all gun and gang
offenses. According to Justice De-
partment figures, there are more
than 600,000 offenses committed
with a gun every year in America,
and about 250,000 gang members,

Photo courtesy of the U.S. Drug Enforcement Administration
Federal Drug Enforcement Administration officers wll be even
more busy should the Omnibus Crime bill pass. Shown here,
officers arrest a money launderer in San Diego.

¥
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committing God knows how many
individual offenses that would qualify
under the Senate bill (drug use, mug-
gings, etc.). The total capacity of the
federal prison system is about 50,000,
and as noted earlicr, the entire federal
criminal justice system is already
stretched to its limit. Token, unpre-
dictable and ineffectual enforcement
is guaranteed.

Apparently conceding the limits
of federal enforcement, the Senate
bill seeks to force state laws to mimic
federal ones. The bill would build
$3 billion worth of federal “‘regional
prisons,” and would reserve three-
quarters of the space for states that
change their laws to look like federal
law in a variety of controversial ways:
preventive pretrial detention; manda-
tory sentencing guidelines; sentences
at least as long as under federal law
for certain offenses from violent gun

The Council of State Governments 9



crimes to unwanted sexual touching
through clothing; and the abolition
of parole or other changes ensuring
that violent offenders serve at least
85 percent of the sentence imposed
(the current figure is about 37 per-
cent, according to the Justice De-
partment).

“Poison pill”’

What the Senate did not pause to
explore was the enormous cost of
these changes for the states. [t wasn’t
until after the amendment was over-
whelmingly passed that anvone ran
the numbers; Sen. Biden calculated
that in order to qualify for the $3
billion of federal help, states would
be forced to spend about $60 billion
over the bill’s five-year funding span
for prisons of their own to accommo-
date the longer sentences and pretrial
detention. State government groups
immediately denounced this as yet
another gigantic unfunded federal
mandate on the states. Objections
came from The Council of State
Governments, the National Gover-
nors’ Association and the Association
of State Correctional Administrators.
The National Conference of State
Legislatures, in aletter to President
Clinton from conservative Republi-
can Idaho State Sen. Denton Dar-
rington, called it a “poison pill” that
could bring down the entire crime
bill.

Objections to federalization also
have come from an impressive cast
of characters. Besides Attorney Gen-
eral Reno, FBI Director Louis Freeh
recently warned that public expec-
tations are being raised unrealistical-
ly because the FBI lacks the resources
to handle new responsibilities. Even
Reno's Republican predecessor, Wil-
liam Barr, voiced similar concerns.
Bruce Fein, a former Reagan Justice
Department official turned conser-
vative commentator, has become a

leading critic of the federalization of

state criminal law, bemoaning the
trampling of centuries-old constitu-
tional divisions of power for short-
term political gain. Biden, Senate
Majority Leader George Mitchell, D-
Maine, and key House crime-fighters
have spoken forcefully against fed-
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eralization. Chief Justice William
Rehnquist and the U.S. Judicial Con-
ference, the policy-making arm of the
federal judiciary, have been among
the strongest opponents, raising
alarms about the breakdown of the
federal justice system.

But federal officials’ concerns just
aren’t enough to slow the juggernaut.
Congressional Republicans, led by
putative 1996 presidential candidate
Sen. Phil Gramm, R-Texas, aggres-
sively dismiss Reno as more social
worker than law enforcer. Even
Rehnquist, perhaps the most con-
servative chief justice in history, was
denounced by Sen. D’Amato as be-
ing out of touch in his “ivory tower,”
with a “total lack of sensitivity [to
the] slaughter in the streets.”

Throughout history, at
least 95 percent of all
criminal prosecutions

have been handled at
the state and local
level.

What could make a critical differ-
ence is input from front-line state
and local officials. In influencing the
balance of the public debate, the
only force stronger than simplistic
political piling-on is hard facts from
the people actually running the na-
tion’s criminal justice system, show-
ing how indiscriminate federaliza-
tion hurts rather than helps, and
pointing the way toward more pro-
ductive federal-state relations. This
process has already begun, with an
anti-federalization resolution recent-
ly adopted by the National District
Attorneys Association, and expres-
sions of concern from the head of the
National Sheriffs Association about
the “federal government infringing
on the states’ police power . . . and
getting closer to a federal police
state.”

To be fair, most members of Con-
gress probably alrcady know that

March 1994

these soaringly ambitious federal
crime bills are more a matter of po-
litical survival than of actually fight-
ing crime. They probably know that
the vast bulk of the nation’s crime-
fighting apparatus is locally based,
that local authorities sincerely want
safer streets too, and that the best
role for the feds is not to compete
but to help — through money, re-
search and partnerships aimed at
making the federal and state crimi-
nal justice systems work together as
one.

Political pressure

What they need is a greater com-
fort level that doing the right thing
won’t cost them their job. It wasn’t
until the nation’s police rallied in
support of the Brady bill that NRA-
cowed members of Congress found
the strength to send the handgun
waiting period to the president’s
desk. With the full force of the NRA
now pushing much of the Senate bill
— from gun- cnme federahzatlon to

“three strikes, you’re out” — to de-
flect attention from additional gun-
control measures, a similar consensus
will be needed to turn today’s chaot-
ic federal-state crime-busting com-
petition into teamwork.

This means not just junking the
massive federalizations in the Senate
crime bill, but also cutting back on
lengthy existing federal mandatory
minimums that suck small state cases
into the federal system and fuel the
wide and unpredictable punishment
disparities between the federal and
state systems. It also means improv-
ed public education and consensus-
building about the need to make
smarter use of scarce and e\pensive
prison space, to give highest priority
to the most serious violent and re-
peat offenders, and to think about
counterbalancing reductions in re-
liancs ax incarceration for nonvio-
lent and first offenders.

But until the public becomes bet-
ter informed about crime, simple
state bashing will carry the day in
Congress, and arbitrariness and mix-
ed signals will continue to frustrate
a rational and effective nationwide
fight against crime.



I’

TQ6Lp M

|l

LEGI S

March 1994

R N * \ N\

‘-\ \'. - L]

. a . . ) X
Q.' b . . ° e
- ) :

e * B e e
o ‘Q el M’““E\;%*\

. ALSO INSIDE
f: -+ CAMPAIGN REFORM
ENVIRONMENTAL JUSTICE
L L NEW MONEY FOR SCHOOLS IN MICHIGAN



Combating a Culture of Violence

Crime control and public safety seem to beg for a government answer.
But can state lawmakers hope to stem the mayhem?

Donna Hunzeker

n late 1992, during a feel-good lull be-
fore the inauguration of a new, young
president, Americans were optimistic
about many things. More than two-

offenders and other violent criminals, as
well as $1 billion for new prisons; and
tough-on-crime stances became para-
mount in New York City’s mayoral con-

increased more than 57 percent between
1983 and 1992. Over the same period,
juvenile arrests for property crimes rose
a comparatively modest 11 percent and
for drug violations only about 7 percent.
But weapons violations among juveniles
jumped 117 percent, and a 128 percent
increase was reported in those charged
with murder and non-negligent
manslaughter. Use of firearms in violent
crime continues to rise among all age

thirds of voters in a national
news service poll responded
with confidence that more
Americans who want work
would find it. Almost equal
numbers of people felt opti-

The angry young man we have always blamed for

crinie is beconing both angrier and younger.
(. [ % <

groups, according to Uni-
form Crime Reports of the
FBI, but most dramatically
among young people.

While there has been
an upward trend in rates of

mistic that the environment and educa-
tion would improve.

But the same poll told a dreary tale of
the public’s view of efforts to control
crime. Fewer than a third of Americans
believed that crime would decrease. A
solution for health-care problems was
the only social issue about which they
felt almost equally pessimistic.

Indeed, in the year that has passed
since that poll, the nightly news about
crime and violence has given the public
little to be optimistic about. Carjackings,
tourist murders and drive-by shootings
have become part of the American land-
scape. And as fear grows, so does crime
as a political issue. The menace of gangs
and violent crimes committed by youths
triggered special legislative sessions in
Colorado, Utah and Florida late last
year.

By the fall elections, support swelled
for local taxes and state bond issues re-
lated to fighting crime; voters in Wash-
ington passed a “three strikes you're
out” persistent offender act; Texas vot-
ers approved no-bail provisions for sex

Donna Hunzeker is NCSL's criminal justice
expert.
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test, the governor’s race in Virginia and
other campaigns around the country. On
Capitol Hill, lawmakers who had been
bickering for months, even years, over
crime legislation quickly passed a new
national crime bill. (At year’s end,
House and Senate differences were be-
ing reconciled.) Soon after, Congress res-
urrected and passed the Brady gun-con-
trol bill. If there is a nonpartisan issue
left, it is probably crime. The old liberal
and conservative labels just don’t seem
to apply anymore.

Criminals Are Younger, Angrier

However, it is not accurate to say
that there is a new crime wave in this
country. Overall rates of crime—violent
and property offenses considered to-
gether and reported as rates per 100,000
inhabitants—have actually declined
slightly over the past five years. But
what the data increasingly suggest is
that the w..,, y young man we have al-
ways blamed for crime is becoming
both angrier and younger.

The violent crime rate has risen 19
percent in the past five years and 41 per-
cent since 1983. Arrests of juveniles un-
der 18 years of age for violent offenses

violent crime among both white and
black youths, rates among young, black
men continue to exceed any other racial
group. Civil rights leaders worry about
how to deal with the alarming frequen-
cy of black-on-black violent crimes,
without that attention further stigmatiz-
ing young, black men or making crime
seem a “black problem.”

Some of the recent statistics are con-
sistent with historical trends, especially
those having to do with location and
population density. Cities continue to
experience twice as much crime as the
suburbs, and rural counties half that of
the suburbs.

“America has always been violent,”
says Laura Ross Greiner of the Center
for the Study and Prevention of Vio-
lence at the University of Colorado in
Boulder. “It’s the degree to which it now
involves kids that is, or should be, dis-
turbing.” An analysis of homicide in
Colorado recently completed by the : er.-
ter shows that the state reflects what is
happening nationwide. The report says
Colorado has experienced since 1988 a
nearly 300 percent increase in homicide
rates for offenders between the ages of
15 and 19, and gang-related murders

State Legislatures March 1994
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contribute to that increase.

T his picture of crime—its increasingly
violent nature, who commits it and
where—is consistent with what experts
tell us about why we have crime and vi-
olence. It also aids in developing policy
responses that can prevent crime and
protect the public. Experts generally
correlate crime and violence with the
following issues, some of which overlap

and rage that can lead to violent behav-
ior. Hodgkinson'’s profile shows that of
offenders admitted to state prisons in
1991, 37 percent had an immediate fami-
ly member incarcerated at that time.
“People learn how to be criminals from
their families,” he said. “Third-genera-
tion criminals are not uncommon.”

¢ Persistence of drug abuse and pro-
liferation of weapons. The drug trade
tends to flourish where legitimate job
skills and opportunities
are lacking, and often is a

The approved Washington initiafive to STIRGUVIIIN o cx for violence. “The
possibility of parole, offenders convicted of a third serious | RECHEUEESIEREL
felony is getting thorough revicw in other states, drugs is a very volatile,
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to the point of blurred distinctions:

* Poverty and associated community
disintegration. That most households in
the suburbs contain people who are em-
ployed and economically stable has as
much to do with their relative safety as
does any police or punishment policy.
Further, children and adolescents con-
tinue to be disproportionately represent-
ed among the poor in this country.
Neighborhoods and towns outside of
inner cities also tend to be made up of
people who are relatively well educated
and expect the same of their children. In
drawing a demographic profile of the
prison population, Harold Hodgkinson
of the Center for Demographic Policy in
Alexandria, Va., includes the fact that 70
percent of adult prisoners are high
school dropouts.

* Family dysfunction and disassocia-
tion. U.S. Attorney General Janet Reno
last year lent new credibility to the link
between families and crime when she
spoke of children and families in crisis
while outlining the administration’s
anti-crime plans. Single-parent homes—
especially those headed by a woman
who became pregnant as a teen-ager
and who lacks skills to support the fam-
ily financially or to be an effective par-
ent—long have been tied to criminality.
Family violence may be an even more
potent contributor to escalating vio-
lence. A National Institute of Justice
study in 1992 reported that people
abused or neglected as children =~ sig-
nificantly more likely to be arrested as
juveniles or as adults, and are more like-
ly to commit violent crimes. Other stud-
ies have shown that chronic exposure to
violence, in the family or in the neigh-
borhood, often results in an edginess

dangerous business,” Ross
Greiner said. She also
blames availability of guns for an in-
creasingly lethal violence. There is no
question, she said, that guns are one ex-
planation for rising rates of juvenile
homicide. “If you have a gun you are
more likely to kill someone than if you
are fist fighting,” she said.

* More graphic violence on television
and in movies. Reno has threatened to
impose regulations if networks do not
take quick steps to reduce violence on
the airwaves. Decades worth of research
supports her cause. As far back as 1972,
a surgeon general’s report cited evi-
dence of a link between televised vio-
lence and viewers’ aggressive behavior.
In 1985, the American Psychological As-
sociation came to the same conclusion.
And in 1992 an APA commission on vio-
lence and youth said that while there is
no doubt that viewing violence increas-
es the propensity for committing it, such
warnings have been largely ignored.
Video games, rap music, and toy guns
also have been implicated as part of the
culture of violence.

Individual risk factors, especially cer-
tain mental disorders, also should not
be overlooked in identifying causes for
crime. And criminologists usually say
that a powerful combination of the
above factors, rather than any single one
of them, best correlates to crime and vi-
olence. Prevention and control efforts,
therefore, should be diverse as well.

Punishment vs. Prevention
Unquestionably, however, the most
typical government response to crime
over the years has been vigorous at-
tempts to better enforce laws and pun-
ish criminals. Public fear, especially in
the aftermath of highly publicized,

State Legislatures March 1994




heinous cases, spurs proposals for
longer, tougher, often mandatory-mini-
mum sentences for certain crimes and
categories of offenders. The new federal
legislation is mostly enforcement-orient-
ed, promising more police on the streets
and prison space for more criminals.

Much attention in the states, mean-
while, is focused on sentencing policy
for violent, repeat criminals. The ap-
proved Washington initiative to lock up,
without possibility of parole, offenders
convicted of a third serious felony is
getting thorough review in other states.

In California, grief and disgust over
the abduction and murder of 12-year-old
Polly Klaas and the career-criminal
record of the man accused of that crime
are propelling efforts for tougher sen-
tencing laws in a state that practically
leads the world in prison space. The Leg-
islature again is working on a sentencing
bill designed to send the most violent
criminals to prison longer and to pay for
it by providing community sentences for
short-term, nonviolent, mostly drug of-
fenders. “California already vetoed twice
the sentencing restructuring legislation
that would have kept that guy in prison
forever,” said Gregory Schmidt, staff di-
rector for the California Senate Judiciary
Committee. “Governors are characteristi-
cally so afraid of anything that could be
interpreted as leniency that they'll reject
a reasonable approach.”

Schmidt says that even if the legisla-
ture and governor can get together this
year on sentencing legislation, it will
probably not forestall an initiative effort,
which has in fact, been endorsed by the
governor. “Three strikes you're out
sounds so clever, it sells,” Schmidt said.
“But what about some offenders who
shouldn’t get more than two, or maybe
even one, strike? We want to build that
in, as well, to a sentencing system we
can hope to pay for.”

Gun Control Gains Favor

The push for stricter gun laws also
has never been stronger. The gun-pur-
chase waiting period in the federal
Brady law and a call by the president
for a Justice Departme:t study into a
national registration and licensing sys-
tem for handguns are symbolic, at least,
of a new attitude toward guns. Twenty
states and the District of Columbia now
have certain restrictions on firearm pos-
session by juveniles. Each of the three
states holding special sessions on youth
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v year passed juvenile
gun laws.

With so many guns already on the
streets and a black market capable of
getting them into the wrong hands, state
and local officials may well be skeptical
of how much the Brady legislation will
do to control crime. But the improved
system for criminal history records to be
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put in place over the next five years un-
der Bradv may be a significant aid to
state crime control. The law authorized
$200 million to help states and localities
bring criminal history systems up to
speed. The five-day waiting period on
gun purchases then will be replaced by
immediate checks of gun buyers. To
comply, states will need to be fully auto-
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mated, and the state repository must in-
clude case disposition as well as arrest
information.

States today vary greatly in the de-
gree to which felony conviction report-
ing, the key Brady ingredient, is avail-
able, according to Gary Cooper, execu-
tive director of the SEARCH Group, a
nonprofit research organization in
Sacramento, Calif. He says functions
like bail setting, career criminal prosecu-
tions and sentencing determinations
will be improved by more complete, au-
tomated systems for criminal records in
the states. And other, secondary uses

State Legislatures March 1994

like employment screening, occupation-
al licensing and even national security
will benefit as well. “Brady funds for
criminal history records will have im-
pact way beyond gun control,” Cooper
said. The funds authorized in Brady still
need to be appropriated by Congress.
While policymakers remain firm in
their resolve to be tough on violent crim-
inals, there is a growing doubt that crim-
inal justice responses can, alone, control
crime. Some would question whether
government should feel exclusive own-
ership of such a complex problem.
“There is precious little the criminal

justice system can do about crime. It's
too complicated, too deep a problem,”
Senator Jim Turner of Texas told fellow
legislators recently. For that reason, he
said, there is a sense of frustration and
failure in the criminal justice system
that is not entirely justified. Turner
sponsored legislation to create a new
Texas Commission on Children, which
he will chair. Among its charges is to
address juvenile crime and justice. The
blue-ribbon group of legislators, citizens
and agency heads will explore educa-
tion, health care, family services and the
juvenile justice system in compiling its
recommendations, due late this year just
before the next legislative session in
Texas in January 1995.

Study Groups and Special Sessions

Many other states have formed spe-
cial study groups or held summits on
crime and violence over the past year.
Alabama created a Youth Gang Violence
Commission; Utah reauthorized a gang
task force; the Maine Legislature in 1993
directed numerous agencies to study
youth violence and recommend ways to
reduce risk; Minnesota held a confer-
ence on violent crime in December, and
earlier in the year the Legislature pro-
vided more money for community
crime reduction grants. Oklahoma has a
Committee on Violence and Public Health,
and Louisiana, a Task Force on Violent
Crime. Kansas also is among states as-
sembling a commission to look at crime
rates and crime prevention. Arizona
was planning an electronic public hear-
ing on juvenile justice in January. North
Carolina will have a special session ear-
ly in 1994 to deal with crime and correc-
tions and Louisiana may do so, as well.
California’s Governor Pete Wilson
called for a crime summit in Los Angeles
early in the year. In New York, the Leg-
islature is planning a major national
crime summit to draw attention to state
anti-violence efforts.

In Pennsylvania, a House Select
Committee to Investigate the Issue of
Violence was recently formed. The com
mittee chair, Representative Dwight
Evans, who also chairs Honse Appro-
priations, says the committee will take a
“holistic” approach to the problem and
involve Aging and Youth, Education,
Health and Welfare, Policy and Judicia-
ry committees in crafting responses.
Leaders from both sides of the aisle are
involved in the select committee’s work
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to approach the issues in a bipartisan
manner. Evans also stresses that states
should be cautious about dealing with
crime and violence from only a criminal
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]ustlce pomt of view. ”We mlght fmd
certain preventive efforts as a cost-effec-
tive way to go,” said a staff member
preparing for the work of the select

committee.

The committee will study the causes
of violence in schools and communities,
and evaluate programs that seek to pre-
vent violent behavior. Staff have begun
gathering such information, and point
to the Farrell School District in one of
the state’s steel towns as an example of
an effective school-community linkage.
Farrell has developed a program to
identify at-risk students and find ser-
vices for them and their families. This
“total environment schooling” has
helped that community avoid gangs
and other serious crime problems often
characteristic of areas where industrial
decline has economic promise down and
social problems up.

In Colorado, the special legislative
session has been followed by other
study efforts and proposed legislation.
“The governor did his iron-fist ap-
proach,” said Senator Sally Hopper
about the recent package of enactments
that had pretty much an enforcement
theme. Hopper chaired an Interim Com-
mittee on Youth Violence that crafted
three bills. One would form a task force
to analyze the entire children’s code; an-
other calls for a study to identify and
analyze the effectiveness of a variety of
crime prevention programs throughout
the state; and the third would expand
DARE, drug-education programming
for youths, to include information and
education about gangs and guns.

Hopper said that in their interim de-
liberations, committee members were
dismayed to hear about a 13-year-old
boy who was amazed at how much it
hurt when he shot himself in the leg
while playing with a gun. “Kids see so
much violence, but they don’t under-
stand the reality of it,” she said.

In Texas, Senator Turner also is hope-
ful that a grass roots spirit can be en-
couraged to deal with crime and vio-
lence. “It's not just government, but the
community as well, that has got to be
proactive on this,” he said. Turner
would like to see “community commis-
sions” headed by civic and business,
leaders as a spin-off of the work of the’
state’s Children’s Commission. “It’s
very popular to talk about getting tough
on juvenile crime,” Turner said. “But if
we fail to deal with some of the under-
lying causes of crime, we haven't gone
far enough. We've got to be prepared to
do both if we are to make this state
safer.”
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TO: JOSE CERDA
FROM: GREG TAYLOR

RE: STATE ANTI-CRIME LEGISLATION: "“THREE STRIKES AND
YOU’RE ouT"

DATE: MAY 30, 1994

What follows is a state by state analysis of the recently adopted
"Three Strikes and You’re Out" anti-crime legislation. I have
included in this comparison, those states that have similar and/or
related "mandatory time for repeat violent offenders" crime
proposals. Finally, it should be noted that all states have
enacted some sort of habitual offender law for repeat felons.
However, for the purpose of analyzing "Three Strikes Legislation,"
I have included only those 1993-94 amendments that mandate non-
parole eligible jail time.

As of May, 1994 the following states have enacted "Three Strikes"
legislation:

Washington, Initiative 593 (1993)
California, A 971 (1994)

Connecticut, H 5385 (1994)

Georgia, S 441 (1994)

Indiana, H 1063 (1994)

Kansas, H 2788 (1994)

Maryland, H (1994, awaits governor)

New Mexico, S 73 and 742, Chapter 24 (1994)
North Carolina, H 39, Part 6 Chapter 22, Extra Session (1994)
Virginia, H 273 (1994)

Wisconsin, 1993 S 781, Act 289 (1994)

Florida
Illinois
New Jersey
Minnesota

The following states have related "Three Strikes" legislation
pending as of May 1, 1994: AL, CO, DE, IL, MI, NJ, NY, OH, SC, VT,
RI, PA

Of all of the states that have enacted "Three Strikes" type
legislation, only Connecticut, Kansas and Maryland have retained
some ]ud1c1a1 discretion regardlng sentencing. All other member
states impose mandatory statutory sentencing.

In cases involving violent repeat offenders, ten states have listed



offenses that if committed eliminate or severely reduce plea
bargaining in sentencing. In Arizona for example, repeat criminals
are not eligible to plea bargain sentencing if the offense is
against a child, or committed while the perpetrator is on parole.
Moreover, in Arizona, parole will only be granted if the parole
board approves an offenders petition with at least four votes or by
unanimous vote if fewer consider the petition.

In Connecticut, parole eligibility is eliminated for offenders
sentenced to capital felony, felony murder, arson murder, and any
offense committed with a firearm on, or within 1500 feet of a
school. cCalifornia, Illinois and Pennsylvania each have pending
"truth in sentencing" proposals that mandate that violent offenders
serve at least eighty-five percent of their sentence, while non-
violent, low-risk offenders receive alternate sentencing.
Furthermore, in Tennessee, a judge can inform the jury of how much
jail time the defendant will serve if convicted of a "serious,
. violent felony." Finally, GA, MD, NC, VA, WV and WI each have
restricted or amended parole eligibility for repeat felony
offenders.

In preparing this memo, I contacted the Department of Corrections,
the Governor'’s office, and the appropriate legislators of each
state that had passed "Three Strikes" legislation as of May 1994.
Additionally, I contacted the National Conference of State
Legislatures. Several states have yet to send me wupdated
information.

Enclosed please find a draft copy of an 11 state chart. I have
attempted to outline the nature and results of the amendments, and
the targeted criminal acts were possible. I will update the chart
as more information becomes available.

cc: Clarissa Cerda



A COMPARISSON OF STATE "THREE STRIKES AND YOU’RE oUT*
AND/OR SIMILAR ANTI-CRIME INITIATIVES

NATURE AND RESULT OF
AMENDMENTS TARGETED CRIMINAL ACT

CONNECTICUT:
-bill increases the | -offense with a
maximum prison term | firearm in, or w/in

a court may impose 1500 feet of a
under the public/private
persistent school,
dangerous felony

offender law from -manslaughter,
25 to 40 years arson, kidnapping,
based on one first degree
previous violent assault, many
felony conviction sexual assaults,
and from 25 years sexual assaults
to life based on with a firearm,
two such previous

convictions. -first or second

degree robbery.
-Life imprisonment

is at least 60 -After July 1981 no

years. person convicted of
HB 5385 shall be

-A life sentence eligible for

can be imposed if parole,

it is in public
interest.




KANSAS:

-doubles length of
prison term for
certain repeat
offenders.

-Requires a person
convicted of 1st
degree premeditated
murder to serve a
minimum 25 years
before eligible for
parole or good
behavior credits.
-Bill makes it
easier to impose
mandatory 40 years
hard time for
person (including
14 year olds)
committing
premeditated
murder.

-Mandates doubling
of existing
sentencing
guidelines when
crime involves the
use of minors under
16, gang
membership, or
crimes of extreme
sexual violence.

-felonies committed
against the person,
including various
classifications of
murder, sex crimes,
battery, and
assault

-especially
aggravating
circumstances that
warrant imposing
severe mandatory
sentencing: gang
involvement, use of
a minor under the
age of 16 years old
in the commission
of a felony, or a
crime of extreme
sexual violence

WASHINGTON:
-Provides life
imprisonment
without possibility
of parole for
"persistent
offenders convicted
of a third serious
felony.

-More than 20
serious felonies,
including any Class
A felony and any
felony with a
deadly weapon,; many
crimes against
children




GEORGIA:

-"Sentence Reform
Act of 1994"
provides mandatory
life without parole
for second "serious
violent felony"
conviction.

-Fourth conviction
on any felony
requires maximum
sentence to be
served before
eligible for
parole.

-"serious violent
felonies" under
"two strikes"”
approach. Offenses
include murder,
felony murder,
armed robbery,
kidnapping, rape,
aggravated child
molestation,
aggravated sodomy,
aggravated sexual
battery

INDIANA:

-"Three strikes law
providing mandatory
life without parole
if in separate
charge state proves
two prior unrelated
felony convictions.

~Court has
discretion to
sentence to life
without parole if
found subject to
provisions

~-many serious
felonies, including
murder, battery,
rape, sexual
battery with a
deadly weapon,
child molesting,
arson, robbery,
burglary, resulting
in serious bodily
injury or with
deadly weapon,
dealing drugs.




MARYLAND (AWAITS
GOVERNOR APPROVAL) :
-Mandatory life
sentence without
parole for fourth
conviction of crime
of violence, for
which offender has
served three
separate prison
terms.

-Third crime of
violence after two
such convictions
and at least one
prison term results
in mandatory 25
years.

-Second crime of
violence following
prison term results
in mandatory 10
year sentence.

-Person sentenced
under provisions
who is 65 years old
and served 15 years
may petition for
and be granted
parole.

-More than 29
crimes of violence,
including murder,
rape, robbery with
a deadly weapon,
carjacking, armed
carjacking, first
and second degree
sex offenses,
arson, burglary,
kidnapping,
manslaughter,
mayhem, maiming,
use of handgun in
the commission of a
felony, attempt to
commit murder,
rape, robbery,
sexual offenses.

NEW MEXICO:
-Mandatory life
imprisonment, in
addition to
required years of
imprisonment for
third violent
felony conviction.

-Parole eligibility
after 30 years of
life term served

-Violent crimes
including first and
second degree
murder, and several
crimes resulting in
great bodily harm,
including shooting
from a motor
vehicle,
kidnapping,
criminal sexual
penetration and
robbery




NORTH CAROLINA:
~-Life without
parole required
upon third violent
felony conviction
and finding, under
separate
indictment, that
offender is violent
habitual felon.

-Separate law (SB
2, 1994 Extra
Session of 1994)
provides for parole
review after 25
years served of
life without parole
sentence

-applies to 40
violent felonies
enumerated by
statute.

-After 10/1/94 when
structured
sentencing takes
effect, provisions
will apply to 47
Class A, B, B1, B2,
¢, D and E felonies

VIRGINIA:

~-Three strikes law
providing mandatory
life without parole
for offender
convicted of third
felony involving
first and second
degree murder,
voluntary
manslaughter, mob
related felonies,
kidnapping or
abduction,
malicious felonious
assault or
malicious bodily
wounding, robbery,
carjacking, any
criminal sexual
assault.

~Those sentenced
under this law who
reach 65 years of
age and have served
five years may
petition the parole
board for
conditional
release.

-Acts of violence
covered by statute
include first and
second degree
murder, mob-related
felonies,
kidnapping or
abduction, robbery
and carjacking,
sexual assault
felonies,
conspiracy to
commit any of the
above




WISCONSIN:
-Persistent
repeater who has
two previous,
separate "serious
felony"”
convictions,
receives mandatory
life sentence
without parole

-the provisions of
this bill apply to
adult criminals or
to juveniles who
have been tried as
adults.

-serious felonies
(any felony that is
punishable by a
maximum prison term
of 30 years or
more) includes
murder,
manslaughter,
battery, and
aggravated battery,
mayhem, vehicle
theft, robbery and
many crimes against
children including
sexual assault,
physical abuse,
sexual
exploitation,
abduction




CALIFORNIA:
-serious felony
with two priors,
applicable jail
term is life, 25
year mandatory
sentence

-violent felony
with two priors,
sentence is life
without parole

-priors from other
jurisdictions count
as serious/violent
felonies in CA

-court cannot
dismiss or strike
prior convictions

~-for inherently
serious felonies
with one prior add
5 years

~-for current
violent felonies
with one violent
prior felony add 10
years

-for current
forcible sex crime
or kidnapping of a
child less than 14
years of age, with
one prior of the
same type of crime,
the jail term is
life imprisonment
with mandatory 25
year minimum
sentence

-enumerated violent
felonies include
arson of residence
or structure, bomb
offenses involving
injury or death,
all carjacking, any
felony with
purposeful use of a
dangerous or deadly
weapon, assault
with intent to
commit a sex crime,
felony assault of a
peace officer, fire
fighter, or
custodial officer,
1st degree robbery

-serious felonies
include new violent
felonies and
wiltness
intimidation. All
robberies qualify
as serious felonies
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June 30 June 30 June 30 June 30 June 30
1998 1996 1997 1998 1999

No. of Inmates Under
Structured Sentencing 21,%¢€3 24,089 25,200 25,502 26,502
Effective 1/1/95

Projected Beds Available
at 50 Sq. Ft./Inmate 22,108 25,597 26,219 26,219 26,219

No. Beds Over/Under
Ne., Inmates Due to
Structured Sentencing 145 1,528 1,019 717 (283)

No. of Projected
Additional Inmates :
Due to this Bill 7 12 27 33 39

* Attachment A shows the impact of this bill for years beyond FY 1998-69.

As shown in the Fiscal Impact Table on page 2, the impact of this bill is
the actual cost of providing 39 additional beds by June 30, 1999, when the
number of beds needed due to this bill exceeds beds available,

CONSTRUCTION: Based on information provided by the DOC on March 3, 1993,
the fcllowing per bed/cell construction cost was used for the 39 beds neede
by June 30, 1999;

Close Custody $47,05C X 39 = $2.1 million
A 5% per year inflatiorn rate has been added to the above capital cost to
determire the non-recurring costs estimated in the Fiscal Impact Table on
page 2.
Costs of the additional 39 beds required for FY 98/99 are budgeted in FY
96/57 to allow time fer construction.

OPERATING: Based cn information provided by the DOC on January 31, 1994,
the following annual operating cost was used for the 39 additional inmates
needed by June 30, 1965: :

Close Custody $26,802 X 39 = $1.4 million

A 4.6% per vear inflationary rate on all non-salarv items has been added to
these recurring c¢osts and are shown in the Fiscel Impact Table on page 2.
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FISCAL IMPACT
Judicial Branch

Indigent Defense Other State Funds Total
FY 93-94 $ 0 $ 0 5 0
FY 94-95 55,782 96,441 152,223
FY 95-96 32,576 54,136 _ 86,712
FY 96-97 34,856 55,760 90,616
FY 97-98 37,296 57,433 94,729
FY 88-99 39,907 58,156 99,063

The estimates shown above assume & 7% annual increase in indigent defense
costs and a 3% annual increase in other oloY-1.¥ -0

The AOC assumes there would be no impact for FY 93-94 because it would take
a few months before the trial-related material could be discussed.

POSITIONS: None
ASSUMPTIONS AND METHODOLOGY: Judicial Branch

* The Administrative Office of the Courts has provided the following
information regarding the fiscal impact of this legislation on the Judicial
Branch. The Fiscal Research Division has reviewed this information and is
in agreement with their findings and ccnclusions,

ANALYSIS: The AOC predicts that there would be very few instances in which
the violent habitual felon provisions would be invoked. Under the current
habitual felon law, approximately 240 persons were charged as habitual
felons during 1992. The ADC uses these numbers as some indication cof the
expected frequency of violent habitual felon status being charged. They
anticipate that for felony offenses applicable prior to January 1, 1995, the
number of cases in which the violent habitual felon law would appiy would be
about 40% of the 240 habitual felcon charges in 1592, Subseqguently, the A0C
estimates there would be approximately 96 additional charges.

The AOC also notes that defendsnts prosecuted as violent habitual felons
would have nothing to gain by pleading guilty as charged to the underlying
offense. A felon conviction would then reqQuire that a jury make a
determination of their violent habitual felon status, thereby exposing the
defendants to the likelihood of a sentence of life withecut parole. The aA0C
assumes, however, that district attorneys would have the option to either
decline to charge the defendant as a violent habitual feion (for example, in
exchange for a guilty plea as charged or to a lesser offense below the class



