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HL-DDLESTON v. U N I T E D STATES 

CERTIORARI TO THE UNITED STATES COURT OE APPEALS FOR 
THE SIXTH CIRCUIT 

No. Argued Hard, 23, 19SS-Deokte,l May 2. I98S 

Federal Rule ef Ev„lcure mm provite tha, evide,)™ er-lrh- ' • 

..oner . a, ehar,ed ,l;r,e|.I ri.^' uS Z t U T ' ' ' " -

vMed |>eiiti„ner „„ ,l,e possession cou n ,.„h . ^ T l n ' ' 

Ceur. „ad a„used „s d l s c u . e . I i ' L ^ t ^ ^ ^ 

. ^ ™ d e „ e u u , , , , , e d e . „ d a „ u , ^ ' ; : t : ' = : : ^ i ~ ^ 
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REHKQD-,ST, C. J., delivered the opinion for a unanimous Court. 

Don Ferris argued the cause and filed briefs for petitioner 

U nited State.. With him on the brief were Solicitor General 

C o u r t R E H N Q U I S T delivered the opinion of the 

Federal Rule of Evidence 404(b) provides: 

"Other crimes, wrongs, or acts.-Evidence of other 
crimes wrongs, or acts is not admissible to prove the 
character of a person in order to show action in conform 
I y therewith. It may, however, be admissible for other 
pm poses, such as proof of motive, opportunity, intent 
preparation, plan, knowledge, identitv, or ab ence of 
mistake or accident." "̂ ence or 

mut i t S / ^ ' f t h e question whether the district court 
must Itself make a preliminary finding that the Government 

^ n c ^ r r ' ^ > ' T ' P^ondera i l or th™ . ^ 
de ce before it submits the evidence to the jury. We hold 
that It need not do so. noia 

comit'o?"^lV^"' ^ f " ' H^^l^l'eston, was charged with one 
U c r interstate commerce, 18 
u. L. ŝ 23I5, and one count of possessing stolen prouertv 

re l" d T t " " " r - V - The two 1 2 1 elated to two portions of a shipment of stolen Memorex 

sessed and sold, knowing that they were stolen 
32 000 hi' f ' M ' ' ' ' ^ " '̂̂ t ' t̂ -̂ îlei- containing over 

t u ; r e ' ; \ ' t ^ ' ^ ' ' ' ' ^ ' ^ ' ' ^ tapes with a manufac-
tuimg cost 0 .$4.53 per tape was stolen from the Overnight 
AmT?! ' " M T " " f " ' ' ' ' - ' - t i m e betwfen 
tac d K.?" r ' ' ' ' u ^ " ^'^'''^ 1985, petitioner con­
tacted Kai-en Curry, the manager of the Magic Rent-to-Own 
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in Ypsilanti, Michigan, seeking her assistance in selling a 
large number of blank Memorex videocassette tapes. After 
assuring Curry that the tapes were not stolen, he told her he 
wished to sell them in lots of at least 500 at .$2.75 to .$3 per 
tape. Curry subsequently arranged for the sale of a total of 
5,000 tapes, which petitioner delivered to the various pur­
chasers-who apparently believed the sales were legitimate. 

There was no dispute that the tapes which petitioner sold 
were stolen; the only material issue at trial was whether peti­
tioner knew they were stolen. The District Court allowed 
the Government to introduce evidence of "similar acts" under 
Rule 404(b), concluding that such evidence had "clear rele­
vance as to [petitioner's knowledge]." App. 11. The first 
piece of similar act evidence offered by the Government was 
the testimony of Paul Toney, a record store owner. He tes­
tified that in February 19S5, petitioner offered to sell new 12" 
black and white televisions for $28 apiece. According to 
Toney, petitioner indicated that he could obtain several thou­
sand of these televisions. Petitioner and Toney eventually 
traveled to the Magic Rent-to-Own. where Toney purchased 
20 of the televisions. Several days later. Toney purchased 
18 more televisions. 

The second piece of similar act evidence was the testimony 
of Robert Nelson, an undercover FBI agent posing as a 
buyer for an appliance store. Nelson testified that in May 
1985. petitioner offered to sell him a large quantity of Amana 
appliances-28 refrigerators, 2 ranges, and 40 icemakers. 
Nelson agreed to pay $8,000 for the ap])liances. Petitioner 
was ari-ested shortly after he arrived at the parking lot 
where he and Nelson had agreed to transfer the appliances. 
A truck containing the appliances was stopped a short dis­
tance from the parking lot, and Leroy Wesby. who was driv­
ing the truck, was also arrested. It was determined that the 
appliances had a \ alue of approximately $20,000 and were 
part of a shipment that had been stolen. 
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_ Petitioner testified that the Memorex tapes, the televi­
sions, and the appliances had all been provided by Leroy 
Wesby, who had represented that all of the merchandise was 
obtamed legitimately. Petitioner stated that he had sold 
6,500 Memorex tapes for Wesby on a commission basis Pe­
titioner maintained that all of the sales for Wesby had been 
on a commission basis and that he had no knowledge that any 
of the goods were stolen. 

In closing, the prosecution explained that petitioner was 
not on trial for his dealings with the appliances or the televi­
sions. The District Court instructed the jury that the simi-
ar acts evidence was to be used only to establish petitioner's 

knowledge, and not to prove his character. The jury con­
victed petitioner on the possession count only. 

A divided panel of the United States Court of Appeals for 
the Sixth Circuit initially reversed the conviction, concludino-
that because the Government had failed to prove by clear and 
convincing evidence that the televisions were stolen, the Dis­
trict Court erred in admitting the testimony concerning the 
televisions. 802 F. 2d 874 (1986).' The panel subsequently 
granted rehearing to address the decision in United States v 
Ebens, 800 F. 2d 1422 (CA6 1986), in which a different panel 
had held: "Courts may admit evidence of prior bad acts if the 
proof shows by a preponderance of the evidence that the de­
fendant did in fact commit the act." Id., at 1432. On re­
hearing, the court affirmed the conviction. "Applying the 
preponderance of the evidence standard adopted in Ehens 
we cannot say that the district court abused its discretion 
in admitting evidence of the similar acts in question here " 
811 F. 2d 974, 975 (1987) (per curiam). The court noted that 
the evidence concerning the televisions was admitted for a 
proper purpose and that the probative value of this evidence 
was not outweighed by its potential prejudicial effect. 

' "[T]he government's only support for the assertion that the televisions 
were stolen was [petitioner's] failure to produce a bill of sale at trial and the 
tact that the televisions were sold at a low price." 802 F. 2d, at 876 n 5 
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We granted certiorari, 484 U. S. 894 (1987), to resoh-e u 
conthct among the Courts of Appeals as to wheiher^^ 
cotirt must make a preliminary finding before "sim h r . t ' ' 
- c l other Rule 404(b) evidence is s t L i t / ^ d t^ ^ ^ ^ ^ ^ 
We cone ude hat such evidence should be admitted if th "e 
- ficient evidence to support a finding by the jurv t h ^ ] 
defendant committed the similar act 

Federal Rule of E^•idence 404fb)-which applies in both 
c.y.l and criminal eases-generally prohibits t h ^ i n L u(S^ 
ot evidence of extrinsic acts that might adversel X , ^ o 

eactor s character, unless that evidence bears p ^ a 
an issue in the case such as motive, opportunity or I m " 

^<.lge. Ex rinsic acts evidence may be critical to the es 
.s^.ent 01 the truth as to a disputed issue, especialh^^;^; 

that >...ue involves the actor's state of mind and the on v 
me^is 01 ascertaining th.t mental state is by drawi i ! 
ence. t om conduct. The actor m the instant case w a ' . 
-nninal de endant. and the act in question was "simil i ^ t 
t l - o n e w i t h which he v̂as charged. Our use of these terms 

l'.v preponderance of v / , H ' 
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is not meant to suggest that our analysis is limited to such 
circumstances. 

Before this Court, petitioner argues that the District Court 
erred in admitting Toney's testimony as to petitioner's sale of 
the televisions.' The threshold inquiry a court must make 
before admitting similar acts evidence under Rule 404(b) is 
whether that evidence is probative of a material issue other 
than character. The Government's theory of relevance was 
that the televisions were stolen, and proof that petitioner had 
engaged in a series of sales of stolen merchandise from the 
same suspicious source would be strong evidence that he was 
aware that each of these items, including the Memorex tapes 
was stolen.̂  As such, the sale of the televisions was a "simi­
lar act" only if the televisions were stolen. Petitioner ac­
knowledges that this evidence was admitted for the proper 
purpose of showing his knowledge that the Memorex tapes 
were stolen. He asserts, however, that the evidence should 
not have been admitted because the Government failed to 
prove to the District Court that the televisions were in fact 
stolen. 

Petitioner argues from the premise that evidence of similar 
acts has a grave potential for causing improper prejudice 
For instance, the jury may choose to punish the defendant for 
the similar rather than the charged act, or the jury may infer 
that the defendant is an evil person inclined to violate the 
law. Because of this danger, petitioner maintains, the jury 
ought not to be exposed to similar act evidence until the trial 
court has heard the evidence and made a determination 
under Federal Rule of Evidence 104(a) that the defendant 

^Petitioner does not dispute that Nelson's testimony concerning the 
Amana appliances was properly admitted under Rule 404(b). 

^The Government also argues before this Court that the evidence con­
cerning the televisions is relevant even if the jui-y could not conclude that 
the sets were stolen. We have found nothing in the record indicating that 
this theory was suggested to or relied upon by the courts below and in 
hght of our ruling, we need not address this alternative theory 
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introduced for a proper purpose. If offered for such a proper 
purpose, the evidence is subject only to general strictures 
limiting admissibility such as Rules 402 and 403 

Petitioner's reading of Rule 404(b) as mandating a prelimi­
nary finding by the trial court that the act in question oc­
curred not only superimposes a level of judicial oversight that 
IS nowhere apparent from the language of that provision but 

i l 7 n I ! Z ' " S T ' f t " ' legislative history behind 
Rule 404(b). The Advisory Committee specifically declined 
to ofter any "mechanical solution" to the admission of evi­
dence under 404(b). Advisory Committee's Notes on Fed 
Rule Evid. 404(b), 28 U. S. C. App., p. 691. Rather, the 
Conimittee indicated that the trial court should assess such 
evidence under the usual rules for admissibility "The deter 
mination must be made whether the danger of undue preju­
dice outweighs the probative value of the evidence in view of 
the avaihbihty of other means of proof and other factors ap­
propriate for making decisions of this kind under Rule 403 " 
Ibid.; see also S. Rep. No. 93-1277, p. 25 (1974) ("[I]t is antic­
ipated that with respect to permissible uses for such evi 
dence, the trial judge may exclude it only on the basis of 
those considerations set forth in Rule 403, e preiudice 
confusion or waste of time"). 

Petitioner's suggestion that a preliminary finding is neces 
sary to i^rotect the defendant from the potential for unfair 
prejudice is also belied by the Reports of the House of Repre­
sentatives and the Senate. The House made clear that the 
version of Rule 404(b) which became law was intended to 
placLeJ greater emphasis on admissibility than did the final 

Court version." H. R. Rep. No. 93-650, p. 7 (1973). The 
Senate echoed this theme: "[T]he use of the discretionary 
word may with respect to the admissibility of evidence of 
crimes, wrongs, or other acts is not intended to confer any 
arbitrary discretion on the trial judge." S. Rep. No. 93-1277 
.s?ipra at 24. Thus, Congi-ess was not nearly so concerned 
with the potential prejudicial effect of Rule 404(b) evidence 
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as it wa.s with ensuring that restrictions would not be olaced 
on the admission of such evidence ' 

We conclude that a preliminary finding by the court that 
e Government has proved the act by a preponderance 

the evidence is not called for under Rule 104(a) This i no 
0 ay however, that the Government may parade pa i Te 
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rauc tMd. 401, 2b U. S. C. App., p. 688. In the Rule 404fh) 
context similar act ê •,dence is relevant onlv if the , v c^ 
easonably conclude that the act occurred and th t e de 

1 . ^d S98, 912-M13 (CA5 197S) (en banc). In the in.fnit 
case, t e evidence that petitioner was selling t l i tSe on 
was relevant under the Government s theory onlv f U ju T 
could reasonably find that the televisions were sfolen ' " 

Such questions of reloN ance conditioned on a fact ai-e dealt 
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"When the relevancy of evidence depends upon the ful­
fillment of a condition of fact, the court shall admit it 
upon, or subject to, the introduction of evidence suf­
ficient to support a finding of the fulfillment of the 
condition." 

In determining whether the Government has introduced suf­
ficient evidence to meet Rule 104(b), the trial court neither 
weighs credibility nor makes a finding that the Government 
has proved the conditional fact by a preponderance of the evi­
dence. The court simply examines all' the evidence in the 
case and decides whether the jury could reasonably find the 
conditional fact-here, that the televisions were stolen—by a 
preponderance of the evidence. See 21 C. Wright & K. Gra­
ham, Federal Practice and Procedure §5054, p. 269 (1977). 
The trial court has traditionally exercised the broadest sort 
of discretion in controlling the order of proof at trial, and we 
see nothing in the Rules of Evidence that would change this 
practice. Often the trial court may decide to allow the pro­
ponent to introduce evidence concerning a similar act, and at 
a later point in the trial assess whether sufficient evidence 
has been offered to permit the jury to make the requisite 
finding.' If the proponent has failed to meet this minimal 
standard of proof, the trial court must instruct the jury to 
disregard the evidence. 

We emphasize that in assessing the sufficiency of the evi-
dence under Rule 104(b), the trial court must consider all 

'"When an item of evidence is conditionally relevant, it is often not pos­
sible for the offeror to prove the fact upon which relevance is conditioned at 
the time the evidence is offered. In such cases it is customary to permit 
him to introduce the evidence and 'connect it up' later. Rule 104(b) contin­
ues this practice, specifically authorizing the judge to admit the evidence 
'subject to' proof of the preliminary fact. It is, of course, not the respon­
sibility of the judge sua sponte to insure that the foundation evidence is 
offered; the objector must move to .strike the evidence if at the close of the 
trial the offeror has failed to satisfy the condition." 21 C. Wright & K. 
Graham, Federal Pi-actice and Procedure S5054, pp. 269-270 (1977) (foot­
notes omitted). 
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be considered only for the proper purpose for which it was 
admitted. See United States v. Ingraham, 832 F. 2d 229, 
235 (CAI 1987). 

Affirmed. 
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Cunningham Lewis (FL) 
DeLay Lewis (KY) 
Dlai-Balart Llghtfoot 
Dlokey Linder 
Doolittle Livingston 
Doman Lloyd 
Dreler Lucas 
Duncan Machtley 
Dunn - Manzullo 
Ehlers McCandless 
Emerson MoCollum 

. Ewlng McCrvry 
Fawell McHugh 
Fields (TX) Mclnnls 
Fowler McKeon 
Franks (CD McMUlan 
Franks (NJ) Meehan 
Gallegly Meyers 
Oekas Mica 

- Ollchrest Michel 
Olnrrlch - MlUer (FL) 
Ooodlatte Mollnarl 
Ooodllng Moorhead 
Oosa Morella 
Crams Murphy 

NOT VOTING-
Applegate Frank (MA) 
Baker (CA) GaUo 
Callahan Herger 
Crane McDade 
Engel Moran 
Flake Murtha 
Ford (MI) Rangel 

Nussle 
Orton 
Oxley 
Packard 
Pazon 
Petri 
Porter 
Portman 
Pryce (OH) 
Quillen 
Quinn 
Ramstad 
Ravenel 
Regala 
Roberts 
Rogers 
Rohrabacher 
Ros-Lehtinen 
Roth 
Roukema 
Royce 
Saxton 
Schaefer 
Schiff 
Schroeder 
Sensenbrenner 
Shaw 
Shays 
Shuster 
Skeen 
Smith (MI) 
Smith (OR) 
Smith (TX) 
Solomon 
Spence 
Steams 
Stokes 
Stump 
Sundqulst 
Talent 
Tauzin 
Taylor (NC) 
Thomas (CA) 
Thomas (WY) 
Torkildsen 
Upton 
Vucanovich 
Walker 
Walsh 
Weldon 
Wolf 
Young (AK) 
Young (FL) 
Zeliff 
Zimmer 

Reynolds 
Rose 
Rowland 
Tucker 
Valentine 
Washington 
Whltten 
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So the Joumal was approved. 
The result of the vote was announced 

as above recorded. 

PLEDGE OF ALLEGIANCE 
The SPEAKER. W i l l the gentleman 

f r o m Texas [Mr. G E N E G R E E N ] please 
come forward and lead the House In the 
Pledge of Allegiance. 

Mr . GENE GREEN of Texas led the 
Pledge of Allegiance as follows: 

I pledge allegiance to the Flagr of the 
United States of Amerl(», and to the Repub­
lic for which I t stands one nation under God, 
Indivisible, with liberty and justice for all. 

A WELCOME BACK TO THE HONOR­
ABLE TOM LANTOS AND AN EX­
PRESSION OF SYMPATHY TO 
THE HONORABLE SONNY CAL­
LAHAN 

(Mr. FOLEY asked and waa given per­
mission to address the House for 1 

minute and to revise and extend his re­
marks.) 

Mr. FOLEY. Mr. Speaker, I take the 
floor for two purposes: One, a happy 
one and one sad one. 

The happy one is to welcome back to 
our midst our distinguished colleague, 
fi t , ready for duty and restored to 
health, the gentleman from Califomia 
[Mr. LANTOS]. 

The sad duty, Mr. Speaker, Is to call 
the attention of this House to the trag­
ic death of Cameron Callahan, the fifth 
Child of our colleague, the gentleman 
ft'om Alabama, SONNY CALLAHAN. The 
23-year-old young man at Auburn Uni­
versity was killed yesterday in an 
automobile accident. His father is not 
with ufi, but I am sure I can speak for 
every Member of this House In express­
ing to him and to his family our heart­
felt condolences and sympathy. 

Mr. Speaker, may I suggest a mo­
ment of silence by the House to express 
to our colleague our sympathy to him 
and his wife, Karen, and the family and 
our concem and our support. Our 
thoughts are with them now. 

August 21. 1994 

CONFERENCE REPORT ON H.R. 3355, 
VIOLENT CRIME CONTROL AND 
LAW ENFORCEMENT ACT OF 1993 
Mr. BROOKS submitted the following 

conference report and statement on the 
bill (H.R. 3355) to amend the Omnibus 
Crime Control and Safe Streets Act of 
1968 to allow grants to increase police 
presence, to expand and improve coop­
erative efforts between law enforce­
ment agencies and members of the 
community to address crime and dis­
order problems, and otherwise to en­
hance public safety: 

CONFERENCE REPORT (H. REPT. 103-7U) 
The committee of conference on the. dis­

agreeing votes of the two Houses on the 
amendmenU of the House to the amendment 
of the Senate to the bill (H.R. 3356). to 
amend the Omnibus Crime Control and Safe 
Streets Act of 1968 to allow grants to in­
crease police presence, to expand and im­
prove cooperative efforts between law en­
forcement agencies and members of the com­
munity to address crime and disorder prob­
lems, and otherwise to enhance public safe­
ty, having met, after fu l l and free con­
ference, have agreed to recommend and do 
recommend to their respective Houses as fol­
lows: 

That the Senate recede from Its disagree­
ment to the amendment of the House to the 
amendment (jf the Senate to the text of the 
bill and agree to the same with an amend­
ment as follows: 

In lieu of the matter proposed to be in­
serted by the House amendment, insert the 
following: 
SECTION t. SHORT TTTLE. 

This Act may be cited as the "Violent Crime 
Control and Law Enforcement Act of 1994". 
SEC. i. TABLE OP CONTENTS. 

The following is the table of contents for this 
Act:. 
Sec. 1. Short title. 
Sec. 2. Table of contents. 

TITLE I—PUBLIC SAFETY AND POLICING 
Sec. 10001. Short title. 
Sec. 10002. Purposes. 
Sec. 10003. Community policing: "Cops on the 

Beat". 

TITLE JI—PRISONS 
Subtitle i4—Violent Offender Incarceration and 

Truth in Sentencing Incentive Grants 
Sec, 20101. Grants for correctional facilities. 
Sec. 20102: Truth in sentencing incentive 

grants. 
Sec. 20103. Violent offender incarceration 

grants. 
Sec: 20104. Matching requirement. . 
Sec. 20105. Rules and regulations. 
Sec. 20106. Technical assistance and training 
Sec. 20107. Evaluation. 
Sec. 20108. Definitions. 
Sec. 20109. Authorization of appropriations. 

Subtitle B—Punishment for Young Offenders 
Sec. 20201. Certain punishment for young of­

fenders. 
Subtitle C—Alien Incarceration 

Sec. 20301. Incarceration of undocumented 
criminal aliens. 

Subtitle D—Miscellaneous Provisions 
Sec. 20401. Prisoner's place of imprisonment. 
Sec. 20402. Prison impact assessments.. 
Sec. 20403. Sentences to account for costs to the 

Govemment of imprisonment, re­
lease, and probation. 

Sec. 20404. Application to prisoners to which 
prior law applies. 

Sec. 20405. Crediting of "good time". 
Sec. 20406. Task force on prison construction 

standardization and techniques. 
Sec. 20407. Efficiency in law enforcement and 

corrections. 
Sec. 20408. Amendments to the Department of 

Education Organization Act and 
the National Literacy Act of 1991. 

Sec. 20409. Appropriate remedies for prison 
overcrowding. 

Sec. 20410. Congressional approval of. any ex­
pansion at Lorton and congres­
sional hearings on future needs. 

20411. Awards of Pell Grants to prisoners 
prohibited. 

20412. Education requirement-for early re­
lease. 

20413. Conversion of closed military instal-
'• lations into Federal prison facili­

ties. 
Sec. 20414. Post-conviction release drug test-

ing^Federal offenders. 
Sec. 20415. Reporting of cash received by crimi­

nal court clerks. 
Sec. 20416. Civil rights of institutionalized per­

sons. 
Sec. 20417. Notification of release of prisoners. 
Sec. 20418. Correctional job training and place­

ment. 
Subtitle D—Family and Conmunity Endeavor 

Schools Grant Program 
Sec. 30401. Community schools, youth services 

and supervision grant program. 
Sec. 30402. Family and Community Endeavor 

Schools Grant Program.--
TITLE III^RIME PREVENTION 

Subtitle A—Ounce of Prevention Council.. . 
Sec. 30101. Ounce of Prevention Council. 
Sec. 30102. Ounce of prevention grant program 
Sec. 30103. Definition. 
Sec. 30104. Authorization of appropriations. 
Subtitle B—Local Crime Prevention Block Grant 

Program 

Sec. 30201. Payments to local govemments. 
Sec. 30202. Authorization of appropriations. 
Sec. 30203. Qualification for payment. 
Sec. 30204. Allocation and distribution of funds. 
Sec. 30205. Utilization of private sector. 
Sec. 30206. Public participation. 
Sec. 30207. Administrative provisions. 
Sec. 30208. Definitions. 

Subtitle C—Model Intensive Grant Programs 
Sec. 30301. Grant authorization. .1." f' -" vi • 
Sec. 30302. Uses of funds. 
Sec. 30303. Program requirements. ' X " " " j 

Sec. 

Sec. 

Sec. 
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Sec 30304. Applicants. 
Sec. 30305. Reports. 
Sec. .W306. Definitions. 
Sec. 30307. Authorization of appropriations. 

Subtitle D—Family and Community Endeavor 
Schools Grant Program 

Sec. 30401. Community schools youth services 
and supervision grant program. 

Sec. 30402. Family and community endeavor 
schools grant program. 

Sec. 30403. Authorization of apprt>priations. 
Subtitle G—Assistance for Delinquent and At-

Risk Youth 
Sec. 30701. Grant authority. 
Sec. 30702. Authorization of appropriations. 

Subtitle H—Police Recruitment 
Sec. 30801. Grant authority. 
Sec. 30802. Aulhorieation of appropriations. 

Subtitle J—Local Partnership Act 
Sec. 31001. Establishment of payment program. 

; Sec. 31002. Technical amendment. 
Subtitle K—National CommuBity Economic 

Parttterakip 
Sec. 31101. Shmt title. 

CHAPTER l—CoMMunirr ECONOMIC 
PARrffEKSHrP INVESTMENT FUSDS 

Sec. 31111. Purpose. 
Sec. 31112. Provision of assistance. 
Sec. 31113. Approval of applications. 
Sec. 31114. Availability of lines of credit and 

use. 
Sec. 31115. Umitations on use of funds. 
Sec. 3111S. Program priority for -special emphasis 

progroms. 
CHAPTER 2—EMERGING COMMUNITY 

DEVELOPMENT CORPORATIONS 
Sec. 31121. Community development corporation 

improvement grants. 
Sec 31122.. Emerging community development 

corporation revolving loan funds. 
CHAPTER 3—MtscELLAtiBovs PXOVISJONS 

Sec. 31131. Definltiona. 
Sec 31132. Authorisatioti of appropriationt. 
SecJllil Prohibition. 

SubtiUe O—Urban Recreation and At-Risk 
Youth 

Sec. 31501. Purpose of assistance. 
Sec. 31502. Definitions. 
Sec. 31503. Criteria for selection. 
Sec. 31504. Park and recreation action recovery 

programs. 
Sec. 31505. Miscellaneous and technical amend­

ments. 
Subtitle Q—Community-Based JmOce Grants 

for Prosecutors 
Sec. 31701. Grant authorization. 
Sec. 31702. Use of funds. 
Sec 31703. Applications. 
Sec. 31704. Allocation of funds: limitations on 

grants. 
Sec. 31705. ward of grants. 
Sec. 317C6. Reports. 
Sec. 31707. Aulhoritation of appropriations. 
Sec. 31703. Definitions^ 
Subtitle S—Family Unity Demonstration Project 
sic. 31901. Short title. 
Sec. 31902. Purpose. 
Sec 31903. Definitions. 
Sec. 31904. Authorization of appropriations. 

CHAPTER 1—GRANTS TO STATES 
Sec. 31911. Authority to make grants. 
Sec. 31912. Eligibility to receive grants. 
Sec. 31913. Report. 

CHAPTER 2—FAMILY UNITY DEMONSTRATION 
PROJECT FOR FEDERAL PRISONERS 

Sec. 31921. Authority of the Attorney General. 
Sec. 31922: Requirements. 

Subtitle T—Suhstance Abuse Treatment in 
Federal Prisons 

Sec. 32001. Substance abuse treatment in Federal 
prisons. 

Subtitle 0—Residential Substance Abuse 
Treatment for State Prisoners 

Sec. 32101. Residential substance abuse treat­
ment for State prisoners. 

Subtitle V—Prevention, Diagnosis, and Treat­
ment of Tuberculosis in Correctional Institu­
tions 

Sec. 32201. Prevention, diagnosis, and treatment 
of tuberculosis in correctional in­
stitutions. 

Subtitle X—Gang Resistance Education and 
Training 

Sec. 32401. Gang resistance education arul train­
ing projects. 

TITLE IV—VIOLENCE AGAINST WOMEN 
Sec 40001. Short title. 

Subtitle A—Safe Streets for Women 
Sec. 40101. Short title. 

CHAPTER l—FEDERAL PENALTIES FOR SEX 
CRIMES 

Sec. 40111. Repeat offenders. 
See. 40112. Federal penalties. 
Sec. 40113. Mandatory restitution for sex 

crimes. 
Sec. 40114. Authorization for Federal victim's 

counselors. 
CHAPTER 2—LAW ENFORCEMENT AND PROSECU­

TION GRANTS TO REDUCE VIOLENT CRIMES 
AGAINST WOMEN _ 

Sec. 40121. Grants to combat violent crimes 
against women. . 

CHAPTER 3—SAFETY FOR WQUEKJII PUBUC 
TRANSIT AND PUBUC PARXS 

Sec. 40131. Grants for capital improvements to 
prevent crime in public transpor­
tation. 

Sec. 40132. Grants for capital improvements to 
prevent crime in national parks. 

Sec. 40133. Grants for capital tmprovements to 
prevent crime in publie parks. 

CHAPTER 4—NEW EvioEimARY Rnuss 

See.. 40I4I. Sexual history in criminal and civil 
cases. 

CHAPTERS—ASSISTANCE To VICTIMS OF SEXUAL 
ASSAULT 

Sec 40151. Education and prevention grants to 
reduce sexual assaults against 
women. 

Sec. 40152. Training programs. 
Sec. 40153. Confidentiality of communications 

between sexual assault or domes­
tic violence victims and their 
counselors. 

Sec. 40154. Informatton programs. 
See. 40155. Education and prevention grants to 

reduce sexual abuse of runaway, 
homeless, and street youth. 

Sec. 40156. Vjcttms of child abuse programs. 
Subtitle B—Safe Homes for Women 

Sec. 40201. Short title. 
CHAPTER 1—NATIONAL DOMESTIC VIOLENCE 

HOTUNS 
Sec. 40211. GrarU for a national domestic vio­

lence hotline. 
CHAPTER 2—lNTatsTATE ENFORCEMENT 

Sec. 40221. Interstate enforcement. 
CHAPTER 3—ARREST POUCIES IN DOMESTIC 

VIOLENCE CASES 
See. 40231. Encouraging arrest policies. 

CHAPTER t—SHELTER GRANTS 
Sec. 40241. Grants for battered women's shel­

ters. 
CHAPTER 5— YOUTH EDUCATION 

Sec. 40251. Youth education and domestic vio--
lence. 

CHAPTER 6—COMMUNITY PROGRAMS ON 
DOMESTIC VIOLENCE 

Sec. 40261. Establishment of oommunity pro­
grams on domestic violence. 

CHAPTER 7—FAMILY VIOLENCE PREVENTION AND 
SERVICES ACT AMENDMENTS 

Sec. 40271. Grantee reporting. 
Sec. 40272. Technical amendments. 

CHAPTER 8—CONFIDENTIALITY FOR ABUSED 
PERSONS 

Sec. 40281. Confuientiality of abused person's 
address. 

CHAPTER 9—DATA A.ID RESEARCH 
Sec. 40291. Research agenda. 
Sec. 40292. State databases. 
Sec. 40293. Number and cost of injuries. 

CHAPTER 10—RURAL DOMESTIC VIOLENCE AND 
CHILD ABUSE ENFORCEMENT 

Sec. 40295. Rural domestic violence arut child 
abuse enforcerrtent assistance. 

Subtitle C—Civil Rights for Women 
Sec. 40301. Short titie. 
Sec. 40302. Civil rights. 
Sec. 40303. Attorney's fees. 
Sec. 40304. Sense of the Senate concemtna pro­

tection of the privacy of rape vic-
. tims. 

Subtitle D—Equal Justice for Women in the-
Courts Act 

Sec. 40401. Short title. 
CHAPTER J—EDUCATION AND TRAINING FOR 

JUDGES AND COURT PERSONNEL IN STATE COURTS 
Sec. 40411. Grants authorized. 
See. 40412. Training provided by grants. 
Sec 40413. Cooperation in developing , programs . 

in making grants under this title. 
Sec 40414. Authorization of appropriationt.-
CHAPTER 2—EDUCATION AND TRAINING FOR 

JUDGES AND COURT PERSONNEL IN FEDERAL 
COURTS 

Sec. 40421. Authorizations of circuit studies: 
education aiui training grants. 

Sec. 40422. Authorizatton of apjrropriations..-
Subtitle E—Violence Against Women Act ' 

. . . Improvements v';v •'.. '•. 
See.- 40501. Pre-trial • detention in sex offense 

—cases. 
Sec 40502. increased peruilties for sex offenaes 

against victims below the age of 
J6.-

Sec. 40503. Payment of cost of testing for sexu­
ally transmitted diseases. 

Sec. 40504. Extension and strengthetting of res­
titution. 

Sec. 40505. Enforcement of restitution orders 
threugh suspension o f . PedereU 
benefits. 

Sec. 40S06. National baseline study on campus 
sexual assault. 

Sec. 40507. Report on battered women's syn­
drome. 

Sec. 40508. Report on confidentiality of address­
es for victims of domestic vioienee. 

See. 40509. Report on recordkeeping relating to 
domestic violence. 

Subtitle F—National Stalker and DomesHc 
Violence Reduction 

Sec. 40601. Authorizing access to Federal crimi­
nal information databases. 

Sec. 40602. Grant program. 
Sec. 40603. Authorization of appropriations. 
Sec. 40604. Application requirements. 
Sec. 40605. Disbursement. 
Sec. 40606. Technical assistance, training, and 

eoatuations. 
Sec. 40607. Training programs for judges. 
Sec. 40608. Recommendations on intrastate com­

munication. 
Sec. 40609. Inclusion in rmtioruil incident-based 

reporting system. 
Sec. 40610. Report to Congress. 
Sec. 40611. Definitions. 
Subtitle G—Protections for Battered Inanigrant 

Women aiui Children 
Sec. 40701. Alien petitioning rights for imme­

diate relative or second preference 
status. 
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Sec..40r02. O s e ^ ^ - ^ l e j ^ c e .r. .spousal Sec. ^'0<'^Clarifica^^ sec. 110507. Increased penalty ,for .^^^^^^ 

waiver applications. 
Sec. 40703. Suspension of deportation 

TITLE V—DRUG COURTS 
Sec. 5000L Drug courts. 
Sec. 50002. Study. by the General Accounting 

Office: 
TITLE VI—DEATH PENALTY 

Sec. 60001. Short title. 
Sec. 60002. Constitutional procedures for the 

imposition of the sentence of 
death 

on,n. ^ *»"5eratis drugs under RICO. making false, material Statement 
ice. 90/05. Conforming amendments to recidi- in connection with the acquisition 

vtst penalty provisions of the con- of a firearm from a licensed deal-
trolled substances act and the er: 

. controlled substances import and Sec. 110508. Possession of explosives by felons 
export act. and others. 

Sec. 90106. Advertising. Sec. 110509. Summary destruction of explosives 
Sec. 90107. Violent cnme and drug emergency subject to forfeiture. 

areas. 
Subtitle B—National Narcotics Leadership Act 

•• Amendments 

Sec. 110510. Elimination of outmoded language 
relating to parole. 

Sec. 110511. Prohibition against transactions in­
volving stolen firearms which 
have moved in interstate or for­
eign commerce. 

Sec. 60006. Death penalty'for civil rights mur- an,o, n ^ , 
(jCTi. ^204. Counter-Drug Technology Assess-ders. 

Sec. 60007: Death penalty for the murder of 
Federal law enforcement officials. 

ment Center. 
Sec. 90205. Special . Forfeiture Fund. amend­

ments. Sec. 60008: New offense for the indiscriminate , " " f ^ , 
use of weapons to further druo „ ^'^t'^onzation of appropriations. 

Sec. 60003. Specific offenses for which death Sec. 90201. Implementation of National Drug 
penalty ts authorized. Control Strategy - ""^ 

Sec. 60004. Applicability to Uniform Code of Sec. 90202. Report on reprogramming: office o,, ,^^n commerce. 
Military Justice. personnel rettrirtinn ^^'^' ^^ng a firearm in the commission 

Sec. 60005. ̂ eath ^ t y f o r murder by a Fed- sec. 90203. Na7on7lt^g ConZStrategy out- sec m,n J>f'o^^<ff^^-lor forgery 
c„ .cA/w P™"?*^-, come measures Sec. 110513. Enhanced penalties for firearms 

possession by violent felons and 
serious drug offenders. 

Sec. 110514. Receipt of firearms by nonresident. 
Sec. 110515. Theft of firearms or explosives from 

licensee.- "•' ""' •• 
Sec. 110516. Disposing of explosives. to prohib­

ited persons. 
Sec. 110517. Increased penalty for interstate 

gun trafficking.^ 
Sec.110518. Firearms and explosives conspir­

acy. 
Sec. 110519. Definition of armor piercing ammu­

nition. 
TITLE XII—TERRORISM 

Sec. 120001. Extension of the statute of limita­
tion for certain terrorism offenses. 

Sec. 120002. Jurisdiction over • crimes affainsf 
United States nationals on certain 
foreign ships. 

use of-weapons to further drug 
conspiracies. 

Sec. 60009. Foreign murder of United States na­
tionals. 

Sec. 60010. Death penalty for rape and child 
molestation murders 

Sec. 60011. Death penalty for sexual exploi- sec 100001. Short title: 

Sec. 90207. Adequate staffing of the Office of 
National Drug Control Policy. 

Sec. 90208. Termination of Office of National 
Drug Control Policy. 

TITLE X—DRUNK DRIVING PROVISIONS 

tation of children. 
Sec. 60012. Murder by escaped prisoners. 
Sec. 60013. Death penalty for gun murders dur-

. inff Federal crimes of violence and 
drug, trafficking crimes. 

Sec. 60014. Homicides and attempted homicides 
. involving firearms in Federal fa­
cUities. 

Sec. 100002. State laws applied in areas of Fed­
eral jurisdiction: 

Sec. 100003. Driving while intoxicated prosecu­
tion program. 

TITLE XI—FIREARMS 
Subtitle A—Assault Weapons 

Sec. 110101. Short titled 
Sec. 60015. Death penalty for the murder of sZ' 110102 ^J^rt!!n n,n„„r.r.f, r . Counterfeiting United States cur-

. . . State or local. officials assisting Restriction on manufacture, trans- rency abroad. 
Federal law enforcement officials { f l Pf**««°« ^erfoin Sec. 120004. Sentencing guidelines increase for 
and State correctional officers. <;„j~ nnmr jtnT^^, ' ^ ' ' J ^ t e r r o r i s t crimes. \ 

Sec. 60016. Protection of court officers and ju- "^J^ capacity ammunition Sec. 120005. Providing material support to ter-
rors. • . •:• " ' • . /eedmff devices. • ; rorisfs. 

Sec.fiOOVA Prohi6itiono/refaliatorj,fc./iin5so/ f!^" j oio, S , * ^ • TITLE XIII-CRIMINAL ALIENS AND 
• --^'-ses. Victims, an. i.Mr.- l ^ ^ Z L ' ^ ^ i . T t o section 922 of title 18. ^ IMMIGRATION ENFORCEMENT 

See. 1102OI. Prohibition of the possession of a final order of deportation, r 
handgun or ammunition by, or Sec. 130002. Criminal alien tracking center. . 
the private transfer of a handgun Sec. 130003. Alien witness . cooperation and 
or ammunition to, a juvenile. counterterrorism information. 

Subtitle C—Licensure 130004. Deportation procedures for. certain 
Sec. 110301. Firearms licensure and registration criminal aliens who are not per-

to require a photograph and fin- „onn^ ^"""If?"'*".?^**: ^- / . 
— - ™^ , o, jerprints. . Sec. 130005. Expeditious deportation for denied 
Sec. 60024. Enhanced penalties for alien smug- Sec. 110302. Compliance with State and local o , " ^ ' " ^ "PP^cants.. 
- - Sting. law as a condition tnlir^.,. ^ec 130006. Improving border controls. 

witnesses, victims, and inform 
dnts:-

Sec: 60018. Death penalty for murder of Federal 
witnesses.. 

Sec. 60019. Offenses of violence against mari­
time navigation or fued plat­
forms. 

Sec. 60020. Torture. 
Sec. 60021. Violence at airports serving inter­

national civil aviation. 
Sec. 60022. Terrorist Death Penalty Act. 
Sec. 60023. Weapons of mass destruction. 

o„„ /;/vi^c n 'i f' . • law as a condition to license. 
iec. 50025. Protection of jurors and witnessesin Sec. 110303. Action on fireanns license applica-

capital cases. tion 

T^T^^L^Ti'^^ll"^ ^^'' '">^^- inspection of firearms licensees' in-
TITLE VII—MANDATORY LIFE IMPRISON- ventory and records. 

MENT FOR PERSONS CONVICTED OF Sec. 110305. Reports of thefi or loss of firearms 
CERTAIN FELONIES Sec 110306. Responses to requests for informa-

Sec. 70001. Mandatory life imprisonment for tion. 
persons convicted of certain feto 
nies. 

Sec. 70002. Limited grant of authority to Bu­
reau of Prisons. 

TITLE VIII—APPLICABILITY OF MANDA­
TORY MINIMUM PENALTIES IN CERTAIN 
CASES 

Sec. 80001. Limitation on applicability of man­
datory minimum penalties in cer­
tain cases.r 

TITLE IX—DRUG CONTROL 
Subtitle A—Enhanced Penalties and General 

Provisions 
Sec. 90101. Enhancement of penalties for dru§ 

trafficking in prisons 

Sec. 110307. Notification of names and address­
es of firearms licensees. 

Subtitle D—Domestic Violence 
Sec. 110401. Prohibition against disposal of fire­

arms to, or receipt of firearms by. 
persons who have committed do­
mestic abuse. 

Subtitle E—Gun Crime Penalties 
Sec. 110501. Enhanced penalty for use of a 

semiautomatic firearm during a 
crime of violence or a drug traf­
ficking crime. 

Sec. 110502. Enhanced penalty for second of­
fense, of using an explosive to 
commit a felony. 

iec. 90102^ Increased pznalties for drug-dealing Sec. 110503. Smuggling firearms in aid of drug 
, in "drug-free" zones. trafficking 

Sec. 90103. Enhanced penalties for illegal drug Sec. 110504. Thefi of firearms and explosives 
use m federal prisons and for Sec. 110505. Revocation of supervised release 

• smuffffiing druffs into Federa) pris- a/ter imprisonmenf. 
Sec. 110506. Revocation of probation. 

Sec. 130007. Expanded special deportation pro­
ceedings. 

Sec. 130008. Authority to accept certain assist­
ance. 

Sec. 130009. Passport and visa offenses pen­
alties improvement. 

Sec. 130010. Asylum. 
TITLE XIV—YOUTH VIOLENCE 

Sec. 140001. Prosecution as adults of certain ju­
veniles for crimes of violence. 

Sec. 140002. Commencement of juvenile proceed­
ing. 

Sec. 140003. Separation of fuvenile from adult 
offenders. 

Sec. 140004. Bindover system-for'certain violent 
juveniles 

Sec. 140005. Amendment conceming • records of 
crimes committed by juveniles. 

Sec. 140006. Increased penalties for employing 
children to distribute drugs neor 
schools and playgrounds. 

Sec. 140007. Increased penalties for travel act 
crimes involving violence and con­
spiracy to commit . contract 
killings. 

Sec. 140008. Solicitation of minor- to commit 
crime. - r 

TITLE XV-^RIMIN AL STREET GANGS 
Sec. 150001. Criminal street gangs. 
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.150002. Adult prosecution of serious iuve-

^iSiS;; -' nile offenders. , . 
I'Sec. 150003. Addition of anti-gang Byrne grant 
aiglif..-' funding objective. 
Msec. 150006. Mentoring program. 
'^Sec. 150007. Juvenile anti-drug and anti-gang 

grants in federally assisted low-
S^^^&V iTicome housing. 

150008. Gang investigation coordination 
OTid in/ormation collection. 

I-JBC. 150009. Multijurisdictional gang task 
forces. 

TITLE XVI—CHILD PORNOGRAPHY 
^^Sec. 160001. Penalties for intemational traffick­

ing in child pornography. 
W^'Sec. 160002. Sense of Congress concerning State 
^:^p- legislation regarding child por-
^^S^-- nography. 

^^iSec; 160003. Confirmation of intent of Congress 
^'iri.- ' in enacting sections 2252 and 2256 

?0:.'.'• of title 18, United states code. 
^TiTLE XVII-CRIMES AGAINST CHILDREN 

§Ssubtitle A—Jacob Wetterling Crimes Against 
t^i- Children and Sexually Violent Offender Reg-

"F'istration Act 
pji^Sec.-170101. Establishment of program. 

I/ . , SuAtifJe B—y4ssauJfs i4gainst Children 
ISec. 170201. Assaults against children. 

Subtitle C—Missing and Exploited Children 
Sec. 170301. Short title. 

^.VSec. 170302. Purpose. 
p:;See. 170303. Establishment of task force. 
' " TITLE XVIII^RURAL CRIME 

Subtitle A—Drug Trafficking in Rural Areas 
aM|:t:/Sec. J5070J. i4utAorizations for rural law en-
^ftp.?r; forcement agencies, 

j^ji): Sec:-180102. Rural crime and drug enforcement 
'^"S- task forces. 
^'j.Sec. •180103. Rural drug enforcement training. 
'̂ ;::iSec. 180104. More agents for the Drug Enforce-

Kfi;;;., • ment ildministration. 
I^g'^- Subtitle B—Drug Free Truck Stops and Safety 

^i.v' ' " '- Rest Areas _ 
^fi,'-Sec. 180201. Drug free truck stops and safety 

'"y rest areas. 
Subtitle C—Sense of Congress Regarding 

Funding for Rural Areas 
Sec. 180301. Funding for rural areas. 
TITLE XIX—FEDERAL LAW ENFORCEMENT 
Sec. 190001. Federal judiciary and Federal law 

enforcement. 
TITLE XX—POLICE CORPS AND LAW EN­

FORCEMENT OFFICERS TRAINING AND 
EDUCATION 

Subtitle A—Police Corps 
Sec. 200101. Short title. 
Sec. 200102. Purposes. 
Sec. 200103. Definitions. 
Sec. 200104. Establishment of office of the police 

corps and law enforcement edu­
cation. 

Sec. 200105. Designation of lead agency and 
submission of State plan. 

Sec. 200106. Scholarship assistance. 
Sec. 200107. Selection of participants. 
Sec. 200108. Police corps training. 
Sec. 200109. Service obligation. 
Sec. 200110. State plan requirements. 
Sec. 200111. Assistance to States and localities 

employing police corps officers. 
Sec. 200112. Authorization of appropriations. 
Sec.- 200113. Reports to congress. 

Subtitle B—Law Enforcement Scholarship 
Program 

Sec. 200201. Short title. 
Sec. 200202. Definitions. 
Sec. 200203. Allotment. 
Sec. 200204. Establishment of program. 
Sec: 200205. Scholarships. 
Sec. 200206. EligibUity. 
Sec. 200207. State application. 
Sec. 200208. Local application. 

a.'.. .• 

Sec. 200209. Scholarship agreement . 
Sec. 200210. Authorttation of appropriations. 

TITLE XXI—STATE AND LOCAL LAW 
ENFORCEMENT 

Subtitle A—Byme Program 
Sec. 210101. Extension of Byme Grant funding. 

Subtitle B—Law Enforcement Family Support 
Sec. 210201. Law enforcement family support. 

Subtitle C—DNA Identification 
Sec. 210301. Short title. 
Sec. 210302. Funding to improve the quality and 

availability of DNA analyses for 
law enforcement identification 
purposes. 

Sec. 210303. Quality assurance and proficiency 
testing standards. 

Sec. 210304. Index to facUitate law enforcement 
exchange of DNA identification 
information. 

Sec. 210305. Federal Bureau of Investigation. 
Sec. 210306. Authorization of appropriations. 

Subtitle D—Police Pattern or Practice 
Sec. 210401. Cause of action. 
Sec. 210402. Data on use of excessive force. 

Subtitle E—Improved Training and Technical 
Automation 

Sec. 210501. Improved_ training and technical 
automation. . 

Subtitle F—Other State and Local Aid 
Sec. 210601. Reauthorization of Office of Justice 

Programs. 
Sec. 210602. Federal assistance to ease the in­

creased burdens on State court 
systems resulting from enactment 
of this act. 

Sec. 210603. Availability of violent crime reduc­
tion trust fund to fund, activities 
authorized by the Brady Hand­
gun. Violence Prevention Act and 

- the National Child Protection Act 
• of 1993. 

TITLE XXII—MOTOR VEHICLE THEFT 
^ : . PREVENTION 

Sec. 220001. Short titie. . : -
Sec. 220002. Motor vehicle theft prevention pro­

gram.-
Sec. 220003. Altering or removing motor vehicle 

identification numbers. 
TITLE XXni—VICTIMS OF CRIME 

Subtitle A—Victims of Crime 
Sec. 230101. Victim's right of allocution in sen­

tencing. 
Sec. 230102. Sense of the Senate concerning the 

right of a victim of a violent crime 
or sexual abuse to speak at an of­
fender's sentencing hearing and 
tiriy parole hearing. 

Subtitle B—Crime Victims'Fund 
Sec. 230201. AUocation of funds for costs and 

grants. 
Sec. 230202. Relationship of crime victim com­

pensation to certain Federal pro­
grams. 

Sec. 230203. Administrative costs for crime viCz. 
tim compensation. 

Sec. 230204. Grants for demonstration projects. 
Sec-230205. Administrative costs for crime vic­

tim assistance. 
Sec. 230206. Maintenance of effort. 
Sec. 230207. Change of due date for required re­

port. 
Sec: 230208. Amendment of the Victims of Crime 

Act. 
TITLE XXIV—PROTECTIONS FOR THE 

ELDERLY 
Sec. 240001. Missing Alzheimer's Disease Pa­

tient Alert Program. 
Sec. 240002. Crimes against the elderly. 

TITLE XXV—SENIOR CITIZENS AGAINST 
MARKETING SCAMS 

Sec. 250001. Short titie. 
Sec. 250002. Enhanced penalties for 

telemarketing fraud. 

Sec. 250003. Increased - penalties ^ for. fraud 
against older victims. 

Sec. 250004. Rewards for information leading to 
prosecution and conviction. 

Sec. 250005. Authorization of appropriations. -
Sec. 250006. Broadening application of mail 

fraud statute. 
Sec. 250007. Fraud and related activity in con­

nection with access devices. 
Sec. 250008., Information network.: 

TITLE XX VI—COMMISSION MEMBERSHIP 
AND APPOINTMENT 

Sec. 260001. Commission membership and ap­
pointment. 

Sec. 260002. Conforming amendment 
TITLE XXVII—PRESIDENTIAL SUMMIT ON 

VIOLENCE AND NATIONAL COM.MISSION 
ON CRIME PREVENTION AND CONTROL 

Sec. 270001. Presidential summit. 
Sec. 270002. Establishment: committees and task 

forces: representation. . -
Sec. 270003^ Purposes. 
Sec. 270004. Responsibilities of the commission: 
Sec. 270005. Administrative matters.:. ' 
Sec. 270008. Staff and support services.' • ' 
Sec. 270007. Powers: 
Sec. 270008. Report: termination.-
Sec. 270009. Authorization of appropriations. 

TITLE XXVIII—SENTENCING PROVISIONS 
Sec. 280001. Imposition of sentence. 
Sec. 280002. Technical amendment to manda­

tory conditions of probation. ' 
Sec. 280003. Direction to United States Sentenc­

ing Commission regarding sen­
tencing enhancements for .hate 
crimes. 

Sec. 280004. Authorization of -probation for 
petty offenses in certain cases: 

Sec. 280005. Full-time vice chairs of the United 
States Sentencing Commission: -

Sec 280006: Cocaine penalty study. 
TrTLE XXIX—COMPUTER CRIME 

Sec. 290001. Computer Abase Amendments. Act 
of 1994. . . .\ 

TITLE XXX-PROTECTION OF PRIVACY OF 
INFORMATION IN STATE MOTOR VEHI­
CLE RECORDS - r ; ;\. 

Sec: 300001. Short title. .. >:̂ ; j : . , :• :-] . . . 
Sec. 300002. Prohibition- on release andiuse^of 

certain personal information from 
State motor vehicle records. 

Sec 300003. Effective date. 
TITLE XXXI—VIOLENT CRIME REDUCTION 

TRUST FUND 
Sec. 310001. Creation of Violent Crime Reduc­

tion Trust Fund. 
Sec. 310002. Conforming reduction in discre­

tionary spending limits. 
Sec. 310003. Extension of authorizations' of apr 

propriations for fiscal years for 
which the full amount authorized 

. is not appropriated. 
Sec. 310004. FlexibUity in making of appropna­

tions. 
TTTLE XXXII—MISCELLANEOUS 
Subtitle A—Increases in Penalties 

Sec. 320101. Increased penalties for assault. 
Sec. 320102. Increased penalties for . mon-

slaugftter. 
Sec. 320103. Increased penalties for civit rights 

violations. 
Sec. 320104. Penalties for trafficking in counter­

feit goods and services. 
Sec. 320105. Increased penalty for conspiracy to 

commit murder for hire. 
Sec. 320106. Increased pencUties for arson: 
Sec. 320107. Increased penalties for drug traf­

ficking near public housing. 
Sec. 320108. Task force and criminal penalties 

relating to the introduction of 
nonindigenous species. 

Sec. 320109. Military medals and decorations. 
Subtitle B—Extension of Protection of CivU 

Rights Statutes 
Sec. 320201. Extension of protection . of civil 

rights statutes. 
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Subtitle C—Audit and Report 

Sec. 320301. Audit requirement for State and 
local law enforcement agencies re­
ceiving Federal asset forfeiture 
funds. 

Sec. 320302. Report to Congress on administra­
tive and contracting expenses. 

Subtitle D—Coordination 

Sec. 320401: Coordination of substance abuse 
treatment and prevention pro­
grams. 
Stibtttle £—Gambling 

Sec. 320501. Clarifying amendment regarding 
scope of prohibition against gam-
6Hng on ships in intemotionol 

. toaters. 

Subtitle F—White CoUarCrime Amendments 
Sec. 320601. Receiving the proceeds of extortion 

or kidnapping. 
Sec. 320602: Receiving the proceeds of a postal 

robbery. 
Sec. 320603. Crimes by or affecting persons en­

gaged in the business of insurance 
whose octivitie* o//ect interstate 
commerce. 

Sec. 320604. Miscellaneous amendments to title 
. 18, United States Code. 

Sec. 320605. Federal Deposit Insurance Act 
amendment. 

Sec. 320606. Federal Credit Union Act amend­
ments. 

Sec. 320607. Addition of predicate offenses to fi­
nancial, institutions rewards stat-
'ute. • 

Sec. 320608. Definition of "savings and Joan as­
sociation" for purposes of the of­
fense of bank robbery and related 
. offenses: 

Sec. 320609. Definition of 1-year period for pur­
poses o/ the offense of obstruction 

. o/o Federal audit. 
Subtitle G—Safer Streets and Neighborhoods 

. Sec. 320701. Short tiae. 
Sec. 320702. Limitation on grant distribution. 

Subtitle H—Recreational Hunting Safety 
Sec. 320801. Short title. 
Sec-320802. Obstruction of a lawful hunt. 
Sec. 320803. CtoU penaUiet. 
Sec. 320804. Other relief. 
Sec. 320805. Relationship to State and local law 

and civil actions. 
Sec. 320806. Regulation^; 
Sec 320807. Rule of construction. 
Sec. 320808. Definitions. 

Subtitle I—Other Provisions 
Sec. 320901. Wiretaps. 
Sec. 320902. Theft of major artwork. 
Sec 320603. Addition of attempted robbery, kid­

napping, smuggling, and property 
damage offenses to eliminate in­
consistencies and gaps in cov­
erage. 

Sec. 320904. Gun-free school zones. 
Sec. 320905. Interstate wagering. 
Sec. 320906. Sense of Congress with respect to 

viotence against truckers. 
Sec. 320907. Sense of the Senate regarding a 

study on out-of-wedlock births. 
Sec. 320908. Sense of the Senate regarding the 

role of the united nations in inter­
national organized crime control. 

Sec. 320909. Optional venue for espionage and 
related offenses. 

Sec. 320910. Undercover operations. 
Sec. 320911. Misuse of initials "DEA". 
Sec. 320912. Definition of livestock. 
Sec 320913. Asset forfeiture. 
Sec. 320914. Clarification of definition of a 

"court of the United States" to 
. include the district courts for 

Guam, the Northern Mariana Is­
tands, and the Virgin Islands. 

.Sec. 320915. Law enforcement personnel. 
Sec. 320916. Authority, to investigate violent 

crimes against travelers. 

Sec. 320917. Extension of statute of limitations 
for arson. 

Sec. 320918. Sense of Congress concerning child 
custody and visitation rights. 

Sec. 320919. Edward Byrne Memorial Formula 
.. Grant Program. • • ... 

See. 320920. Sense of the senate regarding Law 
Day U.S:A. 

Sec 320921. First time domestic violence of­
fender rehabilitation program. 

Sec. 320922. Display offiags at half staff. 
Sec. 320923. Financial institution fraud. 
Sec. 320924. Definition of parent for the pur-

. poses of the offense of kidnap­
ping. 

Sec 320926. Hate Crime Statistics Act. 
Sec. 320927. Exemption from Brady background 

check requirement of retum of 
handgun to owner. 

Sec. 320928. AmendmerU of the National Child 
Protection Act of 1993. 

Sec 320929. Tennessee Valley Authority law en­
forcement personnel 

Sec. 320932. Assistant United States aUomey 
residency. 

Sec. 320933. Labels on products. 
Sec. 320934. Non-dischargeability of payment of 

restitution order. 
See. 320935. AdBiissUnlity of evidence of similar 

crimes in sex offense cases. 
TITLE XXXIII—TECHNICAL CORRECTIONS 

Sec. 330061. Amendments refuting to Federal fi­
nancial assistance for law en­
forcement, -

See: 330002. General title 18 corrections. 
Sec: 330003. Corrections of erroneous cross ref­

erences and misdesignations. 
See. 330004. Repeal of obsolete provisions in 

tttte M. 
Sec. 330005. Correction of drafting error in the 

Foreign Corrupt Practices Act. 
Sec: 330006. EtlnUnation of redundant penalty 

pro-vision in 18 U.S.C. 1116. 
See. 330007. Elimination of redundant penalty. 
Sec 330008. Corrections of misspellings and 

gmmmaticttl errors. 
Sec-330009. Other technical amendments. 
Sec; 330010. Correction of errors found during 

' codificotion. 
Sec. 330011. Problems related to execution of 

prior amendments. 
Sec. 330012. Amendment to section 1956 of titie 

18 to eliminate duplicate predicate 
crimes. 

Sec 330013. Amendments to part V of titie IB. 
Sec. 330014. Update of cross reference. 
Sec: 33001$. Correction of error in amendatory 

language.' 
Sec. 330016. Collection of misleading and out­

moded flne amounts in offenses 
under title 18. 

Sec. 330017. Technical corrections to title 31 
crimes: 

Sec 330018. Repeal of superfluous statute of 
limitation and transfer of child 
abuse statute of limitation. 

Sec. 330019. Technical errors in section 1956. 
Sec. 330020. Technical error. 
Sec. 330021. Conforming spelling of variants of 

"kidnap". 
Sec. 330022. Margin error. 
Sec. 330023. Technical corrections relating to 

section 248 of tiUe 18. United 
States Code. 

Sec'330024. Technical amendments neeesxifafed 
by the enactment of the Domestic 
Chemical Diversion Control Act of 
1993. 

Sec. 330025. Victims of Crime Act. 
TITLE J—PUBUC SAFETY AND POUCING 

SBC. lOOet. SBOfCT TTTLE. 
TMs title may be cited as the "Public Safety 

Partnership and Community Policing Act of 
1994". 
ssa 10001. PURPOSES. . 

The purposes of this title are to— 

(/; substantially increase the number of law 
enforcement officers interacting directly with 
members of the community ("cops on the beaf'y, 

(2) . provide additional and more effective 
(raining fo law enforcement officers to enhance 
their problem solving, service, and other skills 
needed in interacting with members of the com­
munity: 

(3) encourage the development and implemen­
tation of innovative programs to permit members 
of the eorranunity to assist State: Indian tribal 
government, and local law enforcement agencies 
in the prevention of crime in the community: 
and 

(4) encourage the development of new tech­
nologies to assist State, Indicm tribal govem­
ment, and local law enforcement agencies in 
reorienting the emphasis of their activities from 
reacting to crime to preventing crime, 
by establishing a program of grants and assist­
ance in furtherance of these objectives, includ­
ing the authorization for a period of 6 years of 
grants for the hiring and rehiring of additional 
career law enforcement officers. 
SBC. lOOOS. COMMUNTTir POUCING; "COPS ON 

THE BEAT'. 
(a) IN GENERAL.—Title I of the Omnibus Crime 

Control and Safe Streets Act of 1968 (42 V.S.C. 
3711 et seg.) is amended— 

(lyby redesignating part Q as part R: 
(2) by redesignating section 1701 as section 

1801: and 
(3) by inserting after part P the following new 

part: 
-PART Q—PVBUC SAFEJY AND COMMU-

NIIY POUCING; "COPS ON THE BEAT 
•SBC 1701. AnTBORrrr TO MAXE PUBUC SAFETY 

AMD auatuNny poucDia GRANTS. 
"(a) GRAMT AUTHORIZATION.—The Attomey 

General may make grants to States, units of 
local government, Indian tribal govern i, 
other public and private entities, arut mtOti-iu-
risdictional or regional consortia thereof to in­
crease police presence, to expand, and improve 
cooperative efforts between law enforcement 
agencies and members of the community to ad­
dress crime and disorder problems, and other­
wise to enhance public safety. 

"(b) REFIRIKa, HtRlNO. AlfD INITIAL REDE­
PLOYMENT GRANT PROJECTS.— 

"(1) IN OENERAL.—Craitts made under sub­
section (a) mat be used for program, protects, 
and other acttoitxes to— 

"(A) rehire law enforcement officers who have 
been laid off as a result of State and local budg­
et reductions for deployment tn community-ori­
ented policing; 

"(B) hire and train new, additional career 
law enforcement officers for deployment in com­
munity-oriented policing across the Nation: and 

':(C) procure equipment, technology, or sup­
port systems, or pay overtime, if the applicant 
for such a grant demonstrates to the satisfaction 
of the Attorney General that expenditures for 
such purposes would result in an increase in the 
number of officers deployed in commtmity-ori-
ented policing equal to or greater than the in­
crease in the number of officers that would re­
sult from a grant for a like amount for the 
poses specified in subparagraph (A) or (B). 

"(2) GRANTS FOR EOUIPMENT, TBCMNOLOCY, 
AND SUPPORT SYSTEMS.—Grants pursuant to 
paragraph (IHC)— 

"(A) may not exceed— 
"(i) 20 percent of the furuis avaUable for 

grants pursuant to this subsection tn fiscal year 
1995: .. 

"(ii) 20 percent of the funds available for 
grants pursuant to this subsection in fiscal year 
1996: or 

"(iii) 10 percent of the funds available for 
grants pursuant to this subsection in fiscal 
years 1997. 1998. 1999, and 2000: and.. 

"(B) may not be awoerded fn fiscal years 1 
1999, or 2000 unless the Attomey General has 
certified that grants awarded in fiscal rs 
7995. J99ff. md 1997 pursuant to subparagraph 
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^^SSC. 320934. NONDISCHARGEABILTTY OF PAY. 
M ^I^^T OF RESTITUTION ORDER. 
p- Section 523(a) of title 11. United States Code 
fy' amended— 

^ f f " (W ""^ °f paragraph 

*^ striking the period at the end of para-
t/M'^:^^"^^ ^'^^ ""'^ ''^serting "; or": and 

''f adding at the end the following new 
paragraph: 

"(13) for any payment of an order of restitu-
fi^'tion issued under title IB. United States Code." 
$? SEC. 320935 AD\aSSIBILnY OF EVIDENCE OF 

^ ' ^ ^ CR/«ES AV SEX OFFENSE 

(a) Tlie Federal Rules of Evidence are amend-
-ed by adding after Rule 412 the following new 
rules: 

CONGRESSIONAL RECORD—HOUSE 

"Rute 413. Evidence of Similar Crimei in Sex-
ual Assault Cates 

^. ^ ) In a criminal case in which the defend­
e r ant is accused of an offense of sexual assault 

•ki. evidence of the defendant's commission of an-
s'. other o//ense or offenses of sexual assault is ad-

missible. and may be considered for its bearing 
-". on any matter to which it is relevant. 

«3=t " "^"^^ '^^'^^ tf'e Government in-
tends to offer evidence under this rule, the at-

^fc torney for the Government shall disclose the evi-
dence to the defendant, including statements of 

• liitnesses or a summary of the substance of any 
..testimony that is expected to be offered, at least 
:• fifteen days before the scheduled date of trial or 

Jy-.at such later time as the court may allow for 
•; good cause. 
•.• "(c) This rule shaU not be construed to limit 
the admission or consideration of evidence 
under any other rule. 

: "(d) For purposes of this rule and Rule 415, 
..vl-'o/Zense of sexual assault" means a crime under 
fclfederal law or the law of a State (as defined in 
msection 513 of title IS. United States Code) that 

iinvo/ved— 
i,/, any conduct proscribed by chapter 109A 
tiiOf title IB, United States Code: 
I;?- "(2) contact, without consent, between any 

Ri;parf of the defendant's body or an object and 
l^.the genitals or anus of another person: -

g£.v "(3) contact, without consent, between the 
fi: genitals or anus of the defendant and any part 

of another person's body: 
'I "(4) deriving sexual pleasure or gratification 
; from the infliction of death, bodily, injury, or 

'^. physical pain on another person: or 
"(5) an attempt or conspiracy to engage in 

conduct described in paragraph (l)-(4). 
^"Rule 414. Evidenee of Similar Crime* in 

Child Molestation Cases 
. "(a) In a criminal case in which the defend-
^ant IS accused of an offense of child molesta-
i-tion, ei'idence of the defendant's commission of 

^another offense or offenses of child molestation 
1^-.is admissible, and tnay be considered for its 

.bearing on any matter to which it is relevant. 
"(b) In a case in which the Government in-

fends to o//er evidence under this rule, the at­
­tomey for the Government shall disclose the evi-
- • dence to the defendant, including statements of 
. witnesses or a summary of the substance of any 
...testimony that is expected to be offered, at least 

^'fifteen days before the scheduled date of trial or 
S- at such later time as the court moy allow for 
-• good cause. 
•• "Cc; This rule shail not be construed to limit 

:• the admission or consideration of evidence 
||>;- under any other rule. 
El -.. Purposes of this rule and Rule 415. 
fe. "child" means a person below the age of four-
m. teen, and "offense of child molestation" means 
BSicrime under Federal law or the law of a State 

(as defined in section 513 of title 18. United 
States Code) that involved-

' "(1) any conduct proscribed by chapter 109A 
of title 18, United States Code, that was commit-

Vx- ted in relation to a child: 
"(2) any conduct proscribed by chapter 110 of 

m;-. title 18, United States Code: 

"(3) contact between any part of the defend­
ant's body or an object and the genitals or anus 
of a child: 

"(4) contact between the genitals or anus of 
the defendant and any part of the body of a 
child: 

"(5; deriving sexual pleasure or gratification 
from the infliction of death, bodily injury, or 
physical pain on a child: or 

"(6) an attempt or conspiracy to engage in 
conduct described in paragraphs (l)-(5). 
"Rule 415. Evidence of Similar Acts in Civil 

Cases Concerning Sexual Assault or Child 
Molestation 

"(a) In a civil case in which a claim for dam­
ages or other relief is predicated on a party's al­
leged commission of conduct constituting an of­
fense of sexual assault or child molestation, evi­
dence of that party's commission of another of­
fense or Offenses of sexual assault or child mo­
lestation is admissible and may be considered as 
provided in Rule 413 and Rule 414 of these rules 

"(b) A party who intends to offer evidence 
under this Rule shall disclose the evidence to 
the party against whom it wiU be offered, in­
cluding statements of witnesses or a summary of 
the substance of any testimony that is expected 
to be offered, at least fifteen days before tf'-' 
scheduled date of trial or at such later time a^ 
the. court may allow for good cause. 

"(c) This rule shall not be ccn:.t:u(;d to rlinit 
the admission or consideration of evidence 
under any other rule.'.' 

(b) IMPLEMENTATION.—The amendments made 
by subsection (a) shall become effective pursu­
ant to subsection (d). 

(c) RECOMMENDATIONS BY JUDICIAL CON­
FERENCE.—Not later than 150 days after the 
date of enactment of this Act. the Judicial Con­
ference of the United States shall transmit to 
Congress a report containing recommendations 
for amending the Federal Rules of Evidence as 
they affect the admission of evidence of a de­
fendant's prior sexual assault or child molesta­
tion crimes in cases involving sexual assault and 
child molestation. The Rules Enabling Act shall 

.not apply to the recommendations made by the 
Judicial Conference pursuant to this section 

(d) CONGRESSIONAL ACTION.— 
(1) If the recommendations described in sub­

section (c) are the same as the amendments 
made by subsection (a) then the amendments 
made by subsection (a) shall become effective 30 
days after the transmittal of the recommenda­
tions. 

(2) If the recommendations described in sub­
section (c) are different than the amendments 
made by subsection (a), the amendments made 
by subsection (a) shall become effective 150 days 
after the transmittal of the recommendations 
unless otherwise provided by law. 

(3) If the Judicial Conference fails to comply 
with subsection (c), the amendments made by 
subsection (a) shall become effective 150 days 
after the date the recommendations were due 
under subsection (c) unless otherwise provided 
bylaw. 

(e) APPUCATION.—The amendments made by 
subsection (a) shall apply to proceedings com­
menced on or after the effective date of such 
amendments. 

TTTLE XXXIII—TECHNICAL CORRECTIONS 
SEC. 330001. AJUENDMENTS RELATING TO FED. 

ERAL FINANCIAL ASSISTANCE FOR 
LA W ENFORCEMENT. 

(a) CROSS REFERENCE CORRECTIONS.—Section 
506 of tale I of the Omnibus Crime Control and 
Safe Streets Act of 1968 (42 U.S.C. 3756) is 
amended— 

(1) in subsection (a) by striking "Of" and in­
serting "Subject to subsection ( f ) , of": 

(2) in subsection (c) by striking "'subsections 
(b) and (c)" and inserting "subsection (b)": 

(3) in subsection (e) by striking "or (e)" and 
inserting "or (f)": and 

(4) in subsection (f)(1)— 
(A) in subparagraph (A)— 

ir8863 
faking into considerotion 

; and 
'this subsection," and insert-

by striking 

(1) by striking 
subsection (e) but' 

(ii) by striking ' 
ing "this subsection"; and 

(B) in subparagraph (B) 
"amount" and inserting "funds". 

(b) CORRECTIONAL OPTIONS GRANTS.—(1) Sec­
tion 515(b) of title I of the Omnibus Crime Con­
trol and Safe Streets Act of 1968 is amended— 

(A) by striking "subsection (a)(1) and (2)" 
and inserting "paragraphs (1) and (2) of sub­
section (a)": and 

(B) in paragraph (2) by striking "Stotes" and 
inserting "public agencies". 

(2) Section 516 of title I of the Omnibus Crime 
Control and Safe Streets Act of 1968 is amend­
ed— 

(A) in subsection (a) by striking "for section" 
each place it appears and inserting "shall be 
used to mate grants under section"; ond 

(B) in subsection (b) by striking "section 
515(a)(1) or (a)(3)" and inserting "paragraph (1) 
or (3) of section 515(a)". 

(3) Section 1001(a)(5) of title I of the Omnibus 
Cnme Control and Safe Streets Act of 1968 (42 
U.S.C. 3793(a)(5)) is amended by inserting 
"(other than chapter B of subpart 2)" after 
"and E". 

(c) DENIAL OR TERMINATION OF GRANT—Sec-
'lor, eC2(b) of title I of the Omnibus Crime Con-
'ro'. ani Safe Streets Act of 1968 (42 USC 
3783(0)) is amended by striking "Af,." and in­
serting "M,". 

(d) DEFINITIONS.—Section 90l(a)(2l) of title I 
of the Omnibus Crime Control and Safe Streets 
Act of 1968 (42 U.S.C. 3791(21)) is amended by 
adding a semicolon at the end. 

Ce) PUBLIC SAFETY OFFICERS DISABILITY BEN­
EFITS.—Title I of the Omnibus Crime Control 
and Safe Streets Act of 1968 (42 U.S.C. 3796) is 
amended— . 

(1) in section 1201— ' "" ' 
(A) in subsection (a) by striking "subsectton 

(g)" and inserting "subsection (h),"; and' 
(5) in subsection (•6>— . wS.-;;-.. . 
f i ; by striking "subsection (g)" and inserting 

"subsection (h)": - • - • . 
di) by striking "personal": and - .-^--i 
fiiij in the first proviso by striking '"section" 

and inserting "subsection": and 
(2) in section 1204(3) by striking "who was re­

sponding to a fire, rescue or police emergency " 
(/) HEADINGS.—(1) The heading for part M o'f 

title I of the Omnibus Crime Control and Safe 
Streets Act of 1968 (42 U.S.C. 3797) is amended to 
read as follows: 

"PART M—REGIONAL INFORMATION SHARING 
SYSTEMS". 

(2) The heading fnr part O of title 1 of the 
Omnibus Crime Control and Safe Streets Act of 
1963 (42 U.S.C. 3797) is amended to read as fol­
lows: . 

"PART O—RURAL DRUG ENFORCEMENT". 
(g) TABLE OF CONTENTS.—The table of con­

tents of title I of the Omnibus Crime Control 
and Safe Streets Act of 1968 is amended— 

(1) in the item relating to section 501 by strik­
ing "Drug Control and System Improvement 
Grant" and inserting "drug control and system 
improvement grant": 

(2) in the item relating to section 1403 by strik­
ing "Application" and inserting "AprHica-
tions": and 

(3) in the items relating to part O by redesig­
nating sections 1401 and 1402 as sections 1501 
and 1502, respectively. 

(h) OTHER TECHNICAL AMENDMENTS.—Title I 
of the Omnibus Crime Control and Safe Streets 
Act of 1968 is amended— 

(1) in section 202(c)(2)(E) by striking "crime.," 
and inserting "crime,": 

(2) in section 302(c)(19) by striking a period at 
the end and inserting a semicolon: 

(3) in section 602(a)(1) by striking "chapter 
315" and inserting "chapter 319": 

(4) in section 603(a)(6) by striking "605" and 
inserting "606": 
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BOWLING V. UNITED STATES 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 

No. 88-6025. Ai-gued October 4, 1989-Decided Januarj' 1 ( ^ 9 9 ^ 

Petitioner Dowling was convicted of robbing a Virgin Islands bank while 
wearing a ski mask and carrying a small pistol. Relying on Federal 
Rule of Evidence 404(b)-which provides that evidence of other crimes, 
wrongs, or acts may be admissible against a defendant for purposes 
other than character evidence—the Govemment introduced at trial the 
testimony of one Henry, who stated that a similarly masked and armed 
Dowling had been one of two intniders who had entered her home two 
weeks after the bank robbery. Although Dowling had been acquitted of 
charges in the Henry case, the Govemment believed that Heni-y's de­
scription of him strengthened its identification of him as the bank robber 
and that her testimony linked him to another individual thought to be 
implicated in the bank robberj'. The District Court permitted the intro­
duction of the testimony and twice instinicted the jury about Dowling's 
acquittal and the limited purpose for which the testimony was being 
admitted. The Court of Appeals affirmed the conviction, i-uling that, 
although the Govemment was collaterally estopped by the acquittal from 
offering Heni-y's testimony at trial and the testimony was inadmissible 
under the Federal Rules of Evidence, its admission was harmless be­
cause it was highly probable that the error did not prejudice Dowling. 
The court declined to apply the more stringent standard of Chapmayi v. 
California. 386 U. S. 18, 24, applicable to constitutional errors because 
the District Court's error was evidentiary and not of constitutional 
dimension. 

Held: 
1. The admission of the testimony did not violate the collateral-estoppel 

component of the Double Jeopardy Clause. The collateral-estoppel doc­
trine prohibits the Govemment from relitigating an issue of ultimate fact 
that has been detennined by a valid and final judgment. Ashe v. Siven-
son. 397 U. S. 436. but does not bar in all circumstances the later use of 
evidence simply because it relates to alleged criminal conduct for which a 
defendant has been acquitted. Here, the prior acquittal did not deter­
mine the ultimate issue in the bank robbery case because in the second 
trial the Govemment was not required to show beyond a reasonable 
doubt that Dowling was the man who entered Henr\''s house. This deci­
sion is consistent with other cases where this Court has held that an 
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acquittal in a criminal case does not preclude the Govemment from reliti­
gating an issue when it is presented in a subsequent action governed by a 
lower standard of proof, United States v. One Assojiment of 89 Fire­
arms. 465 U. S. 354, 361-362; One Lot Emerald Cut Stones v. United 
State's. 409 U. S. 232, 235. Even if the lower burden of proof at the sec­
ond trial did not serve to avoid the collateral-estoppel component of the 
Double Jeopardy Clause, Dowling failed to satisfy his burden of demon­
strating that the first jury determined that he was not one of the men 
who entered Henry's home. Pp. 347-352. 

2 The introduction of the evidence did not \'iolate the due process test 
of "fundamental fairness." Especially in light of the trial judge's limit­
ing instructions, the testimony was not fundamentally unfair, since the 
jury was free to assess the truthfulness and significance of the testi­
mony since the trial court's authority to e.xclude potentially prejudicial 
evidence adequately addresses the possibility that introduction of such 
evidence will create a risk that the jury will convict a defendant based on 
inferences drawn from the acquitted conduct, since inconsistent verdicts 
are constitutionallv tolerable, and since the tradition that the Govem­
ment may not force a person acquitted in one trial to defend against the 
same accusation in a subsequent proceeding is amply protected by the 
Double Jeopardy Clause. Pp. 352-354. 

855 F. 2d 114, affirmed. 

WHITE, J., delivered the opinion of the Court, in which REHNCJUIST, 
C. J., and BLACKMUN, O'CONNOR, SCALIA, and KENNEDY, JJ., joined. 

BRENNAN, J., filed a dissenting opinion, in which MARSHALL and STE­
VENS, JJ., joined, pos^ p. 354. 

Robert L. Tucker argued the cause and filed briefs for 
petitioner. 

Stephen L. Nightingale argued the cause for the United 
States. With him on the brief were Solicitor General Starr, 
Assistant Attomey General Dennis, Deputy Solicitor Gen­
eral Bryson, and Joseph C. Wyderko.* 

JUSTICE WHITE deHvered the opinion of the Court. 
At petitioner's trial for various offenses arising out of a 

bank robbery, testimony was admitted under Rule 404(b) of 
the Federal Rules of Evidence, relating to an alleged crime 

'̂ Steven E. M. Hartz filed a brief for the National Association of Crimi­
nal Lawyers as amicus curiae urging reversal. 
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that the defendant had previously been acquitted of commit­
ting. We conclude that neither the Double Jeopardy Clause 
nor the Due Process Clause barred the use of this testimony. 

On the aftemoon of July 8, 1985, a man wearing a ski mask 
and armed with a small pistol robbed the First Pennsylvania 
Bank in Frederiksted, St. Croix, Virgin Islands, taking over 
$7,000 in cash from a bank teller, approximately $5,000 in 
cash from a customer, and various personal and travelers' 
checks. The culprit ran from the bank, scurried around in 
the street momentarily, and then commandeered a passing 
taxi van. While driving away from the scene, the robber 
pulled off his ski mask. An eyewitness, who had slipped out 
of the bank while the robbery was taking place, saw the 
maskless man and at trial identified him as petitioner, 
Reuben Dowling. Other witnesses testified that they had 
seen Dowling driving the hijacked taxi van outside of 
Frederiksted shortly after the bank robbery. 

Following his arrest, Dowling was charged with the federal 
crimes of bank robbery, 18 U. S. C. §2113(a), and armed rob­
bery, § 2113(d), and with various crimes under Virgin Islands 
law. Dowling pleaded not guilty to all charges. Dowling's 
first trial ended with a hung jury. He was tried again and 
convicted, but the Third Circuit reversed this conviction on 
appeal. Govemment of Virgin Islands v. Dowling, 814 F. 
2d 134 (1987). After a third trial, Dowling was convicted on 
most of the counts; the trial judge sentenced him to 70 years' 
imprisonment. 

During petitioner's third trial, the Government, over peti­
tioner's objection, called a woman named Vena Henry to the 
stand. Ms. Henry testified that a man wearing a knitted 
mask with cutout eyes and carrying a small handgun had, 
together with a man named Delroy Christian, entered her 
home in Frederiksted approximately two weeks after the 
First Pennsylvania Bank robbery. Ms. Henry testified that 
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a Struggle ensued and that she unmasked the intruder, whom 
she identified as Dowling. Based on this incident, Dowling 
had been charged under Virgin Islands law with burglary, 
attempted robbery, assault, and weapons offenses, but had 
been acquitted after a trial held before his third trial in the 
bank robbery case. 

The Government assertedly elicited Henry's testimony tor 
two purposes. First, it believed that Henry's description of 
Dowhng as wearing a mask and carrying a gun similar to the 
mask worn and the gun carried by the robber of the First 
Pennsylvania Bank strengthened the Government's identifi­
cation of Dowling as the bank robber. Second, the Govern­
ment sought to link Dowling with Delroy Christian, the other 
man who entered Henry's home. The day before the bank 
robbery, Dowling had borrowed a white Volkswagen from a 
friend. ' At Dowling's trial for the First Pennsylvania Bank 
robbery, a police officer testified that, shortly before the 
bank robbery, she and her partner had come upon Christian 
and another man parked in a white Volkswagen in front of 
the bank with the car door open into the street; Christian was 
in the backseat. The officers told the two men to close the 
door, and the men drove away to the north. The police fol­
lowed the Volkswagen for about a mile and, shortly there­
after, received a radio message that the bank had been 
robbed. The Government's theory was that Christian and 
his friend were to drive the getaway car after Dowling 
robbed the bank. 

Before opening statements, the Government disclosed its 
intention to call Ms. Henry and explained its rationale for 
doing so, relying on Rule 404(b) of the Federal Rules of Evi­
dence, which provides that evidence of other crimes, wrongs, 
or act's may be admissible against a defendant for purposes 
other than character evidence. After a hearing, the Distnct 
Court characterized the testimony as highly probative cu*-
cumstantial evidence and ruled that it was admissible under 
Rule 404(b). App. 24-25. When Henry left the stand, the 
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District Court insti-ucted the jury that petitioner had been 
acquitted of robbing Henry, and emphasized the limited pur­
pose for which Henry's testimony was being offered. Id., at 
28. The court reiterated that admonition in its final charge 
to the jury. Id., at 29. 

On appeal, the Third Circuit determined that the District 
Court should not have admitted Henry's testimony, but nev­
ertheless affirmed Dowling's conviction. 855 F. 2d 114 
(1988). Relying on its decision in United States v. Keller, 
624 F. 2d 1154 (1980), the court held that petitioner's acquit­
tal of the charges arising out of the incident at Henry's home 
collaterally estopped the Government from offering evidence 
of that incident at petitioner's trial for the First Pennsylvania 
Bank robbery. 

Alternatively, the Court of Appeals inled that the evidence 
was inadmissible under the Federal Rules of Evidence. The 
court noted that we had recently held in Huddleston v. 
United States, 485 U. S. 681 (1988), that "[i]n the Rule 404(b) 
context, similar act evidence is relevant only if the jury can 
reasonably conclude that the act occurred and that the de­
fendant was the actor." Id., at 689. The Third Circuit 
found Henry's testimony inadmissible under Rule 404(b) be­
cause "when the prior act sought to be introduced was the 
subject of an acquittal by a jtiry, a second jury should not be 
permitted to conclude that the act occurred and that the de­
fendant was the actor.'" 855 F. 2d, at 122. The court also 
relied on Rule 403 of the Federal Rules of Evidence because, 
in the Third Circuit's opinion, the danger of unfair prejudice 
outweighed the probative value of Henry's testimony. 855 
F. 2d, at 122. 

The Thu-d Circuit, however, held that the admission of 
Henry's testimony was harmless because it was highly proba­
ble that the error did not prejudice the petitioner. Id., at 
122-124. The Couil of Appeals explicitly declined to apply 
the more stringent standard, see Chapmayi v. Califomia, 
386 U. S. 18, 24 (1967), applicable to constitutional errors be-
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cause, according to the court, the District Court's mistake 
was merely evidentiary and not of constitutional dimension. 
855 F. 2d, at 122-123. Having rejected petitioner's other 
objections, the court affirmed the conviction. Id., at 124. 

Dowling claims that the Third Circuit was wrong when it 
found that the admission of Henry's testimony did not offend 
the Constitution and therefore declined to apply the Chap­
man v. Califomia, supra, harmless-error standard.' We 
granted certiorari to consider Dowling's contention that Hen-
rv's testimony was inadmissible under both the Double Jeop­
ardy and the Due Process Clauses of the Fif th Amendment. 
489''U. S. 1051 (1989). 

I I 

There is no claim here that the acquittal in the case in­
volving Ms. Henry barred further prosecution in the present 
case The issue is the inadmissibility of Henry's testimony. 

In Ashe v. Sweiison, 397 U. S. 436 (1970), we recognized 
that the Double Jeopardy Clause incorporates the doctrine of 
collateral estoppel. In that case, a group of masked men had 
robbed six men playing poker in the basement of a home. 
The State unsuccessfully prosecuted Ashe for robbing one of 
the men. Six weeks later, however, the defendant was con­
victed for the robbery of one of the other players. Appl>-ing 
the doctrine of collateral estoppel which we found implicit in 
the Double Jeopardy Clause, we reversed Ashe's conviction, 
holding that his acquittal in the first trial precluded the State 
from charging him for the second offense. Id., at 445-446. 
We defined the collateral-estoppel doctrine as providing that 
"when an issue of ultimate fact has once been determined by 
a valid and final judgment, that issue cannot again be liti­
gated between the same parties in any future lawsuit." Id., 
at 443. Ashe's acquittal in the first trial foreclosed the 

' Dowling does not challenge the holding that the error was harmless 
under the less strict sUndard applied by the Court of Appeals. 
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second trial because, in the circumstances of that case, the 
acquittal verdict could only have meant that the jury was un­
able to conclude beyond a reasonable doubt that the defend­
ant was one of the bandits. A second prosecution was im­
permissible because, to have convicted the defendant in the 
second trial, the second jurj^ had to have reached a directly 
contrary conclusion. See id., at 445. 

Dowling contends that, by the same principle, his prior 
acquittal precluded the Government from introducing into 
evidence Henry's testimony at the third trial in the bank 
robbery case. We disagree because, unlike the situation in 
Ashe V. Swenson, the prior acquittal did not determine an 
ultimate issue in the present case. This much Dowling con­
cedes, and we decline to extend Ashe v. Swenson and the 
collateral-estoppel component of the Double Jeopardy Clause 
to exclude in all circumstances, as Dowling would have it, 
relevant and probative evidence that is otherwise admis­
sible under the Rules of Evidence simply because it relates 
to alleged criminal conduct for which a defendant has been 
acquitted. 

For present purposes, we assume for the sake of argument 
that Dowling's acquittal established that there was a rea­
sonable doubt as to whether Dowling was the masked man 
who entered Vena Henry's home with Delroy Christian two 
weeks after the First Pennsylvania Bank robbery.- But 
to introduce evidence on this point at the bank robbery trial, 
the Government did not have to demonstrate that Dowling 
was the man who entered the home beyond a reasonable 
doubt: the Government sought to introduce Henry's testi­
mony under Rule 404(b), and, as mentioned earlier, in Hud­
dleston v. United States, supra, at 689, we held that "[i]n 
the Rule 404(b) context, similar act evidence is relevant only 
if the jury can reasonably conclu^g that the act occurred and 
that the defendant was the actor." Because a jury might 

= It is not clear from the record that this finding formed the basis for the 
jury's verdict. See the discussion infra, at Part I I -B. 
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reasonably conclude that Dowling was the masked man who 
entered Henry's home, even if it did not believe beyond a rea­
sonable doubt that Dowling committed the crimes charged at 
the first trial, the collateral-estoppel component of the Dou­
ble Jeopardy Clause is inapposite. 

Our decision is consistent with other cases where we have 
held that an acquittal in a criminal case does not preclude the 
Govemment from relitigating an issue when it is presented in 
a subsequent action govemed by a lower standard of proof. 
In United States v. One Assortment of 89 Firearms, 465 
U S. 354 (1984), for example, we unanimously agreed that a 
gun owner's acquittal on a charge of dealing firearms \vithout 
a license did not preclude a subsequent in rem forfeiture pro­
ceeding against those firearms, even though forfeiture was 
only appropriate if the jury in the forfeiture proceeding con­
cluded that the defendant had committed the underlying of­
fense. Because the forfeiture action was a civil proceeding, 
we rejected the defendant's contention that the Govemment 
was estopped from relitigating the issue of the defendant's 
alleged wrongdoing: 

"[The acquittal did] not prove that the defendant is inno­
cent; it merely proves the existence of a reasonable 
doubt as to his guilt. . . . [T]he jury verdict in the crimi­
nal action did not negate the possibility that a prepon­
derance of the evidence could show that [the defendant] 
was engaged in an unlicensed firearms business. . . . It 
is clear that the difference in the relative burdens of 
proof in the criminal and civil actions precludes the apph-
cation of the doctrine of collateral estoppel." Id., at 
361-362. 

In One Lot Emerald Cut Stones v. United States, 409 U. S. 
232, 235 (1972), it was also held that the Double Jeopardy 
Clause did not bar a forfeiture action subsequent to acquittal 
on the underlying offense because "the difference in the bur­
den of proof in criminal and civil cases precludes application 
of the doctrine of collateral estoppel." Helvering v. Mitch-
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ell, 303 U. S. 391, 397 (1938), likewise observed that "[t]he 
difference in degree in the burden of proof in criminal and 
civil cases precludes application of the doctrine of ?-es 
judicata." 

We thus cannot agree that the Govemment was constitu­
tionally baiTed from using Henry's testimony at the bank 
robbei-y trial, and for the same reasons we find no merit in 
the Third Circuit's holding that the common-law- doctrine of 
collateral estoppel in all circumstances bars the later use 
of evidence relating to prior conduct which the Govemment 
failed to prove violated a criminal law. 

B 

Even if we agreed with petitioner that the lower burden of 
proof at the second proceeding does not serve to avoid the 
collateral-estoppel component of the Double Jeopardy Clause, 
we agree with the Govemment that the challenged evidence 
was nevertheless admissible because Dowling did not dem­
onstrate that his acquittal in his first trial represented a jury 
determination that he was not one of the men who en­
tered Ms. Henry's home. In Ashe v. Swenson, we stated 
that where a previous judgment of acquittal was based on a 
general verdict, courts must "'examine the record of [the] 
prior proceeding, taking into account the pleadings, 
evidence, charge, and other relevant matter, and conclude 
whether a rational jury could have grounded its verdict on 
an issue other than that which the defendant seeks to fore­
close from consideration.'" 397 U. S., at 444 (citation omit­
ted). The Courts of Appeals have unanimously placed the 
burden on the defendant to demonstrate that the issue whose 
relitigation he seeks to foreclose was actually decided in the 
first proceeding. United States v. Citron, 853 F. 2d 1055, 
1058 (CA2 1988); United States v. Ragins, 840 F. 2d 1184, 1194 
(CA4 1988); United States v. Gentile, 816 F. 2d 1157, 1162 
(CA7 1987); United States v. Baugus, 761 F. 2d 506, 508 (CAS 
1985); Uyiited States v. Mock, 640 F. 2d 629, 631, n. 1 (CA5 
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1981); United States v. Heivitt, 663 F. 2d 1381, 1387 (CAll 
1981); United States v. Lasky, 600 F. 2d 765, 769 (CA9), cert, 
denied, 444 U. S. 979 (1979). We see no reason to depart 
from the majority mle in this case.̂  

The only clue to the issues in the earlier case was a discus­
sion between the prosecutor, Dowling's attomey, and the 
District Judge that took place during the District Court's 
hearing on the admission of Henry's testimony under Rule 
404(b). App. 18-25. Arguing against the admission of Hen­
ry's testimony, Dowling's lawyer pointed out that Dowling 
had been acquitted of breaking into Ms. Henry's home. The 
trial judge, who had also presided at Dowling's first trial, re­
called that Dowling "was not acquitted on the issue of identi­
fication." Id., at 21. The prosecutor then contended that 
Dowling had not disputed identity, but rather had claimed 
that a robbery had not taken place because he and Christian 
allegedly "merely came to retrieve . , . money from an indi­
vidual in the house." Ibid. The court then made the state­
ment that "Mr. DowHng's presence in the house was not seri­
ously contested in the case but he stated the general defense. 
Mr. Dowling, I don't think took the stand." Ibid. 

' Dowling notes that the party introducing evidence carries the burden 
of demonstrating the evidence's relevance. He argues that this duty, in 
the context of the collateral-estoppel component of the Double Jeopardy 
Clause, requires the Government to establish that a previous acquittal did 
not resolve a question at issue in a second trial. We disagree. Relevancy 
is a threshold inquiry. That the burden is on the introducing party to es­
tablish relevancy does not also require the introducing party to anticipate 
and rebut possible objections to the offered evidence. 

Dowling also suggests that we should place the burden on the Govern­
ment in this instance because, as opposed to the situation in Ashe v. Siven-
.<on. 397 U. S. 436 (1970), for example, he does not seek to terminate the 
prosecution but merely hopes to exclude evidence. This is a distinction 
without a difference. If anything, the equities weigh in the other direc­
tion: in this case, Dowling only faces the risk of the introduction of prejudi­
cial evidence, whereas, in Asli£ v. Swenson, the defendant was threatened 
with an illegitimate conviction. 
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There are any number of possible explanations for the 
jury's acquittal verdict at Dowling's fii-st trial. As the 
recoi'd stands, there is nothing at all that persuasively indi­
cates that the question of identity was at issue and was deter­
mined in Dowling's favor at the prior trial; at oral argument, 
Dowling conceded as much. Tr. of Oral Arg. 16. As a re­
sult, even if we were to apply the Double Jeopardy Clause to 
this case, we would conclude that petitioner has failed to sat­
isfy his burden of demonstrating that the first jury concluded 
that he was not one of the intruders in Ms. Henry's home. 

I l l 

Besides arguing that the introduction of Henry's testimony 
violated the Double Jeopardy Clause, petitioner also con­
tends that the introduction of this evidence was unconstitu­
tional because it failed the due process test of "fundamental 
fairness." We recognize that the introduction of evidence in 
circumstances like those involved here has the potential to 
prejudice the jury or unfairly force the defendant to spend 
time and money relitigating matters considered at the first 
trial. The question, however, is whether it is acceptable to 
deal with the potential for abuse through nonconstitutional 
sources like the Federal Rules of Evidence,' or whether the 
introduction of this type of evidence is so extremely unfair 
that its admission violates "fundamental conceptions of jus­
tice." United States v. Lovasco, 431 U. S. 783, 790 (1977). 

Beyond the specific guarantees enumerated in the Bill of 
Rights, the Due Process Clause has limited operation. We, 
therefore, have defined the category of infractions that vio­
late "fundamental faimess" very narrowly. As we observed 
in Lovasco, supra, at 790: 

'The Third Circuit, as noted above, found Henn's testimony inadmissi­
ble under both Rule 404(b) and Rule 403. 855 F. 2d 114. 122 (1988). The 
United States urges that this was eiTor, but in affirming we need not pass 
on the validity of the Court of Appeals' judgment in this respect. 
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"Judges are not free, in defining 'due process,' to impose 
on law enforcement officials [their] 'personal and private 
notions' of fairness and to 'disregard the limits that bind 
judges in their judicial function.' Rochin v. California, 
342 U. S. 165, 170 (1952). . . . [They] are to determine 
only whether the action complained of. . . violates those 
'fundamental conceptions of justice which lie at the base 
of our civil and political institutions,' Mooney v. Holo-
han, 294 U. S. 103, 112 (1935), and which define 'the 
community's sense of fair play and decency,' Rochin v. 
Califomia, supra, at 173." 

Especially in light of the limiting instructions provided by the 
trial judge, we cannot hold that the introduction of Hem-y's 
testimony merits this kind of condemnation. Plainly Hen­
ry's testimony was at least circumstantially valuable in prov­
ing petitioner's guilt. 

Petitioner lists four reasons why, according to him, admis­
sion of Henry's testimony was fundamentally unfair. First, 
petitioner suggests that evidence relating to acquitted con­
duct is inherently unreliable. We disagree: the jury in this 
case, for example, remained free to assess the truthfulness 
and the significance of Henry's testimony, and petitioner had 
the opportunity to refute it. Second, Dowling contends that 
the use of this type of evidence creates a constitutionally un­
acceptable risk that the jury will convict the defendant on the 
basis of inferences drawn from the acquitted conduct; we be­
lieve that the trial court's authority to exclude potentially 
prejudicial evidence adequately addresses this possibility. 

Third, petitioner claims that the exclusion of acquitted con­
duct evidence furthers the desirable goal of consistent jury 
verdicts. We, however, do not find any inconsistency be­
tween Dowling's conviction for the First Pennsylvania Bank 
robbei-y and his acquittal on the charge of robbing Ms. Henry 
for the obvious reason that the jury's verdict in his second 
trial did not entail any judgment vvith respect to the offenses 
charged in his first. In any event, inconsistent verdicts are 

r 
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constitutionally tolerable. See Standefer v. United States, 
447 U. S. 10, 25 (1980). 

Fourth, petitioner argues that the introduction of Henry's 
testimony in this case contravenes a tradition that the gov­
ernment may not force a person acquitted in one trial to de­
fend against the same accusation in a subsequent proceeding. 
We acknowledge the tradition, but find it amply protected by 
the Double Jeopardy Clause. We decline to use the Due 

1 Process Clause as a device for extending the double jeopardy 
Y protection to cases where it otherwise would not extend. 

IV 

Because we conclude that the admission of Ms. Henry's 
testimony was constitutional and the Court of Appeals there­
fore applied the correct harmless-error standard, we affirm 
the judgment of the Court of Appeals. 

It is so ordered. 

JUSTICE BRENNAN, with whom JUSTICE MARSHALL and D'^^^'' 
JUSTICE STEVENS join, dissenting. 

At petitioner's trial for bank robbery, the prosecutor intro­
duced the testimony of Vena Henry that petitioner had at­
tempted to rob her in her home approximately two weeks 
after the bank robbery. Petitioner, however, had ah-eady 
been tried in connection with that incident and had been ac­
quitted of burglary, attempted robbery, assault, and weap­
ons offenses. Because the introduction of this testimony ef­
fectively forced petitioner to defend against charges for 
which he had ah-eady been acquitted, the doctrine of criminal 
collateral estoppel grounded in the Double Jeopardy Clause 
should have prohibited the Government from introducing the 
testimony. I would reverse the judgment of the Court of 
Appeals for the Third Circuit and remand for consideration 
whether the admission of this testimony was harmless error 
under the standard enunciated in Chapman v. Califomia, 
386 U. S. 18, 24 (1967). Therefore, I respectfully dissent. 
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"The law 'attaches particular significance to an acquittal.'" 
United States v. DiFrancesco, 449 U. S. 117, 129 (1980) 
(quoting U7iited States v. Scott, 437 U. S. 82, 91 (1978)). 
The core protection of the Double Jeopardy Clause attaches 
to an acquittal and prohibits retrial for the "same offense" 
after an acquittal. United States v. Ma-rtin Linen Supply 
Co., 430 U. S. 564, 571 (1977). Two offenses are considered 
the "same offense" for double jeopardy purposes unless each 
offense requires proof of a fact that the other does not. 
Blockburger v. United States, 284 U. S. 299, 304 (1932). An 
acquittal on a greater or lesser included offense, for example, 
bars prosecution on the other offense. Brown v. Ohio, 432 
U. S. 161, 168 (1977). This protection applies even if the ac­
quittal is based on an "egregiously erroneous foundation." 
Fong Foo v. United States, 369 U. S. 141, 143 (1962) (per 
curiam); Sanabria v. United States, 437 U. S. 54, 68-69 
(1978). 

According such significance to an acquittal reflects both an 
institutional interest in preserving the finality of judgments 
and a strong public interest in protecting individuals against 
govemmental overreaching. See Broivn v. Ohio, supra, at 
165 ("Where successive prosecutions are at stake, the [Dou­
ble Jeopardy Clause] serves 'a constitutional policy of finality 
for the defendant's benefit'") (quoting U^iited States v. Jom., 
400 U. S. 470, 479 (1971) (plurality opinion)). The overrid­
ing concem is that "[t]o permit a second trial after an acquit­
tal, however mistaken the acquittal may have been, would 
present an unacceptably high risk that the Govemment, with 
its vastly superior resources, might wear down the defend­
ant, so that 'even though innocent he may be found guilty.'" 
Scott, supra, at 91 (quoting Oreen v. United States, 355 U. S. 
184, 188 (1957)). The rule also protects a defendant against 
being compelled "to live in a continuous state of anxiety and 
insecurity" about whether he will be retried and from the 
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"embarrassment, expense and ordeal" of an actual reprosecu­
tion. Green, supra, at 187. 

These concerns are most clearly implicated when the de­
fendant is retried for the "same offense" after an acquittal. 
In Ashe v. Swenson, 397 U. S. 436 (1970), however, the 
Court significantly expanded the protection to which a de­
fendant is constitutionally entitled after an acquittal by hold­
ing that the Double Jeopardy Clause incorporates the doc­
trine of criminal collateral estoppel. Id., at 445-446. The 
doctrine of collateral estoppel "means simply that when an 
issue of ultimate fact has once been determined by a valid and 
final judgment, that issue cannot again be litigated between 
the same parties in any future lawsuit." /rf., at 443. Ina 
criminal case, collateral estoppel prohibits the Govemment 
from relitigating any ultimate facts resolved in the defend­
ant's favor by the prior acquittal. Id., at 445-446. Thus, in 
addition to being protected against retrial for the "same of­
fense," the defendant is protected against prosecution for an 
offense that requires proof of a fact found in his favor in a 
prior proceeding. 

The question in this case is whether the criminal collateral-
estoppel doctrine should apply when the Govemment seeks 
to introduce in a subsequent trial evidence relating to an­
other criminal offense for which the defendant has been ac­
quitted. Before a jury can consider facts relating to another 
criminal offense as proof of an element of the presently 
charged offense, the jury must conclude by a preponderance 
of the evidence "that the act occuired and that the defendant 
was the actor." Huddleston v. United States, 485 U. S. 681, 
689 (1988). To the extent that the prior acquittal of the 
other offense determined either of those factual issues in the 
defendant's favor, the introduction of this evidence imposes 
on the defendant the burden of relitigating those facts and 
thereby increases the likelihood of an erroneous conviction on 
the charged offense. Thus, I would extend the collateral-
estoppel doctrine to preclude the Government from introduc­

ing evidence which relies on facts previously determined in 
the defendant's favor by an acquittal.' 

The Court refuses to apply the collateral-estoppel doctrine 
in this case for two reasons. First, it asserts that petitioner 
failed to carry his burden of proving that the issue on which 
he sought to foreclose relitigation was decided in his favor by 
the first acquittal. More importantly, the Court refuses to 
apply the collateral-estoppel doctrine when facts underlying a 
prior acquittal are used as evidence of another offense. Both 
of the Court's conclusions are inconsistent with the purposes 
of the collateral-estoppel mle. 

The Court first asserts that petitioner did not prove that 
the issue on which he sought to foreclose relitigation "was ac­
tually decided in the first proceeding." Ante, at 350. The 
Court's summary conclusion that the defendant should bear 
the burden of proof when invoking the collateral-estoppel 
doctrine fails to serve the purposes ,of the doctrine and the 
Double Jeopardy Clause in general. Since the doctrine 
serves to protect defendants against govemmental over­
reaching, the Government should bear the burden of proving 
that the issue it seeks to relitigate was not decided in the de­
fendant's favor by the prior acquittal. As we noted in Ashe. 
because criminal verdicts are general verdicts, it is usually 
(hfficult to determine the precise route of the jury's reasoning 
and the basis on which the verdict rests. See 397 U. S., at 

' The cases often refer to this situation as collateral estoppel with re­
spect to an -'evidentiarj' fact" in order to distinguish it from the situation 
present in Ashe v. Swenson, 397 U. S. 436 (1970). See, e. g.. United 
States V. Keller, 624 F. 2d 1154, 1159 (CA3 1980). In Ashe, the prior ac-
ijuittal determined facts which were a necessai-y element of the second of­
fense. 397 U. S., at 445-446 (since issue of identity determined in trial for 
I'obbery of one victim, collateral estoppel precluded prosecution for rob­
bery of second victim). In this situation, by contrast, the previously liti­
gated facts are introduced only as evidence of an element of another 
offense. 
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444. By putting the btirden on the defendant to prove what 
issues were "actually decided," the Court essentially denies 
the protection of collateral estoppel to those defendants who 
affirmatively contest more than one issue or who put the 
Govemment to its burden of proof with respect to all ele­
ments of the offense. This result is inconsistent with our ad­
monition in Ash£ that an excessively technical approach to 
collateral estoppel "would, of course, simply amount to a re­
jection of the rule of collateral estoppel in criminal proceed­
ings, at least in every case where the first judgment was 
based upon a general verdict of acquittal." Ibid. Indeed, 
forcing defendants to choose between forgoing the protec­
tions of the Double Jeopardy Clause and abandoning the de­
fense of a general denial raises grave due process concems. 

Even assuming that petitioner was properly required to 
bear the burden of proof, I conclude that petitioner carried it 
in this case. Vena Henry testified that petitioner had en­
tered her home wearing a mask and carrying a gun but that, 
after a stmggle in which she pulled off the mask, he ran 
away. There is every reason to believe that the jtuy rested 
its verdict on the belief that petitioner was not present in 
the Henry home. Petitioner was charged vdth such a wide 
array of offenses relating to the Henry incident that no 
other conclusion is "rationally conceivable." Id., at 445. 
For example, if the jury had acquitted petitioner of at­
tempted robbery because he lacked the requisite intent, it 
would still have found him guilty of a weapons offense. Nei­
ther the comments of the trial judge in this trial that peti­
tioner had not "seriously contested" the issue of identity in 

"the Henrf'trial but had stated a general defense, App. 21, 
nor the prosecutor's statement in this case that petitioner's 
codefendant in the Henry trial had admitted being in the 
house, ibid., provides a sufficient basis on which to conclude 
that the issue of identity was not resolved in petitioner's 
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favor by the acquittal.- Thus, if collateral estoppel applies 
to the evidentiary use of facts, the Govemment should not 
have been allowed to introduce Henry's testimony. 

B 
The Court holds, however, that collateral estoppel does not 

apply when facts previously found in a defendant's favor are 
later introduced as evidence of a second offense. The Court 
excepts from the normal mle of criminal collateral estoppel 
those situations when the jury can consider the facts under 
a lower standard of proof in the second proceeding than in 
the first trial. The Court endorses this exception vdthout 
any consideration of the purposes underlying the collateral-
estoppel doctrine; it is not surprising that the Court's holding 
reflects an unrealistic view of the risks and burdens imposed 
on the defendant when facts relating to a prior offense for 
which he has been acquitted are introduced in a subsequent 
criminal proceeding. 

As the Court notes, we have held that an acquittal in a 
criminal case does not bar subsequent civil forfeiture actions 
for the same transaction because the acquittal "merely 

- In fact, in this case, the acquittal alone should have been sufficient to 
e=top the Govemment from introducing the Henry evidence. Henr>''s tes­
timony was introduced not as direct proof but as circumstantial evidence 
that petitioner was also the masked bank robber, because the mask wom 
by the intruder in Henry's home was not the same as the mask wom by the 
bank robber. App. 27. Thus, the jury was invited to infer from the fact 
that petitioner had allegedly once before wom a different mask and carried 
a gun that he was the masked bank robber. The jury was instructed that 
it was to consider the testimony only "to the extent that it helps you in 
determining the identity of the person who committed the [bank robbery]. 
. . . Mr. Dowling was found not guilty of the crime of robbery in connec­
tion with that." Id., at 29. Nothing in the instructions ensured that the 
jury did not consider the fact that petitioner had wom a mask and carried a 
),ain during a prior attempted robbery as evidence that petitioner was the 
masked bank robber. Since the acquittal at least determined that peti­
tioner had not committed an attempted robbery, the acquittal should have 
lieen enough to preclude the Govemment from asking the jury to draw that 
inference. 
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proves the existence of a reasonable doubt as to [the defend­
ant's] guilt." United States v. One AssoHment of 89 Fire­
arms, 465 U. S. 354, 361 (1984); see also One Lot Emerald 
Cut Stones v. United States, 409 U. S. 232, 235 (1972); 
Helvering v. Mitchell, 303 U. S. 391, 397 (1938). However, 
those forfeiture cases involved civil remedial measures rather 
than criminal punishment. 89 Firearms, supra, at 362-366; 
Helvering, supra, at 397-398. We have never before applied 
such reasoning to a successive criminal prosecution m which 
the Govemment seeks to punish the defendant and hinges 
that punishment at least in part on a criminal act for which 
the defendant has been acquitted.^ Indeed, in Ashe we indi­
cated to the contrary-: " ' I t is much too late to suggest that 
[collateral estoppel] is not fully appUcable to a former judg­
ment in a criminal case, . . . because the judgment may re­
flect only a belief that the Govemment had not met the 
higher burden of proof exacted in such cases for the Govem­
ment's evidence as a whole . . . . " ' 397 U. S., at 443 (quot­
ing UnUed States v. Kramer, 289 F. 2d 909, 913 (CA2 1961)). 
We have always recognized a distinction between govem­
mental action intended to punish and that which is not, see, 
e. g.. United States v. Halper, 490 U. S. 435, 446-448 (1989) 
(Double Jeopardy Clause implicated when civil fine is pum-
tive); United States v. Salemo, 481 U. S. 739, 746-747 (1987) 
(upholding Bail Reform Act of 1984 as regulatory rather than 
punitive measure). Thus, it would be consistent to hold that 

= The Govemment cites Standefer v. Uyiited States, 447 U. S. 10 (1980) 
as support for its argument that the doctrine of collateral estoppel shou d 
not applv to the evidentiary use of facts. In Standefer, the Court held 
that a defendant could not invoke the acquittal of the principal as a bar to 
his prosecution as an accomplice. Id., at 24. Although the Court noted 
that collateral estoppel should be applied sparingly against the Govern­
ment id at 22-24, the defendant in Standefer had not yet been tned. 
Thus' the concems which protect a defendant against relitigation were not 
implicated. When those concems are implicated, they outweigh any need 
to apply coUateral estoppel cautiously against the Govemment. 
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the collateral-estoppel doctrine applies in the criminal (or 
quasi-criminal) context and not in the civil; when the Govern­
ment seeks to punish a defendant, the concern for fairness is 
much more acute.' 

Whenever a defendant is forced to relitigate the facts un­
derlying a prior offense for which he has been acquitted, 
there is a risk that the jury erroneously will decide that he is 
guilty of that offense. That risk is heightened because the 
jury is required to conclude that the defendant committed the 
prior offense only by a preponderance of the evidence. Cf. 

re Winship, 397 U. S. 358, 363 (1970) (reasonable-doubt 
standard "is a prime instmment for reducing the risk of con­
victions resting on factual error"). The fact that the prior 
offense is used as evidence of the presently charged offense 
raises concerns about the reliability of the jury's ultimate 
conclusion that the defendant committed the presently 
charged offense. These concems stem in large part from the 
inherent danger of evidence relating to an extrinsic criminal 
offense. First, "[o]ne of the dangers inherent in the admis­
sion of extrinsic offense evidence is that the jm-y may convict 
the defendant not for the offense charged but for the extrin-

' The higher reasonable-doubt standard is employed in the criminal con­
text to ensure the accuracy of convictions and thereby protect defendants, 
not to permit introduction of evidence of crimes for which the defendant 
has been acquitted. In re Winship, 397 U. S. 358, 363 (1970). By defini­
tion, when the Government fails to prove a defendant guilty beyond a rea-
.-̂ onable doubt, the defendant is considered legally innocent. Unlike the 
majority of the Court, I believe that at least with respect to subsequent 
criminal prosecutions, "the acquitted defendant is to be treated as innocent 
and in the interests of faimess and finality made no more to answer for his 
alleged crime." State v. Wakefield, 278 N. W. 2d 307, 308 (Minn. 1979). 
It is ironic that petitioner would have been better off, in his second trial, if 
he had not been represented by counsel at the first trial and had been con­
victed because uncounseled convictions may not be used in any capacity m 
subsequent trials. See Loper v. Beto, 405 U. S. 473, 483 (1972) (impeach­
ment); United States v. Tucker, 404 U. S. 443, 447 (1972) (sentencing 
enhancement); Burgett v. Texas, 389 U. S. 109, 115 (1967) (substantive 
evidence). 
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sic offense. This danger is particularly great where . . . the 
extrinsic activity was not the subject of a conviction; the jury 
may feel the defendant should be punished for that activity 
even if he is not guilty of the offense charged." United 
States V. Beechum, 582 F. 2d 898, 914 (CA5 1978) (en banc) 
(citations omitted). Alternatively, there is the danger that 
the evidence "may lead [the jury] to conclude that, having 
committed a crime of the type charged, [the defendant] is 
Ukely to repeat i t ." Ibid. Thus, the fact that the defendant 
is forced to relitigate his participation in a prior criminal of­
fense under a low standard of proof combined with the inher­
ently prejudicial nature of such evidence increases the risk 
that the jur j ' erroneously will convict the defendant of the 
presently charged offense. 

The Court's only response is that the defendant is free to 
introduce evidence to rebut the contention that he committed 
the prior offense. This response, of course, underscores the 
flaw in the Court's reasoning: introduction of this type of evi­
dence requires the defendant to mount a second defense to an 
offense for which he has been acquitted. That the facts re­
lating to the prior offense are used only as evidence of an­
other crime does not reduce the burden on the defendant; he 
is still required to defend against the prior charges. More­
over, because of the significance a jury may place on evidence 
of a prior criminal offense, presenting a defense against that 
offense may be as burdensome as defending against the pres­
ently charged offense. Finally, since the lower standard of 
proof makes it easier for the jury to conclude that the defend­
ant committed the prior offense, the defendant is essentially 
forced to present affirmative evidence to rebut the contention 
that he committed that offense.^ 

'The fact that the trial judge may instruct the jury that the defendant 
was acquitted does not sufficiently protect the defendant from the need to 
present evidence. There is no guarantee that the jury will give any 
weight to the acquittal: the jury may disregard it or even conclude that the 
first jiu-y made a mistake. 
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The Court today adds a powerful new weapon to the Gov­
ernment's arsenal. The ability to reUtigate the facts relating 
to an offense for which the defendant has been acquitted 
benefits the Government because there are many situations 
in which the defendant wiU not be able to present a second 
defense because of the passage of time, the expense, or some 
other factor. Indeed there is no discernible limit to the 
Court's mle; the defendant could be forced to relitigate these 
facts in trial after trial. Moreover, the Court's reasoning ap­
pears to extend even further than the facts of this case and 
seems to aUow a prosecutor to rely on a prior criminal offense 
(despite an acquittal) as evidence in a trial for an offense 
which is part of the same transaction as the prior offense. 
For example, a prosecutor could introduce facts relating to a 
substantive offense as evidence in a trial for conspiracy, even 
though the defendant had been acquitted of the substantive 
offense. Cf. Ashe, 397 U. S., at 445, n. 10 (the question 
whether collateral estoppel was a constitutional reqtiirement 
was of Uttle concem until modem statutes gave prosecutors 
the abiUty to "spin out a startingly numerous series of of­
fenses from a single alleged criminal transaction"). Indeed, 
the Court's reasoning could apply even more broadly to jus­
tify the introduction of evidence of a prior offense for which 
the defendant had been acquitted in order to enhance a de­
fendant's sentence under a sentencing scheme that requires 
proof by less than a reasonable doubt. See, e. g., McMillan 
V. Pennsylvania, 477 U. S. 79, 91-93 (1986) (upholding con­
stitutionality of sentencing scheme requiring proof of addi­
tional facts by preponderance of evidence). Only by ignoring 
the principles upon which the collateral-estoppel doctrine is 
based is it possible for the Court to tip the scales this far in 
the prosecution's favor. 

I I 

The Court's holding today deprives an acquitted defendant 
of his rightful end to the "blight and suspicious aura which 
surround an accusation that he is guilty of a specific crime." 
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Wingate v. Wainwright, 464 F. 2d 209, 215 (CA5 1972). Be­
cause the Court's holding is based on a hypertechnical view of 
an acquittal and reflects a naive view of the defendant's bur­
den in a criminal trial, I respectfully dissent. 
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Syllabus 

GUIDRY v. SHEET METAL WORKERS NATIONAL 
PENSION FUND ET AL. 

C E R T I O R A R I TO T H E U N I T E D S T A T E S C O U R T OF A P P E A L S FOR 

THE T E N T H C I R C U I T 

No. 88-1105. Argued November 29, 1989-Decided Januai^ 1". 1990 

Petitioner Guidrv, a former official of respondent union and tmstee of one 
of respondent pension plans, pleaded guilty to embezzling funds from the 
union in violation of § 501(c) of the Labor-Management Reportmg and 
Disclosure Act of 1959 (LMRDA). Since his union employment had 
made him eligible for benefits from respondent plans, he filed suit in the 
Di^rict Court against two of the plans when they determined that he 
had forfeited his right to benefits as a result of his crimmal activity^ 
The union intervened, joined the third plan as a party, and stipulated 
with Guidry to the entry of a money judgment in its favor. 1 he court 
reiected the funds' contention that Guidrj' had forfeited his right to bene­
fits It ruled, however, that a constructive trust in the union s favor 
should be imposed on Guidry's pension benefits until the judgment was 
^.atisfied Reading the Employee Retirement Income Security Act ot 
1974 (ERISA) in pari materia with, inter alia, the LMRDA-which 
^eek« to combat union officials' conniption and to protect membership in­
terests-the court concluded that a narrow exception to ERISA s prohi­
bition on assignment or ahenation of pension beneflts, § 206(d)(1), is ap-
nroDriate where "the viability of a union and the members' pension plans 
was damaged bv the knavery of a union official." The Court of Appeals 
affirmed ReMng on ERISA § 409(a)-which makes a faithless plan h-
duciarv personallv liable for losses to the plan resulting froni his breach 
and subjects him to other appropriate equitable or remedial relief-the 
court concluded that § 206(d)(1) did not preclude the imposition ot the 
constructive tmst, deeming it unlikely that Congress intended to ignore 
equitable principles by protecting individuals such as Guidry from the 
consequences of their misconduct. 

Held: The constmctive trust violates ERISA's^prohibition on assignment 
or alienation of pension benefits. Pp. 371-377. 

(a) The constmctive tmst remedy is prohibited by § 206(d)(1) unless 
some exception to the general statutory ban is applicable. Ci. Mackey 
V. Lamer Collection Agency & Sennce, Inc., 486 U. S. 82o, 836-83(. 

^'(b) k'fs'unnecessarv to decide whether § 409(a)'s remedial provisions 
supersede §206(d)(l)'s bar, since Guidry has not been found to have 
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Ad„,i.ssibility o f evidence as to other offense as affected by 
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f) I . Introduction: 
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I- Preliminary matters 

§ 1. Introduction 

ADMiss iB iLm—OTHER OFFENSE 
25 ALR4ih 934 

[a] Scope 

ihis annotation' collcct.s and ana-
Iv/es the Slate and federal cases in 
which the courts have discussed or 
decided whether, or under what cir-
(umstanccs, evidence of anoiher 
(riminal offense committed by a de­
lendant, otherwise admissible on the 
issue of the defendant's guilt or inno­
cence under some exception to the 
ge.icral rule excluding evidence of • 7 . '^ '^^^^ ^"'^^t'O"- ."ot considerec: 
...her crimes, is rendered inadm^^ssib^e '^j'ZI'!^!"' annoiaiion, is wheihe, 

• & ^ . . - - . . . . i v . ^ 

other crimes, is rendered inadmissible 
i)v the fact o f the defendant's previ­
ous acquittal o f the other offense, and 
whether the defendant is entitled to 
jirove his acquittal.^ 

.Not considered in the present an­
notation are the related questions 
whether evidence o f an offense o f 
which the defendant has previously 
l)ccn acquitted, not otherwise rele-
vaiii to the charged offense, may he 
siiown, i f the defendant takes the 
siaiid, to impair his general credibiliiv 
:is :i witness,^ and whether such evi-
-lence may be considered, after con 

cumstances, and cases in which tlu-
other offense is unrelated except for 
the factor of similarity giving rise lo 
its possible admissibility. 

T o bring a case within the scope o f 
this annotation, the contested evi-
dence must show another, uncharged 
offense allegedly committed by tlu-
defendant, and not merelv an act, not 
m Itself an offense, evidence o f whic h 
was admitted at a previous trial o f tlu-
defendant for another offense. 

A related question, not considered 

'<""n, relative to a sentencing deter- V ^''^"PP^': Prosecution for another 
miiation.^ oflense—for instance, whether acquit-i i i i i i a t ion . ' ' 

distinction is made for the pur­

poses of this annotation between 

'•'•<es in which the other offense at 

ivMie arose f rom the same transaction 

I be charged offense or was other-

^̂ 'se closely related in time and cir-

>• The present annotation supersedes 
one at 86 ALR2d 1 132. 

2- Cases are included onlv where there 
• " "̂1 actual acquittal, not where the 

I. s,'.l '"'^'"^ dismissed, nol 
I "'".^cd, or otherwise not brought to trial 

the j u r y may consider, in connection 
with the other counts of the sam.-
indictmeni, evidence received relativt-
to a count of which thev have voted 
to acquit or which has been dismissed 
by the court. In this situation the 
evidence is properly admitted and 
ficnce the question under annotation 
does nol arise. 

A question distinguishable f rom 

that discussed in the presenl annota­

tion IS the question whether acquittal 

o f one offense completely bars, under 

the doctrines of res judicata or collat­

eral estoppel, prosecution for another 

tal o f a substantive offense bars pros­

ecution for conspiracy to commit such 

offense. Cases in which the court ap­

plies the doctrine o f collaieral estop­

pel are included only where the court 

specifically addresses the effect o f the 

acquittal on the admissibility of evi-

1-1 
3- See 81 Am Jur 2d, Witnesses §§ .587 
' '•H: discussing the general rule,' and 
^^' eptions, that it is not permissible to 

show that a witness has been arrested 
charged, or prosecuted for a criminal of­
fense for the purpose of impairing his 
credibility, where no conviction is shown. 

4, .See 29 Am Jur 2d, Kvidence §328 
disci'ss.ng the admissibilitv of the fact of a 
defendant's conviction or acquittal of an­
other crime for the purpose of fixing 
punishment or penalty. 

937 
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dence and where its discussion is not 
limited merely to the related question 
as to whether the acquittal presents a 
bar to the prosecution as a whole. 

Since relevant statutes are included 
only to the extent that they are re­
flected in the reported cases within 
the scope of this annotation, the 
reader is advised to consult the latest 
enactments of pertinent jurisdictions. 

[b] Related matters 
Conviction or acquittal in federal 

court as bar to prosecution in state 
court for state offense based on same 
facts—modern view. 6 ALR4th 802. 

Admissibility of evidence of subse­
quent criminal offenses as affected by 
proximitv as lo lime and place. 92 
ALR3d 545. 

Acquittal as bar to a prosecution of 
accused for perjurv committed at 
trial. 89 ALR3d 1098. 

Acquittal in criminal proceeding as 
precluding revocation of parole on 
same charge. 76 ALR3d 578. 

Modern status of doctrine of res 
judicata in criminal cases. 9 ALR3d 
20.3. 

Admissibility, in prosecution for i l ­
legal sale of narcotics, of evidence of 
Olher sales. 93 ALR2d 1097. 

Admissibility, in prosecution for 
sexual offense, of evidence of olher 
similar offenses. 77 ALR2d 841. 

Conviciion or acquittal of attempt 
to commil particular crime as bar to 
prosecution for conspiracy to commit 
same crime, or vice versa. 53 ALR2d 
622. 

Admissibility, under Rule 404(b) of 
the Federal Rules of Evidence, of 
evidence of other crimes, wrongs, or 
acts similar to offense charged to 
show preparation or plan. 47 ALR 
Fed 781. 

Admissibility, under Rule 404(b) of 

Federal Rules of Evidence, of evi­
dence of other crimes, wrongs, or 
acts not similar to offense charged 41 
ALR Fed 497. 

Acquittal or conviction in state 
court as bar to federal prosecution 
based on same act or transaction. 18 
ALR Fed 393. 

Supreme Court's views of Fifth 
Amendment's double jeopardv clause 
pertinent to or applied in federal 
criminal cases. 50 L Ed 2d 830. 

• 

Vestal, Issue Preclusion and Crimi­
nal Prosecutions. 65 Iowa L Rev 281 
(January 1980). 

Expanding Double Jeopardy: Col­
lateral Estoppel and the Evidentiary 
Use of Prior Crimes of Which the 
Defendant Has Been Acquitted. 2 Fla 
St U L Rev 511 (Summer 1974). 

Shotwell, Exclusion of Prior Acquit­
tals: Attack on lhe "Prosecutor's De-
light." 2! UCLA L Rev 892 (February 
1974). 

§ 2. Summary and comment 

[a] Generally 
It is a well-established common-law 

rule that in a criminal prosecution 
proof which shows or tends to show 
that the accused has committed other 
offenses, even though ihey are of the 
same nature as the one charged in 
the indictment, is inadmissible for the 
purpose of showing the defendant's 
bad character or criminal disposition.' 
Evidence of other crimes is admissible 
only when such evidence lends di­
rectly to establish the particular 
crime, and it is usually competent to 
prove motive, intent, absence of mis­
take and accident, a common scheme 
or plan embracing the commission of 
two or more crimes so related to each 
other that proof of one tends to es­
tablish the other, or the identity of 

5. See 29 Am Jur 2d, Evidence § 320. 
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,he person charged with the commis­
sion of the crime on trial.* 

Proof of the other crime, and evi­
dence that the accused was the perpe-
iraior, must be—as the requirement 
liis been variously formulated—sub­
stantial, clear, or clear and convinc­
ing " 

The decision whether to admit evi-
(Icnce of another crime, even where 
the requirements of relevance and 
substantial evidence are met, is gen-
^̂ r̂ally held also to involve a process 
of balancing the probative value of 
the evidence againsi its unfairly preju­
dicial impact.' 

The various jurisdictions are di­
vided on the approach lo be followed 
in determining the admissibility ol 
evidence of another crime where the 
defendant has previously been acquit­
ted of the Olher crime. A few jurisdic­
tions follow the rule that such evi­
dence is never admissible, basing 
such rule either on lhe concept ol 
fundamental fairness (§3 , inlra) or 
on the rationale that the prejudicial 
effect of such evidence necessarily 
outweighs its probative value (§ 4, 
infra). 

A second rule, historically followed 
in a majority of jurisdictions, is based 

ADMissiBiLm-OTHER OFFENSE § 2[a] 
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on the law of evidence without regard 
to any concept of estoppel, and 
states, in its most common formula­
tion that otherwise relevant and ad­
missible evidence of anoiher offense 
is nol rendered inadmissible by the 
fact of the defendant's previous ac­
quittal of that other offense, except to 
the extent that the acquittal may be a 
factor lo be weighed in the discre-
lionarv balancing by ihe trial judge ol 
the probative value of the evidence 
againsi its unfairly prejudicial effect 
and in determining the threshold 
question of whether the evidence is 
sufficiently convincing to warrant its 
admission (§ 5, infra). This rule is 
ordinarily justified as serving to eflec-
tuaie the important policy of present­
ing lo the trier of fact all relevant 
evidence, and bv the proposition that 
evidence of other crimes need nevcr 
be proved beyond a reasonable 
doubt. 

Since the United Slates Supreme 
Court, in Ashe v Swenson (1970) 397 
US 436, 25 L Ed 2d 469, 90 S Ci 
1189 held that the doctrine of collat­
eral estoppel' is an ingredient ol the 
constitutional protection against dou­
ble jeopardv, an increasing number ol 
state and federal courts, including 
most of the federal circuits,'" have 

6. See 29 Am Jur 2d, Evidence §§ 321 
et seq. 

In order lo admit evidence of the com­
mission of anoiher crime in a criminal 
prosecution, il has been held that there 
must be substantial evidence thai the ac­
cused committed such other crime, and, 
however expressed, that the proof ot the 
other crime must be plain, clear, convinc­
ing, or the like. 29 Am Jur 2d, Evidence 
ii 333. Bevond this threshold requirement, 
the decision whether to admit evidence ol 
another crime, apart from the effect ol an 
acquittal which is dealt with herein, seems 
to be universally regarded as involving a 
process of balancing the probative value 
of lhe evidence :isi its prejudicial im­
pact. 29 Am Jur 2d, Evidence § 330. See 

also 28 uses. Federal Rules of Evidence, 
Rules 403 and 404. 

7. 29 Am Jur 2d, Evidence § 333. 

8, 29 Am Jur 2d, Evidence § 330. See 
also 28 uses, Kederal Rules of Evidence. 
Rules 403 and 404, and corresponding 
stale statutes. 

9 The court defined collateral estoppel 
as meaning thai . .when an issue ol 
ultimate fact has once been deierm.ned 
bv a valid and final judgment, that issue 
cannot again be litigated between the 
same parties in any future law suit. 

10 As of the dale of publicalion, lhe 
following federal circuits have adopted a 
collateral estoppel approach to the subjec-
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§3 

specific issue which he now seeks to 
foreclose." Where the previous judg­
ment of acquittal was based on a 
general verdict, the collateral estop­
pel approach requires the trial judge 
to examine the record of the prior 
proceeding, taking inlo account the 
pleadings, evidence, charge, and 
other relevant mailer, and to con­
clude whether a rational jury could 
have grounded its verdict on an issue 
olher lhan that which the defendant 
seeks lo foreclose from considera­
tion."* Counsel for the defendant 
must, therefore, provide the trial 
courl with a record of the transcript 
of the prior trial, and also introduce 
the transcript into the current record 
in order to make possible appellate 
review of the trial court's ruling." 

In jurisdictions applying the rele­
vance rule, generally admitting the 
other crimes evidence while allowing 
the defendant to prove his acquittal, 
defense counsel should be alert lo the 
fact that it has been held that proof 
of the acquittal is only properly pre­
sented as a matler of defense, and 
not on cross-examination of the pros­

ecution witness testifying lo the olher 
offense.'* 

Similarly, as in the case of evidence 
of other acts in general, evidence of 
the other offense is only properly 
presented as part of the prosecution's 
case, and nol on cross-examination of 
the defendant." 

II . View that evidence is never 
admissible 

§ 3. Rationale of fundamental fair­
ness 

In the following cases, it was held, 
on grounds of fundamental fairness, 
that evidence of an offense of which 
the defendant has previously been 
acquitted is never admissible. 

Although earlier Florida cases had 
taken varying approaches in deter­
mining the admissibility of evidence 
of an uncharged offense of which the 
defendant had previously been acquit­
ted," the Florida Supreme Court, in 
State V Perkins (1977, Fla) 349 So 2d 
161, after noting initially that i l had 
nol previously been squarely pre­
sented with the issue as to whether 
evidence of a crime for which a de-

13. See, for example. United States v 
King (1977, CA2 NY) 563 F2d 5.59, 77-2 
r.S rc "1 9717, cert den 435 US 918, 55 L 
Kd 2d 510, 98 S Cl 1476. 

US 

Smith (1971, CA4 

14. Ashe V Swenson (1970) 397 
13(i, 25 L Ed 2d 469, 90 S Ct 1189. 

15. United Slates 
\ 446 F2d 200. 

16. People V Follette (1925) 74 Cal App 
'•̂ H. 240 P 502: Chippas v .Stale (1967, 
Fla) 194 So 2d ,593. 

17. Williams v State (1929) 118 Neb 
1. 224 NW 286. 

18- The following Florida cases had 
'I'I'lied, or recognized, the collateral es-
'"I'Pel approach to the question under 
•'"""lation: Alvord v Slate (1975, Fla) 322 
^" -'t -̂ 33, cert den 428 US 923, 49 L Ed 
-'' '226, 96 S Ct 3234, reh den 429 US 

874, 50 L Ed 2d 157, 97 S Ct 195: Lane v 
State (1975, Fla App D2) 324 .So 2d 124, 
cert den (Fla) 336 So 2d 601. On the 
other hand, the following Florida cases 
had applied, or recognized, the rule of 
relevance rather than taking a collateral 
estoppel approach: Chippas v Slate (1967, 
Fla) 194 So 2d 593: Blackburn v Slate 
(1968, Fla App D3) 208 So 2d 625: Win­
gate V State (1970, Fla App D3) 232 So 
2d 44, cen den (Kla) 237 So 2d 764 and 
cert den 400 US 994, 27 L Ed 2d 443, 91 
S Ct 467; State v Fisher (1972, Fla App 
D3) 264 So 2d 857: Davis v State (1973, 
Fla App D4) 277 So 2d 311: Johnson v 
Slate (1973, Fla App Dl) 285 So 2d 436, 
cert den (Fla) 294 So 2d 659: Lawson v 
State (1974, Fla App D3) 304 So 2d 522, 
cert den (Fla) 315 So 2d 181 and (disap-
p.-vVM-d State v Perkins (Fla) 349 So 2d 
161). 
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fendani has been tried and acquitted 
may be admitted at a subsequent 
trial, purported to adopt the Fifth 
Circuit collateral eslop|3el rule, set 
forth in Wingate v Wainwright (1972, 
CA5 Fla) 464 F2d 209, infra § 6, but 
in lact appeared to adopt a more 
absolute rule than that stated by the 
Wingate courl, which, being based on 
the constitutional doctrine of collat­
eral estoppel, had barred only such 
evidence as related to issues necessar­
ily decided favorably to the defendant 
al the prior trial. The court appeared 
lo go beyond the collateral estoppel 
principle, staling that it is fundamen­
tally unfair lo a defendant lo admit 
evidence of acquitted crimes, and 
holding flatly that evidence of such 
crimes is nol admissible in a subse­
quent trial. Specifically, the court re­
versed an attempted rape conviction, 
holding that the trial court erred in 
admitting, lor an unspecified purpose, 
the leslimony of a prosecution wit­
ness that lhe delendant had on a 
different and prior occasion eniered 
her room lale al night and grabbed 
her, since the defendant had been 
charged with a crime stemming from 
that alleged incident and had been 
acquitted. 

Overruling an earlier case" which 
had held evidence of another olfense 
admissible, on relevance grounds, de-
spile an acquittal, the court, in State v 
Wakefield (1979, IVlinn) 278 NVV2d 
307, held that under no circum­
stances is evidence of a crime olher 
lhan that for which a defendant is on 
irial admissible when the delendant 
has been acquitted of that other of­
fense. The courl reversed a rape con­
viction obtained after the leslimony 
of an alleged victim of a prior rape 
had been admitted even ihough lhe 
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defendant had been tried and acquit­
ted for that olfense. The courl staled 
thai it is a basic tenet (jf our jurispru­
dence that once the state has mus­
tered ils evidence against a delendant 
and failed, the matter is done; that 
the admission of evidence of crimes 
of which the defendant has been ac­
quitted prejudices and burdens the 
defendant in contravention of this 
basic principle and is fundamentally 
unfair. 

Similarly, in State v Burton (1979, 
Minn) 281 NW2d 195, the court ap­
plied the rule thai under no circum­
stances is evidence of a crime olher 
than that for which a defendant is on 
trial admissible when the defendant 
has been acquitted of that other of­
fense, and reversed convictions for 
thefl and robbery where the prosecu­
tion had been permiited to introduce 
evidence, to show common scheme or 
plan, method ol operation, and in-
lent, of a prior robbery for which the 
defendant had been tried and acquit­
ted. 

§ 4. Rationale that prejudice neces­
sarily outweighs probative value 

The probative value of evidence of 
an oflense is necessarily outweighed 
bv ils prejudicial impact where there 
has been an acquittal of the other 
olfense, and, accordingly, such evi­
dence is never to be admitted, the 
court held in the following cases. 

For Seventh Circuit cases, see infra 
S 6. 

Evidence introduced by the prose­
cution at the trial of a charge of 
unlawful sale of narcotics, for the 
purpose of showing a common 
scheme or plan which encompassed 
lhe present sale, that the defendant 
had sold narcotics on occasions prior 

19. State v Lucken (1915) 129 Minn 402. 152 NW 769 (ovrld State v Wakefield 
(Minn) 27,, . .VV2d 307). 
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to the time alleged in the present 
indictment was held inadmissible in 
State V Little (1960) 87 Ariz 295 350 
P2d 756, 86 ALR2d 1120, where the 
former sale had been the subject of a 
criminal action in which the defen­
dant had been acquitted. Noting that 
the question of the effect of an ac­
quittal on the admissibilitv of evi­
dence of a prior offense was of first 
impression in Arizona, the courl held 
that the fact of an acquittal when 
added to the tendency of evidence of 
a prior offense to prove the defen­
dant's bad character and criminal pro­
pensity necessarily lowers the scale to 
the side of inadmissibilitv of such 
evidence. The court observed that 
under the present facts, the doctrine 
of res judicata also barred the intro­
duction of the contested evidence, 
but held that the necessity of exclud­
ing evidence of a former offense of 
which the defendant was acquitted 
rested on broader grounds, and did 
not depend on a strict application of 
the rules of res judicata or collateral 
estoppel. 

For Michigan cases, see infra § 5. 
Reversing a robbery conviction ob­

tained after the prosecution had been 
allowed to introduce evidence, to 
show a common scheme or plan and 
the absence of mistake or accident of 
a similar offense of which the defen­
dant had previously been acquitted 
the court, m State v Holman (1981 

L T I ^^^^ ^ ' ' ' 25 ALR4th 
•'28, held that the effect of the ac­
quittal was to render less than "clear 
and convincing" the proferred evi­
dence that the defendant committed 
the prior crime, and that the proba­
tive value of such evidence could not 

§5 AoMissiBiLm—OTHER OFFENSE 
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case on trial, the jury would have to 
infer that, despite the acquittal, the 
defendant was nevertheless guiliv of 
the prior crime, and that no such 
inference can properly be drawn from 
an acquittal, particularlv from an ac­
quittal based on evidence insufficient 
to sustain a guilty verdict. The court 
held that in order to avoid requiring 
a defendant to defend himself a sec 
ond time againsi a charge of which he 
has been previouslv acquitted, it was 
necessarv to adopt the rule that evi­
dence that the defendant committed 
an alleged cnme oiher than that for 
which he was on trial should not be 
admitted when he has been acquitted 
of such alleged other crime. 

For Texas cases, see infra § 6. 

III . View that evidence may be 
admissible 

§ 5. Rule of relevance 
The fbllowing cases apply the rule 

either explicitly or by implication' 
that otherwise rclevani and admissi­
ble evidence of another offense is not 
rendered inadmissible by the fact that 
the defendant was tried and acquitted 
of that offense, excepl to the extent 
that the acquittal may be a factor to 
be included in balancing the proba­
tive value of lhe evidence againsi its 
prejudicial impact, and in determin­
ing the threshold question as to 
whether the evidence of the other 
offense is sufficiently convincing to 
warrant its admission; and, with very 
lew exceptions, the balance was found 
to weigh in favor of the probative 
value of the evidence. 

US—Holt v United Slates (1968 
CAIO Okla) 404 F2d 914, cert den 
393 US 1086, 21 L Ed 2d 779, 89 S therefnr^ K J -''"-"cc couiQ noi 393 US 1086, 21 L Ed '̂ d 779 89 s 

ttsTr^rdicral^'^ect'on'^ ^ d ^ T ^ f ' ' ^ ' ^ ^ ' 967 2 '̂ L Ed 
The%iu'11^^^^^^^^^^ 570' S Ct 1303 (prosecution 
dence to have any releyance in , Z ^' P""*^̂ '̂'"'? counterfeit money; 

e any relevance in the prior acquittal on similar charge; evi-
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dence,^ to show intent, admissible); 
United Slates v Burkhart (1972, CAIO 
Kan) 458 F2d 201 (recognizing rule); 
United States v Addingion (1973, 
CAIO Kan) 471 F2d 560 (recognizing 
rule); King v Brewer (1978, CA8 
Iowa) 577 F2d 435, cert den 440 US 
918, 59 L Ed 2d 468, 99 S Ct 1238 
(prosecution for robbery; prior ac­
quittal of other robbery; evidence, to 
rebut alibi, admissible);^' United 
States v Van Cleave (1979, CAIO 
NM) 599 F2d 9.54 (prosecution for 
transportation in interstate commerce 
of stolen truck; prior acquittal of re­
ceipt and concealment of same truck; 
evidence, as part of res gestae, admis­
sible). 

For Fifth Circuit cases, see § 6, 
infra. 

For Sixth Circuit cases, see § 6, 
infra. 

Ala—Ex pane Bayne (1979, Ala) 
375 So 2d 1239, on remand (Ala 
App) 375 So 2d 1244 (prosecution 
for assault with intent to commil mur­
der; prior acquittal on same charge 
with respect to second victim on same 
occasion; evidence, as pan of res ges­
tae, admissible). 

Robinson v Slate (1959) 40 Ala 
App 101, 108 So 2d 188 (prosecution 
for possession of gun after commis­
sion of crime of violence; prior ac­
quittal of possession, "some time 
ago," of pistol; evidence, for unspeci­
fied purpose, admissible); Smith v 
State (1981, Ala App) 409 So 2d 455 
(rape prosecution; prior acquittal of 
similar rape; evidence admissible to 
show defendant's identity). 
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For contrary, earlier, Alabama au­
thority, see inf^ra. 

Alaska—Ladd v Slate (1977 
Alaska) 568 P2d 960, cert den 435 US 
928, 55 L Ed 2d 524, 98 S Ct 1498 
and (ovrld on other grounds Giaco-
mazzi v Stale (Alaska) 633 P2d 218) 
(prosecution for murder; prior acquit­
tal of another murder; evidence, to 
show intent and motive, admissible); 
Piesik v State (1977, Alaska) 572 P2d 
94 (retrial of charges of lewd acts 
toward child and assaull and battery; 
acquittal at first trial on sodomy 
charge; evidence pertaining lo sod­
omy admissible since also relevant to 
charged offenses). 

Cal—People v Gnffin (1963) 60 Cal 
2d 182, 32 Cal Rpir 24, 383 P2d 432, 
revd on other grounds 380 US 609 
14 L Ed 2d 106, 85 S Ct 1229, 5 
Ohio Misc 127, 32 Ohio Ops 2d 437, 
reh den 381 US 957, 14 L Ed 2d 730, 
85 S Ct 1797 (recognizing rule); Peo­
ple V Griffin (1967) 66 Cal 2d 459, 58 
Cal Rptr 107, 426 P2d .507 (prosecu­
tion for murder; prior acquittal relat­
ing to similar attack on olher victim; 
evidence, to show intent, admissible); 
People v Vaughn (1969) 71 Cal 2d 
406, 78 Cal Rptr 186, 455 P2d 122 
(recognizing rule); People v Beamon 
(1973) 8 Cal 3d 625, 105 Cal Rptr 
681, 504 P2d 905 (pro.secution for 
robbery and kidnapping; prior acquit­
tal of similar hijacking of truck; evi­
dence, for identity and intent, admis­
sible). 

People V Follette (1925) 74 Cal 
App 178, 240 P 502 (prosecution for 
perjury before grand jury; prior ac­
quittal of uttering forged bail bonds; 

20. For the sake of brevity, the exact 
nature of the contested evidence is nol 
always specified in the parenthetical 
summaries, but in all cases the evi­
dence referred to therein is evidence 
that showed or related to the other 
offense of which the defendant had pre-
944 

viously been acquitted. 

21. For an earlier state court decision 
relating to the same conviction, see State 
V RinfT.('975, Iowa) 225 NW2d 337, infra. 

For Kighth Circuit cases applying other 
rules, see infra. 
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evidence, to show motive, admissi­
ble); People y Lachuk (1935) 5 Cal 
App 2d 729, 43 P2d 579 (recognizing 
rule); People v Spahn (1938) 28 Cal 
App 2d 294, 82 P2d 474 (recognizing 
rule); People v Raleigh (1948) 83 Cal 
App 2d 435, 189 P2d 70 (recognizing 
rule); People v Lewis (1951) 105 Cal 
App 2d 208, 233 P2d 30 (recognizing 
rule); People v Fox (1954) 126 Cal 
App 2d 560, 272 P2d 832 (recogniz­
ing rule); People v Simms (1956, 1st 
Dist) 144 Cal App 2d 189, 300 P2d 
898 (recognizing rule); People v Lan­
caster (1957, 1st Dist) 148 Cal App 
2d 187, 306 P2d 626 (recognizing 
rule); People v Huston (1958, 2d 
Dist) 156 Cal App 2d 670, 320 P2d 
175 (recognizing rule); People v 
Brown (1959, 4th Disi) 168 Cal .\pp 
2d 549, 336 P2d 1 (recognizing rule); 
People v Crisafi (1960, 2d Dist) 187 
Cal App 2d 700, 10 Cal Rptr 155 
(prosecution for rape and kidnapping; 
prior acquittal of similar rape; evi­
dence, to show nonconsenl and dis­
tinctive behavior pattern, admissi­
ble);" People V Massev (1961, 1st 
Dist) 196 Cal App 2d 230, 16 Cal 
Rptr 402 (prosecution for burglary; 
Jjrior acquittal of similar burglary; 
evidence, to show intent, admissible); 
People v Douglas (1966, 2d Dist) 246 
Cal App 2d 594, 54 Cal Rptr 777 
(recognizing rule). 

For earlier California cases apply­
ing other rules, see infra. 

Ga—Taylor v State (1932) 174 Ga 
•''2, 162 SE 504 (ovrld on olher 
grounds Wood v State, 219 Ga 509, 

134 SE2d 8) (prosecution for bribery; 
prior acquittal of similar offenses; evi­
dence, to show intent and method, 
admissible). 

Lee v Slate (1910) 8 Ga App 413, 
69 SE 310 (prosecution for illegal 
prescription of cocaine; prior acquit­
tal of similar offenses; evidence, to 
show intent and state of mind, admis­
sible); Johnson v Slate (1936) 54 Ga 
App 260, 187 SE 679 (prosecution 
for operating lottery; prior acquittal 
of similar offense; evidence, for un­
specified purpose, admissible);" 
Hodges V Slate (1952) 85 Ga App 
617, 70 SE2d 48, cen dismd 209 Ga 
283, 71 SE2d 543 and cen den 344 
US 903, 97 L Ed 698, 73 S Ct 283 
(prosecution fbr operating criminal 
lottery; prior acquittal of similar of­
fense; evidence, to show plan and 
knowledge, admissible); Dandridge v 
State (I9()4) 109 Ga App 33, 134 
SE2d 814 (recognizing rule); Rivers v 
Slate (1978) 147 Ga App 19, 248 
SE2d 31 (prosecution for rape; ac­
quittal of similar rape; evidence, to 
show identity, admissible); Jenkins v 
State (1978) 147 Ga App' 21, 248 
SE2d 33 (prosecution for rape, bur­
glary, and armed robbery; prior ac­
quittal for similar attacks; evidence, to 
show identity, admissible). 

For Georgia cases applying other 
rules, see infra. 

Ill—For Illinois cases, see § 6, in­
fra. 

Ind—McCartney v Stale (1852) 3 
lnd 353 (prosecution for forgery; 

22. In later proceedings relating to the 
xame conviction, the Ninth Circuit Court 
"} Appeals, in Crisafi v Oliver (19ti8, (:.\9 
C«l) 396 F2d 293, cen den 393 US 889, 
- . 1- Ed 2d 167, 89 S Ct 208. infra § 7, 
'"""led the denial of the defendant s 
•ipplication lor a writ of habeas corpus. 

23. This case was distinguished bv the 
:n Vaughn v State (1950) 83 Ga 

App 124, 62 SE2d 573, cert dismd 207 
Ga 583, 63 SE2d 357, an isolated Georgia 
case apparentiv out of line with the cur­
rent Georgia rule, which applied the doc­
trine of res judicata to the question under 
annotation, emphasizing that the facts be­
fore it involved a charged and uncharged 
offense which had both ariien from a 
single transaction. 

945 
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prior acquittal of passing counterfeit 
bills; evidence, to show guilty knowl­
edge, admissible). 

Iowa—State v Pierson (1927) 204 
Iowa 837, 216 NW 43 (prosecution 
for receiving deposits while bank in­
solvent; prior acquittal of embezzle­
ment; evidence, to show knowledge, 
admissible); Stale v Thompson (1949) 
241 Iowa 16, 39 NW2d 637 (prosecu­
tion for conspiracy lo defraud; prior 
acquittal on similar charge based on 
other specific claims; evidence, lo 
show knowledge and intent, admissi­
ble); Stale V Leahy (1952) 243 Iowa 
959, 54 NW2d 447 (prosecution for 
assaull wilh intent to commit great 
bodily injury; prior acquittal relating 
lo shooting incident; evidence, as part 
o f res gestae, admissible); Slate v 
King (1975, Iowa) 225 NW2d 337 
(recognizing lule);^'' Slate v Suiiclades 
(1981, Iowa) 305 NW2d 491 (recog­
nizing rule). 

Kan—For Kansas cases, see infra 
8 6. 

Ky—Bingham v Commonwealth 
(1948) .308 Kv 737, 215 SW2d 845 
(prosecution lor unlawful possession 
ol whiskey for sale; prior acquittal of 
other sales; evidence, to show knowl­
edge and consent, admissible). 

Md—For Maryland c;ises. see § 6, 
infra. 

Mich—People v Johnston (1950) 
328 Mich 213, 43 NW2d 334. 20 
ALR2d 1001 (prosecution lor accept­
ing bribe; prior acquittal of accepting 
other bribes; evidence, lo show in­
tent, admissible); People v Oliphant 
(1976) 399 Mich 472, 250 N\V2d 443 
(prosecution for rape; prior acquittal 
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of similar rapes; evidence, to show-
plan OI scheme and intent, admissi­
ble) ." 

People V Corbeil (1977) 77 Mich 
App 691, 259 NW2d 193 (prosecu­
tion for delivery of amphetamines and 
possession with intent to deliver of 
marijuana; prior acquittal of similar 
deliveries to same police agents; evi­
dence, to show intent, inadmissible); 
People V Bolden (1979) 92 .Mich App 
421, 285 NW2d 210 (prosecution lor 
armed robbery; prior acc|uittals of two 
sexual assaults and robberies; evi­
dence, lo show identity, admissible); 
People v Bolden (1980) 98 Mich App 
452, 29f) NW2d 613 (prosecution for 
crimituil sexual conducl and armed 
robbery: prior acquittal of similar of­
fense; evidence, to show identity, ad­
missible). 

For Michigan cases applving other 
rules, see infra. 

Mo—State v Millard (1922, Mo) 
242 SW 923 (prosecution for murder; 
prior iicquittal of other murder; evi­
dence, as part of res gestae, admissi­
ble); Stale y Vainer (1<)59, Mo) 329 
SW2d 623. cen den 365 US 803. 5 L 
Ed 2d 460, 81 S Ct 468 (prosecution 
for imirder; prior acquittal of anoiher 
murder, same occasion: evidence, to 
show deliberation and as pan of res 
gestae, admissible); Stale v Cooksev 
(1973, Mo) 499 SVV2d 485 (recogniz­
ing rule). 

Neb—Koeiugsleiii v Slate (1917) 
101 Neb 229, 162 NW 879 (prosecu­
tion lor accepting bribes: acquittal of 
accepting other bribes; evidence, to 
show system or plan, admissible); 

24, For the decision lelaling lo the 
delendant s federal habeas cor|)us ap|)lica-
tion, see King v Brewer (1978. C.A8 Iowa) 
577 F2d 435, cert den 440 US 918, 59 L 
Ed 2d 468, 99 S Ct 1238, supra. 

25. For later proceedings in this same 
946 

case, relali\e lo the defendant's applica­
tion for federal habeas corpus relief, see 
Oliphant v Koehler (1979, CA6 Mich) 594 
F2d 547, cert den 444 US 877, 62 L Ed 
2d 105, 100 S Ct 162, supra. 
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Williams V State (1929) 118 Neb ^81 
224 NW 286 (recognizing rule). " ' 

NJ—State V Vormark (1971) 117 Nf 
Super 315, 284 A2d .549, vacated, in 
part on olher grounds 61 NJ 202, 293 
A2d 668 (prosecution for conspiracy 
IO obtain money under false pre­
tenses and for substantive cnme-
pnor acquittal on similar charges- evi­
dence, to show knowledge, common 
scheme, motive, and intent, admissi­
ble); State V Schlue (1974) 129 NI 
Super 351, 323 A2d 549 (prosecutior! 
for obsiriiction of justice: pnor ac­
quittal of bnberv; evidence, to show 
n T i ^ ' admissible); State v Slocum 
(1974) 130 NJ Super 3.58, 327 A2d 
244 (prosecution lor robbery and as­
sault and battery; prior acquittal of 
breaking and enienng victim's store 
on earlier occasion; evidence, to show 
n o v r f ' ,^,^"i'^-^'We): Slate v Zarmsky 
(1976) 143 NJ Super 35, 362 V^d 
611. affd 75 NJ 101, 380 A2d 685 
(prosecution for murder; prior acquit-

'elating lo other instances when 
defendant tned to lure girls into car-
evidence, to show identity and to 
'legate olher explanations of victim's 
disappearance, admissible). 

For New Jersey cases applying 
"iber rules, see infra. ' 

. ,^Y-1'0'- New York cases, see ^ (i 
mira. ' 

NC-For North Carolina cases, see 
s (). infra. 

• r - ^ : : ; ^ ' ' " ' " " ^ " ^ i " " ĉ -*?) ,56 ND 
-'17 NW 531 (prosecution for 

•'•'•^"ig false entries in bank's books-
l"<'>- acquittal of embezzlement; evi-

• '̂Ke, to show knowledge, motive, 
•"Id intent, admissible). 
, ,!^^'^~^^^i(^rson V State (1917) 96 
; ; ' " -St 90, 117 NE 1(̂ 9 (prosecution 
' ,4rand larceny of auiomobile; pnor 

, <^f".al of larceny of other aut^mo-
Mh,:,,,"'"^''';'*-'' ' ° ^how common 
" I j ' i i e or plan, admissible). 
Ur—State v Smith (1975) 271 Or 
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294, 532 P2d 9 (prosecution for rob­
bery; pnor acquittal of other robbery-
evidence, to show Identity and intern' 
admissible). 

For Oregon cases applying other 
rules, see infra. 

M Q L T ? ^ ! " , ? " " ' " ' ' ' * ' ' ^ " Manuszak 
(1944) 155 Pa Super 309, 38 A'>d 355 
(prosecution for various gambling of­
fenses; pnor acquiual on other gam­
bling charges; evidence, to show 
course of conduct, admissible). 

^^~'^taie v Houston (1829) 17 
SCL 300 (prosecution lor uttenne 
and publishing forged promissory 
note; pnor acquittal on same charge 
with respect to different note; evi­
dence, lo prove scienter, admissible). 

Va—For Virginia cases, see 8 6 
infra. ^ ' 

Wis—State y Feela (1981, Ann) 101 
Wis 2d 249, 304 NW2d 152 ( ^ S C - ' T I . 

tion for armed robbery, attempted 
murder, and conspiracy to commit 
armed robbery; prior acquittal of 
theft of van; evidence, to show oven 
act of conspiracy, admissible). 

In a prosecution for possession of 
counterfeit money, the trial coun did 
not err in admitting fingerprint evi­
dence from the record of a previous 
tna of a .similar charge, the court 

' ^"''^-^^ S'̂ f^^ (19«8, 
CAIO Okla) 404 F2d 914, cen den 
393 US 1086, 21 L Ed 2d 779, 89 S 
Ct 872, reh den 394 US 967 L Ed 
2d .570, 89 S Ct 1303, no.wirhsiand-
ing the fact that ihe previous trial had 
resulted in a directed verdict of ac­
quittal. It is well settled, the coun 
said, that in a counterfeiting case evi­
dence of the passing of similar coun­
terfeit notes on other occasions is 
admissible on the question of criminal 
intent, such evidence not being ad­
mitted to establish or disestablish the 
existence of a cnminal violation based 

947 
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solely on the previous acts. The courl 
held that since the directing of a 
verdict is a negative sort of conclu­
sion based on a finding of the failure 
of the prosecution to sustain ils bur­
den of proof, it does not preclude 
using evidence to assist in demon­
strating intent as lo a subsetiuent 
independent act. The coun empha­
sized that the jury had been correctly 
instructed as to the limited considcia-
tion lo be given lhe other crime evi­
dence. The conviction was affirmed. 

Although an earlier decision of a 
district court wiihin the Eighth Circiiii 
had applied lhe judicial doctrine of 
collateral estoppel to resolve a similar 
question,^' the courl, in King v 
Brewer (1978, CAS Iowa) 577 F2d 
435, cen den 440 US 918, 59 L Ed 
2d 468, 99 S Ct 1238, apparently 
rejecting the application of collateral 
estoppel where only the evideniiaiy 
raiher lhan the ultimate use of previ­
ously litigated facts is involved, held 
that the collateral estoppel doctrine, 
as embodied in the constitutional 
protection against double jeopardy, 
was nol violated when, al the trial lor 
one of two armed robberies, evidence 
of lhe Olher robbery of which the 
defendant had previously been acquit­
ted, was introduced in rebuttal of lhe 
defendant's alibi leslimony which had 
covered the time period of bolh rob­
beries. The courl went on to say that 
even under the "expanded" doctrine 
of collateral estoppel, barring even 
the merely evidentiary use of previ­
ously litigated facts, the evidence was 
admissible since the jury could have 
based ils earlier acquittal on issues 
olher lhan the ones the defendant 
sought to foreclose, bul the courl did 
nol explain clearly what such other 

issues might have been. The court 
affirmed the summary denial of the 
defendant's application for a writ of 
habeas corpus, after the affirmance by 
the slale supreme court of his armed 
robbery conviction." 

Although earlier Alabama auihority 
had appeared lo recognize the appli­
cability of the doctrine of collateral 
estoppel to the question of the admis­
sibility of evidence of another offense 
of which the defendant had been ac­
quitted,^" the court, in Robinson v 
State (1959) 40 Ala App 101, 108 So 
2d 188, stated that the fact thai a 
delendant in a criminal prosecution 
has been acquitted of anoiher offense 
does nol render evidence of such 
prior offense inadmissible if such evi­
dence is otherwise competent. Al­
though the defendant had been ac­
quitted some lime ago of a charge of 
possessing a pistol, his cross-examina­
tion—al his trial for owning or pos­
sessing a pistol after conviciion of a 
crime of violence—was held admissi­
ble over his counsel's objection. The 
court's decision was rested on the 
additional ground that the defen­
dant's counsel, after raising the objec­
tion, waived i l by admitting that the 
defendant had been tried and acquit­
ted in the former case. 

The coun, in Piesik v State (1977, 
Alaska) 572 P2d 94, held that the 
trial coun, during the retrial of 
charges of lewd acts towards a child 
(fellatio) and assaull and battery, did 
not err in permitting testimony which, 
the defendant contended, pertained 
to a sodomy charge of which he had 
been acquitted at the first trial. The 
disputed testimony, concerning the 
lowering of the 9-year-old victim's 
underpants and the presence of 

26. United States v Halbrook (1941, DC 
Mo) 36 F Supp 345. 

27. See Slate v King (1975, Iowa) 225 
948 

NVV2d 337, supra. 
28, See Mitchell v State (1903) 140 Ala 

118, 37 So 76. 
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sperm on them was, the coun held 
also directly relevant to the fellatio 
charge, and its prejudicial impact was 
outweighed by its probative value 
Ihe coun stated, moreover, thai the 
e\idence was not barred bv the doc­
trine of collateral estoppel' since the 
acts testified to had not necessanly 

been determined in the defendant's 
favor at the first mal. The court 
tioled, however, that it was rescrvintr 
'he issue of collateral estoppel's ap 
plication to foreclose proof of eviden-
iiai-y as well as ultimate facts for a 
case m\olying an attempt to "broadly 
'•'-•i't.gaie ' a charge to which a verdict 
" acquittal had been returned and 
uliere the issue was, therefore, appro-
|3naicly raised. 

Stating that evidence concerninij 
previous cnmes relevant to the proof 
of ;' maienal fact other than the crim-
'nal disposition of the defendant is 
' | " l rendered inadmissible bv the fact 
' Kit the defendant was acquitted of 
'he prior off,.,,,,. j^^^^^j ̂  

^';"e (19//, Alaska) 568 P2d 960 

§5 

- ' " i " no ^'^^ ^28, 55 L Ed 2d 
••^- l - 98 S Ct 1498 and (ovrld on 

f " l ' " d s Giacomazzi v State 
'Alaska) 633 P2d 218), held that un-
< •̂' 'he circumstances, and in light of 
'l'^-factual complcvitv of the case (he 
i""bative value of evidence of a prior 
'""•^Icr of which the defendant' had 

a«iumed, which tended to show 
'̂  defendant's possible intent and 

. " ^^"'̂  '•̂ •'̂ Pcct to the charged 
"̂ '<_-r. outweighed its potential p m -

'nipact, and that there 'had 
', "<) abuse of discretion by the 
.It'dge .n admitting the evidence 

^ • " 'ough earlier California author-
d recognized the applicability of 

, io^'rme of collateral estoppel to 
; l-'cstion under annoia.io^- the 

People v Gnffin (1967) 6(3 

-9. See People v Frank (1865) 28 Cal 507. 
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.R4ih 934 

507 held ,h it, m accordance with tfie 
settled rule that competent and other­
wise admissible evidence of another 
crime is not rendered inadmissible by 
reason ol the defendant's acquittal of 
thai cnme. there was no error, in a 
inurder prosecution, in the admission 
of evidence of a subsequent attack bv 
the defendant on another victim even 
though tha, attack had been ,he sub­
iect of a rape prosecution in a Mexi­
can court resulting in acquittal Hie 
similarities between the two cnmes 
had made the evidence of the subse-

'he delendant had intended to com-
'"'- .ape.and that the victim's injuries 
had not been received accidentally 
Bu the coun held that the tnal coun 
had erred prejudicially in excluding 
evidence that the delendaiu had been 
-qm.ted of ,he subsequent cnme, 

the d (''• r ' " - "̂̂ ^̂ •'••dingK- reversed 
the delendant s murder conviction. 

In a prosecution for robbery and 
kidnapping fo,- purposes of robbery 
arising ou, of ,he hijacking of a liquoi' 
de iveiv truck the mere lact ,ha, the 
delendant had been acquiited of , 
prior hijacking suffered bv the same 
victim did not render evidence of the 
prior hijacking inadmissible, the court 
held, ,n P c p l f v Beamon (197^) 8 
C^:k162.5 105 Cal Rptr (is 1,^04 
1 2d 905, where evidence of the ac­
quittal was also received and where 
the jui-v was instructed as to the lim­
ited u.se lor which that evidence was 
available. The court held that ,he 
evidence was matenal on the issue of 
Identification of the defendant, m 
fi,ijhl of the victim's recognition of the 
defendant as the perpetrator of the 
prior hijacking, and where the com­
mon mark of the Identical perpetrator 
an:. :deiiiical victim in both events 
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was so distinctive as to add support 
to the inference that the defendant 
was the person who perpetrated both 
hijackings. The court further held 
that the probative value o f the evi­
dence outweighed any undue preju­
dice. 

While one Georgia decision has 
taken the view that the doctrine of res 

judicata is applicable, under some 
circumstances, to the question under 
annotation,^ the Georgia rule appears 
to be, as expressed in Jenkins v State 
(1978) 147 Ga App 21, 248 SE2d 33, 
that otherwise admissible evidence of 
another offense is not rendered inad­
missible by the fact of an acquittal. In 
the Jenkins Case, involving a prosecu­
tion for rape, burglary, and armed 
robbery, the testimony of two female 
witnesses olher than the prosecutrix 
as to like attacks on them by the 
defendant was properly admitted on 
the issue of the perpetrator's identity, 
the court held, notwithstanding the 
fact that the defendant had been ac­
quitted of a charge brought bv one of 
the other victims. The author of the 
opinion stated that this conclusion 
was required bv the decision in Tav­
lor V State (1932) 174 Ga 52, 1(52 SE 
504 (ovrld on olher grounds Wood v 
State, 219 Ga 509, 134 SE2d 8), su­
pra, even ihough he continued to 
disagree wilh the reasoning of that 
case, refernng to his dissent in Rivers 
V Slate (1978) 147 Ga App 19, 248 
SE2d 31, supra, for a discussion of 
the grounds of that disagreement. 

In McCanney v Slate (1852) 3 Ind 
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30. In Vaughn v Slate (1950) 83 Ga 
App 124. 62 SE2d 573, cen dismd 207 
Ga 583, 63 SE2d 357, it was held that the 
doctrine ol res judicata operated to ren­
der inadmissible, at the trial of a charge 
that the defendant had uttered a forged 
instrument, expert handwriting testimony 
.showing that the defendant had been the 
orger, where al the firsi trial under whai 

950 

353, lhe coun held that the admissi­
bility of evidence of similar offenses 
at a trial on charges of forging a bank 
bill was not affected by the fact that 
the defendant had been acquitted of 
such offenses. 

The theory of res judicata is con­
fined to ultimate facts and does not 
extend to evidentiary ones, the coun 
held, in Slale v Thompson (1949) 
241 Iowa 16, 39 NW2d 637, and 
there was therefore no error in the 
admission, at the trial o f the defen­
dant, a county officer, for conspiracy 
to obtain money f rom the county by 
false pretenses and with intent to 
defraud, of evidence concerning cer­
tain claims approved for payment 
which had been the basis of a previ­
ous similar charge of which the de­
fendant had been acquitted. The ju ry 
at lhe second trial was instructed to 
consider the evidence at issue onlv as 
bearing on the defendant's knowledge 
and intent in making the alleged mis­
representation as to the specific claim 
on which the indictment was predi­
cated. The defendant's conviciion was 
reversed on other gn)unds. 

Noting that at a irial fbr unlawfully 
possessing whiskey for sale evidence 
as to other sales was introduced and 
thai the defendant had been acquitted 
of charges involving these other sales, 
the court, in Bingham v Common­
wealth (1948) 308 Ky 737, 215 SW2d 
845, staled that the fact o f acquittal 
would not bar the introduction of 
leslimony as to the other sales in the 
present tnal to show that the defen-

had originally been a two-count indict­
ment the delendant had been acquitted of 
forgery of the instrument. The court dis­
tinguished the facts in the case before it 
Irom those under consideration in John­
son v State (1936) ,54 Ga .App 260, 187 
SE ()79, on the ground that here the two 
olfenses had ansen from a single transac­
tion. 
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dant had knowledge that liquor was 
being sold on the premises and that 
he was consenting to such sales, but 
deemed it unnecessary to elaborate 
on that phase o f the case since the 
defendant's conviction was reversed 
lor lack of proof as to the sale 
charged. 

Although it was held in one Michi­
gan intermediate appellate coun deci­
sion^' that an acquittal made il impos­
sible lor the prosecution to establish 
the first requirement of the similar 
;icts statute, a showing of substantial 
evidence that the defendant commii­
ied the other crime, the Michigan 
rule appears to be represented by lhe 
decision in People v Oliphant (197()) 
399 Mich 472, 250 NW2d 443, in 
which the coun held that evidence o f 
prior acts to show the scheme, plan, 
or system of the defendant in raping 
the complainant in a manner and 
under circumsiances which gave the 
appearance of consent was bolh rele-
vani and material and was not ren­
dered inadmissible by the lact that 
lhe defendant had been acquiited o f 
liipc with respect to lhe prior inci­
dents. The coun stated, as a general 
lule, that otherwise compeient evi­
dence of other crimes is not rendered 
inadmissible by the fact of an acquit-
lal. The courl declined to adopt the 
expanded version of collateral estop­
pel which holds that the doctrine pre-

§5 O T H E R OFFENSE 
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eludes even the merely evidentiary 
use o f previously liligaied facts, and 
held, accordingly, that the doctrine 
was not implicated in the present 
case. The conviction was affirmed. 

The admission, over the defen­
dant's objection, of testimony to a 
kil l ing by the defendant immediately 
after the murder for which he was 
being tried was held proper, in Slale 
y Millard (1922, Mo) 242 SW 923, 
although the defendant had been ac­
quitted of the later kil l ing. The coun 
relied on an exception to the rule 
precluding the admission o f evidence 
ol other olfenses, since the two 
crimes had been committed under 
such circumstances as to constitute 
one coniinuous accomplishment o f a 
common design. As to the contention 
that the acquittal o f the delendant 
rendered testimony concerning the 
olher offense inadmissible, the coun 
pointed out that such a contention 
could be supported only on the 
ground that such testimony would put 
the defendant in double jeopardy, but 
that it did not put him in jeopardy of 
the crime of which he had been ac­
quitted, his jeopardy being o f the 
crime Ibr which he was being tried. 
Noting ihat on the admission of ihe 
testimony of the other offense the 
defendant subsequently offered and 
the court admitted in evidence the 

31. People V Alkins (1980) 96 Mich 
\PP "172, 293 NW2d ()7I. In the Atkins 
'•:ise, a murder prosecution, evidence of 
•"'Oilier inurder allegediv commiiied bv 
'fie defendant was properly excluded bv 
I fie I rial courl in a preirial ruling, under a 
Y'lil.ir acts statute requinng, inter ;ilia, a 
- lowing of substantial evidence that ihe 
'lylendant committed ihe other crime, 
wlicre the defendaiii's previous trial for 

other murder had ended in a directed 
|<^'ditl ol acquittal. As ar;':!:i;(,nal grounds 
' '" "s decision, the court held that, given 
""• naiure of the defense, neither motive 

nor intent, ihe issues to which the other 
olfense was assertedly relevant, was at 
issue, and ihat it could find no abuse of 
discretion by the trial judge in ruling that 
the probiiiive value of the evidence was 
outweighed by its prejudicial effect. 

32. Sec Oliphant v Koehler (1979, CA() 
Mich) 594 F2d .547, cert den 444 US 877 
62 L Kd 2d 105. 100 S Ct 162, infra § 6,' 
in which the United States Court of .Ap­
peals for the Sixth Circuit, in a subse-
quciii proceeding, iiffirmed the denial of 
lhe riefeiidant's application for a writ of 
habeas corpus. 
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record of the acquittal, the courl 
pointed out that the admission of the 
record of acquittal was |)roper in that 
it tended lo remove any inference 
that might otherwise have been drawn 
by the jury as to the effect of the 
testimony of the oihei- offense. 

Even ihough the defendant had 
been acquitted of the murder of one 
of two men whose bodies were found 
together in a field, evidence concern­
ing all the circumstances in both 
deaths was held admissible by the 
courl, in Stale v Varner (1959, Mo) 
329 SW2d 623, cen den 365 US 803, 
5 L Ed 2d 460, 81 S Ct 468, at the 
defendant's trial on a charge of mur­
der of the olher man, in view of the 
fact that both men came to their 
deaths under such circumsiances as lo 
constitute one single continuous ac­
complishment of a common design, 
and that the facts were so intimately 
related and the crimes so nearly con­
current that proof of one could not 
well be made without a showing of 
the facts lending to establish the 
other. The court also pointed out that 
i f the killing of two people is all a 
pan of one transaction the evidence 
as lo bolh deaths is competent, not 
because it shows anoiher crime, but 
because the single transaction circiiin-
staniially bears on and establishes 
deliberation, if nol motive: and that, 
being all of a pan of one transaction, 
it was appropriate that witnesses, 
from photographs and personal ob­
servation, detailed the location, rela­
tive distances, and positions of the 
bodies, and described the wounds, 
and related other connected physical 
circumsiances. 

In a prosecution of a county attor­
ney for receiving bribes to permit 
disorderly houses to operate, evi­
dence of payments from one particu­

lar person was held, in Koenigstein v 
State (1917) 101 Neb 229, 162 NW 
879, to be admissible as tending to 
establish the system or plan under 
which the defendant received the spe­
cific bribes charged, although the de­
fendant had previously been tried and 
acquiited on charges of receiving 
bribes from this person. The fact of 
acquittal was not res judicata as to the 
facts involved, the courl said, since 
these involved issues merely collateral 
to the issue of the defendant's inno­
cence or guilt in the former trial, and, 
while the delendant could nol again 
be placed in jeopardy for the offense 
there charged, no jeopardy as to that 
offense resulted from the admission 
of lhe evidence. It was funher held 
that evidence of the defendant's ac­
quittal in the previous trial should 
have been admilled in the present 
trial. 

l l was held, in Williams v Slate 
(1929) 118 Neb 281, 224 NW 286, 
that noiwiihslanding the defendant's 
acquittal of charges of practicing 
medicine without a license on occa­
sions other than those specified in the 
information, evidence as to the fads 
which had been the basis of the for­
mer prosecution was competent, to 
show scheme and purpose, at the trial 
on a like charge predicated on other 
facts. I l may be noted, however, that 
the court also held that the evidence, 
though competent had it been prop­
erly adduced, was improperly brought 
out on cross-examination of the de­
fendant's husband. 

Although an early New Jersey case*" 
had apparently recognized the appli­
cability of the doctrine of collateral 
estoppel to the question under anno­
tation, the court, in Stale v Slocum 
(1974) 130 NJ Super 358, 327 A2d 
244, held that evidence of criminal 

33. State v Robinson (1838) 16 NJL 507. 
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acts for which a defendant has previ­
ously been acquitted is admissible 
where it tends to demonstrate motive, 
intent, identity, absence of mistake, or 
l^lan, and affirmed a conviction lor 
robbery and assaull and battery. The 
defendant urged error by the trial 
judge in the admission of the testi­
mony of the victim that some 5 years 
previous to the charged offense the 
defendant had broken into and 
robbed her store and that she had 
testified againsi him at the trial of the 
earlier offense. The trial judge had 
fully cautioned the ju ry as to the 
limited purpose of such testimony to 
show a possible motive, and detailed 
the course of the prior proceedings, 
which had ultimately resulted in the 
defendant's acquittal. The coun held 
thai the probative value of the testi­
mony far outweighed any potential 
lor prejudice. 

In State v Heaton (1927) 56 N D 
357, 217 NW 531, involving a piose-
ciition against a bank officer for mak­
ing false entries in lhe books of the 
bank, evidence of a systematic course 
of falsification on the part of the 
delendant by which a fictitious bal-
;iiice was maintained in the books was 
held admissible lor the purpose of 
showing the defendant's motive ;ind 
iiiteni in making the entries, although 
the evidence tended to show embez­
zlement by the delendant, a charge of 
which he had been acquiited after a 
'rial based substantially on the same 
c\idence. The defendant's conieniion 
iliat the former acquiual constituted 
'es judicata with respecl to the facts 
I " ciuesiion was rejected by the court, 
ll was further held that the trial court 
I'loperly excluded the defendant's 
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offer of evidence of his former acquit­
tal. 

The coun, in Slate v Smith (1975) 
271 Or 294, 532 P2d 9, held that 
acquittal alone, ihough i l mav lessen 
the probative value of evidence of 
another offense, does nol render it 
inadmissible.^'' The court rejected the 
defendant's argument ihal the acquit­
tal of the other offense lessens ils 
probative value lo such an extent as 
to render it inadmissible when bal­
anced against ils unquestioned preju­
dicial impact. The court stated that 
acquittal establishes only ihal a jurv 
did nol find the delendant lo ha\e 
been j^roved guilty beyond a reason­
able doubt of the offense charged, 
and that to be admissible, evidence of 
other conduct need not be estab­
lished beyond a reasonable doubt. 
The dis|juled evidence in the presenl 
case, admitted to show intent and 
idem ily, related to a j j r ior robbery of 
which the defendant had previously 
been acquitted. .Although holding that 
the evidence of the prior robbery was 
properly admitted, the coun held that 
the defendant had been entitled lo 
counter the slate's evidence of her 
participation in the other offense by 
showing that she had been acquitted, 
and that the trial judge committed 
reversible error in excluding the fact 
ol the defendant's acquiual. 

The court, in State v Feela (1981, 
.App) 101 Wis 2d 249, 304 NW2d 
152, held, in light of the policies 
underlying the doctrine of collateral 
estoppel as applied in the criminal 
setting, that the doctrine does nol bar 
the use of a previously litigated issue 
as an evidentiary fact in a subsequent 
trial, and affirmed convictions for 
armed robbery, aiiempied murder. 

34. Ihough ihis apparenllv re|5i-esents 
'111' current rule in Oregon, one isolaled 
'•'•̂ e. Siaie v Dewev (1956) 206 Or 496: 
- '̂1-' P2d 799, OUI of line with the rele­

vance iipproach, recognized the applica-
hility of collateral estoppel to the question 
linder annotation. 

if 
li 
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and conspiracy to commit armed rob­
bery notwithstanding the fact that evi­
dence o f lhe defendant's theft of a 
van, of which substantive charge he 
had previously been acquiited, was 
admitted to show an overt act of the 
charged conspiracy. 

§ 6. Collateral estoppel test 
The courts in the fol lowing cases 

applied, or recognized the applicabil­
ity of, the doctrine o f collateral estop­
pel™ in delermining the admissibility 
of evidence of anoiher offense, other­
wise relevant to some genuine issue 
in dispule, in light of the defendant's 
acquittal of the olher offense, some 
courts concluding, under the particu­
lar circumsiances presented, that the 
evidence was admissible and others 
that i l was nol . 

US—United Stales v De Angelo 
(1943, CA3 NJ) 138 F2d 466 (disap­
proved on other grounds .Ashe v 
Swenson, 397 US 436, 25 L Ed 2d 
469, 90 S Ct 1189) as staled in 
United States v Venable (C.A3 Pa) 
585 F2d 71 (prosecution for conspir­
acy to commil robbery; prior acquittal 
o f robbery; government estopped to 
prove defendant was present at and 
participated in robbery); United 
Slates y Simon (1955, CA3 NJ) 225 
F2d 260 (disapproved on oiher 

grounds Ashe v Swenson, 397 US 
436, 25 L Ed 2d 469, 90 S Ct 1189) 
as Slated in United Stales v Venable 
(CA3 Pa) 585 F2d 71 (prosecution for 
guilty possession of stolen turkeys; 
prior acquiual of receiving stolen tur­
keys; evidence imputing to defendant 
guilty knowledge at lime turkeys de­
livered, as part of chain of proof on 
possession charge, inadmiss ib le ) ; 
Yawn v United States (1957, CA5 Fla) 
244 F2d 235 (prosecution for con­
spiracy to violate provisions of Inter­
nal Revenue Code; prior acquiual of 
possession o f unregistered distillery; 
government estopped to allege as 
oven act possession of same distill­
ery); United States v Mavburv (1960, 
CA2 NY) 274 F2d 899 (recognizing 
rule); United Stales v Kramer (1961, 
CA2 NY) 289 F2d 909 (prosecution 
for conspiracy to commit burglary 
and to receive stolen property; prior 
acquittal of substantive offenses; evi­
dence of substantive offenses, to show 
knowledge , inadmiss ib le ) ; Un i t ed 
States V Feinberg (1967, CA2 NY) 
383 F2d 60, cen den 389 US 1044, 
19 L Ed 2d 836, 88 S Ct 788 (recog­
nizing rule; rule not applied because 
successive prosecutions involved dif­
ferent sovereigns); United States v 
Fiiedland (1968, CA2 NY) 391 F2d 
378, on remand (SD NY) 316 F Supp 

35, The United Slates Supreme Court, 
in Ashe v Swenson (1970) 397 US 43('). 25 
L Ed 2d 469, 90 S Ct 1189. defined 
collateral estoppel as meaning that 
". . .when an issue of ultimate fact has 
once been determined by a valid ;md final 
judgment, that issue cannot again be liti­
gated between the same parties in any 
future law suit." 

In some of the cases in this section 
courts used the term res judicata rather 
than collateral estoppel, and no al tempt 
has been made to conform the terminol­
ogy where no distinction turns on the use 
of one raiher than the olher of these 
r'-- hly interchangeable phrases. 
954 

The applicability of the court-made 
doctrine ol collateral estoppel to criminal 
cases had been recognized prior to the 
decision of the United Slates Supreme 
Coun, in Ashe v Swenson (1970) 397 US 
436, 25 I . Ed 2d 469, 90 S Ct 1189, 
holding that the doctrine is actually an 
ingredient of the Filth .Amendment pro-
lection againsi double jeopardv. For the 
purposes of this annotation, there appears 
lo be no diflerence belween the content 
and scope ol collateral estoppel in ils 
constitutionally mandated as opposed to 
its court-made form, and accordingly no 
differentiation between the cases has been 
made on this basis. 
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•^59, affd (CA2 NY) 44 1 F9H at^r'^'^^ 

t ' i ^ i ' i ^ rule- is iiV ^-^^ 
' '-̂ '̂ tJe noi preserved)-

^'•een y United States (1970) ^ 8 
App DC 184, 426 F2d 66 Tosecu 
tio" for robbery and assauk nno, 
aequ.ttal of unauthonzed u e o a 
vehicle; evidence,- as pan o ' es ges 
tae, inadmissible); Uniied Sta e f y 
> p a s (1971, CA3 NJ) 445 . d 

ecu able ledger of bank; prior acquit­
tal of conspiracy ,o make lal.se emr es 

since not only intended to establish 

S m a h ' S / i ^ ' ^ ^ S ' ) ^ United sla!:!;^ 
Smith (1971, CA4 Va) 446 F2d '̂ 00 
'ecognizing rule; successive prosc-cu 
-ns mvolv.ng different soveragns)-

m'Z 'r^S'^t 
rohl,..,.. ^ (prosecuiion for 

, , i J ^viucncc, to show course 
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'̂•'̂ '̂v s o J i h J T"-'"^ evidence is no 
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"1 all cases the evidence .e-
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for breakmg and entering with intent 

s s - X o ' - o " ' ^ " pnor'acquitiTl'o" 

inadmissible); Blac burn v" r ' " ' ' 
('975, CA5 Fla) 5IO l4d 1014 " l ' 
den ( C A 5 n a ) 5 , 7 , , , ' | g V ( p L c : ' 
t'o" for breaking and ente me and 
attempted cnme against natu e.^ri?" 
acquittal of similar offense; ev'den ' 
^,show Identity, inadmissible; ru " of 
^ k f d S "P^^- ^Pf^'''^^ -troactively) 
53 - d ' ^ ^ ^ ^ CA2 NY) J-'d ()94, cen d fn 429 [JS i m a 
50 L Ed 2d 756. 97 S C, 7 « j 
(di-.agrced „iih Unucd Sla eJ v H 
"=ndcz ,CA9 Cal, 572 F2d " 8." 

J . r „:.id 7'"""" "sin" crt,;d',s",r''r c "r-̂  
(1977. CA5 Tex, 548 R d n s w n r t ' 

r™,cad„,Js'..i;:̂ ;''3dU 
a 9u,„ed on „u,er ba i ,) , 

«5Us,,8,,,rE",if^'7^c„^^^^^^^ 
f476 (prosecution for nv ^„ 

pnor acquittal of conspity '^ 

S r o l ' T " / ^ ' ^ " ng'his i v exto -
t'on ol payoffs; evidence of payoffs 

Wa.,wH,h.a978.CA5'F'/a, '568'F2d 

! ^ ! i ^ : z ! ! : : ! ! j ; ^ ^ import 
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and possess cocaine; acquittal at first 
trial of substantive counts; evidence 
bearing on conspiracy admissible 
since jury could have acquitted on 
other basis); United States v Dav 
(1978) 192 App DC 252, 591 F2d 86 i 
(prosecution for making of sawed-olf 
shotguns and for murder; prior iic­
quittal on counts relating lo robbery 
and forceful laking of automobile: 
governmenl estopped from using evi­
dence contrary to facts essential to 
judgment of acquittal): Oliphant v 
Koehler (1979, CA6 Mich) 594 F2d 
-547, cen den 444 US 877, 62 L Ed 
2d 105, 100 S Ct 162 (piosecuiion 
for rape: prior acquittal of similar 
rapes; testimony of prior victims, lo 
show plan or scheme, admissible 
since jury could have acquitted on 
other basis); United Slates v Mespoii-
lede (1979, CA2 NY) 597 F2d 329 
(prosecuiion lor conspiracy to distrib­
ute cocaine; prior acquittal of posses­
sion of cocaine with intent to distrib­
ute: evidence of possession inadmissi­
ble): United Slates v Nelson (1979, 
CA5 Fla) 599 F2d 714 (retrial on 
substantive count of possession of 
narcoiics; acquittal ;it first trial of 
conspiracy to distribule narcotics; 
go\ernmeiit estopped from using evi­
dence indicating partici|)ati<)ii in con­
spiracy); Uniied Stales v Mock (1979, 
CA5 Fla) 604 F2d 341, 80-1 USTC 
119184, later app (CA5 Fla) 640 F2d 
629. 81-1 USTC 119288 (prosecution 
for income lax evasion; prior acquittal 
of conspiracy to import and distribule 
marijuana; government estopped 
from establishing defendaiii's involve­
ment in conspiracy during period al­
leged in prior indicimeni); Uniied 
States V Lee (1980, CA5 Fla) 622 F2d 
787, reh den (CA5 Fla) 633 F2d 582 
and cen den 451 US 913, 68 L Ed 2d 
303, 101 S Ct 1987 (recognizing rule: 
issue not ripe for adjudication); 
United States v Keller (1980, CA3 Pa) 
956 
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624 F2d 1154 (prosecuiion for con­
spiracy to distribute controlled sub­
stance; prior acquittal for subsequent 
narcoiics transactions; evidence, to 
undermine entrapment defense, inad­
missible); Uniied Slates v Castro 
(1980, CA7 111) 629 F2d 456 (prose­
cution for heroin possession; prior 
acquittal of conspiracy to distribute 
heroin; evidence of conspiracy inad­
missible); United States v De Vincent 
(1980, CAI Mass) 632 F2d 147, cen 
den 449 US 986, 66 L Ed 2d 249, 
101 S Ct 405 (prosecution on charges 
relating to extortionate credit transac­
tions; prior acquittal on protection 
racket conspiracy charges; evidence of 
battery, alleged as overt act of con­
spiracy, admissible since jurv could 
have acquitted on other basis); Uniied 
States y Caucci (1981, CA5 Fla) 635 
F2d 441, cen den 454 US 831, 70 L 
Ed 2d 108, 102 S Cl 128 (recognizing 
rule): Uniied Slates v De La Torre 
(1981, CA5 Tex) 639 F2d 245 (recog­
nizing rule): Uniied States v Mock 
(1981, CA5 Fla) 640 F2d 629, 81-1 
USTC 119288 (prosecution for in­
come tax evasion; prior acquittal of 
marijuana conspiracy; evidence of 
drug transaction on dale outside in­
clusive dales of conspiracy, admissi­
ble): United States v Griggs (1981, 
CA5 Fla) 651 F2d 396 (recognizing 
rule); Benson v Superior Courl Dept. 
of Trial Coun (1981, CAI Mass) 663 
F2d 355 (recognizing rule; issue not 
ripe for adjudication); United Slates v 
Kalish (1982, CA5 Tex) 690 F2d 
1144, reh den (CA5 Tex) 689 F2d 
190 and cen den (US) 74 L Ed 2d 
958, 103 S Ct 735 (recognizing rule). 

Uniied Slates v Morse (1926, DC 
NY) 24 F2d 1001 (prosecution for 
conspiracy to devise scheme to de-
l'-v,;d through use of mails; prior ac­
quittal on unspecified charge; govern­
inent estopped to contradict facts al­
ready adjudicated); United States v 
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Carlisi (1910, DC NY) 32 F Supp 479 
(recogm/iiif/ rule); Uniied States v 
Dockerv M943, DC NY) 49 F Supp 
907 (reco^^riizing rule; issue not ripe 
lor adjudif ;,iion): Uniied States v Per-
rone (19.->8, DC NY) 161 F Supp 252 
(recognizing/ rule; issue not ripe for 
adiudicaiif>ri;; United States ex rel. 

I riaiio V Superior Coun of New Jer­
sey, Law Div. (1975, DC NJ) 393 F 
Supp 1061, affd without op (CA3 NJ) 
523 F2d 1052, cert den 423 US 1056, 
46 L Ed 2fl 645, 96 S Ct 787 (recog­
nizing rule; issue nol ripe for adjudi­
cation); United Stales v Gurnev 
(1976, .Ml) l-'la) 418 F Supp 1265 
(retrial ol charge of making false ma-
lerial det fiuaiions to grand jury; prior 
;ic(|uiltal on five of seven counts 
(liarging various violations of federal 
hiw: goveinment estopped as to speci­
fied issues in evidence); Uniied Slates 
V Mulhenii (|(J81, SD Ga) 529 F Supp 
9Hi (recognizing rule); Petrucelli v 
Siniih (19H2, WD NY) .544 F Supp 
627 (prosecution for murder; acquit-
lal at liist llial of murder of anoiher 
viciim in s;ime shootout; evidence, as 
p;iil ol res gestae, improperly admii-
'cd wiihout informing jurv of acquil-
Ull) . 

lor cases from the Fifth, Sixth, and 
Scveinh Circuits applving differeni 
"lies, see infra. 

'•'or Higliil, Circuit 
Mipra. 

Ala—for Alabama cases, see § 5, 
•̂ upra. 

Cal for California cases, see § 5 , 
M i | ) r ; i . 

Colo—i.,.,,pi^^. V Kernanen (1972) 
1/8 Colo •_):}.4, p2d 8 (lecogniz-
'";-; rule). 

Del—State v Heitter (1964, Sup) 57 
"'•1 595, 'J():5 A2d 69, 9 ALR3d 195 
'l""seciiti()t, for manslaughter by mo-
"' vehi< jj.- |„io,- acquittal of reckless 

''"^ nrunk driving; manslaughter 
' "" Id noi |,o predicated on reckless 

§6 

cases, see § 5, 
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or drunk driving, ihough prosecution 
could proceed on basis of speeding). 

For inconsistent, earlier, Delaware 
authority, see infra. 

Ga—For Georgia cases, see § 5, 
supra. 

Ill—People v Haran (1963) 27 111 
2d 229, 188 NE2d 707 (prosecution 
lor crime against nature; prior acquit­
tal of rape on same occasion; govern­
ment estopped lo show, as part of res 
gestae, act of intercourse); People v 
Ulnch (1963) 30 111 2d 94, 195 NE2d 
180 (prosecution for taking indecent 
liberties wilh child; prior acquittal on 
same charge relating to different vic­
tim; evidence not subject of estoppel, 
since jury could have acquiited on 
other basis, but still inadmissible be­
cause probative value outweighed by 
prejudicial impact). 

People v Bricker (1977) 48 111 App 
3d 452, 6 III Dec 661, 363 NE2d 190 
(recognizing rule); People v Kennedy 
(1978) 60 III App 3d 947, 18 III Dec 
345, 377 NE2d 830 (retrial of rape 
ch;irge; acquittal at first trial of 
ch;iige of deviate sexual assault; evi­
dence admissible since jurv could 
have acquitted on olher basis); People 
V Bninning (1981) 95 111 App 3d 673, 
51 111 Dec 173, 420 NE2d 587 (prose­
cution for rape and deviate sexual 
assault: prior acquittal of unlawful 
possession of weapon; evidence, to 
rebut defendant's denial of ever hav­
ing owned gun, inadmissible). 

For inconsistent Illinois cases, see 
infra. 

Kan—State v Irons (1981) 230 Kan 
138, 630 P2d 1116 (prosecution for 
aggravated robbery; acquittal of simi­
lar robbery; evidence, to show plan 
and identity, inadmissible). 

For Kansas cases applying other 
rules, see infra. 

Md—Bell V Slate (1881) 57 Md 108 
(superseded by statute on olher issue 
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as Slated in Wilson v State. 239 Md 
245, 210 A2d 824) (prosecution lor 
forgery of check; prior acquittal for 
uttering another forged check; evi­
dence, lo show guilty knowledge, ad­
missible since jury could have acquit­
ted on other basis); Scarlett v Stale 
(1953) 201 Md 310, 93 A2d 753, cen 
den 345 US 955, 97 L Ed 1377, 73 S 
Ct 937 (prosecution for conspiracy to 
violate lottery laws: prior acquittal on 
substantive olfense; evidence admissi­
ble since jury could have acquitted on 
olher basis); Powers v Slale (1979) 
285 Md 269, 401 A2d 1031, cen den 
444 US 937, 62 L Ed 2d 197, 100 S 
Cl 288 (recognizing rule). 

Wise V Stale (1981) 47 Md App 
6,56, 425 A2d 652, cen den 454 US 
863, 70 L Ed 2d 163, 102 S Ct 322 
(prosecution for inurder; prior acquit­
tal or conspiracy to commit inurder 
relating to different victim; evidence, 
lo show motive, admissible since jury 
could have acquitted on other basis). 

For .Maryland cases applying other 
rules, see infra. 

Mont—Slate v Hopkins (1923) 68 
Mont 504, 219 P 1106 (pro.secution 
for robbery; prior acquittal of grand 
larceny; evidence, to show intent, ad­
missible, bul jury should have been 
instructed that record of acquittal 
proved conclusively that other offense 
not committed). 

NJ—For New Jersey cases, see § 5, 
supra. 

NY—People v Cornier (1964) 42 
Misc 2d 963, 249 NYS2d 521 (recog­
nizing rule); People v Minion (1967) 
54 Misc 2d 552, 283 NYS2d 73 (re­
cognizing rule); People v Chang 
(1976) 86 Misc 2d 272, 382 NYS2d 
611 (prosecution for promoting ob­
scenity; prior acquittal of consensual 
sodomy; evidence, as part of single 
episode, admissible since jury could 
have acquiited on other basis). 
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For New York cases applying other 
rules, see infra. 

NC—State v McKenzie (1977) 292 
NC 170, 232 SE2d 424 (recognizing 
rule; issue not preserved). 

For North Carolina cases applying 
other rules, see infra. 

Or—For Oregon cases, see § 5, su­
pra. 

Tex—Sluan v State (1978, Tex 
Crim) 561 SW2d 181 (prosecution lor 
rape; pnor acquittal of similar rape: 
evidence, to show nonconsenl, inad­
missible); Dedrick v State (1981, Tex 
Crim) 623 SW2d 332 (prosecution for 
robbery; prior acquittal of other rob­
bery; evidence, to show identitv, inad­
missible). 

For Texas cases applying other 
rules, see infra. 

Va—Simon v Commonwealth 
(1979) 220 Va 412, 258 SE2d 567 
(prosecution for vehicular manslaugh­
ter; prior acquittal of driving under 
inffuence of alcohol; evidence, to pro­
vide one basis for manslaughter 
charge, inadmissible); Rhodes v Com­
monwealth (1982) 223 Va 743, 292 
SE2d 373 (prosecution for manufac­
turing PCP: prior acquittal of posses­
sion of PCP; evidence admissible be­
cause jury could have acquiited on 
Olher basis). 

For Virginia cases applying olher 
rules, see infra. 

A jury, by ils verdict of not guilty 
on a robbery charge, had determined 
adversely to the government the 
questions whether the defendant was 
presenl at and participated in the 
robbery as the driver of the car, and 
the governinent was therefore es­
topped from relitigating those ques­
tions at a subsequent trial on a 
charge of conspiracy to commit the 
robbery, the court held, in United 
States v De Angelo (1943, CA3 NJ) 
138 F2d 466 (disapproved on other 
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grounds Ashe v Swenson 397 IIS ih^ i , . „ 
43(i, 25 L Ed 2d 4(i9 9( S Ct 1 18̂ )) A , ^ode, which 
as stated in Un ed t u e s v VV.' bh I ' f " ^ ' " ^ ' ^ 'he 
(CA3 Pa) 585 F2d 7 levers^i he d ' i ' " ' ' 
..t'dgmeni of convict- 'n l ^ i ^ o l ^ r m ^ ^ h : ' ^ : : n S u ' " ' ' 
a new tnal. The coun emnhisl.n.l , i unregistered distillery 
that the ..rmer ac Z l l ^ : : j " ^ : ; r ^ ^ ' ^ ^ 1 ^ ^ ' I r ' ^ ^ i ' 
bar to the prosecuiion of,he conspii- doubted th^t , h . eould not be 
acv indictment, but laiher th ,t , s u''"^.^ ^'^^ 
decision was based on n 1 challenged evidence over vig-

" • ' ' " '^ - ' - ^ and timely objection had been dence which accords to the accused 
the ri,ght lo claim finality with lespect 
lo a laci previously determined on a 
previous tnal. The court also noted 
thai ll had not been necessai v for the 
government, in light of evidence that 
the defendant's coconspirators com­
muted oven acts, to have proved that 
itie defendant was an actual perpeira-
lor of any of the overt acts alleged 

I l i f , U 1 , . o I lie court thus made clear that I w- s T ' ] ' P''"'*.̂ '̂ ^"'"" ""^er an indict-
" ' the view that for collatenil ^^^^ '^ ^ - P ' -"<'t of the view that for collateral 

estoppel to apply, the lact assertedlv 
precluded must be an ultimate lact in 
the second prosecution. 

Although earlier Fifth Circuii 
cases^ had applied ihe rule of rele­
vance ,o the question under annoia­
iion, without reference to collateral 

, r , v^^jcciiuii naa oeen 
harmful to the defendant, and re­
versed the conspiracy conviction. 

•̂ Ihe prior acquittal of the defen­
dant on eight counts charging sub­
stantive offenses in connection with 
the burglanes of two post offices pre­
cluded the -government from present­
ing evidence of the defendant's par­
ticipation in the burglaries at a subse­
quent prosecution under an indict-
m f n i / T n , - „ - ; „ „ . 

. . .^ ._».,uiii,> Ul conspir-
in,g to commil the cnmes of which he 
liad been acquitted, and additional 
counts ol receiving the stolen prop­
erty and conspiracy to receive it the 
nor ' i n t ' " ^'" ' '^^ Kramer 
(1961, CA2 NY) 289 F2d 909 At the 
second tnal the government had been 
permuted to present evidence of the 
h l l i - ( r - i f w * . ^ . w . „ „ I . estoppel, and .m fiue la r T ' " " ' ' T ' " ' ' ^ ' ^ ' ^ ' ' ^ 'he 

also did so,- the c irr ; t ' i l t r i i m ''^ ^'^'-^'^'nt to the receiving 

n'le's represented I" tie holcl^ g [i::';:.^,:^';^ '''''t''^^ 
ti^e coun m Yawn v Untied States ' u ^ ^ ^ ^ ^ ' ^ ' ^ V ^"d as lie coun in \awn v United States 
(f'-'^w, CA5 Fla) 244 F2d 235, thai 
Hie government was precluded as a 
matter of law bv the doctnne of col-
'a'eral estoppel from attempting to 
establLsh the precise lact of' posses-

a result ol the trial judge's ruling that 
the government was nol limited in its 
proof of overt acts to onlv those acts 
charged in the indictment which 
seemingly m recognition of a possible 
double jeopardy problem, did not 
i n r l i i n * ^ tU^:^ I 1 • 

Mon of an unl^g^t^-ed d. 11̂ ^ aJ' ' ; ' y T ^ ^ P ^ ^ ^ P^^^lem, did no, 
le,ged as an over^ acfin i I'tio n" T u l ^ ' ^^^rghnes themselves. 

39. While the coun m Yawn was applv­
ing collaieral c-stoppc-l as a judical doc-
liine. It should be noted that the Filth 
( ircuit has since made clear its view that 
such application is constitutionallv man­
dated. See Wingate v Wainwright (1979 
CA5 Ma) 464 F2d 209 infra. 

C\^! 'A^"rMi ' ' ' r : / ^""ed states (1902, 
S, les M )O0^^^-'^^ VVoodnian v United Tialcs (i;)29, C.A5 ex) 30 F''d 48'> 
den 279 US 855, 73 1. Ed 9^7, ̂ ^ 5 ^ 

^ - L S ' 2 ^ ' f . n 9 s c i ^ ; ; . ' ' ^ ^ ^'^ 

II I, 

m 

1 •! 

II 
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basis ol lhe trial judge's view that the 
difference in the charged olfenses re­
lieved the government of ain bar. 
The court emphasized that the usual 
difficulties in determining what issues 
were actually determined l)\ a general 
verdict of iicquittal were not present 
in lhe case at issue, since ii was clear 
that the acquittals had determined 
that the defendant did not burglarize 
the î ost offices and was not responsi­
ble lor whoever did. fhe court re­
jected the arguiiieiil that collaieral 
estopi^el applies in criminal cases only 
when the fact assertedly precluded is 
an ultimate fact in the second prose­
cution, necessary to a finding of guill. 
The coun stated that a delend;int 
who has satisfied one jurv that he had 
no responsibility lor a crime ought 
not to be forced to convince anoiher 
ol ihis e\en in a trial where in theory 
the prf)secutif)ii need not ha\e ten­
dered the issue. The court noted that 
its hcjlding was limited to situations 
involving a second criminal trial relat­
ing to the same course of conducl as 
the first, and thai it was nol required 
lo decide what the resull should be in 
c;ises when the second charge is lor 
an unrelated crime as to wliich evi­
dence ol the first charge is somehow 
relevant. The court reversed the judg­
ments of ccjnviciion and rlirected ver­
dicts ol acquittal as to the conspiracy 
counts, and ordered new trials on the 
remaining counts. 

The court, in United States v Smith 
(1971, CA4 Va) 446 F2d 200, re­
jected the defendant's contention that 
in a lederal prosecution lor the un-
lawlul possession of a mone\ order 
stolen from the mails the prosecution 
was collaterally eslojjped from pre­
senting evidence, over defense objec­
tion, as lo the defendant's negotiation 
on the same day of a . ;ond money 
order allegedly stolen from the same 
envelope notwithstanding the fact 
960 
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that the defendant had been tried and 
acquitted in slate courl on a charge of 
entering the second money order. 
The coun held, hrst, that although 
the constitutionally mandated doc­
trine of collateral estoppel was indeed 
applicable in criminal cases, the de­
fendant's collateral estoppel argu­
ment was unavailing because the two 
prosecutions had been undertaken by 
different sovereigns not in privity with 
one another. Moreover, the court 
stated that ils decision was also inan-
dated by the fact that the defendant, 
not having introduced inlo the record 
a transcript of the stale trial, had 
made it impossible lo ascertain what 
lacts had been concluded adversely to 
the state in the earlier prosecution, 
and had failed to carry lhe burden of 
pn>ving ihai the lacts he sought lo 
exclude had been necessarily deter­
mined by the former judgment of 
iicquittal. The court stated that given 
the inapplicabiliiy under the circum­
stances of the collateral estoppel doc­
trine, the determination as to the 
admissibility of lhe evidence had been 
within the area of the trial court's 
discieiioii, and while the faci of ac­
quittal had been a relevant factor in 
evaluating the probative force of the 
evidence of the other crime, the trial 
judge had nol been bound to accept 
the acquittal as conclusive. The court 
agreed with lhe trial judge that -the 
evidence of the other crime furnished 
part of lhe context of the charged 
crime and had clearly been admissible 
IO show that the delendant had pos­
sessed the money order referred to in 
the indictment and had knowledge 
that it had been stolen. 

Reversing the denial of an applica­
tion for writ of habeas corpus, the 
court, in Wingate v Wainwright 
(1972, CA5 Fla) 464 F2d 209, held 
that harmful constitutional error was 
committed in the course of a state 
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. mm robbery tnal when over defense 
objection the prosecution was allowed 
";. P'" '̂̂ :"' 'dence, for the purpose 
of showing a "course of conduct " of 

pnor robberies, among others 
-hich the defendant had been 

"••eel and acqui„cd. The coun re-
lec.ed the state's argumen, ,hat the 
issue _of double jeopardy ,s properl 
a'sed "niv .n cases involving null,iple 

""secuiions ansing out of ,he same 
"ansciction or offense. The cour' 
Mated that I , could perceive no mean! 
"Infill difference m the qu:.litv of 
leopardv to which a delendaiu i 

-^tthjected when ,he state ,t 
'e.np.s to prove his guilt bv relitig;,-

a settled fact issue between a 
elM.gated issue iha, ,s an "uliimate'' 

' '" ' • and one that is merely an "evi-
deniiarv ' fact in ih„ . i 
lion Th,. ^ -̂̂ ond prosecti-
' " " i - I fie coun noted ,hat the state's 

'he o,her cnmes consisted o 
lestimony of the victims as wdl as 

.. of an-estmg and investigating of^ 
''< e's. and that the iranscnp, of ,es„ 

'ending ,o establish' the o l er 
'-••es Has more than twice as lo g 
"e I i a i i s c n n i , . r . . ' 
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l l , , . ,,. '»"-e as long as 
; '•;"'senp, ofiestimonv rela.iv? ,o 

dime charged. The coun ,|so 
;;;"[; - . - d . m holdmg ,he ernL n 

"a\e been harmless, the proseciii 
'-'^ anonieVs heavy reliance m h ; 

;;Phat.c and m par, impiope, 

- '^^ P-ol of the 

Although an earlier decision of a 

" had admitted evidence of a 

' e. and without reference to col-

lla::??^""" ' ' ' ' applicability of 

on u n d " ' : : / ^ ' ^ " - ' ' - - 'he 

C T M ' ; " Ohphant V Koehler (1979 

of the testimony of two rebuttal wit' 
nesK^s whohad been complam^ i^ ^ 
pilot lape prosecutions resulting „" 
the same ddendant s acqmttal Was 
held not ,<> have conffictc-d wuh £ 
eonstitutional protection agam dou 
hfe jeop^irdv and not ,o have been 
haired bv collateral estoppel Th 
eourt therelore affirmed thc^dema of 
tf^e d,,endant s application for T l ^ 

^^':^^?.r-nSrK;j--
=T;h:rgS-^^^^^ 

e em defendant to orchestrate 
e ents surrounding the rapes in order 
'o 'ncrease the d.fhcultv of s h o w l 
"onconsent, the coun pointed 
'hat since the junes which ha pren 
ouslv acquitted the defendant ou d 
a c done so after conduding both 

^ ^" 'he delendant had orchestrated 

lu i i S ^ "̂ 1̂ — h d 
Ultima dv consented, the state prose 
et'tor bv introducing ,he pnor' com 
P'-"-. 's- tesiimonv liad ^ot oug^i' 
" 'ef-'igate anv issue previously de 

term.nedin.he defendant's favor 
Where the trial of a two-couni in 

d.ctmeiu had resulted m a verdict of 
not gu.ltv on the first count, cha g n ' 
possc-ssion of cocaine with mtem t f 
distribute, and a hung jury ^ " the 

d r bute cocaine, ,he introduction of 

tne reina of ,he conspiracy charge 

: '"1."-^ or Z ii;;;-™ ™d„ 2^;,-;';;;—;«c„ ,,ad ^on^i.^Z'SS TZ 
coJIaco^al esloppel elemera ol .he 
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constitutional protection againsi dou­
ble jeopardv, the court held, in 
United States v Mespoulede (1979 
CA2 NY) 597 F2d 329, reversing the 
conspiracy conviction. The courl 
stated that it is firmly established that 
the governmenl is precluded from 
relitigating an issue decided in a de­
fendant's favor by a valid final judg­
ment, and thai collateral estoppel is 
not limited to the situation in which 
the fact sought to be reliiigaied is 
essential to conviction and thus must 
be proved beyond a reasonable 
doubt. The court noted thai in the 
case befbre it, proof of the defen­
dant's possession of cocaine on the 
occasion in question was not a sine 
qua non of conviction at the conspir­
acy retrial, since lhe statute under 
which the charge was brought did not 
reqtiiie the prosecution to prove any 
oven act, and since the evidence was 
ol only one of many instances of the 
defendant's actual possession of co­
caine. Before reaching its decision, 
the courl closely analyzed the plead­
ings, evidence, and jurv instructions 
in the first trial before concluding 
that the basis of the jury's verdict had 
necessarily been that the defendant 
had not possessed the cocaine on the 
occasion charged, rather than, for ex­
ample, that he possessed the cocaine 
but without any intent to distribute. 
Finally, the coun rejected the govern­
ment's contention thai the principles 
of collateral estoppel were inapplica­
ble to the retrial of charges contained 
in a mullicount indictment. 

Reversing a conviction on two 
counts of income tax evasion and 
remanding for a new tnal, the court, 
in Uniied States v Mock (1979, CA5 
Fla) 604 F2d 341, 80-1 USTC 1| 9184, 
later app (CA5 Fla) 640 F2d 629, 81-
1 USTC II 9288, held that the prose­
cution had bcl.:,-! collaterally estopped, 
under ihe double jeopardv clause of 
962 
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the United States Constitution, from 
arguing or trying to establish that the 
defendant had been involved in a 
conspiracy to import, possess, and 
distribute marijuana during the pe­
nod alleged in an earlier conspiracy 
prosecution which had resulted in the 
defendant's acquittal. The court 
noted thai the government's primary 
witness at the tax irial had also been 
the chief witness at the conspiracy 
trial, that the prosecutor's dosing ar­
gument in the tax trial had referred 
several times to the conspiracy, and 
that in fact the prosecution had based 
Its case on the very theory that the 
defendant had derived income from 
the conspiracy of which he had al­
ready been acquitted. After retrial, 
the coun, in United Slates v Mock 
(1981, CA5 Fla) 640 F2d 629, 81-1 
USTC II 9288, affirmed a conviction 
on two counts of income tax evasion, 
holding that the testimony of a prose­
cution witness concerning a drug 
transaction had not been barred by 
the constitutional doctrine of collat­
eral esloppel noiwiihslanding the fact 
that the defendant had previously 
been acquitted of a marijuana con­
spiracy charge involving ihe same 
persons as coconspirators, since the 
transaction was alleged lo have taken 
place Oil a date some 6 weeks after 
the end of the penod during which 
the conspiracy had been alleged to 
have been in existence. The court 
held that because of the discrepancy 
in dates, the defendant failed to show 
that the disputed testimony con­
cerned facts relating to the particular 
conspiracy of which he had earlier 
been acquitted. 

In a prosecuiion for conspiracy to 
distribute a controlled substance, the 
introduction of evidence of subse­
quent narcotics transactions which 
had been the basis of a prior fedeiai 
prosecution resulting in acquittal was 
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harred bv the judicial doctnne o U o l 
a'era estoppel, the court held ,' 
L^n.edStat^ Kd,er(l98(),CA3V;:; 

''-ct I 1.̂ 4, leversmg a judgment 
of conviction. Evidence ol he <nhe 

eiions had been the has s of 

' u Z d T T ' ' " "̂ '̂  ^̂ '-dan 
de;:::e''i:t"^;rf'-

111 inc eailier prosecution TS 
•" 'he one at lssuc^ ,he defend ha" 
adiniited distnbuting a com ol ed 
- .stance bu, had ;;ieaded ^ ^ ' ^ 

uliile alluding o 
decisions ol other federal cir, u'l 
couns of appeals h<,ld.i,g ,ha he 
'•"'•^"tutional incorporation of " , | l it 
era estoppd . „o, . 
sianccs of reprosecution or multinfi. 
Prosecuiions bu, also precludes c 

etc has been pnor acquittal de­
ed to readi that constuutional -

" c , which, the court noted, had bec-̂ i 
ef. unresolved bv ,he Un ,e St ,c 

^npreme Court. Instead of basing 
de -sion on any consiitutional p,t,| 
'"""11 against double leonardv 
""P'"a.'ng co l l a t e ra l ' " : j o5 : , , ' ' \ " : 

'-hed on the coun-lS',̂ ^ 
eollatera, estoppel, point.,;. 

net bv virtue of ,he acqumal. 

- ' ^ f f ^ -en th Circuit 

-'dence of "^'^'-^'O" of 
derc id i . V T <̂ '̂ '̂̂ ês of which a 
, „ „ ; ^ ' " ; ' has been acquitted, the 

• L/nited States v Castro 
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(f980, CA7 III) (J29 F2d 45b „ , , , - , 
•he doctnne of c o l l a t e i ; i ' ^ o r ' m 
determining that evidence o T 

.^^'hich ,he defendam i^d been 
qnilled was ,o be evrl,,^^ 
ddendant s retrni c''''"^^"d, on ihc 

ciiiai ol Ihe substantive chan-e l b,. 
; - - e e u , . o „ argued ,ha, ey:; .nbslm 
'he cnoneously admiiied consoirnrv 
evidence ,here was st.ll s u f f ^ S ^ 
dence m ,he record ,o suppon he 

S^dle'dd^ d̂  -^- '- 'e :itm 
(he ou . '"-Stied that had 

d-.n:e or';i;',r:ai 
d'erebv exdtidm - - P ' - ' 

" ' h a . ^ - ; r 2 - t ~ 
easetoihe jurv. The co . i r^n "'̂ ^̂ ^̂ ^̂ ^ 
'"g a new mal held tha, there ^ ' .̂0 
the JU.v iched on m reaching us ver 

'•e-solvmg ,he subs.unue count 
Although ,he indicmen,, in an ear 

her proieci.on racket conspiracrpros 
- u i o n .gul l ing ,n acquiLl, ^ , a K : 

^ ! ^ l l : l l ; ; ; ^ _ o ^ t act a battery bv the 

!f!i 
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defendant as part of a pattern of 
extortionate activity, the government 
was not collaterally estopped from 
introducing evidence of the battery, 
to assist in proving elements of the 
offenses charged, at the subsequent 
trial of charges involving extortionate 
credit transactions, the coun held, in 
United States v De Vincent (1980, 
CAl Mass) 632 F2d 147, cen den 449 
US 986, 66 L Ed 2d 249, 101 S Ct 
405. The court affirmed the defen­
dant's convictions for violations of 18 
uses §§ 892 and 894. In reaching 
the conclusion that the prior acquittal 
did not operate as an estoppel, the 
court observed th;it in light of the 
jurv instnictions at the eailier trial a 
jury could have found either thai lhe 
beating took place but for a purpose 
unrelated to lhe charged conspiracy, 
or that it took place for the purpose 
alleged bui that there was no conspir­
acy, and that the significance of ihe 
beating in the present case was, first, 
that it took place, and second, its 
connection with the charged extor­
tionate loans unrelated to the protec­
tion lackel. 

Though an earlv Delaware case-*' 
had held evidence of an acquiifed 
offense admissible while adding that 
the weight of such evidence would 
then be totally destroyed bv the ad­
mission, also authonzed, of evidence 
ol Ihe ;icquittal, the coun, in State v 
Heitter (1964, Sup) 57 Del 595 203 
A2d 69, 9 ALR3d 195, in answenng a 
question certified by the trial coun, 
applied the doctrine of collateral es­
toppd, and held that the defendant's 
acquittal on charges of reckless and 
drunk driving operated as a finding 
that the conduct of the defendant on 

OTHER OFFENSE 
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the dav in question did not constitute 
reckless dnving and that the defen­
dant was not driving while under the 
influence, and that, accordingly, those 
issues could not be reliiigaied at the 
defendant's trial on a charge of vehi­
cular manslaughter, bul that the trial 
could proceed on counts of the man­
slaughter indictment which charged 
that the defendant had been driving 
at an unsafe speed. 

Though older Illinois decisions 
look a relevance approach to the 
question under annotation,'" these 
cases were apparently disapproved, or 
characierizt'd as stating only dictum, 
and the Illinois coun's present posi­
tion seems clearly to be represented, 
by ils decision in People v Haran 
(19(33) 27 111 2d 229, 188 NE2d 707, 
in which ihe coun held that the stale 
was estopped by the verdict of not 
guilty, returned by the jurv at the 
previous tnal of the defendant on a 
rape charge, from introducing evi­
dence of intercourse, as pan of the 
res gestae, at his subsequent trial 
under an indictment charging that on 
the same occasion and againsi the 
same victim he committed a crime 
against nature. The coun stated that 
the doctrine of estoppel by verdict 
comes into effect only where it can be 
ascertained with certainty that the 
verdict in the first case necessarily 
determined a particular fact, but that 
here, since the rape indictment had 
charged "statutory rape" and the only 
fact necessary to support a conviction 
was that the defendant had inter­
course with the victim, it could be 
stated with assurance that the verdict 
of not guilty amounted to a determi­
nation by the jury that the defendant 

43. State v fiiidal (18,54) 5 Del 488. (19.30) 342 III .56, 173 NE 779; People v 
-̂ ee Nagd v People (1907) 229 III '<'dd (1934) 357 111 133 191 NE 244 

Hnr! inr'^o 'V/^' '''^^"f"''' ' Andiiic (1922) (ovrld on other grounds People v Love 
305 III 530, 137 NE 496: People v Bartz (1968) 39 III 2d 436 235 NE2d 819) 
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did no, have iniercourse with the 
prosecuinx. The dde i idanfs convic­
tion w;is reversed.•'•'̂  

§6 

Although in an eiirlier case,-"* the 
K:.ns;.s Supreme Coun had stated 
and applied the rule (hat otherwise 
<ompeient evidence of another of­
lense IS not rendered inadmissible bv 
I he lac, of an acquittal, more recently 
'lie coun held, in State v Irons (1981) 
2:W Kan 138, (i.'50 P2d 1116 iha, 
when a pnor similar olfense is offered 
as evidence o f a panicufi.r issue of 
"la'enal lact and the ddendai i , was 
previously tried ;UK1 acquitted o f the 
offense based on a detenninatioii of 
" a i .sst.e, collateral estoppel nullifies 
'he probai.ve force of die evidence of 
l ie fonner offense and such evidence 
.should not be admitted. At the dclen-
dan, s trial, lor robberv, the prosecu-
" o " liad been allowed to introduce 
evidence, lo show plan and identitv 
d'ai the ddendaiit had committed a 
similar n,bbery o f which he had been 
a"l'_"'ted. The court h d d that smce 
a' die pnor nial , ,he delendani had 
Mcadlastlv denied commuting ,he 
" " " e and had presented ;,n alibi, ,he 
'ss'.e ol his .deiititv had been squarely 
P'esenied and the issue of h.s pariu i -
';•"!"",.;•• 'ha.' offense had been set-
ded. l h e ddendant's conviction was 
'excised. 

' ho.igh ..n isolated earlier Marv-
la"d case- had held the doctnne of 
'olfateial estoppel inapplicable to ,he 
' l"^s"on under annotation, the coun 

'^^>5 A d̂ 65!>''"^ V •''̂ P 
v^C'i' . eeit den 4.54 US 
•̂ "•5. 70 L Ed 2d 163, 102 S C, 'i'Vo 
'ep.x;sen..ng the current Maryla ; ; i 

as ,he govemmg 

: M j f 3 j " 7 r 3 ! ; T N K ? i " i ^ H 
iiilriin.r . M •'•'^-f' ^4«. llie coun. in 

• - ' c ' h c ' l m ' T , '•^'"'^P^' - ' P f ^ ' - ' " e 
"Mciec, H , P'-e^enled, seenicl 

'M<-U Haian, wiifiou, dahoralion. 
46. S.au- V Darling (19(i6) 197 Kan 

—Oi iiEK OFFENSE 
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principle. ,h:., when ,t appears sub-
slaiinalK cenain ,ha, a ju ry has al-
leadN decided a fact essential to con­
viction in lhe accused's favor, that 
particular laci mav noi be reliiigaied 
a' a subsequent tnal lor a sep^uate 
crime. I he court noted that the state 
supreme coun. in Powers y Siue 
( I f 7 9 ) 285 M d 269. 401 A2d 1031 
cert den 444 US 937, 62 L Ed '?d 

i O O S C t 288, supra, J 
called on to directly resolve ihe issue 
had cleailv indicated that it would 
•nierpie, the doctnne of collateral 
estoppel as not distinguishing be­
tween ultimate lacts and evidcmtiarv 
'acts lor purposes of relitigation Re-
lecting the argument that' collateral 
estoppel open.tes automaiicallv to bar 
all evidence of a cnme of which a 
de end.ini has previously been acquit­
ted the coun h d d that ,he doctrine 
"1 fact bars only such evidence as 
cou.n.dicts lacts necessanlv resolved 
"1 'he delendant s favor bv the prior 
verdict. AppKing this analysis tci ,he 
couiention ol the delendani in a mur­
der prosecution that the admission of 
certam lestimony had violated the 
doctrine of collateral estoppel be­
cause .1 pertained to a charge o f con-
spir.KA to commil murder of which he 
had pieMoiislv been acquitted, the 
coun h d d ,ha, ,he state was not es-
lopped lo presenl the contested evi­
dence. Ihe judgment of conviction 
was iilhrmed. 

Although .m early New York case--' 
h d d that a ddendant's acquittal o f 
another olfense was immaterial with 
'espect to the admissibility of evi 
deuce of the other offense, the coun 
m leople v Cornier (1964) 42 Misc 

-»7I, 4 19 l'2d ,S36. 

47. Bohliis V Slate (1969) 
2.56.A2d 1.S7. 

48. Rc 
Rec 166. 

Md .App 

Sn.iifi (1818) 4 NV Cilv Hall 
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:i:itTp̂ ĉ r̂ ;1ofir.lJ"S Z^.-^- '^ - -
:;r:-;r;;j:̂ l̂ĥ d̂£̂ ^̂  B^-i^^^^'i t i l t 
prior acquittal on a charge of dnvm^ cTs f ^ r \ t ' 7 ' " " ' " ' ^ " ^ " ^ 
without a hcense, since ^he q u e . Z ^ cTarg: ' n ^ cou the ld ' ."^^"^'^'^^^r 
of whether or not the defendant was the defei d a n T T a ^ 7 ' ^ ' 
operating an automobile had clearly fense of 1 - ^ '"u'^'^ de-
'Jeen at issue and resolved in h i i u , ' '^"''"-'^'^ hy failing to 
ddendant's favor at I e pno tr al don^Th ' " ^ '^'^ 
afso noted that although aTdgmTnt' t m" of ^oT." T^'P'"'''' 
m a former criminal pfosecJiion' ma hat\he acqmuaT of'a T f ' H° 

W.11 not^bar^subsequent prosecution n t r ^ ^ S S " ; : ^ ^ - ^ ^ i ; ^ 
unless the facts or issues so deter­
mined are necessarily decisive in the 
second prosecution. The court 
thereby appears to recognize that col­
lateral estoppel may operate to affect 
the admissibility of evidence even 
where the issues assertedly precluded 
are of only an evidentiary naiure with 
respecl to the charges in the second 
prosecuiion. 

Although an earlv North Carolina 
case held collateral estoppd inappli­
cable to the question under annota­
tion,^'' more recently the North Caro 
lina Supreme Court applied the doc 
tnne , , f collateral estop, el in simrhr . ''•^^""ted. The coun hdd that 
eontexi, in State v ^ ^ £ n : ^ ; n '^^ 1 'P!^^"! : ' " r^^" ' ^ ' ' - P ' ' - 'he context, in State v McKenzie (1977) 
292 NC 170, 232 SE2d 424. In tha! 
case the coun hdd that the issue ol 
whether the ddendant in a vehicular 
manslaughter prosecution was intoxi­
caied on the occasion in question had 
necessanly been answered in his favor 
by a jury verdict of acquittaf in a 
previous prosecuiion for driving un-

(OM d on other grounds State v Birck-

/ —^-v.^^ layui OI tne 
defendant by the fbrmer acquittal 
apparently making no distinction be­
tween the ultimate and evidentiary 
use of such facts. 

Although earlier Texas cases had 
applied other rules,'- the current 
no7« ' " ' ^ '!,^.'^'^d m ,Siuan y State 
(1978, Tex Cnm) 561 SW2d 181 in 
which a rape conviction was reversed 
by the court because of the erroneous 
admission, over defense objection of 
evidence concerning a prior occur­
rence involving an alleged rape of 
which the defendant had been tried 
and acquitted. The coun held that 

rule against admission of extraneous 
offenses must necessarily be to an 
occurrence which has not already 
been conclusively established by ver­
dict of acquiual to have not been an 
extraneous offense in the first place. 
Fhe court cited with approval cases 

from other jurisdictions interpreting 
the collateral estoppel doctrine to 

50. In Key v State (1875) 43 Tex 425 
lhe c_ourt apparently held that evidence of 
another offense of which the delendani 
had previously been acquilled is admissi-
966 

file only if ihe charged and uncharged 
otlcnscs arose from ihe same iran.saciion. 
And in McDowell v Stale (1941) 142 Tex 
Cnm 530. 155 SW2d 377, the court 
seemed lo state that in the context of a 
trial for unlawful possession of liquor for 
sale, evidence of prior sales is never ad­
missible where the defendant has been 
acquitted of the sales 
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preclude the evidentiary as well as the 
ultimate use ol previously litigated 
lacts. bul undertook no analysis ol 
what lads in the present case had 
necessarily been determined by the 
| j i i ( j i verdict ol acquittal. 

Likewise, the collateral estoppel 
ji i inciple was held to have been \ io -
Lued, in Dedrick v State (1981, Tex 
Cnm) 623 SW2d 332, where the 
jjiosecution at a robbery trial was 
;illowed lo iniroduce a witness' testi-
iiioiiv that had necessarily been re-
jet ted bv the jury which had | )re\ i-
ously acquitted the defendant of a 
siibseciuent robbery. The coun cited 
Siuan V State (1978, Tex Crim) 561 
SW2d 181, supra, for the proposition 
ihat the admissibility o f the evidence 
was Io be determined by application 
of the doctrine o f collateral estoppel, 
• md, accordingly, that the circum-
stiiiices of the prior acquittal had to 
he ;inalyzed to determine whether the 
issue assertedly precluded was, in 
laci, necessarily resolved. At the prior 
iriii l the robbery victim had positively 
identified the ddendant as the robber 
.md testified that during ihc struggle 
lie had seized a gun f rom the defen-
<l;iiii, which gun was introduced into 
evidence. The defense was an alibi 
lud (he defendant was acquitted. .At 

I he second trial, the same witness was 
billowed to testify ihat he had ob-
laincd ;i pistol f rom the delendani 2 
davs alter the charged robberv, and 
'hat pistol was linked lo the charged 
olfense bv a wood chip f rom lhe han­
dle found at the scene. The court 
held that the lact established againsi 
lhe state at the first trial was that the 
ddendant was not the individual f rom 
^^hom the witness had obtained the 
l"siol, and lhe prosecution was ihere-
'" 'c estopped to iniroduce the same 
I ' siimonv at the second tnal. 

— O I H E R OFFENSE § 7 
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Although an earlier Virginia case" 
had approved the admission of evi­
dence of another crime despite an 
acquittal and without reference to the 
doctrine of collateral estoppel, the 
court, in Simon v Commonwealth 
(1979) 220 Va 412, 258 SE2d 567, 
interpreted the doctrine of collateral 
estoppd to mean that the govern­
menl is barred f rom introducing evi­
dence to prove an offense lor which ;i 
delendant has been previously acquit­
ted, even though the facts necessarily 
resolved in the acquittal are not dis­
positive of an element of the offense 
charged in the second trial. Applving 
lhe doctrine to the present case, and 
concluding that the issue of the de-
lendant's intoxication al the lime of 
the accident which ga\e rise to the 
present prosecution (br vehicular 
manslaughter had necessarily been 
decided in the ddendant's favor bv 
his previous acquittal on a charge of 
operaliiig a motor vehicle while un­
der the inlluence ol alcohol, the court 
held that the prosecution should have 
been barred f rom presenting evidence 
to show that the defendant was intox­
icated while operating lhe moior \e-
hicle. The coun reversed the dden­
dant's conviciion, remanding the case 
lor funher proceedings, and noting 
that the retrial of the defendant lor 
involuntary manslaughter was not 
biirred since, to support the charge, 
the prosecution coulcl show olher acts 
of criminal negligence proving that 
the delendant operated his car in 
callous disregard of the righls of oih-
ers. 

IV. Unsettled jurisdictions on rule 
for determining admissibility 

§ 7. Ninth Circuit cases 
Some decisions bv the Ninth Cir-

1 

Illill!! 

hii 

•Tl- lavlo- • Commonwealtfi (1947) I8() Va 587. 43 SE2d 906. 
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cuil Court of Appeals have applied 
the doctrine of collateral estoppel, or 
res jiidicat;i, to the question under 
annotation, while others have taken 
the relevance approach, cither with­
out reference to collateral esloppel or 
bneflv noting its inapplicability. Thus, 
in lhe following cases, the court ap­
plied, or recognized the applicability 
ol, the doctnne of collateral estoppel 
to (he question under annotation. 

Evidence of an occasion on which 
heroin had been found in the defen­
dant's car, probative on the issue of 
the defendant's knowledge in connec­
tion with the charged crime of facili­
tating the transportation and conceal­
ment of heroin, was not rendered 
inadmissible by the fact that the de­
fendant had earlier been acquitted of 
a similar charge relating to the dis­
puted evidence, the court held, in 
Hernandez v United Slates (1966 
CA9 Cal) 370 F2d 171, and affirmed 
the ddendant's conviction. The court 
acknowledged that the doctrine of res 
judicata applies to criminal proceed­
ings and operates to conclude those 
mailers in issue which the verdict 
determined though the olfenses be 
different, but stated that since the 
record disclosed nothing more than 
the lact of acquittal, the verdict had 
been a general one, and since ihere 
was therelore no way to ascertain its 
basis, it could not be urged that ihe 
verdict operated as an esloppel as to 
the specific facts or issues the defen­
dant sought to exclude. The court 
stated that despite the acquiual, 
therelore, the matter of admission of 
the disputed evidence had been ad­
dressed to the sound discretion of the 
tnal judge, and that his conclusion 
concerning the relevancy of the evi­
dence, together with his repealed lim­
iting insiructions, had not constituted 
an abuse of discretion. 

Similarly, in United States v Powell 
968 
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(1980, CA9 Cal) 632 F2d 754, the 
court recognized the applicability of 
the doctnne of collateral estoppel 
where, after the delendani had been 
acquitted at a previous trial on a 
charge of possession of marijuana 
with intent to distribule, the govern­
ment sought to allege, as two of ten 
oven acts alleged in an indictment for 
conspiracy to possess and distnbute 
marijuana, that the defendant had 
made and received payment for a 
delivery of marijuana which had been 
one of the bases of the previous pros­
ecution. Although noting that a no­
nappealable order of the trial courl, 
refusing to strike lhe contested overt 
act allegations, was involved, and that 
It therefore lacked jurisdiction to rule 
squarely on the issue, the coun 
clearly indicated its view that the gov­
ernmenl was barred from alleging the 
overt acts in question since the defen­
dant's earlier acquittal had necessarily 
been based on a jury finding that lhe 
governmenl had failed to prove its 
case as to the defendant's possession 
ol the marijuana involved in that de­
livery: But the coun affirmed the de­
nial of the defendant's motion to dis­
miss the indictment in its entirety, 
noting that eight of the overt acts 
alleged invoIvecJ issues not necessarily 
litigated at the earlier trial. 

However, in the following cases, 
the court took the relevance approach 
to the question under annotation, ei­
ther without reference to collateral 
esloppel or explicitly holding the doc­
trine inapplicable. 

In Himmelfarb v United States 
(1949, CA9 Cal) 175 F2d 924, 49-1 
USTC 119313, cen den 338 US 860, 
94 L Ed 527, 70 S Ct 103, notwith­
standing the defendant's acquittal on 
charges of income tax evasion in 
1942 and 1943, testimony as to tax 
evasion in those years was held ad­
missible at the defendant's trial on a 
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charge of income tax evasion in 1944, 
where the evidence was :idmii,ed no, 
IO show ,hai (he ddendan, had com-
iiimed anoiher crime, bui merelv ,o 
show his intent to act willlullv, and 
his state of mind. The conviction was 
iil lmned. The coun also meniioned as 
,in iidditioiial basis ol its decision ihai 
the ddendant had made no reference 
in his bnds as to whai specific e\i-
dence was or was not ;isseriedl\ prej­
udicial, and stated thai ihe coun had 

dtiiv lo seek through the record 
and speculate as to what portions 
ilieieol the defendant was seeking to 
lKi\e declared prcjudici;il . 

Evidence presented in the course of 
'lie tnal on a chiirge of assaull with 
iMieiii lo commit minder ihai, on the 
same occasion, the ddendant had 
^hol ;md killed the as.sault victim's 
sister w;,s admissible ;is pan of die 
owral l occurrence, and to explain the 
"rcuinsiaiices o f the cnme, lo show 
iliai the assault had not been a mis-
ijike or ;iccideiii, and as relevant lo 
'lie issue of inteni, the coin , h d d . in 
liu;ii,e V United States (1<)65 CA9 
An/) .350 F2d 389, cen den 385 US 

17 L Ed 2d 83, 87 S Ci 104 
• ' " " " i " i g the conviciion, noiwiih-
^'andiiig ,he lac, ,hai a murder con-
v n m n i d a i i n g ,o ihe sisier's death 
"ad been set aside on appeal and 
^eidici ol acquittal entered for failure 
' ' ' die government to maintain its 
'""den of proving bevond a leason-
•'''le doubt the ddendant's saiiitv at 
"'e '"ne the s.sier was killed. The 

'>oied that in its view the doc-
'""<; of collateral estoppd had no 
•'I'pfication lo the question at issue, 

'he admission of evidence, in a 

§7 

'•'"".'^ 'o ifiis conviction, see S 5, supra. 

i ' ' S , , e d M . " " ' ' ^ ^ Iha, this decision 
' " ' " td 'fie holding of li.c United Slates 
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state rape prosecution, of a pnor rape 
of which the defendant had been ac­
quitted, lor the purpose of showing a 
peculiar or characteristic behavior 
pattern manifested in the conduct of 
the perpetrator of both crimes, did 
no, deprive ihe defendant o f anv con­
stitutional nght, the coun h d d in 

i " ? ! ; ' ^ ^ ' " ' ' ^ ^ ^ ^ ^ - ^-^^ C^'l) 396 
hJd 293, cert den 393 US 889 '>] 1 
IJd 2d 1(37, 89 S Ct 208," affirming 
lhe denial of the ddendant's applica-
' lon lor a wni o f habeas corpus The 
court noted that in the absence of 
constitutional ovenones, state tnal 
court rulings on the admissibilitv of 
evidence cannol be questioned in a 
federal habeas corpus p r e c e d i n g 

At the tnal of a manjuana smug-
,mng charge, the trial judge did no, 
a6iise his discretion in permii i ing ,he 
prosecution to present evidence thai 
on a prior occasion the delendani had 
been :.rrested at the Mexico-Uniied 
Slates border when 237 kilos of man­
juana had been discovered in hidden 
comp;irtnienis of the truck he had 
sought to drive into California, not-
wi,hs,aiidiiig lhe fact that the ensuing 
prosecution of the delendant on that 
occasion had resulted in a verdict of 
not .guiltv, ,he coun h d d , m United 
States y C;isti-o-Castro (197'> f A9 
Cal) 464 F2d 336, cen den 410 US 
'•>16, 35 L Ed 2d 278, 93 S Ct 971 
and iilfirmed the defendant's convic-
' l o i i . I he disputed evidence had been 
admitted as relevant to the issue of 
die ddendant's intent, and, the coun 
emphasized, the trial judge carefully 
insiructed the ju rv thai the evidence 
could be considered solely for the 
piirpo.se of determining whether ihe 
ddendant on the present occasion 

" "̂ -̂  '^d 2d 469, 90 S C 
lH9,,hai the doc,nn..-,:,r collateral , L p . 

pel IS an eleinen, of the Fifth Amendment 
protection against double jeopardv. 

969 



§7 
A D M I S S I B I L I I Y -

'25 AI 
had acted willfully or innocently. On 
the occasion of both arrests, the de­
fendant had denied knowledge of the 
presence of the marijuana, later testi­
fying at each trial that he had been 
paid to drive the subject vehicle into 
California. The court gave no special 
importance lo the fact of the acquit­
tal, discussing only general principles 
ol the admissibility of evidence of 
other crimes, and the factors to be 
considered in weighing relevance 
against possible unfair prejudice. 

In a prosecution for conspiracy to 
steal, conceal, and sell government 
property, the trial court did not err, 
the court held, in Uniied Stales v 
Moore (1975, CA9 Cal) 522 F2d 
1068, cen den 423 US 1049, 46 L Ed 
2d ()37, 96 S Cl 775, in admitting 
into evidence, over defense objection, 
the lestimony of two government wit­
nesses who lold of the deleudani's 
alleged participation in a prior, simi­
lar conspiracy, noiwiihslanding the 
lact that the defendant had been ac­
quitted of that charge by a jury. The 
court held that the leslimony was 
admissible lo show the knowledge 
and intent with which lhe defendant 
acted during the charged conspiracy, 
and emphasized ihat the irial judge's 
carelul limiting instructions undoubt­
edly minimized, if they did not eliiiii-
uate, any unfair prejudice that might 
have accrued. The court did not spe­
cifically address itself to the effect, if 
any, of the acquittal on the admissi­
bility of the lestimony. 

In a prosecuiion for possession of 
marijuana with inteni to distribule, 
there was no error, the court held, in 
United States v Rocha (1977, CA9 
Anz) 553 F2d 615, in the admission 
ol evidence that the defendant had 
previously been arrested for transpor­
tation ol marijuana noiwiihslanding 
the fact that the defendant had been 
acquitted at the trial of that charge 
970 
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The court held that the trial coun 
had not abused its discretion when it 
decided that the tendency of the dis­
puted evidence to prove the essential 
elements of knowledge and intent 
outweighed its potential prejudice. 
The court did not specifically discuss 
the effect of the acquittal in the bal­
ancing process, pointing out that the 
facts and its conclusion were nearly 
identical to those in United Slates v 
Castro-Castro (1972, . CA9 Cal) 464 
F2d 336, cen den 410 US 916 35 I 
Ed 2d 278, 93 S Ct 971, supra. The 
cotirt rejected the defendant's argu-
meni that the two cases were distin­
guishable because in Castro the de­
lendant in both trials had presented 
the same defense, that he had been 
ignoiant of the presence of the con­
traband in the vehicle he was driving, 
while in the presenl case the defen­
dant had offered differeni exculpatory 
explanations at the two trials. 

§ 8. Washington cases 
While in one case the Washington 

Supreme Court applied collateral es­
loppel in delermining the admissibil­
ity of evidence which had previously 
been presented at a trial resulting in 
the defendant's acquittal, in anoiher 
case the courl staled the rule that an 
acquittal goes only to the weight and 
not to the admissibility of such evi­
dence, and the latter rule was quoted 
and followed in one intermediate ap­
pellate courl decision. 

The courl, in Stale v Peele (1968) 
75 Wash 2d 28, 448 P2d 923, recog­
nized the application of the doctrines 
of res judicata and collateral esloppel 
to cnminal cases, and applied the 
doctnne of collateral estoppel in de­
termining that there had been no 
error in the admission as exhibits in a 
robbery prosecuiion of a rifle and 
shells, and of a knotted nylon stock­
ing which had been found at the 
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nal offense of which evidence is of­
fered does not affect its admissibility 
but goes only to ils weight. 

! I 

scene of a subsequent robberv for 
which the defendant had previously 
been acquitted. The coun stated that 
It was impossible to sav that the ver­
dict of acquittal had necessarily deter­
mined that the exhibits had not been 
111 the defendant's control even at the ' «w...iiicu 
..me of the subsequent robberv, and §9. Where collateral estoppel test 
certainly the acquiual did not deter- applied estoppel test 
...i.ie that the exhibits had not been The following cases state ihe n,l 

h;hi.s were connLed to the c l ! ! ^ - ^ ^ u h ^ r L ^ " S . m S 

V, Defendant's right to prove 
acquittal if evidence admitted 

dence of another offense is admissible 
notwithstanding the defendant's pre­
vious acquittal of that offense, the 
delendant is not entitled to prove his 
acquittal. 

In Uniied States v Viseno (1979 

u f « 4 ? ' U ' ' ' ^ ' ' ^ " ' ' - ^ ^ den 444 CS 841, 62 L Ed 2d 52, 100 S Ct 80 
a case otherwise outside the scope of 
this annotation because it involved 
contested evidence that did not reveal 
another offense, per se, it was slated 

olfense by the testimony of witnesses 
ih;ii the defendant, positively identi­
fied, had carried a rifle and that the 
robbers wore stocking masks. 

However, in Slate v Russdl (1963) 
62 Wash 2d 635, 384 P2d 334, the 
coun held, in a prosecution for bur-
.glaiv and grand larceny, that the tes-
iimony of a prosecution witness that 
.he defendant had offered her $40 to 
leave town so she would not be avail­
able as a witness, relevant as showing anottier offense ne,- , 

'̂ idl: H ° ZI - - ' T " - ^ ^ ^ ^ :f 
dmissibilitv but goc-s OI V ,o usually admissible to 

ffocs onlv lo rebut inferences that mav be drawn 
from the evidence rdaiing to another 
offense that was admitted. In support 
of this rule, the court observed that 
Rule 803(22) of the Federal Rules of 
Evidence excepts from the operaiiou 
of the hearsay rule only judgments of 
cxinviction. nol judgments of acquit-

The same rule was stated in identi­
cal language in United Slates v Kerlev 

admissibility but goes onlv to its 
weight. The conviction was affirmed. 

In holding that the tnal judge in a 
["osecution for a.ssault did'not abuse 
t"s discretion in rejecting the dden-
"ani s offer to prove that he had been 
acquilled of a charge of driving while 
""oxicated, after evidence of that 
"'•"ge had been introduced bv the 
{"osecution, apparently without de-
'ense objection, the court, in State v 

I arman (1980) 07 w V.' A r . r 'anguage in United Slates v Kerlev 
'.21 7,7 ^ Wash App 645, (1981, C.A5 Fla) 643 F2d 299 a ca2 

- " ed m' S?a e : 7 u ' s T d f (.%3)'6'^ ^^'d^' ' ' ^ ' ^ ^ - " ^ ^ 1 -
^ash 2d 635 384 A d 3'W introduce proof of his acquittal of a 
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allowed lo introduce evidence of the 
prior olfense. 

• 

See Petrucelli v Smith (1982, WD 
NY) 544 F Supp 627, in which ihe 
courl applied the collateral estoppel 
lest, and held that the trial judge in a 
murder prosecuiion committed re­
versible error in permitting the prose­
cution to iniroduce extensive e\i-
dence relating to the kill ing of a sec­
ond victim in the same shootout of 
whose inurder the delendani had jire-
viously been accjuitled, and in permit­
ting lhe prosecuiion lo le-argue the 
defendant's criminal intent with re­
spect lo the other kill ing, but in 
which the court also appeared lo slale 
that in light of the impossibility, oth­
erwise, of developing a complete pic-
lure of the charged crime, it would 
have been proper to permit the pros­
ecution lo introduce limited evidence 
o f the other ki l l ing had the jtii y been 
informed of the fact of the dden­
dant's acr|uittal, and had the prosecu­
tion's argument and the instnictions 
made clear the paraineicis of the j u ­
ry's obligation lo consider lhe evi­
dence of the other kil l ing, f h e court 
did not formally reach ibis issue, 
however, noting that in light of the 
possibility that the outcome of ;in 
evidentiary hearing ordered on olher 
grounds might dictate eii l i ' \ ol judg­
ment in the defendant's favor, it was 
unnecessary al the presenl time to 
determine what exact procedures 
should be followed at a possible re­

trial lo viliaie the deii imenial impact 
of the evidence of the other killing. 

§ 10. Where rule of relevance fol­
lowed 

[a] View that defendant entitled to 
prove acquittal 

In the fol lowing cases, applving the 
rule o f relevance in determining the 
admissibility of evidence of anoiher 
offense in light of lhe deleudani's 
acquiual of thai olfense, it was held 
or recognized that i f the evidence is 
admitted the delendant is entilied to 
inform lhe jury o f the lact of the 
acquiual. 

US—Pilcher v Uniied Slates (1902, 
CA5 Ala) 113 F 248 (bv implication). 

Ala—Mitchel l v Slate (1903) 140 
.Ala 118, 37 So 76: Ex parte Bavne 
(1979, Ala) 375 So 2d 1239, on re­
mand (Ala App) 375 So 2d 1244. 

Cal—People v Gnf f in (I9()7) ()6 Cal 
2d 4.59, 58 Cal Rptr 107, 426 P2d 
507: People v Beamon (1973) 8 Cal 
3d 625, 105 Cal Rptr (581, .504 P2d 
905. 

People v Fox (1954) 12(5 Cal App 
2d 560, 272 P2d 832 (bv implication); 
People v Simms (19.56,'Ist Dist) 144 
Cal App 2d 189, 300 P2d 898 (bv 
implication): People v Lancaster 
(1957, Isi Dist) 148 Cal App 2d 187, 
306 P2d 626 (bv implication): People 
V Jenkins (1970,' 1st Dist) 3 Cal .App 
3d 529, 83 Cal Rptr 525. 

Conn—.Stale v .Anonymous (1978) 
34 Conn Supp 689, 389 A2d I270.'» 

54, Cases staling this rule ha\e been 
included from jurisdictions which for­
merly ap|)lied lhe relevance appro;ich lo 
lhe determination of admissihilii\ ;is well 
as from those jurisdictions which lia\e 
continued lo do so. Cases applving ihe 
relevance approach have .ilso been in­
cluded from juiisdiclions iinsellled with 
respect to the method lor determining 
admissibility. 

55. riie CC','."'.' in this case was nol 
972 

called on squarely lo address the question 
of the method lo be followed in determin­
ing lhe ;idmissihilily of evidence of an­
otlier olfense in light of the defendant's 
previous acquittal lliereof, hul cites wilh 
approval cases—from jurisdictions laking 
the relevance approach to such determi­
nations—which state that if such evidence 
is admilled ihe defciidam should be al­
lowed lo |jr()\e his acf|uiiial. 
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Ga—Dandridge v Stale (1964) 109 
Ca App 33, 134 SE2d 814. 

Iowa—Slate v Norman (1907) 135 
Iowa 483, 113 NW 340 (bv implica 
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App 645. 621 P2d 737 (bv implica-
tion). ' 

lion); State v Pierson (1927) 204"low i 
837, 216 NW 43; State v Leahv 
(1952) 243 Iowa 959, 54 NW2d 447'-
Stale v Washington (1977, Iowa) '>57 
NW2d 890. cert den 435 US 1008 56 
L Ed 2d 390, 98 S Ct 1881. 

Md—Nolan v Stale (1957) 213 Md 
298, 131 .A2d 851. 

Womble V State (1969) 8 Md Ann 
119, 2.58 A2d 786. " 

Mo—State v Millard (192'? Mo) 
242 SW 923. ' 

Mont—State v Hopkins (1923) 68 
Mont 504, 219 P 1106. 

Neb—Koenigstein v State (1917) 
101 .Nfeb 229, 162 NW 879. 

^,'^^<;T'''•'"P''' ^ Chang (1976) 86 
Misc 2d 272, 382 NYS2d 61 I . 

v.^Fr'TT'''"'"^' Callowiiy (196()) 2()8 
\ C 3.59, 150 SE2d 517. 

Or—State v Smith (1975) ''71 Or 
294. 532 P2d 9. 

, i o f ; 7 ^ r l " " ' " " ' ' ' ' * ' ' ' h V Manuszak 
( '•M4) 15:) Pa Super 309, 38 A2d 355 
ihv implication). 

^^~ ' ' ' a t e V Housion (18''9) I7 
^( • I - 300 (bv implication). 

'^ev V State (1875) 43 Tex 

, , r y , l ~ 7 ' ' " ' ° ' " C o m m o n w e a l t h 
.'^ lH(i Va.587, 43 .SE2d 906 (bv 

""Pl'cation). 

W ^ i ^ ^ r ^ " ' ' ' ' " (iy(>-'5) (32 
;'^h 2d 635. 384 P2d 334" (bv im­

plication). -

•Stale y Tarnian (1980) 27 Wiisli 

'. l.^-M , 7 ^" ' '" ' '̂Pf '̂̂ ''"8 'he 'ule of 
; '« "1 de.cnnining ihc ;idm.ssihili,v 

,1,, , ,. ' ' " 7 a'i"'fier olfense in lighi of 
,^| h ',danis previous acqumal of ,fia, 

I.MS '„?, ^'"h " ' » ' e 'eceni 
; ; ..honiv (§6, supra) holding thai 
' ' "" •"•eol collateral estoppd goven... 

In a prosecution for assault with 
inieni to murder, the trial court erred 
'n rdus ing lo allow the defense to 
prove that an earlier prosecuiion un­
der an indictment charging assault 
with intent to murder in connection 
with the shooting on the same occa­
sion ol the second victim had resulted 
only in ;i conviction for assault and 
battery, the fact of the shooting of the 
second victim having properly been 
allowed into evidence as part o f the 
res gestae, the court held, in Ex pane 
Bayne (1979, Ala) 375 So 2d P 3 9 
on remand (Ala App) 375 So 2d 
1-44, leversmg the conviction. The 
court recited, as the general rule, thai 
\Wien testimony of anoiher crime is 
adiniited into evidence under one o f 
'be exceptions to the general exclu­
sionary rule, the defendant should be 
alfi)wed to show his acquittal o f that 
crime, and the court held ihat the 
rule was applicable in the case under 
consideration because a conviction of 
a esser included offense is an acquit­
tal ol the higher olfense. 

Although holding evidence o f an­
other offense to have been properly 
admitted despite an acquiual, the 
court in People v Gnff in (1967) 66 
Cal 2d 459, 58 Cal Rptr 107 4'>6 P'>d 
507, set lor th as to its facts in supra 
^ 5, reversed the defendant's convic­
tion ol rape, holding that the tnal 
coun had erred prejudicially in ex-
eluding evidence that the defendant 
Had been acquitted of the olher of-

stich delerminalions. 

57. VVa.shington decisions (§8, suura) 

i ^ h e " ( ' o i l ' ' ^ " ' ' ^ ' • " ' ^ ^ ' ^ ' '« the 'mcX; 
to be lollowed in delermining the admis­
sibilitv o endence of another oHense in 
l igu d the ddendant's previous acquittal 

H i -

w 
-I' 

^ 
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lense. The coun rejected the state's 
contention that the acquittal was onlv 
the hearsay opinion of another fact 
finder based on evidence piesenied at 
anoiher time and place, holding that 
whatever m e m there mav be to deny­
ing judgments ' evidentiary value in 
either contexts, the rule should no, be 
depaned Irom that a properlv authen­
ticated acquittal is admissible lo lebi i i 
prosecution evidence of guilt o f an­
other crime. 

[b] View that defendant not entitled 
to prove acquittal 

In the fol lowing cases, applying the 
rule ol rdevance in determining the 
admissibility o f evidence o f another 
offense in light o f the defendant's 
acquiual o f that defense, it was held 
or recognized thai i f the evidence is 
admitted the ddendant is not entitled 
to in lorm the j u r y o f ihe fact of the 
acquittal.'* 

US—Nordgren v United States 
(1950, CA9Ala.ska) 181 F2d 718 

Ind—McCartney v State (185'-*) 3 
Ind 353. 

Mich—People v Bolden (1980) 98 
Mich App 452, 296 NW2d 613. 

For contrary Michigan authonty 
see inlra. 

NJ—State y Schlue (1974) l'>9 .NJI 
Super 351. 323 A2d .549. " ' 

'^( .7^,7^1"/* ' ""^^^'"^ ('-^27) 56 ND 
357, 217 NW 531 
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had implied approval o f mal coun 
rulings permitt ing defendants to 
prove their acquittals of other 
cnmes,'" the court, in People v Bol 
den (1980) 98 Mich App 45'> " q ; 
NW2d 613, h d d that th l rc w a s m 
error ,n the exclusion of evidence of 
the ddendant s acqumal ol an offense 
evidence of which had been properly 
admitted on the issue of idenii'ty at 
the deleudani's rape trial. The court 
Slated that it was inclined to agree 
with the tnal court's ruling ihai ear 
lier verdicts pertaining to e\iden(e of 
similar acts are i rrdevani . In order to 
just i fy admission o f evidence of other 
crimes, the coun explained, p.ose-
cutor must produce evidence suffi­
cient to show that the delendant 
probably committed the other acts 
and II the prosecutor can satisfy that 
burden the ju ry should not be con­
fused bv the additional inlonnaiion of 
an acqumal which could mislead them 
into believing tha, ,he delendani ab­
solutely did noi comim, ,he pnor 
similar acts. The coun held thaf ihe 
ddendant's n.ghts were sufficiently 
protected by the tnal coun's l imiting 
instructions concerning the purpose 
of testimony reg;,rding similar acts 
Furthermore, the coun stated the 
pre)udicial impact of such testimony 
IS not necessarily diminished when 
the ju ry is informed of the delen-
, •,' • Ol iin_ ue ien 

dant s acqumal o f the alleged offense. 
Wash—State v Tarman (1980) <>7 Alter holding that the collateral 
ash App 645, 621 P2d 737 " estoppd doctnne does not bar the 
w ; . c r, . "-̂ e of a previously liiigaied issue as 

an evidentiary lact in a subsequent 
trial, and rejecting the ddendant's 
contention that the tnal court had 
erred m admitting evidence of an-
olher offense of which he had previ-

Wash App 645, 621 P2d'737. 

Wis—State v Feela (1981, Apo) 101 
Wis 2d 249, 304 NW2d 152. 

Although other Michigan cases 
without directly addressing the issue.' 

58. Included wiihi,, ,his subscciion are 
cases in which ihe court denied ihe exis-
icncc of any right ol the ddendant to 
prove Ins acquittal onlv lo tfie exien o" 
characlenzing the decision whclhe o 
permit him to do so as being wiih.n the 
5T # •# 

I nal judge's disci eiion. 

59. .See People v Olipfiant (I97(i) 399 
M.eh 472. 250 NW2d 443. and People v 
Bdden (1970^ 92 Mich App 421 '>85 
NVV2d 210, inlra S IO|c|. " 
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ously been acquiited. the coun in 
State v Feela (1981, .App) 101 Wis '?d 
'249, 304 NW2d 152, set lonh as "Io 
"s facts in, supra § 5, also hdd that 
lhe trial court, on relevance grounds 
correctly prevented the defendant 
Irom proving his prior acquittal of the 
other offense at issue. The coun hdd 
Ihat the previous jury's opinion was 
nol a fact which in itself made the 
ddendant's complicity in the other 
offense either more or less likely 
pointing out that different junes may 
draw differeni conclusions fiom the 
.same facts, and that a coun cannot 
peer into a jury's collective mind to 
determine the basis on which its con-
cli's.ons were founded. The court 
lidd as a matter of law that evidence 
ol Ihe ddendant's acquittal of the 
other olfense was nol relevant at the 
l^reseni trial, panicularly since the 
•Mate sought to prove that the delen­
dani perlormed the acts constituting 
die alleged other offense merelv as 
o'le event in a long senes of events 
'aken in lunherance of the charged 
conspiracy. 

[c] Admission of proof of acquittal 
apparently approved 

In the following cases, applying ihe 
""e ol relevance in determining the 
•'d'.'.ssibihiv of evidence of another 
""ense .n light of the ddendant s 
: ' ; ; i"" 'al of that offense, the couns 
• I I 'oved, or apparently approved, 

a courLs rulings permit.mg defen-
w o inform the jury of the fact of 

•x^" acquittal of the other offense at 
'̂ ^"e. but without staling anv rule 
;^;'verning ihe adm.ss.biliiv of' pn.ol 

' 'ne acquittal. 

•',0 w^7'''^^"P'^' ^ Oliphant (1976) 
-\hch 472, 2.50 NW2d 443. 

\ili 'r49r .^"'den (1979) 92 Mich 
M'P 421, 285 NW2d 210. 

§ 10[c] 

For contrary Michigan authonty 
see infra. 

IMo—State V Millard (1922 Mo) 
242 SW 923; State v Varner '(1959 
Mo) 329 SW2d 623, cert den 365 US 
803, 5 L Ed 2d 460, 81 S Ct 468. 

NJ—State v Slocum (1974) 130 Nl 
Super 358, 327 A2d 244. 

V a - T a v l o r y Commonwealth 
(1947) 186 Va ,587, 43 SE2d 906. 

Although a subsequeni Michigan 
decision'" involving the same defen-
dani stated agreement with a trial 
judge s ruling excluding, on relevance 
grounds, evidence that the defendant 
had been acquitted of the olher of­
fi "iT " . . 'o-n- 'he coun, in People v 
Bolden (19/9) 92 Mich App 4'̂ 1 oor 
NW2d 210, after holding' ihai' ^v. 
dence of another offense had met the 
'eqmremenis lor admitting evidence 
ol similar acts, and referring to the 
"de that the fact of a defendant's 
acqumal on charges ansing oul of the 
prior incident docs not act as a bar to 
us admission, specifically noted that 
the prejudicial effect of the evidence 
had been minimized in the present 
case as thejui v had been made aware 
ol the delendant s previous acquittal. 

In Slate v Slocum (1974) 130 N I 
Super 3.58, 327 A2d 244, set fonh as 
to Its facts m, supra, § 5, the coun 
noied, m rejecting the defendant's 
contention thai the tnal court had 
erred in admitting evidence of an­
other offense since the defendant had 
been acquitted of that offense, that 
aller the contested evidence was ad-
mmed the lact of the acqumal had 
been collaterally established, and that 
in cautioning the jury as to the lim­
ited purpose of the evidence, the tnal 
judge had clanfied for the jury the 

] 

•^-Pie V Bolden (1980, 98 Mieh App 452, 296 NW2d 613, supra § lOfbf 
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offense or act or crim! or convict!) w/25 acquit! 
or dismiss! or nol pros! 

West Digest Key Numbers 
Criminal Law, 369.1, 369.2, 369.7, 370. 

371(1), 371(12), 372(1), 374, 878(3), 1169.11 
Double Jeopardy, 100-104, 163 
Judgment, 751 

§ 1. Introduction 
[b] Related matters 

Right to impeach witness in criminal case 
by inquiry or evidence as to witness' criminal 
activity for which witness was arrested or 
charged, but not convicted—modern state 
cases. 28 ALR4th 505. 

Auto-Cite®: Cases £md annotations referred to 
herein can be further researched through 
the Auto-Cite® computer-assisted researph 
service. Use Auto-Cite to check citations 
for form, parallel references, prior and 
later history, and annotation references. 

§ 3. Rationale of fundamental fairness 
In prosecution for trafficking in cocaine, 

which was based on cocaine found in car that 
defendant was driving after police officers 
stopped car, observed marijuana cigarette, 
searched car and discovered cocaine, trial 
court erred in admitting evidence, over defense 
objection, conceming marijuana where defen­
dant had edready been acquitted of maryuana 
possession charge. It was not necessary for ev­
idence of that charge to be admitted since 
lawful right of police to be where they were 
when cocaine was discovered was not at issue 
at time of trial. Ledo v State (1991, Fla App 
D3) 587 So 2d 632, 16 FLW D2681. 

In burglary prosecution, state improperly 
raised fact that defendant had spent time in 
jail and, when defendant responded by demon­
strating his acquittals, improperly established 
the specific charges of which defendant had 
been acquitted, requiring reversal of burglary 
conviction. State v Reich (1984) 66 Or App 862, 
676P2d363. 

§ 4. Rationale that prejudice necessarily 
outweighs probative value 

In prosecution for possession and mailing of 
explosive, i t was not abuse of discretion to 
deny admission of evidence of bomb incidents 
which were subject of defendant's prior mis­
tr ia l and acquittal, district court having 
imposition to evaluate particularized preju­
dice of such evidence under all circumstances 
of litigation. United States v Martinez (1984, 
94 

CAIO Colo) 744 F2d 76,16 Fed Rules Evid Serv ] 
797, later proceeding (CAIO Colo) 771 F2d 424, 
mod, in part on other gnds, reh den, in part 
(CAIO Colo) 778 F2d 553, vacated (US) 90 L Ekl 
2d 333, 106 S Ct 1787. 

Evidence of extraneous offenses is inherently 
prejudicial to accused, and any exception to 
general rule prohibiting admission of such evi­
dence is grounded in fact that accused has 
committed an offense. An offense that has been 
tried and resulted in an acquittal necessarily 
would not be admissible as extraneous offense. 
Kerbyson v State (1986, Tex App Dallas) 711 
SW2d 289. 

§ 5. Rule of relevance 
See Dowling v United States (1990, US) 107 

L Ed 2d 708, 110 S Q 668, 29 Fed Rules Evid 
Serv 1, §6. 

Admission of evidence concerning prior 
charge of armed robbery, for which defendant 
had been tried and acquitted, was prejudicial 
in prosecution arising from single assault of 
young man and woman, especially where 
damaging testimony was compounded by use 
of prior offense evidence during closing argu­
ment and in jury instructions. Albert v Mont­
gomery (1984, CAl l Ga) 732 F2d 865, 15 Fed 
Rules Evid Serv 1229 

In prosecution for criminal trespass, there 
was no merit to defendant's claim that trial 
court erred in allowing evidence of prior, 
uncharged misconduct that had resulted in 
defendant's trial and acquittal on charge of 
simple battery on victim of criminal trespass 
where state never introduced evidence of trial, 
where principal issues at trial were victim's 
identification of defendant as intruder and his 
motive for intruding, and where state had to 
prove as element of offense that victim had let 
defendant know that his presence was prohib­
ited; assuming arguendo that evidence was 
improperly adduced, fact that it was elicited 
as much by defendant as by state invcdidated 
it as subject of error. Scott v State (1989) 190 
Ga App 359, 378 SE2d 738. 

§ 6. Collateral estoppel test 
Also holding or recognizing the applicability 

of the doctrine of collateral estoppel in deter­
mining the admissibility of evidence of an­
other offense, otherwise relevant to some gen­
uine issue in dispute, in light of defendant's 
acquittal of the other offense: 

US—United States v Gonzalez-Sanchez 
(1987, CAI Puerto Rico) 825 F2d 572, 23 Fed 
Rules Evid Serv 641, cert den (US) 98 L Ed 2d 
508, 108 S Ct 510, later proceeding (CAI 
Puerto Rico) 840 F2d 1022, 25 Fed Rules Evid 

I 
'* 
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-44 F2d 76,16 Fed Rules Evid Serv 
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l̂ ûles Evid 

I 

Serv 75 (arson prosecution; evidence of charge 
connected with another arson was inadmissi­
ble on collateral estoppel grounds, where de­
fendant had been acquitted and evidence did 
not merely concern collateral fact); Feela v 
Israel (1984, CA7 Wis) 727 F2d 151 (prosecu­
tion for armed robbery, attempted murder, 
and conspiracy; prior acquittal of van theft; 
government estopped to use van theft as link 
in conspiracy charge). 

Or—State v Garcia (1985) 74 Or App 649, 
704 P2d 544, review den 300 Or 180, 708 P2d 
1146 (robbery prosecution; prior acquittal for 
conspiracy based on failure to prove venue-
evidence of agreement to commit robbery 
admissible). 

The collateral estoppel component of the 
double jeopardy clause of the Federal Constitu­
tion's Fifth Amendment does not, in all cir­
cumstances, exclude relevant and probative 
evidence that is otherwise admissible under 
the Federal Rules pf Evidence simply because 
that evidence relates to alleged criminal 
conduct for which a defendant has been acquit­
ted; in the trial, for offenses under federal and 
Virgin Islands law, of a defendant who was 
accused of robbing a Virgin Islands bank while 
wearing a ski mask and carrying a small 
handgun, the admission of testimony by a 
witness who stated that a man later revealed 
to be the defendant had entered her home 2 
weeks after the bank robbery, wearing a 
different-colored knitted mask and carrying a 
small handgun and accompanied by another 
man who had allegedly been involved in the 
bank robbery, is not barred by the collateral 
estoppel component of double jeopardy, even 
though the defendant had been acquitted of 
charges arising from that intrusion, since (1) 
the prior acquittal did not determine an 
ultimate issue in the case at hand, (2) even 
{issuming that the acquittal established that 
there was a reasonable doubt that the defen­
dant had in fact been the masked man who 
entered the witness' home, the prosecution did 
not have to establish this fact beyond a rea­
sonable doubt in order to make such evidence 
of prior acts relevant under Rule 404(b) of the 
Federal Rules of Evidence, and a jury could 
reasonably conclude that the defendant had 
been that intruder even if the jury did not 
believe beyond a reasonable doubt that the de­
fendant had committed the crimes charged 
with regard to that incident, and (3) even i f 
the lower burden of proof with regard to the 
admission of the testimony at the bank robbery 
trial did not avoid the application of collateral 
estoppel, the defendant has not sustained his 
burden of demonstrating that his acquittal in 
the other trial represented a jury determina­

tion that he had not been one of the men who 
entered the witness' house. Dowling v United 
States (1990, US) 107 L Ed 2d 708, 110 S Ct 
668, 29 Fed Rules Evid Serv 1. 

Ih prosecution' on three-count indictment 
alleging (1) possession of marijuana with 
intent to distribute; (2) importation of mari­
juana; and (3) conspiracy to import marijuana; 
in which jury returned verdict acquitting de­
fendant on two substantive counts, but could 
not reach verdict on conspiracy count, govern­
ment was collaterally estopped from introduc­
ing, in retrial on conspiracy charge, evidence 
regarding purchase, packaging, transportation 
or importation of marijuana, where, in acquit­
ting defendant on substantive counts; jury 
must necessarily have found that defendant 
lacked knowledge of presence of marijuana. 
United States v Seley (1992, CA9 Ariz) 957 F2d 
717, 92 CDOS 1514, 92 Daily Journal DAR 
2469. 

In prosecution of savings and loan associa­
tion employee for conspiracy to defraud and 
aiding and abetting embezzlement of funds 
from association, jury verdict acquitting em­
ployee of substantive count but failing to reach 
decision on conspiracy count (on which district 
court then declared mistrial) was consistent 
since, after excluding evidence necessary for 
acquittal on substantive count, there was 
sufficient evidence to raise some doubts about 
employee's guilt or innocence on conspiracy 
count; though government could retry em­
ployee on conspiracy count, collateral estoppel 
would require exclusion of evidence of substan­
tive crime. United States v Corley (1987, CAll 
Fla) 824 F2d 931. 

Evidence of defendant's prior narcotics sales 
and narcotics-related telephone calls was 
properly introduced in defendant's trial on 
various narcotics conspiracy charges, notwith­
standing his prior acquittal on substantive 
charges relating to those sales and telephone 
calls, where acquittal had been on entrapment 
grounds, with jury deciding that defendant 
had committed acts necessary for criminal 
liability but had lacked necessary intent, EUid 
where, in subsequent trial, government was 
not trying to prove guilt from prior acts but 
rather sought to introduce them to satisfy 
overt act element of conspiracy charge. United 
States V Davis (1987, CA6 Mich) 809 F2d 1194, 
22 Fed Rules Evid Serv 567, cert den (US) 97 
L Ed 2d 740,107 S Ct 3234 and (disagreed with 
United States v Thompson (CA9 Cal) 827 F2d 
1254). 

In prosecution for tax evasion, govemment 
was collaterally estopped from relitigating 
defendant's former involvement in drug traf­
ficking, of which charge he had already been 

95 
For latest cases, ratf the toll free number appearing on the cover of this supplement. 



25 ALR4th 934-976 ALR4th 

f f X ' ^ j ^ . ^ F"'*®** States v Crispino (1984, DC 
NJ) 686 F Supp 1525. 

In prosecution for firearms violations of de­
fendant previously acquitted on drug traffick-
mg conspiracy charges arising from same 
activities, evidence initially produced at con­
spiracy trial would be admissible at firearms 
violations trial, where presence of defendant 
at locations where firearms had been recovered 
and telephone calls between individual loca­
tions did not have to be established beyond 
reasonable doubt at firearms violations trial, 
and where evidence of surveUlance and tele^ 
phone records were collateral to elements of 
firearms violations. United States v Salamone 
(1990, CAS Pa) 902 F2d 237, 30 Fed Rules Evid 
Serv 324. 

Evidence of crimes as to which defendant 
has previously been acquitted, and conceming 
which pnor jury demonstrably harbored rea­
sonable doubt, should be excluded on retrial 
under doctrine of collateral estoppel where it 
would establish element of charged offense and 
could therefore form basis of conviction 
Accordingly, where defendant was charged 
with conspiracy to commit murder and being 
an accessory to murder, and where jury acquit­
ted defendant of accessory charge, but could 
not reach verdict on conspiracy charge, in 
retrial of conspiracy charge, collateral estoppel 
doctnne precluded admission of evidence from 
first trial , which, i f believed, would have 
established defendant's guilt of being accessory 
to murder and would also have established 
that, intending that crime of murder be per­
formed, she entered into conspiracy with 
perpetrator. State v Aparo (1992) 223 Conn 
384, 614 A2d 401, cert den (US) slip op (citing 
annotation). 

Where defendant was tried as aider and 
abettor for (1) armed first-degree burglary (2) 
armed assault with intent to ki l l ; (3) armed 
first-degree felony murder; (4) armed first-
degree premeditated murder; (5) possession of 
firearm dunng commission of crime of violence 
or dangerous crime; and (6) two counts of 
carrying pistol without license (CPWL)- and 
where jury acquitted defendant on one CPWL 
charge but was unable to reach verdict on 
remammg charges, collateral estoppel princi­
pals did not bar evidence regarding pistols, 
which had been carried by defendant's alleged 
confederates, at defendant's retrial on first five 
counts. Halicki v United States (1992, Dist Col 
App) 614 A2d 499. 

In armed robbery prosecution, admission of 
evidence of defendant's previous participation 
m another armed robbery, of which defendant 
had 1 1 acquitted, was barred by collateral 

jppel and was reversible error where ac­

quittal was based on determination that de­
fendant was not perpetrator and where it 
could not be said that evidence of prior offense 
7^^^1°*' contribute to conviction. Moore v State 

i ^ / ^ ^ 333 SE2d 605, on remand 
176 Ga App 314, 336 SE2d 619 (citing annota­
tion; overruling Taylor v State and Court of 
Appeals cases which relied on Taylor (see 
Rivers V State, Jenkins v State), § 5 to extent 
they hold that evidence of other offense of 
which defendant has been acquitted is admiss-
ble even though issue of defendant's identity 
as perpetrator was resolved in favor of defen­
dant in trial on other offense). 

In prosecution for burglary in which victim 
testified that defendant had come into her 
bedroom partiaUy clothed and had held her on 
bed. It was error to permit State to prove 
defendant's intent to commit rape by having 
victim of previous Florida incident testify that 
defendant had raped her after breaking into 
her bedroom where previous incident had been 
relevant, if at all, only if defendant had raped 
previous victim, not if he had merely engaged 
in consensual intercourse, and that issue had 
been resolved in his favor by acquittal on 
sexual battery charge (offense similar to Geor­
gia crime of rape) in previous prosecution 
Salcedo v State (1989) 258 Ga 870, 376 SE2d 
360. 

In prosecution for aggravated assault, it was 
error to permit evidence of previous incident 
in which defendant had attacked someone 
where, at trial on first incident, defendant's 
intent had been very much at issue and her 
acquittal, on grounds of insanity, was determi­
nation that she had acted without criminal 
intent, but jury in subsequent trial was in 
effect permitted, in comparing the two inci­
dents, to determine that defendant had made 
first attack with criminal intent, thus relitiga­
tion issue and subjecting defendant to double 
jeopardy. Riley v State (1987) 181 Ga App 667 
353 SE2d 598. 

In prosecution for kidnapping and rape it 
was reversible error, by virtue of collateral 
estoppel doctrine, to admit evidence of alleged 
prior, similar criminal transaction for which 
defendant had been tried and acquitted where 
state's purpose in putting alleged prior victim 
on stand had been to establish that defendant 
had committed offense and thus to relitigate 
prior case; state's attempt to justify evidence 
as being for impeachment purposes was with­
out merit since inconsistent testimony by de­
fendant had been triggered by state's attempt 
to relitigate prior case. Banks v State (1988) 
185 Ga App 851, 366 SE2d 228. 

Doctrine of collateral estoppel did not pre­
clude admission of evidence of death of mur-
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dered girl's male companion at defendant's 
trial for girl's murder, though defendant had 
earlier been acquitted on charge of murdering 
companion, where earlier acquittal did not 
preclude all knowledge on defendant's part of 
circumstances of companion's death, and it 
was such knowledge that prosecution sought 
to use to indicate possible motive and implica­
tion in girl's death. State v Paradis (1983) 106 
Idaho 117, 676 P2d 31, cert den (1984) 468 US 
1220, 82 L Ed 2d 888, 104 SCt 3592, later 
proceeding (1986) 110 Idaho 534, 716 P2d 1306, 
habeas corpus proceeding (DC Idaho) 667 F 
Supp 1361, affd in part and revd in part on 
other gnds (CA9 Idaho) 954 F2d 1483, 92 CDOS 
660, 92 Daily Joumal DAR 1066. 

In defendant's first trial, in which he was 
acquitted on charge of robbing victim who 
claimed robbery took place in gas station, issue 
of whether defendant had been at gas station 
was necessarily decided since, as issues were 
framed at trial, acquittal necessarily decided 
that victim and defendant met in park, as de­
fendant claimed; thus, in defendant's second 
trial, on charge of robbing another victim on 
same date and at similar time and place, col­
lateral estoppel precluded admissibility of 
testimony by first victim placing defendant at 
g£is station, and, in view of testimony's impor­
tance, its admission was reversible error. 
People V Acevedo (1987) 69 NY2d 478, 515 
NYS2d 753, 508 NE2d 665. 

Tritd court properly granted defense motion 
in limine excluding evidence that murder de­
fendant had intent to kill victim arising frora 
victim's involvement with woman who was 
defendant's former girlfriend and mother of 
his child, and from victim's alleged threats to 
k i l l defendant, where jury in prior t r ial , 
instructed that intent to k i l l distinguished 
first-degree murder from third-degree murder, 
acquitted defendant of first-degree murder and 
convicted him of third-degree murder (later 
reversed), since jury necessarily resolved 
intent issue in defendant's favor. Common­
wealth V Cohen (1992, Pa) 605 A2d 1212, 
companion case (Pa) 610 A2d 32. 

Defendant's acquittal on charges of at­
tempted murder and abduction with intent to 
defile at first tr ial , at which mistrial was 
declared on rape charge, did not collaterally 
estop commonwealth from introducing evi­
dence of force, threat or intimidation related 
to attempted murder and abduction charges at 
second trial on rape charge where jury in first 
trial could have grounded its acquittal verdicts 
on i les other than sufficiency of force, threat 
or intimidation used by defendant against 
victim during incident. Rogers v Common­
wealth (1987) 5 Va App 337, 362 SE2d 752. 

§ 10. Where rule of relevance folli 
[b] View that defendant not ei 

prove acquittal 
In state prosecution for burglar 

macy and underlying felony of the 
erty, although defendant had previa 
tried and acquitted on charges of 
with intent to deliver and simple pc 
drugs taken from pharmacy, state t 
refusal to permit defendant to info 
his previous acquittal did not den 
process since possession acquittal w; 
vant to burglary/theft charges. Dis 
seizure of drugs that formed basis of 
charges took place two weeks after 
theft and defendant was charged w 
sion on that date. It was not nec 
state to show that defendant was in 
of drugs at that time to prove that '. 
ted burglary/theft two weeks earlie 
•.ockhart (1992, CAS Ark) 971 F2i 
m banc, den (CAS) 1992 US App LI 
and petition for certiorari filed (Jar 
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dered girl's male companion at defendant's 
trial for girl's murder, though defendant had 
earlier been acquitted on charge of murdering 
companion, where earlier acquittal did not 
preclude all knowledge on defendant's part of 
circumstances of companion's death, and it 
was such knowledge that prosecution sought 
to use to indicate possible motive and implica­
tion in girl's death. State v Paradis (1983) 106 
Idaho 117, 676 P2d 31, cert den (1984) 468 US 
1220, 82 L Ed 2d 888, 104 SCt 3692, later 
proceeding (1986) 110 Idaho 534, 716 P2d 1306, 
habeas corpus proceeding (DC Idaho) 667 F 
Supp 1361, affd in part and revd in part on 
other gnds (CA9 Idaho) 954 F2d 1483, 92 CDOS 
660, 92 Daily Journal DAR 1066. 

In defendant's first trial, in which he was 
acquitted on charge of robbing victim who 
claimed robbery took place in gas station, issue 
of whether defendant had been at gas station 
was necessarily decided since, as issues were 
framed at trial, acquittal necessarily decided 
that victim and defendant met in park, as de­
fendant claimed; thus, in defendant's second 
trial, on charge of robbing another victim on 
same date and at similar time and place, col­
lateral estoppel precluded admissibility of 
testimony by first victim placing defendant at 
gas station, and, in view of testimony's impor­
tance, its admission was reversible error. 
People V Acevedo (1987) 69 NY2d 478, 515 
NYS2d 753, 508 NE2d 665. 

Trial court properly grtinted defense motion 
in limine excluding evidence that murder de­
fendant had intent to kill victim arising from 
victim's involvement with woman who was 
defendant's former girlfriend and mother of 
his child, and from victim's alleged threats to 
ki l l defendant, where jury in prior tr ial , 
instructed that intent to ki l l distinguished 
first-degree murder from third-degree murder, 
acquitted defendant of first-degree murder and 
convicted him of third-degree murder (later 
reversed), since jury necessarily resolved 
intent issue in defendant's favor. (Common­
wealth V Cohen (1992, Pa) 605 A2d 1212, 
companion case (Pa) 610 A2d 32. 

Defendant's acquittal on charges of at­
tempted murder and abduction with intent to 
defile at first trial, at which mistrial was 
declared on rape charge, did not collaterally 
estop commonwealth from introducing evi­
dence of force, threat or intimidation related 
to attempted murder and abduction charges at 
second trial on rape charge where jury in first 
trial could have grounded its acquittal verdicts 
on issues other than sufficiency of force, threat 
or intimidation used by defendant against 
victim during incident. Rogers v (Common­
wealth (1987) 5 Va App 337, 362 SE2d 752. 

§ 10, Where rule of relevance followed 
[b] View that defendant not entitled to 

prove acquittal 
In state prosecution for burglary of phar­

macy and underlying felony of theft of prop­
erty, although defendant had previously been 
tried and acquitted on charges of possession 
with intent to deliver and simple possession of 
drugs taken from pharmacy, state trial court's 
refusal to permit defendant to inform jury of 
his previous acquittal did not deny him due 
process since possession acquittal was not rele­
vant to burglary/theft charges. Discovery and 
seizure of drugs that formed basis of possession 
charges took place two weeks after burglary/ 
theft and defendant was charged with posses­
sion on that date. It was not necessary for 
state to show that defendant was in possession 
of drugs at that time to prove that he commit­
ted burglary/theft two weeks earlier. Prince v 
Lockhart (1992, CAS Ark) 971 F2d 118, reh 
en banc, den (CAS) 1992 US App LEXIS 2317() 
and petition for certiorari filed (Jan 7, 1993), 
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