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whom it is addressed. This message coniains information which may be privileged, confidential or exempt from disclosure 
under applicable law. If the reader of tliis message is not the intended recipient, or the employee or agent responsible for 
delivering the message to the intended recipient, you are hereby notified Uiat any disclosiue, dissemination, copying or 
distribution, or the taking of any action in reliance on the contents of this communication is strictly prohibited, If you have 
received the information in error, please immediately notify the sender at the telephone number above. 
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WASHINGTON, DC 20220 
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Addressee's FAX Number: ~ ~PQ^ Lf 

Addressee's Confirmation Number: 

FROM: Tel. No: (202) 622- / 3 . 5 ^ 

Sender's FAX Number: (202) 622-

Location: Room 1322 M.T. 
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Comments/Spedal Instructions: 

NOTE: TmS MESSAGE IS INTENDED ONLY POR THE USE OF THE INDIVIDUAL OR ENTTTY TO WHOM IT 
IS ADURbSSLD AND MAY CONTAIN INPUkWA'l'tON THA'l' lij FKIVLLHOHD. CONt^tPbiNTlAL ANU/t^K 
RhSTRICTbD AS TO OR KXEMiT h'KDM UlSCLOiiURfa UNUHK At'FULAUUa I IAWS. It the recipient ot tl\is 
message is not tne annressee (i.e., me uuenUtMi recipieiit, you arc nercoy lucuieti mat you snould not read dus documtot and 
That any dlsscoiination, diitribudon, or eppyi.ng cif thi.s cnminuntcanon except inso&r as n«ca$,«2ry deliver this documein: 
to die intended recipient, is strictly prohibited. If you have received this coaununication in enor, please Dadfy the sender 
immediately by tclepliane, and you will be pirovidcd fijidicr instiucdan about the tenmi or destruction of die diis document. 
Thank you. 
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Lobbymg 

S e c t i o n SOl fcX"^) ^rprnniTatinwg 

In general.—The Intemal Revenue Code rules governing lobbying by charitable 
organiaaiuons described in section 501(c)(3) can be viewed as creating three separate regimes. 
There is a separate set of rules for private foundations under seaion 4945. In addition, with 
respect to public charities, the Cisde diflferentiates between public charities that affirmatively 
elect to be subject to special rules under sections SO 1(h) and 4911 (commonly referred to as 
"electing pubhc charities") and aJi other public charities that do not make this election 
(commonly referred to as "non-electing public charities")-*' In general, the operation of the 
lobbying restrictions does not depend on whether the lobbying acti-rities of a charity are intended 
to fiinher its charitable purposes (with an exception for so-called "self-defense direct lobbying" 
described below)." However, whether or not public policy discuBsions (even if technically not 
lobbying) are intended to benefit a large segment of the population or a charitable dass. as 
opposed to the private interests of a limited group of individuals, [may b^^^l^Mfl l^ relevant 
to the determination whether the activity satisfies the section S01(c)(3) requirement that the 
organization be "operated exchisi vely" for charitable or other exempt purposes or, instead, 
whether the organization serves substantial non-exempt purposes inconsistent with section 
501(c)(3) status. (This issue is commonly referred to as the "private benefit" test.)*' 

nonetheless entitled to an exemption under Rev. Proc. 98-19 if (a) more than 90 percent of all 
annual dues (or similar amounts) are received fi-om perBona who each pay annual dues of S7S or 
less (provided that the organisation is not described in section S01(c)(6)); (b) more than 90 
percent of all annual dues are received firom charitieŝ  governmental entities, or tax-exempt 
organizations which themsedvea a;re exempt fi-om the sectioa 6033(e) rules; or (c) the 
organization maintains records (ajad notifies the IRS) that 90 percent or more of the annual dues 
paid to the organization are not deductible to its members, without regard to any political 
campaign or lobbying expenditures made by the organization. 

" See generally Hopkins. Bruce R.. Charitv. Advocacy andtheT.aw no-^-tS rigg?) 

" See Haswell v. Statgft, 500 F.2d 1133, 1142 (Ct. Cl. 1974)("The applicabiUty of 
the influencing legislation clause k not affected by the selfish and unselfish motives and interests 
of the organization, and it applies to all organizations whether they represent private interests or 
the interests of the pubhc."); Kindell and Reilly, "Lobbying Issues," Continuing Professional 
EducfttioTi F.̂ rBmpT n]-pnpi:7atir.na T«r.hnical Instruction Proprram for PY 1997 (pubUshed by 
Department of the Treasury. Internal Revenue Service)(hereafter dted as "1997 IRS CPE Text") 
at 272 (no distinction between "good" and "bad" legislation). 

40 See /yrrier̂ gflTi C.Am̂ î̂ rn Academy v. CnmmUcjnr̂ t̂  92 T.C. 1053 (1989)(because 
the operational test under sec. 501(c)(3) "examines the actual purpose for the organization's 
activities and not the nature of the activities or the organization's statement of purpose," the 
court looked beyond the four comers of the organizatian's charter to discover "the actual objects 
motivating the organization" and f ound that political campaign school had a partisan purpose 
and the secondary benefit to the Republican entities and candidates was more than incidental); 
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Limitation on lobbying aaivities 

Section 501(c)(3) expressly provides that an organization is not entitled to tax-exempt 
status under that section unless "no substantial part of the activities of [the organization] is 
carrying on propagandâ  or othenvise attempting, to influence legislation" (commonly referred to 
as "lobbying").*' Thus, public chflirities may engage in some lobbying activities, provided that 
such activities are not substantial, without losing their tax-exempt status and generally without 
being subject to tax." In contrast, private foundations are subject to the restriction that lobbying 
activities—even if insubstantial so as not to jeopardize the foundation's tax-exempt status-may 
result in the foundation being subject to penalty excise taxes, unless one of the statutory 
exceptiona contained in section 4945(e) (such as for nonpartisan analysis or self-defense 
lobbying) apply. 

Definition of'lobbying" and "actign" t̂ rp̂ niyafi'r̂ tiy 

There is no statutory definition under section SO 1(c)(3) of "propaganda, or othenvise 
attempting, to influence legislatiocL"** However, Treasury regulations provide that an 
organization is an "action" organi2:ation not entitled to tax-exempt status under section SO 1(c)(3) 

The Fund for the Study of Econoniie Growth and Tax Reform v. Intt=mnl RevamiFi S?n/j.r..> civil 
action no. 97-0747 (D.C. Dist.)(Feb. 24, I998)(taking into account "overt partisan statements" of 
creators of the organization and finding that the organization did not qualify for sec. 501(c)(3) 
status because it supported a "one-sided pohtical agenda" and, thus, engaged in substantial non-
exempt activities). See also Better Business Bureau v. United States. 326 U,S. 279 
(l945)(holding that regardless of tlie number of activities thai educated business persons and the 
general public, organization was not entitled to tax-exempt status as "educational" entity because 
its "activities are largely animated by a commercial purpose" and "are directed fijndamentally to 
ends other than that of education"); Callaway Family Agsociation. Tne v r.ntnniitsioner. 71 T.C. 
340 (1978)(organization jfbund to liave engaged in substantial nonexempt activities serving 
private interests by conducting genealogical research focusing on the Callaway family and by 
urging family members to join by asserting thai the organization was '*for you, about you"); 
Chriiitian Manner International v. Commissioner. 71 T.C. 661. 669 (1979)("actDal 
purpose" of organization was commercial publication of its president's books and to 
providie him an '̂ outlet for the exposition of his theories"). 

See Regan v Taxation With Representation of Washington 4̂ 1 U.S. 540 
(1983)(holding that restrictions on lobbying activities of charitable organizations are 
constitutionally valid). 

^ Treasury Regulation sec. 1. SO 1 (c)(3)-1 (c)(3)(ii) provides: "An organization will not 
fail to meet the operational teat merely because it advocates, as an insubstantial part of its 
activities, the adoption or rejection of legislation." 

As discussed infra, there is a statutory definition of "influencing legislation" under 
section 4911(d) for public charities that make an election under section 501^) to have their 
lobbying efiTorts judged against a sUiding-scale, numeric standard. 

/r 
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due to its lobbying activities if a substantial part of the organization's activities is (1) contacting, 
or urging the public to contact, members of a le^slative body for the purpose of proposing, 
supporting, or opposing legislation; or (2) advocating the adoption or rejection of legislation. 
Treas. Reg. sec. 1.501(c)(3)-l(c)(3)(ii). Thus, attempts to influence legislation under section 
501(c)(3) include directiy contacting members of a legislative body (and their staffs) to propose, 
support, or oppose legislation (so-called "direct lobbying"), and also include urging the public to 
contact legislative bodies, or otherwise attempting to influence public opinion, with respect to 
legislation (so-called "grass roota lobbying"). Except as specifically provided for in Treasury 
regulations (described below), the IRS takes the position that whether a particular 
communication constitutes an attempt to influence legislation generally is determined on the 
basis of the facta and circumstances smrounding the communication in question.*̂  

For purposes of section 501(c)(3), the term "legislation'' includes action by the Congress, 
by any State legialature, by any local council or similar governing body, or by the pubhc in a 
referendtnn, initiative, constitutional amendment̂  or similar procedure/* "Action" by the 
Congress or by a State legislaturi: or local council refers to introductioni amendment, enactment, 
defeat, or repeal of Acts, bills, resolutions, or similar items.** Contacting executive branch 
oflacials generally is not coosiderisd lobbying for purposes of section 501(c)(3), unless the 
charity requests that the executive branch official support or oppose legislation to be considered 
by a legislative body," Legislation need not actually be formally introduced if a specific 
Ic^ative proposal is being advocated.** 

Discussions of broad social or public pohcy issues (without advocating a specific 
legislative proposal) generally do not constitute attempts to inflluence legislation for purposes of 

** See 1997 IRS CPE Teja at 273. 

1* Treas. Reg. sec. 1.501(c)(3)-l(c)(3)(ii). The IRS has stated that the section 501(c)(3) 
prohibition on substantial lobbying activities applies to attempts to influence legislation of a 
foreign country. See Rev. Rul. 7;l-440. 1973-2 C.B, 177; 1997 IRS CPE Text at 272. 

•* See Notice 88-76, 198«-2 C.B, 392. Actions taken by a legislative body witii respect 
to confirmation of a nominee for a pubhc office (e.g.. Federal judges) are mcluded within the 
term "legislation" for section S01(c)(3) piarposes, and also may be "exempt fimcdon" activities 
for purposes of the section 527(f) tax. See Announcement 88-114, 1988-37IJLB. 26 (Sept, 12, 
1988), 1993 mS CPE Text at 44SI, footnote 8 (slating that IRS has made no final determination 
on the sec. 527 issue), and the disinjssion below of section 527(Q), 

See Rev. Rul. 67-293, 1967-2 C.B. 185; 1997 IRS CPE Text at 277. 

See Christian Echnea-Vĵ tĵ nal Ministry Inc v. United States. 470 F ?,d 1175 flOth 
Cir, 1972)(urging pubhc to contact legislators to support prayer in school and oppose foreign aid 
constituted attempts to influence legislation). 
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section 501(c)(3).'̂ ' However, even if a public discussion of broad social or pohcy issues does 
not constitute an attempt to influence legislation for purposes of section 501(c)(3), there is still a 
separate issue of whether the discussion is educational (or fiinhers Some other charitable 
purpose).̂ " Thus, if an organization conducts substantial pubUc discussions or disseminates 
materials concerning broad sociaJl or pohcy issues in a mannay that does not fiorther an 
educational or other exempt purpiose, then such activity could jeopardize the organization's tax-
exen̂ it status under section 501(c)(3). not because the organization has engaged in substantial 
lobbying, but rather because it has engaged in substantial activities that do not fimher an exempt 
purpose.̂ ' 

See Rev. Rul. 6S-2S6,1966-2 C.B. 210 (disciissioii of broad social issues does not 
count agaiM«t lobbying limit umder see. S01(c)(3)). A parallel rule for private foundations also 
exempts fi-om the definition of "lobbying" discussions of broad social, econonuc, and similar 
problems, even if the problems are of a type with which the govemment would be expected to 
deal ultimately. See Treas. Reg. sec. 53.4945-2(d)(4). Moreover, as discussed fijnher below, 
regulations promulgated under section 4911 provide a similar exception for discussions of broad 
social and policy issues by pubhc charities making the section 501(h) election, with special rules 
for certainmass media advertisitu;. See Treas. Reg. sees, 56.4911-2(c)(2) and 56.4911-2(b)(5). 
Likewise, regulations promulgated imder section 162 provide that expenchtures for institutional 
or "good will" advertising—inchjcling advertising which keeps the taxpayers namf before the 
public and which presents views on economic, financial, social, or other subjects of a general 
nature—generally are deductible as trade or business expenses rather than being viewed as 
attempts to influence legislation, jsrovided that such expenditures are related to patronage the 
taxpayer might reasonably expea in the fiiture. Treas. Reg. sec, 1. l62-20(a)(2). 

*" See, e.g.. The Nationalist Movement v rnmmiBBi.;̂ ft̂  102 T.C. 558 (1994), affd 37 
F.3d 216 (5th Cir. 1994)(publication of materials advocating social and political change was not 
"educational" activity under sec. 501(c)(3) because presentation of viewpoints was unsupported 
by fact5> made substantial use of inflammatoiy and disparaging tenm, and expressed conclusions 
based on emotiotis rather than objective evaluation); Rev, Proc. 86-43, 1986-2 C.B. 729 (which 
describes the so-caUed "methodology test*' forjudging whether advocacy of a particular 
viewpoint ia considered "educational" under see. S01(c)(3), see footnote 82 supraV Also, 
compare National Alliance v. Unii:ed States, 710 F.2d 868 (D.C. Cir. 1983)(denial of tax-exempt 
status to organization that published newsletter promoting racial hatred and violence against 
minority groups was upheld because the newsletter "cannot reasonably be considered intellectual 
exposition" and, thus, no possibihty that it could be found to be "educational within any 
reasonable interpretation of the term") with Bip Mama Rag Inc. v. United States. 631 F.2d 1030 
(D.C. Cir. 19S0)(holding that Treasury regulation that defined "educational" activity as requiring 
a "fiill and fair exposition" was unconstitutionally vague and susceptible to discriminatory 
enforcement). 

" See Joint Committ:ee on Taxation, General Explanation of the Tax Reform Act of 
1976. at 411, footnote 7 (discussiiig impfications of making sec. S01(h) election). See also 
footnote 40 supra (regarding private benefit issues). 

/7 
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Despite this general rule for disctissions of broad social issues. Treasury Regulation 
section 1.501(c)(3)-l(c)(3)(jy) provides for a separate, distinct test under which an organization 
is treated as an "action organization"—and, thus, not entitled to sec. 501(c)(3) sums—if it has the 
foUovnng two characteristics: (1) its main or primary objective or objectives (as distinguished 
fi'om its incidental or secondary objectives) may be attained only by legislation or a defeat of 
proposed legislation; and (2) it advocates, or campaigns for, the attainment of such main or 
primary objective or objectives es distinguished fi'om engaging in nonpartisan analysis, study, or 
research and maJdng the results t̂hereof available to the public. In determining whether an 
organization has such characteri:itics, all the surrounding facts and circumstances, inctuding the 
articles and all activities of the o rganization, are to be considered. In essence, the "action" 
organization test of Treasury Regulation section 1.501(c)(3)-l(c)(3)(iv) allows substantial 
lobbying to be found due to the nature of the organization and its aims.̂ ^ 

Exception^ for non-electing pv|?|i9 ffharitie-g 

Even when a communication refers to a specific legislative proposal (or the 
organization's primary objective may be attained only by passage or defeat of legislation), the 
dissemination of nonpartisan analysis or research witii respect to a le^ative proposal (or the 
organization's primary objective), while not advocating legislative action, is not considered 
lobbying for purposes of section 501(c)(3). See, e.g.. Rev. Rul. 64-195, 1964-2 C.B. 138 
(organization conducted nonpartisan analysis of a proposed constitutional amendment and 
disseminated materials to the pulslic, but did not advocate approval or disapproval of the 
amendment); Rev. Rul. 70-79, 1970-1 C .B. 127 (some of the policies fonnulated by the 
organization could be carried out only through legislation, but organization was entitied to (c)(3) 
status due to the educational nature of activities and because it did not make any specific 
legislative recommendations).*' Likewise, responding to a governmental request for testimony is 

" See The Fund for the Study of Econoiniy (ĵ r»wth anH Tax Reform v. Internal Revenue 
Service, civil action no. 97-0747 (D.C. Dist)(Feb. 24,1998)(finding that two-part test for 
"action" organization was satisfied because orgamzation conceded that the only way of 
achieving its pohcies was through legislative reform, and because press reports and other 
evidence indicated that the organization "actively engaged in advocacy and furthering a 
particular pohtical agenda"); Rar. RuL 62̂ 71, 1962-1 C 3 . 85 (research and pubhcations of 
orgamzation, considered alone, inay be educational, but section 501(c)(3) status was not 
available because the organization was primarily involved not only in teaching but in advocating 
the adoption of a doctrine that asuld be effective only by enactment of legislation); Roberts 
Dairy Co. v. Commisgioner. 195 F.2d 948 (8th Cir. 1952); 1997 IRS CPE Text at 276. 

See also 1997 IRS CPE Text at 274, As discussed infi'a. a slightiy different rule may 
apply -with the nonpartisan analysds exceptions under sections 4911 and 4945, where nonpartisan 
analysis of a legislative proposal is allowed to advocate a particular position or viewpoint, 
without being treated as lobbyinĵ  provided that the communication does not "directly 
encotirage" the recipient to take action-within the meaning of Treas. Reg. sec. 56.4911-
2(b)(2)(iii)(A)-(C). It remains unclear how the nonpartisan analysis exception fbr non-electing 
public charities compares to the nonpartisan analysis exception under sections 4911 and 4945. 
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not ti^eated as a lobbying activity. See, e.g., Rev. Rul. 70-449,1970-2 C B . 112 (providing 
technical advice).** In addition, advocacy by a charity with respect to legislation that could 
affect the powers or existence of the organization itself (so-called "self-defense lobbying") 
generally is considered to be exempt ft^om the section 501(c)(3) lobbying restriction." 

Attribution 

Similar to questions that tirise with respect to the pohtical campaign prohibition under 
section 501(c)(3) (discussed previously), when an individual affiliated with a charity makes a 
lobbying communication, the que^on arises whether the lobbying should be viewed as an 
activity of the mdividual acting in his or her private capacity or whether the activity should be 
attributed to the charity." In general, resolution ofthis issue depends on whether the lobbying 
activities are within the scope of ithe individual's authority to act as an agent for the organization 
(or, if not, whether the organization impHcitiy ratified the individuals acts).*̂  The lobbying 
activities of a section 501(c)(4) organization -will not be attributed to an affiliated charity, so long 
as the entities are separately incoiiporated, the records show legally distinct entities, and there aie 
fair-market-value reimbursements fbr any shared facilities or services.'* However, because the 
lobbying restriction is not absolute under section SO 1(c)(3), a charity may provide some support 
to lobbying efforts undertaken by another entity, provided that the provision of such support 

See Hopkins. Bruce R., Charity. Advneacv and the La-w at 168 (1992)(inadvisable to borrow to 
heavily firom sec. 4911 rules for nonpartisan analysis When judging activities of non-electing 
pubhc charities); Oalston, aupra at 1344-45, footnote 263 (noting that more generous nonpartisan 
analysis exception under sees. 4911 and 4945 may eventually be apphed to non-electing public 
charities). 

*̂ [Here also, it is uox clear whether the exception for nonelecting public charities is 
as broad as the technical advice exception for electing public charities under section 4911, 
which (as discussed later on) does nĝ  require that presentation of advice or assistance to a 
governmental body satisfy the requirements for nonpartisan analysis. See Treas. Reg. sec. 
56.4911-2(c)(3).] 

" Although there is no pn êdential ruling from the IRS "with respect to self-defense 
lobbying by a non-electing public charity seeking to protect the organization's own existence or 
powers under the law (see 1997 C:PE at 277. footnote 20), the IRS recognized the self-defense 
exception in GCM 34289 (May 8„ 1970) prior to the enactment of section 501(h). See also 
Galston at 1284, footnote 40. For the counterpart "self-defense" exceptions for public charities 
making the 50l0i) election, see section 4911(d)(2)(C) and Treas. Reg. sec. 56-4911-2(0); for the 
counterpart "self-defense" excepciion for private foundations, see section 4945(e) and Treas. Reg. 
sec. 53-4945-2(d). 

" See footnote 14 supra. 

" See F L R 9507020 (date?); 1997 IRS CPE Text at 277-78. 

See footnote 15 gupra. St 

SOOia i90S9St'202 XVJ Sl'ifiT ISJ 66/2T/TT 



NOU-12-1999 14:31 DRS TAX POLICY 202 622 9260 P.0B/19 

(along -with any lobbying activities directiy conducted by the charity) does not violate the 
"substantial part" test (or, 501(b) expenditure limits, i f elected by the charity). 

Determination of substaritiahtv 

In addition to the definitional question of whether a communication constitutes 
"lobbying" for purposes of section S0l(c)(3), there is a second issue of whether the level of an 
organization's lobbying activities is "substantial." Except for public charities that make the 
section 501(h) election (as discussed below), there is no bright-line, mechanical rule for 
determining whether lobbying activities are substantial relative to the organization's other 
activities. Rather, the particular facts and circumstances surrounding all activities of the 
organization (including volunteer time) must be examined. In particular, an arithmetical 
percentage test (e.g., looking at the percentage of the budget, or employee's time, spent on 
lobbying) while relevant, has been held not determinative.*^ When Congress enacted section 
501(h), it was specifically provided in section 501(h)(7) that the determination of whether the 
lobbying of a nou'electing charity is "substantial" is not affected by the numeric tests provided 
for by sections 501(h) and49II (described below). 

Lobbying rules for electing public charities 

Section SOlfh) election 

Certain public charities may elect under section 501(h) to have the amount of permitted 
lobbying expenditures measured under the statutory, arithmetical tests set forth in sections 
501(h) and section 4911.^ The iirithmetical tests provide an alternative to the imprecise, facts-
and-circumstances test of substantiality that otherwise appHes to section 501(c)(3) organizations. 
For a pubhc charity making the section SO 1(h) election, the allowable amount of lobbying 
expenditures that can be made for any tax year is determined under a sUding-scale formula. 
Specifically, the allowable amoutit of all lobbying (Le., direct and grass roots lobbying 

See, e.g., Haswell v. U nited States. 500 F.2d 1133 (Ct Cl. 1974); Christian Echoes 
National Ministry Inc. v. United States. 470 F.2d 849 (lOtii Cir. 1972); 1997 IRS CPE Text at 
279-280 (factors to be considered are percentage of budget, amount of volunteer time, and 
continuous or intermittent nature of lobbying, and the extent of supporting activities; a 5 percent 
safe-harbor has at times been applied as a general rule of thumb, and lobbying activities that 
exceed roughly 16-20 percent of total activities are generally considered substantial). See also 
Galston, 'Xobbying and the Pubhc Interest: Rethinking the Internal Revenue Code's Treatment 
of Legislative Activities," 71 Texas L. Rev. 1269, 1279-1280 (1993). 

^ Public charities eligible to make the section 501(h) election include educational 
institutions, hospitals, and organizations receiving a certain proportion of support fi'om the 
general pubhc, but not churches sind certain church-related entities (sees. 501(h)(4) and (5)). 
Churches were made ineligible for the section 501(h) election at their own request. See Joint 
Committee on Taxation, General Explanatinfl of the Tax Reform A a of 1976. 1976-3 CB. (vol. 
2) at 419-420. 

^ 0 
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combined) is Umited to the sum of (a) 20 percent of the first $500,000 of the orgatiization's 
exempt purpose expendimres*̂  for the year, plus (b) IS percent of the next $500,000 of such 
expenditures, plus (c) 10 percent of the third $500,000 of such expenditures, phis (d) 5 percent of 
any additional such expenditures. In no event, however̂  can the allowable amount of lobbying 
for an organization making the section S01(h) election exceed $1 million for any year.*'̂  Grass 
roots lobbying is subject to a sepiirate limitation, equal to 25 percent of the overall permissible 
lobbying amount (sec. 491 l(c)(4)).° In order to prevent organizations fi'om avoiding the dollar 
hmitations of section 501(h) by dividing themselves into technically separate but related entities, 
section 4911(f) treats certain affiliated organizations under common control as one organization 
for purpose of applying the secticm 501(h) arithmetical tesis.̂  

If the lobbying ejqienditures (for either all lobbying or grass roots lobbying in particular) 
of an organization making the section 501(h) election exceed the allowable amounts under 
section 4911, then an excise tax p enalty is in^osed on the organization equal to 25 percent of the 
excess lobbying expenditures (sec . 4911(a)). Imposition of this excise tax penalty under section 
4911 may, in some cases, effectively operate as an intermediate sanction short of revocation of 
the organization's tax-exempt staitus. However, if the electing organization's lobbying 
expenditures (for either all lobbying and grass roots lobbyiag in particular) noimally are more 
than 150 percent of the allowable amotmts, then not only -will the organization be subject to the 
excise tax penalties under section 49U, but the organization will lose its tax-exempt status (sees. 
SO 1 (h)(1) and 501 (h)(2)(B))** 

For this purpose, "exempt purpose expenditures" are defined as expenditures to 
accomplish the organization's exempt purposes, including properly allocable salary payments, 
overhead, an allowance for depreciation on a straight-line basis, and all lobbying eotpenditures, 
but not including iundraising costs; and certain capital expenditures. Section 4911(e)(1); Treas 
Reg. sec. 56.4911-4. 

6Z 

63 

Section 491 l(o)(2). 

In contrast to the aritbjEietical test for organizations making the section 501(h) 
election, the substantial pan test for non-electing organizations does not focus solely on 
expendimres made by the organiza,aon and it makes no distinction between direct and grass roots 
lobbying. See 1997 CPE Text at 3 01; Galston, "Lobbying and die Public Interest: Retiiinking 
the Internal Revenue Code's Treatmeni of Legislative Activities," 71 Texas L. Rev. 1269, 1280 
(1993)(discussing advantages and idisadvantages of sec. S01(h) election for organizations that 
engage in more grass roots lobbyin g than direa lobbying or that rely on volunteers for their 
lobbying). 

64 See Treas. Reg. sec, 56,4911-7. 

*̂ The determination of whtilher an organization's lobbying expenditures normally exceed 
150 percent of the allowable amounts generally is made by comparing the sum of the 
ofgartizatioris lobbying e^enditurea for the determination year and the three preceding years to 
the sum of the allowable lobbying aimounts for those years (Treas. Reg. sec. l.S0l(h)-3(b)). 
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Definition of lobbying under section 4911 

For purposes of the section 501(h) arithmetical test, lobbying expenditures are defined as 
"expenditures for the purpose of influencing legislation (as defined in section 4911(d))."" 
Section 4911 (d), in turn, defines the term "influencing legislation" as ~ 

(A) any attempt to influence any legislation" through an attempt to 
affect the opinions of the general pubhc or any segment thereof 
[i.e., "grass roots lobbying communications"], and 

(B) any attempt to influence any legislation through 
communication with any member or employee of a legislative 
body, or with any govemment official or employee who may 
participate in the formulation of the legislation [i.e., "direct 
lobbying communications"].** 

However, section 4911(d)(2) specifically exclu(lê  firom the definition of "influencing 
legislation" the following activities: 

(A) making available the results of nonpartisan analysis, study, or 
research; 

(B) providing of technical advice or assistance (where such advice 
would otherwise constitute the influencing of legislation) to a 

^ In theoiy, the definition of "expenditures for the purpose of influeacing legislation" 
under section 4911 applies only to public charities that have made the section 501(h) election. In 
practice, however, the definitions and exceptions of section 4911(d)—as well as the parallel rules 
under section 4945.(e)—are genenUly -viewed as codifying existing law and practice for 
determining whether "lobbying" lias been xmdertaken by any organization described in section 
501(c)(3). See, e.g,. GCM 39694 (Jan. 21, l988)(admimstration of Code is best effectuated by 
uniform application of lobbying rules for all charities); GCM 34289 (May 5̂  1970); S.Rep, No, 
9US52, 91 Cong., Isi Sess. 48-49 (1969), Haswell v. United States. 500 F,2d 1133, 1147 (Cl. Cl. 
1974). [See also BNA Portfolio at A-S2 (and authorities cited therein).] 

" "Legislation" includes aiction by legislative bodies but does not include action by 
"executive, judicial, or administrative bodies." Treas. Reg. sec. 56.491 l-2(d)(3). The term 
"administrative bodies" includes school boards, housing authorities, sewer and water districts, 
zoning boards, and other similar Federal, State, or local special purpose bodies, -whether elective 
or appointive. Treas, Reg. sec. 56,491 l-2(d)(4). 

Lobbying with respect to a referendum or baUot initiative subject to a vote by the 
general public (unless it qomes -within the nonpartisan analysis exception) is considered "direct 
lobbying," based on thî  rationale ithat, in this context, members of the general public are 
fimctioning as le^slators. See Treas. Reg. sec. 56.491 l-2(b)(l)(iii). 
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governmental body or to a committee or other subdivision thereof 
in response to a written request by such body or subdivision, as the 
case may be; 

(C) appearances before, or communications to, any legislative 
body with respect to a possible decision of such body which might 
affect the existence of the organization, its powers and duties, tax-
exempt status, or iJie deduction of contributions to the organization 
(i.e., "self-defense direa lobbying"), 

(D) communications between the organization and its bona fide 
members with respect to legislation or proposed legislation of 
direct interest to the organization and such members, other than 
communications which (1) directiy encourage members to contact 
a legislative body in an attempt to influence legislation, or (2) 
directiy encourage members to urge persons other than members to 
attempt to affect the opinions of the general pubUc or to contact a 
legislative body in an attempt to influence legislation; and 

(£) any communication Vrtth a government official or employee, 
other than ~ 

(I) a communication -with a member or employee of 
a legislative body (where such conununication 
would othe rwise constitute the influencing of 
legislation), or 

(ii) a communication the principal purpose of which 
is to influence legislation. 

With respect to communications -with legislators and govemment officials, Treasmy 
regulations provide a two-part test for determining if such a communication by an organization 
making the section S01(h) election constitutes a "direct lobbying communication." Under this 
two-part test, a communication with a legislator or employee of a legislative body, or with any 
govemment official or employee who may participate in the formulation of legislation (provided 
that the principal purpose of the communication is to influence legislation), will be tieated as a 
"direct lobbying communication" iimder section 4911 onlv if the communication both (1) refers 
to "specific legislation" (meaning legislation that has already been introduced in a legislative 
body or a specific legislative proposal that the organization either Supports or opposes*̂ , and (2) 

*' "Specific legislation" miy be identified by its formal name, by a widely used term in 
connection with the legislation, or even by its content or effect. See 1997 CPE Text at 296-297. 
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With respect to communications with the general public. Treasmy regulations provide a 
three-part test for detenniniag whether such a communication by an organization making the 
section SO 1(h) election constitutes a "grass roots lobbying communication." Under this three-
part test, a communication with ttie general public -wiU be treated as a "grass roots lobbying 
communication" under section 4911 srijuf the communication; (1) refers to specific legislation; 
(2) reflects a view on such legislation; and (3) encourages the recipient to take action with 
respect to the legislation (referted to ^ a "call to action" requirement) in at least one of four 
specifically enumerated ways.''̂  In this regard, the first two requirements for "grass roots 
lobbying conamunications" generally are interpreted in the same manner as under the two-part 
test for "direct lobbying" (with an exception described below for certain mass media advertising 
that is presumed lo refer to specific legislation). With respect to the third requirement—i.e., a 
"call to action"~this requirement i s satisfied only if the communication (a) states that the 
recipient should contaa a legislator or an employee of a legislative body, or should contact any 
other govemment official or employee (provided that the principal purpose of urging contact 
with such official or employee is to influence legislation), (b) states the address, telephone 
number, or similar information of a legislator or employee of a legislative body, (c) provides for 
a petition, tear-off postcard, or similar material for the recipient to communicate with any 
legislative or government official, ac (d) specifically identifies one or more legislators who will 
vote on the legislation as; opposing the organization's view with respect to the legislation; being 
undecided -with respect to the legiislarion; being the recipient's representative in the legislature; 
or being a member of the l̂ islatiNre committee or subcommittee that will consider the 
legislation.'̂  To be considered a "call to action" a communication must satisfy at least one of 

™ Treas. Reg. sec. 56.491 l-2(b)(l)(ii). The Treasury regulations do not specifically 
define the term "reflects a view," Instead, the regulations contain examples which are somewhat 
conclusory. One example refers to a "position letter" sent to Congress "to gain support" for 
specific legislation—which thus constitutes a "direct lobbying conmiunication"-while another 
example refers to a paper discussing a State's environmental problems but which "does not 
reflect a view." See Treas. Reg. sec. 56.491 l-2(b)(4)(I)(examples (1) and (3)). 

Treas. Reg. sec. 56.491 l-2(b)(2)(u). 

Treas. Reg. Sec. 56.491 l-2(b)(2)(iii). Merely nammgthe main sponsor(s) of the 
legislation for purposes of identifying the legislation will not constitute a "call to action." Id. A 
communication that inerely identifies one or more legislators who will vote on the legislation as 
supporting the communication's viiew (as opposed to identifying legislators as opposing the 
communication's view, or as being undecided with respect to the legislation, or as being the 
recipient's representative in the legpslature) is not a "grass roots lobbying communication'* as 
long as the communication does not include one of the four specific types of "calls to action." 
See Treas. Reg. sec. 56.491 l-2(b)(4)(ii)(A), Example (7); Hopkins, Bruce R,, Charity. 
Advocacy, and the Law at 145 (1992). 

=3V 

CTOl] 180292^202 XVJ 02=21 IHJ 66/2T/TT 



NOU-12-1999 14:33 DPS TflX POLICY 202 622 9260 P.13/19 

these four specific tests enumerated in the Treasury regulations." Thus, except in the case of 
certain mass media advertisements (as described in the following paragraph), no matter how 
clearly an organization identifies a specific legislative proposal or comments on the merits of 
that legislation when it communicates with the general public, the absence of a "call to action" 
raeans chat the communication is not a "grass roots lobbying communication" for purposes of 
section 4911.'"* 

Mass media advertisetaer ts 

Under a special rule contiiined in the section 4911 regulations, certain mass media 
advertisements that otherwise do not satisfy the three-part test for a "grass roots lobbying 
Lommunicati'on" may nevertheless be treated as "grass roots lobbying communications." Under 
this special rule, if, within two wiseks before a vote by a legislative body or committee (but not 
subcommittee) on "highly pubhcized"̂ * legislation, a paid advertisement appears in the mass 
media G-e., television, radio, billboards and certain general circulation newspapers and 
magazines'*), then such an adveriisement -will be presumed to be a "grass roots lobbying 
communication" if it (1) reflects a view on the general subjeCT of such legislation, and (2) either 
(a) refers to the highly pubHcized legislation or (b) encourages the public to communicate with 
legislators on the general subject of such legislation, Treas. Reg. sec. 56,491 l-2(b)(S)." This 
presumption may be rebutted if tiie organization demonstrates that the advertisement is a type of 
mass media communication regulariy made by the organization (without regard to the timing of 
the legislation) or that the timing of the advertisement was unrelated to the upcoming legialative 
actioiL If a mass media advertisement falls outside the special rule of Treasury regulation sec. 

See 1997 CPE Text at 300-301 (an exhortation to tiie pubhc to "oppose" a particular 
legislative proposal is not, by itself a "call to action" under sec, 4911). 

'* See 1997 CPE Text at 298-299. 

" Treas. Reg. sec. 56.491 l-2(b)(5)(iii)(C) provides tiiat "higjily publicized" means 
frequent coverage on television aiid radio, and in general circulation newspapers, during the two 
weeks preceding the vote by the legislative body or committee. However, the regulation goes on 
to state that, even where legislation receives firequent coverage, it is "highly pubhcized" only if 
"the pendency of the legislation or the le^lation's general terms, purpose, or effect are known 
to a significant segment of che general pubhc (as opposed to the particular interest groups 
directly affected) in the area in wliich the paid mass media advertisement spears." Id-

'* Where an electing organization is itself a mass media publisher or broadcaster, all 
portions of that organization's maiss media pubhcations or broadcasts are treated as paid 
advertisements in the mass media, except those specific portions that are advertisements paid for 
by another person. Treas. Reg. sec. 56.491 l-2(b)(5)(iii)(B). 

See 1997 CPE Text at 308-09 (noting that presumption does not apply if an 
advertisement appears even one day more than two weeks brfore a vote; nor does the 
presumption apply if pubhc pressure from an advertising can îaign results in a scheduled vote 
being canceled). 
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56.4911-2(b)(5), or if the special rule applies but the presumption is rebutted, then the general 
three-part test apphes for determining whether the advertisement consumtes a "grass roots 
lobbying communication." 

Piscuasions of broad social issues 

Consistent -with the definitions of "direct lobbying communications" and "grass roots 
lobbying communications" under section 4911, Treasury regulations provide that 
"[e]xaminations and discussions of broad social, economic, and similar problems are neither 
direct lobbying communications under section S6.4911-2(b)(l) nor grass roots lobbying 
communications under section 56.4911-2(b)(2) even if the problems are of the type with which 
go-vemmeni would be expected to deal ultimately." Treas. Reg. sec. 56,491 l-2(c)(2)."' 
Consequentiy, lobbying communications do not include pubfic discussion, or communications 
with members of legislative bodies or governmental employees, the general subject of which is 
also the Subject of legislation before a legislative body, so long as such discussion does not 
address itself to the merits of a sjjecific legislative proposal asd so Ipng as such discussion does 
not directly encourage recipients to take action with respect to legislation. Id.'* This treatment 
of discussions of broad social and policy issues is implicit in the two-part definition of "direct 
lobbying" and the general three-part definition of "grass roots lobbying," because both 
definitions require that the communication in question "refleas a view" on a specific legislative 
proposal (and the general definition of "grass roots lobbying communication" under section 4911 
further requires that there be a specific "call to action').*" Moreover, if a mass media 
advertisement appearing -withm two weeks of a vote reflects a view on a general social or pohcy 
issue that also ia the subject of highly pubUdzed legislation, then the advertisement could be 
presumed to be a grass roots lobljying cotnmunication only if the advertisement also refers to 

'"' The counterpart regulation for private foundations is Treas. Reg. sec. S3.4945-2(d)(4). 

''For example, Treas. Reg. sec. 56.491 l-2(b)(4)(ii)(a), example (4), points out that an 
organization could encourage members of the pubUc to send thsar legislators a coupon to 
"support a drug free America" without referring to any specific legislation, and this would not be 
ti-eated as a "grass roots lobbying communication" under the general three-part test. However, if 
such a coiununication appeared in a paid mass media advertisement within two weeks of a vote 
on highly pubhcized legislation concerning drug abuse, then such a communication potentially 
could be presumed to he a "grass roots lobbying communication" under Treas Reg sec 
56.491I-2(b)(5). 

^ See 1997 CPE Text at 306, footiiote 37 (noting that tiie exception in tiie sec. 49U 
regulations for discussion of broad social problems was included to provide parity with a pre­
existing exception under sec. 494.S, but, as a substantive matter, the exception is "superfluous" 
given the definitions of lobbying communications in the sec. 4911 regulations). See also 
McGovem, Accethira, and Skelly, "The Revised Lobbying Regulations~A DiflScult Balance," 
Tax Note? (Dec. 26, 1988)("aie rsvised definition of grass roots lobbing will reduce or eliminate 
the need fbr organizations to depend upon tiie exception for discussion of broad sodal, 
economic, and similar problems."]! 
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specific legislation or encourages the pubhc to communicate with lepslators on the general 
social or policy issue. Thus, if titiere is neither a reference to specific legislation nor a mass 
media "call to action" regarding the general social or pohcy issue that is also the <tubject of 
le^lation that is voted on within two weeks, then the pubhc discussion of broad social or policy 
issues is not a lobbying communication under section 4911." 

Statutory exceptions undier sectjî n 4911 

Even if a communication by an organization meets the definition of a "direct lobbying" 
or "grass roots lobbying" communication under the general rules described above, the 
communication nonetheless may be exempt if one of the five statutory exceptions of section 
4911(d)(2) apply. The first of tiiiese statutory exceptions is "making available the results of 
nonpartisan analysis, study, or research" (sec, 4911(d)(2)(A)). Witii respect to this exception. 
Treasury Regulation section 56.491 l-2(c)(l)(ii) pro-vides that tiie term "nonpartisan analysis, 
study, or research" means "an mdependent and objective exposition of a particular subject 
matter, including any activity that is 'educational' within the meaning of [Treasury Regulation] 
section 1.501(c)(3)-1(d)(3)."" Treasury Regulation section 56.4911.2(c)(l)(ii) goes on to 

As discussed previously, whether or not the discussion is conduaed in a manner that 
fiirthers an educational or other exempt purpose (or violates the private benefit test) is a separate 
question. See footnotes 40 and SO supig. 

^ Treas. Reg, sec. L50l{c)(3)-l(d)(3) provides that "an organization may be educational 
even though it advocates a particular position or viewpoint so long as it presents a sufficiently 
fill! and fair exposition of the pertinent facts as to permit an indt-vidual or the pubhc to form an 
independent opinion or conclusion." In Rev, Rul. 86-43, 1986-2 CB. 729~which was issued to 
address the vagueness concerns identified in the ftip;Mflm^ }t̂ ^ decision, see footnote SO supra— 
the IRS indicated that the focus of the IRS in applying Treas. Reg. sec. 1.50l(c)(3)-l(d)(3) is not 
upon the viewpoint or position advocated, but rather upon the method used by the organization l / 
to communicate its viewpoint. Rev. Proc. 86-43 mdicates that the method used by the " 
organization "will not be considei'ed educational if it fails to provide a factual foundation for the 
viewpoint or position being advocated, or if it fails to provide a development fi'om the relevant 
facts that would materially aid a Listener or reader in a learning process." Further. Rev. Proc. 86-
43 indicates that the presence of siny of the following factors in the presentations made by an 
organization is indicative that the method used by the organization to advocate its views is not 
educational: (1) the presentation (sf viewpoints unsupported by facts is a significant portion of 
the organization's communications; (2) the facts that purport to support the viewpoints or 
positions are distorted; (3) the or̂ janization's presentations make substantial use of inflammatory 
and disparaging terms and expresji conclusions more on the basis of stronj; emotional feehngs 
than of objective evaluations; and (4) the approach used in the organization's presentations is not 
aimed at developing an understanding on the part of the intended audience or readership because 
it does not consider their background or training in the subject matter. However, Rev. Proc. 86-
43 goes on to provide that, even if one or more of the above four factors are present, the IRS will 
look to all facts and circumstanceji to determine whether an organization nonetheless may be 
considered "educational." An exammation of the factors listed in Rev. Proc. 86-43 is commonly 

^7 
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provide; 'Thus, 'nonpartisan analysb, study, or research' may advocate a particular position or 
viewpoint so long as there is a sufficientiy full and fair e?;position of the pertinent facta Co enable 
the pubhc or an individual to fonn an independent opinion or conclusion. The mere presentation 
of unsupported opinion, however, does not qualify as 'nonpartisan analysis, study or 
research*"" 

Treasury Regulations provide that nonpartisan analysis that reflects a view on specific 
legislation is not -within the section 4911 (d)(2)(A) exception if the communication "directiy 
encourages" the recipient to take action—meaning that the communication expressly states that 
the recipient should contact a legislative or government official or employee, includes the 
address, telephone number or similar infonnation of a such official or employee, or includes a 
petition teaT'off postcard, or similar material for the recipient to send to such an official or 
employee. However, nonpartisan analysis within the section 4911 (d)(2)(A) exception is allowed 
to include a limited (or imphdit) "call to action" that specifically identifies one or more 
legislators who will vote on the le:gislation as (1) opposing the organization's views -with respect 
to the legislation, (2) being undecided with respect to the legislation, (3) bang the recipient's 
representative in the legislature, or (4) being a member of the legislative committee or 
subcommittee that will consider the legislation.*̂  

Under section 4911(d)(2)(A), an organization may choose any suitable means, inchiding 
oral or -written presentations or disseminations to the news media, to distribute its nonpartisan 
analysis or research. However, communications may not be limited to, or be directed toward, 
persons who are hiterested solely in one side of a particular issue (Treas. Reg. sec. 56.4911-
2(c)(1))." 

The four additional statutory exceptions provided for by section 4911(d)(2) include (1) 

referred to as the "methodology test." See The Narinnqhst Movem^̂ it y, C9""^ ŝsioner 102 
T.C. 558 (1994)(upholding constitutionaHty of methodology test). 

" As discussed in more dirtail infr̂ , it is not clear whether the IRS intends to use the 
arguably stricter "fijll and fair exposition" test with respect to advocacy invotviag legislation, or 
whether satisfying the "methodology" test of Rev. Proc. 86-43 (which can be viewed as a subset 
of the '̂ 11 and fair exposition" teiit) would suffice, even if both sides of the debate on a 
legislative issue are not presented. It is also questionable whether use of the "fiill and 6ir ~" 
exposition" test (without the overlay provided by the "methodology" test) forjudging advocacy 
-with respeg to legislation test would be constitutionally permissible in view of the Biy Mama \ fk ĉ i" 
Rag decision (see footnote 50 sugira)- Compare The Nationalist Movement v. Commissioner, vj 
102 T.C. at , footnote 17 (doubtfiil whether IRS could require presentation of opposing ^ ^ 
views) with The Fund For the Study of Economic Growth and Tax Raform v. Internal Revenue 
Service (where the court fbxmd thfit the organization did not conduct nonpartisan analysis, but 
the court did not refer to either the: "fiiU and Sail exposition" test or the "methodology" test). 

" Treas. Reg, sees. 56.491 l-2(b)(2)(in) and 56.491 l-2(c)(l)(vi). 

" See 1997 IRS CPE text at 302-03. 
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providing technical advice or assistance upon written request fi-om a governmental body", (2) 
so-called self-'defense direa lobbying—that is, communications with a Le^lative body with 
respect to a possible decision by the body which might affea the existence of the organization, 
its po-wers and duties, or its tax-exempt status, or the deduction of contributions to the 
organization*', (3) communications between an organization and its bona fide members, 
provided that the communication does not directly encourage the members to contact le^slators 
or to urge nonmembers to influence legislation", and (4) communicariona with government 
officials or employees, provided that the communication is not a direct lobbying communication 
with a member or employee of a legislative body and, in the case of other government officials, 
does not have the prindpal purpose of influencing legislation,*' 

Cost allocationf—In addition to defining direct and grass roots lobbying communications 
and the five statutory exceptions,, Treasury regulations issued under section 4911 provide 
detailed guidance fbr allocating particular expenditures to lobbying communications, In general, 
pubhc charities making the section 501(h) election are required to treat as lobbying expenditures 
all direa costs of producing the communication, as well as an allocable share of overhead 

** Under this exceptiotl, Ihe request for assistance or advice must be made in the name of 
the requesting governmental body, committee, or subdivision rather than an individual member 
thereof; and the response to such request must be made available to every member of the 
requesting body, committee, or subdivision. Treasury regulations fiirther provide that because 
such assistance or advice may be given only at the express request of a governmental body, the 
oral or written presentation of such assistance or advice need not qualify as nonpartisan analysis, 
study or research. The offering of opinions or recommendations will ordinarily qualify under 
this exception only if such opiniojis or recommendations are spedfi.cslly requested by the 
governmental body or are directiy related to the materials so requested. See Treas Reg sees 
56.491 l-2(c)(3) and S3.494S-2(d)(2), 

" See Treas, Reg. sees, 56.491 l-2(c)(4) and 53.494S-2(d)(3); 1997 IRS CPE Text at 
307-08. 

" Treas. Reg. sec. 56.49] 1-S. For purposes of this exception, the term "directly 
encourage" has the same meaning; as for the nonpartisan analysis exception See Treas. Reg. sec. 
56.4911-S(f)(6)); 1997 CPE Text at 314-17. A communication between an organization and a 
member of the organization which directiy encourages the member to engage in direct lobbying 
of a member of empbyee of a legislative body is considered a direct lobbying communication 
(unless the self-defense exception apphes). See section 4911(d)(3)(A); Treas. Reg sec 56 4911 -
5(f)(6)(B). 

When a communication is with govemment official or employee who is not a member 
of (or employed by) a legislative body, then the costs of the communications are taken into 
account under section 4911 only if the principal purpose of the comnninication is to influence 
legislation. See Joint Committee on Taxation, General Explanation nf Tax Reform Act of 1976 
at 4)0. 
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costs.̂  In addition, rules are provided for so-called "mixed purpose" expenditures and for 
allocating costs when non-lobbyijig materials (e.g., nonpartisan analysis) subsequently are used 
by an organization as pan of a grass roots lobbying campaign,̂ ' 

Penalrifts :̂ pDlicable to private foundations-For purposes of determining whether a private 
foundation should have its exempition revoked, the substantial part test under section 501(c)(3) 
continues to apply,As a separate issue, private foundations and their managers are potentially 
subjea to excise taxes under section 4945'* if any expenditures are made for either direct or 
grass roots lobbying. Lobbying a ctivities may be subject to tax under section 4945 even in cases 
where such activities are aoj substantial rdative to the private foundation's other activities,'* For 
purposes of section 4945, lobbying is defined in a tnanner similar to the definition under section 
4911(d). Specifically, as under S(;ction 4911(d)(2), the section 4945 penalty excise taxes do not 
apply to (a) making av Îable the results of nonpartisan analysis, study, or research, (b) providing 
technical advice to a governmental body in response to a written request, or (c) direct lobbying 
of a legislative body with respect to a possible decision of such body which might affect the 
existence of the private foundation, its powers and duties, its tax-exempt status, or the deduction 
of contributions to such foundation (sec. 494S(e)).'* 

Penalties appKcable to public charitieŝ - For public charities making the section 501(h) 
election, there is an intermediate sanction of an exdse tax penalty that may be imposed in cases 
where an organization exceeds tlie so-called "lobbying nontaxable amount" (or "grass roots 
nontaxable amount") but the orgimization does not normally exceed the numeric hmits by more 

^ Treas. Reg. sec, 56,49 ll-3(a)(l). 

Treas Reg. sees. 56.491 l-2(b)(2)(v) and 56.491 l-3(a)(2); 1997 IRS CPE Text at 304-
06, See also Hopkins, Bruce R. i::haritv. Advocacy, and the Law at 155-57 (1992). 

" Joint Committee on Imtemal Revenue Taxation, General Explanation of the Tax 
Refomi Act of 1969, H.R. 13270, 91st Cong,. 1st Sess., at 49, footnote 21. 

The section 4945 penalty regime for private foundation and their managers is 
described in footnote [23] aipr .̂ 

(See S. Rep. No, 552, !»l$t Cqng., 1st Sess, SI (1969),] Although the seaion 4945 
excise tax conceptually could be viewed by private foundations as a "cost of doing business" in 
situations where the foundation v/ants to engage in insubstantial lobbying (without meeting one 
of the statutory exceptions), private fovindations generally have not adopted this view. See 
Galston, supra at 1278, footnote 21. In theory, a willfiil and flagrant lobbying expenditure that 
leads to imposition of a penalty e;«dse tax under section 4945 also could lead to termination of a 
private foundation's tax-exempt sitatus due to the operation of section 507(a)(2) (see footnote 
[24] supra), even though the lobbiying activity might not be "substantial" under section 
501(c)(3). 

"* In contrast to section 4911(d)(2), there is no explicit exception under section 4945(e) 
for membership communications, because private foundations generally do not have members. 

.30 
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than ISO percent.* In such cases where the electing public charity does not normally exceed the 
lobbying nontaxable amount by more than ISO percent, an excess tax penalty may be imposed 
under section 4911, but tiie charity's tax-exempt status may not be revoked due to the lobbying 
activity. In contrast, for non-eleiaing pubhc charities, there is no excise tax penalty that can be 
imposed as ah intermediate sanaion (i.e., in heu of revocation of the organization's tax exempt 
status) due to the charity's lobbying activities. In 1987, Congress enacted section 4912, which 
provides for the imposition of pe:aalty excise taxes due to unproper lobbying expenditures made 
by a non-eleaing pubhc charity (other than a church). However, the section 4912 excise taxes 
may be unposed only if the charity ceases to quahfy for tax-exempt status under section 
501(c)(3) due to its substantial lobbying activities." Section 4912 imposes on such a 
disquahfied organization an excise tax equal to five percent of the amount of lobbying 
expenditures incurred during the year in which the organization has ceased to qualify under 
section 501(c)(3) due to making lobbying expenditures. Organization managers who, without 
reasonable cause, agree to make lobbying expenditures knowing that they are hkely to result in 
revocation of the organization's tipc-exempt status under section SO 1(c)(3) also are subject to an 
exdse tax equal to five percent oJf such lobbying expenditures. 

A section 501(c)(3) organization also may be subject to an excise tax under section 
S27(f) (discussed in greater detail below) if the organization engages in acri-vity which is 
"exempt function" activity under section S27 — broadly meaning attempts to influence the 
selection of any individual to public office - even though such activity is nai prohibited pohtical 
campaign intervention under section 501(c)(3) (e.g., attempts by section 501(c)(3) organizations 
to influence appointments to nonelected pubhc office, such as Supreme Court appointments)." 

There is no rule preventinj; an organization that loses its tax-exempt status under section 
501(c)(3) because it engages in substantial lobbying (or normally exceeds the section 501(h) 
ceiling) fit»m applying for restoration of its section 501(c)(3) status in a subsequent taxable year, 
at which time the organization will again be subject to tiie lobbying limitation." However, 
section 504(a)(2)(A) provides tiiar. a charitable organization (otiier than a church) that loses its 
tax-exempt stahis under section 501(c)(3) because of excessive lobbying activities may not 
attempt to thereafter escape the lobbying limitation by being treated as a tax-exempt sodal 
welfare organization under section 501(c)(4). 

96 Section 501(h)(1). 

See H. Rept. 100-495, 100th Cong., 1st Sess., Conference Report to Accompany H.R. 
3545. at 1023 (1987), 

" See Announcement 88-114. 1988-371.R.B. 26 (Sept. 12, l988)(proposing that 
attempts to influence confinnation of a federal judicial nominee, or other nominee to a 
nonelective pubhc office, constituto; an "exempt fijnction" under sec, 527(e)(2), and solidting 
comments from tiie pubhc on this issue). But see 1993 IRS CPE Text at 448, footiiote 8 (no final 
determination has been made ofthis issue). 

* See Joint Committee on Taxation, General Explanation nf ffae Tax Reform Act of 
1276, at 414. [ 

TOTAL P.19 
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U-tod St„te. dtî e ŝ, i . e.e„t.a, to a thxiving de-

-oeracy aad . p,ot.„ted u.d,, ^^.^^^ 

C'oiistitutinn. 

(2) To di.,,«ali«. or otherwise penalise [Jnit.d 

Statea-ba.ed ™ne„ven,n,ental o,r,anizaticn. co„-

ee^ng their f „ „^ ^^^^^^^ 

the United States Gove,™eot on the baei. „f che,r 

P»rt.apatio„ in pubhc pohcy debate. ,.ith their own 

f™d., would he antithetical to A„.er,oan vaU:,es 

would v,olate the IJ,ited State., Co«iti,tion, 

(3) The promotion of democ-ac7 i« a principal 

«°al of U„ted StatW fdreî n poh^ and critical to 

achaa™,. .u t̂aix^ l̂a development. It i . enhanced 

a-ough the encouragement „f democratic i„.titu-

t.ona and the promotion of an independent a.d po-

litically active civil sodptv i„ ,) i • 
" '•"""y aeveloprag oonntiies. 

(4) Conditiomn« ehgibUity for United States dc 

l̂opment and humanitaita assistance upon the 

w.lhnsne„s of a foreig,, nongovcnmiental organi.a-

t.™ to sacrifice it« rigl,t ,0 parfeipate in the demo-

-at,c proce.,. re,-arding a.e law,, and policies affect. 

"^^ own ftmd. and ™thm 
•b̂  mvn countiy, directly undermme. a kev ̂ a l of 
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1 (5) Restrictions on the eligibility t'oT "United 

2 States assistance o:f foreign nongovemmental orga,ni-

3 zations that use their own funds to provide health 

4 sei-vices that ai'e legal in their own country con-

5 stitnte an al^ront to the notion of re.speet for na-

6 tional sovereigjity. "When these services are also 

1 in the United States, such restrictions constittite an 

8 unacceptable -a^iiiiipMHilMEt double standard. 

9 SEC. 2. ASSISTANiSE FOB FOREIGN NONGOVERNMENTAL 

10 ORGi^^NIZATIONS AND MULTILATERAL ORGA-

11 NIZATIONS UKDER PART I OF THE FOREIGN 

12 ASSISTANCE ACT OF 1961. 

13 Notwithstanding-:any other provision of law, in deter-

14 rriining eligibility for assistance authorized under part T 

15 of the Foreign Asisistance Act of 1961 (22 U.S.C. 21.51 

16 et seq.), fore,ign nongoveiTiinental organizations and multi-

17 lateral organizations— 

18 (1) shall not be su]::i'ject to restrictions relating 

19 to the use of non-United States Grovernmevit funds 

20 for advocacy or lobbying activities that are more 

_ 21 stringent thaia such restrietion.s that apply to United 

22 States nongoveiimiental organizations seeking assist-

^ § 23 ance under part I of such Act, including restrictions 

24 that prohibit the ability of such nongovei'mnental oi--

25 ganizations and multilateral organizations to engage 

March 2, Z000(S:1BPM) 
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1 in lawful activities or efforts to alter the laws or gov-

2 errunental policies of their own coimtiy oi- any other 

3 country; and 

4 (2) shall not be ineligible for such assistance 

5 solely on the basis of health sex-vdces provided by 

6 such organizations with non-United States Govern-

7 ment funds if suoh sei-vices do .not vitilate the laws 

8 of the countiy in which they are being pro-̂ aded and 

9 would not violate United States Fedei-al law if pro-

10 vided in tJie United States. 

'. -tVc s^imci -W»T\oJ.c*.o^ dirt cav êv«icvM/̂ ^ 

March a, ZOOO (5:18 PM) 
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FOREIGN ORGANIZATIONS THAT PERFORM OR PROMOTE 

ABORTION 0 V i : R S E A S ; 2 ^ ^ @ ^ ^ © * « ^ ^ S = ^ f i f i ~ ' - ^ 

S E C . 592. (a) Section 104 of the Foreign Assistance 

Act of 1961 is amended by adding at the end the following 

new subsection: 

"(h) RESTRICTION ON ASSISTANCE TO FOREIGN OR­

GANIZATIONS THAT PERFORM OR ACTIVELY PROMOTE 

ABORTIONS.— 

"(1) PERFORMANCE OF ABORTIONS.— 

"(A) Notwithstanding section 614 of this 

Act or any other provision of law, no funds ap­

propriated for population planning activities or 

other population assistance may be made avail­

able for any foreign private, nongovemmental, 

or multilateral organization until the organiza­

tion certifies that it will not, during the period 

for which the funds are made available, perform 

abortions in any foreign country, except where 

the life of the mother would be endangered if 

the pregnancy were carried to term or in cases 

of forcible rape or incest. 

"(B) Subparagraph (A) may not be con­

strued to apply to the treatment of injuries or 

illnesses caused by legal or illegal abortions or 
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to assistance provided directly to the govern­

ment of a country. 

"(2) LOBBYING ACTIVITIES.—(A) Notwith­

standing section 614 of this Act or any other provi­

sion of law, E.0 funds appropriated for population 

planmng activities or other population assistance 

may be made available for any foreign private, non­

governmental, or multilateral orgamzation until the 

organization certifies that it vrill not, during the pe­

riod for which the funds are made available, violate 

the laws of any foreign country concerning the cir­

cumstances under which aboi-tion is permitted, regu­

lated, or prohibited, or engage in any activity or ef­

fort to alter the laws or governmental policies of any 

foreign countrj^ concerning the circumstances under 

which abortion is permitted, regulated, or prohibited. 

"(B) Subparagraph (A) shall not apply to ac­

tivities in opposition to coercive abortion or involun­

tary sterilization. 

"(3) APPLICATION TO FOREIGN ORGANIZA­

TIONS.—The pirohibitions of this subsection apply to 

funds made available to a foreign organization either 

directly or as a subcontractor or subgrantee, and the 

certifications I'equired by paragraphs (1) and (2) 

apply to activities in which the organization engages 
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either directly or through a subcontractor or sub­

grantee.". 

(b) Section 5<]'l of the Foreign i^istance Acjt/of 

1961 is amen^^ by adding at the end the f^U ĵisdiig new 

subsection: / 

LIMITATION RELATING TO FO^^ED ABORTIONS 

I N THE/m)PLE's REPUBLIC OF Cnii'iA.—Notwithstand­

ing a/ction 6^4 of iiiis Act or anv^ther provision of law, 

no/funds may b\inade available for the United Nations 

()pulation Fund (l^WFPA)/in any fiscal year unless the 

President certifies that-

"(1) U N J F P / n ^ terminated all activities in^ 

the People's jKepublic V China, and the Um 

States has/received assuralî es that UNFBA will 

conduct vLo such activities durine the fisp^il year for 

which ytle funds are to be made ava^aole; or 

''"(2) during the 12 months lirece^g such cer-

Lcation ther(2 have been no/abortions aKthe result 

ôf coercion associated 

cies of the nationaly^ovemment 

mental entities 

China. 

As used in this^ction, the term 'coercion^^ncludes 

ical duress of abuse, destruction or ejsmfiscation of prop-
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i i ) The President may waive the provisions of section 

104(h)(1) of the Foreign Assistance Act of 1961, as 

amended, pertaining to population assistance to foreign 

organizations that p€:rform abortions in foreign countries, 

for any fiscal year: Provided, That if the President exer­

cises the waiver provided by this subsection for any fiscal 

year, not to exceed $356,000,000 may be made available 

for population planning activities or other population as-

sistEince for such fis'sal year: Provided further. That the 

limitation in the previous proviso includes all funds for 

programs and activities designed to control fertility or to 

reduce or delay childbirths or pregnancies, irrespective of 

the heading under which such funds are made available. 

I N T E R N A T I C » N A L M O N E T A R Y P R O G R A M S 

LOANS TO I N T E R N A T I O N A L MONETARY FUND 

SEC. 593. For loans to the International Monetary 

Fund under the New Arrangements to Borrow, the dollar 

equivalent of 2,462,000,000 Special Drawing Rights, to 

remain available until expended; in addition, up to the dol­

lar equivalent of 4,250,000,000 Special Drawing Rights 

previously appropriated by the Act of November 30, 1983 

(Pubhc Law 98-181), and the Act of October 23, 1962 

(Public Law 87-872), for the General Arrangements to 

Borrow, may also be used for the New Arrangements to 
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Borrow. Notwithstanding any other provision of law, none 

of the funds appropriated under this heading may be made 

available until the relevant Conunittees of Congress have 

reviewed the new arrangements for borrowing by the 

Intemational Monetary Fund provided for under this 

heading and authorizing legislation for such borrowing has 

been enacted. 

TOTPIL P.06 
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Memorandum 
Fr: John Porter 
Re: Problems/Needed Alterations to Smith Language/Foreign Operations 

As written, the Smith "compromise" language is not acceptable. Changes would be 
needed as follows; 

1. Draft the language as a one y ear limitation, not as permanent law. 

2. House recedes to Senate on total population funding level $435 not $385. 

3. Provide an additional waiver for Section 104(h)(2) establishing that President may 
waive only if he determines ihat this will not promote abortion as a method of 
family planning. 

4. Provide for a $25 million reduction in funds in the event the President exercises an 
(h)(1) waiver and an additional $25 miUion reduction in the event the President 
exercises an (h)(2) waiver. 
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1 Delay disbursement of intemational population assistance funds 
until Feb. 15, 1998. 

2 Require a vote on the Mexico City language under expedited procedures by 
Feb. 1, 1998. The specific Mexico City language to be voted on is written into the 
amendment. 

3. Require that if Mexico City i:5 passed by both House and Senate but then vetoed 
by the President, population assistance funds are capped at $385 million (House 
level) and disbursement of those fiinds is on a quarterly basis during fiscal year 
1998. 

4. If Mexico City is defeated, population assistance funds are capped at $410 
million (half-way between House and Senate). 

TOTAL P.02 
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SENSITIVE ' -«^,c/ y i/-

Senior L e a d e r s h i p s t a f f e r s , who have f i r s t - h a n d knowledge, 

b r i e f e d us about t h e Leadership-White House n e g o t i a t i o n s on 

"Mexico C i t y " i n t h e waning hours of the se s s i o n . Here's t h e 

Republican p r o p o s a l r e j e c t e d by the White House: 

1) The p r o h i b i t i o n on funding grantees that do abortions 

overseas contains a p r e s i d e n t i a l waiver. When the waiver i s 

exercised, the amount appropriated for population c o n t r o l f a l l s 

from $385,000,000 to $356,000,000. ACCEPTED BY THE WHITE HOUSE. 

2) No waiver was p r o v i d e d f o r the p r o h i b i t i o n on g r a n t e e s 

l o b b y i n g o r o t h e r w i s e a t t e m p t i n g t o i n f l u e n c e f o r e i g n .governments 

t o change t h e i r laws on a b o r t i o n . REJECTED BY THE WHITE HOUSE. 

3) No g r a n t e e can be i n v o l v e d w i t h a c o e r c i v e p o p u l a t i o n 

c o n t r o l program, even i f the grantee doesn't engage i n c o e r c i o n . 

This i s ̂ 'UNFP.a, out o f • China" language i i s l i k e l y moot s i n c e the 

a d m i n i s t r a t i o n i n s i s t s t h a t UNFPA i s , i n f a c t , o u t o f China. 

ACCEPTED BY THE WHITE HOUSE. 

The bottom l i n e i s t h a t the White House was unreasonable & 

s a c r i f i c e d up t o 20 Republican votes f o r f a s t t r a c k , $926,000,000 

UN dues ( i n c l u d i n g $107,000,000 debt f o r g i v e n e s s ) , $3,5 00,000,000 

f o r the IMF, & S t a t e Department r e o r g a n i z a t i o n a u t h o r i n y so t h a t 

A.I.D. p o p u l a t i o n c o n t r o l grantees would be f r e e ' t o l o b b y f o r e i g n 

aovernments t o l i b e r a l i z e t h e i r a b o r t i o n laws. 
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Here are several p o i n t s t o keep i n mind: 

Speaker G i n g r i c h (whose top p r i o r i t y was f a s t t r a c k , not 

abortion) n e g o t i a t e d t h i s w i t h the White House. I n other 

words, the issue was taken out of Chris Smith's hands 

nevertheless the White House was so unbending t h a t even 

Gingrich could not accept t h e i r p o s i t i o n . 

The Leadership proposal was so reasonable t h a t Senators 

Stevens & Specter (both staunchly pro-abortion) signed o f f 

on i t . 

The a n t i - l o b b y i n g language rejected by the White House i s 

v i r t u a l l y the same as your amendment o f f e r e d t o the FY95 

f o r e i g n a i d appr o p r i a t i o n s b i l l ( rejected 42-58) . 



12/10/97 12:38 ©2024569170 NSC LEGISLVI'IVE ^1004 

-IJb-^l nOf̂  SAC - I). C . I C i . n Ĥ :̂ ?- PlJi);:/UUb 
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ABORTION O '̂ET'-'̂ '̂ 'Aar 

S:3a 592. (a) 3 .c . io . I 0 4 ^ i . h a Fo.reigu A.. i . ianc^ 

. , , , , 1961 amended by adding at end the foUo^vin. 

new suh.sP.ctiQU: 

"(h) KicsTaiCTvnN ON .\bSisT.̂ ^<^ .̂î  

iVBORTlUNS.— 

"(1) IWOUVLVNCK nF .^ORTIONO. • 

Act nr .iiiy other pmv.lon l .w, no fond.s ap-

propn:ined f u . pnpnl.ucTi pl:um.u. or 

popai.unn ass.sUu.: n.ay be made av^l-

able for . i .y l - - ? ' ' P--^ '^ noap-^... - ^ . - 1 . 

. . . ,.n.tdal.c-.d or.a.n:ziuu. .nn i .he or,a:uz.-

uon crrafies lha. it noc, d^rinur the , .vn.d 

fo. wb,r.h the fund. ar. mad. a.ad..hl., perform 

abonion. -n .ny Cun. , . coun.n-, . . - P ^ 

t h . ld:e or the rnocher would be .-.,dan^.red If 

of forcible rape or inctvit. 

• • • . .(b) Suhpara-a.h (A) n,ay nox be aon-

. . • . .n .odto .pply to the treaaucnc ot lujuncs or 

;!lnes3cs caused by leg^^ - au.a.a.s or 
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to assl.tan.. prnv^dcd diro^tl. to the g - m ^ 

ruent nf A country. 

"(3) LoBBYiNO ArTmTffi«.-(A) Kotwilh-

.xandiug sectin. G14 of thl. Act o. an, other pmv. • • 

of law, no ftx^ds app.^pnar..^ for pop^ilatuui 

• planning actmtles or other popaiauon ass...anc. 

be T...de available for any fo-^.^g.! pr.vatc, non­

govemmental, o. mnlr.d.r.rai nr^^nizauon un.i .he 

u..a.w,atioa certmcs chat a wll ,.n., dur . . , tho p.-

far wh.oh cn. f k -adc avaHablu, violate 

the laws of any foreign .ountry euucenung ihe . 

cnm.tanccs under wkieh ahnr..an perrn^.d, r . , . -

• ia.ad, urprah,h,r.,:d. orcni^ut^.in.uy.u.hv.^or.cr-

tort to alter tho laws ,ov.n.menl.al poUe.e. uC 

foroign cuiinl,,./ cuiice.mint; rho aire.Lm^ 

. . , c h abon.oa P0rm:ued. . . - l ^ t e d , c prch.bu.d. 

" (E ) 3abpar:H^.'.ph i.A) ^̂ ^̂ ^̂  ' ^ i ^ ^ ^ ' ^ 

m ( reivf .innrTAon '-ir involun-
LiviT.-ics m oppo;V.T.lon lo e.Mv-.v- . 

tar,' storili^aciun. 

TIONE. The proh^bllinn. nf tins iODBeaUon apply tn 

f u n d , made .vnd.hlc to a foro,:^ ue.n,d...t.nn either 

d i rec ly or a:., a .ubeo.nl,-uecor or suo^antee. and the 

cert:.ficauor.s ..quired by para^aphs (D and. (2) 

apply to aeuvit.es ui -h.-'h r.he or^anizuuon e.jju^.s 
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either, dlr^.rt.ly or throush a subcontra..tor or sub-

orantcc.". 

• 1... ..,-),.r, J^Wt-ii i ' ' prirl i.lii frrVWivJUia'TTW" 

n-.-TIIE\KOPI.lf 's Rl^FUBMC OK (l^.-V-NotW^lh-Stand^' 

ins seetLu.i)k4 of thia Ac: or any e:he\p.-nviMon of.law. 

no toc/ma^\^n:.aae nvadalM- for . h c \ a i t . d ,^ar:on. 

Pomxlluon F n „ d (XJNKI-'AI m anv P̂ êai yeixQ.al.ss the 

teidenr r.ertiftcs t h a K - y ' • 

"(1) U N F r A ^ i a ternima-,ad' aU ;ii:Livi\es m 

t.h.. People". RepubheApf (>,/... . ::uul the l j \ e d 

\ Stacks ha.s rcce.v..d ..^ui^^ees r,h.c U N F ^ . ^ ^ 

no 3nch anusatw^ d ^ u ^ r.l, . r^sf:ai year tor 

wKich the- fiind..are^,f^'h.- madeWilable^ or 

V ' (2 ) rinn.ng/iic 1.2 nioruhs ortecrflink .sucb^cr-

ClfcaU^n Ch^re'̂ have be.n no a h o r a o r k ^ ^ , ^ resuii, 

of eo . r .^^ '430 . ia ted wirh che taa.lv • d i V i n . poh­

cies O^^aioXnaC.oaa! ^ .v.rnmenh/r uchcrV^ov,,,'-,-

. n t h : \ ^ t h m nhc ^.Fbopie'^ H..ipuNV of 

\ 
\ 

/China. \ / 

A5'a:3cd m t h l . . . .L.ou, ^ \ ^ n i -coercion' melud.s plu^-V 

l e i i l I 
h„. ,ss or abv..e, d c / r M - n uf caM.fisr...tion of prop-

1̂  

o 
0 

n 
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b 7^) The President may waive the pruvision.s o.f section 

104(h)(1) uf the Foreign Assnstiince Act nf 1961, as 

amended, pertaining to population assistance to forei-r. 

organizations that perform abnrt;nn.s m f o r e i ^ countries, 

far any fiscal year: Provided, That if the President exer­

cises the waiver pro^^ded by this subseciion for any fiscal 

year, not to exceed $356,000,000 n.ay be made available 

• for population planning .ud.ivities or other. population as­

sistance for such fiscal year: Prov-.d,d ,f.aiker That the 

hnutauon in the ore^^ous proviso m.:ludes all ft^nd. for 

pro^am.s and activities de.sicrned to control fercility or to 

reduce or delay childbu-ths or prc-nanr.ies," irrespective cr 

T ,..,̂ or- ^̂ -nu.'n -̂ îph funds are made available, m i ; Heading u n d e r men saen . . ^ - i ^ , ^ 

LNTERNAT:O.N.-VL. M O . N T / U A R Y PROCB-UIS 

LOANS TO LNTEIlN.ATION-A[; M Q N K T A E Y P U N T ^ 

SEC. 51^ . For loans to tne InternaLi^al Monetary 

Fund under t ^ N e w Arrangementsvjo Borr^yv, the doUar 

•equivalent of 2,4^k|^00.,000 Special 'Dra^vlno: Rights, to 

rnmain available untilVpended, in addition, up to the dol­

lar equivalent of 4^2h0,00t),000 Special Drav^ng Ki^hts 

' previously appropnat^ by the Act-of November 30. 1983 

(Public L a w ' 9 3 - I 3 l ) , \ d the Act of Ocxober 23., 19G2 

(FubUcLaw 8?'-872), f o A h e Gen.ral Ar.uisomenr.s lo 

Borrow, m a y l l s o be used for New AiTan-ments to 
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FACSIMILE TRANSMISSION 

Dace:: Jaauaiy 30.1998 
To: Barbara Larlsin/Meg Donovan 
From: Susan Cohen 

• Fax 647-2762 ^ 
Number of pages Cmduding cover sbeet): 4 S 

ConfidcnQaliiy Notê  tb^ koimauon coWJiaed ifcis fifiSiinUe memgc w kEally priYileĝ d ĉ fidential tnfonnation 
intended only fcr the use of the addmssce named above. Jf the iwda ofthis n ŝofft is noi thMiiwuted rc«pimt. you « 
her̂ Uy notifiVd ihat any diueminuion, distribution or copy of ihis rdceopy is smrfy pwhibitoi. If you have ittovcd ttus 

United Stacs Poattl Sctviec. Wc MH reimburgc y >u aay cosa you Incur in ncofymg us «nd twumiPg the inecagc lo us. 

COMMENTS: 

Barbara and Meg, 

Please take a look at these two ideas for compromise Mexico City gag rule language that are 
based on the same idea. The idea is to highlight that what we want w preserve is the ability of 
foreign NOOs to engage in activities iJiat ai« legal in their own counnies - not to mention legal In 
the US I think it would help put the onus back on the Smith camp to have them say that this is 
not enough, that they want to punish l̂ GOs for operating within their own country laws and for 
engaging in "advocacy" that is protected speech here and has been successfhlly defended here 
when tmder atiack by Rep Isiook in 1:995. 

Also, I've included a "think piece" oiir coalition has drafted to help highlight the point we've all 
bccn'making for some lime about the important principal at stake in the gag rule fight That this 
fighl is about more than a $400 millicm program, and it is about more than abortion politics. 

r 11 be interested in your reactions. 
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Draft Mexico City Gag Rule Compromise Language, 1/29/98 

KO tads approprî cd fo. popul3ti« p l - P g ».ivitie. . a , be made available for any 

fo„isnpriv«e aongov«™c».alorp»i»rion>^e«*. organization c«tifl« ̂  i. .s .n 

compliance: 

, .LthlocaUountrylaworpoUdesconcerning0.edrcums^^^^ 

is pennitied, regulated or prohibited, and; 

2. with local countiy 
law or policies pertaining to efforts to engage in any activity or 

al policy concerning the circumstances under 
effort to alter local law or govemmcnl 

which abortion is permitted, iregulated or prohibited. 
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GAG RULE ALTERNATIVE LANGUAGE 

Prov^d^ farther. That. notwithst:mding any other provision of kw or ofthis Act. 

none of the funds appropriated for populauon planning activities or other 

population assistance may be made available to any foreign private, 

nongov^ental orgaoizatioD until the orgamzation certifies that it will not, 

dunng tlae period for which the fimds are made available, violate \ A the laws 

^ ^ ^ . . ^ S ^ r m s ^ , ^ o f m foreign country concerning the circumstances 

under which abortion is pemntted, regulated, or prohibited, or engage m ^y 

activity or effort to alter the laws or governmental pohcies of any foreign country 

concerning the circumstances under which abortion is pennitted, regulated or 

prohibited in̂ M̂ sr̂ ĵ̂ ^̂ ^̂ ''̂ '"̂ ^̂ '̂  i,w,rm îhitinRor̂ :gtin^^ 
eaiticiEationij^^ 

Note- Draft language is on an appropriations laBc-agc vemon of the 
l̂obby^g actWiSs' sectio. of the Smith global gag r̂ le amendment. 

. Pf o.f amily plammg lonĝ age added is indicated by iffldeliBSi text. 

• Possible alternative wortiing is indicated by [brackets]. 

1/28/98 



•02/03/98 13:37 © 2 0 2 647 2552 LEG AFFAIRS-H 121005 

Tlie "Mexico City Gag Rule" Policy: 
Anti-democrauc. Imperialist andUn-Amencan 

The defender olfte Me^co Cto G^^e n»i«taM U^^^^ 

nongovernmental organizatioj^s {VGOs). 

aboirion. Often lefiared to as a loooy ^ j ^ . „ proposed repoit langusg* 
cM>sideted lobbying mider U.S. law , S P ° ^ ^ ' ' : ^ i 7 f 5 9 i ^ G o g ^ """"W 

r 2 L i « laws" may be among to pnncpal theme.-

Anti-democratic 

on individual citizens and privaL^sccror organizations, 

^ r«o RnlB however a foreign NGO's ehgibility for 
Under the Smith-sponsoied Gag ̂ 1'; silent concerning a legitimate 

U.S. fimds wouldbecondition l̂onttswillmga^W^^^^^ 

public pohcy debate in its ; * ̂ f / ^ t of̂ ^̂ ^̂ ^ ̂  ' ^^^^ '^^^^ 
United States. StifUng ^'^P'^^^^Sf ' d<^^ specifically, to 
undermine the widely-suppoitecl f P^^^^^^^^ impact ̂ woinen and 

debates in developing countries. 

Imperialistic . 

^ e c b a r g e b . s b . e n n ^ * a t ^ = ^ 5 ; ' ; « ^ ' : r S . ' t i ? ^ ^ ^ 
Stales does not impose a > r * T : ° ^ ^ l " < ^ l d respects the sov«ip»y of 
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• .-^ 5̂  ihs natuie and scope of their own public policy debates. It is the Gag 
semccs and 2) '̂ ^ in ciraxal imperialism, since u would have 
Rule by contrast, ̂ ^ f ^ ^ ^ ^ , ^ ^ , ft,y may or may not debate, what 
li^n^r^W^^rinhatrnaterialstbeytt-ayd^^^^^ 

^"--"r.̂ «i<^de.™.̂ »>^^^^^^ 

î ^̂ sŝ ĉ̂ r̂w&pr.̂ ^̂^ 
a.e as . th. receive f«ier,I « ~ i C ^ t " S Gag Rule, then. 

1/29/98 
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COMMENTS; 

HiMardia, 

Sincelgatherlwill be seeing you late, today attheStateDept,Iwanted to shar. with yo^ 
materials our coalition has developed re: Mexico City gag rule issue. 

TV,, fir^t i«; a "thinkniece" that we are using to try to recruit some "democracy" and/or anti-
The first IS a inmitpiece ui«iwwo^ ^ «»i:„<x-„c ^ f r l i e debate Tlie second two are drafts 

s::id̂ r.ĉ T,:.-ĉ s.m:̂ sŝ «̂ ^ 
°LZ X help ™ve it off aborUcn politics, which in turn may make .t possible 10 wm over 
some of Ihe few converts we wiU need to outvote Smith. 
r u be veor interested in your reactior,s and finfher discussing these ideas wth you, cither a. 
today's meeting or another time soon. 

I I I m . i n n n i nn r n m i 


