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; MEMORANDUM ,FOR THE PRESIDENT

SUBJECT > Enrolled Blll H. R 768 Need BasedVEducatronal Ard Act of 2001 :
S Sponsors Rep Smrth (R) Texas and Rep Frank (D) Massachusetts

U Last Dav for Actlon

November 24, 2001 - Saturday e

‘Purpose o

Extends by seven years through September 2008,an'ant1trust exemptlon that permltsv : o
: »certam 1nst1tut10ns of hrgher educatlon to share 1nformatlon that as51sts them n prov1d1ng need- i . sl
: ‘based ﬁnancral a1d L ‘ SRR S , . S

Lol Agency Recommendatlons

Approval J

. "‘Ofﬁce of Management and Budget

Approval R » :
Defers to, Justlce (lntormally),; G

?;‘._'_ﬁnancral need- and o phe 1de essentrally the samie fii ._ancral a1d award to students admltted to L
- more than one of the partlclpatmg mstltutlon ?”Among the schools engagmg in this practlce was Sy
" a group.(called the lvy Overlap Group) made up of the erght lvy League schools and MIT The
"practlce contmued undrsturbed from the 1950s through the late :1980s. e

In 1989 the Antrtrust D1v151on of the Department of Justlce brought su1t agamst the nine
‘ members of the Ivy Overlap Group to énjoin these pract1ces and; in 1991, the elght Ivy League ‘
“ " schools agreed to end the practice. In 1992, n response to these actions, Congress included i 1n
;_‘\‘ithe Hrgher Educatron Amendments of 1 992 (P L 102- 325) a temporary antrtrust exemptlon ‘




through September 30, 1994, that allowed participating institutions to agree to award financial -
" aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemptlon through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001.- According to the '
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a_
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
- demonstrated need or none at all."

The enrolled bill would retroactively extend the expiration date of the existing temporary-
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and-
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions.- The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30; 2006. GAO would be prohibited from.

-identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is alréady available to the public. - :

The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
sufficient to permit the analysis of expected famlly contrlbuuons identified need, and
undergraduate grant aid awards, and (b) 1nformat10n on formulas used by the institution to
determine need. The participating mstltutlons would have to submlt thlS data and 1nformat10n to’
GAO at such tlme as it may reasonably requlre ‘




Conclusion and Recommendations

We join theDép_artfncnt of Justice in recorhmcndffig é.pproval of H.R. 768, which passed
the Senate by unanimous.consent and the House by a vote of 400-0.

| : ’]/(/sz7 ‘

Mitchell E. Daniels, Jr.
Director \

Enclosures




@ne Aundred Scoenth Congress
of the
MAnited States of America

AT THE FIRST SESSION

Begun a'm-i held at the City of Washington on Wednesday,
the third day of January, two thousand and one

~ An Act

To amend the Improving America’s Schools Act of 1994 to extend the favorable
treatment of need-based educational aid under the antitrust laws, and for other
purposes. .

100¢ ¢ | AON

; Be it enacted by the Senate and House of Representatives of
N’ | ; the United States of America in Congress assembled,

SECTION 1. SHORT TITLE. '

This Act may be cited as the “Need-Based Educational Aid
Act of 2001”. : :

SEC. 2. AMENDMENT.

Section 568(d) of the Improving America’s Schools Act of 1994
- (16 U.S.C. 1 note) is amended by striking “2001” and inserting
“2008”.

SEC. 8. GAO STUDY AND REPORT.

(a) STUDY.— \ :

(1) IN GENERAL.—The Comptroller General shall conduct
a study of the effect of the antitrust exemption on institutional
student aid under section 568 of the Improving America’s
Schools Act of 1994 (15 U.S.C. 1 note).

(2) CONSULTATION.—The Comptroller General shall have
final -authority to determine the content of the study under
paragraph (1), but in determining the content of the study,
the Comptroller General shall consult with—

(A) the institutions of higher education participating
under the antitrust exemption under section 568 of the
Improving America’s Schools Act of 1994 (15 U.S.C. 1 note)
(referred to in this Act as the “participating institutions”);

1 (B) the Antitrust Division of the Department of Justice;

an » ,
(C) other persons that the Comptroller General deter-
mines are appropriate.

(3) MATTERS STUDIED.— :
N 11(A) IN GENERAL.—The study under paragraph (1)
shall—

(i) examine the needs analysis methodologies used
by participating institutions; ‘ '

(ii) identify trends in undergraduate costs of
attendance and institutional undergraduate grant aid
among participating institutions, including—

the percentage of first-year students
receiving institutional grant aid;
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Begun and held at the City of Washington on Wednésday,
the third day of January, two thousand and one

An dct

To amend the Improving America’s- Schools Act of 1994 to extend the favorable

AON.

e * treatment of need-based educational aid under the antitrust laws, and for other
(@] purposes. ’ ‘ )
Ig _  Be it enacted by the Senate and House of Representatives of
2 the United States of America in Congress assembled, '

SECTION 1. SHORT TITLE.

This Act may be cited as the “Need-Based Educational Aid
Act of 2001”. : ‘

SEC. 2. AMENDMENT.

Section 568(d) of the Imp‘roving America’s Schools Act of 1994
(15 U.S.C. 1 note) is amended by striking “2001” and inserting
“2008”. ' :

SEC. 3. GAO STUDY AND REPORT.

(a) Stuby.— S o '

(1) IN GENERAL.—The Comptroller General shall conduct
a study of the effect of the antitrust exemption on institutional
student aid under section 568 of the Improving America’s
Schools Act of 1994 (15 U.S.C. 1 note).

(2) CoNsULTATION.—The Comptroller General shall have
final authority to determine the content of the study under
paragraph (1), but in determining the content of the study,
the Comptroller General shall consult with—

__(A) the institutions of higher education participating
under the antitrust exemption under section 568 of the
Improving America’s Schools Act of 1994 (15 U.S.C. 1 note)
(referred to in this Act as the “participating institutions”);

4 (B) the Antitrust Division of the Department of Justice;
an :

(C) other persons that the Comptroller General deter-
mines are appropriate. '

(3) MATTERS STUDIED.— ; B

. 11(A) IN GENERAL.—The study under paragraph (1)

shall—

(i) examine the needs analysis methodologies used
by participating institutions;

(ii) identify trends in undergraduate costs of .
attendance and institutional undergraduate grant aid
among participating institutions, including—

' (I) the percentage of first-year students.

‘receiving institutional grant aid;
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®ne Aundred eoenth Congress
of the
Anited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Wednesday,
the third day of January, two thousand and one

An At

To amend the Improving America’s Schools Act of 1994 to extend the favorable
treatment of need-based educational aid under the antitrust laws, and for other
purposes. ‘

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled,

SECTION 1, SHORT TITLE.

This Act may be cited as the “Need-Based Educatlonal Aid
Act of 2001”.

SEC. 2. AMENDMENT.

Section 568(d) of the Improving America’s Schools Act of 1994
(15 US.C. 1 note) is amended by striking “2001” and inserting
“2008”

SEC. 3. GAO STUDY AND REPORT.

(a) STUDY.—

(1) IN GENERAL.—The Comptroller General shall conduct
a study of the effect of the antitrust exemption on institutional
student aid under section 568 of the Improving America’s
Schools Act of 1994 (15 U.S.C. 1 note).

(2) CoNsULTATION.—The Comptroller General shall have
final authority to determine the content of the study under
paragraph (1), but in determining the content of the study,
the Comptroller General shall consult with—

(A) the institutions of higher education participating
under the antitrust exemption under section 568 of the
Improving America’s Schools Act of 1994 (15 U.S.C. 1 note)
(referred to in this Act as the “participating institutions”);

1 (B) the Antitrust Division of the Department of Justice;
an

(C) other persons that the Comptroller General deter-
mines are appropriate.

(3) MATTERS STUDIED.—

) 11(A) IN GENERAL.—The study under paragraph (1)

shall—

(i) examine the needs analysis methodolog1es used
by participating institutions;

(ii) identify trends in undergraduate costs of
attendance and institutional undergraduate grant aid
among participating institutions, including—

(I) the percentage of first-year students
receiving institutional grant aid;
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Begun and held at the City of Washmgton on Wednesday,
the third day of January, two thousand and one

Sin Act

To amend the Improving America’s Schools Act of 1994 to extend the favorable
treatment of need-based educational aid under the antitrust laws, and for other -
purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the “Need-Based Educational Aid

_ Act of 2001”.

SEC. 2. AMENDMENT.

Section 568(d) of the Improving America’s Schools Act of 1994
(15 U.S.C. 1 note) is amended by .striking “2001” and inserting
“2008”.

SEC. 3. GAO STUDY AND REPORT.

. (a) STUDY.— .

(1) IN GENERAL.—The Comptroller General shall conduct
a study of the effect of the antitrust exemption on institutional
student aid under section 568 of the Improving America’s
Schools Act of 1994 (15 U.S.C. 1 note).
, (2) CONSULTATION.—~The Comptroller General shall have
final -authority to determine the content of the study under
paragraph (1), but in determining the content of the study,
the Comptroller General shall consult with—

(A) the institutions of higher education participating
under the antitrust exemption under section 568 of the
Improving America’s Schools Act of 1994 (15 U.S.C. 1 note) -
(referred -to in this Act as the “participating institutions”);

4 (B) the Antitrust Division of the Department of Justice;
an

(C) other persons that the Comptroller General deter-
mines are appropriate.

(3) MATTERS STUDIED.—
B 1{A) IN GENERAL.—The study under paragraph (1)
shall—

(i) examine the needs analysis methodologies used
by participating institutions;

(ii) identify trends in undergraduate costs of.
attendance and institutional undergraduate. grant aid
among participating institutions, including—

the . percentage of first-year students
receiving institutional grant aid;
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of expected family contributions, identified need, and
undergraduate grant aid awards; and

‘ (i1) information on formulas used by the institution
to determine need; and. :
(B) submit the data and information under paragraph

(1) to the Comptroller General at such time as the Comp-

troller General may reasonably require.

(2) NON-PARTICIPATING INSTITUTIONS.—Nothing in this sub-
section shall be construed to require an institution of higher
education that does not participate under the antitrust exemp-
tion under section 568 of the Improving America’s Schools
Act of 1994 (15 U.S.C. 1 note) to collect and maintain data:
under this subsection. ‘ o

SEC. 4. EFFECTIVE DATE, ’ .
This Act. and the amendments made by this Act shall take

effect on September 30, 2001.

o

President of the SenateP/Lo P ol

 APPROVED

NOV 2 0 2001




S$S/ RM NO. 499748

WHITE HOUSE STAFFING MEMORANDUM |

Date: 11-16-01 _. __ ACTION / CONCURRENCE / COMMENT DUE BY: 11-19-01 10:00 AM _

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIO‘NAL AID ACT OF 2001
. Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

o ACTION - FYI . ~ ACTION . FYI

1vice PRESIDENT IS!/ 0  HUBBARD | uﬂﬁEL T e
CARD @ O HuekEs Tl o|
BLAKEMAN [ - [ IRASTORZA I:l o|
BOLTEN w7 O  JoHNsoN o, of
cAaLlo li/ O LINDSEY v o
CONNAUGHTON O O MIERS o &1

| pANEELS o l3/ RICE Iﬂ/ o |

| FLEISCHER o - o rioce I/ o
GERSON o O RovE D/ o |
GONZALES | l{ o SPELLING e3> D/ O
HAGIN O O CLERK o I!//
Hawkins I/D ~ O d

REMARKS:

- PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702 NO LATER 10: 00 A. M

MONDAY NOVEMBER 18, 2001. THANK YOU.

RESPONSE:

Harriet E. Miers
“Assistant to the President-
and Staff Secretary
Ext. 62702




" EXECUTIVE OFFICE' OF THE PRESIDENT
OFFlCE OF MANAGEMENT AND BUDGET
i . WASHINGTON, D.C. 20503

THE DIRECTOR

November 16, 2001

MEMORANDUM FOR THE PRESIDENT

_SUBJECT: ~ Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
‘ T - Sponsors - Rep.’Srnith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action -

“November 24, 2001 - Saturday
. Purpose |
Extends by seven years through September 2008 an antitrust exemption that perm1ts -

certain institutions of higher education to share 1nformat10n that assists them in prov1d1ng need-
o based ﬁnan01a1 aid. o

 Agency Recommendations

Office of Management and Budget | 7 - Approval

Departmen't of Justice L  Approval ,

- Department of Education =~ R Defers to Justice (Informally)
Discussion

Begmmng in the mid-1950s, a number of private colleges and umversrtles agreed to
award institutional, student ald i.e., aid from the school's own funds, solely on the basis of
financial need.: These schools also agreed to use common pr1nc1ples to assess each student's
" ﬁnanc1al need-and‘to provrde essentially the same financial aid award to students admitted to

"more than one of the participating institutions. Among the schools engaging in this practice was
. agroup (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
’practlce contmued undisturbed from the 1950s through the late 19805

In 1989, the Antrtrust Division of the Department of Justrce brought suit against the nine
membe_rs of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. ‘In 1992, in response to these actions, Congress included in
- the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,

-



through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . ... to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
* financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
demonstrated need or none at all."

The enrolled bill would retroactively extend the expiration date of the existing temporary
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The.
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to

‘undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
* House Judiciary Committees no later than September 30, 2006. GAO would be prohlbited from
identifying any individual institution of higher education in information submitted in. the report.
unless the 1nf0rmation on that institution is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit this data and information to
GAO at such time as it may reasonably requlre ‘




Enclosures

" Conclusion and Recommendations

- Wej ]om the Department of Justice in recommendmg approval of H. R 768, which passed

ithe Senate by unammous consent and the House by a vote of 400-0.

wm f&ow;/M :

MltchellE Damels Jr. .
Director



C SS/RMNO. 499748 o

WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 : ACTION / CONCURRENCE / COMMENT DUE BY: 11-19:01 10:00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION  FYI ACTION  FYI
VICE PRESIDENT ‘i\)/'bli/ O HUBBARD omW ol
CARD (Sf— ® O  HuGHEsS " NM@D/ O
BLAKEMAN O 00  IRASTORZA O o
BOLTEN V\iij&&k I;l:/ D JOHNSON B o, O}
cAglo i O / V' O LINDSE: fM oy Oo|
CONNAUGHTON O O  MEERS | O ]
DANIELS o 13/ rRce NIV D/ O
FLEISCHER o Ij/ RIDGE Ii/ O
GERSON O O rove U/ C/UW@D/ ol
GONZALES W/ & IZ/ O SPELLINGS@’L— J O |
| HAGIN O 0  CLERK O IZ/K
HAWKINS ﬁ'«v“‘%gf}/ I?// O a O

REMARKS:
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702 NO LATER 10:00 A.M.,
MONDAY, NOVEMBER 19, 2001. THANK YOU.

RESPONSE:

Harriet E. Miers
Assistant to the President
. and Staff Secretary’
Ext. 62702
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La"i

Date: 11-16-01 | ACTION/ CONCURRENCE / COMMENT DUE BY: 11-1’9-01 10:

ENROLLED BILL H.R. 768 -- NEED BASED EDUCATIONAL AID ACT OF 2001
" Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP FRANK (D) MASSACHUSETTS

. ~ ACTION FYl ~TACT|0N Fvi |
VICE PRESIDENT - & O ~ HUBBARD & o o
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REMARKS:

- PLEASE SEND COMMENTS TO THE STAFF SECRETARY X62702, NO LATER 10:00 A. M.,
MONDAY NOVEMBER 19, 2001. THANK YOU.

vfw C o nmets

'RESPONSE:

. Harriet E. Miers
. Assistant to the President
- and Staff Secretary
~ Ext. 62702



EXECUTIVE OFFICE OF THE PRESIDENT :
OFFlCE OF MANAGEMENT AND BUDGET ‘
WASHINGTON D.C. 20503 - ’

THE DIRECTOR November 16, 2001

| MEMORANDUM FOR THE PRESIDENT

SUBJ ECT Enrolled Bill H.R. 768 - Need-Based Educational Ard Act of 2001
* ‘ Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

) Last Day for Actlon

November 24,2001 - Saturday

1 @m&e
Extends by seven years, through September 2008 - an antitrust exemption that perrnits E

certain institutions of higher educatron to share information that assrsts them in provrdmg need-
based ﬁnancral aid. : S

' Agency Recomrnendatron /

Office of Management and Budget ‘ S : Approval

Department of Justice C _ ' Approval |

‘Department of Education o ~ Defers to Justice (Informally)
DiscussiOn

: Begmnmg in the mid-1950s, a number of private colleges and universities agreed to
award’ mstltutlonal student ard i.e., aid from the school's own funds, solely on the basis of
financial needs These schools also agreed to use common principles to assess each student's
~ financial need and'to provrde essentially the same financial aid award to students admitted to -~
more than oneé of the participating institutions. Among the schools engaging in this practice was
-+ agroup (called the Ivy Overlap Group) made up of the erght Ivy League schools and MIT. The "

- practice continued undlsturbed from the 19505 through the late 19805

In 1989, the Antrtrust D1v1s1on of the Department of Justlce brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League

~ schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,

-




through Ser)tember 30, 1994, that allow_ed‘ participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary

exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common-aid -
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the -

- House Committee Report on H.R. 768, the exemption has encouraged several 'prestigious

colleges .. . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately ,
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
demonstrated need or none at all " g ' ,

The enrolled bill would retroactively extend the expiration date of the existing temporary

“antitrust exemption by seven years, from September 30, 2001, to Septemb_er3'0, 2008. The ,
~enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the -

effect of the antitrust exemption on institutional student aid.” In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study

“would have to examine the needs analysis methodologies used by participating institutions and

identify trends in undergraduate costs of attendance and institutional undergraduate grant aid_
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to .
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and

* House Judiciary Committees no later than September 30, 2006. GAO would be prohlblted from

identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public. -

“The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit- thrs data and information to

GAO at such time as it may reasonably require.



Conclusion and Recommendations

We join the Department of Justice in recommending approval of H.R. 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0. :

u LY

Mitchell E. Daniels, Jr.
: Director
Enclosures
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SS/ RM NO. 499748

WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 ___ ACTION/ CONCURRENCE / C.OMMENT DUE BY: 11~19-01 10:00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION FYI - . ACTION  FYI
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CALIO [i/ 0. LINDSEY I:i/ O
CONNAUGHTON 0 O MERS O [i/
DANIELS O [3/ RICE . L‘.‘J/ O
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REMARKS: -

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10: 00 AM.,
MONDAY, NOVEMBER 19, 2001. THANK YOU.
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ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

o ACTION FYI . ACTION FYI |

VICE PRESIDEN‘F—% & O HuBBARD | [2/ o|
CARD @ O HueHES = # ol
BLAKEMAN O - O RaSTORZA O O
| soLTEN w’ O wwson O, Of
[ cauio | El/ O  LINDSEY o ol
lconnauehton' O O wmers O wl
DANIELS 0 l{ RICE | m/ of|
FLElSCHER | o l/ RIDGE & o o
GERSON o o ROVE | I3/ ol
GONZALES 7 O SPELLINGS o ol
HAGIN O O CLRK o IZ// |
HAWKINS I/ o o of

REMARKS

PLEASE SENb COMMENTS TO THE STAFF SECRETARY X62702 NO LATER 10:00 AM,,
MONDAY NOVEMBER 19, 2001. THANK YOU.. :

~ 'RESPONSE:

Harriet E. Miers
Assistant to the President
and Staff Secretary -
- Ext. 62702




EXECUTIVE OFFICE OF THE PRESI'DENT
OFFI_CE OF MANAGEMENT AND BUDGET
' " WASHINGTON; D.C. 20503

. THEDIRECTOR. 3 - November 16, 2001 -

MEMORANDUM FOR THE PRESIDENT |

' SUBJECT:  Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action . .
| November 24, 2001 - Saturday
S Extends. b'»yvseven years throug'h S’epte‘mb‘er 2OO8V an antittust exemption that petttnits‘

certain institutions of higher educatlon to share mfonnatlon that a331sts them in prov1d1ng need—
based financial aid. :

- Agency RecomrnendatiOns -

Office of Management and Budget - L "‘Ap'prov_alv E
Department of justice e G -~ Approval 7 :
~ Department of Education L R Defers to Justice (Informally)
Discussion .

- Beginning in the mid-1950s, a number of private colleges and universities agreed to
award institutional. student a.1d i.e., aid from the school's own funds, solely on the basis of
financial need:: These schoois also agreed to use common principles to assess each student's
ﬁnanmal need and'to prov1de essentlally the same financial aid award to students admltted to
more than one of the participating institutions. Among the schools engaging in this practice was .
a group (called the Ivy Overlap Group) made up of the eight vy League schools and MIT. The
practice contlnued undlsturbed from the 1950s through the late 1980s. .

. In 1989, the Antitrust D1v1s1on of the Department of Justlce‘brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed.to end the practice. .In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,

3



~ through September 30, 1994, that allowed participating institutions to agree to award financial

- aid on the basis of need only and to use common principles of needs analysis. This temporary
*~ exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party, In
1997, Congress extended the exemption again through September 30, 2001. According to the
“ House Committee Report on H.R. 768, the exemption has encouraged several "prestigious.
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than the1r _
demonstrated need or none at all." -

: The enrolled bill would retroactively extend the expiration date of the existing temporary
. antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The

. enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antltrust exemption and the Antitrust Division of the Department of Justice. The study

. would have to examine the needs analysis methodologies used by participating institutions and =

- identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
“among participating institutions.  The study would be requlred to assess the effect the antitrust

" exemption has had on 1nst1tut10nal undergraduate grant aid and parental contributions to

undergraduate costs of attendance GAO would be required to submit its report to the Senate and-

House Judiciary Committees no later than September 30, 2006. GAO.would be prohibited from

identifying any individual institution of higher education in information submitted in the report

* unless the information on that institution is already available to the' public.

. The enrolled bill would require part1c1pat1ng institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
- sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by. the 1nst1tut10n to
determine need. The participating institutions would have to submlt thls data and 1nf0rmat10n to
GAO at such time as it may reasonably require. -




Conclusion and Recommendations

We join | the Department ofJ ustlce in recommendmg approval of H. R 768 which passed
the Senate by unanimous consent and the House by a vote of 400 O '

U fw7 |
Mitchell E. Dénielé, Jro

. , ~Director
Enclosures o
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SS/RM NO. 499748

WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 ACTION / CONCURRENCE / COMMENT DUE BY: 11-19-01 10:00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION FYI - ACTION FYI
VICE PRESIDENT I?/ O HUBBARD [/ -0
CARD @ [  HUGHES 7 O
BLAKEMAN O O  IRASTORZA O 0
BOLTEN | Ii/ 0  JOHNSON . O
CALIO Ii/ 0 LINDSEY | l{ O
CONNAUGHTON 0 0  MERS u} rdl
DANIELS - E-}/ RICE Q/ O
FLEISCHER | & ripce & ol
GERSON O 0 ROVE E/ O
GONZALES I{ O SPELLINGS O O
HAGIN O CLERK 0 {
HAWKINS | O O

REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A. M.,
MONDAY, NOVEMBER 19, 2001. THANK YOU.



SS/IRMNO. 499748

WHITE HOUSE STAFFING_MEMORANDUM

| Date: 111601 ACTION/CONCURRENCE/COMMENT DUE BY: 11-19-0110:00 AM

: ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject SPONSORS - REP SMITH (R) TEXAS AND REP. FRANK (D) MIASSACHUSETTS

| ~ ACTION FYI ACTION FVI |
VICE PRESIDENT 7 O HUBBARD Z ol
CARD | @ 0O wowes @ oy
| BLAKEMAN - = | o IRASTORZA . .E_I' D‘ o
BOLTEN - D/ o JOHNSON | O ol
CALIO III/ O  LuNDSEY Ei/ _'D‘
'CONNAUGHTON o o MIERS = Ii/ :
| bANIELS « Owy @ 'RICE o
| FLEISCHER o Ei/ RIDGE E/ ol
GERSON O O Rove | D/ ol
GONZALES l{ o .SPELLINGS o O
HAGIN O _ O CLERK o I!((
HAWKINS D/ o | o ol

REMARKS ' '
- PLEASE SEND COMMENTS TO THE STAFF SECRETARY X62702 NO LATER 10: 00 A M
MONDAY, NOVEMBER 19 2001. THANK YOU :

RESPONSE:

Harriet E. Miers
- -Assistant to the President
- and Staff Secretary
_ Ext. 62702



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON DC 20503

- THE D'RECT»Q”‘ L ' 'November ‘16, 2001

MEMORANDUM FOR THE PRESIDENT

-SUBJECT: Enrolled Bill H. R. 768 - Need Based Educational Aid Act of 2001
‘ Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Aetion ' |
November 24, 2001 - Saturday |
Extends by seven years through September 2008 an antitrust exemptron that permrts )

certain institutions of higher educatron to share 1nformat10n that ass1sts them in providing need-
based financial a1d o : .

Agency Recommendations :

Ofﬁceo’f Management and Budget = - : ' ' Approval

Department of Justice . - o , Approval | ‘

Department of Education - ' " o Defers to Justice (Informally) .. - -
Discussion -

Begmmng in the mrd—1950s a number of private colleges and universities agreed to
award 1nst1tut10na1 student a1d i.e., aid from the school's own funds, solely on the basis of
financial need. These schools also agreed to use common principles to assess each student's -
financial need and’ to prov1de essentlally the same financial aid award to students admitted to ,

more than one of the participating institutions. Among the schools engaging in this practice was
- a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The '
practice continued undlsturbed from the 1950s through the late 19805

In 1989 the Antltrust D1v1sron of the Department of Justice brought suit agamst the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League

~ schools agreed to end the practice. In 1992, in response to these actions, Congress included in

R the Hrgher Education Amendmients of 1992 (P.L.102- 325) a temporary antitrust exemption,

-



through September 30, 1994, that allowed participating institutions to agree to award financial

aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically -
- prohibited any agreement on the terms of a financial aid award to any speciﬁc student.

In 1994, Congress passed another temporary exemptlon through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
‘application form and the exchange of the student's financial information through a third party. In -
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
demonstrated need or none at all." '

‘ The enrolled bill would retroactively extend the expiration date of the existing temporary -
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The

enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and

“identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust

. exemption has had on institutional undergraduate grant aid and parental contributions to

undergraduate costs of attendance. GAO would be required to submit its report to the Senate and

House Judiciary Committees no later than September 30, 2006.. GAO would be prohibited from

“identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
~ academic year until the study is completed, (a) student-level data that GAO determines is
 sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to

- determine need. The participating institutions would have to submlt thxs data and 1nf0rmat10n to
- GAO at such time as it may reasonably requlre '



- Conclusion and Recommendations

We join the Department of Justice in recommending approval of H.R. _768; which passed
the Senate by unanimous consent and the House by a vote of 400-0. =

U4

Mitchell E. Daniels, Jr. =
R Director ’
Enclosures = -
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SS!/ RM NO. 499748

WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 ACTION / CONCURRENCE / COMMENT DUE BY: 11-19-01 10 00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
- Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

| ACTION FYI ACTION FYI
VICE PRESIDENT & O HuBBARB- l/ O
CARD cad O HUGHES I]/ O
BLAKEMAN O O IRASTORZA O O
BOLTEN @ [0  JoHNsON n O
CALIO EI/ 0 LINDSEY [?/ o |
CONNAUGHTON O 0  MERS O rd
DANIELS | O B/ RICE . l;\/ O
FLEISCHER O D/ RIDGE li/ O
GERSON O O ROVE D/ o
GONZALES l{ O SPELLINGS O i
HAGIN O 0  CLERK O Z
HAWKINS D/ n O O
REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M.,
MONDAY, NOVEMBER 19, 2001. THANK YOU.



SS/RM NO 499748

WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 - ACTION/CONCURRENCEICOMMENT DUE BY: 11-19-01 10:00 AM

, ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
~ Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION ~ FY] < ~ ACTION Fvi |
VICE PRESIDENT Ii/ o HUBBARBmi;—%} & O |
CARD '@ O  HUGHES 7 ol
| BLAKEMAN 0 O IRAsTORZA O ol
BOLTEN B O  JOHNSON o ol
CALIO E}/ O  LINDSEY | Ij/ O
CONNAUGHTON O O MERS O r4
DANIELS O I{ RICE , D/El g
FLEISCHER O @ rioce & ol
GERS‘ON | O O RowE D/ =
| conzaLEs l{ o ~ SPELLINGS o 0Ol
HAGIN O _, O CLRK o / ,
HAWKINS D/EI | o o
' REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702 NO LATER 10 00 AM.,
MONDAY NOVEMBER 19, 2001. THANK YOU. ' :

RESPONSE:

Harriet E. Miers
Assistant to the President
. and Staff Secretary
Ext. 62702



-EXECUTIVE OFFICE OF THE‘PRESVIDENT
OFFICE OF MANAGEMENT AND BUDGET
: WASHINGTON D.C. 20503

THE DIRECTOR November 16, 2001

* MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Bill H.R. .'_/'68 - Need-Based Educational Aid Act of 2(‘)0‘1
: Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts -

- Last Day for Action

November 24, 2001 - Saturday
- Purpose
Extends by seven years, through September 2008, an antitrust exemption that permits .

certain institutions of higher education to share mformat10n that assists them in prov1d1ng need- ‘
based financial aid. S

: Agency Recommendatlon

Ofﬁce of Management and Budget o | Approval
;Departmen‘t of J ustice ‘ | | Approval
- Department of Education ' : Defers to Justice (Informally)

- Discussion

"Beginning in the: mid-1950s, a number of private colleges and universities agreed to ~
award institutional student aid, i.e., aid from the school's own funds, solely on the basis of
financial need.* These schools also agreed to use common principles to assess each student's
- financial need and to provide essentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was -
~a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
practice continued undlsturbed from the 19505 through the late 19805 ‘

’ In 1 989, the Antitrust Division of the Department of Justice brought suit against the nine .
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
- the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,

-



through September 30, 1994, that allowed participating institutions to agree to award financial

- aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit-students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid.
_ application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not'adequately ‘
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through -
financial aid awards, for the very top students. Those very top students would get all of the a1d
_available which would be more than their demonstrated need. The rest would get less than therr '

demonstrated need or none at all.” -

The enrolled bill would retroactively extend the expiration date of the existing temporary:
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the .
effect of the antitrust exemption on institutional student aid. In-determining the content of the
study, GAO would be required to consult with the.institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study :
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. - The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to-
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from

“identifying any individual institution of higher education in information submrtted in the report ,
unless the 1nformat10n on that institution is already avarlable to the public.

The enrolled bill would requlre partlcrpatmg institutions to collect and mamtarn for each
academic year until the study is completed, (a) student-level data that GAO determines is '
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submlt thls data and 1nforrnatron to
GAO at such time as it may reasonably require.



Conclusion and Recommendations

o We join the Department of Justice in recommending appfoval of H.R. 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0.

U M', B
 Mitchell E. Daniels, Jr. .

. v . Director o
Enclosures '



11/168/01 FRI 22:49 FAX - @oo1

RERREERRERR RN SRR R R
ik TX REPORT EETS
EREERREERRE IR IR R I RRE

TRANSMISSION OK

TX/RX NO 0811

CONNECTION TEL 912544860295
CONNECTION ID

ST. TIME 11/16 22:46

USAGE T 02'17

PGS. SENT 4

RESULT 0K

&S/ RM NO. 499748

WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 | ACTION / CONCURRENCE / COMMENT DUE BY: 11-19-01 10:00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REF. FRANK (D) MASSACHUSETTS

| ACTION FYI . ACTION FvI
VICE PRESIDENT rd HUBBARD D/ O
CARD | r gl HUGHES 7 O
BLAKEMAN O IRASTORZA | O
BOLTEN lil/ JOHNSON O O
CALIO | | D/ LINDSEY l{ O
CONNAUGHTON O | l?/ |
DANIELS O o
FLEISCHER O Ei/ O
GERSON O D/ 0
GONZALES l{ SPELLINGS O O L,
HAGIN O CLERK O [{f
HAWKINS G/ O
REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M.,
MONDAY, NOVEMBER 19, 2001. THANK YOU.



B Da'te_:v'1>1-16-01 4 ) ACTION/CONCURRENCEICOMMENT DUE BY: 11-19-01 10-00'AM'
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SSI RM NO. 499748

_ WHITE HOUSE STAF FING MEMORANDUM

ENROLLED BILL H. R 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP FRANK (D) MIASSACHUSETTS

| ACTION FYI | ACTION FYI |

VICE PRESIDENT & o 'HUBBARD -4 o
|caro IB/_-D' HUGHES T ol
| BLAKEMAN O O IRASTORZA o ol

BOLTEN - /. O wowson O, oOf

| cauo L ID/ O unbsey I{ ol
CONNAUGHTON [ up C— =8 7]
DANIELS o I{ - ol

FLEISCHER o v & O

| cErRsON ‘o, o i v o g
GONZALES X I{ ‘O sPELLNGS O ol
HAGIN O O CLERK O I{(
HAWKINS | I/ o o ol

REMARKS:

. PLEASE SEND COMMENTS TO THE STAFF SECRETARY X62702, NO LATER 10:00 A. M

MONDAY NOVEMBER 19, 2001. THANK YOU

RESPONSE:

~ - Harriet E. Miers
Assistant to the President -
and Staff Secretary
Ext. 62702



EXECUTIVE OFFICE OF THE PRESIDENT
'QFFlCE OF MANAGE_MENT AND B}UDGET
o WASHINGTON, DC 20503 .

THE D'RECTOF" . November 16 ,’ 2001 .
~ MEMORANDUM FOR THE PRESIDENT

'SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
‘ Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action
 November 24, 2001 - S‘aturday‘
» Extends by seven years through September 2008, an antitruSt eXemptron that permlts

certain institutions of higher educatlon to share 1nformat10n that assists them in provrdmg need-
based ﬁnancral aid. :

Agency Recomtnendation ‘

Ofﬁce of Management and Budget i . Approval

Department of Justice o o - Aipproval

‘Department of Education R - . Defers to Justice (Informally)
‘Discussion

Begmmng in the mid-1950s, a number of private colleges and universities agreed to
“award institutional: student ald i.e., aid from the school's own funds, solely on the basis of
“financial need These schools also agreed to use common principles to assess each student's
- financial need and'to prov1de essentially the same financial aid award to students admltted to
more than one of the participating institutions. Among the schools engaging in this practice was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The’
practice contmued undlsturbed from the 19505 through the late 19805

In 1989, the Antitrust D1v151on of the Department of Justice brought suit agamst the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice.. In' 1992, in response to these actions, Congress included in

B the Higher Education Amendments of 1992 (P.L. 102 325)a temporary antltrust exemptron



‘through September 30, 1994, that allowed participating institutions to agree to award financial

~aid on the basis of need only-and to use common principles of needs analysis. This temporary =
exemption applied only to institutions that admit students on a need-blind basis and specifically
proh1b1ted any-agreement on the terms of a financial ard award to any spe01ﬁc student.

‘ In 1994 Congress passed another temporary exemption, through September 30, 1997,

~ that also allowed agreement among participating institutions on the use of a common aid B

application form and the exchange of the student's financial information through a third party. In

1997, Congress extended the exemption again through September 30, 2001. According to the -

House Committee Report on H.R. 768, the exemption has encouraged several "prestigious

colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need- based financial aid system serves social goals that the antitrust laws do not adequately

' address -- - namely, making financial aid available to the broadest number of students solely on the

basis of demonstrated need. Without it, the schools would be required to compete, through -

- financial aid awards, for the very top students. Those very top students would get all of the aid

available which would be more than thel_r demonstrated need The rest would get less than therr L | R

demonstrated need or none at all.”

The en_rolled bill would retroactiv‘ely extend the expiration date of the existing temporary

antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
- enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analy51s methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid -
among participating institutions. The study would be required to assess the effect the antitrust
‘exemption has had on institutional undergraduate grant aid and parental contributions to
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
- House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from -

“identifying any individual institution of higher education in information submitted in the report
" unless the 1nformat10n on that institution is already avarlable to the publlc

The enrolled b111 would require partlcrpatrng institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
. sufficient to permit the analysis of expected family contrrbutlons identified need, and -
'undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submlt this data and mformatron to
.GAO at such time as it may reasonably requlre :



Conclusion and 'Recommendations

We join the Department of Justice in recommendlng approval of ]H R. 768 Wthh passed
“ the Senate by unammous consent and the House by a vote of 400 0. : :

) U fw7

MltchellE Damels Jr.
S Dlrector
- Enclosures.



WHITE HOUSE STAFFINC MEMORANDUM |

Date: 11-16-01

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001

ACTION | CONCURRENCE / COMMENT DUE BY: 11-19-01 10 00 AM

SS/RM NO.

499748

Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION FYI 'ACTION  FYI
| vice PRESIDENT & O HueBarD Oy
'@ O  HUGHES - D/ o|
BLAKEMAN O O IRASTORzZA [ o
BOLTEN ~ O Jomson 0O |
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CONNAUGHTON ~ O O  MEERS o rdB
DANIELS = l{ RICE | l:l/ ol
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REMARKS

PLEASE SEND COMMENTS TO THE STAFF SECRETARY X62702 NO LATER 10:00 A.M.,
MONDAY, NOVEMBER 19, 2001. THANK YOU. :

y/

' 'RESPONSE:

o

N

Harriet E. Miers
Assistant to the President
" -and Staff Secretary -
Ext. 62702




EXECUTIVE OFFICE OF THE PRESIDENT
' OFFICE OF MANAGEMENT AND BUDGET
’ WASHINGTON, D.C. 20503

THE DIRECTOR November‘ 16, 2001

MEMORANDUM FOR THE'PRESIDENT

'SUBJECT:  Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
Sponsors = Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

~ Last Day for Action

November 24, 2001 - Satufday
Putpos}e

Extends by seven years, through September 2008, an antitrust exemption that péi’mits
certain institutions of higher education to share information that assists them in providing need-

based financial aid.

Agency Recommendations

‘ ~ Office of Management and Budget ‘ ~ Approval
' Department of Justice o - Approval, ,
Department of Education o - Defers to Justice (Informally)
~ Discussion

~Beginning in the mid-1950s, a number of private colleges and universities agreed to
award institufionali_stqaem;aid; i.e., aid from the school's own funds, solely on the basis of
financial need.- These schools‘also agreed to use common principles to assess each student's
financial need and-to provide eséentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was
“a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
‘practice continued undisturbed from the 1950s through the late 1980s.

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption.

2



~ through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

'In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the .
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their-
demonstrated need or none at all." ' ‘ '

The enrolled bill would retroactively extend the expiration date of the existing temporary

antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The - -

“enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to ‘
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
- "determine need. The participating institutions would have to submlt thlS data and 1nf0rmat10n to

GAO at such time as it may reasonably require. :



Conclusion and Recommendations

, ‘ We Jom the Department of Justice in recommendmg approval of HR. 768 which passed
- the Senate by unanimous consent and the House by a vote of 400- O '

T fw7

*Mitchell E. Danlels Jr
_ , ' Dlrector :
. Enclosures L



SS/RM NO 499748 -

WHITE HOUSE STAFFING MEMORANDUM

Date: 111601 ACTION/CONCURRENGE / COMMENT DUE BY: 11-19-01 10:00 AM _

, - ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF .2001 3
~Subject: SPONEORS -- REP. SH!TH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION FYI . ACTION FYI

vicepRespEnt @ O HUBBARD Ei/ o

~ |carp '@ O  HUGHES v o |
BLAKEMAN O O ®RasToRzA O O
BOLTEN w” O Jounson O UHWHpee
CALIO o O  UNDSEY I{ o|
CONNAUGHTON ~ O O mers 0O &)
oanEts 0O @ RibmmeSiy g7 O |
FLEISCHER - o o roce D m/ ol
GERSON O O RovE o |
GONZALES # o sPELLNGS O OL
HAGIN O _ O CLERK O I!// f
HAWKINS I]/ o o O

 REMARKS:

- PLEASE SENb COMMENTS TO THE STAFF SECRETARY X62702 NO LATER 10:00 A M

MONDAY NOVEMBER 19, 2001 THANK YOU. |
Novew 001

- J}Eondoleezza Rice
Assistant to the President
. for National Security Affairs

RESPONSE: The NSC has no conuﬁent.'

Harriet E. Miers
Assistant to the President
and Staff Secretary

Ext. 62702



EXECUTlVE OFFICE OF THE PRESIDENT
OFFlCE OF MANAGEMENT AND BUDGET
: WASHINGTON, D.C. 20503 )

- THE DIRECTOR November 16, 2001

MEMORANDUM FOR THE PRESIDENT

. SUBJECT: | Enrolled Brll H.R. 768 Need-Based Educatronal Aid Act of 2001
. Sponsors - Rep. Smith (R) Texas and Rep Frank (D) Massachusetts

- Last Day for Action

~ November 24, 2001 - Saturday
Purpose - ‘

Extends by seven Years through September 2008, an antitrust exernptron that permits
certain institutions of higher education to share information that assists them i in prov1d1ng need-
based ﬁnanc1al a1d ’ ' ~ :

Agency Recommendations

Office of Management and Budget . ' ‘ - Approval

Department of Justice B , o o Approval o

Department of Education . o - Defers to Justice (lnformally)v
Discussion

Begmmng in.the mld»19505 a number of private colleges and universities agreed to
award 1nst1tut10nal student ald i.e., aid from the school's own funds, solely on the basis of
financial need These schools‘also agreed to use common principles to assess each student's
financial need and: to prov1de essentlally the same financial aid award to students admitted to
- more than one of the participating institutions. Among the schools engaging inthis practice was
~agroup (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The

'practlce contmued und1sturbed from the 1950s through the late 1980s. -

In 1989 the Antltrust Division of the Department of Justrce brought suit against the nine
members of the Ivy Overlap Group to enjoin these practlces and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption, -

s



through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary

exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

- In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
. application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states thata
"need-based financial aid system serves social goals that the antitrust laws do not adequately -
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students.- Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
- demonstrated need or none at all." : :

- The enrolled bill would retroactively extend the expiration date of the existing temporary
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
~enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the

~ effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and-
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already avallable to the pubhc :

The enrolled b111 would require part1c1pat1ng 1nst1tut10ns to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is '
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. - The participating institutions would have to submit thlS data and information to
GAO at such time as it may reasonably require. ~



Conclusion and Recommendations

We ]0111 the Department of Justice in recommending approval of HR. 768, Wthh passed
the Senate by unanimous consent and the House by a vote of 400-0.

%z X"M7

. Mitchell E. Daniels, Jr.
. _ | Director
: Enclosures '
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WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 ACTION / CONCURRENCE / CONIMENT DUE 8Y: 11-19-01 10:00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL ADACTOF 2001
" Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP, FRANK (D) MASSACHUSETTS (-5

I ACTION  FYI acTioN Fi |
VICE PRESIDENT D/ [0 HUBBARBmsmmeay E/ 1
CARD @ [  HUGHES # O
BLAKEMAN O O IRASTORZA O ol
BOLTEN ® O  JoHNsoN o 0o
CALIO E/ [0 LINDSEY E/ Ol
CONNAUGHTON O O MERS O rd B
DANIELS O 13/ RICE Ea/ o|
FLEISCHER O D/ RIDGE Ei/ ol
GERSON 0 O ROvE o |
GONZALES @ O  seelmes O O /
HAGIN O _ O CLERK O I¥
HAWKINS [/ 0 0 O

REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 AM.,
MONDAY, NOVEMBER 19, 2001. THANK YOU.

W8

RESPONSE: . &L)smjjh“
Harriet E. Miers
Assistant to the President

_and Staff Secretary
Ext, 62702
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OFFICE OF THE VICE PRESIDENT
WASHINGTON

UL AV 19 gy g7
November 19, 2001
MEMORANDUM FOR HARRIET MIERS
| ' STAFF SECRETARY
FROM: JONATHAN BURKY

DEPUTY STAFF SEC ARY TO THE VICE PRESIDENT

SUBJECT: Enrolled Bill H.R. 768 Need-Based Educational Aid
Act of 2001 '

The Office of the Vice President has reviewed the above—referenced-
draft and has no comments.

" TOTAL P.Ot
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SS/ RM NOQ. 499748
WHITE HOUSE STAFFING MEMORANDUM Nw‘

Date: 11-16-01 __ ACTION / CONCURRENCE / COMMENT DUE BY: 11-19-01 10:00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -~ REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION FYI - . ACTION  FYI
| vice PRESIDENT ° 0O HussarD ,' A iy '_S.NT.-:_
CARD | @ O HUGHES O
BLAKEMAN 0 O IRASTGRZA O d |
BOLTEN - w7 O  JouNsoN o o
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GERSON O 0 ROVE B/ O
GONZALES ®umm: l{ O  SPELLINGS /) |
HAGIN 'O _ O CLERK I{/
HAWKINS D/ 0 o o
REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY K62702, NO LATER 10:00 AM.,
MONDAY, NOVEMBER 19 2001, THANK YOU.

RESPONSE:

Harrlat E. Miers
Assistant to the President .
and Staff Secretary
Ext. 62702
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SSIRMNO. 499748

WHITE HOUSE STAFFING MEMORANDUM |

ENROLLED BILL H R. 768 -- NEED-BASED EDUCATlONAL AID ACT OF 2001

' Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS'

1 ACTION FYI - CACTION Fvi |
vicepreseNt & O  HuBBARD li(ﬁéi"" "
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HAWKINS | D/ nf | O o|

REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY X62702 NO LATER 10:00 A. M.,
MONDAY, NOVEMBER 19, 2001 THANK YOU. . ,

’ (‘M WEC ,

RESPONSE:

Harriet E. Miers-
Assistant to the President
" and Staff Secretary -

Ext. 62702



EXECUTIVE OFFICE -OF THE PRESIDENT
OFFICE OF. MANAGEMENT AND BUDGET ,
WASHINGTON, D.C. 20503

THE DIRECTOR = November 16, 2001

~ MEMORANDUM FOR THE PRESIDENT

'SUBJECT:  Enrolled Bill HR. 768 - Need-Based Educational Aid Act of 2001
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) MaSsathsetts :

Last Day for Action - -

‘November 24, 2001 - Saturday
' Purpose,
Extends by seven years, through September 2008, an antitrust exemptron that perrnlts =

certain institutions of higher education to share 1nformat10n that a551sts them in prov1dmg need-
based financial aid. ‘

Agency Recommendations

,Office of Management and Budget | ~ Approval
- Department of Justice =~ o Apnroval .
- Department of Education - o , ‘Defers to Justice (Informally) -

~ Discussion -

Beginning in the mid-1950s, a number of private colleges and universities agreed to
award 1nst1tutlonal student aid, i.e., aid from the school's own funds, solely on the basis of
~ financial need These schools‘also agreed to use ‘common principles to assess each student's
financial need and-to prov1de essentlally the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this pracuce was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT The-
practlce contlnued undlsturbed from the 19505 through the late 1980s. «

. In 1989, the Antltrust Divisioen of the Department of Justice brought suit against the nine -
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actlons Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,

F
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thr'oughv September 30, 1994, that allowed participating institutions to agree to award financial -

~ aid on the basis of need only and to use common principles of needs analysis. This temporary
. exemption applied only to institutions that admit students on a need-blind basis and spemﬁcally

prohibited any agreement on the terms of a ﬁnanmal aid award to any specific student

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party In
1997, Congress extended the exemption again through September 30, 2001. According to the '
Hou‘se Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . .. to adhere to need-blind admissions and need-based aid." The Report states thata
"need-based financial aid system serves social goals that the antitrust laws do not adequately -
address -- namely, making financial aid available to the broadest number of students solely on the -
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their -
demonstrated need or none at all.”

The enrolled bill would retroactively extend the expiratlon date of the ex1st1ng temporary

. antitrust exemption by seven years from September 30, 2001, to September 30, 2008. The

enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determmmg the content of the -

“study, GAO would be required to consult with the institutions of higher education participating

under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid -

' among participating institutions. The study would be required to assess the effect the antitrust
~exemption has had on institutional undergraduate grant aid and parental contributions to

undergraduate costs of attendance. GAO would be required to submit its report to the Senate and’

~House Judiciary Committees no later than September 30; 2006. GAO would be prohibited from

identifying any individual institution of higher education in information submitted in the report -

unless the information on that institution is already available to the public.

4The enrolled bill would require participating institutions to collect and maintain for each’
academic year until the study is completed, (a) student-level data that GAO determines i is
sufficiént to permit the analysis of expected family contributions, identified need, and -

: undergraduate grant aid awards, and (b) information on formulas used by the institution to-

determine need. The participating institutions would have to- submit this data and information to

- GAO at such t1me as it may reasonably require.



Conclusion and Recommendations

We join the Department of Justice in recommending approval of H. R 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0.

fw7

Mitchell E. Damels Jr.
§ - Director
Enclosures ’
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WHITE HOUSE STAFFING MEMORANDUM

Date: 11-16-01 _ ACTION/ CONCURRENCE / COMMENT DUE Bé: 1141 9-0‘1 10:00 AM )

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

ACTION FYI - ACTION FvI |
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.REMARKS:

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 AM.,
MONDAY, NOVEMBER 19, 2001 THANK YOU. .

RESPONSE

/ﬂ(dfm %u méw»ﬂ o

Harriet E. Miers
Assistant to the President
and Staff Secretary
Ext. 62702




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR

November 16, 2001

MEMORANDUM FOR THE PRESIDENT

 SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
- Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action

November 24, 2001 - Saturday
Purpose
Extends by seven years, through September 2008, an antitrust exemption that permits
certain institutions of higher education to share information that assists them in providing need-

based financial aid.

Agency Recommendations

Office of Management and Budget Approval

Department of Justice 7 | : Approval \ ,

Department of Education - - Defers to Justice (Informally)
Discussion

Beginning in the mid-1950s, a number of private colleges and universities agreed to -
award institutionalgsn_l_aent aid, i.e., aid from the school's own funds, solely on the basis of
financial need.: These schools also agreed to use common principles to assess each student's
financial need and to provide essentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
practice continued undisturbed from the 1950s through the late 1980s.

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption.

-



through September 30, 1994, that allowed participating institutions to agfee to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
~colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a

"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
-financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
demonstrated need or none at all.”

The enrolled bill would retroactively extend the expiration date of the existing temporary
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The -
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
~ effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating.
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on i’nstitutional undergraduate grant aid and parental contributions to
- undergraduate costs of attendance.: GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
~ identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public.

~ The enrolled bill would require participating institutions to collect and maintain, for each
‘academic year until the study is completed, (a) student-level data that GAO determines is
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit thls data and information to
GAO at such time as it may reasonably require.




Conclusion and Recomimendations

We join the Department of Justice in recommending approval of H.R. 768, which p‘asse-d ’
the Senate by unanimous consent and the House by a vote of 400-0.

Jusdo g/

Mitchell E. Daniels, Jr.
~ Director o
Enclosures
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WHITE HOUSE STAF FING MEMORANDUM

Date: 11 16-01' ‘ - ACTION/CONCURRENCEICOMMENT DUE BY: 11-19-01 10 00 AM

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 -

SS/IRMNO. 499748 \\

Subjéét SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS

1 ACTION  FYI  ACTION FYI |
| vice PresiDENT Ii/ ‘O HUuBBARD IE/ O
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| - REMARKS:

. PLEASE SEND COMMENTS TO THE STAFF SECRETARY X62702, NO LATER 10:00 A.M,,

MONDAY, NOVEMBER 19, 2001 THANK YOU.

 'RESPONSE:

Harriet E. Miers
Assistant to the President -
-~ and Staff Secretary

- Ext. 62702



EXECUTIVE OFFICE: QF THE iPRESlDENT
OFFICE OF MANAGEMENT AND BUDGET -
) WASHINGTON, D.C. 20503 -

THE DIRECTOR . ‘ November 16, 2001

MEMORANDUM FOR THE PRESIDENT

- SUBJECT: Enrolled Bill HR 768 - Neeijased Educational Aid Act of 2001
- Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Acti_oh
Nodvember 24,2001 - Saturday
Purpose
Extends by seven years, through September 2008 an antitrust exemption that permits

certain institutions of higher education to share information that assists them in prov1d1ng need-
based financial aid. :

'AgencX Recommendations

Ofﬁce of Management and Budget o Approval

Department of Justice : - o Approval

Department of Education , - Defers to Justice (Informally)
‘ Discussion-

Beginning in the m1d-19505 a number of pnvate colleges and universities agreed to
award institutional. student aid; i.e., aid from the school's own funds, solely on the basis of
financial need These schools also agreed to use common principles to assess each student's
financial need and'to provxde essentlally the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT.. The
practice continued undisturbed from the 1950s through the late 1980s. ’

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine

. members of the Ivy Overlap Group to enjoin these practices, and, in 1991, .the eight Ivy League

~ schools agreed to end the practice. In 1992, in response to these actions, Congress included in
 the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption. -




~ through September 30, 1994, that allowed participating institutions to agree to award financial

- aid on the basis of need only and to use common principles of needs analysis. This ‘temporary

_ exemption applied only to institutions that admit students on a need-blind basis and specifically
prohlblted any agreement on the terms of a ﬁnancral aid award to any specrﬁc student.

ln 1994, Congress passed another temporary exemption, through September 30,1997,

that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
11997, Congress extended the exemption again through September 30, 2001. According to the ‘
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
avarlable which would be more than their demonstrated need. ‘The rest would get less than thelr
demonstrated need or none.at all."

The enrolled brll would retroactlvely extend the expiration date of the existing temporary
; ,antltrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating’

- under the antitrust exemption and the Antitrust Division of the Department of Justice. The study .
would have to examine the needs analysis methodologies used by participating institutions and -
-identify trends in undergraduate costs of attendance and institutional undergraduate grant aid

- among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
. House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
identifying any individual institution of higher education in information submltted in the report
unless the 1nformat10n on that mstrtutlon is already available to the public.

, The enrolled bill would requlre participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submlt thrs data and information to
) GAO at such time as it may reasonably requlre



ConclusiESn and Recornmendations :

We join the Department of Justice in recommendmg approval of H. R 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0.

O fw7

Mitchell E. Daniels, Jr.
. Director '
Enclosures ’ '
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U.S. Départment of Justice

Office of Legislative Affairs

_ Washington, D.C. 20530

No#embéﬁ 13, 2001

;
i

The Honorable Mitchell Daniels
Director
Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Daniels:

» This responds to your request for the views and recommendation of the J"us>tice
Department on the enrolled bill H.R. 768, the “Need-Based Educational Aid Act of 2001.” The
Justice Department recommends that the President sign the bill. ’

H.R. 768 would extend for seven years an antitrust exemption for colleges and
universities to develop jointly guidelines for assessing student financial aid needs. The
exemption was enacted onginally in 1992 to supersede a Justice Department antitrust
enforcement action against several elite Northeastern colleges and universities. The Department
charged that joint procedures participating colleges and universities were using to calculate .
student financial need were designed for, and had the effect of, eliminating price competition -
among them as to financial aid awards, thus enabling these institutions to reduce the size of those
awards and their overall financial aid budgets. Originally intended as a two-year temporary
exemption to enable the universities to revise their financial aid programs consistent with the
antitrust laws, the exemption was extended in 1994 and again in 1997.

The original version of H.R. 768 would have made the exemption permanent. However, '
the Department is pleased that, once again, the final version of the legislation would not make the
exemption permanent, although the seven-year extension is considerably longer than the length
of the previous three exemptions. We believe that the concerns we have expressed helped
persuade Congress not to make the exemption permanent. We are also encouraged that, for the
first time, the legislation requires that the General Accounting Office, in consultation with the
Justice Department, conduct a thorough examination of the exemption’s effects. We hope that -
this examination will provide Congress with a well-informed perspective from which to evaluate -
any proposal to extend the exerption further. We note that the Senate passed the final version of
H.R. 768 by unanimous consent and the House of Representatives passed it under suspension of
the rules. '
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For the foregoing reasons and in light of the widespread support in Congress for this
extension, the Department recommends that the President sign the bill. We appreciate the
opportunity to present our views. Please feel free to call upon us if we may be of additional
assistance.

Sincerely,

Ptihy T

Daniel J. Bryant
Assistant Attorney General
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~H.R.768

One hundrzd a%zuznth (Znngrzsz.'_"u
- of the |
%lmtzd States uf ﬂmmca

AT THE FIRST SESSION

Begun and held at the Clty of Washzngton on Wednesday, :
the third day of January, two thousand and one

.

Eln SZlct

: To amend the Improvmg America’s Schools Act of 1994 to extend the l‘avorable

treatment of need- based educatlonal aid under the antitrust laws, and for other
purposes

Be it enacted by the Senate and House of Representatwes of :

_the United States of America in Congress assembled
i SECTION 1. SHORT TITLE.

- This Act may be cited as the “Need-Based Educatmnal Aid
Act of 2001”, .

SEC 2. AMENDMENT. -

Section 568(d) of the Improving America’s ‘Schools Act of 1994
(1% U.S.C. 1 note) is amended by stnkmg “2001” and 1nsert1ng
“2 08” - :

SEC. 3. GAO STUDY AND REPORT

(a) STUDY.— ‘

(1) IN GENERAL.—The Comptroller General shall  conduct
a study of the effect of the antitrust exemption on institutional
student aid under' section 568 of the Improvmg America’s
Schools Act of 1994 (15 U.S.C. 1 note). -

(2) CONSULTATION.—The Comptroller General shall have

final authority to determine the ‘content of the study under - ‘

. paragraph (1), but in' determining the content. of the study,
. -the Comptroller General shall consult with— ,
(A) the institutions of hlgher education participating
under the antitrust exemption under section 568 of the
Improving America’s Schools Act of 1994 (15 U.S.C. 1 note)
(referred to in this Act as the “participating institutions”); -
1 B) the Antitrust Division of the Department of Justice;
o-an
(©) other persons that the Comptroller General deter- ‘
mines are appropriate. » "
(8) MATTERS STUDIED.— -
. ll(A) IN - GENERAL —The study under paragraph (1)
shall— -
(i) examine the needs analysis methodologles used
by participating 1nst1tut10ns v :
. (ii) . identify trends . in undergraduate 'costs of ,
. - attendance and institutional undergraduate grant aid
- among partlclﬁatmg institutions, including—
U e percentage of - first- -year = students
rece1v1ng 1nst1tut1onal grant axd
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(IT) the mean and median grant eligibility and
institutional grant aid to first-year students; and

(III) the mean and median parental and stu-
dent contributions to undergraduate costs of
attendance for first year students receiving 1nst1tu-
tional grant aid; . -

(iii) to the extent useful in determining the effect
of the antitrust exemption under section 568 of the
Improving America’s Schools Act of 1994 (15 US C.
1 note), examine—

(I comparison data, identified in clauses (i)
and (ii), from institutions of higher education that
do not part1c1pate under the antitrust exemption
under section 568 of the Improving America’s
Schools Act of 1994 (15 U.S.C. 1 note); and

(I) other baseline trend data from national
benchmarks; and :

* (iv) examine any other issues that the Comptroller
General determines are appropriate, including other:
types of aid affected by section 568 of the Improving
America’s Schools Act of 1994 (15 U.S.C. 1 note). ‘

(B) ASSESSMENT.—

(i) IN GENERAL. —The study under paragraph (1)
shall assess what effect the antitrust exemption on
institutional student aid has had on institutional
undergraduate grant aid and parental contribution to
undergraduate costs of attendance. ‘

(i) CHANGES OVER TIME.—The assessment under
clause (i) shall consider any changes in institutional
undergraduate grant aid and parental contribution to
undergraduate costs of attendance over time for

-~ institutions of higher education, including consider-
ation of— , ‘ ‘

(I) the time period prior to adoption of the
consensus methodolog'les at partxc1pat1ng institu-
tions; and

(II) the data exammed pursuant to subpara- o

. graph (A)(m)

(b) REPORT.—
: (1) IN GENERAL.—Not later than September 30 2006, the
Comﬁtroller General shall submit a report to the Committee
on the Judiciary of the Senate and the Committee on the
Judiciary of the House of Representatives that contains the
findings and conclusions of the Comptroller General regarding
- the matters studied under subsection (a).

(2) IDENTIFYING. INDIVIDUAL - INSTITUTIONS.—The Comp-
troller General shall not identify an individual institution of
higher education in information submitted in the report under
paragraph (1) unless-the 1nformat1on on the mstltutmn 1s avall-

" able to the public. ‘
(c) RECORDKEEPING REQUIREMENT,—
- .{1) IN GENERAL.—For the purpose of completmg the study
under subsection (a)(1), a participating institution shall—
(A) collect and maintain for each academic year unt1l
the study under subsection (a)(1) is completed—
(i) student-level data that is sufficient, in the Judg- ;
ment of the Comptroller General, to perm1t the analysis
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of expected family contributions, identified need; and
undergraduate grant aid awards; and

(ii) information on formulas used by the institution’

to determine need; and
(B) submit the data and 1nformat10n under paragraph

(1) to the Comptroller General at such time as the Comp- _‘

troller General may reasonably require.

(2) NON-PARTICIPATING INSTITUTIONS.—Nothing in th1s sub-

section shall be construed to require an institution of higher
education that does not participate under the antitrust exemp-
tion under section 568 of the Improving America’s Schools

Act of 1994 (15 U.S.C. 1 note) to collect and maintain data -

under this subsection.
SEC. 4. EFFECTIVE DATE.

This Act and the amendments made by thls Act shall take
- effect on September 30 2001 .

‘Speaker of the House of Representatives.

Vzce President of the United States and
v Preszdent of the Senate.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

THE DIRECTOR ‘November 18, 2001

MEMORANDUM FOR THE PRESIDENT :

SUBJECT:. . Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
' Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action
November 24, 2001 - Séturday

Purpose

Extends by seven years, through September 2008, an antitrust exemption that permits
certain institutions of higher education to share information that assists them in providing need-
based financial aid. ' ’

AAgvency Recommendations | L

Qfﬁce of Management and Budget | | ~ Approval

Department of Justice ) - Approval

Department of Education _ ~ Defers to Justice (Informally)
Discussion

Beginning in the mid-1950s, a number of private colleges and universities agreed to
award institutional student aid, i.e., aid from the school's own funds, solely on the basis of
financial need. These schools also agreed to use common principles to assess each student's
financial need and to provide essentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
practice continu%d undisturbed from the 1950s through the late 1980s.

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,




through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the

‘basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
demonstrated need or none at all." '

- The enrolled bill would retroactively extend the expiration date of the existing temporary
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Depértment of Justice. The study
would have to examine the needs analysis methodologies used by'\participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to.
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30,-2006. GAO would be prohibited from
identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAQ determines is
sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit th1s data and information to
. GAQ at such time as it may reasonably require.



Conclusion and Recommendations

We join the Department of Justice in recommending approval of H.R. 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0. f

b I/z fWﬁ

Mitchell E. Daniels, Jr.
N Director
Enclosures



EXECUTIVE OFFICE OF THE PRESIDENT
* OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 :

THE DIRECTOR

vNovember 16, 2001

'MEMORANDUM FOR THE PRESIDENT

SUBJECT: "Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action

November 24, 2001 - Saturday

Purpose ’ ' ( ,
Extends by seven years, through September 2008, an antitrust exemption that permits

certain institutions of higher education to share information that assists them in providing need-
based financial aid. '

‘ Agency Recommendations

Office of Management and Budget -~ Approval .

Department of Justice ‘ ' ‘ Approval
Department of Education » _ Defers to Justice (Informally)
Discussion

Beginning in the mid-1950s, a number of private colleges and universities agreed to
award institutional student aid, i.e., aid from the school's own funds, solely on the basis of -
financial need. . These schools also agreed to use common principles to assess each student's
financial need and to provide essentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The

' practrce continued undisturbed from the 1950s through the late 1980s.

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,



through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
~ prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the.
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
. colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a
"need-based financial aid system serves social goals that the antitrust laws do not adequately

address -- namely, making financial aid available to the broadest number of students solely on the .

- basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need ‘The rest would get less than their
demonstrated need or none at all." - ‘

The enrolled bill would retroactively extend the expiration date of the existing temporary

antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAQ would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
‘identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to
 undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
identifying any individual institution of higher education in information submitted in the report
unless the information on that 1nst1tut10n is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
~academic year until the study is completed, (a) student-level data that GAO determines is

- sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit this data and information to
: GAO at such time as it may reasonably require. '



Conclusion and Recommendations

We join the Department of Justice in recommending approval of H.R. 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0.

T fw7

Mitchell E. Daniels, Jr.
| ‘ Director
Enclosures




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

THE DIRECTOR

November 16, 2001

MEMORANDUM FOR THE PRESIDENT

SUBIJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Action

. November 24, 2001 - Saturday

Purpose ~

Extends by seven years, through September 2008, an antitrust exemption that permits
certain institutions of higher education to share information that assists them in providing need-
based financial aid.

Agency Recommendations

Office of Management and Budgét Approval

Department of Justice Approval
Department of Education Defers to Justice (Informally)
Discussion

Beginning in the mid-1950s, a number of private colleges and universities agreed to
~award institutional student aid, i.e., aid from the school's own funds, solely on the basis of
financial need. These schools also agreed to use common principles to assess each student's
financial need and to provide essentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engaging in this practice was
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
practice continued undisturbed from the 1950s through the late 1980s.

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League
schools agreed to end the practice. In 1992, in response to these actions, Congress included in
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption,




through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states thata
"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need. The rest would get less than their
‘demonstrated need or none at all." :

The enrolled bill would retroactively extend the expiration date of the existing temporary
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study

‘would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
 sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit thls data and information to

GAO at such time as it may reasonably requlre
. /



Conclusion and Recommendations

We join the Depanment of Justice in recommending approval of H.R. 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0.

(LN |

Mitchell E. Daniels, Jr.
: Director
Enclosures




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR

November 16, 2001

MEMORANDUM FOR THE PRESIDENT

VSUBJECT: Enrolled B111 H.R. 768 - Need-Based Educational Aid Act of 2001
' Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts

Last Day for Aétion

November 24, 2001 - Saturday
‘Purpose \ " 1
| Extends by seven years, through September 2008, ah antitrust exemption that permits
~certain institutions of higher educatlon to share information that assmtq them in providing need-

based financial aid.

Agency Recommendations

Office of Management and Budget - R , - Approval

’Department of Justice v : Approval v

Department of Education : Defers to Justice (Informally)
Discussion

~Beginning in the mid-1950s, a number of private colleges and universities agreed to
award institutional student aid, i.e., aid from the school's own funds, solely on the basis of
financial need. These schools also agreed to use common principles to assess each student's
financial need and to provide essentially the same financial aid award to students admitted to
more than one of the participating institutions. Among the schools engagmg in this practice was
~a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The
practlce continued undisturbed from the 1950s through the late 19805

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine
members of the Ivy Overlap Group to enjoin these practices, and, in- 1991, the eight Ivy League
- schools agreed to end the practice. In 1992, in response to these actions, Congress included in |
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption, .



through September 30, 1994, that allowed participating institutions to agree to award financial
aid on the basis of need only and to use common principles of needs analysis. This temporary
exemption applied only to institutions that admit students on a need-blind basis and specifically
prohibited any agreement on the terms of a financial aid award to any specific student.

In 1994, Congress passed another temporary exemption, through September 30, 1997,
that also allowed agreement among participating institutions on the use of a common aid
application form and the exchange of the student's financial information through a third party. In
1997, Congress extended the exemption again through September 30, 2001. According to the
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious
colleges . . . to adhere to need-blind admissions and need-based aid." The Report states that a

"need-based financial aid system serves social goals that the antitrust laws do not adequately
address -- namely, making financial aid available to the broadest number of students solely on the
basis of demonstrated need. Without it, the schools would be required to compete, through
financial aid awards, for the very top students. Those very top students would get all of the aid
available which would be more than their demonstrated need The rest would get less than their
demonstrated need or none at all."

The enrolled bill would retroactively extend the expiration date of the existing temporary
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The
enrolled bill would also require the General Accounting Office (GAQ) to conduct a study of the
effect of the antitrust exemption on institutional student aid. In determining the content of the
study, GAO would be required to consult with the institutions of higher education participating
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study
would have to examine the needs analysis methodologies used by participating institutions and
identify trends in undergraduate costs of attendance and. institutional undergraduate grant aid
among participating institutions. The study would be required to assess the effect the antitrust
exemption has had on institutional undergraduate grant aid and parental contributions to
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from
identifying any individual institution of higher education in information submitted in the report
unless the information on that institution is already available to the public.

The enrolled bill would require participating institutions to collect and maintain, for each
academic year until the study is completed, (a) student-level data that GAO determines is
- sufficient to permit the analysis of expected family contributions, identified need, and
undergraduate grant aid awards, and (b) information on formulas used by the institution to
determine need. The participating institutions would have to submit thls data and information to
GAO at such time as it may reasonably require.




Conclusion and Recommendations

We join the Department of Justice in recommendﬁag approval of H.R. 768, which passed
the Senate by unanimous consent and the House by a vote of 400-0. -

2 U Z’W7

“Mitchell E. Daniels, Jr.
‘ : Director -
Enclosures
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