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through September 30, 1994, that allowed participating institutions to agree to award financial 
aid on the basis of need only and to use common principles ofneeds analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically · 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a common aid 
application form and the exchange .of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several ''prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest nuinber of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students. ·.Those very top students would get all· of the aid 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30,2001, to September JO, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effect of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education.participating 
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and· 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30; 2006. GAO would be prohibited from 

.. ·identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to. collect and maintain, for each 
academic year until the study is completed, (a) stµdent:'leveldata that GAO determines is 
sufficient to permit the analysis. of expected family c;on,tributions,. identified need, and 
undergraduate grant aid awards, and (b)information onformulas used by the institution to 
determine need. The participating institutions would haveto submit this data and information to 
GAO at such time as it may reason~blyrequire. ·, ,. . · . 



,------------
1 . . 

Conclusion and Recommendations 

We join theDepartment of Justice in recortunen_d1~g approval ofH.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Enclosures 

Mitchell. E. Daniels, Jr. 
Director 
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H.R. 768 

0nr !lundrrd iSrtrrnth Q:ongrrss 
of tht 

ilnittd iStetrs of 2lmrrice 
AT THE FIRST SESSION 

Begun and held at the City of Washington on Wednesday, 
the third day of January, two thousand and one 

2ln 2lct 
To amend the Improving America's Schools Act of 1994 to extend the favorable 

treatment of need-based educational aid under the antitrust laws, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Need-Based Educational Aid 
Act of 2001". 

SEC. 2. AMENDMENT. 

Section 568(d) of the Improving America's Schools Act of 1994 
(15 U.S.C. 1 note) is amended by striking "2001" and inserting 
"2008". 

SEC. 3. GAO STUDY AND REPORT. 

(a) STUDY.-
(1) IN GENERAL.-The Comptroller General shall conduct 

a study of the effect of the antitrust exemption on institutional 
student aid under section 568 of the lmprovilng America's 
Schools Act of 1994 (15 U.S.C. 1 note). 

(2) CONSULTATION.-The Comptroller General shall have 
final authority to determine the content of the study under 
paragraph (1), but in determining the content of the study, 
the Comptroller General shall consult with-

(A) the institutions of higher education participating 
under the antitrust exemption under section 568 of the 
Improving America's Schools Act of 1994 (15 U.S.C. 1 note) 
(referred to in this Act as the "participating institutions"); 

(B) the Antitrust Division of the Department of Justice; 
and 

(C) other persons that the Comptroller General deter­
mines are appropriate. 
(3) MATTERS STUDIED.-

(A) IN GENERAL.-The study under paragraph (1) 
shall-

(i) examine the needs analysis methodologies used 
by participating institutions; · 

(ii) identify trends in undergraduate costs of 
attendance and institutional undergraduate grant aid 
among participating institutions, including-

(1) the percentage of first-year students 
receiving institutional grant aid; 
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To amend the Improving America's Schools Act of 1994 to extend the favorable 
treatment of need-based educational aid under the antitrust laws, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Need-Based Educational Aid 
Act of 2001". 

SEC. 2. AMENDMENT. 

Section 568(d) of the Improving America's Schools Act of 1994 
(15 U.S.C. 1 note) is amended by striking "2001" and inserting 
"2008". . 

SEC. 3. GAO STUDY AND REPORT. 

(a) STUDY.-
(1) IN GENERAL.-,The Comptroller General shall conduct 

a study of the effect of the antitrust exemption on. institutional 
student aid under section 568 of the Improving America's 
Schools Act of 1994 (15 U.S.C. 1 note). 

(2) CONSULTATION.-The Comptroller General shall have 
final authority to determine the content of the study under 
paragraph (1), but in determining the con.tent of the study, 
the Comptroller General shall consult with-

(A) the institutions of higher education participating 
urider the. antitrust exemption under section 568 of the 
Improving America's Schools Act of 1994 (15 U.S.C. 1 note) 
(referred to in this Act as the "participating .institutions"); 

(B) the Antitrust Division of the Department of Justice; 
and · 

(C) other persons that the Comptroller General deter­
mines are appropriate. 
(3) MATTERS STUDIED.-

(A) IN GENERAL.-The study under paragraph (1) 
shall-

(i) examine the needs analysis methodologies used 
by participating institutions; 

(ii) identify trends in undergraduate costs of . 
attendance and institutional undergraduate grant aid 
among participating institutions, including-

v (I) the percentage of first-year students 
receiving institutional grant aid; 



H.R. 768 

0rtt !lundrtd tStbtnth Q:ongrtss 
of r·ht 

<llinittd tStatts of S!mtrica 
AT THE FIRST SESSION 

Begun and held at the City of Washington on Wednesday, 
the third day of Jarwary, two thousand and one 

an act 
To amend the Improving America's Schools Act of 1994 · to extend the favorable 

treatment . of need-based educational aid under the antitrust laws; and for other 
purposes. 

Be ii enacted by the Senate and House. of Representatives of. 
the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Need-Based Educational Aid 
Act of 2001". 

SEC. 2. AMENDMENT • 

. Section 568(d) of the Improving America's Schools Act of 1994 
(15 U.S.C. 1 note) is amended by striking "2001" and inserting 
"2008". . . 

SEC. 3; GAO STUDY AND REPORT. 

(a) STUDY.- . . . . . 
(1) IN GENERAL.-The Comptroller' General shall conduct 

a study of the effect of the antitrust exemption on institutional 
student aid under section 568 of the ·Improving America's 
Schools Act of 1994 (15 U.S.C. 1 note). 

. (2) CoNSULTATION.-The Comptroller Gen~ral shall have 
final authority to determine the content of the study under 
paragraph (1), but in .determining the content of the study, 
the Comptroller General shall consult with-

(A) the institutions of higher educatiOn participating 
wider. the antitrust exemption under section 568 of . the 
Improving America's Schools Act of 1994 (15 U.S.C. 1 note) 
(referred to in this Act as the "participating institutions"); 

(B) the Antitrust Division of the Department of Justice; 
and . . . 

(C) other persons that the. Comptroller General deter­
mines are appropriate. . 
(3) MATTERS STUDIED.- . 

(A) IN GENERAL.-The study under paragraph (1) 
shall-. 

(i) examine the needs analysis methodologies used 
by participating institutions; · · 

(ii) identify trends in undergraduate costs of 
attendance and institutional undergraduate grant aid 
among participating institutions, including-

(1) the percentage of first-year students 
receiving institutional grant aid; 
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2ln 2lct 
To amend the Improving America'.s Schools Act of 1994 to extend the favorable 

treatment of need-based educational aid under the antitrust laws, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Need-Based Educational Aid 
Act of 2001". 

SEC. 2. AMENDMENT. 

Section 568(d) of the Improving America's Schools Act of 1994 
(15 U.S.C. 1 note) is amended by striking "2001" and inserting 
"2008". 

SEC. 3. GAO STUDY AND REPORT. 

(a) STUDY.-
(1) IN GENERAL.-The Comptroller General shall conduct 

a study ofthe effect of the antitrust exemption on institutional 
student. aid under section 568 of . the Improving .America's 
Schools Act of 1994 (15 U.S.C. 1 note). 

(2) .CONSULTATION.-The Comptroller General shall have 
final authority to determine the content of the study under 
paragraph (1), but in determining the content of the study, 
the Comptroller General shall consult with- · 

(A) the institutions of higher education participating 
under the antitrust exemption under section 568 of the 
Improving America's Schools Act of 1994 (15 U.S.C. 1 note) 
(referred to in this Act as the "participating institutions"); 

(B) the Antitrust Division of the Department of Justice; 
and 

(C) other persons that the Comptroller General deter­
mines are appropriate. 
(3) MATTERS STUDIED.-

(A) IN GENERAL.-.:The study under paragraph (1) 
shall-

(i) examine . the needs analysis methodologies used 
by participating institutions; 

(ii) identify trends in undergraduate costs of. 
attendance and institutional undergraduate. grant aid 
among participating institutions, including-

(!) the percentage of first-year students 
receiving institutional grant aid; 
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of expected family contributions, identified need, and 
undergraduate grant aid awards; and 
· (ii) information on formulas used by the institution 
to determine need; and. 
(B). submit the data and information under paragraph 

(1) to the Comptroller General at such time as the Comp­
troller General may reasonably require. 
(2) NON-PARTICIPATING INSTITUTIONS.-Nothing in this sub­

section shall be construed to require an institution of higher 
education that does not participate under the antitrust exemp­
tion under section 568 of the Improving America's Schools 
Act of 1994 (15 U.S.C. 1 note) to collect and maintain data 
under this subsection. 

SEC. 4. EFFECTIVE DATE. 

This Act and the amendments made by this Act shall take 
effect on September 30, 2001. 

APPROVED 
NOV 2 0 2001 



SS/ RM NO. _4_99_74_8____ I~ 
·WHITE .HOUSE. STAFFING MEMORANDUM 

Date: 11-16-01 ACTION /CONCURRENCE I COMMENT DUE BY: 11-19-0110:00 AM 
. . 

ENROLLED BILL H.R. 768 .,. NEED-BASED EDUCATIONAL AID ACT OF 2001 
, Subject: SPONSORS·· REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS 

ACTION FYI ACTION. FYI 

VICE PRESIDENT ~·· D HUBBARD ·~l ~'be[J,,,, 
CARD er" D HUGHES 

rl"'-.~;~~·~ 

BLAKEMAN D D IRASTORZA D D 

BOLTEN ~ D ·JOHNSON ·~ D 

CALIO ~ o. '-1NDSEY D 

CONNAUGHTON D D MIERS D 

DANIELS D ~·RICE v D 

FLEISCHER. D ~.RIDGE ~ D 

GERSON D D ROVE .. ~ D 

GONZALES r/ D SPELLINGS .. v 
HAGIN 

·~ D CLERK D 

HAWKINS D D D 

REMARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO ILATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 

RESPONSE:·· 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 
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EXECUTIVE OFFICE· OF. THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR 
~ovember 16, 20-01 

MEMORANDUM FOR THE PRESIDENT 

·SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001 
. Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

. November 24,2001 - Saturday 

Purpose . 
. . . . ' . 

Extends by seven years,through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need~ 
based financial aid. · · · 

. Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
Defers to Justice (Informally) 

Beginning in th~ mid-1950s, a number of private colleges and universities agreed to 
award_jnstitutiophl,.stµqe1,1ta.!d,i.e., aid from the school's own funds, solely on the basis of 
financialneed>-Thes_eschoo'ls·also agreed to use common principles to assess each student's 

- financial' need and'to provide essentially the same financial aid award to students admitted to 
more than.ollJ of~he pfiltieipating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The· 
practice continued undisturbed from the 1950s through the late 1980s~ _ 

. . 

. In 1989, the Antitrust Division ofthe Department of Justice brought suit against the nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in responsetothese actions, Congress included in 
the Higher Education Amendments ofl 992 (P.L 102-325) a temporary antltrustexemption. 



r 

. thrcmgh September 30, 1994, that allowed participating institutions to agree to award financial 
aid on" the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only ~o illstitutions that admit students on a· need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to_. any specific student. 

In 1994, Congr~ss passed another temporary exemption, through September 30, 1997, . 
that also allowed agreement amongparticipating institutions on the use ofa common aid · 
application form and the _exchange .of the student's financial information through a third party. Jn 
1997; Congress exten_dedthe exemption again through September 30; 2001.. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-:blihd admissions and.need-based aid." The Report states that a 
"need-:basedfinancial aid system.serves sociaLgoals that the antitrust laws do riot adequately 

... address -- . namely' making firtancial aid available to the broadest number of students. solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, f0r the very top students. Those very top students would get all of the aid 
ayrulable which would be more than their demonstrated need .. The rest would get less than their . 
demonstraJed need or none at alf" · · . 

The enrolled bill would retroactively ext~rid the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, t6 September 30; 2008: The. . 
enrolled billwould.alsorequire the General AccouritingOffice.(GAO) to conduct a study of the 
effect of the antitrust exemptibn on institutional student aid. in· determining the content of the . 

·. study, GAO would·be requiied to consult with the institutions of higher education participating_· 
Uriderth.e antitrustexemption and the Antitrust Division of the Department of Justice. The study 
woQld have to examinetl!e needs analysis.methodologies used by participating institutions and .... ·. 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid · · · 
among participating Institutions. The study would be·requiredto assess the· effect the antitrust 

·. exemption has had on institutional undergraduate grant aid and parental contributions to . 
,undergraduate costs ofattendance. GAOwouldbe required to submit its report to the Senate and 
House Jud,icia.fY Committees no lafor thari September 30; 2006. GAO would be prohibited from · 
identifying any individual institution of higher education in information submitted in the report.• .... 

· unless the information on that institution.is already available to the public. · 
. ·' 

. . ·The .enrolled· bill. ~ould tequire parti~ipating ·institutions to collect and ·maintain, for each · 
academic year. until the study is completed, (a) student-level data that GAO <let.ermines is 

. sufficient to permit the analysis of expected family contributions; identified need, and 
undergraduate granf hld awards, and (b) information on fo:rm~las used by the institution to 
determine need. The particip.ating institutions wtiuld have to submit this data and information to 
QAO at such time as ·it may re~oilably·require. · · · · 
.. ~' .. 

-· ... 

,:·· 
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Conclusion and Recommendations 

We join the Department of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent andthe House bya vote of400-0. 

Enclosures 

Mitchell E. Daniels, Jr. 
Director 
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SS/ RM NO. -'4=-=-99-=-=7---"4-'--8 ___ ~ y ol/V 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE /COMMENT DUE BY: 11•19•0110:00 AM 

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS 

ACTION 

VICE P~ESIDENT ~ /G~ 
CARD~· ~ 
BLAKEMAN 

BOLTEN y\J V Q~ 
~ w\r~ 

CALIO\'\'\·· t'-"~~ ~ 

CONNAUGHTON 

DANIELS 

FLEISCHER 

GERSON 

GONZALES IJ.) I c_ 

HAGIN 

HAWKINS J4.'~~ 

REMARKS: 

D 

D 

FYI 

D 

D 

D 

D 

ACTION 

HUBBARD ~~r/ 
HUGHEsc:J: 1'~cJ~, 0 

FYI 

D 

IRASTORZA D D 

D 

D 

JOHNSON D 
LINDSEY_· ~s"'J' 8~\ ~? 
MIERS 0 

~RICE iJf U ~ D 

r/ RIDGE . ~ . 0 

[] ROVE U(c.,l~ ~ 0 

0 SPELLINGS oL g 
CLERK D 

D D 

PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU, 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

· and Staff Secretary 
Ext. 62702 

• 
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WHITE HOUSE STAFFING MEMORANDUM 
;;{~1 

Date: 11-16-01 ACTION I CONCURRENCE/ COMMENT DUE BY: 11-19-0110:00 AM 

ENROLLED BILL H.R. 768 •·NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORS·· REP; SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT -·~ D HUBBARD r/ o-
CARD -~ D HUGHES r/' D 

BLAKEMAN D D IRASTORZA D D 

BOL TEN~M•"'·"'"·'~ ~ D . JOHNSON 

~ 
D 

~ CALIO D LINDSEY D 

CONNAUGHTON D D MIERS D 

DANIELS D ~RICE ~ D 

FLEISCHER D r/ RIDGE 
-~ 

D 

GERSON D D ROVE ~ D 

GONZALES r/ "D SPELLINGS D 

HAGIN 

~ 
D CLERK D 

HAWKINS D D D 

REMARKS: 
. PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 

MONDAY, NOVEMBER 19, 2001. THANK YOU . 

. RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and.Staff Secretary 
Ext..62702 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON; D.C. 20503 

THE DIRECTOR November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

-SUBJECT: Enrolled Bill H.R. 768 - Need:..Based Educational Aid Act of2001 
Sponsors~ Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action · 

November 24, 2001 ~ Saturday 

-Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need­
based ·financial aid. 

· Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
. Defers to Justice (Informally) 

J3eginnin~ in th~ mjd·l9?0s, a number of private colleges and universities agreed to 
award institutional7$tµqent'aid; i'.e., aid from the school's own funds, solely on the basis of 
financial need~""The~e~schoo·J~also agreed to use common principles to assess each student's 
fihanci~l need·and·'to pfovide essentially the same financial aid award to students admitted to 
more than on~ Qf'the Partrtipating institutions. Among the schools engaging in this practice was . 

·. a group (called th~lvy Overlap Group) made up of the eight Ivy League schools and MIT. the· 
practice continued undisturbed from the 1950s through the late 1980s. · 

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine 
· members of the Ivy Overlap Group to enjoin these practices,and, in 1991, the eight lvyLeague 
· schools agreed to end the practice. In 1992, in response to these actions, Congress included in · 

the Higher Education Amendments of 1992 (P.L. 102-325)a temporary antitrust exemption; 



through September 30, 1994, that allowed participating institutions to agree to award financial 
aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited ariy agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 2001. According to the 

· House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students. Those very top students would get all of the aid 
available which would be more than their demonstrated need. The rest would getless than their · 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September JO, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effect of the antitrust exemption on institutional student aid; In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 

· would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid. 
among participating institutions. The study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public: 

· The enrolled bill would require participating institl1tions to collect and maintain, for each 
academic year until the study is completed, (a) student-leveldata that GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and . . . 

undergraduate grant aid awards, and (b) information on formulas used by the institutionto 
determine need. The participating institutions would .have to submit this data and information to 
GAO at such time as it may reasonably require. · 

-2-
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Conclusion and Recommendations 

We join the Departthent of Justice in recomme~ding approval of H.R. 768, which passed··. 
·. the Senate by unanimous consent and the House by a vote of 400-0. · · 

Enclosures 

• - • • J . . • 

.. 

Mitcheil E; Daniels, k 
Director 
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SS/RM NO. 499748 

WHITE HOUSE STAFFING :MEMORANDUM 

Date: 11 ·16-01 ACTION I CONCURRENCE I COMMENT DUE BY: ~ 1·19·0110:00 AM 

ENROtllED BILL H.R. 768 ··NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORS·· REP. SMITH {R} TEXAS AND REP. FRANK {D} MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDE ~ D HUBBARD r/ D 

CARD ~ D HUGHES r/' D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN ~ D JOHl"SON 

~ 
D 

CALIO o. J..INDSEY D 

CONNAU<;HTON D D MIER~S D 

DANIELS D r/' RICE ~ D 

FLEISCHER D ~ RIDGiE D 

GERSON D D ROVI: ~ D 

GONZALES r/ D SPELLINGS D 

HAGIN 

~ 
D CLEJ;tK D 

HAWKINS D D D 

REMARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVleMBER 19, 2001. THANK YOU. 

~001 

,, 



-----

' SS/RM NO. 499748 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 -ACTION I CONCURRENCE I COMMENT DUE BY: 11-19-0110:00 AM 

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject:_ SPONSORS-· REP. SMITH {R} TEXAS AND REP. FRANK {D} MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENiP ,~ D HUBBARD ~ D 

CARD ~ D HUGHES r/' D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN ~· D JOHNSON 

~ 
D 

CALIO D- ~INDSEY D 

CONNAUGHTON D D MIERS D 

DANIELS D ~RICE ~ D 

FLEISCHER D r:/ RIDGE ~ D 

GERSON D D ROVE ~ D 

GONZALES r/ D SPELLINGS D 

HAGIN 

~ 
D CLERK D 

HAWKINS D D D 

REMARKS: _ 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. -. 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary . 
· IExt. 62702 -

:~ ~1 



EXECUTIVE OFFICE· OF THE PRESIDENT 
OFF.ICE OF MANAGEMENT AND BUDGET· . 

. WASHINGTON; D.C. 20503 

THE DI RECTO.A. November 16, 2001 

MEMORANDUM FOR TijEPRESIDENT 

·SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R)Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

November 24,2001 '"Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share·information that assists them in providing need­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

·Approval 

Approval . 
Defers to Justice (Informally) 

Beginning in tµe m_id-19?0s, a number of private colleges and universities agreed to 
awafdinstitutional-saj4entaid, i'.e., aid from the school's own funds, solely on the basis of 
financialneed_Si·the~.e·s.choofsalso agreed.to use common principles to assess each.student's 

· financi~h:ieed and;to provide essentially the same financial aid award to ·students admitted to 
more than one ofthe partiCipating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The· 
practice continued undisturbed from the 1950s through the late· 1980s. 

In 1989,the Antitrust Division qfthe Department of Justice brought suit against the nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed.to end the practice. In 1992, in response to these actions, Congress included in 
the Higher Education Amendments of 1992 (P.L. 102-325)a temporary antitrust exemption, 



·through September 30, 1994, that allowed participating institutions to agree to award financial 
aid on the basis ofneed only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement oh the terms of a financial aid award t~ any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report onH.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
·"need-based financial aid system serves social goals thatthe antitrustlaws do not adequately 
address -'" namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to. compete, through 
financial aid awards, forthe very top students. Those very top students would get all of the aid 

·available which would be more.than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. ·The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effect of the antitrust exemption on institutional student aid. In determining the content of the 
study,.GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division of the Departmentof Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends.in undergraduate costs of attendance and institutional undergraduate grant aid 

··among participating institutions. The study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and. 
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to collectand maintain, for each 
academic year until the study is completed, (a) student-level data that GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and . 
undergraduate grant aid awards, and· (b) information on formulas used by the institution to 
determine need, The participating institutions would have to submit this data and information to 
GAO at such time as it may reasonably require. 

-2-



Conclusion and Recommendations 

We join the Department of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Enclosures 

}1/lr:~1 

Mitchell E. Daniels, Jr; 
Director 

~3-
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SS/RM NO. 499748 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11 ·16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 11-19-0110:00 AM 

ENRCtLLED BILL H.R. 768 ··NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORS·· REP. SMITH {R} TEXAS AND REP. FRANK {D) MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUBBARD r/ D 

CARD ~ D HUGHES r/ D 

BLAKEMAN D D IRASiTORZA D D 

BOLTEN ~ D JOHl~SON ·~ D 

CALIO D· LINDSEY D 

CONNAUGHTON D D MIE~tS D 

DANIELS ~RICE ~ D 

FLEISCHER D r:r· RIDC:iE ~ D 

GERSON D D ROVIE D 

GONZALES r/ D SPEtllNGS D 

HAGIN 

~ 
D CLEnK D 

HAWKINS D D D 

REMARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 
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SS/RM NO. 499748 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 11-19-01 10:00 AM 

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORS ··REP. SMITH {R} TEXAS AND REP. FRANK {D} MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT .~ D HUBBARD r/ D 

CARD er" D HUGHES 
r./', D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN ~.· D JOHNSON 

~ 
D 

CALIO D· LINDSEY D 

CONNAUGHTON D D MIERS D 

r:/ RICE ~· D 

FLEISCHER ~·RIDGE v·· D 

GERSON D D ROVE 
·~· 

D 

GONZALES ~ D SPELLINGS D 

HAGIN 

~ 
D CLERK D 

HAWKINS D D D 

REMARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M.,. 
MONDAY, NOVEMBER 19, 2001. THANK YOU. . 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 · 
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EXECUTIVE OFFICE ·OF THE PRESIDENT. 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON •. D.C. 20503 

. THE DIRECTOR 
November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

-SUBJECT: Enrolled BillH.R. 768 - Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

November 24, 2001 - Saturday 

·Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certaininstitutions of higher education to share information that assists them in providing need­

. based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice . 
Department of Education · 

Discussion . · 

·Approval 

Approval 
Defers to Justice (Informally) 

· Beginning in tlJ.e. mid-1950s, a number of private colleges and universities agreed to 
award instituti9p_al,~tm;fent.aid, i.e., aid from the school's own funds, solely on the basis of 
financial need:/These schoolsalso agreed to use common principles to assess each student's · 

. financial l1eed and·to provide essentially the same financial aid award to students admitted to 
more than one of :the partfoipating institutiOns. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made upofthe eightlvy League schools and MIT. The· 
practice continued undisturbed from the 1950s through the late 1980s. · · 

· · In 1989, the Antitrust Division of the Department of Justice brought suit againstthe nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions,Congress included in 

· the Higher Education Amendments of1992 (PL. 102-325) a temporary antitrustexemption, · 



.. " 
.· through September 30, 1994, that allowed participating institutions toa~ree to award financial 

aid on th~ basis of heed only and to use common prindples of needs analysis. This temporary 
exemption applied Only to institutions that admit students ori a need'-blind basis and specifically 

. prohibited any agreement on the terms of a financial aid award to any specific student. .. 
• • •• • •> •• • • • 

.. In 1994, Congress passed another temporary ~xel11ption, through September 30, 1997, · 
that also allowed agreement among participating institutions on. the use of a common aid . 
application form and the exchange of the studen.t's financial informationthtough a third party. In 
1997, Congress extended the exemption again through September 30, 2001. _According to the 
House Committee Report on H.R. 768, the exemption has ~ncouraged several "prestigious . . 
colleges ... to adhere to need~blind admissions and need"'.based aid.'' The R,eport states that a . 
''need:..based financial aid. system serves social goals that the antitrust laws do not adequately 
address -- namely, making.financial aid available to the broadest rtumber of students solely on. the 

.. · basis· .of demonstrated need. Without it~: the. schools would be required to compete, through · .. · . 
financial aid award~, for th~ very top students. Those very top students would get all of the aid · • 

· available which would be ·more than their de~onstrated need. Therest would get less than their .. 
demonstrated need or none at all." · 

·. The enrolled bill would retroactively extend the· expiratfoil date of the existing temporary· 
antitrust exemptfon by seven years, froln September 30, 2001,to September 30, 2008~ the . 
enrolled blll would also require the General Accounting Office (GAO) to conduct a study of the .. 
effect of the antitrust exemption on institutional student aid. In determining the content of the . 

·.study, GAO would be required to consult with the institutions of higher education participating 
··under the antitrust exempt1oI1 and the Antitrust Division oftheDepartment of Justice .. The study 
. would have. to examine the needs analysis 'methodologies used. by participating institutions and .. 
. identify trel)ds in undergraduate costs of attendance and. institutional undergraduate grruit aid· 

·· among participating institutions. The study would be required to assess the effect the antitrust 
exemption has had oninstitlitional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate• a.Ild 

. ·· House Judiciary Committees no later than September 30;2006 .. GAO would be prohibited from .. · 
. identifying any individual institution of higher education in information submitted in the report 

unless the information on that institution is already available to the public~ . . . . . . 

.. . . Th~ ellfolled.bill would require participating institUtions to coilect and mai~tain? for each 
academic year untilthe study is completed, (a) student-level data that GAO determines is. 
sufficient to permit the analysis. of expected-family corttributions,·identified need, alld 
undergraduate- graht aid awards, and (b} irtf ormation on formuJasused _by the institutjpn to . . 
determine need. The participating institutions would .have to submitthis data and information to · 
GAO at such time as it may reasonably require. . ·· · , · 

'.'2-

'. 
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Conclusion and Recommendations 

We join the Department of Justice in recommending approval of H.R. 768, which p(lssed 
. the Senate by unanimous consent and the House by a vote of400-:0. 

Enclosures 

Mitchell E. Daniels, Jr. 
Director 

-3-
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SS/ RM NO. 499748 

WHITE HOUSE STAFFING M[EMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 111 ·19·01 10:00 AM 

ENRCtLLED BILL H.R. 768 ··NEED-BASED EDllJCATIONAL AID ACT OF 2001 
Subject: SPONSORS·· REP. SMITH (R} TEXAS AND REP. FRANK {D} MASSACHUSETIS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUB BAR r/ D 

CARD er' D HUGHES r7"' D 

BLAKEMAN D D · 1RA~iTORZA D D 

BOLTEN 
~· D JOHNSON 

~ 
D 

CALIO ~ D LINCltSEY D 

CONNAUGHTON D D Ml Ens D 

DANIELS D r/ RICE: ~ D 

FLEISCHIER D ~ RID~iE D 

GERSON D D ROVE ~ 
GONZALES ,/ D SPELLINGS D 

HAGIN 

~ 
D CLEIRK D 

HAWKINS D D D 

REMARKS: . 
PLEASE SEN~• COMMENTS TO THE STAFF SECRETAFtY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 



:,... 

SS/ RM NO. 4997 48 -------··· 
. . 

WHITE HOUSE STAFFING MEMORANDUM 
. . . ' 

Date: 11-16-01 ACTION I CONCUR~ENCE /COMMENT DUE BY: 11-19-01 10:00 AM .· 

ENROLLED- BILL H.R. 768 ··NEED-BAS.ED EDUCATIONAL AID ACT OF 2001 . . 
·. Subfect: SPONSORS ·~REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS .. 

VICE PRESIDENT 

CARD 

BLAKEMAN. 

BOl:-TEN 

CALIO 

·coNNAUGHTON .. 

DANIELS 

FLEISCHER 

GERSON 

GONZALES 

HAGIN. 

HAWKINS 

ACTl~N . · FYI· 

t7 0 . HUBBARi 

~-- 0. HUGHES 

[] D ... ·· 1RASTORZA 

·-~-D 
·V.o-

JOHNSON . · 

LINDSEY 

o· 
D 

D 

.. D 

0 MIERS. 

~RICE 
VRID~E' 
[J 

-~ [J 

~ •. ~ 

.ROVE 

SPELLINGS 

··CLERK. 

-ACTION FYI 

.·.·~ rz" .. D 

-· .• ·~-D 

:.. 

D D 
D .· .. 

~--
. o· . 

.. ··~····~ 
·7_0 
D 

·.o· 
.[J . .D.-

.. REMARKS: . . 
PLEASE SEN[) COMMENTS TO.THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19,_2001. THANK YOU. 

RESPONSE:·. 

. Harriet E. M!ers .· . · .. 
Assistant to the President 

• .' and Staff Secretary 
. Ext. 62702 



EXECUTIVE OFFICE -OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR . November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

-SUBJECT: Enrolled Bill H.R. 768 -Need-Based Educational Aid Act of2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank {D) Massachusetts 

Last Day for Action 

November24, 2001 - Saturday 

Purpose 
. -

Extends by seven years, through September 2008, an antitrust exemption that permits · 
certain institutions of higher education to share information that assists them in providing n.eed­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department ofJustice 
Department of Education 

Discussion 

Approval 

Approval 
Defers to Justice (Informally) 

Beginning in the mid-1950s, a number of private colleges and universities agreed to 
award institutionalstu(lentaid, i.e~, aid from the school's own funds, solely on the basis of 
financial need. These schools also agreed to use common principles to assess each student's 
financial need and'tO provide essentially the same financial aid award to students admitted to 
more than one 9f ~he participating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The· 
practice continued undisturbed from the 1950s through the late 1980s. 

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine. 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response.to these actions, Congress included in 
the Higher Education Amendments of1992(P.L. 102-325) a temporary antitrust exemption. 



through September 30, 1994, that allowed participating institutions to agree to award financial 
·aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that alsoalfowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 

. "need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students. Those very· top students would get all of the aid 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effect of the antitrust exemption ori institutional student aid. In determining the content of the 
study, GAO would be required to cons.ult with the institutions of higher education participating 
under the antitrust exemption ·and the Antitrust Division of the Department of Justice. The study . 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions .. The study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate arid 
House Judiciary Committees no laterthan September 30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the·informatiort on that institution is already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic year until the study is completed, (a) student-level data that GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institution to 
determine need. The participating institutions would have to submifthis data and information to 
GAO at such time as it may reasonably require. 

-2-



Conclusion and Recommendations 

. We join the Department of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of400-0 .. 

Enclosures 

·7u1r~1 

Mitchell E: Daniels, Jr. 
Director 

-3-
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SS/RM NO. 499748 

WHITE HOUSE STAFFING MICMORANDUM 

Date: 11·16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 11-19-01 10:00 AM 

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPON~iORS--REP. SMITH {R} TEXAS AND REF'. FRANK {D} MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUBESARD r/ D 

CARD er' D HUGHES r7" 0 

BLAKEMAN 0 D IRASTORZA D D 

BOLTEN ~ D JOHNSON 

~ 
D 

CALIO D LINDlSEY D 

CONNAUGHTON D D MIER 

DANIELS D 
.r/" 

RICE D 

FLEISCHER D ~ RIDGE D 

GERSON D D ROVI: D 

GONZALES ~ D SP EL.LINGS 0 

HAGIN 

~ 
D CLEFtK D 

HAWKINS D D D 

REMARKS: 
PLEASE SENQ1 COMMENTS TO THE STAFF SECRETAR!Y, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 
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.SS/RM NO. 499748 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 11-19-01 10:00 AM 

ENROLLED BILL H.R. 768 •• NEED•BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORSH REP. SIVllTH {R) TEXAS AND REP. FRANK {D) MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUBBARD g"' D 

CARD r' D HUGHES· 
·~ D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN. v D JOHNSON 

CALIO 
.. ·~ 

D LINDSEY 

D 

D 

CONNAUGHTON D D MIERS 

DANIELS D r/' RICE D 

FLEISCHER D ~RIDGE:. D 

GERSON D D ROVE D 

GONZALES ·~ D SPELLINGS D 

HAGIN 

~ 
D CLERK 

HAWKINS D 

D 

D D. 

REMARKS: . . 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., . 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 

RESPONSE: 

HarrietE. Miers 
Assistant to the President 

. and Staff Secretary 
Ext. 62702 
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EXECUTIVE OFFICE OF THE PRESIDENT· 
. OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR November 16, 2001 

MEMORANDUM FORTHE PRESIDENT 

-SUBJECT:. Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

November 24, 2001 - Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemptionthat permits 
certain institutions of higher education to share information that assists them in providing need­
based · financfal aid. 

Agency .Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
Defers to Justice (Informally) 

Begiruting in the mid-l 950s, a number of private colleges and universities agreed to 
awardinstitutionat,~4erit~aid, i.e., (lidfrom the s_chool's own funds, solelyon the basis of 
financial need.:, th~~-~schoojsalso agreed to use common principles to assess each student's 
financial need an<l''tO ptoviqe essentially the same financial aid award to students admitted to 
more thanoneqf~he parttCipating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up ofthe eight lvyLeague schools and MIT. The· 
practice continued undisturbed from the 1950s through the late 1980s; 

. . 

In· 1989, the Antitrust Division of the Department of Justice brought suit against the nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice· .. In 1992, in response to these actions, Congress induded in 
the Higher Education Amendments of 1992 (P.~. 102.,325) a temporary antitrust exemption, 

~ I 



- . . . . . 

through September 30, 1994, that allowed participating institutioQs to agree to award financial 
. aid on the basis of need only and to use common principles of needs analysis. This temporary 

exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms ofafimmcial aid award to any specific student. 

In 1994, Congress passed anoth~r temporary exemption, through September 30, 1997, 
· that also allowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through Septe111ber 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges .. : to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrustlaws do not adequately . 
address -- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need~· Without it, the schools would be required to compete, through 
financial aid awards, for the yery top students. Those very top students would get all of the aid · 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September JO, 2001, to September JO, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
,effect of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division ofthe Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the. antitrust 

·exemption has had on institutional undergraduate. grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30; 2006. GAO would be prohibited from 
identifying any individual institution of higher ~ducation.in information submitted in the report · 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic year until tpe study is completed, (a) student-level. data that GAO determines is 

, sufficientto permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b} information on formulas used by the institution to 
determine need. The participating institutions would have to submit this data and information to 
GAO at such time as it may reasonably require. 

-2-



,. 

Conclusion and Recommendations 

We join the Department of Justice in recommending approval ofH.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

· Enclosures 

MitchellE. Daniels, Jr. 
Director 

-3-



SS/ RM NO. 499748 
--~---~ 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11;.16-01 ACTION/ CONCURRENCE /COMMENT DUE BY: ·11-1.9-0110:00 AM 

ENROLLED BILL H.R. 768 ;.. NEED-BASED EDUCATIONAL AID ACT OF 2001 
. Subject: SPONSORS··· REP. SMITH (R).TEXAS AND REP. FRANK (D) MASSACHUSETTS 

ACTION FYI 

VICE PRESIDENT ··-~··o HUBBARD·. 
. .. . . 

. ~-.· 

CARR 'Fi¥•fr"····· «···hit'~' .. · · ... ··.·• 

BLAKEMAN Cl 

BOLTEN .. 

CALIO.-· 

CONNAUGHTON 

DANIELS· 

· FLEISCHE~ · 

GERSON 

GONZALES 

HAGIN 

HAWKINS 

..... / I#' ... 

·.·~ 

D 

D 

D 

·o 
. -r/' . 

~ . . 

D 'HUGHES. 

D IRASTORZA 

[] .. · ·· JOHNSON .. 

D. .LINDSEY .•. · 

D MIERS 

-~RICE. 
~-··RIDGE 
o· ROVE 

D SPELLINGS 

D CLERK 

D 

ACTION··· FYI 
. ~.·01Nu0u:r·i;:.u.:."'"·,,. :·· . Iii""". •' . : . . '.-1'"!~'1~"" .. 

· .. / .· .... · 

Ii"'"•.··· D 

·D 

.···~·. 
D 

D 

D 

D 

~·~·a 
~.· .. · ... •.a 
~-- D 

. . . 

D 

D 

D D 

REMARKS: ·· . · · · . . .. 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY; X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. . . . . . 

. . . 

. RESPONSE: . 

. Harriet E. Miers 
Assistant to the President 

· · and Staff Secretary .•. 
Ext~62702 



THE DIRECTOR ·~: 

EXECUTIVE OFFICE· OF THE PRESIDENT. 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

'SUBJECT: Ehrolled Bill H.R. 768- Need'"Based Educational Aid Act of2001 
Sponsors ... Rep. smith (R) Texas and Rep. Frank (D} Massachusetts 

Last Da)' for Action . 

November 24, 2001- Saturday 

Pumose· 

. ~ ,; .. 

.. ,·:'' 

Extends by seven years, through September2008, an antitrust exempti~n that p~rmits~ 
certain institutions of higher education to share informatiOn that assists thetl\ ih providing need-

. based financial aid. . · · . · .. 

Agency Recommendations . 

· . Office of Management arid Budget 

Department of Justice 
D~pafttn.ent ()f Educatio~ 

Discussion 

Approval 

Approval_·. . . 
Defers:to Justice (Informally) 

·. _. · ... Beginning in the ~id-i9~0s, a number of private coile.ges and universities agreed to · 
a~arctinstitriti~nal'.~~~~!tt,aid; fe.,; aid from the school's own funds, solely on the basis of 
financial need~:·thes«r~choo'.Js'ajso agreed to use common principles to assess each student's 
financial ne~d and't6' ptoviq~ es~~ntially the same financial aid award to students admitted to 
mor~ tliari c)h~.Qf'the ·1;~tcip~ting institutions; Ainong the schools. engaging in this practice was ... ·. · .. 

0 a group (called th~ Ivy Overlap Group) made ~p of the eight Ivy League schools· and MIT. The' 
·practice continued undisturb~dfr6m the J950s through the late 1980s: · · 

In 1989 ,the Antitrust Division of the Department of Justice 'brought suit againstthe nirie . 
· members ofthe Ivy Overlap Group to enjoin these practices, and,in) 991, the eight I\ry League 

. .schools agreed to end the practice. In 1992, in response to these actions; Congress included in 
the Higher E_ducation A.mendmerits of 19<,}2 (P .L. .· 102-325) a teinporary antitrus~ exemption, 

· . . · .. : 



. ·.through September 30, 1994/that allow~d participating institutions to agree to aw~rd financial· . 
.. . . aid on the basis ofneed only and to use common principles of needs analysis. This temporary 
.. exe111ption applied only to institutions that admit students on a need.: blind basis and specifically ... 
· prohibited any agreement on the terms of a financial aid award to any specific student. ·· 

· · In 1994, Congress pa~sed another temporary. exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a: common aid 
·application form and the exchange of the student's financial information thrmigh a third party. In 
1997, Congress extended the exemption again through September 30, 2001. ·According to the : 
House Committee Report on H.R. 768, the exemption has· encouraged several "prestigious .. : . 
colleges . : . to adhere to need-_blind admissions and need-based aid." The Report states that a .. ·· 

. ''need-based financial aid system serves social goals that the antitrust laws do not adequately ... 

. address -- namely, making financial aid avaihrble to the broad.est number of:students solely on the 
·basis of demonstrated need. Without it, the scho.ols wo~ld be required to compete; through .. 
financial aid awards, for the very top students. Those very top students would get all of the aid 

· available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." . . 

The enrolledbill wouldretroa~tively extend the expiration date ~fthe existingtempor~ · 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008 .. The· . 

··enrolledb1ll:wouldalso require the General AccountingOffice(GAO) to conduct a studyofthe 
effect of the antitrust exemption on institutional student aid. In determining t.he co~tent of the . 
study, GA.O would be required to consult with the institutions of higher educatfon participating· 
under the antitrust exemption aricl the Antitrust Division of the Department of Justice. The study 
would have to examine the. needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance arid institutional undergraduate grant aid . 
among participatfog institutions: The study would be. required to assess the effect the antitrust .. 

.. exemption has had oil institutional uhdergraduate grant aid arid parental contributions to . . 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees Iio late~ than September 30; 2006. GAO would be prohibited from · 

; identifying any individual institution of higher education. in information submitted in the report 
· unless the information on that insti~utionis already available. to the public. · 

. The enrolled bill Would require participating in~titutions to collect and maint~in, for each 
academic year Until the study· is completed, (a) student-level data that GAO determines is 
sufficient to permit the. c:µialysis of expected family contributions; identified need,. and 

·· llndergraduate grant aid awards, and (b) .information on fo~ulas used by the institutfon to . . 
·: ·determine~need. Theparticipatiriginstitutfons·would have.to submit this·data and information to 

·GAO at such time as it maY. reasonably require. . · · 
. ' ·, ~ 

-2-
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Conclusion and Recommendations 

Wejoin the Department of Justice in recommending approval of H.R. 768, which passed 
the Senate by l,.manimous consent and the House by a vote of 400-0. 

··Mitchell E. Daniels, Jr. 
Director 

Enclosures .. 
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SS/RM NO. 49974B -

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE I COMMENT !Jl!E BY: 11-19-01 10:00 AM 

ENROLLED BILL H,R. 768 me NEED-BASED EDUCA"flONAL AliO ACT OF 2001 -
Subject: SPONSORS ... REP. SIVi!TH {R} TEXAS AND REP. FRANK {D} MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUBBARD r/ D 

CARD ~ D HUGHES r?' D 

BLAKEMAN-- D D IRASTORZA D D 

~ 
''11 l · "' fia i ii - - -

BOLTEN D ·JOHNSON 
D '\.i - r,,.,..,. I:l· ( i 

CALIO D- LINDSEY ~ D 
--

CONNAUGHTON D D MIERS D 

DANIELS D .r/' RICB' D W*i'·aH--- ~-r/ RIDGE ~--FLEISCHER - D D 

GERSON D D ROVE ~ 
GONZALES r/ D SPELLINGS D 

HAGIN 

~ 
D CLERK D 

HAWKINS D D D 

REMARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 

RESPONSE: The NSC has no comment. 

2001 

kcon~oleezza Rice 
Assistant to the Presiden~ 

_for National Security Affairs 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 -



EXECUTIVE. OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET. . . . 

WASl:ilNGTON, D.C. 20503 

THE DIRECTOR . November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

November 24, 2001 -Saturday 

Purpose 
_ ...... _ 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
Defers to Justice (Informally} 

Beginningin.t]J,e mid,..19~0s, a number of private colleges and universities agreed to 
award institutio11al,,.~qen,t'aictti.e., aid from the school's own funds, solely on the basis of 
financial need~,/The~,;~dmojs··also agreed to use common principles to assess each student's 
financial need and1'to pfovi4e e~sentially the same financial aid awa:rd to students admitted to 
more than oneQfthe panfoipating institutions. Among the schools engaging inthis practice was·. 
a group (called th~ Ivy Oveflap Group) made up of the eight Ivy League schools and MIT The 

. . . 

·practice continued uhdisttirbed from the 1950s through the late 1980s. 

In i 989, the Antitrust Division ofthe Department of Justice brought suit againstthe nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress included in 
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption, 



.. 
. ·through Septembef30, 1994, that allowe.d partkipati~g institutions to agreetoaward financial. 

·· aid on the basis of need only and to use common principles ·of needs analysis. This temporary 
exemption applied only 'to institutions that admit sfoderits on a need-blind basis and specifically .. 

. ·prohibited any agreement on' the terms ofa financial aid award to any specific student. . . 

· In 1994, Congress passed another temporary exemption, thrbugli September 30, 1997, .. 
that also allowed 'agreement among participating institutions on the use of a common a!d . . 

· application form and the exchange of the student's financial information thrch1gh a third part)'. In· 
J 997; Congress extended the exemption again through September 30, 2001 .. According to the .· 
House Committee Report ·on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blinci admissions and need-based aid." The Report states .that a .. · , 
·''need-based financial aid system serves sociCl.l goalsthat the antitrust laws· do not adequately ·· · 

·. address -- namely, making fimmcial aid available to the broadest nµmber of stucientssolely on the · 
.. basis of dempnstrated need. Without it, the .schools would be required to compete, through. . .. • 

financial aid awards, for the very fop students.· Those very top· students would get an of the aid 
·· · available which would be more than their demonstrated need.. The rest would get less than their · 

demonstrated need or none at 1;111." 

The enrolled bill would retroactively. extend the expiration date· of the existing temporarY · · 
ant.itrust exemption bysev~n years,from September 30, 2001, to September 30, 2008. The 

. · . enrolled· bill would also require the General Accounting Office (GAO) to conduct a study of the· 
·.· ··· .effect of the antitrust exemption on institutional studentrud. Jn determining the content of the 

study, GAO would be required to consult :With the institutions of higher education participating .· 
under the antitrust exemption and the Antitrust Division of the Departm~nt of Justice. The study 

. would have to examine the needs analysis methodologies used by participating ir1stitutions and. 
identify trends'in uridergiaduate costs ofatt.endance·and institutional undergraduate grant aid 
among participating institutions. The study would be r.equired· to assess the effect the antitrust 
exemption has had on. institutional undergraduate grant aid and parental contributions to.· 
·Ul1dergraduate costs of attendance. GAO would be required to submit its report to ihe Senate and·· 
House JUdiciary Committees no later than September 30; 2006: GAO would be prohibited from 

· .. identifying any individual institution ofhigher edµcation iri infoimation submitted in the report 
unless the information on thatinstitution isalready available to the public. · 

·.The enrolled bill·wouldrequire participatinginstitutionsto collect and.maintrun~ foreach 
academic year until the sfody is. completed, (a)stu.dent-leveldata that GAO determines is 
sufficient to·permit.the anatysis of expected family contributions, ideritified need, and 
undergraduate grant aid awards, and Jb) information on. formulas used. by the institution to . . 
determine nee.d .. The participating institution$ would have to submit' this data and information to.· 
GAO at siich time as it may reasonably require. . . · 

-2-
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··conclusion and Reconimendations 

We join theDepartmeni of Justice in recommending approval of H.R. 768, which passed · · 
· the Senate byunanimotts consent and the House by a vote of 400-0. . . 

. . . . . ' 

. . 
.· . 

. Mitchell B. Daniels, Jr. 
Director. 

Enclosures · 

...... 
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1:0"d 11:::1101 

SS/ RM NO. 499748 -------

• ENROLLED Bill H.R. 768 .... NEED-BASED EDUCATIONAL AID ACT OF 2001 . 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11·16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 11 .. 19..01 10:00 AM 

· Subject: SPONSORS ··REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSA81.fdJl§·~f¥st-ft:~~i : 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ a HUBBAR8 .,, ~ D 

CARD ~ D .HUGHES ~ D 

BLAKEMAN D D ·1RASTORZA D 0 
BOLTEN ~· 0 JOHNSON 

~ 
0 

CALIO ~ [J . LINDSEY 0 . z· . 
. , 

CONNAUGHTON D D MIERS [] 
. ,. 

"· . ~ ... 

rF ~ 
: ... 

D 
>; 

DANIELS D RICE; ,, 

FLEISCHIER D rF RIDGE D 
.• .... 

GERSON D D ROVE ~ . :~ ... · . 

~ "· 

GONZALES D SPELLINGS D , . i' 
,~· .. 

'. :{:: 

HAGIN 

~ 
D CLERK D ~·:. 

HAWKINS 0 D D 

, 
·.'• . 

REMARKS: 
PLEASE SENI;) COMMENTS TO THE STAFF SECRETAF~Y. X62702. NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 

RESPONSE: 

1:0/"J:O'd 8S69 S6£ c0c 

Harriet E. Miers 

' •," 

. ' ·~ . . 
',•' 

.~ . 

•', '.. 
·; . 
. ~· 

Assistant to the Presider'lt '·. 
~nd Staff Secretary 

Ext. 62702 · .. ·· ,', . 

. . ... 
' ·.~: . 

tl3J-d03 

. . 



NOV-19-2001 09:52 OVP 2024560387 P.01/01 

OFFICE OF THE VICE PRESIDENT 

w.A, SH I NG T 0 N 

November 19, 2001 

MEMORANDUM FOR HARRIET MIERS 
STAFF SECRETARY 

FROM: 

SUBJECT: 

JONATHAN'B..-ro,.;~ . . 
DEPUTY STAFF ~~ARY TO IBE VICl~ PRESIDENT 

Enrolled Bill H.R. 768 Need-Based Educational Aid 
Act ()f 2001 

The Office of the Vice President has reviewed the above·refe;renced 
draft and has no comments. 

TOTAL P.01 



11/19/2001 MON 08:07 FAX 
11/17/01 SAT 11:21 FAX 

if11001 
ltll 001 

SSi'RM NQ, 499748 

WHITE HOUSE STAFFING ME1'1CORANDUM-N-~--,--. ~,--
. -

Date: 11-16-01 ACTION I CONCURReNCE I COMMENT DUE BY: 11 •19·01 10:00 AM 

ENROLLED BILL H.R. 768 •• NEED·BASED EDUCATIONAL A~D ACT OF 2001 
SubJec:t: SPONSORS ... REP. SMITH (R) TEXAS AND REP. FRANK (0) MASSACHUSETI"S 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUBBARD ~ v1w··li UL.ii . _ii \fl_,, 

CARD ~ D HUGHES ~ [] 

BLAKEMAN D D IRASTC'RZA D [J 

BOLTEN ~ a JPHNSl:JN D CJ 

CALIO o. l..INDSEY ~ D 

CONNAUGHTON D 0 MIERS D 

DANIELS [] ~RICE ~ D 

FLEISCHER a r/ RIDGE ~ o. 
GERSON D D ROVE #~ D 
GONZALES •• ,,... ~~ CJ SPELLINGS - Cl 

HAGIN 

~ 
D CLERK D 

HAWKINS D D a 

Rl:MARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, )(62702, NO LATER 10:00 A.M., 

. MONDAY, NOVEMBER 19, 2001. THANK YOU. . 

RESPONSE: 

·' 

Hamet E. Mle~ 
AsslsliJnt to the Pre~ldent . 

and staff Secretary 
Ext~82702 

O~Lt~ 



SS/ RM NO. 4997 48 --......,----,-------

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE I COMMENT DUE BY: 11-19-0110:00 AM 

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject: SPONSORS -- REP. SMITH (R) TEXAS AND REP. FRANK (D) MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~. D .HUBBARD ~\!.U~ fi ,EJ'M •ii 'ff' ,ij "l..lr ; ;, ~ ~ 

CARD ~ D HUGHES ~ D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN ~· D JOHNSON 

~ 
D 

CALIO ~ D LINDSE"r ~ D 

CONNAUGHTON D D MIERS D 

DANIELS D ~ RICE ~··· D 

FLEISCHER D ~ RIDGE D 

GERSON D D ROVE .rf" .· D 

GONZALES r/ D . SPELLINGS . D 

HAGIN 

~ 
D CLERK D 

HAWKINS D D D 

REMARKS: . . . . . 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 

RESPONSE: 

Harriet E. Miers· 
Assistant to the President 

and Staff Secretary 
Ext. 62702 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON; D.C. 20503 

THE DIRECTOR November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

·SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank {D} Massachusetts 

Last Day for Action . 

· Ncwember 24, 2001 - Saturday 

·Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them inproviding need­
based financial aid. . · 

Agency Recommendations 

)Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
·Defers.to Justice (Informally) 

Begiruiing in the mid.: 1950s, a number of private colleges and universities agreed to 
award. institutiq11atstu4entaid, i.e., aid from the school's own funds, solely on the basis of 
financial need.}fhese· schools also agreed to use common principles to assess ~ach student's 
financial need and·to pfovide essentially the same financial aid award to students admitted to 
more than one qfthe p'artiCipating institutions. Among the schools engaging in this practice was 
a group( called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The· 
practice continued undisturbed from the 1950s through the late 1980s . 

. ·In 1989, the AntitrustDivision of the Department of Justice brought suit against the nine 
members ofthe Ivy Overlap Group to enjoi11 these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress included in 
theHigherEducation Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption. 



through September 30, 1994, that allowed participating institutions to agree to award financial . 
aid. on the basis of need only and to use common principles of needs analysis. This temporary 

. exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, · 
that also allowed agreement among participating institutions on the use of a common aid . . 
application form and the exchange ofthe student's financial information through a third party, In 
1997, Congress exte11ded the exemption again through September 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states thata 
"need-based financial aid system serves social goals that the antitrust laws do not adequately .· 
address ""- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students. Those very topstudentswouldget allof the aid 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all.'' 

. . -

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years; from September 30, 2001,.to September 30, 2008. The 
enrolled bill would also require the General Accounting Office(GAO) to conducta study of the 
effect of the antitrust exemption on institutionalstudent aid. In determining the content of the • 
study, GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the antitrust 

. exemption has had.on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and. 

·House Judiciary Committees no later than September30; 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institutionis already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic yeanmtilthe study is completed, (a) student-level datathat GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institution to 
determine need. The participating institutions would have to submit this data and information to 
GAO at such time as it may reasonably require. 

-2-



Conclusion and Recommendations 

· .. Wejoin the Department of Justice in recommending approval of H,R. 768, which passed .. 
the Senate by unanimous ·consentand the House by a vote '()f 400-0. · ' · 

- . 

Enclosures. 

'· ... . , 

Mitchell E. Daniels, fr 
Director 

:• ~ .. 
.. .:.)-, 

,· 

.. ·. 
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SS/ RM NO. 4997 48 
---~---

WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 ACTION I CONCURRENCE /COMMENT DUE B : 11-19-0110:00 AM 

ENROLLED BILL H.R. 768 ··NEED-BASED EDUCATIONAL AID ACT OF 2001 
' Subject: SPONSORS·· REP. SMITH {R} TEXAS AND REP. FRANK {D}MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENff ,~ D HUBBARD r/ D 

CARD ·~ D HUGHES ~· D 

BLAKEMAN D D IRASTORZA ·D D 

BOLTEN - v D JOHNSON 

~ 
D 

CALIO ~ D !-INDSEY D 

CONNAUGHTON D D MIERS D 

DANIELS D r:/'. RICE ~ D 

FLEISCHER D r/' RIDGE r/' D 

'GERSON D D ROVE ~ 
GONZALES r/ D SPELLINGS D 

HAGIN 

~ 
D CLERK . D 

HAWKINS D .D D 

REMARKS: 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANKYOU. 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 . 



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DI RECTO.A November 16, 2001 

MEMORANDUM FOR TijE PRESIDENT 
. . 

·SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

·November 24, 2001 - Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need'­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval · 

Approval 
Defers to fostice (Informally) 

Beginning in the mid-1950s, a number of private colleges and universities agreed to 
award institutional"sttiaent aid, i.e., aid from the school's own ~nds, solely on the basis of 
financial need .. These schools also agreed to use common principles to assess each student's 
financial need and to provide essentially the same financial aid award to students admitted to 
more than one of the partiCipating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The· 
practice continued undisturbed from the 1950s through the late 1980s. 

In 1989, the Antitrust Division of the Department of Justice brought suit againstthe nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress included in 
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption. 



through September 30, 1994, that allowed participating institutions to ag~ee to award financial 
aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis arid specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 

. financial aid awards, for the very top students. Those very top students would get all of the aid 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a.study of the 
effect of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance.· GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic year until the study is completed, (a) student-level data.that GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institution to 
determine need. The participating institutions would have to submit this data and information to 
GAO at such time as it may reasonably require. . 
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Conclusion and Recommendations 

We join the Department of Justic.e in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Mitchell E. Daniels, Jr. 
Director o, 

Enclosures 

,., 
-.)-



WHITE HOUSE STAFFING MEMORANDUM 

Date: 11-16-01 · ACTION I CONCURRENCE/ COMMENT DUE BY: c1I-19-0110:00 AM 

ENROLLED BILL H.R. 768 -- NEED-BASED EDUCATIONAL AID ACT OF 2001 
Subject:· SPONSORS -- REP. SMITH {R} TEXAS AND REP. FRANK {D} MASSACHUSETTS 

ACTION FYI ACTION FYI 

VICE PRESIDENT 
·~ 

D HUBBARD rf D 

CARD ~ D HUGHES r/ D 

BLAKEMAN D D IRASTORZA D. D 

BOLTEN 
~··. D . JOHNSON· 

~ 
·o 

CALIO ~ o. LINDSEY D 

CONNAUGHTON [] D MIERS 0 
DANIELS D ~RICE ~. D 

FLEISCHER D ~RIDGE ~ D 

GERSON o· D ROVE ~ D 

GONZALES r/ D SPELLINGS D 

HAGIN ~· D CLERK • .. l- . 
••B > 

HAWKINS D D D 

REMARKS: .· .· . . . 
PLEASE SEND COMMENTS TO THE STAFF SECRETARY, X62702, NO LATER 10:00 A.M., 
MONDAY, NOVEMBER 19, 2001. THANK YOU. 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 · 



EXECUTIVE •. OFFICE· OF THE .PRESiDENT 

.. OFFICE OF MANAGEMENT AND. BUDGET . 

WASHINGTON, D.C. 205<!3 .• 

THE DIRECTOR · ·. ' .. November l6, ·2001 

--;:;.· -

. . .· .· 

MEMORANDUM FOR THE PRESIDENT 

. SUBJECT: Eruolled Bill H.R. 768- N~ed-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texas and Rep: Frank (D) Massachusetts .· 

Last Day for Action 

November 24, '.200 f - Saturday 

Pl.UJ>OS<? 

Extends by- seven years, thtough September 2008, ari antitni.st exemption that periJ:iits 
certain institutions of higher educatihn. to share information that assists them in providing need- . 
based financial aid. · 

·.···Agency Recommendations 
- ·: . 

Off!.ce of Management and Budget .. 

.. Department of Justice 
. Department of Education 

· Discussion·· 

Approval 

·Approval 
Defers to Justice (In~orinally) · 

. · .•· · IJeginninginth.e midrl9SOs, a number of private colleges and universities agre~dio ·· 
. . . -·· -.: . :c ''i.1- . • ..:. • f . . . . . . ~ . . 

· .. · award)nstiµJtionaV~c;leilt'aid~ f.e., aid from the school's oWn funds~ solely on the basis of 
financi~i ne~cb; 'thes~'.·~chooJs;':also agreed to use common principles to assess each student's 
financial ne~d;·and1;tb'.pf:ov1<!~: essentially the same financial aid award·to students admitted to 
more tliari~n~;qfthe p°furcipating· institution~. Among the schools engaging in this practice was 
a group (called theI\ry 6verlap Group) made up of the eight Ivy League schools and MIT .. The . 
'practice continued lindisturbed from, the 1950s through the. late 1980s. . · · 

. In .1989, the Antitrust Division of the Department of Justice ·brought suit against the nine 
·. members of the Ivy Overlap Group to enjoin these practices, and, in 1991,the eight Ivy Leagµe 
· schools agreed to end the practice·. In 1992, in response to theseactions, Congress in(!foded in 
. the Higher Education Ainendments· of 1997 (P.L..102-325) ateinporary antitrust exemption_, . 

.· . . ·:.. 

... _ 



. . . 

through September 30, 1994, that allowed participating institution,s to agree to award financial 
aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
thatalso allowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 

· 1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report .on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
"nee&-based financial aid system serves social goals that the antitrust laws do not adequately · 
address '."- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students, Those very top students would get all of the aid 
availa)Jle which would be more than their demonstrated need. The rest would get less than their 

·. demonstrated need or none at all." · 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The 
enrolled bill wo_uld also require the General Accounting Office (GAO) to conduct a study of the·· 
effect of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions. and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participatinginstitutions. The.study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and.parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees 110.later than September30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public. 

The enrolled bill would. require participating institutions to collect and maintain, for each 
academic year until the study is completed, (a) student-level data that GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institUtion to 
determine need.· The participating institutions would have to submit this data and information to· 
GAO at such time as it may reasonably require. · 
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Con~lusion and Reco~e~dations . 

We join the Department of Justice in recommending approvalofH.R.. 768, which passed.· 
· · the Senate- by unanimous consent and the House by. a vote of 400-0. - . . 

Enclosures 

Mitchell K Daniels, Jr. 
··.Director 
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. 111-14/01 WED 09: 08 FAX 202 514 3485 DOJ OLA _ _ -+-+-+ - OMB GREEN 

·;.·.,I· 

--- The Honorable Mitchell Daniels 
· Director ··-
Office of Management and Budget 
Washington, D.C~ 20503 · 

Dear Mr._ Daniels: . 

U.S. Departmentof Justice 

Office of Legislative Affairs 

_ Washington, D.C 20530 

November 13, 2001 

This responds to your requestfor the views and recommendation of the Justice -
Department on the enrolled bill H.R. 768, the "Need~Based Educational Aid Act of200L'' The 
Justice Departme11trecommeilds that the President sign the bill. · 

H.R. 768 would _extend for seve~years an ap.titrust ex~mptior1for colleges and_­
universities tQ develop jointly gu.idelines for assessing student financial aid rieeds. The . 
exemption was enacted originally in 1992 to supersede a Justice Department antitrust 
enforcement action against several elite Northeastern colleges and universities. The Department 
charged that joint procedures partidpating_colleges and universities were using to calculate . 
student financial n~ed were designed for, and had t}'.le effectof, eliminating price competition . 

_ among them as to financial aid awards, thus enabling these institutions to reduce the size of those 
' ' ' 

awards and their overall finan~ial aid b~dgets. Originally intended as a two;.year temporary 
exemption to enable the universities to revise their finaricial ~d programs consistent w·ith the 
antitrust laws, the exemption was. extended. in 1994 and again in 1997. ' ' 

The original version of I:LR. 768 would have made Jhe exemption permanent. However, 
the Department is pleased that, once again, the final 'Version of the legislation would not make the 

· exemption permanent, although the sevep-year extension is considerably longer than the length 
of the previous_ three exemptions. We believe that the concerns we have .expressed helped 

-. persuade Congress not to mike the exemption permanent. We are also_ encouraged that, for the __ _ 
_ · first time, the legislation requires that the General Accounting Office; in consultation with the -. 
--Justice Department, conduct a thoroughexamination of the exemption's effects; We hope that · --­

·-- __ this examination will provide Congress with a.well-infom1ed perspe~tive from whith to evaluate 
- -ai:wproposalto extend the exemption further: We note.that t~e Senate passed the final version of · 

H.R 768 by .unanimous consent and the House of Repre.sentatives passed it under suspension of 
the rules. _ . - -

!41002 
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For the foregoing reasons and in light of the widespread support in Congress for this 
extension, the Department recommends that the President sign the bill. We appreciate the 
opportunity to present our views. Please feel free to call upon us if we may be of additional 
assistance. 

Sincerely, 

Daniel J. Bryant 
Assistant Attorney General 

- 2 -
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Memo to the R~coird 

Date:· 06/27/2016. 

Collection: Executive Clerk, Office of the Saunders, G. Timothy (Tim) 

Series: Bill Flies 

Folder TiHe: 11/20/2001 [H. R.768] 

RE: Need-Based Educational Aid Ai::l oLWOI 

A copy of the report entitled "Need-Based Educational Aid Act of 2001" is included at this 
location in this folder. It wa:; not scanned. It can be viewed ~t 
https://www.corn~.gov/1QllqpJtfl:@132/CRPT-l07htpt32.pdf If this link is broken, please 
contact the George W. Bush Presidential Library archives. 

'-----------·----·--·-------·-------------------~-~ 



~ H. R.768 

<Bnr i!lundrrd ~rllrnth Q:ongrrss 
or thr 

ilnittd ~tett5 or 5Imtrice 
AT THE FIRST SESSION 

Begun and held at the City of Washirigton on Wednesday, 
the third day of January, two thousand and one 

S!n S!ct 
To amend the Improving America's Schools Act of 199.4 to extend the favorable 

treatment of need-based edt1cational aid under the antitrust laws, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives' of 
. the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE . 

. . This Act may be cited as the "Need-Based Educational Aid 
Act of 2001". 

SEC. 2. AMENDMENT. 

, Section 568(d) of the Improving America's Schools Act of 1994 
(15 U.S.C. 1 note) is amended by striking "2001" and inserting 
"2008". . 

SEC. 3. GAO STUDY AND REPORT. 

(a) STUDY,-:'" . . . . . 
(1) IN GENEML.-The Comptroller General shall conduct 

a study of the effect of the antitrust exemption on institutional 
student. aid under section 568 of the Improving Aiperica's 
Schools Act of 1994 (15 U.S.C. lnote). · 

· (2) CONSULTATION.-The Comptroller General shaU have· 
final authority to determine the content of the study under 
paragraph (1), but in determining the cqntent Qf the study, 
the Comptroller General shall consult with~ . . 

(A) the institutions of higher education participating 
under the antitrust exemption under section 568 of the 
Improving America's Schools Act of 1994 (15 U.S.C. 1 note) 
(referred to in this Act as the "participating institutions"); 

... (B) the Antitrust Division of the Department of Justice; 
and. . J .. . . .. . · · .. 

(C) other persons that the Comptroller General deter­
mines are appropriate. 
(3) MATTERS STUDIED.-
·.·.· (A) IN GENEML.-The study under paragraph (1) 

shall-,-,- . 
(i) examine the needs analysis methodologies us.ed 

by participating institutions; · . · 
(ii) identify trends . in undergraduate· · costs of . 

attendance and institutional undergraduate grant aid 
among participating institutions, including-,-

(!) the percentage of first-year students 
receiving institutional grant aid; 
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· .· : •· (II) the mea~ and median grant eligibility and 
institutional grant . aid to first-year students; and 
.· · (III) the mean and median parental and stu­
dent· contributfons to -undergraduate costs .of 

.. attendance for first year students receiving institu-
tional grant aid; .~. · · .·· . . ·· . · · > 

(iii). to the e:J!;tent useful in determining the effect 
· of the !lntitrust .exemption under section 568 of the 
lmproVJilg Amenca's Schools Act of 1994 (15 U.S.C~. 
1 note), e~amin~. .. · .. · · . · · · .. · 

. ·. . • (I) comparison data, identified in clauses (i) 
and (ii), from institutioriE; of higher education that 
do. not participate under the antitrust exemption 
tinder section 568. of the Improving America's 
Schools Act of 1994 (15 U;S.C. 1 note); arid . 

(II) other baseline trend data from national 
benchmarks; and · . . · ·. · · . , . · .· . 

.. . (iv) examine ailY other issues that the Comptroller 
• General determfoes are appropriate; including other· .. 
. · t:YPes of aid affected by section 568. of the Improving · 
· America's Schools Act of 1994 (15 U.RC. 1 note). · · 

(B) AsSESSMENT.~ . ·. · .. · ·. · . . . . .· ·. . . 
(i) IN GENERAL;--The study under paragraph (1) 

shall assess what effect the arititnist exemption on . 
institutional student aid has had on ·institutional .. 

, , , undergraduate grant, aid and parental contribution to 
undergraduate costs ofattendance. . .. . .· 

··.·.· .'(ii) CHANGES OVE~ TIME.~The assessment under. 
·. clause (i) shall .consider any. changes in institutional 
. undergraduate grant aid and parental contribution to 
undergraduate costs . of· attendance over · time for · 
institutions of' higher education, including consider- .. · 
ation of.;.;;_ .·· ' ., , , ' .. ' . , ·' ', 

, (I) the time period prior to adoptfon of the ' ' 
consensus methodologies , at participating institu- , , , 
tions; and ·. · . · ·· . ·. · · · · .. · · · . 

(II). the _data examined pursuant to subpara-
·. . .· .. graph (A)(iii). . . . . 
(p) REPORT . ..,.; . ·.· .. . . .. . . . 
· · jl) IN' GENERAL;:-'-'.'Not later than September 30, 2006,. the . 
Comptroller General shall submit a report to the Committe·e · · 

. on the Judiciary of the Senate and the Committee on the 
Judiciary .. of the'·House. of Representatives that contains the 

.·findings .and conclusions of .the Comptroller General regarding 
· the matters studied under subsectfon (a); .. . · •· .... ·. · 

• · > (2) IDENTIFYING INDIVIDUAL · INSTITUTIONS;--The Comp~ ·. 
.. troller General shall not identify an indivjdual institution of 

.,. higher education in information s.ubmitted iri ·the report un_der .· 
• .'- .·· paragraph (1) unless~the information· on the institution is avail-. · · 

·· · able fo the public. .. . · .• · .· ·. · · · · · · . · · ·. " ,. 
.. (c)RECORDKEEPINGREQUIREMENT.~ .. ·· · ····· ·•·' . ·· .. 

. · · .• : · ..:(1)' IN.GE.NERAL . ...:....For the purpose of completing the st'\idy. 
,',under subsection (a)(l), a participating institution.shall- , , ·. 

:, . · .·. · .. · (A) collect and maintain for each .academic year· until 
the study under subsection(a)(l) is completed- . · ·· · .. · 
· .· · (i) student-level data that is sufficient, in the judg~ 

, meht of the Comptroller Genenll, to permit the analysis 
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of expected family contriqutions, identified need, and 
undergraduate grant aid awards; and 

(ii) information on formulas used by· the institution ' 
to determine need; aµ.d 
(B) ·submit the data and information under paragraph 

· (1) to the Comptroller General at such time as the Comp­
troller General may reasonably require. 
(2) NON-PARTICIPATING INSTITUTIONS.-Nothing in this sub­

section shall be construed to require an institution of higher 
education that does not participate under the antitrust exemp­
tion under section 568 of the Improving America's Schools 
Act. of 1994 (15 U.S.C. 1 note) to collect and rriaintalln data 
under this subsection. · 

SEC. 4. EFFECTIVE DATE. 

· This Act and the amend:rherits made by this Act shall take_ 
effect on September 30, 2001. 

Speaker of the House of Representatives. 

Vic~ President qfthe United States and 
President of the Senate. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE. OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR November 16, 2-001 

MEMORANDUM FOR THE PRESIDENT · 

SUBJECT: Enrolled Bill H.R. 768 - Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

November 24, 2001 - Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval. 

Approval 
Defers to Justice (Informally) 

Beginning in the mid-1950s, a number of private colleges and universities agreed to 
award institutional student aid, i.e., aid from the school's own funds, solely on the basis of 
financial need. These schools also agreed to use common principles to assess each student's 
financial need and to provide' essentially the same financial aid award to students admitted to 
more than one of the participating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The 
practice continutd undisturbed from the 1950s through the late 1980s. 

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress included in 
the Higher Education Amendments of 1992 (P.L. 102-325}a temporary antitrust exemption, 
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through Septemb~r 30, 1994, that allowed participating institutions to agree to award financial 
aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a common.aid · 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has ei1couraged several "prestigious 
colleges . , . to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest number of students solely on the 

·.basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards; for the very top students. Those very top students would get all of the aid· 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

· The enrolled bill would retroactively extend the·expiratio.n date of the existing temporary 
antitrust exei:nption by seven years, from September 30, 2001, to September 30, 2008. The . 

. . . 

enrolled bill would also require the Gener~ Accounting Office (GAO) to conduct a study of the . 
effect of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 

· . under the antitrust exemption and the Antitrust Division of the Dep1artment of Justice. The study 
would have to examinethe needs analysis methodologies usedby\participating institutions and 
identify trends in undergraduate costs of attendance and institutional.undergraduate grant aid 
among participating institutions. The study would be requiredto assess the effect the antitrust 

. exemption has had on institutional undergraduate grant aid and parental contributions to. 
undergraduate costs ofattendance~ GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30; 2006. GAO would be prohibited from.·· 
identifying any individual institution of higher education in information submitted in the report · 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic year until the study is completed, (a) student-level data that GAO determines is 
sufficient to permit the analysis of expected family contributions; identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institution to 
determine need. 'fhe participating institutions would have to submit this data and information to 

' GAQ at such time as it may reasonably require. .. 

) 

-2-



Conclusion and Recommendations 

·We join the Department of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Enclosures 

) 

Mitchell E. Daniels, Jr. 
Director 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: EmolledBill H.R. 768 - Need-Based Educational Aid Act of2001 
Sponsors - Rep. Smith (R) Texas and Rep. Frank (D) Massachusetts 

Last Day for Action 

November 24, 2001 - Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

·Approval 
Defers to Justice (Informally) 

Beginning in the mid-1950s, a number of private colleges and universities agreed to 
award institutional student aid, i.e., aid from the school's own funds, solely on the basis of 
financial need. These schools also agreed to use common principles to assess each student's 
financial need and to provide essentially the same financial aid award to students admitted to 
more than one of the participating institutions. Among the schools engaging in this practice was 
a group (called the Ivy Overlap Group) made up of the eight Ivy League schools and MIT. The 

· practice continued undisturbed from the 1950s through the late 1980s. 

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine 
members of the Ivy Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress included in 
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption, 



through September 30, 1994, that allowed participating institutions to agree to award financial 
aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

. ' 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party. In 
1997, Congress extended the exemption again through September 30, 200l. According to the. 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students. Those very top students would get all of the aid 
available which would be more than their dem_onstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effe~t of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 
urider the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the antitrust 
exemption has had on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic year until the study is completed, (a) student-level data that GAO determines is 
su.fficient to permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institution to 
determine need. The participating institutions would have to submit this data and information to 
GAO at such time asit may reasonably require. · · 
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Conclusion and Recommendations 

We join the Depaiiment of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Enclosures 

Mitchell E: Daniels, Jr. 
Director 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. Z0503 

THE DIRECTOR 
November 16, 2001 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill H.R. 768 -Need-Based Educational Aid Act of 2001 
Sponsors - Rep. Smith (R) Texasand Rep. Frank{D) Massachusetts 

1: . 

Last Day for Action 

. November 24, 2001- Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemptio11 that permits . 
certain institutions of higher education to share information that assists them in providing need­
based financial aid. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
Defers to Justice(Informally) 

Beginning in the mid-195qs, a number of private colleges and universities agreed to 
award institutional student aid, Le., aid from the ··school's own funds, solely on the basis of 
financial need. These schools also agreed to use common principles to assess each student's 
financial need and to provide essentially the same financial aid award to students admitted to 
more than· one of the participating institutions. Among the-schools engaging in this practice was· 
a group (called the Iv)r Overlap Group) made up of the eight Ivy League schools and MIT. The 
practice continued undisturbed from the 1950s through the late 1980s. 

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine 
members of the Ivy Overlap Group to enjoiri tliese practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress induded in 
the Higher Education Amendments of 1992 (P .L. 102-325) a temporary antitrust exemption, 



through September 30, 1994, that allowed participating institutions to agree to award financial 
aid on the basis of need only and to use common principles of needs analysis. This temporary 
exemption applied only to institutions that admit students on a need-blind basis and specifically 
prohibited any agreement on the terms of a financial aid award to any specific student. 

In 1994, Congress passed another temporary exemption, through September 30, 1997, 
that also allowed agreement among participating.institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party, In 
1997, Congress extended the exemption again through September 30, 2001. According to the 
House Committee Report on H.R. 768, the exemption has encouraged several "prestigious 
colleges ... to adhere to need-blind admissions and need-based aid." The Report states that a 
"need-based financial aid system serves social goals that the antitrust laws do not adequately 
address -- namely, making financial aid available to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top students. Those very top students would get all of the aid 
available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

The enrolled bill would retroactively extend the expiration date of the existing temporary 
antitrust exemption by seven years, from September 30, 2001, to September 30, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effect of the antitrust exemption on institutional student aid. In determining the content of the 
study, GAO would be required to consult with the institutions of higher education participating 
under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the antitrust 
exemption has lwd on institutional undergraduate grant aid and parental contributions to 
undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committees no later than September 30, 2006. GAO would be prohibited from 
identifying any individual institution of higher education in information submitted in the report 
unless the information on that institution is already available to the public. 

The enrolled bill would require participating institutions to collect and maintain, for each 
academic year until the study is completed, (a) student-level data that GAO determines is 
sufficient to permit the analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and (b) information on formulas used by the institution to 
determine need. The participating institutions would have to submit this data and information to 
GAO at such time as it may reasonably require. · 
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Conclusion and Recommendations 

We join the Depaiiment of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Enclosures 

Mitchell E. Daniels, Jr. 
Director· 
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lt.' EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR 
November 16r 2001 

MEMORANDUM FOR THE PRESIDENT 

I 

SUBJECT: Enrolled Bill RR. 768 - Need-Based Educational Aid Act of 2001 
I 

Sponsors - Rep. Smith (R) Texas and.Rep. Frank (D) Massachusetts . 

Last Day for Action 

November 24, 2001- Saturday 

Purpose 

Extends by seven years, through September 2008, an antitrust exemption that permits 
certain institutions of higher education to share information that assists them in providing need­
based.financial aid. 

Agency Recommendations 

Office of Management and Budget · 

Department of Justice 
Department of Education 

Discussion 

Approval 

Approval 
Defers to Justice (Informally) 

Beginning in the mid~ 1950s, a number of private colleges and universities agreed to 
award institutional student aid, i.e., aid from the school's own fonds, solely on the basis of 
financial need. These schools also agreed to use common principles to assess each student's 
financial need and to provide essentially the same fi11ancial aid award to students admitted to 
more than one of the participating institutions. Among the schools engaging in this practice was 

. a group (called the Ivy Overlap Group) made up of.the eight Ivy League scl:rbols and MIT. The 
practice continued undisturbed from the 1950s through the late 1980s. 

In 1989, the Antitrust Division of the Department of Justice brought suit against the nine 
members of the Iry Overlap Group to enjoin these practices, and, in 1991, the eight Ivy League 
schools agreed to end the practice. In 1992, in response to these actions, Congress included in 
the Higher Education Amendments of 1992 (P.L. 102-325) a temporary antitrust exemption, 



/, 

·. . . . . 

. ·through September 30, 1994, that allowed participatingjnstitutions to agree to award finan~ial 
· aid onthe basis of need only and to use comn10n principles of needs analysis. This temporary 
exemption applied only to institutions that admit students .on a need-blind basis and specifically · 
prohi~ited any agreement on.the terms of a financial aid award to any specific student. · 

. Jn.1994, Congress passed another temporary exemption, through September 30, 1997, · 
that also allowed agreement ainong participating institutions on the use of a common aid 
application form and the exchange of the student's financial information through a third party~ In 
199,7, Congress extended the exemption again through September 30, 200 L According to the 
House Cormnittee Report on H.R. 768, the exemption has enc.ouraged several "prestigious 
c.olleges ... to adhere to need-blind admissions and need-based aid/' The Report states that a 
"need:..based financial aid system serves social goals that die antitrust laws dp not adequately 
address -- namely, making financial aid availaqle to the broadest number of students solely on the 
basis of demonstrated need. Without it, the schools would be required to compete, through 
financial aid awards, for the very top s~udents. Those very top students would get all ofthe aid 

. available which would be more than their demonstrated need. The rest would get less than their 
demonstrated need or none at all." 

. . . . . . ·. .. . 

The enrolled bill would, retroactively extend th~ expiration date. of the existing temporary. 
antitrust exemption by.seven years, from September 30, 2001, to September 30, 2008. The 
enrolled bill would also require the General Accounting Office (GAO) to conduct a study of the 
effect of the antitrust exemption on institutionafstudent aid. In determining the content ofthe 
study, GAO would be.required to consult with thejnstitutions of higher education participating . · 

· under the antitrust exemption and the Antitrust Division of the Department of Justice. The study 
would have to examine the needs analysis methodologies used by participating institutions and 
identify trends in undergraduate costs of attendance and institutional undergraduate grant aid 
among participating institutions. The study would be required to assess the effect the antitrust 
exemption has h<:td on institutional tindergraduate grant aid and parental contributions to .· 

· undergraduate costs of attendance. GAO would be required to submit its report to the Senate and 
House Judiciary Committyes no later than September 30; 2006. GAO would be prohibited from. 
identifying any individual institution of higher education in information submitted in the report 

. ' unless the information on.that institution is alieady available to the public. . 

The enrolled bill would require participating institutions to collect and maintain, for eac.h · · 
academic year until the study is completed,' (a) student-level data that GAO determines is 
suff).cient to permitthe analysis of expected family contributions, identified need, and 
undergraduate grant aid awards, and(b) information on formulas used by the institution to . . .. 
determine need. The participating institutions would have to subinit this data and· information to·· 
GAO at such time as it niay reasonably require: · 
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Conclusion and Recommendations 

We join the Department of Justice in recommending approval of H.R. 768, which passed 
the Senate by unanimous consent and the House by a vote of 400-0. 

Enclosures 

7··1/tr~1 

Mitchell E. Daniels, Jr. 
Director 
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