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EXECUTIVE OFFICE OF THE PR'ESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR

November 17, 2001
MEMORANDUM FOR THE PRESIDENT

SUBJECT:  Enrolled Bill S. 1447 - Aviation and Transportation Security Act
Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsors

Last Day for Action

November 29, 2001 - Thursday. We understand that a 51gn1ng ceremony 1s being planned
for Monday, November 19, 2001.

Purpose .

(1) Establishes Federal respons1b1hty for aviation security, including screening operatlons
for passenger air transportation, in a new Transportation Security Administration in the
Department of Transportation; and. (2) establishes limitations on the liability of certain entities
for claims arising from the terrorist-related air crashes of September 11, 2001.

Agency Recommendations

Office of Management and Budget - Approval
Department of Transportation - Approval (Informally)
Council of Economic Advisers Approval
Department of Commerce ; No objection (Informally)
Department of Justice No objection (Informally)
Department of Labor : No objection (Informally)
General Services Administration No objection (Informally)

- Office of Personnel Management No objection (Informally)
Office of National Drug Control Policy No comment (Informally)
Department of State No response
Department of the Treasury , No response

Discussion

S. 1447 would make security functions at the Nation's airports the responsibility of the
Federal Government. The most important provisions of the enrolled bill are discussed below.
Certain other significant provisions are noted in an Attachment.



Transportation Security Administration

- S. 1447 would create a Transportation Security Administration (TSA) headed by an
Under Secretary of Transportation for Security to be appointed by the President and confirmed by
the Senate for a term of five years. The Under Secretary would be responsible for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
responsibility for civil aviation security functions no later than 3 months after enactment, in
accordance with a schedule developed by the Secretary of Transportation. Based on the
Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for
any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under
Secretary takes office, aviation security functions could be carried out by the Secretary or his

 designee.

The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for providing
security screening at U.S. airports. The Under Secretary would be required to work in
conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary liaison for transportatlon security to the intelligence and law -
enforcement communities.

, The Under Secretary would have the authority to issue, rescind, or revise regulations

necessary to implement the TSA's responsibilities. If the Under Secretary determines that
regulations or security directives must be issued immediately to protect transportation security,
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportation or the Office of Management and Budget. The
Transportation Security Oversight Board (described below) would be required to review
emergency regulations issued by the Under Secretary and either ratify or disapprove them within
30 days of issuance. The Under Secretary, in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination” whether the costs
of a regulation are excessive in relation to the increases in security it would provide.

In the event of a national emergency, the Under Secretary would be responsible for
coordinating security for all modes of domestic transportation (including port security),
coordinating the transportation-related responsibilities of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to
Federal agencies-and appropriate State and local government agencies of threats to
transportation. The Secretary of Transportation would define the circumstances under which
these emergency functions would be exercised, and would supervise and direct the Under
Secretary's performance of them.

The Under Secretary would be required to give "great weight" to the views of the
National Transportation Safety Board in taking any transportation security action that could
affect safety. The Under Secretary would also be prohibited from taking any aviation security
action if the FAA Administrator notifies the Under Secretary that "the action could adversely
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affect the airworthiness of an aircraft." The TSA would be subject to the FAA personnel and
acquisition management systems, but these systems could be modified as the Under Secretary
considers appropriate. The TSA would be subject to the Inspector General Act and other laws
relating to the authority of the Department of Transportation's Inspector General.

Transportation Security Oversight Board

The enrolled bill would create a Transportation Security Oversight Board that would be
required to meet at least quarterly to facilitate coordination of intelligence, security, and law
~ enforcement activities affecting transportation. The Board would be chaired by the Secretary of
Transportation or his designee and would also include the Attorney General, the Director of
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their
designees, and two members designated by the President to represent the National Security
Council and Office of Homeland Security. S. 1447 would also require the Board to explore the
technical feasibility of developing a common database of individuals who may pose a threat to
transportation or national security. As noted above, the Board would also be required to review
emergency regulations issued by the Under Secretary and either ratlfy or disapprove them within
30 days of i issuance.

Aviation Security Screening

S. 1447 would require the Under Secretary to provide for the screening of all passengers
and property; including carry-on and checked baggage, U.S. mail, and other cargo carried aboard
an aircraft in air transportation.. The Under Secretary would be required to designate a Federal
Security Manager at each airport in the United States that is part of the United States air
transportation system who would be responsible for overseeing the screening of all passengers
and property at airports. The Under Secretary would also be required to order the deployment of
law enforcement personnel authorized to carry firearms at all screening locations within airports.
Law enforcement officers of the TSA would be authorized to carry firearms and make arrests,
subject to guidelines issued by the Under Secretary in consultation with the Attorney General.

Within 30 days of enactment, the Under Secretary would be required to establish
qualification standards for security screening personnel. Such qualifications would have to
include United States citizenship, and other minimum standards established by the enrolled bill,
including the ability to read, speak and write English. The Under Secretary would also be
required to establish a program for hiring (including background investigations and pre-
employment tests) and training aviation security screeners.

Upon assuming responsibility for civil aviation security, the Under Secretary would be
authorized to assume the existing responsibilities of air carrier contracts for passenger screening,
subject to payment of adequate compensation to parties to the contracts. The Under Secretary
could also enter into agreements with air carriers to transfer these contracts to the Federal i
Government prior to the Under Secretary taking responsibility for the function. These transfers
could occur no later than 90 days after enactment; for any contract, the Under Secretary may

i
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enter into an agreement for one 180-day period that could be extended for one 90-day period. In
recognition of the assumption of the financial costs of security screening by the TSA, air carriers -
could enter into agreements with the Under Secretary for transfer of ownership at no cost to the
Federal Government of any personal property, equipment, supplies, and other material that the -
Under Secretary determines to be useful for performing security screening at U.S. airports.

Within one year of enactment, the Under Secretary would be required to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
conduct the screening of all passengers and property at all airports that are part of the U.S. air
transportation system, and would have to certify to Congress that this requirement has been met.
During the ensuing two. years, the Under Secretary would be required to implement a pilot
program under which a maximum of five airports (including no more than one from each of five
airport security risk categories defined by the Under Secretary) would be permitted to implement
pilot projects under which private contractors would be hired to perform aviation security
screening. Beginning three years after enactment, the Under Secretary would be authorized to -
approve any application by an airport to have aviation security screening performed by a
qualified U.S.-owned private screening company under a contract with the TSA. The Under
Secretary could enter into such a contract only if he determines and certifies to Congress that the
screening services and protection will be "equal to or greater than" the level that would be -
provided by Federal personnel. :

S. 1447 would authorize the Under Secretary to employ, appoint, discipline, terminate,
and fix the compensation and terms and conditions of employment of security screening
personnel "notwithstanding any other provision of law." Persons employed as aviation security
screeners would be prohibited from striking. In addition, all screening would be required to be
supervised by uniformed TSA personnel, who would have the authority to dismiss any screener.

The Under Secretary would be required to assure the screening of all checked baggage at
~all airports as soon as practicable, but no later than 60 days following enactment. Airports that -
do not employ explosives detection equipment would be required to screen all baggage using any
combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary. Explosives detection systems would have to be
deployed at all airports in the United States no later than December 31, 2002.

As soon as practicable after enactment, all individuals with access to secured areas of

. airports would be required to undergo security screening "that will assure at least the same level
of protection as" the screening of passengers and their baggage. The enrolled bill would require -
FAA to establish pilot programs in at least 20 airports to test emerging technology for providing
access control in secured areas of airports.

The Under Secretary would be required to establish mandatory procedures under which
air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify appropriate law
enforcement agencies and prevent such individuals from boarding aircraft. :
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Federal Air Marshals

S. 1447 would make the Under Secretary responsible for the training, supervision, and
deployment of Federal air marshals. The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to
present high security risks. Airlines would be required to provide seating for air marshals on any
flight. The Under Secretary could appoint retired law enforcement officers, reﬁr_ed members of
the armed forces, and commercial airline crew members furloughed within one year of
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness qualifications. The Under Secretary may also use personnel
from other Federal agencies, after consultation with the heads of those agencies, to provide
marshal service on a non- relmbursable basis. :

Flight Deck Securitv

~ S. 1447 would require the Federal Aviation Administration (FAA) to issue an order
prohibiting access to the flight deck by any persons other than members of flight crews,
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the
door to be locked during flights except for crew access, limiting the provision of door keys to
members of the flight deck crew, and making any other modifications of procedures to ensure the
 safety and security of aircraft. The FAA would also be required to investigate means of securing
maximum feasible protection of commuter aircraft without locking doors.

Pilots of passenger aircraft would be authorized to carry firearms in the cockpit if the
“Under Secretary approves, the air carrier approves, and the pilot has received proper training on
the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
the National Institute of Justice to provide recommendations to the Secretary of Transportation
within 90 days of enactment regarding less-than-lethal weaponry that could be used by. flight
deck crew members to temporarily incapacitate individuals posing clear and present danger to the
safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
the Secretary could, with the approval of the Attorney General and the Secretary of State,
authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants
~ this authority, the Department would be required to issue rules prescribing training in the proper
use of the weapon and guidelines defining the c1rcumstances in which such weapons may be ‘
used. ‘ .

Liability Limitations and Exemptions

The enrolled bill would modify a limitation on liability enacted in the Air Transportation
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
~limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes
.of September 11, 2001" to the limits of their liability insurance coverage. The enrolled bill
would extend this limitation to aircraft manufacturers (including manufacturers of the aircraft or
any parts or components of the aircraft and their employees and agents), airport owners and
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operators, and individuals or entities with a property interest in the World Trade Center on
September 11th. However, individuals or entities with a property interest in the World Trade
Center who are determined by the Attorney General to have defaulted willfully on a contractual
obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered.
The enrolled bill would also provide that the liability of the City of New York for all claims be
limited to the greater of the city's insurance coverage or $350 million.

S. 1447 would exempt law enforcement, medical, firefighting, and other peréonnel
designated by the Department of Transportation who provide or attempt to provide assistance in
any in-flight emergency from liability in Federal or State courts for any resulting acts or
omissions unless the assistance is provided in a manner that constitutes gross negligence or
willful misconduct. :

S. 1447 would exempt persons who attempt to thwart acts of criminal violence or piracy
on aircraft from damages if they reasonably believed that such acts were occurring or were about -
to occur. Air carriers and their employees would also be exempt from liability where they report
suspicious activities which could be relevant to air piracy or other potential threats to aircraft or
passenger safety. '

Passenger and Baggage Screening Fees

S. 1447 would require the TSA to impose a fee on airline passengers to pay for specified
costs of providing aviation security services; including salary and other costs of passenger and
baggage screeners, their supervisors and managers, and Federal law enforcement personnel
deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to
cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for
the difference. The total amount of fees collected annually from air carriers-could not exceed the
total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be required to be credited as offsetting collections, could be used only to provide aviation
security services, and would be available until expended. The enrolled bill would authorize
appropriations of "such sums as may be necessary” for each of FYs 2002-2005 to carry out
aviation security activities, including those activities for which the fee revenues would be
available.

Specific Authorizations of Appropriations

The enrolled bill would authorize appropriations of $500 million for FY 2002 to the
Department of Transportation for grants to air carriers for fortified cockpit doors and other
security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA
for grants for research, development, testing, and evaluation of technologies that may enhance
aviation security in the future. The enrolled bill would also authorize appropriations of $20
million to TSA for research grants in conjunction with the Defense Advanced Research Projects
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Agency. Finally, the enrolled bill would authorize appropriations; to remain available until

expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-
airport parking lots, and vendors of on-airfield services to air carriers for the costs of complying -
with security requirements imposed by the FAA or TSA on or after September 11, 2001.

Conclusion and Recommendations

In its views letter, the Council of Economic Advisers states that the enrolled bill "should
raise security compared to the old system, and allay air traveler fears. The measure is therefore
an important step in restoring confidence in the air travel system.”" We join the Department of
Transportation and the Council of Economic Advisers in recommending approval of S. 1447,
which passed the Senate by voice vote and the House by a vote of 410-9.

Mitchell E. Daniels, Jr.
Director

Enclosures



Attachment

‘Other Significant Provisions of S. 1447

Other Aviation Security Enhancements ] t

The enrolled bill would authorize the Under Secretary for Transportation Security to:

— . Require that passenger aircraft and trains afford emergency call capability.

- Provide for the use of voice stress analysis, biometric, and other techniques to prevent
dangerous persons from boarding aircraft.

- Establish a uniform ‘system for 1dent1fy1ng law enforcement personnel traveling on
~ aircraft with ﬁrearms :

- Develop, in consultation with the Commissioner of the Food and Drug Admrmstratron
alternative security procedures that do not damage medical products.

- Permit airlines to implement trusted passenger programs that use technology to expedlte
screening on a voluntary basis.
- Provide for the use of technology to enhance communications among airport secur1ty
_ personnel about potential threats ‘ -

Transportation Security Performance Plan o o , *

The enrolled bill would require the Secretary and Under Secretary, consistent with the
Government Performance and Results Act (GPRA), to agree annually on an aviation security -
performance plan containing measurable goals and objectives covering the succeeding five years.
The plan would also be required to identify the actions that will be taken to achieve the goals.
The Under Secretary would be required to prov1de an annual report to Congress detalhng the
extent to which the goals and obJectrves were met.

Airline Antitrust Immunity

The enrolled bill would authorize the Secretary of Transportatron to a]pprove agreements -
between two or more air carriers covering flights which both originate and terminate within a
State if its governor certifies that such agreements are necessary to ensure the continuing
availability of such air transportation within that State. In order to approve an agreement relating
to such States, the Secretary would have to find that the State to which it relates has extraordinary
air transportation needs and concerns, and that approval of the agreement is in the public interest.
Such agreements would have to expire on or before October 1, 2002, but could be extended by
the Secretary to a date no later than October 1, 2003.




Compensation of the Chief Operating Officer of the’Air Traftfic Control System

The enrolled bill would provide that the Chief Operating Officer (COOQ) for the air traffic
control system be paid at an annual rate determined by the FAA Administrator that could not
exceed the annual compensation of the President of the United States. Under current law, the
annual rate for the COO is equal to that of the FAA Administrator.

* Miscellaneous Provisions

Finally, the enrolled bill would:

- Require Justice Department background checks on aliens before flight schools can
-provide them with training in the operations of certain aircraft.

- Require the FAA to conduct research and development on ways to enhance the detection
of biological and chemical weapons. -

—  Authorize Transportation to require airports to maximize the use of equipment to detect
and neutralize biological and chemical weapons.

- Require airlines, to the extent practicable, to give replacement tickets to passengers who
bought plane tickets on other airlines that subsequently became insolvent or went
bankrupt. This provision would not apply to transportation suspended more than 18
months after enactment. '

- Establish criminal penalties for interference with the performance of a security screener's
duties. ‘

~
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= SUBJECT: Enrolled Bill S: 1447’- Aviation ‘and vTransportation Security Act 4
Sponsor - Sen. Hollings (D) .South Carolina and 30.cosponsors

- "Last Day. for Actlon '

November 29 2001 - Thursday We understand that a 51gn1ng ceremony is berng planned o

for Monday, November 19, 2001.-

' ;Pu_rp_ose o

, (l) Establrshes Federal responsibility for aviation securrty, 1nclud1ng screemng operatrons
“for passenger air transportation, in a new Transportation Secunty Administration in the '

Department of Transportation; and (2) establishes limitations on the liability of certain entities
- for clalms arising from the terrorist-related air crashes of September 11, 2001.

Agency Recommendatlon

‘ Ofﬁce of Management and Budget L e Approval PR

~ Department of Transportation o .. Approval (Informally)
- Council of Economic Advisers . . Approval .

- Department of Commerce - . .~ No objection (Informally) ‘
Department of Justice - . No objection (Informally)
Department of Labor R .~ . No objection (Informally)
General Services Admrmstrauon ~ <~ No objection (Informally)
‘Office of Personnel Management . Noobjection (Informally) =

- Office of National Drug Control Polrcy "~ Nocomment (Informally) ,
Department of State =~ . Noresponse SR
Department of the Treasury - Noresponse - . .«

- Discussion

| S. 1447 would make security functions at the Nation's arrports thebrespon151b1lrty of the
_ Federal Government. The most important provisions of the enrolled bill are drscussed below
Certam other s1gn1ﬁcant prov1sxons are noted in an Attachment.. . :



S TranSportation Security Admi'nistratio

S 1447 would create a Transportatlon Securlty Admlnlstratron (TSA) headed by an
~Under Secretary of Transportatlon for Securlty to be appomted by the President and confirmed by -
-the Senate for a term of five years. The Under Secretary would be respon51ble for overseeing the -

Department's transportation security efforts for all modes of t transportation; and would assume
' responsibility for civil aviation security functions no later than 3 months after enactment, in
" accordance with a schedule developed by the Secretary of Transportatron Based on the -
Secretary s-evaluation of his or her performance, the Under’ Secretary could receive a bonus for
~any calendar year of no more than 30 percent of his or her annual rate of | pay.- Until the Under
Secretary takes office, aviation security functlons could be carrled out by the Secretary or hlS
: de51gnee : s :

~ The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for providing
~‘security screening at U.S..airports. The Under Secretary would be required to work in

- conjunction with the FAA Administrator on all actions affectmg aviation safety or air carrier

. operations and to serve as primary liaison for transportatron securlty to the. mtelhgence and law ,
. enforcement commumtles

The Under Secretary would have the authonty to issue, rescrnd or revise regulatlons
necessary to implement the TSA's responsibilities. If the Under Secretary determines that
regulations or security d1rect1ves must be issued immediately to protect transportation security,
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or -
prior approval of the Secretary of Transportation or the Office of Management and Budget. The
' Transportatlon Security Oversight Board (described below), would be required to review ‘

emergency regulations issued by the Under Secretary and either ratify or dlsapprove them within-
30 days of issuance. The Under Secretary, i in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination” whether the costs
of a regulatlon are excesswe in. relatlon to the increases in secunty it would provrde

In the event"of a national_ ‘emergency, the Under Sec'retary would be resp0n51ble for - -
‘coordinating security for all modes of domestic transportation (including port security),”
coordinating the transportation-related responsibilities of all Federal non-military agencies,
~ establishing uniform emergency transportation standards and practices, and providing notice to
~ Federal agencies and appropriate State and local government agencies of threats to -
transportation. The Secretary of Transportation would define the circumstances under which
these emergency functions would be exercised, and would superv1se and direct the Under
Secretary's performance of them ' S :

' The Under Secretary would be requlred to give great welght tc the views of the -

L Natlonal Transportatlon Safety Board in taking any transportation security action that could

affect safety. The Under Secretary would also be prohibited from taking any aviation security -
action if the FAA Administrator notifies the Under Secretary that "the action could adversely -

.-2-‘



f affect the a1rworth1ness of an aircraft.” The TSA would be subject to the FAA personnel and

acquisition management systems, but these systems could be modified as the Under Secretary -

* considers appropriate. The TSA would be subject to the Inspector General Act and other laws
relating to the authority of the Department of Transportation's Inspector General.

Transportation Securitv Oversight Board

, . The enrolled bill would create a Transportation Security Oversight Board that would be
required to meet at least quarterly to facilitate coordination of intelligence, security, and law
enforcement-activities affecting transportation. The Board would be chaired by the Secretary of
- Transportation or his designee and would also include the Attorney General, the Director of .
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their
desrgnees and two members designated by the President to represent the National Securlty
Council and Office of Homeland Securrty S. 1447 would also require the Board to explore the '
- technical feasibility of developing a common database of individuals who may pose a threat to

transportation or national security. As noted.above, the Board would also be required to review . V

emergency regulations issued by the Under Secretary and either ratify or disapprove them wrthln
30 days of issuance. »

o Avratlon Se‘cun_t_y Screening‘ :

S. 1447 would requlre the Under Secretary to provrde for the screening of all passengers S

"~ and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard

‘an-aircraft in air transportation. - The Under Secretary would be requrred to designate a Federal
‘Security Manager at each airport in the United States that is part of the United States air :
transportation system who would be respon51ble for overseeing the screening of all passengers -

- ‘and property at airports. The Under Secretary would also be requrred to order the deployment of -

law enforcement personnel authorized to carry firearms at all screening locations within- alrports o
Law enforcement officers of the TSA would be authorized to carry firearms and make arrests, -
- .-subyj ect to gurdelrnes issued by the Under Secretary in consultatron wrth the Attorney General‘.

Within 30 days of enactment the Under Secretary would be requrred to establrsh ’

- qualification standards for security screening personnel. Such quallﬁcatrons would have to

include United States cmzenshlp, and other minimum standards established by the enrolled bill,

including the abrlrty to read, speak and write English. The Under Secretary would also be - -

. required to estabhsh a program for hiring (including background 1nvest1gat10ns and pre- '
employment tests) and trarmng aviation securrty screeners. :

: Upon assuming respon51b1hty for civil av1at10n securlty, the Under Secretary would be
. authorized to assume the existing responsibilities of air carrier contracts for passenger screening,
“subject to payment of adequate compensation to parties to the contracts. The Under Secretary
‘could also enter into agreements with air carriers to transfer these contracts to the Federal
* Government prior to the Under Secretary taking responsibility for the function. These transfers
~.‘could occur no later than 90 days after enactment; for any contract, the Under Secretary ”may



enter into an agreement for one 180-day period that could be eXtended‘for one 90-day period. In
recognition of the assumption of the financial costs of security screening by the TSA, air carriers
could enter into agreements with the Under Secretary for transfer of ownership at no cost to the
Federal Government of any personal property, equipment, supplies, and other material that the
Under Secretary deterrmnes to be useful for performmg security screening at U.S. alrports

‘Within one year of enactment, the Under Secretary would be required to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
conduct the screening of all passengers and property at all airports that are part of the U.S. air
.transpo'rtatjon system, and would have to certify to Congress that this requirement has been met.
- During the ensuing two years, the Under Secretary would be required to implement a pilot _
program under which a maximum of five airports (including no more than one from each of five
airport security risk categories defined by the Under Secretary) would be permltted to implement ‘
pilot projects under which private contractors would be hired to perform aviation security
screening. Beginning three years after enactment, the Under Secretary would be’ authorized to -
approve any application by an airport to have aviation security screening performed by a - ’
qualified U.S.-owned private screening.company under a contract with the TSA. The Under
Secretary could enter into such a contract only if he determines and certifies to Congress that the "
screening services and protection will be "equal to or greater than" the level that would be
provided by Federal personnel

, S, 1 447 would authorize the Under Secretary to employ, appoint, discipline; terminate,
~and fix the compensation and terms and conditions of employment of security screening
personnel "notwithstanding any other provision of law." Persons employed as aviation security
screeners would be prohibited from striking. In addition, all screening would be required to be
supervised by uniformed TSA personnel, who would have the authority to dismiss any screener.

The Under Secretary would be required to assure the screening of all checked baggage at
all airports as soon as practicable, but no later than 60 days following enactment. Airports that
- do not employ explosives detection equipment would be required to screen all baggage using any.
- combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary, Explosives detection systems would have to be
deployed at all alrports in the United States no later than December 31 2002. :

" As soon as practrcable after enactment all individuals with access to secured areas of

airports would be required to undergo security screening "that will assure at least the same level

- of protection as" the screening of passengers and their baggage. The enrolled bill would require
FAA to establish pilot programs in at least 20 arrports to test emergrng technology for prov1dmg
access control in secured areas of airports.

- The Under Secretary would be required to establish mandatory procedures under which
air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify approprlate law

' enforcement agencies and prevent such individuals from boardrng aircraft.



VF ederal A1r Marshals ;

‘ S. 1447 would make the Under Secretary responsible for the trammg, supervxslon and

deployment of Federal air marshals. The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to
present high security risks. Airlines would be required to provide seating for air marshals on any ,
flight. The Under Secretary could appoint retired law enforcement officers, retired members of |
the armed forces, and commercial airline crew members furloughed within one year of
September 11,2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness quahﬁcatlons The Under Secretary may also use personnel
from other Federal agencies, after consultation with the heads of those agencies, to prov1de
marshal service on a non- relmbursable ba51s :

F__ light De_ck'Securig

S‘ 1447 would require the Federal Aviation Administratio‘n (FAA) to issue an order

- prohibiting access to the flight deck by any persons other than members of flight crews,

mandating strengthened flight deck doors and locks on ‘major air-carrier flights, requiring the -

-door to be locked during ﬂlghts except for crew access, limiting the provision of door keys to - B
 members of the flight deck crew, and making any other modifications of procedures to ensure the - °
. safety and security of aircraft. The FAA would also be required to 1nvest1gate means of securlng
 maximum fea51ble protectron of commuter alrcraft without locklng doors.

Pilots of passenger alrcraft would be authonzed to carry ﬁrearms in the cockpit if the
~~ Under Secretary approves, the air carrier approves, and the pilot has received proper training on
- the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
“the National Institute of Justice to provide: recommendations to the Secretary of Transportation
~ within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight'

~deck crew members to temporarily incapacitate individuals posing clear and present danger to the -

- safety of aircraft, passengers or individuals on the ground. Based upon these recommendatrons
the Secretary could, w1th the approval of the Attorney General and the Secretary of State, =
- -authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants

~ this authority, the Department would be required to issue rules prescribing training in the proper

use of the weapon and guxdehnes deﬁnmg the c1rcumstances in which such weapons may be ~
used : : ~

" Liability Limitations and Exemptions
: The enrolled bill v'youldmodi.fy a limitation on liability enacted‘ in the Air Transportation
Safety and System Stabilization Act.(P.L. 107-42, enacted September 22, 2001). That provision
limited the liability of air carriers for all claims ' ‘arising from the terrorist-related aircraft crashes
~ of September 11, 2001" to the hmlts of their l1ab1hty insurance covetage. The: enrolled bill

}would extend this limitation to aircraft manufacturers (including manufacturers of the alrcraft or
' any parts or components of the aircraft and their employees and agents), airport owners and -

s



operators, and-individuals or entities with a property interest in the World Trade Center on -
~ September 11th. However, individuals or entities with a property interest in the World Trade
- Center who are determined by the Attorney General to have defaulted willfully on a contractual
obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered.
The enrolled bill would also provide that the liability of the City of New York for all claims be
limited to the greater of the city's 1nsurance coverage or $350 m1111on

- S. 1447 would exempt law enforcement, medical, ﬁreﬁghting, and other personnel ,
designated by the Department of Transportation who provide or attempt to provide assistance in
any in-flight emergency from liability in Federal or State courts for any resulting acts or
omissions unless the assistance is provided in a manner that constrtutes gross negllgence or
w1llful misconduct. o :

S. 1447 would exempt persons who attempt to thwart acts of Lcri’rninal violence or piracy
on aircraft from damages if they reasonably believed that such acts were occurring or were about
to occur. Air carriers and their employees would also be exempt from liability where they report '
suspicious activities which could be relevant to air piracy or other potentral threats to a1rcraft or
passenger safety :

: Passenger and Baggage Screening Fees

S. 1447 would requ1re the TSA to impose a fee on airline passengers to pay for specrﬁed
costs of providing aviation security services, including salary and other costs of passenger and
baggage screeners, their supervisors and managers, and Federal law enforcement personnel
* deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement

or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to
_cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for

the difference. The total amount of fees collected anntially from air carriers could not exceed the -~

total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be required to be credited as offsetting collections, could be used only to provide aviation
security services, and would be available until expended. The enrolled bill would authorize
appropriations of "such sums as may be necessary" for each of FYs 2002-2005 to carry out
aviation security act1v1t1es including those actlvrtles for whrch the fee revenues would be
avallable - : '

Specrﬁc Authonzauons of ADDroprlatlons

The enrolled bill would authorlze appropnatrons of $500 million for FY 2002 to the
. Department of Transportation for grants to air carriers for fortified cockpit doors and other
security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA
- for grants for research, development, testing, and evaluation of technologies that may enhance - -
_aviation security in the future. The enrolled bill would also authorize appropriations of $20
million to TSA for research grants in conjunction with the Defense Advanced Research Projects :

6



| Agency. Finally,rfhe enrolled bilbl_‘w0uld authorize 'eppropriations, to remain available until

- expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on- - = |

airport parking lots, and vendors of on-airfield services to air carriers for the costs of complymg
‘w1th securlty requlrements 1mposed by the FAA or TSA on or after September 11, 2001

' Conclusmn and Recommendatlons e

In its views letter‘ the Coﬁncil of 'E'conbmic.Advisers Sté;tes that the enrolled bill '>'sh0"1‘11d :

. raise security compared to the old system, and allay air traveler fears. . The measure is therefore

~an important step in restoring confidence in the air travel system." We join the Department of
- Transportation and the Council of Economic Adyisers in recommending approval of S. 1447
- Wthh passed the Senate by voice vote and the House by a vote of 410 9.

WZWQ/

Mltchell E. Damels J r.
Dlrector

Enclosures



“Attachment
‘Other Sig nificant Provisions of,S. 1447

- Other Avlation Security Enhancernents.
o LTh‘e'e'nrolled bill would authorize the Under Secretary for ‘Tzran‘sportatiOn Security to:" A'
,—‘ : Reduire that passenger aircraft and trains afford emergency call capability.

b= Prov1de for the use of voice stress analysrs blometrlc and other techmques to prevent S
: dangerous persons from boardlng a1rcraft ' :

= ‘Estabhsh a unlform system for 1dent1fy1ng law enforcement personnel travelmg on
aircraft w1th ﬁrearms - SRS

= Develop, in consultation w1th the Commlssmner of the Food and Drug. Admmrstratlon
- -alternative security procedures that do not damage medlcal products

'~ Permit a1rlmes to 1mplement trusted passenger programs that use technology to exped1te
‘ screemng ona voluntary bas1s : :

= : Prov1de for the use of technology to enhance commumcatrons among a1rport secur1ty
‘ personnel about potentlal threats s :

Transportation Securitv Performance Plan

The enrolled bill would requ1re the Secretary and Under Secretary, cons1stent w1th the
Government Performance and Results Act (GPRA) to agree annually on an aviation security - o
- performance plan containing measurable goals and objectives covéring the succeedmg five yearsv. ;

- The plan would also be required to identify the actions that will be taken to achieve the goals..
The Under Secretary would be required to provrde an annual report to Congress detalhng the
extent to Wthh the goals and objectwes were: met ' B

: -Arrlln‘e,Antltrust Immumgg, v

The enrolled bill would authorlze the Secretary of Transportatron to approve agreements o o

~ between two or more air carriers covering flights which both originate and terminate within a
' State if its governor certifies that such agreements are necessary to ensure the contmumg -
availability of such air transportation within that State. In order to approve an agreement relating -

- to such States, the Secretary would have to find that the State to ‘which it relates has extraordrnary

E air transportat1on needs and concerns, and that approval of the agreement is in the public 1nterest
.. Such agreements would have to expire on or before October 1, 2002, but could be extended by
B f;the Secretary toa date no later than October 1,2003. : :



' ‘ComDensation of the Chief Operating Ofﬁcer:of the Ailr Traffic Control Svstem |

. The enrolled bill would provrde that the Chief Operatmg Officer (COO) for the air trafﬁc o
= control system be paid at an annual rate determined by the FAA Administrator that could not
-~ ‘exceed the annual compensation of the Pre51dent of the United States. Under current law the

annual rate for the COO is equal to that of the FAA Administrator

.Miscellaneous Provisions
Finally, the enrolled bill would:
v;‘ o Require-‘Justice Department background checks on aliens before flight schools can

-provide them with training in the operations of certain aircraft.

- e Require the FAA to conduct research and development on ways to enhance the detection :
~of biological and chemlcal weapons

- Authorlze Transportation to require alrports to maximize the use of equipment to detect
~and neutrallze brological and chemlcal weapons.

o ‘Requlre a1r11nes to the extent practicable to give replacement tickets to passengers who
- -bought plane tickets on other airlines that subsequently became insolvent or went-
~ bankrupt. This prov1sron would not apply to transportation suspended more than 18
~ _months after enactment , : :

e Estabhsh cnmmal penalties for mterference w1th the performance ofa security screener S
BT duties » o : - )



EXECUTIVE OFFICE OF THE PRESIDENT
’ 'COUNC‘IL OF ECONOMIC ADVISERS
WASHINGTON, D.C.}}2>’0502 ' '

November 16, 2001

FROM: Mark McClellan

~ SUBJECT: CEA comments on Enrolled bill, S. 1447, Aviation Security, Conference Agreement

The Aviation and Transportation Security Act should raise security compared to the old system,
and allay air traveler fears. The measure is therefore an important step in restonng confidence in
the air travel system. S

, ‘The bill’s securlty screenmg prlot program and secunty screenmg opt-out program, 1mp1emented o
after an appropriate delay, will allow a side-by-side comparison of alternate screening models. -
These two models, screening by federal employers or screening by private contractors with
federal oversight, can be evaluated after the pilot program, and therefore provide an 1mpetus for
ongoing improvements in the air secunty system. :

- CEA recommends that the Presrdent sign th1s bill into law.

Sincerely, :

: Mar McCleHan |



.SS/RM NO. 499774

' WHITE HOUSE STAFFING MEMORANDUM

g Date 11-17-01 o ‘ ACTION/CONCURRENCE/COMMENT DUE BY: 11 18-01 5: 00 PM

o ENROLLED BILL S 1447 -- AVIATION AND TRANSPORTATIOIN SECURITY ACT ;
Subject SPONSOR - SEN HOLLINGS (D) SOUTH CAROLINA AND 30 COSPONSORS

E ACTION. EYl CEYI

VICE PRESIDENT o ?'HUBB'ARD“

O

;HUGHES
.IRASTORZA
YJOHNSON
‘fUNDSEY

| IRCARD el
‘BLAKEMAN}
'BOLTEN
|caLio |
V.CONNAUGHTON - MIERS
DANIELS | ‘RICE' |
INDCE"
ROVE -
‘SPELUNGS :
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GERSON
| conzates
|nacin

| CLERK
HAWKINS ”
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REMARKS ~ : : ' vl
. PLEASE FORWARD YOUR COMMENTS DIRECTLY TO THE STAFF SECRETARY X62702 NOZ I
. LATER THAN 5:00 P.M., TOMORROW, SUNDAY, NOVEMBER 18, 2001, WITH A COPY TO = .

- JiM JUKES X53458 THANK YOU R e B T

- RESPONSE: _

. ‘Harriet E. Miers
' Assistant to the President.
... and Staff Secretary-
Ext. 62702



‘ THE D_IVR.ECTO”R' .
November 17 2001

MEMORANDUM F OR THE PRESIDENT

EXECUTlVE OFFICE OF THE PRESIDENT.
OFFICE OF MANAGEMENT AND BUDGET
v WASHINGTON DC 20503 ‘

| : SUBJECT: ‘Enrolled Bill S 1447 Aviation and Transportatlon Secunty At
’ : Sponsor Sen. Hollrngs (D) South Carohna and 30 cosponsors

= Last’Dav'for ACtiOn :

November 29, 2001 Thursday We understand that a srgmng ceremony is berng planned o

o for Monday, November 19, 2001

i Pugpose-. :

(1) Establrshes Federal responsrbrlrty for av1at10n securlty, including screemng operatlons i

for passenger air transportatron in‘a new Transportatlon Security Administration in the

Department of Transportation; and (2) establishes limitations on the liability of certain entrtles

= for clalms arlsrng from the terrorlst-related air crashes of September 11,2001.

. Agency Recommendatlon

Ofﬁce of Management and Budget B i

' -’_Department of Transportatlon
.~ Council of Economic Advisers
' Department of Commerce
Department of Justice -
~ Department of Labor :
_ General Services Admlmstratlon =
Office of Personnel Management .
Office of National Drug Control Pollcy
= *Department of State -
, Department of the Treasury

Drscussron e
Ly

S. 1447 would make secunty functrons at the Natlon ] alrports the responsrbrlrty of the :
Federal Government. The most important provisions of the enrolled b111 are. dlscussed below

Approvai' -

: Approval (Informally)

Approval

~No objection (Informally)
No objection (Informally) -
-~ Noobjection (Informally)
"' No objection (Informally)
“No objection (Informally) =~
~No comment: (Informalty)
No response =
Noresponse

Certaln other srgmﬁcant prov151ons are noted in an Attachment




‘Transp ortation Security Administrati-on'

.-S. 1447 would create a- Transportatlon Securlty Admrnlstratlon (TSA) headed by an

Under Secretary, of Transportatron for Security to be appointed by the President and confirmed by o

the Senate for a term of five years.- The Under Secretary would be responsible for overseeing the’

- Department's transportation security efforts for all modes of transportation, and would assume - ‘
- - reSponsibility for civil aviation security functions no later than 3 months after enactment, in

accordance with a schedule developed by the Secretary of Transportation. Based on the
- Secretary's evaluatron of his or her performance the Under Secretary could receive a bonus for -
_any calendar year of no more than 30 percent of his or ‘her annual rate of pay. Until the Under -
- Secretary takes office, av1atlon securlty functlons could be camed out by the Secretary or his
: de51gnee ; ~

, The Under Secretary. would be responsrble for day to day Federal aviation securlty v
* screening operations, including the hiring and training of all personnel responsible for prov1dmg .
security screening at U.S. airports. The Under Secretary would be required to work i in '
conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary | halson for transportatlon secunty to the 1nte111gence and law
| enforcement commumtles ' v : ' :

The Under Secretary would have the authorrty to issue, rescrnd or revise regulatlons

g necessary to 1mplement the TSA's responsibilities. If the Under Secretary determines that

- regulations or security drrectrves must be issued immediately to protect transportation security,
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportatlon or the Office of Management and Budget. The
Transportation Security Oversight Board (described below) would be required to review , k
emergency regulations issued by the Under Secretary and either ratify or disapprove them within =~ -
30 days of issuance. The Under Secretary, in exercising either regular or emergency regulatory -
functions, would be required to consider "as a factor in the final determination” whether the costs

ofa regulatlon are excessive in- relatron to the increases in secunty it would prov1de

In the event of a national emergency, the Under Secretary would be responSible for .

: _coordinating security for all modes of domestic transportation (mcludlng port securrty)

coordinating the transportatron—related respon51b111t1es of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to: .
Federal agencies and appropriate State and local government agencies of threats to o
transportation. - The Secretary of Transportation would define the circumstances under which
~ these emergency functions would be exercised, and would supervrse and direct the Under -

o Secretary s performance of them

o The Under Secretary would be requrred to glve great welght" to the views of the
' National Transportation Safety Board in taking any transportation security actron that could

- affect safety. The Under Secretary would also be prohibited from taking any aviation securrty
action if the FAA Adm.mrstr_ator notifies the Under Secretary that-"the action could adversely



* affect the a1rworth1ness of an aircraft."” The TSA would be subj ect to the FAA personnel and
acqulsltlon management systems, but these systems could be modlﬁed as the Under Secretary
considers appropriate. -The TSA would be subject to the Inspector General Act and other laws

L ,relatmg to the authonty of the Department of Transportatlon s Inspector General

, ’Transportatlon' Secunty Oversmht Board

» The enrolled bill would create a Transportatlon Securlty Over51ght Board that would be
" required to meet at least quarterly to facilitate coordination of intelligence, security, and law
enforcement activities affecting transportation. The Board would be chaired by the Secretary of
. Transportation or his-designee and would also include the Attorney General, the Director of

- Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their -
designees, and two members designated by the President to represent the National Security _
Council and Office of Homeland Security. S. 1447 would also require the Board to explore the
technical feasibility of developing a common database of individuals who may pose a threat to

- transportation or national security. As noted'above, the Board would also be required to review

. emergency regulations issued by the Under Secretary and either ratlfy or disapprove them w1th1n B
30 days of issuance. : . : P ‘

' Aviation Securi Screenin U

S. 1447 would requrre the Under Secretary to prov1de for the screenmg of all passengers N

and property, including carry-on and checked baggage, U.S. mail, and other cargo . camed aboard - -

_ an aircraft in air transportation. The Under Secretary would be requlred to designate a Federal

N Securlty Manager-at each airport in the United States that is part of the United States air
 transportation system who would be responsrble for overseeing the screening of all passengers
-and property at airports.. The Under Secretary would also be required to order the deployment of
law enforcement personnel authorized to carry firearms at all screening locations within airports.

o _ Law enforcement officers of the TSA would be authorized to carry firearms and make arrests,

’subject to gurdelmes issued by the Under Secretary in consultatlon with the Attomey General

- Wlthln 30 days of enactment the Under Secretary would be requlred to estabhsh
quahﬁcatlon standards for security screening personnel. -Such quahﬁcatrons would have to -

- include United States citizenship, and other minimum standards established by the enrolled bill,
- including the ab111ty to.read, speak and write English. The Under Secretary would also be

required to establish'a program for hiring (including background 1nvest1gat10ns and pre- ‘
= employment tests) and trammg avratron securlty screeners. :

Upon assummg respon51b111ty for civil av1at10n security, the Under Secretary would be

‘authorized to assume the existing responsibilities of air carrier contracts for passenger screenmg, %

subject to payment of adequate compensation to parties to the contracts. The Under Secretary

- could also enter into agreements with air carriers to transfer these contracts to the Federal

- Government prior to the Under Secretary taking responsibility for the function. These transfers
could occur no later than 90 days after enactment; for any contract, the Under Secrétary may .



enter into an agreement for one 180-day period that could be extended for one 90-day period. In -
7 _recognition of the assumption of the financial costs of security screening by the TSA, air carriers
could enter into agréements with the Under Secretary for transfer of ownership at no cost to the -
Federal Government of any personal property, equipment, supplies, and other material that the
Under Secretary determines to be useful for performing security screening at U.S. airports.r -

W1th1n one year of enactment the Under Secretary would be requrred to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
conduct the screening of all passengers and property at all airports that are part of the U.S. air
transportation system, and would have to-certify to Congress that this requirement has been met.
During the ensuing two years, the Under Secretary would be required to implement a pllot
program under which a maximum of five airports (including no more than one from each of five
~ airport security risk categories defined by the Under Secretary) would be permitted to implement
pilot projects under which private contractors would be hired to perform aviation security :
screening. Beginning three years after enactment, the Under Secretary would be authorizedto
approve any application by an airport to have aviation security screening performed by a
qualified U.S.-owned private screening company under a contract with the TSA. The Under .
Secretary could enter into such a contract only if he determines and certifies to Congress that the -
screening services and protection will be 'equal to or greater than" the level that would be
~ provided by Federal personnel ' " ' :

S 1447 would authorrze the Under Secretary to employ, appomt discipline, term1nate
and fix the compensation and terms and conditions of employment of security screening -
personnel "notwithstanding any other provision of law." Persons employed as aviation securlty
screeners would be prohibited from striking. In addition, all screening would be required to be
supervised by uniformed TSA personnel who would have the authorrty to dlsmrss any screener.

: The Under Secretary would be required to assure the screenmg of all checked baggage at
all airports as soon as practicable, but no later than 60 days following enactment. Airports that
‘do not employ explosives detection equipment would be required to screen all baggage using any
‘combination of bag matching, manual searches, searches by canine explosive detection units, or

- other means approved by the Under Secretary. Explosives detection systems would have to be

' deployed at all alrports in the Umted States no later than December 31, 2002

_ As soon as practlcable after enactment, all individuals wrth access to secured areas of
airports,would be required to undergo security screening "that will assure at least the same level
- of protection as" the screening of passengers and their baggage. The enrolled bill would require
"FAA to establish pilot programs in at least 20 a1rports to test emerglng technology for provrdmg.
' access control in secured areas of alrports ~

, The Under Secretary would be required to establish mandatory procedures under which

- air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify approprrate law
enforcement agencres and prevent such 1nd1v1duals from boardrng alrcraft T

.‘»4.. B




s Federal Air Marshals

S 1447 would make the Under Secretary responsible for the trammg, superv151on and
deployment of Federal air marshals The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to
present high security risks. Airlines would be required to provide seating for air marshals on any
flight. The Under Secretary could appoint retired law enforcement officers, retired members of
- the armed forces, and commercial airline crew members furloughed w1th1n one year of
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness qualifications. The Under Secretary may also use personnel

~ from other Federal agencies, after consultation with the heads of those- agenc1es to provide
“marshal service on a non- reimbursable basis. : :

thht Deck Securrty |

- S. 1447 would require the Federal Aviation Adm1n1strat10n (FAA) to issue an order
prohibiting access to the flight deck by any persons other than members of flight crews, -
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the :
door to be locked during flights except for crew access, limiting the provision of door keysto -
members of the flight deck crew, and making any other modifications of procedures to ensure the
safety and security of aircraft. The FAA ‘would also be required to investigate means of secunng ,

g max1mum feasrble protectron of commuter a1rcraft without lock1ng doors.

~ Pilots of passenger arrcraft would be authonzed to carry ﬁrearms in the cockpit if the
Under Secretary approves, the air carrier approves, and the pilot has received proper training on:
~ the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
- the National Institute of Justice to provide recommendations to the Secretary of Transportation
 within 90 days of enactment regarding less- than-lethal weaponry that could be used by flight
deck crew members to temporarily incapacitate individuals posing clear and present danger to the
safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
the Secretary could, with the approval of the Attorney General and the Secretary of State,
authorize flight deck crew-members to carry such ‘weapons while in flight. If the Secretary grants
this authority, the Department would be required to issue rules prescribing training in the proper
use of the weapon and gu1del1nes deﬁmng the c1rcumstances in which such weapons may be '
used : : . :

~ Liability" Limitations and Exemp tions

k The enrolled b111 would mod1fy a limitation on liability enacted in the A1r Transportation E
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes .
of September 11, 2001" to the limits of their liability insurance coverage. The enrolled bill
would extend this limitation to aircraft manufacturers (including manufacturers of the aircraft or
any parts or components of the aircraft and their employees and agents), airport owners and
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*_operators, and individuals or entities wlth a property interest in the World Trade Centeron
September 11th. However, individuals or entities with a property interest in the World Trade

" Center who are determined by the Attorney General to have defaulted willfully on a contractual

-'obllgatron to rebuild or assist in the rebuilding of the World Trade Center would not be covered o

 The enrolled bill would also prov1de that the liability of the C1ty of New York for all clalms be -

llmrted to the. greater of the city's insurance coverage or $350- mllhon

S. 1447 would exempt law‘enforcernent, mediCal, ﬁreﬁghting, and other personnel k
designated by the Department of Transportation who provide or attempt to provide assistarice in .
~ any in-flight emergency from liability in Federal or State courts for any resulting acts or
. omissions unless the assrstance 18 prov1ded in a manner that constrtutes gross neglrgence or
: ‘wrllful mlsconduct ' —

S 1447 would exempt persons who attempt to thwart acts of crrmmal vrolence or plracy S |

- on aircraft from damages if they reasonably believed that such acts were occurring or were about

to occur. Air carriers and their employees would also be exempt from liability where they report - - -

“susp1crous activities which could be relevant to air plracy or other potentlal threats to arrcraft or

o passenger safety. -

- Passenger.and Baggag e Screening Fees

S. 1447 would requrre the TSA to 1mpose a fee on arrhne passengers to pay for specrﬁed' o

costs of provrdrng aviation security services, including salary and other costs of passenger and
baggage screeners, their supervrsors and managers, and Federal law enforcement personnel

S deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
‘or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficientto .
. cover the total amount of these costs, TSA may impose an additional fee. on air carriers to pay for

. the difference. The total' amount of fees collected annually from air carriers could not exceed the

. total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues - P
- would be requlred to be credited as offsetting collections, could be used only to provide aviation -
- security services, and would be available until expended. The enrolled bill would authorize

appropriations of "such sums as may be necessary" for each of FYs 2002-2005 to carry out o
aviation security actrvmes 1ncludmg those activities for which the fee revenues would be
[avallable S S : o

= Spec1ﬁc Authonzat1ons of Apgropnatlon o

- The enrolled blll would authonze approprlatlons of $500 m1111on for FY 2002 to the
~ Department of Transportation for grants to air carriers for fortified cockp1t doors and other

- security enhancements. The enrolled bill would authorrze appropriations of $50 million for each s

~of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA-
for grants for research, development, testing, and evaluation of technolog1es that may enhance -
aviation security in the future. The enrolled bill would also authorize appropriations of $20- .-

_ mrlllon to TSA for research grants in conJunctlon w1th the Defense Advanced Research PI‘O_]CCtS

6



- Agency. Finally, the enrolled bill would authorize appropriations, to remain available until
expended, for FYs 2002 and 2003 of a total of §1.5 billion to reimburse airport operators, on- }
airport parking lots, and vendors of on-airfield services to air carriers for the costs of complying -

‘ _w1th security requlrements 1mposed by the FAA or TSA on or after September 1, 2001

' Conclusmn and Recommendatlons

In its views 1etter,_the Council of Economic Advisers states that the ehrolled bill "should
. raise security compared to the old system, and allay air traveler fears. The measure is therefore -

- an important step in restoring confidence in the air travel system." We join the Department of

Transportation and the Council of Economic Advisers in recommending approval of S 1447,
s whlch passed the Senate by voice Vote and the House by a vote of 410 9. :

WZW}/

. MltchellE Damels Jr.
Director -

Enclosures



- Attachment

- Other Slgniﬁc’ant Provisions of S. 14'47 :

Other Aviation Security Enhanceme:nts
.The enrolled bill would authorize the Under Secretary for Transportation Security to:
8 = Requlre that passenger a1rcraft and tra1ns afford emergency call capabrhty

- e Provrde for the use of voice stress analysrs blometnc and other techmques to prevent
’ dangerous persons from boardmg a1rcraft . '

T Estabhsh a uniform system for 1dent1fy1ng law enforcement personnel travelxng on ‘
. aircraft Wlth ﬁrearms : : ,

" S Develop, in consultatlon w1th the Commrssroner of the Food and Drug Adm1mstrat10n 3
. altematrve secunty procedures that do not damage medlcal products , -

= Perrmt airlines to 1mplement trusted passenger programs that use technology to expedlte-‘"
' . screening ona voluntary basrs : : ‘ v '

= *'Provrde for the use of technology to enhance commumcatlons among alrport secunty
' personnel about potentlal threats ‘ :

: Transnortation Securltv Performance Plan o

_ : The enrolled bill would require the Secretary and Under Secretary consistent W1th the
- Government Performance and Results Act (GPRA), to agree annually on an aviation security
- performance plan contalmng ‘measurable goals and objectlves covering the succeeding five years.”
The plan would also be required to identify the actions that will be taken to achieve the goals. ‘
-~ The Under Secretary would be required to provide an annual report to Congress deta111ng the o
B extent to whrch the goals and objectlves were met. ’

v‘ .'Alrhne Ant1trust Immumg 3 :

The enrolled brll would authonze the. Secretary of Transportatlon to approve agreements .

" between two or more air carriers covering flights which both originate and terminate within a

_ State if its governor certifies that such agreements are necessary to ensure the continuing

= favarlab111ty of such air transportation within that State. In order to approve an agreement relating
- to-such States the Secretary would have to find that the State to which it relates has extraordlnary

~air transportatron needs and concerns, and that approval of the agreement is in the public interest. |
~“Such agreements would have to expire on or before October 1, 2002, but could be extended by
o the Secretary to a date no later than October 1, 2003. : o




. Comgensauon of the Chref Operatmg Ofﬁcer of the A1r Traffic Control System |

, The enrolled b1ll would provrde that the Ch1ef Operatmg Ofﬁcer (COO) for the air trafﬁc -
control system be pa1d at an annual rate determined by the FAA Administrator that could not
exceed the annual compensation of the President of the United States. Under current law the -
annual rate for the COO is equal to that of the FAA Admmrstrator ~

Mrscellaneous Provisions
Finally, the enrolled ,bill wOuld:

N Requlre Justice Department background checks on aliens before ﬂxght schools can
provide them with trammg in the operat1ons of certaln arrcraft -

= Requrre the FAA to conduct research and development on ways to enhance the detectlon
‘ of b1olog1cal and chem1cal weapons v

- . Authorlze Transportatxon to requlre a1rports to maximize the use of equ1pment to detect
. and neutrallze brologrcal and chemical weapons :

e Requlre a1r11nes to the extent practlcable to give replacement tickets to passengers who . |

o bought plane tickets on other airlines that subsequently became insolvent or went o
" 'bankrupt. This prov151on would not apply to transportatlon suspended more ‘than 18 K
* ‘months after enactment '

- Estabhsh cnmmal penaltles for 1nterference w1th the performance of a security screener' s
dutles :



" MK McClellan

EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL OF ECONOMIC-ADVISERS -
' WASHINGTON, D.C. 20502

November 16, 20(_)1

| FROM:“  Mark McClellan

. SUBJECT: CEA comments on Enrolled bill, S. 1447, Av1at10n Securlty, Conference Agreement

The: Av1at10n and Transportation Security Act should raise secunty compared to the old system,

* and allay air traveler fears. The measure is therefore an 1mportant step in restonng confldence in-

the air travel system

The blll $ secunty screemng pilot program and secunty screenmg opt out program, 1mplemented ‘
after an appropriate delay, will allow a side- by-side comparison of alternate screening models.
These two models, screening by federal employers or screening by private contractors with

- federal oversight, can be evaluated after the pilot program, and therefore prov1de an 1mpetus for R

ongoing 1mprovements in the air secunty system. -

¥ CEA recommends that the Presrdent s1gn this blll into law

N Smcerely,
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WHITE HOUSE STAFFING MEMORANDUM

Date: 11-17-01 ACTION / CONCURRENCE / VCOMMENT DUEBY: 11-18-01 5:00 PM

ENROL LED BILL S.1447 -- AVIATION AND TRANSPORTATION SECURITY ACT
Subject: SPONSOR -- SEN. HOLLINGS (D) SOUTH CAROCLINA AND 30 COSPONSORS
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" EXECUTIVE OFFICE bF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 .

"“THE DIRECTOR

November l7 2001

MEMORANDUM FOR THE PRESIDENT

, SUBJECT: Enrolled Bill S. 1447 Aviation and Transportatlon Security Act

“Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsors

 Last Day for Action

November 29, 2001 - Thursday We understand that a signing ceremony is bemg planned
for Monday, November 19, 2001. :

‘Pu_rpose‘ : - Py

_(1) Establishes Federal responsibility for aviation securlty, including screenmg operatrons |

~ for passenger air transportation, in a new Transportation Security Administration in the

Department of Transportation; and (2) establishes limitations on the liability of certain entities
for claims arising from the terrorist-related air crashes of September 11, 2001.

Agency Recommendations

Office of Management and Budget - ,  Approval : S
Department of Transportation S Approval (Informally)
Council of Economic Advisers } - Approval .
Department of Commerce ' - . No objection (Informally) -
Department of Justice - ~ No objection (Informally)
Department of Labor- - | . No objection (Informally)
General Services Administration ~ No objection (Informally)
Office of Personnel Management No objection (Informally)
Office of National Drug Control Pollcy ~ No comment (Informalty) |
- Department of State : N - No response
Department of the Treasury : : : ‘No response - : e
Discussion -

S. 1447 would make Security functions at the Nation's airports the responsibility of the
Federal Government. The most important provisions of the enrolled bill are discussed below.
Certain other significant provisions are noted in an Attachment.



A Transportation Security Administratic 3

S 1447 would create a Transportatlon Securlty Adm1n1strat10n (TSA) headed by an
Under Secretary of Transportation for Security to be appointed by the President and confirmed by .
the Senate for a term of five years. The Under Secretary would be responsible for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
_responsibility for civil aviation security functions no later than 3 months after enactment, in
accordance with a schedule developed by the Secretary of Transportation. -Based on the
Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for
" any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under
Secretary takes office, aV1at10n securlty functions could be carrled out by the Secretary or his-
, de31gnee : o :

The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for provrdlng'
security screening at U.S. airpeorts. The Under Secretary would be required to work in
‘conjunction with the FAA Administrator on all actions affectmg aviation safety or air carrier
operations and to serve as primary liaison for transportatlon security to the intelligence and law
‘enforcement communities: : : '

‘The Under Secretary would have the authority to issue, rescrnd or revise regulatlons

" necessary to implement the TSA's responsibilities. If the Under Secretary determines that Y

-regulations or security directives must be issued immediately to protect transportation security,
" he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or o
prior approval of the Secretary of Transportation or the Office of Management and Budget The -
Transportation Security Oversight Board (described below) would be required to review ,
- emergency regulations issued by the Under Secretary and either ratify or dlsapprove them w1th1n_ ’
" 30 days of issuance. The Under Secretary, in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination" whether the costs
, of a regulation are excessive in relatlon to the increases in security. it would provrde

In the event of a national emergency, the Under Secretary would be responsrble for

coordinating security forall modes of domestlc transportation (mcludlng port security),

coordinating the transportatlon-related responsibilities of all Federal non-military agencies,

~ establishing uniform emergency transportation standards and practices, and providing notice to
Federal agencies and appropriate State and local government agencies of threats to :

transportation The Secretary of Transportation would define the circumstances under which

- these emergency functions would be exercised, and would supervise and direct the Under
Secretary's performance of them ' ~ :

The Under Secretary would be required to give "great ’weight " to the views of the
- National Transportation Safety Board in taking any transportation security action that could

affect safety. The Under Secretary would also be prohibited from taking any aviation security
' actron if the FAA Admlmstrator notifies the Under Secretary that "the action could adversely

.‘ ,-2‘ ‘ ‘_ .




affect the airworthiness of an aircraft." The TSA would be subject to the FAA_ perSonnel and
acquisition management systems, but these systems could be modified as the Under Secretary -

 considers appropriate. - The TSA would be subject to the Inspector General Act and other laws * e e

relating to the authority of the Department of Transportation's Inspector General. -

Transportation Secvurity Oversight Board

The enrolled bill would create a Transportation Security Oversight Board that would be -
required to meet at least quarterly to facilitate coordination of intelligence, security, and law
enforcement activities affecting transportation. The Board would be chaired by the Secretary of -
Transportatlon or his designee and would also mclude the Attorney General, the Director of
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their
designees, and two members designated by the President to represent the National Security N
Council and Office of Homeland Security. S. 1447 would also require the Board to explore the
technical feasibility of developing a common database of individuals who may pose a threat to
transportation or national security. As noted above, the Board would also be required to review
emergency regulations issued by the Under Secretary and either ratlfy or disapprove thern w1th1n -
30 days of issuance. - . s

Aviation Securigg Screening

S. 1447 would require the Under Secretary to prov1de for the screemng of all passengers L o

and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard -~ e

‘an aircraft in air transportation. The Under Secretary would be required to designate a Federal
Security Manager at each airport in the United States that is part of the United States air
 transportation system who would be responsible for overseeing the screening of all passengers
and property at airports. The Under Secretary would also be required to order the deployment of -
law enforcement personnel authorized to carry firearms at all screening locatlons within airports.

- Law enforcement officers of the TSA would be authorized to carry firearms and make arrests,
subject to guldehnes issued. by the Under Secretary-in consultatlon w1th the Attorney General

Within 30 days of enactment the Under Secretary would be requrred to estabhsh

- quahﬁcatlon standards for security screening personnel. Such qualifications would have to -

- include United States citizenship, and other minimum standards established by the enrolled b111
including the ability to read, speak and write Engllsh The Under Secretary would also be
required to establish a program for hiring (including background 1nvest1gat10ns and pre-
employment tests) and tramlng aviation securlty screeners ’

Upon assumlng respons1b111ty for c1V1l aviation securlty, the Under Secretary would be
authorrzed to assume. the existing respon51b1ht1e_s of air carrier contracts for passenger screening,
subject to payment of adequate compensation to parties to the contracts. The Under Secretary

~ - could also enter into agreements with air carriers to transfer these contracts to the Federal

Government prior to the Under Secretary taking respon31b111ty for the function. These transfers
could occur no later than 90 days after enactment; for any contract, the Under Secretary may

..»_3.:



enter into an agreement for one 180- day penod that could be extended for one 90-day perlod In

~ recognition of the assumptron of the financial costs of security screening by the TSA, air carriers
“could enter into agreements with the Under Secretary for transfer of ownership at no cost to the
_Federal Government of any personal property, equipment, supplies, and other material that the ..
Under Secretary determines to be useful for performing security'scre’ening at U.S. airports.

Wrthm one year of enactment the Under Secretary would be: requrred to.deploy a

,sufﬁc1ent number of Federal screeners and other law enforcement and security personnel to
- conduct the screening of allvpassengers and property at all airports that are part of the U.S. air
- transportation system, and would have to certify to Congress that this requirement has been met.
- During the ensuing two years, the Under Secretary would be required to implement a pilot
- program under which a maximum of five airports (including no more than one from each of five
- airport security risk categories defined by the Under Secretary) would be permitted to implement
. pilot projects under which private contractors would be hired to perform aviation security =
screening. Beginning three years after enactment, the Under Secretary would be authorized to
‘approve any application by an airport to have aviation security screening performed by a -
qualified U.S.-owned private screening company under a contract with the TSA. The Under -

. Secretary could enter into such a contract only if he determines and certifies to Congress that the
~ screening services and protection will be ' equal to or greater than" the level that would be

S provided‘by Federal personnel. ‘

_ S. 1447 would authonze the Under Secretary to employ, appoint, d1501plrne termmate
“and fix the compensation and terms and conditions of employment of security screening
personnel "notwithstanding any other provision of law." Persons employed as aviation security

~ “screeners would be prohibited from striking. In addition, all screening would be required to be.

i supervrsed by uniformed TSA personnel who would have the authority to dlsmlss any screener

The Under Secretary would be requlred to assure the screening of all checked baggage at ,
all airports.as soon as practicable, but no later than 60 days following enactment. Airports that
~“do not employ explosives detection equipment would be required to screen all baggage using any
combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary. Explosives detection systems would have to be
‘ deployed at all arrports in the Unrted States no later than December 31 2002

As soon as practlcable after enactment, all mdrvrduals w1th access to secured areas of
airports would be required to undergo security screening "that will assure at least the same level
of protection as" the screening of passengers and their baggage. The enrolled bill would require -
FAA to establish pilot programs in at least 20 arrports to test emerglng technology for prov1d1ng
access: control in secured areas of airports.

.~ The Under SeCretary would be required to establish mandatory procedures under which’
air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify appropnate law
enforcement agencres and prevent such 1nd1v1duals from boardmg aircraft.
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:F ederal Air Marshals

, S." 1447 would make the Under Secretary responsrble for the training, supervision, and

: deployment of Federal air marshals The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to

-present high security risks. "Airlines would be required to provide seating for air marshals on any
flight. The Under Secretary could appoint retired law enforcement officers, retired members of
the armed forces, and commercial airline crew members furloughed within one year of
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness qualifications, The Under Secretary may also use personnel

- from other Federal agencies, after consultation with the heads of those agenc1es to provide

marshal service on a non-reimbursable ba51s

-'Flight Deck Security

: S. 1447 would require the Federal Aviation Administration (FAA) to issue an order
“prohibiting access to the flight deck by any persons other than members of flight crews,
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the

' door to be locked during flights except for crew access, limiting the | provision of door keys to

o members of the flight deck crew, and making any other modifications of procedures to ensure the -

~ safety and security of aircraft. The FAA would also be required to investigate means of secunng
maxrmum feasible protectlon of commuter a1rcraft without locklng doors.

~ Pilots of passenger aircraft would be authorized to carry firearms in the cockpit if the
Under Secretary approves, the air carrier approves, and the pilot has received proper training on
the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require -
the National Institute of Justice to provide recommendations to the Secretary of Transportation
within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight ;
deck crew members to temporarily incapacitate individuals posing clear and present danger to the -
safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations -
~ the Secretary could, with the approval of the Attorney General and the Secretary of State,

~ authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants .

this authority, the Department would be required to issue rules prescribing training in the proper
~ use of the weapon and guldelrnes defining the circumstances in which such weapons may be
: used : :

Liabilitv‘Limitations and Exemptions

" The enrolled bill would modify a limitation on liability enacted in the Air Transportation
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
~limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes
of September 11, 2001" to the limits of their 11ab111ty insurance coverage. The enrolled bill
would extend this limitation to aircraft manufacturers (including manufacturers of the aircraftor
any parts or components of the aircraft and their employees and agents), airport owners and ~
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_ operators, an_d individuals or entities with a property interest in the World Trade Center on

September 11th. However, individuals or entities with a property interest in the World Trade
Center who are determined by the Attorney General to have defaulted willfully on a contractual

* obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered. ,

The enrolled bill would also provrde that the liability of the City of New York for all clarms be
hmrted to the greater of the city's insurance coverage or $350 mrlhon o

S. 1447,would exempt law_enforcement, medical, _ﬁreﬁghting,’and other personnel 7
designated by the Department of Transportation who provide or attempt to provide assistance in -

" any in-flight emergency from liability in Federal or State courts for any resulting acts or - . -

omissions unless the assistance is provrded 1n a2 manner that constltutes gross neghgence or. -

~willful mrsconduct

S. 1447 would exernpt persons who attempt‘ to thwart acts of criminal violence or piratcy -

on aircraft from damages if they reasonably believed that such acts were occurring or were about
~to occur. Air carriers and their employees would also be exempt from liability where they report -
- suspicious activities Wthh could be relevant to air piracy or other potentral threats to aircraft or
- passenger safety : :

Passenger and Bag‘gage Screening Fees

S. 1447 would require the TSA to 1mpose a fee on airline passengers to pay for spemﬁed

costs of provrdmg aviation security services, including salary and other costs of passenger and

baggage screeners, their superv1sors and managers, and Federal law enforcement personnel
deployed at airport securrty screening locations. The fee could not exceed $2. 50 per enplanement
or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to

~ cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for b
the difference. ‘The total amount of fees collected annually from air carriers could not exceed the .

total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be required to be credited as offsetting collections, could be used only to provrde aviation
security services, and would be available until expended. The enrolled bill would authorize -
appropriations of "such sums as may be necessary" for each of FYs 2002- 2005 to carry out
aviation security actrvmes 1nclud1ng those activities for whrch the fee revenues would be -
avarlable : e = :

Snecrﬁc Authonzatlons of Am)ronrratrons

' The enrolled bill would authorrze approprratrons of $500 mllhon for FY 2002 to the

‘Depa.rtment of Transportation for grants to air carriers for fortified cockpit doors and other

security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FYs 2002 through 2006 and such sums ‘as may be necessary for each year thereafter to TSA

' ~ for grants for research, development, testing, and evaluation of technologres that may enhance
aviation security in the future. The enrolled bill would also authorize appropriations of $20 -
' mrlhon to TSA for research grants in conjunctlon wrth the Defense Advanced Research PrOJects o



Agency. Finally, the enrolled bill would authorize appropriations, to remain available until
“expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-

~ airport parking. lots, and vendors of on-airfield services to air carriers for the costs of complying
- with securlty requlrements imposed by the FAA or TSA on or after September 11,2001..

' Conclusmn and Recommendatlons

In its views letter, the Council of Economic Advisers states that the enrolled bill "should

raise security compared to the old system, and allay air traveler fears. The measure is therefore

* an important step in restoring confidence in the air travel system.” We join the Department of -

- Transportation-and the Council of Economic Advisers in recommending approval of S. 1447,
which passed the Senate by voice vote and the House by a vote of 410 9. :

wgwyyf

‘Mitchell E. Damels Jr.
' Dlrector

Enclosures



Attachment
~ Other Significant Provisions of S. 1447

Other Av1atron Securltv Enhancements

o The enrolled bill would authorlze the Under Secretary for Transportatlon Securlty to:
S " o Requrre that passenger arrcraft and trains afford emergency call capabrllty

= Prov1de for the use of voice stress analysrs blometrlc and other technrques to prevent
' ,dangerous persons from boardmg aircraft. ' :

— ' Establisha umform system for 1dent1fymg law enforcement personnel travehng on
: »arrcraft with firearms. : '

‘ - Develop, in consultatlon w1th the Commrssmner of the Food and Drug Admrmstratlon
. alternative security procedures that do not damage medrcal products

~ " Permit airlines to 1mplement trusted passenger programs that use technology to expedlte
screening on a voluntary basis. <

- Provide for the use of technology to enhance commumcatlons among alrport securlty
personnel about potential threats

Transportatlon Secung Performance Plan _

‘ The enrolled b111 Would requlre the Secretary and Under Secretary, consrstent wrth the
Government Performance and Results Act (GPRA), to agree annually on an aviation security -

~ performance plan contammg measurable goals and obJectrves covering the succeeding five years.

The plan would also be required to identify the actions that will be taken to achieve the goals.

The Under Secretary would be required to provide an annual report to Congress detarlrng the

extent to whlch the goals and ob]ectrves were met.

Airline A_ntrtrustlmnjmuty

~ The enrolled bill would authorize the Secretary of Transportation to approve agreements
- between two or more air carriers covering flights which both originate. and terminate within a
State if its governor certifies that such agreements are necessary to ensure the continuing

ava11ab111ty of such air transportation within that State. In order to approve an agreement relating

‘to such States, the Secretary would have to find that the State to which it relates has extraordinary .

- air transportatron needs and concerns, and that approval of the agreement is in the public interest.
Such agreements would have to expire on or before October 1, 2002, but could be extended by
the Secretary to a date no later than October 1,2003. ) o



- Compensatron of the Chref Oneratrng Officer of the A1r Trafﬁc Control Svstem

_ The enrolled blll would provrde that the Chief Operatrng Ofﬁcer (COO) for the air trafﬁc
* control system be paid at an annual rate determined by the FAA Administrator that could not

- exceed the annual compensation of the President of the United States. Under current law, the
annual rate for the COOis equal to that of the FAA Admrmstrator .

o Mlscellaneous Prov151ons
Finally, the enrolled blll would

= Require Justlce Department background checks on ahens before ﬂrght schools can
prov1de them with tralnrng in the operatlons of certain alrcraft

e 'Requrre the FAA to conduct research and development on ways to enhance the detectron B
of b1010g1ca1 and chemrcal weapons

~ Authorlze Transportatron to requlre alrports to maximize. the use of equlpment to detect 5 f ‘
and neutrahze biological and chemrcal weapons. : .

- Requlre airlines, to the extent practlcable to glve replacement tlckets to passengers who

- bought plane tickets on other airlines that subsequently became insolvent or went

bankrupt. This provision would not apply to transportatwn suspended more than 18
months after enactment. R »

- Establlsh crlmmal penaltres for 1nterference w1th the performance of a securlty screener's .
" duties. ‘ :



EXECUTIVE OFFICE OF THE PRESIDENT
. COUNCIL OF ECONOMIC ADVISERS -
. WASHINGTON, DC 20502 ‘

November 16,2001 =~

FROM:  Mark McClellan

| : SUBIECT CEA comments on Enrolled blll S. 1447 Av1at1on Secunty, Conference Agreement i

The 'Aviation and Transportation Security Act should raise se‘eurity compared to the old s'ystem'

- and allay air traveler fears. The measure is therefore an important step in restoring confldence in

~ the air travel system.

o vThe b1ll S security screening p1lot program and security screenmg opt -out program, 1mplemented

i -after an appropriate delay, will allow a side-by-side comparison of alternate screening models

" These two models, screening by federal employers or screening by private contractors with- »
federal oversight, can be evaluated after the pilot program and therefore prov1de an 1mpetus for .

‘ ongomg 1mprovements in the air secunty systern
- CEA recommends that the President sign th1s bill into law

e Stncerely,

" MaK McClellan

S
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WHITE HOUSE STAFFING MEMORANDUM

Date: 11-17-01 ACTION / CONCURRENCE / COMMENT DUE BY: 11-18-01 5:00 PM

. ENROLLED BILL S$.1447 -- AVIATION AND TRANSPORTATION SECURITY ACT
Subject: SPONSOR -- SEN. HOLLINGS (D) SOUTH CAROLINA AND 30 COSPONSORS

ACTION FYI ACTION  FYI
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ENROLLED BILL S.1447 -- AVIATION AND TRANSPORTATION SECURITY ACT
Subject: SPONSOR -- SEN. HOLLINGS (D) SOUTH CAROLINA AND 30 COSPONSORS
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LATER THAN 5:00 P.M., TOMORROW, SUNDAY, NOVEMBER 18, 2001, WITH A COPY TO

AR INIWES VR2 4RO ‘TLIAANLW WMNiE



WHITE HOUSE STAFFING MEMORANDUM

Date 11-1 7-01 o ACTION ! CONCURRENCE l COMMENT DUE BY 11-1 8-01 5 00 PM

ENROLLED BILL S. 1447 -- AVIATION AND TRANSPORTATION SECURITY ACT

’ SSI RM NO 499774

'vs'ubjept SPONSOR -- SEN. HOLLINGS (D) SOUTH CAROLINA AND 30 COSPONSORS

ACTION FYI
VICE PRESIDENT

CARD - |
- BLAKEMAN.. _
BOLTENKI B
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LINDSEY
MIERS
IHCE."'
RIDGE
ROVE

" CLERK

FYI

SPELLINGS

e sswev e |

REMARKS

PLEASE FORWARD YOUR COMMENTS DIRECTLY TO THE STAFF SECRETARY X62702 NO-
'LATER THAN 5:00 P.M., TOMORROW, SUNDAY, NOVEMBER 18 2001, WITH A COPY TO

JIM JUKES, X53458 THANK YOU

RESPONSE:

-~ .+. Harriet E. Miers
- Assistant to the President -
- and Staff Secretary '
. Ext. 62702



: EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET.
’ WASHINGTON,. D.C. 20503..

‘ TH_E‘ DIRECTOR.
November 17, 2001
MEMORANDUM FOR THE PRESIDENT

-~ “SUBJECT: - Enrolled BrlI S. 1447 - Aviation and Transportation.Secnrity Act
' . Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsbrs‘ ‘

" Last Dav for Action

o November 29,2001 - Thursday We understand that a srgmng ceremony is bemg pIanned -
: for Monday, November 19 2001. ' S -

| _ng‘ 0S¢ .

(1) Establiehes Federal responsibility for aviation securIty, including screening operations o |

for passenger air transportatron in a new Transportatlon Security: Administration in the
- Department of Transportatlon and (2) establishes limitations on the liability. of certain entities
~ for ¢claims arising from the terrorist-related air crashes of September 11, 200%.

Agency Recommendations =

Office of Management and Budget - - Approval R
Department of Transportation =~ .~ ~* Approval (Informally)
Council of Economic Advisers =~ -~ Approval .

. Department of Commerce =~ -~ No objection (Informally) = -

" Department of Justice .~ Noobjection (Informally)
Department of Labor -~ - . No objection (Informally)
General Services. Admlmstratlon o k No objection (Informally) =
Office of Personnel Management - No objection (Informally)

- Office of National Drug Control Pohcy - Nocomment (Informalty) :
Department of State -~~~ ..~ Noresponse
Department of the Treasury o . . Noresponse . SRR

»’ 'DiscuSsion o

S. 1447 would make security functrons at the Natlon s airports the responsxblllty of the
‘Federal Government. The most important provisions of the enrolled bill are dlscussed below.
Certam other significant prov1srons are noted inan Attachment " ’



'Transportation Security Administration

~ .S. 1447 would create a Transportation Security Administration (TSA) headed by an - v
Under Secretary of Transportation for Security to be appointed by the President and confirmed by
the Senate for a term of five years. The Under Secretary would be responsible for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
- responsibility for civil aviation security functions no later than 3 months after enactment, in

~ accordance with a schedule developed by the Secretary of Transportation. Based on the -

Secretary's evaluation of his or her performance, the Under Secretary- could receive a bonus for-
any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under
~ Secretary takes office, aviation securrty functions could be carried out by the Secretary or his-.
de51gnee ,

The Under Secretary would be respon51ble for day-to day Federal avratron securlty
Ascreemng operations, including the hiring and training of all personnel responsible for provrdmg

. security screening at U.S. airports. The Under Secretary would be required to work in

conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier - -
~ operations and to serve as primary liaison for transportation securrty to the intelligence and law o

e venforcement communltles

The Under Secretary would have the authorlty to issue, rescmd or revise regulatlons
necessary to 1mplement the TSA's responsibilities. _If the Under Secretary determines that

o regulatlons or security directives must be issued immediately to protect transportation secunty,

he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or -
prior approval of the Secretary of Transportatron or the Office of Management and Budget. The

* Transportation Security Oversight Board (described below) would be required to review - -
emergency regulatlons issued by the Under Secretary and either ratify or disapprove them within -
30 days of issuance. The Under Secretary, i in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination" whether the costs
of a regulation are excessive in relation to the increases in security it would provide. '

In the event of a national emergency, the Under S‘ecre’tary would be responsible for

' coordinating security for all modes of domestic transportation (including port security),

_coordinating the transportation-related responsibilities of all Federal non-military agencies,

establishing uniform emergency transportation standards and practices, and providing notrce to

~ Federal agencres and appropriate State and local government agencies of threats to '
transportation. The Secretary of Transportation would define the circumstances under whlch
“these emergency functions would be exermsed and would superv1se and dlrect the Under

" Secretary s performance of them. : '

~ The Under Secretary wQuld be required to give "great Weight“ to the views of the
“National Transportation Safety Board in taking any transportation security action that could

 affect safety. The Under Secretary would also be prohibited from taking any aviation security

action if the‘FAA Administrator notifies the Under Secretary that "the action could adversely




- .affect the alrworthmess of an alrcraft " The TSA would be sub]ect to the FAA personnel and

~acquisition management systems, but these systems could be modified as the Under Secretary |

considers appropriate. The TSA would be subject to the Inspector General Act and other laws
: r'relatmg to the authorlty of the Department of Transportatron s lnspector General.

Transportation Security Oversight Board

, The enrolled bill would create a Transportation: Security Oversight Board that would be
- required to meet at least quarterly to facilitate coordination of intelligence, secunty and law -
~ enforcement activities affecting transportation. The Board would be chaired by the Secretary of
‘Transportation or his designee and would also include the Attorney General, the Director of
- Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their .
designees, and two members designated by the President to represent the National Security

- Council and Office of Homeland Security. S. 1447 would also require the Board to explore the

technical feasibility of developing a common database of individuals who may pose a threat to

transportatlon or national security. ‘As noted above, the Board would also be required to review -

~-emergency regulations issued by the Under Secretary and elther ratlfy or dlsapprove them w1th1n
30 days of i issuance. : :

Aviation Security Screening‘ o

S. 1447 would require the Under Secretary to prov1de for the screening-of all passengers -

- and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard

an aircraft in air transportation. The _Under Secretary would be required to designate a Federal
Security Manager at each airport in the United States that is part of the United States air =
‘transportation system who would be responsible for overseeing the screening of all passengers
and property at airports. The Under Secretary would also be required to order the deployment of
“law enforcement personnel authorized to carry firearms at all screening locations within airports.
~Law en_forcement officers of the TSA would be authorized to carry firearms and make arrests,
~ ‘subject to guidelines issued by the Under Secretary in consultation with the Attorney General.

* Within 30 days of enactment, the Under Secretary would be required to establish
qualification standards for security screening personnel. Such qualifications would have to -
" include United States citizenship, and other minimum standards established by the enrolled bill,
~ including the ablllty to read speak and write English. The Under Secretary would also be '
required to establish a program for h1r1ng (including background mvestlgatlons and pre-

: : ‘employment tests) and tralnlng aviation securlty screeners.

Upon assummg responsibility for civil aviation security, the Under Secretary would be
authorized to assume the existing respon51b111t1es of air carrier contracts for passenger screening,
subject to payment of adequate compensation to parties to the contracts. The Under Secretary
could also enter into agreements with air carriers to transfer these contracts to the Federal
Government prior to the Under Secretary taking responsibility for the function. These transfers
~could occur no later than 90 days after enactment;. for any contract ‘the Under Secretary may

3



~ enter into an agreement for one 180-day period that could be extended for one 90-day period. In"
recognition of the assumption of the financial costs of security screening by the TSA, air carriers
- could enter into agreements with the Under Secretary for transfer of owniership at no cost to the
-Federal Government of any personal property, equipment; supplies, and other material that the
: Under SeCretary determinesto be useful for performing security screening at U.S. airports.

W1th1n one year of enactment the Under Secretary would be requlred to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
conduct the screening of all_passengers and property at all airports that are part of the U.S. air
transportation system, and would have to certify to Congress that this requirement has been met.
~Dur1ng the ensuing two years, the Under Secretary would be required to implement a pilot
program under which a maximum of five airports (including no more than one from each of five.
airport security risk categories defined by the Under Secretary) would be permitted to implement:
pilot projects under which private contractors would be hired to perform aviation security

. screening. Beginning three years after enactment, the Under Secretary would be authorized to

- approve any application by an airport to have aviation security screening performed by a

- qualified U.S.-owned private screemng company under a contract with the TSA. The Under
Secretary could enter into such a contract only if he determines and certifies to Congress that the
screening services and protection will be "equal to or greater than" the level that would be
provrded by Federal personnel e At S Ll

S. 1447 would authonze the Under Secretary to employ, appomt dlsc1p11ne termmate
and fix the compensatlon and terms and conditions of employment of security screening
. personnel "notwithstanding any other provision of law." Persons employed as aviation security »
“screeners would be prohibited from striking. In addition, all screening, would be required to be
* supervised by uniformed TSA personnel who would have the authority to dismiss any screener.

The Under Secretary would be requrred to assure the screening of all checked baggage at
all airports as soon as practicable, but no later than 60 days following enactment. Airports that
do not employ explosives detection equipment would be required to screen all baggage using any
combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary. Explosives detection systems would have to be
deployed at all airports in the United States no later than December 31, 2002.

As soon as practlcable after enactment all 1nd1v1duals with access to secured areas of v
_airports would be required to undergo securlty screening "that will assure at least the same level
“of protection as” the screening of passengers and their baggage. The enrolled bill would require
- FAA to establish pilot programs in at least 20 alrports to test emerglng technology for provrdmg

access. control in secured areas of airports.. . : -

The Under Secretary would be required to establish mandatory procedures under which
air carriers-would use information from governrnent agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify approprlate law.
enforcement agencres and prevent such individuals from boarding aircraft. S

4




L _ .

'F ederal Air Marshals . .
- . . . . : N
'S 1447 would make the Under Secretary responsrble for the trarnrng, supervrsron and

deployment of Federal air marshals. The Secretary would be authorized to require air marshals

“on all flights, and required to assign air marshals to €very flight determined by the Secretary to

o present hrgh security risks. Airlines would be required to provide seating for air marshals on any

flight. - The Under Secretary could appoint retired law enforcement officers, retired members of
the armed forces, and commercial airline crew members furloughed within one year of

- September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the

- required background and fitness qualifications. The Under Secretary may also use personnel

- from other Federal agencies, after consultation with the heads of those agencies, to provrde
marshal service on a non-rermbursable basis. :

: ;"' Flrght D’eck Se’curigz :

S 1447 would require the F ederal Avratron Admrmstratlon (FAA) to issue an order -

- prohrbrtlng access to the flight deck by any persons other than members of ﬂrght Crews,

. mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the
door to be locked during flights except for crew access, limiting the provrslon of door keys to-

" members of the flight deck crew, and making any other modifications of procedures to ensure the - |

 safety and security of aircraft. The FAA would also be required to 1nvest1gate means of securmg

v maximum feasrble protectron of commuter aircraft without locklng doors.

_ Pilo_ts of passenger'ai'rcraft wOuld be authorized ’to carry firearms in the cockpit if the
_- Under Secretary approves, the air carrier approves, and the pilot has received proper training on
‘the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
the National Institute of Justice to provide recommendations to the Secretary of Transportation -
- within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight =~ -
deck crew members to temporarrly incapacitate individuals posing clear and present danger to the. -
_ safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
~ the Secretary could, with the approval of the Attorney General and the Secretary of State,
authorize flight deck crew-members to carry such weapdns while in flight. If the Secretary grants
- this authority, the Department would be required to issue rules prescribing training in the proper
~use of the weapon and gurdelrnes defining the c1rcumstances in which such weapons may be
used. , ‘ : :

o Liability ~Lin1itations and Exemptions

S The enrolled brll would modrfy a limitation on lrablllty enacted in the Air Transportatron
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
“limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes
of September 11, 2001" to the limits of their liability insurance coverage. The enrolled bill

would extend thrs limitation to aircraft manufacturers (including manufacturers of the aircraft or SO

~ any parts or components of the aircraft and their employees and agents) airport owners and -

s



operators, and individuals or entities with a property interest in the World TradevCenter on
September 11th. However, individuals or entities with a property interest in the World Trade -
Center who are determined by the Attorney General to have defaulted willfully on a contractual

“ obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered.

The enrolled bill would also provide that the hability of the City of New York for all claims be -
hm1ted to the greater of the city's 1nsurance coverage or $350 million. :

S. 1447 would exempt law enforcement med1cal ﬁreﬁghting, and other personnel

designated by the Department of Transportatlon who provide or attempt to provide assistance in
_any in-flight emergency from liability in F ederal or State courts for any resulting acts or

omissions unless the assistance is prov1ded in a manner that constitutes gross negligence or
w1llful misconduct

S. 1447 would exempt persons who attempt to thwart acts of cnmrnal violence or piracy
on aircraft from damages if they reasonably believed that such acts were occurring or were about
to occur. Air carriers and their employees would also be exempt from liability where they report

| , susp1c1ous activities which could be relevant to air plracy or other potential threats to aircraft or

passenger safety.

Passenger and Baggage Screening Fees

~S. 1447 would require the TSA to impose a fee on airline passengers to pay for speciﬁed'

~costs of providing aviation security services, including salary and other costs of passenger and -
baggage screeners, their supervrsors and managers, and Federal law enforcement personnel .

~ deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to-

cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for

 the difference. The total amount of fees collected annually from air carriers could not exceed the

total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be requlred to be credited as offsetting collections, could be used only to provide aviation -
security services, and would be available until expended The enrolled bill would authorize

‘appropriations of "such sums as may be necessary" for each of FYs2002-2005 to carry out =~

aviation security activities, 1nclud1ng those activities for which the fee revenues would be

available

Specific Authorizations of ADDronrrations

The enrolled bill would authorize approprrat1ons of $500 million for FY 2002 to the ‘

_Department of Transportation for grants to air carriers for fortified cockpit doors and other

security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA
for grants for research, development, testing, and evaluation of technologies that may enhance

" aviation security in the future. The enrolled bill would also authorize appropriations of $20

million to TSA for research grants in conjunction with the Defense Advanced Research Projects
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Ageney. Finally, the enrolled bill would authorize appropriations, to remain available until

- expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-

. airport parking lots, and vendors of on-airfield services to air carriers for the costs of complylng -
- - with security requlrements 1mposed by the FAA or TSA on or after September 11 2001

, Concluswn and- Recommendatlons

: In its views letter, the Council of Economic Advisers states that 'th‘e enrolled bill "’should ‘

raise security compared to the old system, and allay air traveler fears. The measure is therefore - i

an important step in restoring confidence in the air travel system." We join the Department of”
. Transportation and the Council of Economic Advisers in recommendlng approval of S 1447
e Wthh passed the Senate by voice vote and the House by a vote of 410 9. :

wa}

- Mitchell E. Damels Jr
D1rector

- . Enclosures




Attachment
Other Significant Provisions of S. 1447

Other Aviati'on Security Enhancements ,
The enrolled bill would author1ze the Under Secretary for’ Transportatlon Securrty to:
R Requlre that passenger a1rcraft and trams afford emergency call capablllty

- Provide for the use of voice stress analys1s biometric, and other techmques to prevent
' dangerous persons from boardmg a1rcraft : :

- Establish a umform system for 1dent1fymg law enforcement personnel travelmg on
aircraft with ﬁrearms ~ ; : A

~  Develop,in consultation with the Commissioner of the F ood and Drug Administration; =~
alternative security procedures that do not "damage medical products. -

—  Permit arrlmes to 1mp1ement trusted passenger programs that use technology to expedlte .
‘ : screenmg ona voluntary basis. '

= Prowde for the use of technology to enhance commumcatrons among alrport security
personnel about potential threats. : :

Transportation ‘Securityv Performance_. Plan

The enrolled bill would require the Secretary and Under Secretary, consistent with the
Government Perforrnance and Results Act (GPRA), to agree annually on an aviation security
"performance plari containing measurable goals and objectlves covering the succeeding five years.
The plan would also be required to identify the actions that will be taken to achieve the goals.
The Under Secretary would be required to provide an annual report to Congress detarlmg the
~extent to which the goals and Obj ectlves were met :

: A1rl1ne Antltrust Immumty :

The enrolled bill would authonze the Secretary of Transportat1on to approve agreements
between two or more air carriers covering flights which both originate and terminate within a
State if its governor certifies that such agreements are necessary to ensure the continuing

_’avarlablhty of such air transportation within that State. In order to approve an agreement relating - )

to such States the Secretary would have to find that the State to which it relates has extraordinary
air transportatlon needs and concerns, and that approval of the agreement is in the public interest.
Such agreements would have to expire on or before October 1,2002, but could be extended by
the Secretary to a date no later than October 1, 2003. : :



Compensation of the Chief Operatmg Ofﬁcer of the Air Traffic Control Svstem

v The enrolled brll would provrde that the Chief Operatmg Officer (COO) for the air traffic ‘

: control system be paid at an annual rate determined by the FAA Administrator that could not
exceed the annual compensation of the President of the United States. Under current law the
annual rate for the COO is equal to that of the FAA Admlnistrator :

’ Miscellaneous Provisions
~ Finally, the enrolled bill would:”

= Require Justice Department backgrOund checks on aliens before flight schools can
o provide them with training in the operations of certain aircraft.

- Require the FAA to conduct research and development on ways to enhance the detection
' of biological and chemlcal weapons. - : '

~ - Authorize Transportation to require airports to maxrmize the use of equipment to detect
" and neutralize biological and chemical weapons

- "Require airlines, to the extent practicable, to give replacement tickets to passengers who -
' bought plane tickets on other airlines that subsequently became-insolvent or went
~ bankrupt. This provision would not apply to transportation suspended more than 18
‘months after enactment

- Establlsh criminal penalties for interference w1th the perforrnance of a security screener's |
duties. : : ' '



EXECUTIVE OFFICE OF THE PRESIDENT
R COUNCIL OF ECONOMIC ADVISERS
WASHINGTON DC 20502 ’

November 16, 2001

FROM:  Mark McClellan

~ SUBJECT: CEA comments on Enrolled bill, S. 1447, Aviation Security, Conference Agreement

The Aviation and Transportation Security Act should raise security compared to the old system, : ‘
and allay air traveler fears The measure is therefore an important step in restoring confidence in
: the air travel system : : :

The bill’s security screening pilot program and security screening opt-out program, implemented
after an appropriate delay, will allow a side-by-side comparison of alternate screening models. -
These two models, screening by federal employers or screening by private contractors with
federal oversight, can be evaluated after the pilot program, and therefore provxde an 1mpetus for

: ongomg 1mprovements in the air securrty system

CEA recommends that the Presrdent sign this bill into law.

Si’neerely,»

Mark McClellan



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR
November 17, 2001
MEMORANDUM FOR THE PRESIDENT

SUBJECT:  Enrolled Bill S. 1447 - Aviation and Transportation Security Act
Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsors

Last Day for Action

November 29, 2001 - Thursday. We understand that a signing ceremony is being planned
for Monday, November 19, 2001.

Purpose .

(1) Establishes Federal responsibility for aviation security, including screening operations
for passenger air transportation, in a new Transportation Security Administration in the
Department of Transportation; and (2) establishes limitations on the liability of certain entities
for claims arising from the terrorist-related air crashes of September 11, 2001.

Agency Recommendations

Office of Management and Budget - Approval
Department of Transportation ‘ Approval (Informally)
Council of Economic Advisers _ Approval
Department of Commerce No objection (Informally)
Department of Justice - ‘ ‘No objection (Informally)
Department of Labor No objection (Informally)
General Services Administration " No objection (Informally)
Office of Personnel Management No objection (Informally)
\ Office of National Drug Control Policy No comment (Informally) -

Department of State No response ’
Department of the Treasury No response

“Discussion

S. 1447 would make security functions at the Nation's airports the responsibility of the -
Federal Government. The most important provisions of the enrolled bill are discussed below.:
Certain other significant provisions are noted in an Attachment.
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Transportation Security Administration

S. 1447 would create a Transportation Security Administration (TSA) headed by an
Under Secretary of Transportation for Security to be appointed by the President and confirmed by
the Senate for a term of five years. *The Under Secretary would be responsible for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
responsibility for civil aviation security functions no later than 3 months after enactment, in
accordance with a schedule developed by the Secretary of Transportation. Based on the
Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for
any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under
Secretary takes office, aviation security functions could be carried out by the Secretary or his
designee. -

The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for providing
secur1ty screening at U.S. airports. The Under Secretary would be required to work in
conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary liaison for transportation security to the intelligence and law -
enforcement communities. :

The Under Secretary would have the authority to issue, rescind, or revise regulations
necessary to implement the TSA's responsibilities. If the Under Secretary determines that
regulations or security directives must be issued immediately to protect transportation security,
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportation or the Office of Management and Budget. - The -
Transportation Security Oversight Board (described below) would be required to review o
emergency regulations issued by the Under Secretary and either ratify or‘disapprove them within
30 days of 1ssuance. The Under Secretary, in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination” whether the costs
of a regulation are excessive in relation to the increases in security it would provide. -

In the event of a national emergency, the Under Secretary would be responsible for
coordinating security for all modes of domestic transportation (including port security),
coordinating the transportation-related responsibilities of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to
Federal agencies and appropriate State and local government agencies of threats to
transportation. The Secretary of Transportation would define the circumstances under which
these emergency functions would be exercised, and would supervise and direct the Under
Secretary's performance of them.

The Under Secretary would be required to give "great weight" to the views of the
National Transportation Safety Board in taking any transportation security action that could
affect safety. The Under Secretary would also be prohibited from taking any aviation security
action if the FAA Administrator notifies the Under Secretary that "the.action could adversely

/
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affect the airworthiness of an aircraft." The TSA would be subject to the FAA personnel and
acquisition management systems, but these systems could be modified as the Under Secretary
considers appropriate. The TSA would be subject to the Inspector General Act and other laws
relating to the authority of the Department of Transportation's Inspector General.

Transportation Security Oversight Board

The enrolled bill would create a Transportation Security Oversight Board that would be
required to meet at least quarterly to facilitate coordination of intelligence, security, and law
enforcement activities affecting transportation. The Board would be chaired by the Secretary of
Transportation or his designee and would also include the Attorney General, the Director of
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their
designees, and two members designated by the President to represent the National Security
Council and Office of Homeland Security. S. 1447 would also require the Board to explore the
technical feasibility of developing a common database of individuals who may pose a threat to
transportation or national security. As noted above, the Board would also be required to review
emergency regulations issued by the Under Secretary and either ratify or disapprove them within
30 days of issuance.

Aviation Security Screening

S. 1447 would require the Under Secretary to provide for the screening of all passengers
and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard
an aircraft in air transportation. The Under Secretary would be required to designate a Federal
Security Manager at each airport in the United States that is part of the United States air
transportation system who would be responsible for overseeing the screening of all passengers
and property at airports. The Under Secretary would also be required to order the deployment of
law enforcement personnel authorized to carry firearms at all screening locations within airports.
Law enforcement officers of the TSA would be authorized to carry firearms and make arrests,
subject to guidelines issued by the Under Secretary in consultation with the Attorney General.

Within 30 days of enactment, the U}lder Secretary would be required to establish
qualification standards for security screening personnel. Such qualifications would have to
include United States citizenship, and other minimum standards established by the enrolled bill,
including the ability to read, speak and write English. The Under Secretary would also be
required to establish a program for hiring (including background investigations and pre-
employment tests) and training aviation security screeners.

Upon assuming responsibility for civil aviation security, the Under Secretary would be
authorized to assume the existing responsibilities of air carrier contracts for passenger screening,
subject to payment of adequate compensation to parties to the contracts. The Under Secretary
could also enter into agreements with air carriers to transfer these contracts to the Federal
Government prior to the Under Secretary taking responsibility for the function. These transfers
could occur no later than 90 days after enactment; for any contract, the Under Secretary may
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enter into an agreement for one 180-day period that could be extended for one 90-day period. In
recognition of the assumption of the financial costs of security screening by the TSA, air carriers
could enter into agreements with the Under Secretary for transfer of ownership at no cost to the
Federal Government of any personal property, equipment, supplies, and other material that the

- Under Secretary determines to be useful for performing security screening at U.S. airports.

Within one year of enactment, the Under Secretary would be required to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
conduct the screening of all passengers and property at all airports that are part of the U.S. air
transportation system, and would have to certify to Congress that this requirement has been met.
During the ensuing two years, the Under Secretary would be required to implement a pilot
program under which a maximum of five airports (including no more than one from each of five
airport security risk categories defined by the Under Secretary) would be permitted to implement
pilot projects under which private contractors would be hired to perform aviation security
screening. Beginning three years after enactment, the Under Secretary would be authorized to
approve any application by an airport to have aviation security screening performed by a
qualified U.S.-owned private screening company under a contract with the TSA. The Under
Secretary could enter into such a contract only if he'determines and certifies to Congress that the
screening services and protection will be ' equal to or greater than" the level that would be
provided by Federal personnel ’ ‘

S. 1447 would authorize the Under Secretary to employ, appoint, discipline, terminate,
and fix the compensation and terms and conditions of employment of security screening
personnel "notwithstanding any other provision of law." Persons employed as aviation security
screeners would be prohibited from striking. In addition, all screening would be required to be
supervised by uniformed TSA personnel, who would have the authority to dismiss any screener.

The Under Secretary would be required to assure the screening of all checked baggage at
all airports as soon as practicable, but no later than 60 days following enactment. Airports that
do not employ explosives detection equipment would be required to screen all baggage using any
combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary. Explosives detection systems would have to be |
deployed at all airports in the United States no later than December 31, 2002.

As soon as practicable after enactment, all individuals with access to secured areas of
airports would be required to undergo security screening "that will assure at least the same level
of protection as" the screening of passengers and their baggage. The enrolled bill would require
FAA to establish pilot programs in at least 20 airports to test emerging technology for providing
access control in secured areas of airports.

The Under Secretary would be required to establish mandatory procedures under which
air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify appropriate law
enforcement agencies and prevent such individuals from boarding aircraft.
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" Federal Air Marshals

S. 1447 would make the Under Secretary responsible for the training, supervision, and
deployment of Federal air marshals. The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to :
present high security risks. Airlines would be required to provide seating for air marshals on any
flight. The Under Secretary could appoint retired law enforcement officers, retired members of -

‘the armed forces, and commercial airline crew members furloughed within one year of

- September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness qualifications. The Under Secretary may also use personnel
from other Federal agencies, after consultation with the heads of those agenc1es to prov1de
marshal service on a non-reimbursable basis.

Flight Deck Security

S. 1447 would require the Federal Aviation Administration (FAA) to issue an order
prohibiting access to the flight deck by any persons other than members of flight crews,
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the
door to be locked during flights except for crew access, limiting the provision of door keys to
members of the flight deck crew, and making any other modifications of procedures to ensure the
safety and security of aircraft. The FAA would also be required to investigate means of securmg
- maximum feasible protect1on of commuter aircraft without locking doors. ; -

Pilots of passenger aircraft would be authorized to carry firearms in the cockpit if the
Under Secretary approves, the air carrier approves, and the pilot has received proper training on
the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require -
the National Institute of Justice to provide recommendations to the Secretary of Transportation
within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight -
- -deck crew members to temporarily incapacitate individuals posing clear and present danger to the -
safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
the Secretary could, with the approval of the Attorney General and the Secretary of State,
authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants
~ this authority, the Department would be required to issue rules prescribing tralnmg in the proper
use of the weapon and guldehnes defining the circumstances in Wthh such weapons may be

- used.

Liabilitv Limitations and Exemptions

The enrolled bill would modify a limitation on liability enacted in the Air Transportation
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
limited the liability of air carriers for all claims "arising from theé terrorist-related aircraft crashes
of September 11, 2001" to the limits of their liability insurance coverage. The enrolled bill
would extend this limitation to aircraft manufacturers (including manufacturers of the aircraft or
any parts or components of the aircraft and their employees and agents), airport owners and
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operators, and individuals or entities with a property interest in the World Trade Center on
September 11th. However, individuals or entities with a property interest in the World Trade
Center who are determined by the Attorney General to have defaulted willfully on a contractual
obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered.
The enrolled bill would also provide that the liability of the City of New York for all claims be
limited to the greater of the city's insurance coverage or $350 million.

. S. 1447 would exempt law enforcement, medical, firefighting, and other personnel
designated by the Department of Transportation who provide or attempt to provide assistance in
- any in-flight emergency from liability in Federal or State courts for any resulting acts or =
omissions unless the assistance is pr0v1ded in a manner that constitutes gross negligence or
willful misconduct. |

S. 1447 would exempt persons who attempt to thwart acts of criminal violence or piracy
on aircraft from damages if they reasonably believed that such acts were occurring or were about -
to occur. Air carriers and their employees would also be exempt from liability where they report
suspicious activities which could be relevant to air plracy or other potential threats to aircraft or
passenger safety

Passenger and Baggage Screening Fees

S. 1447 would require the TSA to impose a fee on airline passengers to pay for specified
costs of providing aviation security services, including salary and other costs of passenger and
baggage screeners, their supervisors and managers, and Federal law enforcement personnel
deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to -

- cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for
the difference. The total amount of fees collected annually from air carriers could not exceed the
total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be required to be credited as offsetting collections, could be used only to provide aviation .

“security services, and would be available until expended. The enrolled bill would authorize
appropriations of "such sums as may be necessary” for each of FYs 2002-2005 to carry out
aviation security activities, including those activities for Wthh the. fee revenues would be
available.

Specific Authorizations of Appropriations

The enrolled bill would authorize appropriations of $500 million for FY 2002 to the
Department of Transportation for grants to air carriers for fortified cockpit doors and other
security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA
* for grants for research, development, testing, and evaluation of technologies that may enhance
aviation security in the future. The enrolled bill would also authorize appropriations of $20
million to TSA for research grants in conjunction with the Defense Advanced Research Projects
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Agency. Finally, the enrolled bill would authorize appropriations, to remain available until
expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-
airport parking lots, and vendors of on-airfield services to air carriers for the costs of complying
with security requirements imposed by the FAA or TSA on or after September 11, 2001.

Conclusion and Recommendations

In its views letter, the Council of Economic Advisers states that the enrolled bill "should
raise security compared to the old system, and allay air traveler fears. The measure is therefore
an important step in restoring confidence in the air travel system.” We join the Department of
Transportation and the Council of Economic Advisers in recommending approval of S. 1447,
which passed the Senate by voice vote and the House by a vote of 410-9.

Mitchell E. Daniels, Jr. |

Director

Enclosures



Attachment

Other Significant Provisions of S. 1447

Other Aviation Security Enhancements

The enrolled bill would authorize the Under Secretary for Transportation Security to:
~ Require that passenger aircraft and trains afford emergency call capability.

- Prov1de for the use of voice stress analy31s biometric, and other techmques to prevent
dangerous persons from boarding aircraft. :

- Establish a uniform system for identifying law enforcement personnel traveling on
' aircraft with firearms.

— Develop, in consultation with the Commissioner of the Food and Drug Administration,
alternative security procedures that do not damage medical products.

- Permit airlines to implement trusted passenger programs that use technology to expedite
screening on a voluntary ba51s

—  Provide for the use of technology to enhance communications among a1rport security
personnel about potential threats.

Transportation Security Performance Plan

The enrolled bill would require the Secretary and Under Secretary, consistent with the
Government Performance and Results Act (GPRA), to agree annually on an aviation security
performance plan containing measurable goals and objectives covering the succeeding five years.
The plan would also be required to identify the actions that will be taken to achieve the goals.
The Under Secretary would be required to provide an annual report to Congress detailing the
extent to which the goals and objectives were met.

\

Airline Antitrust Immunitv

The enrolled bill would authorize the Secretary of Transportation to approve agreements
between two or more air carriers covering flights which both originate and terminate within a
State if its governor certifies that such agreements are necessary to ensure the continuing
availability of such air transportation within that State. In order to approve an agreement relating
to such States, the Secretary would have to find that the State to which it relates has extraordinary
air transportation needs and concerns, and that approval of the agreement is in the public interest.
Such agreements would have to expire on or before October 1, 2002, but could be extended by
the Secretary to a date no later than October 1, 2003. :




Compensation of the Chief Operating Officer of the Air Traffic Control System
The enrolled bill would provide that the Chief Operating Officer (COO) for the air traffic
control system be paid at an annual rate determined by the FAA Administrator that could not
exceed the annual compensation of the President of the United States. Under current law, the
annual rate for the COO is equal to that of the FAA Administrator.

Miscellaneous Provisions
Finally, the enrolled bill would:

- Require Justice Department background checks on aliens before flight schools can
provide them with training in the operations of certain aircraft.

— Require the FAA to conduct research and development on ways to enhance the detection
of biological and chemical weapons. '

- Authorize Transportation to require airports to maximize the use of equipment to detect
' and neutralize biological and chemical weapons. : B

- Require airlines, to the extent practicable, to give replacement tickets to passengers who
- bought plane tickets on other airlines that subsequently became insolvent or went
bankrupt. This provision would not apply to transportation suspended more than 18
months a}fter enactment. |

- Establish criminal penalties for interference with the performance of a security screener's
duties.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR
November 17, 2001
MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Bill S. 1447 - Aviation and Transportation Security Act
Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsors

Last Day for Action -

November 29, 2001 - Thursday. We understand that a signing ceremony 1s being planned \
for Monday, November 19, 2001.

Purpose .

(1) Establishes Federal responsibility for aviation security, including screening operations
for passenger air transportation, in a new Transportation Security Administration in the
Department of Transportation; and (2) establishes limitations on the liability of certain entities
for claims arising from the terrorist-related air crashes of September 11, 2001.

\ .
+ . Agency Recommendations

Office of Management and Budget - - Approval
Department of Transportation , ‘ Approval (Informally)
Council of Economic Advisers Approval
Department of Commerce : No objection (Informally)
Department of Justice No objection (Informally)
Department of Labor No objection (Informally)
General Services Administration - No objection (Informally)
Office of Personnel Management No objection (Informally)
Office of National Drug Control Policy - No comment (Informally)
Department of State No response
Department of the Treasury No response

Discussion

S. 1447 would make security functions at the Nation's airports the responsibility of the
Federal Government. The most important provisions of the enrolled bill are discussed below.
Certain other significant provisions are noted in an Attachment.



Transportation Security Administration

S. 1447 would create a Transportation Security Administration (TSA) headed by an
Under Secretary of Transportation for Security to be appointed by the President and confirmed by
the Senate for a term of five years. The Under Secretary would be responsible for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
responsibility for civil aviation security functions no later than 3 months after enactment, in
- accordance with a schedule developed by the Secretary of Transportation. Based on the
Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for
~any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under
Secretary takes office, aviation security functions could be carried out by the Secretary or his
designee. -

The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for providing
security screening at U.S. airports. The Under Secretary would be required to work in
conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary liaison for transportation security to the intelligence and law -
enforcement communities. ' '

The Under Secretary would have the authority to issue, rescind, or revise regulations
necessary to implement the TSA's responsibilities. If the Under Secretary determines that
regulations or security directives must be issued immediately to protect transportation security,
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportation or the Office of Management and Budget. The -
Transportation Security Oversight Board (described below) would be required to review
emergency regulations issued by the Under Secretary and either ratify or disapprove them within -
30 days of 1ssuance. The Under Secretary, in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination" whether the costs
of a regulation are excessive in relation to the increases in security it would provide. -

In the event of a national emergency, the Under Secretary would be responsible for
coordinating security for all modes of domestic transportation (including port security),
coordinating the transportation-related responsibilities of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to
Federal agencies and appropriate State and local government agencies of threats to
transportation. The Secretary of Transportation would define the circumstances under which
these emergency functions would be exercised, and would supervise and direct the Under
Secretary's performance of them. :

The Under Secretary would be required to give "great weight" to the views of the
National Transportation Safety Board in taking any transportation security action that could
affect safety. The Under Secretary would also be prohibited from taking any aviation security
action if the FAA Administrator notifies the Under Secretary that "the action could adversely
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affect the airworthiness of an aircraft." The TSA would be subject to the FAA personnel and

acquisition management systems, but these systems could be modified as the Under Secretary
considers appropriate. The TSA would be subject to the Inspector General Act and other laws

relating to the authority of the Department of Transportation's Inspector General. -

Transportation Security Oversight Board

The enrolled bill would create a Transportation Security Oversight Board that would be
required to meet at least quarterly to facilitate coordination of intelligence, security, and law
enforcement activities affecting transportation. The Board would be chaired by the Secretary of
‘Transportation or his designee and would also include the Attorney General, the Director of
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their
designees, and two members designated by the President to represent the National Security
Council and Office of Homeland Security. S. 1447 would also require the Board to explore the
technical feasibility of developing a common database of individuals who may pose a threat to
transportation or national security. As noted above, the Board would also be required to review ‘
emergency regulations issued by the Under Secretary and either ratify or disapprove them within
30 days of issuance.

Aviation Security Screening T 5o

S. 1447 would require the Under Secretary to provide for the screening of all passengers
and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard
an aircraft in air transportation. The Under Secretary would be required to designate a Federal
Security Manager at each airport in the United States that is part of the United States air '

transportation system who would be responsible for overseemg the screening of all passengers -
and property at airports. The Under Secretary would also be required to order the deployment of
law enforcement personnel authorized to carry firearms at all screening locations within airports.
Law enforcement officers of the TSA would be authorized to carry firearms and make arrests,
subject to guidelines issued by the Under Secretary in consultation with the Attorney General.

Within 30 days of enactment, the Under Secretary would be required to establish
qualification standards for security screening personnel. Such qualifications would have to
include United States citizenship, and other minimum standards established by the enrolled bill,
including the ability to read, speak and write English. The Under Secretary would also be
required to establish a program for hiring (including background 1nvest1gat10ns and pre-
employment tests) and training aviation security screeners.

Upon assuming responsibility for civil aviation security, the Under Secretary would be
authorized to assume the existing responsibilities of air carrier contracts for passenger screening,
subject to payment of adequate compensation to parties to the contracts. The Under Secretary
could also enter into agreements with air carriers to transfer these contracts to the Federal
Government prior to the Under Secretary taking responsibility for the function. These transfers
* could occur no later than 90 days after enactment; for any contract, the Under Secretary may
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enter into an agreement for one 180-day period that could be extended for one 90-day period. In
recognition of the assumption of the financial costs of security screening by the TSA, air carriers
could enter into agreements with the Under Secretary for transfer of ownership at no cost to the
Federal Government of any personal property, equipment, supplies, and other material that the
Under Secretary determines to be useful for performing security screening at U.S. airports.

Within one year of enactment, the Under Secretary would be required to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
‘conduct the screening of all passengers and property at all airports that are part of the U.S. air
transportation system, and would have to certify to Congress that this requirement has been met.
During the ensuing two years, the Under Secretary would be required to implement a pilot
program under which a maximum of five airports (including no more than one from each of five
- airport security risk categories defined by the Under Secretary) would be permitted to implement
pilot projects under which private contractors would be hired to perform aviation security
screening. Beginning three years after enactment, the Under Secretary would be authorized to
approve any application by an airport to have aviation security screening performed by a
qualified U.S.-owned private screening company under a contract with the TSA. The Under
Secretary could enter into such a contract only if he determines and certifies to Congress that the
~ screening services and protection will be "equal to or greater than" the level that would be
provided by Federal personnel.

S. 1447 would authorize the Under Secretary to employ, appoint, discipline, terminate,
and fix the compensation and terms and conditions of employment of security screening
personnel] "notwithstanding any other provision of law." Persons employed-as aviation security
screeners would be prohibited from striking. In addition, all screening would be required to be
supervised by uniformed TSA personnel, who would have the authority to dismiss any screener.

The Under Secretary would be required to assure the screening of all checked baggage at
all airports as soon as practicable, but no later than 60 days following enactment. Airports that
do not employ explosives detection equipment would be required to screen all baggage using any
combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary. Explosives detection systems would have to be
deployed at all airports in the United States no later than December 31, 2002.

As soon as practicable after enactment, all individuals with access to secured areas of
airports would be required to undergo security screening "that will assure at least the same level
_ of protection as" the screening of passengers and their baggage. The enrolled bill would require
FAA to establish pilot programs in at least 20 airports to test emerglng technology for providing
access control in secured areas of airports.

The Under Secretary would be required to establish mandatory procedures under which
air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify appropriate law
enforcement agencies and prevent such individuals from boarding aircraft.
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‘Federal Air Ma[rshals

8. 1447 would make the Under Secretary responsible for the training, supervision, and
deployment of Federal air marshals. The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to
present high security risks. Airlines would be required to provide seating for air marshals on any
~flight. The Under Secretary could appoint retired law enforcement officers, retired members of
the armed forces, and commercial airline crew members furloughed within one year of ”
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness qualifications. The Under Secretary may also use personnel
from other Federal agencies, after consultation with the heads of those agencies, to provide
marshal service on a non-reimbursable basis.

Flight Deck Security

S. 1447 would require the Federal Aviation Administration (FAA) to issue an order
prohibiting access to the flight deck by any persons other than members of flight crews,
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the
door to be locked during flights except for crew access, limiting the provision of door keys to
members of the flight deck crew, and making any other modifications of procedures to ensure the
safety and security of aircraft. The FAA would also be required to investigate means of securing
maximum feasible protection of commuter aircraft without locking doors.

Pilots of passenger aircraft would be authorized to carry firearms in the cockpit if the
Under Secretary approves, the air carrier approves, and the pilot has received proper training on
the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
the National Institute of Justice to provide recommendations to the Secretary of Transportation
within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight
deck crew members to temporarily incapacitate individuals posing clear and present danger to the
- safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
the Secretary could, with the approval of the Attorney General and the Sectetary of State,
authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants
this authority, the Department would be required to issue rules prescribing training in the proper
use of the weapon and guidelines defining the circumstances in which such weapons may be
used.

Liability Limitations and Exemptions

The enrolled bill would modify a limitation on liability enacted in the Air Transportation
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes
of September 11, 2001" to the limits of their liability insurance coverage. The enrolled bill
would extend this limitation to aircraft manufacturers (including manufacturers of the aircraft or
any parts or components of the aircraft and their employees and agents), airport owners and
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operators, and individuals or entities with a property interest in the World Trade Center on
September 11th. However, individuals or entities with a property interest in the World Trade
Center who are determined by the Attorney General to have defaulted willfully on a contractual
obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered.
The enrolled bill would also provide that the liability of the City of New York for all claims be
limited to the greater of the city's insurance coverage or $350 million.

S. 1447 would exempt law enforcement, medical, firefighting, and other personnel
designated by the Department of Transportation who provide or attempt to provide assistance in -
any in-flight emergency from liability in Federal or State courts for any resulting acts or
omissions unless the assistance is provided in a manner that constitutes gross negligence or
willful misconduct.

S. 1447 would exempt persons who attempt to thwart acts of criminal violence or piracy

- on aircraft from damages if they reasonably believed that such acts were occurring or were about -
to occur. Air carriers and their employees would also be exempt from liability where they report -
suspicious activities which could be relevant to air piracy or other potential threats to aircraft or
passenger safety.

Passenger and Baggage Screening Fees

S. 1447 would require the TSA to impose a fee on airline passengers to pay for specified

- costs of providing aviation security services, including salary and other costs of passenger and
baggage screeners, their supervisors and managers, and Federal law enforcement personnel
deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to
cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for
the difference. The total amount of fees collected annually from air carriers could not exceed the
total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be required to be credited as offsetting collections, could be used only to provide aviation -
security services, and would be available until expended. The enrolled bill would authorize

- appropriations of "such sums as may be necessary" for each of FYs 2002-2005 to carry out
aviation security activities, including those activities for which the fee revenues would be
available. '

Specific Authorizations of Appropriations

The enrolled bill would authorize appropriations of $500 million for FY 2002 to the -
Department of Transportation for grants to air carriers for fortified cockpit doors and other
security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FY's 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA
for grants for research, development, testing, and evaluation of technologies that may enhance
aviation security in the future. The enrolled bill would also authorize appropriations of $20
million to TSA for research grants in conjunction with the Defense Advanced Research Projects
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Agency. Finally, the enrolled bill would authorize appropriations, to remain available until
expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-
airport parking lots, and vendors of on-airfield services to air carriers for the costs of complying -
with security requirements imposed by the FAA or TSA on or after September 11, 2001.

Conclusion and Recommendations

In its views letter, the Council of Economic Advisers states that the enrolled bill "should
raise security compared to the old system, and allay air traveler fears. The measure is therefore
an important step in restoring confidence in the air travel system." We join the Department of

Transportation and the Council of Economic Advisers in recommending approval of S. 1447,

which passed the Senate by voice vote and the House by a vote of 410-9.

A

n ZWQ/

Mitchell E. Daniels, Jr.
Director

Enclosures



Attachment

Other Significant Provisions of S. 1447

Other Aviation Security Enhancements

The enrolled bill would authorize the Under Secretary for Transportation Security to:
- Require that passenger aircraft and trains afford emergency call capability.

- Provide for the use of voice stress analysis, biometric, and other techniques to prevent
dangerous persons from boarding aircraft.

- Establish a uniform system for identifying law enforcement personnel traveling on
aircraft with firearms.

- Develop, in consultation with the Commissioner of the Food and Drug Administration,
alternative security procedures that do not damage medical products.

- Permit airlines to implement trusted passenger prograrhs that use technology to expedite
screening on a voluntary basis.

- Provide for the use of technology to enhance communications among airport security
personnel about potential threats.

Transportation Security Performance Plan

The enrolled bill would require the Secretary and Under Secretary, consistent with the
Government Performance and Results Act (GPRA), to agree annually on an aviation security
performance plan containing measurable goals and objectives covering the succeeding five years.
The plan would also be required to identify the actions that will be taken to achieve the goals.
The Under Secretary would be required to provide an annual report to Congress detailing the
extent to which the goals and objectives were met.

Airline Antitrust Immunity

The enrolled bill would authorize the Secretary of Transportation to approve agreements
between two or more air carriers covering flights which both originate and terminate within a
State if its governor certifies that such agreements are necessary to ensure the continuing
availability of such air transportation within that State. In order to approve an agreement relating
to such States, the Secretary would have to find that the State to which it relates has extraordinary
air transportation needs and concerns, and that approval of the agreement is in the public interest.
Such agreements would have to expire on or before October 1, 2002, but could be extended by
the Secretary to a date no later than October 1, 2003.



Compensation of the Chief Operating Officer of the Air Traffic Control System

The enrolled bill would provide that the Chief Operating Officer (COO) for the air traffic
control system be paid at an aninual rate determined by the FAA Administrator that could not
- exceed the annual compensation of the President of the United States. Under current law, the
annual rate for the COO is equal to that of the FAA Administrator.

Miscellaneous Provisions

| Finally, the enrolled bill would:
— Requlre Justice Department background checks on aliens before ﬂ1ght schools can
provide them with training in the operatlons of certain aircraft.

= Requrre the FAA to conduct research and development on ways to enhance the detectlon
of blologlcal and chemical weapons. ’

- Authorize Transportation to require airports to maximize the use of equlpment to detect
and neutralize b1010g1cal and chemical weapons.

- Require airlines, to the extent practicable, to give replacement tickets to passengers who
bought plane tickets on other airlines that subsequently became insolvent or went
bankrupt. This provision would not apply to transportation suspended more than 18
months after enactment.

- Establish criminal penaltres for interference with the performance of a security screener's
duties. ’
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‘EXECUTIVE OFFICE OF THE PRESIDENT
' OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, DC 20503

THE VD!RECTOR L
- November 17, 2001
MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Blll S. 1447 Av1at10n and Transportatlon Securlty Act
Sponsor Sen Holhngs (D) South Carolina and 30 cosponsors

,Last Day for Action

k : November 29, 2001 Thursday We understand that a 51gn1ng ceremony is belng planned -
for Monday, November 19, 2001 . , .

‘Purpose . - |

. (1) Establishes Federal responsibility for aviation security, including screening Operations'
~for passenger air transportation, in a new Transportation Security Administration in the
~ Department of Transportatlon and (2) establishes limitations on the liability of certain entmes
for claims ansmg from the terronst-related air crashes of September 11, 2001 :

Agency R’ecommendatlons[

Office of Management and Budget. -~~~ Approval -~ : L

- Department of Transportation o - Approval (Informally)
Council of Economic Advisers = =~~~ . Approval o

. Department of Commerce - S . No objectlon (Informally)
Departmentof Justice .~~~ No objection (Informally)
DepartmentofLabor .~ - -~ . No objection (Informally)

- General Services Administration e ©+  No objection (Informally)

" Office of Personnel Management -~~~ =~ No objection (Informally)

- Office of National Drug Control Pohcy -~ No comment (Informalty)

Department of State . - 'Noresponse - - . .
Department of the Treasury © . L 'No response T

- - Discussion
S. 1447 would make schrity functions at the Nation's airpdorts the responsib'ility" of the -
Federal Government. The most 1mportant provisions of the enrolled bill are dlscussed below '
Certam other 51gn1ﬁcant prov151ons are noted in an Attachment : :



Transportation Security Administration

~S. 1447 would create a Transportation Security Administration (TSA) headed by an :

Under Secretary of Transpottation for Security to be appointed by the President and confirmed by
the Senate for a term of five years.. The Under Secretary would be responsible for overseeing the
Department s transportation security efforts for all modes of transportation, and would assume
responsibility for civil aviation security functions no later than 3 months after enactment, in
accordance with a schedule developed by the Secretary of Transportation. Based on the |
Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for -
~any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under

Secretary takes ofﬁce aviation security functions could be carried out by the Secretary or hlS

designee.

- The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for provrdmg

~ security screening at U.S. airports. The Under Secretary would be required to work in

conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary liaison for transportatron securlty to the 1nte111gence and law
enforcement communltles

- The Under Secretary would have the authority to issue, rescind, or revise regulations
necessary to 1mplernent the TSA's responsibilities. If the Under Secretary determines that
regulations or security directives must be issued immediately to protect transportation securlty
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportation or the Office of Management and Budget. The
Transportation Security Oversight Board (described below) would be required to review
‘emergency regulations issued by the Under Secretary and either ratify or disapprove them within
30 days of issuance. The Under Secretary, in exercising either regular or emergency regulatory
- functions, would be required to consider "as a factor in the final determination" whether the costs .

ofa regulation are excessive in relation to the increases in security it would provide. '

In the event of a national emergency, the Under Secretary would be responsible for
coordinating security for all modes of domestic transportation (including port security),
coordinating the transportation-related responsibilities of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to '
Federal agencies and appropriate State and local government agencies of threats to
transportation. The Secretary of Transportation would define the circumstances under whlch‘

" these emergency functions would be exercised, and would supervrse and direct the Under
Secretary's performance of them. : ’

The Under Secretary would be required to give "great weight" to the views of the
‘National Transportation Safety Board in taking any transportation security action that could -
affect safety. The Under Secretary would also be prohibited from taking any aviation security
'actlon if the FAA Administrator notlﬁes the Under Secretary that "the action could adversely
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- affect the a1rworthmess of an arrcraft " The TSA would be subject to the FAA personnel and

acquisition management systems, but these systems could be modified as the Under Secretary =

considers appropriate. The TSA would be subject to the Inspector General Act and other laws
, relatmg to the authorrty of the Department of Transportatlon s Inspector General

‘ TranspOrtation Securig Oversight BOard

" The enrolled bill would create a Transportation Security Oversight Board that would be
required to meet at least quarterly to facilitate coordination of intelligence, security, and law

g “enforcement activities affecting transportation.” The Board would be chaired by the Secretary of .

Transportation or his designee and would also include the Attorney General, the Director of -
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their '

. designees, and two members designated by the President to represent the National Security

Council and Office of Homeland Security. S. 1447 would also require the Board to explore the -
technical feasrbrhty of developmg a common database of individuals who may pose a threat to

transportation or national security. As noted above, the Board' would also be required to review K

emergency regulations issued by the Under Secretary and elther ratlfy or drsapprove them within
30 days of issuance:

_Av1at10n Security Screening .

, - S.1447 would require the: ‘Under Secretary to provide for the screening of all passengers
“and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard -
. an aircraft in air transportation. The Under Secretary would be requlred to designate a Federal
~ Security Manager at each airport in the United States that is part of the United States air - ‘
' transportation system who would be responsible for overseeing the screening of all passengers -

- and property at airports. The Under Secretary would also be required to order the deployment of

Naw enforcement personnel authorized to carry firearms at all screening locations within airports.
. Law enforcement officers of the TSA would be authorlzed to carty firearms and make arrests,
subject to gurdelmes 1ssued by the Under Secretary in consultatron with the Attorney General

; , Wrthm 30 days of enactment the Under Secretary’would be requrred to establrsh

- qualification standards for security screening personnel. Such qualifications would have to

- include United States citizenship, and other minimum standards established by the enrolled bill,
including the ability to read, speak and write English. The Under Secretary would also be -
required to establish a program for hiring (mcludlng background rnvestrgatrons and pre-
employment tests) and trarmng aviation securrty screeners. : '

Upon assuming responsrbrhty forcivil: avr‘atron security, the Under Secretary would be

authorized to assume the existing responsibilities of air carrier contracts for passenger screening, S

subject to payment of adequate compensation to parties to the contracts. The Under Secretary -

. could also enter into agreements with air carriers to transfer these contracts to the Federal

, Govemment prior to the Under Secretary taking responsibility for the function. These transfers “
: could occur no later than 90 days after enactment; for.any contract the Under Secretary may



enter i into an agreement for one 180 day perlod that could be extended for one 90-day period. In |

- recognition of the assumptlon of the financial costs of security screening by the TSA, air carriers S
- could enter into agreements with the Under Secretary for transfer of ownership at no cost to the

Federal Government of any personal property, equipment, supplies, and other material that the
Under SecretaryA d_etermines to be useful for perfc')rming'security screening at U.S. airports. :

" Within one year of enactment the Under Secretary would be requlred to deploy a
 sufficient number of Federal screeners and other law enforcement and security personnel to -
conduct the screening of all passengers and property at all airports ‘that are part of the U.S. air -

: transportation system, and would have to certify to Congress that this requirement has been met.
During the ensuing two years, the Under Secretary would be required to implement a pilot
program under which a maximum of five airports (including no more than one from each of five

) airport security risk categories defined by the Under Secretary) would be permitted to 1mplement E

’pilot projects under which private contractors would be hired to perform aviation security

- screening. Beginning three years after enactment, the Under Secretary would be authorized to

approve any application by an airport to have aviation security screening performed by a

qualified U.S.-owned private screening company under a contract with the TSA. The Under-

E Secretary could enter into such a contract only if he determines and certifies to. Congress that the

~ screening services and protection w1ll be ' equal to or greater than" the level that would be

' provrded by Federal personnel - s ' .

- S. 1447 would authorize the Under Secretary to employ, appoint, dismpllne term1nate
and ﬁx the compensation and terms and conditions of employment of security screening
' personnel 'notwithstanding any other provision of law." Persons employed as aviation security
screeners would be prohibited from striking. In addition, all screening would be required to be
_superv1sed by uniformed TSA personnel who would have the authority to dismiss any screener.

The Under Secretary would be required to assure the screening of all checked baggage at
“all airports as soon as practicable, but no later than 60 days following enactment. Airports that
do not employ explosives detection equipment would be required to screen all baggage using any
* combination of bag matching, manual searches, searches by canine explosive detection units, or
other means approved by the Under Secretary. Explosives detection systems would have to be
- de‘ployed at all airports in the United States no later than December 31, 2002.

, As soon as practicable after enactment, all individuals with access to secured areas of .
~_airports would be required to undergo security screening "that will assure at least the same level
of protection as' ' the screemng of passengers and their baggage. The enrolled bill would require
FAA to establish pilot programs in at least 20 alrports to test emergmg technology for provrding
-access control n secured areas of airports L

The Under Secretary would be -required to establish mandatory procedures under wh1ch
air carriers would use information from government agenc1es to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify approprlate law e
" .enforcement agenc1es and prevent such 1nd1v1duals from boarding aircraft :
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: FederaI'Air .Marshals |

o S 1447 would make the Under Secretary responsrble for the training, supervrsron and
deployment of Federal air marshals. The Secretary would be authorized to require air ‘marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to

present high security risks. Airlines would be requrred to provide seating for air marshals on any l

flight. The Under Secretary could appoint retired law enforcement officers, retired members of
the armed forces, and commercial airline crew members furloughed within one year of -
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the .
required background and fitness qualrﬁcatrons The Under Secretary may also use personnel
from other Federal agencies, after consultation with the heads of those agencres to provrde
marshal service on anon- rermbursable basrs

- ~'Flight Deck Securig

; ~ S. 1447 would require the Federal Ayiation Administration (FAA) to issue an order
prohibiting access to the flight deck by any persons other than members of flight crews,
- mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the -

- door to be locked during flights except for crew access, limiting the provision of door keys to

members of the flight deck crew, and making any other modifications of procedures to ensure the -

_safety and security of a1rcraft The FAA would also be required to 1nvest1gate means of securrng
" maximum feasrble protectron of commuter arrcraft without lockrng doors

Prlots of passenger aircraft would be authorrzed to carry ﬁrearms in the cockpit if the
‘Under Secretary approves, the air carrier approves, and the pilot has received proper training on
_the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
the National Institute of Justice to provide recommendations to the Secretary of Transportatron .
-within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight -
_deck crew members to temporarily incapacitate individuals posing clear and present danger to the
3 safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
“the Secretary could, with the approval of the Attorney General and the Secretary of State,

-~ authorize flight deck crew-membets to carry such weapons while in ﬂlght If the Secretary grants ’

_this authority, the Department would be required to issue rules prescnblng training in the proper.
_-use of the weapon and gurdehnes deﬁnrng the c1rcumstances in Wthh such weapons may be
: used : . '

 Liability Limitations and Exemptions

" The enrolled bill would modify a limitation on liability enacted in the Air Transportation

' Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision |

. limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes
of September 11,2001" to the limits of their liability insurance coverage. The enrolled bill

- would extend this limitation to aircraft manufacturers (including manufacturers of the aircraft or

,‘ any parts or components of the aircraft and their employees and agents), airport owners and -
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operators and 1nd1v1duals or ent1t1es w1th a property interest in the. World Trade Center on
September 11th. However, individuals or entities with a property interest in the World Trade -
~ Center who are determrned by the Attorney General to have defaulted willfully on a contractual
- obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered. -
~ The enrolled bill would also provide that the liability of the City of New York for all claims be

” l1m1ted to the greater of the 01ty s 1nsurance coverage or $3 50 mlllron -

' S. 1447 would exempt law enforcement medlcal ﬁreﬁghtmg, and other personnel :
des1gnated by the Department of Transportatlon who provide or attempt to provide assistance in

- any in-flight emergency from liability in Federal or State courts for any resulting acts or

~omissions unless the a551stance 1s prov1ded in a manner that constrtutes gross negllgence or
-~ willful mlsconduct v ,

S. 1447 would exempt persons who attempt to thwart acts of cnmlnal violence or p1racy

~ on aircraft from damages if they reasonably believed that such acts were occurring or were about
to occur. - Air carriers and their employees would also be exempt from liability where they report .-
* suspicious activities which could be relevant to air p1racy or other potential threats to alrcraft or
passenger safety : :

Passenger and Baggage Screening Fees .

- S. 1447 would require the TSA to impose a fee on airline passengers to pay for specified -

‘costs of providing aviation security services, including salary and other costs of passenger and -
baggage screeners, their supervisors and managers, and Federal law.enforcement personnel »
deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
or $5.00-per one-way trip. To the extent that fees collected from passengers are insufficientto =
cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for
- the difference. The total amount of fees collected annuaily from air carriers could not exceed the -
~“total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues ,
_would be required to be credited as offsetting collections, could be used oonly to provide aviation -
security services, and -would be available until expended. The enrolled bill would authorlze '
‘appropriations of "such sums as may be necessary” for each of FYs 2002-2005 to carry out |
aviation security act1v1t1es 1nclud1ng those activities for whxch the fee revenues. would be

L avarlable

' Speciﬁc Authorizations of ApDrODriations .

The enrolled b111 would authorrze appropnatlons of $500 mllhon for FY 2002 to the
Departmerit of Transportation for. grants to air carriers for fortified cockpit doors and other ‘
" security enhancements. The enrolled bill would authorize appropriations of $50 million for each

~ of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA

- for grants for research, development, testing, and evaluation of technologies that may enhance -
aviation security-in the future. The enrolled bill would also authorize appropriations of $20
- million to TSA for research grants in conjunction with the Defense Advanced Research Projects
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‘ Agency. ‘Finally, the enrolled bill would autho”rize appropriations;‘to rethain available u'nt;ilv o |
~expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-

- airport parking lots, and vendors of on-airfield services to air carriers for the costs of complying = -

with securlty requlrements 1mposed by the FAA or TSA on.or after September 11, 2001.
Conclusmn and Recommendattons

In its views letter the Councﬂ of Economlc Adv1sers states that the enrolled bill "should

- raise security compared to the old system, and allay air traveler fears. The measure is therefore

an important step in restoring confidence in the air travel system." We join the Department of

_- Transportation and the Council of Economic Advisers in recommending approval of S. 1447

Wthh passed the Senate by voice vote and the House by a vote of 410- 9

wzwyyf

| Mitchell E. Damels Jr. o
" Director

. “Enclosures



Attachment

Other Significant Provisions of S. 1447

~ Other Aviation SeCurity E‘nhanceme'n‘ts B
, The enrolled bill would authorrze the Under Secretary for Transportatron Securrty to:
‘ . Require that passenger alrcraft and tralns afford emergency call capablllty

= ‘Provrde for the 1 use of voice stress analy51s blometrrc and other techmques to prevent
’ dangerous persons from boardlng alrcraft

— " Establish a uniform system for 1dent1fymg law enforcement personnel travelmg on
aircraft with ﬁrearms :

PSS Develop, in consultatron w1th the Commrss1oner of the Food and Drug Admmlstratlon
' alternatlve securrty procedures that do not damage medical products '

— - Permit arrlmes to 1mplement trusted passenger programs that use technology to expedrte ‘
screemng ona voluntary bas1s :

- Provrde for the use of technology to enhance commumcatlons among alrport securrty
o personnel about potentlal threats.

Transportation Securitv Perfor'mance Plan :

The enrolled brll would requlre the Secretary and Under Secretary, consistent with the
Governmerit Performance and Results Act (GPRA), to agree-annually on an aviation security -

- performance plan containing measurable goals and objectives covering the succeeding five years.

“The plan would also be required to identify the actions that will be taken to achieve the goals. -
+ The Under Secretary would be required to provide an annual report to Congress detallmg the
_extent to Wthh the goals and objectrves were met

 Airline Antitrust Immunig R o

The enrolled blll would authorlze the Secretary of Transportatlon to approve agreements -
o between two OF moTe air carriers covering flights which both originate and terminate within a
- State if its governor certifies that such agreements are necessary to ensure the continuing ,
- availability of such air transportatiOn within that State. . In order to approve an agreement relating
“to such States, the Secretary would have to find that the State to which it relates has extraordlnary
-air transportation needs and concerns, and that approval of the agreement is in the public interest.
" Such agreements would have to expire on or before October 1, 2002, but could be extended by

" the Secrejary toa. date no later than October 1, 2003



CompenSatiOn of the Chief Operating Ofﬁcer of the Air Trafﬁ‘c Control System B

The enrolled bill would prov1de that the Chlef Operating Officer (COO) for the air traffic
control system be paid at an annual rate determined by the FAA Administrator that could not
- exceed the annual compensation of the President of the United States. Under current law, the. -
; annual rate for the COO is. equal to that of the FAA Admlmstrator o SR

M1scellaneous Prov1srons
Finally, the enrolled’ bill would:

: - »,Requrre Justice Department background checks on al1ens before ﬂ1ght schools can
' “provide them w1th trammg in the operatlons of certaln alrcraft

SR Requlre the F AA to conduct research and development on ways to enhance the detectlon :
h of brolog1cal and chemrcal weapons. -

- Authorize Transportatlon to requrre airports to maximize the use of equlpment to detect
and neutrahze biological and chemical weapons '

o - Requrre a1rlmes to the extent practrcable to give replacement tickets to passengers who o
‘ bought plane tickets on other airlines that subsequently became insolvent or went . -
bankrupt. This prov1sron would not apply to transportatron suspended more than 18
'months after enactment. v : :

e Estabhsh cnmmal penalt1es for 1nterference w1th the performance of a securrty screener's
.. duties. :



'EXECUTIVE OFFICE OF THE PRESIDENT |
COUNCIL OF ECONOMIC ADVISERS
| WASHINGTON, D.C. 20502

November 1_6, 2001

FROM: Mark McClellan

SUBJECT CEA comments on Enrolled b111 S. 1447, Av1at1on Secunty, Conference Agreement '

.The Av1atlon and Transportatron Security Act should raise secunty compared to the old system
and allay air traveler fears. The measure is therefore an important step in restormg confrdence in
‘ the air travel system.. :

' :The bill’s seeurxty screening pilot program and security screening opt-out program, implemented
- after an appropriate delay,‘will allow a side-by-side comparison of alternate screening models.

" These two models, screening by federal employers or screening by private contractors with
* federal oversight, can be evaluated after the pilot program, and therefore provrde an 1mpetus for

‘ ongomg 1mprovements in the air secunty system : '

v ’CYEA recommends that the President sign this blll into law. .

~ Sincerely, k

Matk McClellan



EXECUTIVE OFFICE OF THE PRESIDENT o {
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR
November 17, 2001
MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrol‘led Bill S. 1447 - Aviation and Transportation Security Act
Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsors -

Last Day for Action

November 29,2001 - Thursday. We understand that a signing ceremony is being planned
for Monday, November 19,2001

Purpose .

(1) Establishes Federal responsibility for aviation security, including screening operations
for passenger air transportation, in a new Transportation Security Administration in the -
Department of Transportation; and (2) establishes limitations on the liability of certain entities
for claims arising from the terrorist-related air crashes of September 11, 2001.

- Agency Recommendations

Office of Management and Budget - - .~ Approval

Department of Transportation . Approval (Informally)
Council of Economic Advisers Approval

Department of Commerce No objection (Informally)
Department of Justice ) No objection (Informally)
Department of Labor No objection (Informally) -
‘General Services Administration No objection (Informally)
Office of Personnel Management - No objection (Informally)
Office of National Drug Control Policy No comment (Informally)
Department of State . No response

Department of the Treasury S No response ]

‘Discussion

S. 1447 would make security functions at the Nation's airports the responsibility of the
Federal Government. The most important provisions of the enrolled bill are discussed below.
Certain other significant provisions are noted in an Attachment.



Transportation Security Administration

S. 1447 would create a Transportation Security Administration (TSA) headed by an
Under Secretary of Transportation for Security to be appointed by the President and confirmed by
‘the Senate for a term of five years, The Under Secretary would be responsible for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
. responsibility for civil aviation security functions no later than 3 months after enactment, in
accordance with a schedule developed by the Secretary of Transportation. Based on the
- Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for
any calendar year of no more than 30 percent of his or her annual rate of pay. Until the Under
Secretary takes office, aviation security functions could be carried out by the Secretary or his
des1gnee

The Under Secretary would be responsible for day-to-day Federal aviation security
screening operations, including the hiring and training of all personnel responsible for providing
security screening at U.S. airports. The Under Secretary would be required to work in
conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary liaison for transportation security to the intelligence and law :
enforcement communities. :

The Under Secretary would have the authority to issue, rescind, or revise regulations
necessary to implement the TSA's responsibilities. If the Under Secretary determines that
regulations or security directives must be issued immediately to protect transportation security,
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportation or the Office of Management and Budget. The
Transportation Security Oversight Board (described below) would be required to review
emergency regulations issued by the Under Secretary and either ratify or disapprove them within
30 days of issuance. The Under Secretary, in exercising either regular or emergency regulatory
functions, would be required to consider "as a factor in the final determination" whether the costs
of a regulation are excessive in relation to the increases in security it would provide.

In the event of a national emergency, the Under Secretary would be responsible for
coordinating security for all modes of domestic transportation (including port security),
coordinating the transportation-related responsibilities of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to
Federal agencies and appropriate State and local government agencies of threats to
transportation. The Secretary of Transportation would define the circumstances under which
these emergency functions would be exercised, and would supervise and direct the Under
Secretary's performance of them. '

The Under Secretary would be required to give "great weight" to the views of the
National Transportation Safety Board in taking any transportation security action that could
affect safety. The Under Secretary would also be prohibited from taking any aviation security
action if the FAA Administrator notifies the Under Secretary that "the action could adversely
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affect the airworthiness of an aircraft.” The TSA would be subject to the FAA personnel and -
acquisition management systems, but these systems could be modified as the Under Secretary
considers appropriate. The TSA would be subject to the Inspector General Act and other laws
relating to the authority of the Department of Transportation's Inspector General.

Transportation Security Oversight Board

The enrolled bill would create a Transportation Security Oversight Board that would be
required to meet at least quarterly to facilitate coordination of intelligence, security, and law
enforcement activities affecting transportation. The Board would be chaired by the Secretary of
- Transportation ot his designee and would also include the Attorney General, the Director-of -
Central Intelligence, the Secretary of Defense, and the Secretary of the Treasury, or their '
designees, and two members designated by the President to represent the National Security
Council and Office of Homeland Security. S. 1447 would also require the Board to explore the
technical feasibility of developing a common database of individuals who may pose a threat to
transportation or national security. As noted above, the Board would also be required to review
‘emergency regulations 1ssued by the Under Secretary and elther ratlfy or disapprove them within
' 30 days of issuance. :

Aviation Security Screening

S. 1447 would require the Under Secretary to provide for the screening of all passengers
and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard
an aircraft in air transportation. The Under Secretary would be required to designate a Federal
Security Manager at each airport in the United States that is part of the United States air

transportation system who would be responsible for overseeing the screening of all passengers
and property at airports. The Under Secretary would also be required to order the deployment of
Jaw enforcement personnel authorized to carry firearms at all screening locations within airports.
Law enforcement officers of the TSA would be authorized to carry firearms and make arrests, -
subject to guidelines issued by the Under Secretary in consultation with the Attorney General.

Within 30 days of enactment, the Under Secretary would be required to establish
qualification standards for security screening personnel. Such qualifications would have to
include United States citizenship, and other minimum standards established by the enrolled bill,
including the ability to read, speak and write English. The Under Secretary would also be
required to establish a program for hiring (including background investigations and pre-
employment tests) and training aviation security screeners.

Upon assuming resp0n51b1htyvfor civil aviation security, the Under Secretary would be
authorized to assume the existing responsibilities of air carrier contracts for passenger screening,
subject to payment of adequate compensation to parties to the contracts. The Under Secretary
could also enter into agreements with air carriers to transfer these contracts to the Federal
Government prior to the Under Secretary taking responsibility for the function. These transfers
could occur no later than 90 days after enactment; for any contract, the Under Secretary may
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enter into an agreement for one 180-day period that could be extended for one 90-day period. - In
recognition of the assumption of the financial costs of security screening by the TSA, air carriers
could enter into agreements with the Under Secretary for transfer of ownership at no cost to the
Federal Government of any personal property, equipment, supplies, and other material that the
Under Secretary determines to be useful for performing security screening at U.S. airports.

Within one year of enactment, the Under Secretary would be required to deploy a
sufficient number of Federal screeners and other law enforcement and security personnel to
conduct the screening of all passengers and property at all airports that are part of the U.S. air
transportation system, and would have to certify to Congress that this requirement has been met.
During the ensuing two years, the Under Secretary would be required to implement a pilot
program under which a maximum of five airports (including no more than one from each of five
airport security risk categories defined by the Under Secretary) would be permitted to implement
pilot projects under which private contractors would be hired to perform aviation security
screening. Beginning three years after enactment, the Under Secretary would be authorized to
approve any application by an airport to have aviation security screening performed by a
qualified U.S.-owned private screening company under a contract with the TSA. The Under
Secretary could enter into such a contract only if he determines and certifies to Congress that the
screening services and protection will be "equal to or greater than" the level that would be
provided by Federal personnel. '

S. 1447 would authorize the Under Secretary to employ, appoint, discipline, terminate,
and fix the compensation and terms and conditions of employment of security screening
personnel "notwithstanding any other provision of law." Persons employed as aviation security
screeners would be prohibited from striking. In addition, all screening would be required to be
supervised by uniformed TSA personnel, who would have the authority to dismiss any screener.

The Under Secretary would be required to assure the screening of all checked baggage at
all airports as soon as practicable, but no later than 60 days following enactment. Airports that
do not employ explosives detection equipment would be required to screen all baggage using any
combination of bag matching, manual searches, searches by canine explosive detection units, or
- other means approved by the Under Secretary. Explosives detection systems would have to be
deployed at all airports in the United States no later than December 31, 2002.

As s00n as practicable after enactment, all individuals with access to secured areas of

~ airports would be required to undergo security screening "that will assure at least the same level
of protection as" the screening of passengers and their baggage. The enrolled bill would require
FAA to establish pilot programs in at least 20 airports to test emerging technology for providing
access control in secured areas of airports.

The Under Secretary would be required to establish mandatory procedures under which
air carriers would use information from government agencies to identify individuals on passenger
lists who may be threats to civil aviation or national security and would notify appropriate law
enforcement agencies and prevent such individuals from boarding aircraft.

\ -4-



.Federal Air Marshals

'S. 1447 would make the Under Secretary responsible for the training, supervision, and
deployment of Federal air marshals. The Secretary would be authorized to require air marshals
on all flights, and required to assign air marshals to every flight determined by the Secretary to
present high security risks. Airlines would be required to provide seating for air marshals on any
flight. The Under Secretary could appoint retired law enforcement officers, retired members of
the armed forces, and commercial airline crew members furloughed within one year of
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the
required background and fitness qualifications. The Under Secretary may also use personnel
from other Federal agencies, after consultation with the heads of those agencies, to provide
marshal service on a non-reimbursable basis. |

Flight Deck Security

S. 1447 would require the Federal Aviation Administration (FAA) to issue an order
prohibiting access to the flight deck by any persons other than members of flight crews,
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the
door to be locked during flights except for crew access, limiting the provision of door keys to
members of the flight deck crew, and making any other modifications of procedures to ensure the
safety and security of aircraft. The FAA would also be required to investigate means of securing
maximum feasible protection of commuter aircraft without locking doors.

Pilots of passenger aircraft would be authorized to carry firearms in the cockpit if the
Under Secretary approves, the air carrier approves, and the pilot has received proper training on
the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require
the National Institute of Justice to provide recommendations to the Secretary of Transportation
within 90 days of enactment regarding less-than-lethal weaponry that could be used by flight
deck crew members to temporarily incapacitate individuals posing clear and present danger to the
safety of aircraft, passengers, or individuals on the ground. Based upon these recommendations
the Secretary could, with the approval of the Attorney General and the Secretary of State,
authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants
this authority, the Department would be required to issue rules prescribing training in the proper
use of the weapon and guidelines defining the circumstances in which such weapons may be
used. :

Liability Limitations and Exemptions

The enrolled bill would modify a limitation on liability enacted in the Air Transportation .
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision
limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes
of September 11, 2001" to the limits of their liability insurance coverage. The enrolled bill

- would extend this limitation to aircraft manufacturers (including manufacturers of the aircraft or

any parts or components of the aircraft and their employees and agents), airport owners and
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operators, and individuals or entities with a property interest in the World Trade Center on
September 11th. However, individuals or entities with a property interest in the World Trade
Center who are determined by the Attorney General to have defaulted willfully on a contractual
obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered.
The enrolled bill would also provide that the liability of the City of New York for all claims be
limited to the greater of the city's insurance coverage or $350 million.

S. 1447 would exempt law enforcement, medical, firefighting, and other personnel
designated by the Department of Transportation who provide or attempt to provide assistance in
any in-flight emergency from liability in Federal or State courts for any resulting acts or
omissions unless the assistance is provided in a manner that constitutes gross negligence or
willful misconduct. : -

S. 1447 would exempt persons who attempt to thwart acts of criminal violence or piracy
on aircraft from damages if they reasonably believed that such acts were occurring or were about
to occur. Air carriers and their employees would also be exempt from liability where they report -
suspicious activities which could be relevant to air piracy or other potential threats to aircraft or
passenger safety. '

Passenger and Baggage Screening Fees

S. 1447 would require the TSA to impose a fee on airline passengers to pay for specified
costs of providing aviation security services, including salary and other costs of passenger and
baggage screeners, their supervisors and managers, and Federal law enforcement personnel
deployed at airport security screening locations. The fee could not exceed $2.50 per enplanement
or $5.00 per one-way trip. To the extent that fees collected from passengers are insufficient to
cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for
the difference. The total amount of fees collected annually from air carriers could not exceed the
total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues
would be required to be credited as offsetting collections, could be used only to provide aviation -
security services, and would be available until expended. The enrolled bill would authorize
appropriations of "such sums as may be necessary" for each of FYs 2002-2005 to carry out
aviation security activities, including those activities for which the fee revenues would be
available. o

Specific Authorizations of Appropriations

» The enrolled bill would authorize appropriations of $500 million for FY 2002 to the
Department of Transportation for grants to air carriers for fortified cockpit doors and other
security enhancements. The enrolled bill would authorize appropriations of $50 million for each
of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA
for grants for research, development, testing, and evaluation of technologies that may enhance

. aviation security in the future. The enrolled bill would also authorize appropriations of $20

million to TSA for research grants in conjunction with the Defense Advanced Research Projects
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Agency. Finally, the enrolled bill would authorize appropriations, to remain available until
expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on-
airport parking lots, and Vendors of on-airfield services to air carriers for the costs of complying
with security requirements imposed by the FAA or TSA on or after September 11, 2001.

Conclusion and Recommendations

)

In its views letter, the Council of Economic Advisers states that the enrolled bill "should
raise security compared to the old system, and allay air traveler fears. The measure is therefore
an important step in restoring confidence in the air travel system." We join the Department of
Transportation and the Council of Economic Advisers in recommending approval of S. 1447,
which passed the Senate by voice vote and the House by a vote of 410-9.

way/ o

Mitchell E. Daniels, Jr.
Director

Enclosures




Attachment

Other Significant Provisions of S. 1447

Other Aviation Security Enhancements

The enrolled bill would authorize the Under Secretary for Transportation Security to:
- Require that passenger aircraft and trains afford emergency call capability.

- Provide for the use of voice stress analysis, biometric, and other techmques to prevent ’
dangerous persons from boardlng aircraft.

- Establish a uniform system for identifying law enforcement personnel traveling on
aircraft with firearms.

- Develop, in consultation with the Commissioner of the Food and Drug Administration, '
~ alternative security procedures that do not damage medical products.

- Permit airlines to implement trusted passenger programs that use technology to expedite
screening on a voluntary basis.

- Provide for the use of technology to enhance communlcatlons among airport security
personnel about potential threats. :

TranSportation Security Performance Plan

The enrolled bill would require the Secretary and Under Secretary, consistent with the
Government Performance and Results Act (GPRA), to agree annually on an aviation security
performance plan containing measurable goals and objectives covering the succeeding five years.
The plan would also be required to identify the actions that will be taken to achieve the goals.
The Under Secretary would be required to provide an annual report to Congress deta111ng the
-~ extent to which the goals and objectives were met.

Airline Antitrust Immunity

The enrolled bill would authorize the Secretary of Transportation to approve agreements -
between two or more air carriers covering flights which both originate and terminate within a
State if its governor certifies that such agreements are necessary to ensure the continuing
availability of such air transportation within that State. In order to approve an agreement relating
to such States, the Secretary would have to find that the State to which it relates has extraordinary
~ air transportation needs and concerns, and that approval of the agreement is in the public interest.

Such agreements would have to expire on or before October 1, 2002, but could be extended by
the Secretary to a date no later than October 1, 2003.



Compensation of the Chief Operating Officer of the Air Traffic Control System

The enrolled bill would provide that the Chief Operating Officer (COO) for the air traffic
control system be paid at an annual rate determined by the FAA Administrator that could not
exceed the annual compensation of the President of the United States. Under current law, the
annual rate for the COO is equal to that of the FAA Administrator.

Miscellaneous Provisions
Finally, the enrolled bill would:

- Require Justice Department background checks on aliens before flight schools can
provide them with training in the operations of certain aircraft.

- Require the FAA to conduct research and deyélopr’nent on ways to enhance the detection
of biological and chemical weapons.

—  Authorize Transportation to require airports to maximize the use of equipment to detect
and neutralize biological and chemical weapons.

- Require airlines, to the extent practicable, to give replacement tickets to passengers who
bought plane tickets on other airlines that subsequently became insolvent or went
bankrupt. This provision would not apply to transportation suspended more than 18
months after enactment. :

— Establish criminal penalties for interference with the performance ofa securlty screener's
duties.
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WhTE HOUSE ‘STAFFING MEMORANDUM

Date 11- 17-01 : ACTION/CC‘JCURREMCEICOMMENT DUE BY: 11-18-01’ 5:00 PM

: ENROLLED BILL S.1447 -- AVIATION AND TRANSPORTAT!ON SECURITY ACT
Subject:: SPONSOR -- SEN. HOLLINGS (D) SOUTH CAROLINA AND 30 COSPONSORS
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o JdIM JUKES X53458. THANK YOU '
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Harriet E. Miers
Assistant to the President
and Staff Secretary
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_ EXECUTIVE OFFICE OF THE PRESIDENT
OFFI(;E OF MANAGEMENT AND BYLIJDGETY :
: WAS’HINGTON,‘ D.C. - 20503 v

o rHE DlREeroR
November 17 2001
MEMORANDUM FOR THE PRESIDENT

SUBJECT: ~Enrolled Bill S. 1447 - Aviation'and Transportation Security Act
S Sponsor - Sen. Hollings (D) South Carolina and 30 cosponsors -

“ Last Dav for ActiOn ’

: November 29 2001 - Thursday. We understand that a srgnmg ceremony 1s belng planned o
~for Monday, November 19, 2001.. : : , _ :

'ngose ‘
(1) Establishes Federal respons1b1l1ty for avratlon securlty, including screemng operatrons ~
~for passenger air transportation, in a new ‘Transportation Security Administration in the
Department of Transportation; and (2) establrshes limitations on the liability of certain entities

sy for cla1ms arising from the terro_rlst related air crashes of September 11,2001.-

- Agency Recommendations

- Office of Management and Budget -~ o Approval R }
Department of Transportatlon i o Approval (Informally) L
~ Council of Economic Advisers .~ Approval ERRR
Department of Commerce =~ = ~No objection (Informally)
Department of Justice - . .. Noobjection (Informally)
- Departmentof Labor =~ - No objection (Informally)-
General Services Admmlstratron : S ~ No objection (Informally) =
- Office of Personnel Management ' Co No.objection (Informally) -
- Office of National Drug Control Policy  ~ - -~ No comment (Informalty) -
. Department of State - o - No response B ,
Department of the Treasury -~~~ "+ Noresponse .. %
Discussion

S. 1447 would make security functrons at the Natlon s alrports the responsrbrhty of the
Federal Government. The most important provisions of the enrolled brll are drscussed below.
Certam other s gmﬁcant provisions are noted in an Attachment ’ :




Transportation Securitv Administration

S 1447 would create a- Transportatlon Securlty Admlmstratron (TSA) headed by an -
‘Under Secretary of Transportation for Security to be-appointed by the President and confirmed by
. the Senate for a term of five years.. “The Under Secretary would be responsrble for overseeing the
Department's transportation security efforts for all modes of transportation, and would assume
responsibility for civil aviation security functions no later than 3 months after enactment, in,
accordance with a schedule developed by the Secretary of Transportation. Based onthe . ¢
Secretary's evaluation of his or her performance, the Under Secretary could receive a bonus for I ‘
any calendar year of no more than 30 percent of his or her annual rate of pay.- Until the Under - |
Secretary takes office, av1at10n security functions. could be carried out by the Secretary or his '
designee. : :

_, The Under Secretary would be resp0n51ble for day to-day Federal aviation securlty
screening operations, including the hiring and training of all personnel responsible for providing
“security screening at U.S. airports. The Under Secretary would be required to work in
conjunction with the FAA Administrator on all actions affecting aviation safety or air carrier
operations and to serve as primary liaison for transportatlon security to the 1ntelhgence and law
enforcement communities. : :

The Under SeCretary would have the authority to issue, rescind, or revise regulations

- necessary to implement the TSA's responsibilities If the Under Secretary determines that -

‘regulations or security directives must be issued 1mmediately to protect transportation security, .
he or she would be authorized to do so without notice and comment, a cost-benefit analysis, or
prior approval of the Secretary of Transportation or the Office of Management and Budget. The
Transportation Security Oversight Board (described below) would be required to review
emergency regulations issued by the Under Secretary and either ratify or disapprove them within
30 days of issuance. The Under Secretary, in exercising either regular or emergency regulatory -
functions; would be required to consider "as a factor in the final determination” whether the costs

- of a regulation are excessive in relation to the i increases in securlty it would provide.

- In the event of a national emergency,.the Under Secretary would be responsible for
- coordinating security for all modes of domestic transportation (including port security),

coordinating the transportation-related responsibilities of all Federal non-military agencies,
establishing uniform emergency transportation standards and practices, and providing notice to.
Federal agencies and appropriate State and local government agencies of threats to
transportatron The Secretary of Transportation would define the circumstances under which
these emergency functions would be exercised, and would superv1se and dlrect the Under
Secretary s performance of them. S

The Under Secretary would be required to give "great welght" to the views of the
National Transportation Safety Board in taking any transportation security action that could
affect safety. The Under Secretary would also be prohibited from taking any aviation security -
action if the FAA Administrator notifies the Under Secretary that "the action could adversely
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'affect the alrworthlness of an aircraft." The TSA would be subject to the FAA personnel and -
"acquisition management systems, but these systems could be modified as the Under Secretary
~ considers appropriate. The TSA would be subject to-the Inspector General Actand other laws
relatmg to, the authorrty of the Department of Transportatron s Inspector General.

;Transportatron Securitv Overs1ght Board =

The enrolled brll would create a Transportatron Securrty Oversrght Board that would be '

requlred to meet at least quarterly to facilitate coordination of - 1ntellrgence security, and law
enforcement activities affecting transportation. The Board would be chaired by the Secretary of

~ Transportation or his designee and would also include the Attorney General, the Director of

‘ Central Intelllgence the Secretary of Defense, and the Secretary of the Treasury, or the1r

';Councrl and Ofﬁce of Homeland Securlty S 1447 would also requlre the Board to explore the
 technical feasibility of developing a common database of individuals who may pose a threat to

transportation or natlonal security. As noted above, the Board would also be required to review -
emergency regulatlons issued by the Under Secretary and erther ratlfy or drsapprove them w1th1n _

30 days of 1ssuance

Aviation Security Screening

, S. 1447 would require the Under Secretary to provide for the SCreening of all‘passeng»ers |
. and property, including carry-on and checked baggage, U.S. mail, and other cargo carried aboard

an aircraft in air transportation. - The Under Secretary would be required to designate a Federal
~ Security Manager at each airport in the United States that is part of the United States air -
~transportation system who would be responsrble for overseeing the screening of all passengers

and property at airports. The Under Secretary would also be required to order the deployment of
- law enforcement personnel authorized to carry firearms at all screenmg locations within airports.

" Law enforcement officers of the TSA would be authorized to carry firearms and make arrests,
‘ subj ect to gurdellnes issued by the Under Secretary in consultatron w1th the Attomey General.

Wrthm 30 days of enactment, the Under Secretary would be requlred to establrsh B
‘ quallﬁcatlon standards for security screening personnel. Such qualifications would have to

include United States crtlzenshlp, and other minimum standards established by the enrolled brll o

* including the abllxty to read, speak and write Engllsh The Under Secretary would also be
required to establish a program for h1r1ng (including background mvestlgatlons and pre- .
,employment tests) and trammg aviation securrty screeners.. :

v Upon assummg respon51b111ty for crvrl aviation securlty, the Under Secretary would be
authorized to assume the existing responsibilities of air carrier contracts for passenger screemng,

subject to payment of adequate compensation to parties to the contracts. The Under Secretary

- could also ‘enter into agreements with air carriers to transfer these contracts to the Federal -

- Government prior to the Under Secretary taking responsibility for the functlon These transfers

" could occur no later than 90 days after enactment; for any contract the Under Secretary may
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~enter into an agreement for one 180- day period that could be extended for one 90-day period. ‘ln
B recognmon of the assumptlon of the financial costs of security screening by the TSA, air carriers

could enter into agreements with the Under Secretary for transfer of ownership at no cost to the

Federal Government of any personal property, equipment, supphes and other material that the
‘ Under Secretary deterrmnes to be useful for performmg secur1ty screenmg at U.S. airports.

‘Within one year of enactment, the Under Secretary would be required to deploy a’

sufficient number of Federal screeners and other law enforcement and security personnel to
-conduct the screening of all passengers and property atall airports that are part of the U.S. air

transportation system, and would have to certify to Congress that this requirement has been met :
During the ensuing two years, the Under Secretary would be required to implement a pilot -

~ program under which a maximum of five airports (including no more than one from each of five

airport security risk categories defined by the Under Secretary) would be permitted to-implement
pilot projects under which private contractors would be hired to perform aviation security
screening. Beginning three years after enactment, the Under Secretary would be authorized to -
approve any application by an airport to have avratron securlty screening performed by a '

2 qualified U.S.-owned private screening company under a contract with the TSA,” The Under

Secretary: could enter into such a contract only if he determines and certifies to Congress that the

" screening services and protection will be ' equal to or greater than" the level that would be
~ provided by Federal personnel :

S 1447 would authorrze the Under Secretary to employ, appomt drscrplme termmate

. and fix the compensation and terms and conditions of employment of security screening 5
- personnel ' notwrthstandmg any other provision of law." Persons employed as aviation security

screeners would be prohibited from striking. In addrtlon all screening would be required to be

: superv1sed by unlformed TSA personnel who would have the authorlty to dismiss any screener.

The Under Secretary would’ be requ1red to assure the screemng’of all checked baggage at
all airports as-soon as practicable, but no later than 60 days following enactment. Airports that

'do not employ explosives detection equipment would be required to screen all baggage us1ng any* ‘
_combination of bag matching, manual searches, searches by canine explosive detection units, or .
~ other means approved by the Under Secretary; Explosives detectlon systems would have' to be

deployed at all alrports m the Umted States no later than December 31, 2002

As soon as practrcable after enactment all 1nd1v1duals w1th access to secured areas of

_ vairports would be requlred to undergo security screening "that will assure at least the same level

of protection as" the screening of passengers and their baggage. The enrolled bill would require

FAA to establish pilot programs in at least 20 axrports to test emerging technology for prov1d1ng o

access control in secured areas of alrports

The Under Secretary would be requ1red to establrsh ‘mandatory procedures under Wthh

*_air carriers would use information from government agencies to identify individuals on passenger {
~lists who may be threats to civil aviation or national security and would notify appropr1ate law
enforcement agencies and prevent such 1nd1v1duals from boarding aircraft. - :

4




 Federal A Marshals =

'S. 1447 would make the Under Secretary responsrble for the tramlng, supervision, and '
K deployment of Federal air marshals. The Secretary would be authorized to require air marshals
- on all flights, and required to assign air marshals to every flight determined by the Secretary to
~ present high security risks. Airlines would be required to provide seating for air marshals on any
flight. The Under Secretary could appoint retired law enforcement officers, retired members of
“the armed forces, and commercial airline crew. members furloughed within one year of
September 11, 2001, as Federal air marshals, regardless of age, if they otherwise meet the :
required background and fitness qualifications. The Under Secretary may also use personnel
- from other Federal agencies, after consultation with the heads of those agencies, to provrde 3
marshal service on a non- rermbursable ba31s :

Fllght Deck Securrty o

S. 1447 would requrre the Federal Avratron Admrmstratlon (FAA) to 1ssue an order

- prohibiting access to the flight deck by any persons other than members of flight crews,
mandating strengthened flight deck doors and locks on major air-carrier flights, requiring the
door to be locked during flights except for crew access, limiting the provision of door keys to )
members of the flight deck crew, and making any other modifications of procedures to ensure the - =
safety and security of aircraft. The FAA would also be required to investigate means of securmg
fmaxrmum fea51ble protection of commuter aircraft without lockmg doors :

| Prlots of passenger arrcraft would be author1zed to carry ﬁrearms in the cockplt if the
~ Under Secretary approves, the air carrier approves, and the pilot has received proper training on

" the use of the firearm as determined by the Under Secretary. In addition, S. 1447 would require

~ the National Institute of Justice to provide recommendations to the Secretary of Transportation -
‘within 90 days of enactment regarding less-than- lethal weaponry that could be used by flight
deck crew members to temporarily 1ncapac1tate 1nd1v1duals posing clear and present danger to the
safety of aircraft, passengers, or individuals on the ground Based upon these recommendations

- the Secretary could, with the approval of the Attorney General and the ‘Secretary of State,

authorize flight deck crew-members to carry such weapons while in flight. If the Secretary grants
~_this authority, the Department would be required to issue rules prescribing training in the proper -
"~ useof the weapon and guldelmes deﬁnmg the c1rcumstances in which such weapons ‘may be
- .used. - : -

Liability Limitations and Exemptions

o ~ The enrolled bill would modify a limitation on liability enacted in the Air Transportation .
Safety and System Stabilization Act (P.L. 107-42, enacted September 22, 2001). That provision -

limited the liability of air carriers for all claims "arising from the terrorist-related aircraft crashes

of September 11, 2001" to the limits of their liability i insurance coverage The enrolled bill

~ would extend this limitation to aircraft manufacturers (mcludmg manufacturers of the aircraft or -

any parts or components of the alrcraft and therr employees and agents) arrport owners and - '



operators, and individuals.or entities with a property interest in the World Trade Center on ‘

. 'September 11th. However, individuals or entities with a property interest in the World Trade =
.~ Center who are determined by the Attorney General to have defaulted willfully on a contractual

. obligation to rebuild or assist in the rebuilding of the World Trade Center would not be covered. - l
- The enrolled bill would also provide that the liability of the City of New York for all claims be
limited to the greater of the crty s 1nsurance coverage or $350 mrllron

S 1447 would exempt law enforcement, medrcal ﬁreﬁghtrng, and other personnel
‘de51gnated by the Department of Transportatlon who provide or attempt to provide assistance 1n
~ -any in-flight emergency from liability in Federal or State courts for any resulting acts or - N
~* omissions unless the as51stance is prov1ded ina manner that constitutes gross neghgence or
- willful misconduct. - : : : :

, S 1447 would exempt persons who attempt to thwart acts’ of criminal violence or plracy L
“on aircraft from damages if they reasonably believed that such acts were occurring or were about
to occur. Air carriers and their employees would also be exempt from liability where they report .
- suspicious activities which could be relevant to air p1racy or other potentral threats to alrcraft or
, passenger safety :

: Passenger and Baggage Scre‘ening' Fees -

‘ 'S. 1447 would requrre the TSA to 1mpose a fee on arrlrne passengers to pay for specrﬁed

- costs of providing aviation security services, including salary and other costs of passenger and
" baggage screeners, their supervisors and managers; and Federal law enforcement personnel

- deployed at alrport security screening locations. The fee could not exceed $2.50 per enplanement'
oor $5.00 per one-way trip. To the extent that fees collected. from passengers are insufficient to'
cover the total amount of these costs, TSA may impose an additional fee on air carriers to pay for

" the difference. The total amount of fees collected annually from air carriers could not exceed the

~ total amount spent by all air carriers in calendar year 2000 for screening activities. Revenues

" would be required to be credited as offsetting collections, could be used orly to provide aviation

security services, and would be available until expended.. The enrolled bill would authorize - '

: approprratrons of "such sums as may be necessary" for each of FYs 2002-2005 to carry out
aviation securrty activities, 1ncludmg those actrvrtres for whrch the fee revenues would be
ava1lable : ' :

!

Specrfrc Authonzatrons of ADDronrratrons

The enrolled brll would authorrze approprlatrons of $500 mrllron for FY 2002 to the
Department of Transportation for grants to air carriers for fortified cockprt doors and other
* security enhancements. The enrolled bill would authorize approprlatrons of $50 million for each
~ of FYs 2002 through 2006 and such sums as may be necessary for each year thereafter to TSA -
“for grants for research, development, testing, and evaluation of technologies that may enhance
_aviation security in the future. The enrolled bill would also authorize appropriations of $20 e
- 'mrlhon to TSA for research grants in conjunctron with the Defense Advanced Research PI‘O_]GCtS .

6



Agency. Finally, the enr_olled bill would authorize 'appr'opr,iations; to remain available until

~expended, for FYs 2002 and 2003 of a total of $1.5 billion to reimburse airport operators, on- -~ .
airport parking lots, and vendors of on-airfield services to air carriers for the costs of complying ~

e 'w1th security requrrements 1mposed by the FAA or TSA on or after September 1, 2001

‘ ‘Conc]us1on and Recommendatrons -

In its views letter the Councrl of Economic Adv1sers states that the enrolled bill "should

.- raise securrty compared to the old system, and allay air traveler fears. The measure is therefore

‘an important step in restoring confidence in the air travel system." We join the Department of :
" Transportation and the Council of Economic Advisers in’ recommending approval of S. 1447
which passed the Senate by voice vote and the House by a vote of 410 9

wa%

- Mitchell E. Damels Jr
Drrector ~

“Enclosures



- Attachment
~ Other Significant Provisions of S. 1447

© Other Aviation S‘ecurity Enhancements
- The enrolled bill would authorize the Under Secretary for Transportatlon Security to: -
i Requirethat passenger. aircraft :and trains afford emer’gency call capability.

— Prov1de for the use of voice stress analysrs b1ometr1c and other techmques to prevent
R dangerous persons from boardmg a1rcraft :

g Estabhsh a umform system for 1dent1fy1ng law enforcement personnel travellng on
- aircraft with ﬁrearms : : :

X - Develop, in consultatron with the Commrss1oner of the Food and Drug Admmrstratlon
‘ _-altemat1ve securlty procedures that do not damage medlcal products ‘ '

B Permit alrhnes to 1mplement trusted passenger programs that use technology to expedlte o
: screenmg ona voluntary basrs : :

'~ Provide for the use of technology to enhance commun1cat10ns among arrport secur1ty
personnel about potential | threats e : :

: Transportatron Secur1g Performance Plan -

. " The enrolled bill would requlre the Secretary and Under Secretary, consistent with the |
“ Government Performance and Results Act (GPRA), to agree annually on an aviation security

- performance plan containing measurable goals and object1ves covering the succeeding five years B

. The plan would also be required to identify the actions that will be taken to achjeve the goals.
‘The Under Secretary would be requ1red to provide an annual report to Congress detarhng the
extent to which the goals and objectlves were met. : g

‘Airline Antitru’st Immunig e
 The enrolled bill would authorize the Secretary of Transportation to approve agreernents :

between two or more air carriers covering flights which both originate and terminate withina -
State if its governor certifies that such agreements are necessary to ensure the continuing -

" availability of such air transportation within that State. In order to approve an agreement relatlng S
to such States, the Secretary would have to find that the State to which it relates has extraordinary

air transportatron needs and concerns, and that approval of the agreement is in the public 1nterest
Such agreements would have to expire on or before October 1, 2002 but could be extended by
o fthe Secretary to a date no later than October 1, 2003.



= Compen'sation of the Chief Onerating Ofﬁéer of the Air Traffic Control ‘Svstern

- The enrolled blll would provrde that the Chref Operatmg Ofﬁcer (COO) for the air trafﬁc
control system be paid at an annual rate determined by the FAA Administrator that could niot 4

4

~exceed the annual compensation of the President of the United States. Under current’ law the Yo o

annual rate for the COO is equal to that of the FAA Admlnlstrator , o - e

'MlscellaneousProwsmns e C o B R IR

'Flnally, the enrolled brll would

- L Requrre Justlce Department background checks on allens before flight schools can-
e prov1de them w1th training 1n the operatrons of certam aircraft.

Eey ’Requrre the FAA to conduct research and development on ways to enhance the detectron i
' of blologlcal and chemical weapons :

- Author1ze Transportatron t0 requ1re a1rports to ma)umrze the use of equ1pment to detect
~and neutrahze blolog1cal and chemical weapons :

~ Requlre alrhnes, to ;the extent pract1cable, to give replacement tickets to passengers who =
bought plane tickets on other airlines that subsequently became insolvent or went - '
- bankrupt. This. provision would not apply to: transportat1on suspended more than 18
months-after enactment Sl , ,

= Estabhsh cr1m1nal penalt1es for 1nterference w1th the performance of a secunty screener 5 .
' duties. : : : .



 EXECUTIVE OFFICE OF THE PRESIDENT
: - COUNCIL OF ECONOMIC ADVISERS
L "WASHINGTON, D.C. 20502 - ’

~ November 16, 2001

 FROM:  Mark McClellan

- » SUBJECT CEA comments on Enrolled b111 S. 1447 Av1at10n Securlty, Conference Agreement .

| - The Aviation and Transportatlon Securlty Act should raise secunty compared to the old system :
and allay air traveler fears ‘'The measure is therefore an 1mportant step in restormg confldence in
- the air travel system ~ S . ‘

The blll’s security screening pilot program and‘sec‘urity screening opt-out program, implemented - -

after an appropriate delay, will allow a side-by-side comparison of alternate screening models.

_~ These two models, screening by federal employers or screening by private contractors with .

- federal oversi ght can be evaluated after the pilot program, and therefore provide an 1mpetus for -
: ongomg improvements in the air secunty system : Lo

CEA recommen_ds that the President sign th1s bill rnto law.

5 Sincerely, :

* Mark McClellan
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