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Attachment 

Other Provisions ofH.R. 3763 

Criminal Penalties and Related Provisions 

Altering, Destroying, or Falsifying Documents.·, Anyone who knowingly alters, destroys, 
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any 
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a 
fine, imprisonment for up to 20 years, or both. 

Any accountant who conducts an audit of a public company would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
providing an opportunity for comment, rules relating to the retention of relevant records 
connected to an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or 
regulation to maintain, or refrain from destroying, any document. 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection 
with certain Federally registered securities or obtain, by means of false pretenses, any money or 
property in connection with the purchase or sale of these securities, would be subject to a fine or 
imprisonment for up to 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
or conspires to commit any criminal fraud offense against the United States would be subject to 
the same penalties as those prescribed for the offense itself. 

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who commits :tnail or wire fraud when the violation does not 

· affect a financial institution. (Persons who commit violations that affect fina:qcial institutions are 
subject to up to 30 years imprisomnent under current law.) 

Pension Fraud. The erirolled bill would increase the maximunt.finesfor'pension fraud 
violations under the Employee Retirement Income Security.Act of 1974 from $5,000 to 
$100,000, and increase the maximum period of imprisonment from one year to 10 years. 

Financial Reports. Anyone who certifies anyfinancial statement knowing that the 
periodic report accompanying the statement does not comport with all the requirements of the 
law would be subject to a fine of up to $1 million or imprisonment forup to ten years, or both. A 
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up 
to 20 years, or both. 



-------------~-----------------

Tampering with a Record or Otherwise Impeding an OfficiaLProceeding. The emolled 
bill would provide that_anyorte who corruptly: (1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with.the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2)otherwise obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment 
for up to 20 years, or both. 

False Statements to SEC The_emolled bill would increase the maximumpenalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 
million in fines, and from 10 years to 20 years in prison. The emqlled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 
to $25 million. 

Debts Nondischargeable iflncurredin Violation ofSecurities Fraud Laws. The emolled 
bill would prohibit individuals fromusingbankruptcy laws to discharge debts arising from any 
court or administrative order or from any settlement agreement entered into by the debtor forthe 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in connection with the purchase or sale of any security. 

Retaliation Against Informants and Whistleblower Protections. The emolled bill would 
provide that anyone who knowingly, with theintentto retaliate,takes any action harmful to any -
person, including interference with the lawful employment or livelihood of that person, for 
providing to_ a law enforcement officer any truthful information relating to the commission or 
possible commission of a Federal offense, would be subject to a fine, imprisonment for up to ten 
years, or both. 

The emolled bill wouldprol1ibi,tahy officer, employee, contractor, supcontractor, or 
agent of a company from dischargi11g, de1noting, suspending,threatening, harassing,_ or in any 
other manner discriminating agai1ist al1y employee because of any lawful act ?one by the 
employee: ( 1) to assist in an inve<stigation reg~i;ding any condu_ct whichthe elµplqyee reasonably 
believes constitutes a violation of any SECrnfo, or anyFed~ral secttrities frau<:flaw, when the 
investigation is conducted by a Federalregulafg1:yor law enforce111entagency, by Co11gress, or 
by a person with supervisory authority over the, employee; or (2) tcr assist1n a prnce~ding filed or 
about to be filed relating to an allegedviolationof any SEC rule 6r Fe~end 9ecurities fraud law. 
Any person who alleges discharge orother cliscrimination because ofhisor her action could seek 
relief by: (1) filing a complaint with the Secretary ofJ .. abor; p:r (2} if the-$ecretary has not issued 
a final decision within 180 days of the filing of the complaint, bringing an action at law or equity 
for de nova review in the appropriate di.strict court of the United Sta:te9. 
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SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a 
Federal district court for a temporary order requiring a public company to esci;:ow payments in an 
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful 
investigation involving possible violations of Federal securities laws, that the public company is 
likely to make extraordinary payments to its directors, officers, partners, controlling persons, 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would requestthe U.S. 
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 
securities and accounting fraud and related offenses; {2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of 
publicly traded corporations who commit fraud and related offenses; and (3) submit to the 
Congress an explanation of actions it takes or additional policy recommendations it may have for 
combating securities and accounting fraud and related offenses. In carrying out this review, the 
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 

.. need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistency with other relevant directives and with other guidelines; and {3) account 
for any aggravating or mitigating circumstances' that might justify exceptions, including 
circumstances for which the sentencing guideiines currently provide sentencing enhancements. 

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill 
would authorize the SEC to prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraud, manipulation, or insider trading in 
connection with the purchase or sale of securities, if the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company. 

Enhanced Reporting R~quirements 

The .enrolled bill would require each financial report that is prepared under current law 
and filed with the SEC to reflect.all material correcting adjustments that have been identified by 
a registered public accounting firm and require compani~s'to d~sclose "ol1 a rapid and current 
basis" any material changes in their financial conditicm a~d any off-balance sheet transactions. 

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules 
providing that each annual and quarterly financial report; required tObe filed with the SEC must 

. -
disclose allmaterial off-balance sheet transactions, arrangements, obligations (including 
contingent obligations), and other relationships of the public company with unconsolidated 
entities or other persons, that may have a material current or future effect on financial condition, 
changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or significant components of revenues or expenses. 
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Within 180 ·days of the enrolled bill's enactment, the SEC would be required to issue final . 
. rules providing that pro forma financial information included in any periodic or other report filed -
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a 
material fact or fail to state a material fact necessary to make the pro forma financial information 
not misleading, in light of the. circumstances under whichitis presented; and (2) reconciles it . 
with the financial condition and results of operations: o(the public company under generally .. · 
accepted accounting principles. 

_ Management and principal stockholders would have to_ file notice. with the SEC within 
two business days of a purchase or sale of a security or a security-based swap agreement. · 

. ,' ' ':. ~ - .. . '. 

The SEC would have to prescribe rule,stequiring publfo companies' arthual reports to 
contain an internal. control report stating the respo~sib~lity of management for establishing and. 

. maintaining an adequate internaFcontrol structure:and procedUj-es forfirtancial repoqirtg and an 
·_assessment, as of the end of the most recent :flscal,year ofthe pubJic;·company, ofthe. . 
·effectiveness of the internal control structure and procedures oftll~-p~]Jlic comp~¥Y for financial 
reporting. . · · . · · · ,: · , ·.. · .; ' ·\, -~ .- · · - ·.. · 

The above reporting requirements :\VouJdn9t apply to. i11ye~tr11e~~- co'illpanies registered 
with the SEC. ·· · .. -

. _ H.R. 3 7 63 would require the SEC to issue final tuie~, withi~ 1 so·4l).ys. df ~rtactment, 
requiring every public company to indicate in its periodiy reports required lW.der current law 
whether or not, with the reason if not: ( 1) it has adopted ~ code of ethics for'senior financial 
_officers; and (2) the audit committee of that public company is comp~ised of at least one member · 
who is a 'financial expert, as defined by the SEC .. -·· . . . .. 

··. Acceptance of Accounting Principles from a Standard Setting Body 
:·· .. ·· 

The enrolled bill would allow the SEC to recognizeg~ner~lly accepted accounting·· 
. principles established by the Financial Accounting Standards Board. H.R. 3763 would literally• 
•authorize the SEC to recognize accounting principles as"generally accepted" that are established 

··. by a "standard setting body,'1 if the SEC determines _the body: (1) is capable ofirnprovingthe ·· 
accuracy and effectiveness of financial reporting and the protection ofinvestors under the_ 
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated-

. . . 

with any registered public accounting firm; ( 4) is funded through annual accounting support fees; 
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 

-·changes to accounting principles neQessary to reflect emerging accounting issues and changing . __ · · 
business practices; and (6)considers, in adopting accounting principles, the need to keep·.·. 
standards current in order to reflect changes in the business environrrient·and the extent to which 
international convergence on high quality accounting standards is necessary or appropriate in the · 
public interest and for the protection of investors. Such a body would be required to submit a 

· public annual report to the SEC containing audited financial statements of that standard setting 
body, 
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Studies and Reports 

RR. 3763 would require theSEC to study, and submit a report within one year of the 
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system ofa principles-based accounting system 
including an examination of: (1) the extent to which principles-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 
rules~based to a principles-based financial reporting system; (3) the feasibility of and proposed 
methods by which a principles-based system maybe implemented; and (4) a thorough economic 
analysis of the implementation of a principles-based system. 

The SEC would be required to conduct a study to determine, for the period from 1998 
through 2001, the number ofpublic accountants, public accounting firms, investment bankers, 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetted a violation of the Federal securities laws, but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would 
have to report to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. 

RR. 3763 would require the SEC to>study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislativerecommendations it has to make the 
proceedings to obtain civil penalties and disgorgements more effective and fair to investors. 

H.R. J763 would require the General Accounting Office to study and report to Congress 
· on the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occurred from the consolidation of public accounting firms. 

Miscellaneous Provisions 

The Board would be required to submit an annual report to the SEC, and the SEC would 
be required to transmit a copy ofthatreport to the Senate Banking and House Financial Services 
Committees within 30 days ofreceiving the report from the Board. 

The enrolled bill would giv~ the Board oversight over foreign publicaccounting firms 
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to 

, , 

public companies in the United States . 

. The enrolled bill would authorize a court to prohibit persons from participating in art 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax.return ofa 
corporation should be signed by the chief executive officer ofthat corporation. 
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H.R.3763 

0nt ~undrtd ~tlltnth [ongrtss 
of tht 

ilnittd ~tarts of 2lmtrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Wednesday, 
the twenty-third day of January, two thousand and two 

2ln 2lct 
To protect investors by improving the accuracy and reliability of corporate disclosures 

made pursuant to the securities laws, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.-This Act may be cited as the "Sarbanes­
Oxley Act of 2002". 

(b) TABLE OF CONTENTS.-The table of contents for this Act 
is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Definitions. 
Sec. 3. Commission rules and enforcement. 

Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 

TITLE I-PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

101. Establishment; administrative provisions. 
102. Registration with the Board. 
103. Auditing, quality control, and independence standards and rules. 
104. Inspections of registered public· accounting firms. 
105. Investigations and disciplinary proceedings. 
10~. Foreign public accounting firms. 
107. Commission oversight of the Board. 
108. Accounting standards. 
109. Funding. 

TITLE II-AUDITOR INDEPENDENCE 

Sec. ,201. Services outside the scope of practice of auditors. 
Sec. '202. Preapproval requirements. 
Sec. 203. Audit partner rotation. 
Sec. 204. Auditor reports to audit committees. 
Sec. 205. Conforming amendments. 
Sec. 206. Conflicts of interest. 
Sec. 207. Study of mandatory rotation ofregistered public accounting firms. 
Sec. 208. Commission authority. 
Sec. 209. ·Considerations by appropriate State regulatory authorities. 

TITLE IIl.;.....CORPORATE RESPONSIBILITY 

Sec. 301. Public company audit committees. 
Sec. 302. Corporate responsibility for financial reports. 
Sec. 303. Improper influence on conduct of audits. 
Sec. 304. Forfeiture of certain bonuses and profits. 
Sec. 305. Officer and director bars and penalties. 
Sec. 306. Insider trades during pension fund blackout periods. 
Sec. 307. Rules of professional responsibility for attorneys. 
Sec. 308. Fair funds for investors. 

TITLE IV-ENHANCED FINANCIAL DISCLOSURES 

Sec. 401. Disclosures in periodic reports. 
Sec. 402. Enhanced conflict of interest provisions. 
Sec. 403. Disclosures of transactions involving management and principal stock­

holders. 
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H. R. 3763--66 

"(f) AUTHORITY OF THE COMMISSION TO PROHIBIT PERSONS FROM 
SERVING AS OFFICERS OR DIRECTORS.-In any cease-and-desist pro­
ceeding under subsection (a), the Commission may .issue an order 
to prohibit, conditionally or unconditionally, and permanently or 
for such period of time as it shall determine, any person · who 
has violated section 17(a)(l) or the rules or regulations thereunder, 
from acting as an officer or director of any issuer that has a 
class of securities registered pursuant to section 12 of the Securities 
Exchange Act of 1934, or that is required to file reports pursuant· 
to section 15(d) of that Act, if the conduct of that person dem­
onstrates unfitness to serve as an officer or director of any such 
issuer.". 
SEC. 1108. INCREASED CRIMINAL PENALTIES UNDER SECURITIES 

EXCHANGE ACT OF 1934. 

Section 32(a) of the Securities Exchange Act of 1934 (15 U.S.C. 
78ffi:a)) is amended---

(1) by striking "$1,000,000, or imprisoned not more than 
10 years" and inserting "$5,000,000, or imprisoned not more 
than 20 years"; and 

(2) by striking "$2,500,000" and inserting "$25,000,000". 
SEC. 1107. RETALIATION AGAINST INFORMANTS. 

(a) IN GENERAL.-Section 1513 of title 18, United States Code, 
is amended by adding at the end the following: 

"(e) Whoever knowingly, with the intent to retaliate, takes 
any action harmful to any person, including interference with the 
lawful employment ·or livelihood of any person, for providing to 
a law . enforcement officer any truthful information relating to the 
commission or possible commission of any Federal offense, shall 
be fined under this title or impri ed not more than 10 years, 
or both.". . 

APPROVED 
·JUL 3 0 2002 
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Attachment · 

Other Provisions ofH.R. 3763 

Criminal Penalties and Related Provisions · 

Altering. Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys, 
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any · 
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a 
fine, imprisonment for up to 20 years, or both. 

Any accountant who conducts an audit of a public company would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
providing an opportunity for co:rrnnent, rules relating to the retention of relevant records 
connected to an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or ·· 
regulation to maintain, or refrain from destroying, any document. · 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowjngly 
executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection ·· · 
with certain Federally registered securities or obtain, by means of false pretenses, any money or 
property in connection with the purchase or sale of these securities, would be subjectto a fine or, 
imprisonment for up to· 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who atteinpts 
or conspires to commit any criminal fraud offense against the United States would be subject to ·· 
the same penalties as those prescribed for the offense itself 

Mail and Wire Fraud. · The enrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who commits mail or wire fraud when the violation does.not 
affect a financial institution. (Persons who commit violations that affect financial institutions are 
subject to up to 30 years imprisonment under current law.) 

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud 
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to 
$100,000, and increase the maximum period of imprisonment from one year to 10 years. 

. . 

Financial Reports. Anyone who certifies any financial statement knowing that the 
periodic report accompanying the statement does not comport with all the requirements of the 
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A 
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up 
to 20 years, or both. 



Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled 
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment · 
for up to 20 years, or both. 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 millionto $5 
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing'this violation from $2.5 million 
to $25 million . 

. Retaliation Against Informant. The enrolled bill would provide that anyone who 
knowingly, with the intent to retaliate, takes any action harmful to any person, including 
interference with the lawful employment m:livelihood of that person, for providing to alaw 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. . 

Debts Nondischargeable if Incurred in Violation of Securities.Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any . 
court or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in connection with the purchase or sale of any security. 

Statute of Limitations for Securities Fraud. A private right of action involving clai111s of 
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement .. · 
concerning securities laws could be brought not later than the earlier.of two years after the 
discovery of the facts constituting the violation or five years ·after the violation. This provision 
would apply to all proceedings that are .commenced oil or after the date of enactment oftpe •. 
enrolled bill. 

Whistleblower Protections. The enrolled bill would prohibit any officer, employee, · · 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, , .·· 
threatening,·harassing, or in any other manner discriminating against any employee because of. 
any }awful act done by the employee: ( 1) to assist in an investigation regarding any conduct .· 
which the employee reasonably believes constitutes a violation of any SEC rule, or any Fed~al .. 
securities fraud law, when the investigation is conducted by a Federal regulatory or law 
enforcement agency, by Congress, or by a person with. supervisory authority over the employee; 
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any·· .. 
SEC rule or Federal securities fraud law. Any personwho alleges discharge or other 
discrimination because of his or her action could seek relief by: (1) filing a complaint with the 
Secretary of Labor; or (2) ifthe Secretary has not issued a final decision within 180 days of the 
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. 
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SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a 
Federal district court for a temporary order requiring a public company to escrow payments in an ·· 
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful 
investigation involving possible violations of Federal securities laws, that the public c_ompany is 
likely to make extraordinary payments to its directors, officers, partners, controlling persons, 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U;S. 
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 
securities an:d accounting fraud and related offenses; (2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of 
publicly traded corporations who commit fraud and related offenses; and (3) submit to the 
Congress an explanation of actions it takes or additional policy recommendations it may have for 
combating securities and accounting fraud and related offenses~ In carrying out this review, the 
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 
need for aggressive and appropriate law enforcement action to prevent such offenses; (2). assure 
reasonable consistency with other relevant directives and with other guidelines; and (3) account 
for any aggravating or mitigating circumstances that might justify exceptions, including 
circumstances for which the sentencing guidelines currently provide sentencing enhancements. 

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill 
would authorize the SEC to prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraud, manipulation, or insider trading in 

. ·connection with the purchase or sale of securities, if the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company; 

··-Enhanced Reporting Requirements 

The enrolled bill would require each financial report that is prepared under current law 
and filed with the SEC to reflect all material correcting adjustments that have been identified by 
a registered public accounting firm and require companies to disclose "on a rapid and current 

·basis" any material changes in their financial condition and any off-balance sheet transactions. 

The SEC would have to issue, _within 180 days of the enrolled bill's enactment, final rules 
providing that each annual and quarterly financial report required to be filed with the SEC must 
disclose all material off-balance sheet transactions, arrangements, obligations (including 
contingent obligations); and other relationships ofthe public company with unconsqlidated . 
entities or other persons, that may have a material current or future effect on financial conditfon, 
changes in financial condition, results of operations, liquidity, capital expenditures, capital · , 
resotirces, or significant components of revenues or expenses. 
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Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final 
rules providing that pro forma financial information included in any periodic or other report filed 
with the SEC must be presented in a manner that: ( 1) does not contain an untrue statement of a 
material fact or fail to state a material fact necessary to make the pro forma financial information · 
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it 
with the financial condition and results of operations of the public company under generally 
accepted accounting principles. 

~ Management and principal stockholders would have to file notice with the SEC within 
two business days of a purchase or sale of a security or a security-based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reports to 
contain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the 
effectiveness of the internal control structure and procedures of the public company for financial 
reporting. 

The above reporting requirements would not apply to investment companies registered 
with the SEC. 

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment, ·0 

requiring every public company to indicate in its periodic reports required under current law 
whether or not, with the reason if not: ( 1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. 

Acceptance of Accounting Principles from a Standard Setting Body 

The enrolled bill would allow the SEC to recognize generally accepted accounting 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally 
authorize the SEC to recognize accounting principles as "generally accepted" that are established. 
by a "standard setting body," ifthe SEC determines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the protection of investors under the 
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; (4) is funded through annual accounting support fees; 
( 5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging accounting issues and changing 
business practices; and ( 6) considers, in adopting accounting principles, the need to keep 
standards current in order to reflect changes in the business environment and the extent to which 
international convergence on high quality accounting standards is necessary or appropriate in the 
public interest and for the protection ofinvestors. Such a body would be required to submit a 
public annual report to the SEC containing audited financial statements of that standard setting 
body. 
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Studies and Reports 

H.R. 3763 would require the SEC to study, and submit a report within one year of the 
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system of a principles-based accounting system 
including an examination of: ( 1) the extent to which principles-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed 
methods by which a principles-based system may be implemented; and ( 4) a thorough economic 
analysis of the implementation of a principles-based system. 

The SEC would be required to conduct a study to determine, for the period from 1998 
through 2001, the number of public accountants, public accounting firms, investment bankers, 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetteda violation of the Federal securities laws, but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would · 
have to report to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. 

H.R. 3763 would require the SEC to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislative recommendations it has to make the 
proceedings to obtain civil penalties and disgorgements more effective and fairto investors. 

H.R. 3 7 63 would require the General Accounting Office to study and report to Congress 
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occurred from the consolidation of public accounting firms .. 

Miscellaneous Provisions 

The Board would be required to submit an annual report to the SEC, and the SEC would 
be required to transmit a copy of that report to the Senate Banking and House Financial Services 
Committees within 30 days ofreceiving the report from the Board. 

The enrolled bill would give the Board oversight over foreign public accounting firms 
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to public 
companies in the United States. 

The enrolled bill would authorize a court to prohibit persons from participating in an 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax return of a 
corporation should be signed by the chief executive officer of that corporation. 
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Attachment 

Other Provisions ofH.R. 3763 

Criminal Penalties and Related Provisions 

. Altering. Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys, · 
or fal.sifies any record with the intent to impede, obstruct, or influence the investigation of any · 

·matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a 
. fine, imprisonmerit for up to 20 years, or l:>oth. 

Apyaccountant who conducts an audit of a public company would have to maintain all ' 
· · · audit or review work papers for a period of five years from the end of the fiscal period in which 

the. audit or review was concluded .. The SEC would have to promulgate, within 180 days after 
' ' ' ' ' ' ' . ' ' ' J 

providing an opportunity for comment, rules relating to the retention of relevant records.. .. . 
connectedto an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both~. These provisions would not• . 
diminish or relieve any person of any other duty or obligation imposed by Federal or State la~or · 

·. · regulation to maintain, or refrain from destroying, any document. · 
. . . . . . 

DefraudingShareholders of Publicly Traded Companies.· An;one who.knowingly· . 
executes; orattempts to execute,i;i ;,scheme or artifice" either to defraud any personin connection ·' 
with certain F edeyally registered securities or obtain, by means of false pretenses,. any money or. 
property in connection with the purchase or sale of these .securities; would be subject to a fuie or ' 

· imprisonment for up to 25 years, or both. · · · 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who att~pts 
or conspi~es to commit any criminal fraud offense against the United States would be subject to . 
the same penalties as those prescribed for the offense itself. ' ·· · 

. .· . . . . . ·' . . 

·.,· .. 

Mail and Wife Fraud. The enrolled bill would increase from .five years to 20 years the 
m~imum sentence for anyone who commits mail or wire fraud when the violation does riot . . . 
affect.a financial institution .. (Persons who con1mit viofations that affect financial institutions are·· .. 

;. 

.1 

subject to up to 30 years imprisonment under current law.) · · · ! •. 
. ~ . . . . ' . 

. Pensio~ Fraud~ The enrolled l:>illwould intrease the maximum firies for pension fraud 
.. violations under the Employee Retirement Inco1I1eSecurity Act ofl974 from $5,000to · 

$100,000, and increase the maximum period· of imprisorunent from one year to 10 ye~; 
_,_.· 

.. ·. · Financial Re,i?orts. · Anyone who .certifies ariy finanpial · st.atement knowing that the .... 
periodic report accompanying the statenient does not comport with all the requirements of the .. 
law would be subject to a fine of up to $1. million o.r illiprisorunent for up toten years~ or both. A ·. ·. 
willful and knowing violation would be subject to a fine of up to $5 million,. imprisonment for \IP 
to 20 years, or both. · .· · · ' · · . . · · 

·l· 

·. i' 

j ', 

I _,-,. . 

. · l 



Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled 
bill would provide that anyone who corruptly: ( 1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an officie:il proceeding; or (2) otherwise obstructs, influences, or 
impedes any official proceeding,· or attempts to do so, wol!ld be subject to a fine, imprisonment 
for up to 20 years, or both. 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 
to $25 million. 

Retaliation Against Informant. The enrolled bill would provide that anyone who 
knowingly, with the intent to retaliate, takes any action harmful to any person, including .· 

J 
interference with the lawful employment or livelihood of that person, for providing to a·faw 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. 

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to. discharge debts arising· from any 
court or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in connection with the purchase or sale of any security. 

Statute of Limitations for Securities Fraud. A private right of action involving claims of · 
fraud, de,ceit, manipulation, or contrivance in contravention of a regulatory requirement 
concerning securities laws could be brought not later than the earlier of two years after the 
discovery of the facts constituting the violation or five years after the violation. This provision 
would apply to all proceedings that are commenced on or after the date of enactment of the . 
enrolled bill. 

Whistleblower Protections. The enrolled bill would prohibit any qfficer, employee, 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, . 
threatening, harassing, or in any other. manner discriminating against any employee because of 
any lawful actdone by the.employee: {l)to assist in an investigation regarding anyconduct 
which the employee reasonably believes constitutes a violation. of any SEC rule, or any Federal 
securities fraud law, when the investigation is conducted by a Federal regulatory or law 
enforcement agency, by Congress, or by a personwithsupervisory authority over the employee; 
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any 
SEC rule or Federal securities fraud law. Any person who alleges discharge or other 
discrimination because of his or her action could seek relief by: (1) filing a complaint with the 
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the 
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. 
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SEC Temporary Freeze Authority. The enrolled bill \Vould allow the SEC to petition a 
Federal district couri for a temporary order requiring a public company to escrow payments in an 
interest-bearing account· for 45 days if it appears to the. SEC, during the course of a lawful 
investigation involving possible violations of Federal. securities laws, that the public company is 
likely to make extraordinary payments to its directors, officers, partners, controlling persons, , 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. H.R. 3 7 63 would request the U.S. 
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation .. 
of new or amended sentencing guidelines to provide an enhancement for officers or directors· of 
publicly traded corporations who commit fraud and related offenses; and (3) submit to the 
Congress an explanation of actions it takes-or additionalpolicy recommendations it may have for 
combating securities and accounting fraud and related offenses. In carrying out this review, the· 
ussc would be requested, among other things, to: ( 1} e.nsure that the sentencing guidelines and 
policy statements reflect the serious nature of securities, pension, and accounting fraud m'id the 
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistency with other relevant directives and with other guidelines; and (3) account 
for any aggravating or mitigating 11>ircumstances that might justify exceptions, including 
circumstances for which the sentencing guidelines currently provide sentencing enhancements. 

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill 
would authorize the SEC to prohibit from acting as an officer or director 9f a company any 
person who has violated laws or regulations related to fraud, manipulation, or insider trading in 
connection with the purchase or sale of securities, if the. conduct of that person demonstrates 
unfitness to serve as an officer or director of the company .. 

Enhanced Reporting Reguirements 

The enrolled bill would require each financial report thatis prepared under current law 
and filed with the SEC to reflect an· material correcting adjustments that have been identified by 
a registered public accounting firm and require companies to disclose "on a rapid and current 
basis" any material changes in their financial condition and any off-balance sheet transactions. 

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules 
··providing that each annual and quarterly financial report required to be filed with the SEC must 
disclose all material off-balance sheet transactions, arrangements, obligations (including 
contingent obligations), and other relationships of the public company with unconsolidated 
entities or other persons,· that may have a material current or future effect on financial condition, 
changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or significant components of revenues or expenses. 
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. Within 1_80 days ofthe enrolled bill's enactmen,t, the SECwould be required to issue final 
rules providing· that pro forina financial infonnation. indud~ in any periodic Qr othet report filed· 

. with the SEC must be presented il1 a manner that: ( 1) does.not contain an untrue statement of a . 
material fact or fail to state a material· fact necessary to make the pro fonna financial infonnation 

. not misleading, in light of the circum.stances under which it is presented; and (2) teCQnciles it · 
with the financial condition arid results of operations· of the public company under generally · ·. 
accepted accounting principles, · 

Management and princip~l stockholders would have to file notice with the SEC within 
twobusiness days of a purchase dr sale· of a sec~ty or asecurity:.based swap agreement. 

The SEC would have to prescribe rl!ies requiring public companies' annual report~ to 
contain .. an internal control report stating the responsibility of management. for. establi$hing and .. 
maintaining an adequate internal control structllre and procedures for financial reportmg arid an 

. assessment, as of the end of the most recent fiscal year of the public company, of the . . 
effectiveness of the internal control structure and procedures of the public company for'f1nancia1 · 
reporting. r 

. ..· . . ' . . ·.. ' <·· : 

· The above reporting requirements would not apply to investment companies registere<i= 
~th~SOC. .. . . .. . . 

H.R. 3763 would require the. SEC to issue final rules~ ~thin 180 days of enactnient, .· 
requiring every public company to. indicate in its periodic reports required. under current law 
whether or not, with the reason· if not: · ( 1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee ofthat public company is comprised ofat least orie member 
who is a financial expert, as.defined by the SEC . 
. · .· . . ' ... 

Acceptance of Accounting Principles from a~tandard Setting Body 

·· · ... The enrolled bill would allow th~ SEC to recognize generally accepted accounting . ' . 
principles .established by the Financial Accounting Standards Board. H.R. 3763 ·would literally 

. authorize the SEC to recognize accounting principles as "generally accepted" that are established . 
· by a "standard setting body," if the SEC determines the body: (1) i$ capable of improving the . 
. accuracy and effectiveness of financial reporting and the protection of investors under the . _. · 
· securities la~s; (2) is orgailized as a private entity; (3) has a board of trust~es (or equivalent · 
body), the majority of whom are. not, and have not been during the two. previous yearS, · affiliateq 

·with any registered public accounting firm; (4) is funded through annual accounting·support fees; 
(S)has adopted procedures to ensure prompt consid~ation, by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging ac~unting issues and changing .· '. 
business practices; and(6) considerS, in adopting accounting principles, the need to keep 
standards current in orderto reflect changes in the business environment and the ext~t to which > 
international convergence on high quality accounting standards is necessary or appropriate' in the ' 
public.iiiterestand for the protection-of investors. Such·a body would be required to·submit·a· 
public annual report to the SEC containing audited financial statements of that standard setting 
hody'. . . · . · · . 
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. . 

Studies and Reports 

. . 
H.R. 3763 would require the SEC to study, andsubmit a report within one year of the 

enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system of a principles-based accounting system · 
including an examinationof: (1) the extent to which prii:iciples-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed · 
methods by which a principles-based system may be implemented; and (4) a thorough economic. 
analysis of the implementation of a principles-based system. 

The SEC would be required to conducfa study to determine, for the period from .1998 
through 2001, the number of pu~lic accouritants, public accounting firms, investment bankers, 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been · 
found to have aided and.abetted a violation of the Federal securities laws; but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEt would 
have to report to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. 

· H.R. 3763 would require the SEC.to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislative recommendations it has to makethe 
proceedings to obtain civil penalties and disgorgements more effective and fair to investors. 

H.R. 3763 would require the General Accounting Office to study and report to Congress 
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occurred from the consolidation of public accounting firms. 

Miscellaneous Provisions 

The Board would be required to submit an annual report to the SEC, and the SEC would 
be required to transmit a copy of that report to the Senate Banking and House Financial ServiCes 
Committees within 30 days of receiving the report from the Board. 

The enrolled bill would give the Board oversight over foreign public accounting firms · 
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to public 
companies in the United States. 

The enrolled bill would authorize a court to prohibit persons from participating in an 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax return of a 
corporation should be signed by the chief executive officer of that corporation. 
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Attachment ·.- · .. . . 

. Criminal Penalties and Related Provisions 

Altering. Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys, 
or falsifies any record with the intent to impede, obstruct, or influence the investigation of anY 
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a 
fine, imprisonment for up to 20 years, or both. · 

Any accountant who conducts an audit of a public company would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 

. the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
·. . . providing· an opportunity for comment, rules relating to the retention of relev411t records . 

connected to an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or 
regulation to· maintain, or refrain from destroying, any docume°:t. . · 

. Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
executes, or attempts to execute, a "scheme or artifice" ·either to defraud any person in connection 
with certain Federally registered securities or obtain, by means of false pretenses, any money or. 
property in connection with the purchase or sale of these securities, would be subject to· a fint:: or 

.· imprisoinnent for up.to 25 years, orboth. · · · 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
. or conspires to commit any ~riminal fraud offenseagainst the United States would be subject to 

the same penalties as fu.ose prescribed for the offense. itsel£.. . . . 

Mail and Wire Fraud; The enrolled bill would increase from five years to 20 years the 
. maximum sentence for anyone who commits mail or wire fraud when the violation does not . ;; · 

•.··.affect a financial institution. (Persons who commi~ violations that affect financial institutions ar~ -. _·_ .. 
.... subject to up to 30 years imprisonment under current law.) .. · . . .· . . . 

. : . . . 

Pe~sion Fraud. The enrolled bill would increase the maximum fines for pension fraud 
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to · 
$100,000; and increase the maximum period of imprisol1Il1:ent from one year to 10 years. 

Financial Reports. Anyone who certifies any financial statement knowing that the 
periodic report accompanyingthe statement does not comport with all the requirements of the ·· 

. law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A 
willful and :knowing violation would be subject to a fine of up to $5 million, imprisonment for up · 
to 20 years, or both. 

i· .. 
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Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled· 
bill would provide that anyone who corruptly: ( 1) alters, destroys; mutilates, or conceals a · 
record, document, or other object, or attempts to do so, with the intent to impair the object's . 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or .· 
impedes any official proceeding, or attempts to· do so, would be subject to a fine, imprisonment · · 

. for up to 20 years, or both. · ·· · 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statementwith the SEC from $1 million to $5 
million in fines, and from 10 years to· 20 years in prison; The enrolled bill would also increase .. 
the fine to which a corporation would be subject for committing this violation 'from $2.5 million 
to $25 million. 

Retaliation Against Informant. The enrolled bill would provide that anyone who 
knowingly, with the intent to retaliate, takes any action harmful to any person, including 
interference with the lawful employment orJivelihood of that person, for providing to a law 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. 

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any 
·court or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in connection with the purchase or sale of any security. . . 

. · StatUte of Limitations for Securities Fraud. A private right of action involving claims of .. 
. fraud, deceit, manipulation; or contrivance in c6ntravention of a regulatory requirement 
concerning securities laws could be brought not later thari the earlier of two years after the 
discovery of the facts· constituting the violation or five years after the violation .. This provision .· 
would apply to all proceedings that are commenced on or after the date of enactment of the 
enrolled bilL 

. . . 
. . . ' ' 

Whistleblower Protections. The enrolled bill would prohibit any officer, employee, .· 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, · 
threatening, harassing, or in any other manner discriminat~ng against any employee because of 

>any lawful act done by the employee: (1) to assist in an illvestigation regarding any conduct 
which th.e employee reasonably believes constitutes a violation of any SEC rule, or any Federal· 
securities fraud law, when the investigation is conducted by a Federal regulatory or law . 
enforcement agency, by Congress, or by a person with supervisory authority over the employee; 

.. or (2) to• assist in a proceeding filed or about to be filed relating to an alleged violation of any 
SEC rule or Federal securities p.-aud law. Any person'who alleges discharge or other 
discrimination because of his or her action couldseek relief by: (1) filing a complaint with the 
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the 
filing of the complairit, bringing an action at law Or equity for de novo review in the appropriate 
district court of the United States. · ·· . 
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SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a 
Federaldistrict court for a temporary order requiring a public company to escrow payments in an . 
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful 
investigation involving possible violations of Federal securities laws, that the public company is 
likely to make extraordinary payments to its directors, officers, partners, controlling persons, 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S. 
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of 
publicly traded corporations who commit fraud and related offenses; and (3) submit to the 
Congress an explanation of actions it takes or additional policy recommendations it may have for 
combating securities and accounting.fraud and related offenses. In carrying out this review, the 
USSC would be requested, among other things,to: ( 1) ensure that the sentencing guidelines and 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistency with other relevant directives and with other guidelines; and (3) account 
for any aggravating or mitigating circumstances that might justify exceptions, including 
circumstahces for which the sentencing guidelines currently provide sentencing enhancements. 

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill 
would authorize the SEC to prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraud, manipulation, orinsider trading in 
connection with the purchase or sale of securities, if the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company. 

Enhanced Reporting· Requirements 

The enrolled bill would require each financial report that is prepared under current law 
and filed with the SEC to reflect all material correcting adjustments that have been identified by 
a registered public accounting firm and require companies to disclose "on a rapid and current 
basis" any material changes in their financial condition and any off-balance sheet transactions. 

The SEC would have to issue, within 180 days ofthe enrolled bill's enactment, final rules 
providing that each annual and quarterly financial report required to be filed with the SEC must 
disclose all material off-balance sheet transactions, arrangements, obligations (including . 
contingent obligations), and other relationships ofthe public company with unconsolidated 
entities or other persons, that may have a material current or future effect on financial condition, 
changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or significant components of revenues or expenses. 
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Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final · 
rules providing that pro forma financial information included in any periodic or other report filed 

· . with the SEC must be presented in a manner that: ( 1) does not contain an untrue statement of a 
material fact or fail to state a material fact necessary to make the pro forma financial information 
not misleading, in light of the circumstances under which itis presented; and (2) recondles it 
with the financial condition· and results of operations of the public company under generally 
accepted accounting principles. · 

Management and principal stockholders would haveto file notice with the.SEC within . 
two business days of a purchase or sale ofa security or a security-based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reports to 
contain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the 
effectiveness of the internal control structure and procedures of the public company for financial 
reporting. 

The above reporting requirements would not apply to investment companies registered 
with the SEC. 

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment, 
requiring every public company to indicate in its periodic reports required under current law 
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. 

Acceptance of Accounting Principles from a Standard Setting Body 

The enrolled bill would allow the SEC to recognize generally accepted accounting· 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally 
authorize the SEC to recognize accounting principles as "generally accepted" that are established 
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the protection of investors under the 
securities laws; (2) is organized as a private entity; (3)has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; ( 4) is funded through annual accounting support fees; 
( 5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 
changes to accounting principles necessary to r.eflett emerging accounting issues·aµd changing 
business practices; and ( 6) considers, in adopting accounting principles, the need to keep 
standards current in order to reflect changes in the business environment and the extent to whi.ch 
international convergence on high quality accounting standards is necessary or appropriate in the 
public interest and for the protection of investors. Such a body would be required to submit a 
public annual report to the SEC containing audited financial statements of that standard setting 
body. 
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Studies and Reports 

H.R. 3763 would require the SEC to study, and submit a report within one year of the 
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system of a principles-based accounting system 
including an examination of: ( 1} the extent to which principles-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 

· rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed 
methods by which a principles-based system may be implemented; and ( 4) a thorough economic 

. analysis of the implementation of a principles-based systerri. 

The SEC would be required to conduct a study to determine, for the period from 1998 
through 2001, the number of public accountants, public accounting firms, investment bankers, 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetted a violation of the Federal securities laws, but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would 
have to report to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. . 

H.R. 3763 would require the SEC to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislative recommendations it has to make the 
proceedings to obtain civil penalties and disgorgements more effective and fair to investors. 

H.R. 3 7 63 would require the General Accounting Office to study and report to. Congress 
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occurred from the consolidation of public accounting firms. 

Miscellaneous Provisions 

The Board would be required to submit an annual report to the SEC, and the SEC would 
be required to transmit a copy of that report to the Senate Banking and House Financial Services 
Committees within 30 days ofreceiving the report from. the Board. 

The enrolled bill would give the Board oversight over foreign public accounting firms . 
· that prepare or furnish, or play a substantial role in preparing or furnishing, audit repprts to public 
companies in the United States. 

The enrolled bill would authorize a court to prohibit persons from participating in an 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax return of a 
corporation should be signed by the chief executive officer of that corporation. 
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Attachment 

· Other Provisions ofH.R. 3763 · 

Criminal Penalties and Related Provisions 

Altering, Destroying, or Falsifying Documents. Anyone who knowingly alters, destroys, 
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any 
matter within the jurisdiction of a Federal agency or any banlauptcy case would be subject to a 
fine, imprisomnent for up.to 20 years, or both. 

Any accountant who conducts an audit of a public company would have to maintain .all 
audit or review wol'k papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have.to promulgate, within 180 days after 
providing an opportunity for comment, n1les relating to the retention of relevant records 
. connected to an a~dit or review. Anyonewho knowingly and willfully violates these rules would 
be subject to a fine, imprisomnent for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or 
regulation to maintain, or refrain from destroying, any document. 

Defrauding Shareholders of Publi2ly Traded Companies, Anyone who knowingly 
executes, or attempts to execute, a" scheme or artifice'' either to defraud any personin connection 
with certain Federally registered securities or obtain, by means _of false.pretenses, any money or 
prope1iy in connection with the purchase or sale of these securities, would be subject to a fine or 
imprisonment for up to 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
or conspires to commit any criminal fraud offense against the United States would be subject to 
the same penalties as those prescribed for the offense itself 

Mail and Wire Fraud: The enrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who commits mail or wire fraud when the violation does not 

· affect a financial institution. (Persons who commit violations that affect financial institutions are 
subject to up to 30 years imprisonment under current law.) 

Pension Fraud. · The· enrolled bill would increase the maximum fines for pension fraud 
violations under the Employee R~tirement Income Security Act ofl974 from $5,000 to 
$100,000, and increase the maximumperiod of imprisonment from one year to 10 years. 

Financial Rep mis. Anyone who certifies any financial· statement knowing that the 
periodic report accompanying the statement does not comport with alrthe requirements of the 
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A 
willful and knowing violation would be subject to a fine of up to $5 million, imprisomnent for up 
to 20 years, or both. 



Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled 
bill would provide that anyone who corruptly: ( 1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment 
for up to 20 years, or both. 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 

. million infines, and from 10 years to 20 years in prison .. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 

·to $25 million. 

Debts Nondischargeable ifincurred in Violation of Securities Fraud Laws. The ,enrolled 
bill would prohibit individuals from using banlauptcylaws to discharge debts arising from any 
comi or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federalor State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in c01mection with the purchase or sale of any security. 

Retaliation Against Infomrnnts and Whistleblower Prntections. The enrolled bill would 
provide that anyone who knowingly, with the intent to retaliate, takes any action harmful to any 
person, including interference with the lawful employment or livelihood of that person, for 
providing to a law enforcement officer any truthful information relatingto the commission or 
possible commission of a Federal offense, would be subject to a fine, imprisonment for up to ten· 
years, or both. 

The enrolled bill would prohibit any officer, e,mployee, contractor, subcontractor, or 
agent of acompany from discharging, demoting, suspending, threatening, harassing, or in any 
other manner discriminating against any employee because of any lawful act done by the 
employee: (1) to assist in an investigation regarding any conduct which the employee reasonably 
believes constitutes a violation ofany SEC rule, or any Federal securities fraudJaw, when the 
investigation is conducted by a Federal regulatory or law enforcement agency, by Congress, or 
by a person with supervisory authority over the employee; or (2) to assist in a proceeding filed or 
about to be fikd relating to an alleged violation of any SEC rule or Federal securities fraud law. · . 
Any person who alleges discharge or other discrimination because of his or her action could seek 
relief by: (1) filing a complaint with the Secretary of Labor; or (2) ifthe Secretary has notissued 
a final decision within 180 days of the filing of the complaint, bringing an action at law or equity 
for de novo review in the appropriate, district comi of the United States. 
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SEC Temporary Freeze Authority. The enrolled bill would allow_the SEC to petitiOn'a 
Federa.l district court for a temporary order, requiring a public company to escrow payments in _an 
interest-bearing account for 45 days if it appears fo the SEC, du1ing the course of a lawful 
investigation involving possible violations of Federal securities laws; that the public company is 
likely to make extraordinar}' payments to its directors, 'officers, partners, controlling persons, · 
agents, or employees. 

. . 

1 ·. Amendment to the Federal Sentencing Guidelines. H.R. 3763 would requesMhe U.S. · .· 
, Sentencing Commission (USSC) to:.·(1) promptly review the sentencing guidelines applicable to 
. securities and accorlnting fraud andrelated offenses; (2) expeditiously consider the. promulgation 
· of newor amended sentencing guidelines to provide an enhancement for offi~ers or directors of 

publicly traded corporations who commit fraud and re.lated offenses; and (3) submit to the 
Congress an explanatioil of actions it takes or additional policy recommendations it may have for ·· 
c6mbatin:g securities and aecouhting fraud and related offenses. In carryfog out this review; the . 
USSC would be requested, among other things, to:· (1) ensure that the.sentencing guidelines and 
policy statements reflect the serious nature of securities, pension? and accounting fraud and the 
ne.ed for aggressive and appr6priate la.w enforcement action to prevent such offenses; (2) assilre 
reasonable consistency with other relevant directives aridwitli other guidelines; and (3) account . 

.. for.any aggravating orntitigating circumstances that might justify exceptions,.including · 
circumstances for which the se1itencing guidelines currently provide sentencing enhru1cements. 

.. ·. -

Authoritv to Prohibit Person~ from SerVing as Officers 6r Directors. The enrolled bill 
·· would authorize the SEC to prohibit from acting as an officer or directqr ofa company any . 

· · person who has ~iolated laws or_ regulations related to fr~ud, manipulation, or: insider trading in 
•. connection with the purchase or sale ofsecurities; if the conduct of that person demonstrates · 
· .. unfitness to serve as an officer or director of the company. , . 

· ?ilhm~ced Reporting Requirements 

The enrolled bill would require each financial report that is prepared under current law 
··.· aiid .filed with the SEC to reflect all material correcting adjustments that have beert identifieci by 
a registered public accounting finn and require companies to disclose "on a rapid and ctirrent 
basis" any material changes in their financial conditiori and aJ.1ypff~balance sheet transactions. 

The SEC would have to issue,''within 180 days ofthe enrolled bill's enactment, final rules 
. providing that each annual and quarterly financial report required to be filed with the SEC must. . · ·. 
disclose all material off-balance sheet transactions, arrangements, obligations (including . 
contingent obligations); and other relationships of the public company with unconsolidated 
entities or other persons, that may have a material current or future effect on financial condition, 
changes ih financial condition, results of operations,. liquidity, capital expenditures, capital 

• resources'; cir significant components ofreve11ues or expenses. . . . 
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Within 180 days of the enrolled bill's enactment, ,the SEC would be required to issue final 
rules providing that proforma financial information included in any periodic or other report fired 
with the SEC must be preseIJ:ted in a irtanner that: (lJ do.es not contain an untrue statement of a 

. material fact or fail to state a material fact necessary to make the pro fomia financial information 
not misleading, in light of the circumstances under which it is presented; and (2)reconciles it 
with the financial condition and results of operations ofthe public company wider generally 
accepted accounting principles. 

·. Management and principal stockholders would have to file ~otice with the SEC within 
'.two business days of a purchase or sale of a security or asecutity-based swap agreement. · · 

The SEC would have to prescribe rules requiring public companies' annual reports tQ · 
contain an i1iternal control report stating the responsibility of1nanagement for establishing and 
maintaining an adequate internal control strt1cture and procedures for financial reporting and an · 
assessment, as of the end of the niost rec.entfiscal year ofthe public company, of the . 
effectiveness of the internal control structure and procedures of the public company for finan'cial. 

· .. reporting. · .. 

'The above reportingrequirements would not apply to investment companies registered 
. with the SEC. 

. : . . . . . 

. R.R. 3 763 wouldrequire the SEC to issue final~ rules, within 180 days of enactment, 
· requirin:g every public company to indicate in its periodic reports. required under current law· 
·. whether or not; with the reason if not: (l)ithas ad.opted a code of ethics for senior financial . , ·· 

officers; and (2) the. audit coinmittee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. · 

Acceptance of Accounting Principles from a Standard Setting Body 
' . . . . . . . . ' . . .... 

. .. . .. . 

The enrolled:billwould allow.the SEC to reccig~ize generally accepted a~counting 
. principles established by the Financial Accounting Standards Board. R.R. 3763woµldJiterally ' .. 

authorize the SEC to recognize accounting .principles as ~·generally accepted"- that are established 
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the proteetion of investors under the . · 
securities laws; (2) is organized as a pnvate entity; (3) has a board of trustees (or equivalent . 
body), the majority of whom are not, and have notbee11. duri11g the two previous years, affiliated 

. with ariyregistered public accounting fimi; (4) is funded through annual· accounting support fees; 
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of . 
changes to accounting principles necessary to reflect emerging accounting issues and changing ... 

· .. business.practices; and (6);considets, in adopting accounting principles, the need to keep 
standards current in order to reflect changes in the business environment and the extent to which 
intemational convergence on high 'quality accounting standards is necessary or appropriate in the 
public interest and for the protection· of investors. Such a body would be required to submit a 
public ammal report to the SEC containing audited financial statements ofthatstandard setting 
body. · 
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Studies and Reports 

R.R. 3763 would require the SEC to study, and submit a report within one year of the 
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system of a principles-based accounting system 
including an examination of: (1) the extent to which principles-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed 
methods by which a principles-based system may be implemente~; and (4) a thorough economic 
analysis of the implementation of a principles-based system. 

\ 

· The SEC would be required to conduct a study to detennine, for the period from 1998 
through 200J, the number of public accountants, public accounting firms, investment bankers, 
investnient advisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetted a violation of the Federal securities laws, but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would 
have to repmi to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. 

R.R. 3763 would require the SEC to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislative recommendations it has to make the 
proceedings to obtain civil pe1ialties and disgorgenientsmore effective and fair to investOrs. 

R.R. 3763 would require the General Accounting Office to study and report to Congress 
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occtmed from the consolidation of public accounting firn1s. 

Miscellaneous Provisions 

. The .J3oard would be required to submit an ammal report to the SEC, and the SEC would 
. be required to transmit a copy of that report to the Senate Banking aii.d House Financial ·services 

Committees within 30 days of receiving the report from the Board. 

The enrolled bill would give the Board oversight over foreign public accounting firms 
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to 
public companies in the United States. 

The enrolled bill would authorize a court to prohibit persons from participating in an 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the F1ederal income tax return of a 
corporation should be signed by the chief executive officer of that corporation. 
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Attachment 

Other Provisions of H.R. 3763 .·. 

Criminal Penalties and Related Provisions 

. . Altering. D~stroying. or Falsifying Docull1ents. Anyone who knowingly alters, destroys, · .. 
•. or falsifies any record with the intent to impede, obstruct, or influence the investigation of ariy 
matter within the jUrisdiction of a Federal agency or any bankruptcy case would be subject to a 

· fine, imprisonment for up to 20 years, or both. · 

Any accountant who condu.cts· an audit of a public company wouldhave to maintain all . · ··· 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
providing an opportunity for comment, rules relating to the retention of relevant records 

· connected to an auditor review. Anyone who knowingly and willfullyviolates these rules would 
be subject to a fine~ imprisonment for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or 
regulation to maintain, or refrain from destroying, any document. 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
executes; or attempts to execute; a "scheme 9f artifice" either to defraud any person in connection 
with certain Federally registered securities or obtain, by means offalse pretenses, any money or 

. property in connection with the purchase or saleofthese securities, would be subject to a fine or 
imprisonment for up to 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
.· or conspires to commit any criminal fraud offense.against the United States would be subject to 
the same penalties as those prescribed for the offense itself. · . 

. . . . . . . 
. - . . ·. . .. . . . . .. . 

. Mail and Wire Fraud. The ~nrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who commits mail or wire fraud when the violation does not 
affect a financial institution. (Persons who commit violations that affect financial institutions are 

·· .· subject to up to30 years imprisonment under currentlaw,) 
~ ' 

.· . . ·. . 

. Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud. 
violations under the Employee Retirement Income Security Act of 1974. from $5,000 to · 

· $100,000, and increase the maximum period of imprisonment from one year to 10 years~ · 
. .. '· · . 

.. Financial Reports. Anyone who· certifies any financial statement knowing that th~ 
periodic report accompanying the statement does not comport with all the requirements of the 
law would be subject to a fine of up to $ l million or imprisonment for up to ten years, or both. A 
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up 
to 20 years, or both. 



~----------------~~--------

Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled 
bill would provide that anyone who corruptly: ( 1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment 
for up to20 years, or both. 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 -
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 
to $25 million. 

Retaliation Against Informant. The enrolled bill would provide that anyone who 
knowingly, with the intent to retaliate, takes any action harmful to any person, including 
interference with the lawful employment or livelihood of that person, for providing to a law 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. 

Debts Nondischargeable iflncurred in Violation of Securities Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any 
court or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, -
or manipulation in connection with the purchase or sale.of any security. 

Statute of Limitations for Securities Fraud. A private right of action involving claims of 
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement 
concerning securities laws could be brought not later than the earlier of two years after the 
discovery of the facts constituting the violation or five years after the violation. This provision 
would apply to all proceedings that are commenced on or after the date of enactment of the 
enrolled bilL 

Whistleblower Protections. The enrolled bill would prohibit any officer, employee, 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, 
threatening, harassing, or in any other manner discriminating against any employee because of 
any lawful act done by the employee: { 1) to assist in an investigation regarding any conduct 
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal 
securities fraud law, when the investigation is conducted by a Federal regulatory or law 
enforcement agency, by Congress, or by a person with supervisory authority over the employee; 
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any 
SEC rule or Federal securities fraud law. Any person who alleges discharge or other 
discrimination because of his or her action could seek relief by: (1) filing a complaint with the 
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the 
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. 
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· · . · _ .. ·. SEC Temporary Freeze Authority .. The enrolled bill would allow the SEC to petition a .. · 
Federal distri.ct court for a temporary order requiring a public company to escrow payments in an· 

. interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful 
· investigation involving possible violations ofFed~ral securities laws, that the public company is 

likely to make extraordinary payments to its dfrectors, .officers, partners, controlling persons, 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. _ H.R. 3763 would request the U.S. 
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 

. securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation 
. of new or amended sentencing guidelines to provide an enhancement for officers or directors of 

publicly traded corporations who commit fraud and related offenses; and (3) submit to the _ 
Congress an explanation of actions ittak:es or additional policy recommendations it may have for 
combating securities and accounting frau,d and related offenses .. In carrying out this review, the 

. USSC would be requested, among other things, to:. (1) ensure thatthe sentencing guidelines and 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistency with other relevant directives and with other guidelines; arid (3) account 
for any aggravating or mitigating circumstances thatmight justify exceptions, including 
circumstai.'1.ces for which the sentencing guidelines currently provide sentencing enhancements. 

. . 

Authority to Prohibit Persons from Serving as Officers or Directors. · The enrolled bill 
would authorize the SEC to prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraµd, manipulation, or insider trading in 
connection with the purchase or sale of securities, jf the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company . 

. _Enhanced Reporting Requirements 

. · The enrolled bill would require each financial report that is prepared under current law 
.· ·and filed with the SEC to reflect all material correcting adjustments tha~ have been identified by 

a registered public accounting firm andrequire_companies to disclose "on a rapid and current 
- basis" any material changes in their financial condition and any off-balance sheet transactions. 

. . 

The SEC would have to issue, within lSO day~•ofthe enrolled bill's enactment, final rules 
providing that each aruiual and quarterly financial report required to be filed with the SEC ~ust 
disclose all material off-balance sheet transactions, arrangements, obligations (including 
contingent obligations), and other relationships of the pubiic company with unconsolidated 
entities or other persons, that may have a material current or future effect on financial condition, 
changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or significant components of revenues or expenses. 

-3- . 

·I 
I 

. ' . 

. ·,. .. 

: ; 



Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final 
rules providing that pro forma financial information included in any periodic or other report filed 
with the SEC must be presented in a manner that: (1) does not contain an untrue statement ofa 
material fact or fail to state a material fact necessary to make the pro forma financial inforniation 
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it 
with the financial condition and results of operations of the public company under generally 
accepted accounting principles. 

Management and principal stockholders would have to file notice with the SEC within 
two business days of a purchase or sale of a security or a security-based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reports to 
contain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the 
effectiveness of the internal control structure and procedures of the public company for financial 
reporting. 

The above reporting requirements would not apply to investment companies registered 
with the SEC. 

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment, 
requiring every public company to indicate in its periodic reports required under current law 
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. 

Acceptance of Accounting Principles froni a Standard Setting Body 

The enrolled bill would allow the SEC to recognize generally accepted accounting 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally 
authorize the SEC to recognize accounting principles as "generally accepted" that are established 
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the protection of investors under the 
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; ( 4) is funded through annual accounting support fees; 
( 5) has .adopted procedures to ensure prompt consideratioJ?., by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging accounting issues apd changing 
business practices; and (6) considers, in adopting accounting principles, the need to keep 
standards. current in order to reflect changes in the business environment and the extent to which 
international convergence on high quality accounting standards is necessary or appropriate in the 
public interest and for the protection of investors. Such a body would be required to submit a 
public annual report to the SEC containing audited financial statements of that standard setting 
body. 
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Studies and Reports 

H.R. 3763 would require the SEC to study, and submit a report within one year of the 
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system of a principles-based accounting system 
including an examination of: (1) the extent to which principles-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed 
methods by which a principles-based system may be implemented; and (4) a thorough economic 
analysis of the implementation of a principles-based system. 

The SEC would be required to conduct a study to determine, for the period from 1998 
through 2001, the number of public accountants, public accounting firms, investment bankers, 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetted a violation of the Federal securities laws, but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would 
have to report to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. 

H.R. 3763 would require the SEC to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislative recommendations it has to make the 
proceedings to obtain civil penalties and disgorgements more effective and fair to investors. 

H.R. 3763 would require the General Accounting Office to study and report to Congress 
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occurred from the consolidation of public accounting firms. 

Miscellaneous Provisions 

The Board would be required to submit an annual report to the SEC, and the SEC would 
be required to transmit a copy of that report to the Senate Banking and House Financial Services 
Committees within 30 days of receiving the report from the Board. 

The enrolled bill would give the Board oversight over foreign public accounting firms 
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to public 
companies in the United States. 

The enrolled bill would authorize a court to prohibit persons from participating in an 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax return of a 
corporation should be signed by the chief executive officer of that corporation. · 
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Attachrrient 

OtherProvisions ofH.R. 3763 

Criminal Penalties and Related Provisions 

Altering. Destroying. or Falsifying Documents. Anyorie who knowingly alters, destroys, 
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any·· 
matter within the jurisdiction of a Federal agency or any bankruptcy case Would be subject to a 
fine, imprisonment for up to 20 years, or both . 

. · . . . ·: . . .· ', . 

Any accountant who conducts an: audit of a public coinpa1ly would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
providing an opportunity for comment. rules relating to the retention of relevant records 
connected to an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, ~mprisonment for up to 20 years; or both~ These provisions would not. 
diminish or relieve any person ofanyotherduty or obligation imposed by Federal or State law or 
.regulation to· maintain, or refrain from destroying, any document. · 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
. executes, or attempts to execute, a "scheme or artifice" eitherto defraud any person in connection·· 
. with certain Federally registered Securities or obtain, by means of false pretenses, any money or 
property in connection with the purchase or sale of these securities, would be subjectto a fine or . 
imprisonment for up to 25 years, or both. . . 

. -. . . . 
. . 

. . . . . Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 

i 

or coq.spires to commit any criminal fraud offense against the United States would be subject to 
the same penalties as those prescnbed for the offense jtself. . . . . .. ! 

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who conimits mail or wire fraud when the violation does not . 
affect a financial institution. (Persons who commitviolations that affect financial institutions are 

· spbject to up to 30 years imprisonmentunder currentlaw.) · 

Pension Fraud.· The enrolled bill would increase the maximum fines for pension frau,d ·. 
Violations under the Employee Retirement Income Security Act of 197 4 fr.om $5,000 to 

· $100,000, and increase the rriaximum period of imprisonment from one year to 10 years. 

. . . . Financial Reports. Anyone who certifies any fitiancial Statement knowing that the ·. 
·· · periodic report accompanying the 'statement does not.comport with all the requirements of the 

law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A ·. 
willful and knowing violation would be subject to a fine of up to $5million, imprisonment for up 
to 20 years, ©r both. · · 

.! 
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Tampering with a Record or dtherWise Impeding an Official Proceeding'. The enrolled 
bill Would provide that anyone who corruptly: ( 1) alters, destroys, mutilates, or conceals a . · · · 
record; document, or other object; or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or · · · 
impedes any official proceeding, or attempts to do. so, would be subject to a fine, imprisonment 

... for up to20 years, or both. · · 
" . 

. False Statements to SEC. The enrolled bill would increase the maximum penalties 
· against individuals who willfully file a false statement with the SEC from $1 million to $5 · 
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase·· 
the fine to which a corporation would be subject for committing this violation from $2.5 million 

·. to $25 million. 

Retaliation Against Informant. The enrolled bill would provide that anyone who 
knowingly, with the intent to retaliate, takes any action harmful to any person, including 
interference with the lawful employment or livelihood of that person, for providing to a law · 

·enforcement officer any truthful information relating to the commission or possi.ble commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. · 

' . 
Debts.Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled . 

bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any. 
court or administrative order or from any settlement agreement entered into by the debtor for the . ·· 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 

· ormanipulationiil connection with the purchase or. sale of any security. 
. ' . . . . . . . . 

. .. Statute of Limitations for Securities Fraud. A private right of action involving claims of 
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirerrient ·· 

.. conceniingsecurities laws could be brought not later than the earlier of two years after the :·· · 
··. discovery of the facts constituting the violation or five years after the violation. This provision · . 

would apply to all proceedings that are' commenced. on or after .the date of enactment of the . . 
enrolled bill. .· · . 

·. Whistleblower Protections. The enrolled bill would prohibit anyofficer, empioye~, 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, · 
threatening, harassing, or in any other manner discriminating against any employee because of 
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct ·•· . > 

.. · which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal 
· securities fraud law, when the investigation is conducted by a Federal regulatory or law .. · · . 
. ·enforcement agency, by Congress, or by a person with supervisory authority.over the employee; 
· or {2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any 

SEC rule or Federal securities fraud law. Any person who alleges discharge or other 
. discrimination because of his or her action could seek relief by: {1) filing a: complaint with the.· 
Secretary of Labor; or (2) if the Secretary has not issued· a final. de.cision within 180 days of th~·· · · 

· filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. 
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. . SEC Temporaiy Freeze Authority. The enrolled bill would allow the SEC to petition a .. 
· Federal district court for a temporary order requiring.a public company to escrow payments ih an . 

interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful 
·. investigation involving possible violations of Federal securities laws, that the public company is .. ·. . 
· likely to make extraordinary payments to its directors, officers, partners, controlling persons, . · 

· .. agents, or employees, 

. Amendment to the Federal Sentencing Guidelines. RR. 3763 would request the U.S .. 
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of . 
publicly traded corporations who commit fraud and related offenses; and (3) submit to the . 
Congress an explanation of actions it takes or additional pollcy recommendations it may have for . 
combating securities and accounting fraud and related offenses. In ca.frying out this review, the · 
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and. 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 

.. need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistency with other relevant directives and with other guidelines; and (3) account 
for any aggravating or mitigating circumstancesthat might justify exceptions, including 
circumstances for which the sentencing guidelines currently provide sentencing enhancements. · · 

. . Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill . 
would auth9rize the SEC to prohibit from acting as an offic~ or director of a company any . ·· 

·. person who has violated laws or regulations related to fraud, manipulation, or insider trading in 
connection with the purchase or sale of securities, if the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company: 

··· .. Enhanced Reporting Requirern'ents 
, .. 

The enrolled bill would require each financiai report that is prepared under. current law · 
.. and filed with the SEC to reflect all materialcorrecting.adjustments that have been identified by 
. a registered public accounting firin and require companies to disclose "ona rapid and current . 
basis" anymatenal changes in their financial condition and any off-balance sheet transactions. 

The SEC would have to issue,within 18.0 days of the enrolled bill's enactment, final rules ; . 
providing that each annual and quarterly financial ·report required to be filed with th~ S.EC must 
disclose all material off-:balance sheet transactions, arrangements, obligations (ineluding · · 

.··contingent obligations), and other relationships of the public company·with unconsolidated . . 
. ·. ' entities or other persons,. that mayhave a material current or future effect on financial condition, 

changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or sigriificant components ofrevenuesor expenses. · ·. 
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Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final 
rules providingthat pro forma financial information included in any periodic or other report filed 
with the SEC must be presented in a manner that: ( 1) does not contain an untrue statement of a 
material fact or fail to state a material fact necessary to make the pro forma financial information 

·not misleading, in light of the circumstances under which it is presented; and (2) reconciles it 
with the financial condition and results of operations of the public company under generally 
accepted accounting principles. 

Management and principal stockholders would have to file notice with the SEC within 
two business days of a purchase or sale of a security or a security-based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reports to 
contain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the 
effectiveness of the internal control structure and procedures of the public company for financial 
reporting. 

The above reporting requirements would not applyto investment companies registered 
with the SEC. 

·- •,. . . . 

H.R. 3 7 63 would require the SEC to issue final rules, within 180 days of enactment, 
requiring every public company to indicate in its periodic reports required under current law 
whether or not, with the reason if not: ( 1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. . 

Acceptance of Accounting Principles from a Standard Setting Body 

The enrolled bill would allowthe SEC to recognize generally accepted accounting 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally 
authorize the SEC to recognize accounting principles as "generally accepted" that are established 

· by a "standard setting body," ifthe SEC determines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the protection of investors under the 
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; ( 4) is funded through annual accounting support fees; . 
( 5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging accounting issues and changing 
business practices; and ( 6) considers, in adopting accounting principles, the need to keep 
standards current in order to reflect changes in the business environment and the extent to which 
international convergence on high quality accounting standards is necessary or appropriate in the 
public interest and for the protection of investors. Such a body would be required to submit a 
public annual report to the SEC containing audited financial statements of that standard setting 
body. 
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_Studies and Reports 

' . ·. - .- . 

·· H.R. 3763 would require the. SEC to study; and submit a report within one year of the 
._ enroHed bill's enactment to the House Financial Services ~d Senate Banking Committees, on the 
_adoption by the U.S. financial reporting system of a principles~based accounting system 
including an examination of: _ ( l) the extent to which principles-based accounting and financial' 

·. · reporting exists in the United States; (2) the length of time required forchange from a . _ 
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed __ . 
methods by which a principles~based system may be implemented; and ( 4) a thorough economic 
. analysis of the implementation of a principles-based system. 

- . . .. - -

The SEC wo~ld be required to conduct a· study to determine, for the period from 1998 
through 2001, the number of public accountants, public accounting firms, investment bankers, · 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been · 
found to have aided and abetted a violation of the Federal securities laws, but who have not been 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would 
have to report to the House Financial Services and Senate Banking Committees ori this study · 
within six months of the enactment ofH.R. 3763. 

H~R. 3763 would require the SEC to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on ariy regulatory or legislative recommendations it has to make the 

. proceedings to obtain civil penalties and disgorgements more effective and fair to investors. . ~ . 

H.R. · 3 7 63 would require the General Accounting Office to study and report to Congress 
on the plausibility ofrequiring the mandatory rotation of auditors and what ramifications have 
occurred from the consolidation of public accounting firms; 

Miscellaneous Provisions 

. The Board would be required to submit an annual report to the SEC, and the SEC would 
be required to.transmit a copy of that report to the Senate Banking and House Financial. Services 
Committees within 30 days ofrecdving the report from the Board.: . · 

- ._ . . .. · . . . . . . : ,· 

.- .. The.enrolled bill would give the Board .oversight over foreign public accounting firms-.· · 
'that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to public 

·.. companies in the United States . 
. . : . : ... - . . ·: ' . . - . . . . . ~ . ' . ' - - ; : : . ·.. . 

The enrolled bill would authorize a court to prohibit persons from participating in an -
()ffering of penny stock. 

.. ·:· .. · ·_. : .· .:'· .· ,• - " .. · . . . 

. ·.The enrolled bill states the sense of the Senat~ that the Federal income tax return of a .· 
. corporation shoµld be signed by the chief executive officer of that corporation:· 
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Attachment 

Other Provisions ofH.R. 3763 

Criminal Penalties and Related Provisions 

Altering, Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys, 
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any 
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a 
fine, imprisonment for up to 20 years, or both. 

Any accountant who conducts an audit of a public company would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
providing an opportunity for comment, rules relating to the retention of relevant records 
connected to an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Fedyral or State law or 
regulation to maintain, or refrain from destroying, any document. 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection 
with certain Federally registered securities or obtain, by means of false pretenses, any money or 
property in connection with the purchase or sale of these securities, would be subject to. a fine or 
imprisonment for up to 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
or conspires to commit any criminal fraud offense against the United States would be subject to 
the same penalties as those prescribed for the offense itself. 

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who commits mail or wire fraud when the violation does not 
affect a financial institution. (Persons who commit violations that affect financial institutions are 
subject to up to 30 years imprisonment under current law.) 

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud 
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to 
$100,000, and increase the maximum period of imprisonment from one year to 10 years. 

Financial Reports. Anyone who certifies any financial statement knowing that the 
periodic report accompanying the statement does not comport with all the requirements of the 
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A 
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up 
to 20 years, or both. 



---------- -_ ~ 

Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled 
biHwould provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment 
for up to 20 years, or both. 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 

· to $25 million. 

Retaliation Against Informant.' The enrolled bill would provide that anyone who 
knowingly, with the intentto retaliate, takes any action harmful to any person, including 
interference with the lawful employment or livelihood of that person, for providing to a law 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine,. imprisonment for up to ten years, or both. 

Debts Nondischargeable iflncurred in Violation of Securities Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any 
court or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in connection with the purchase or sale of any security. 

Statute of Limitations for Securities Fraud. A private right of action involving claims of 
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement 
concerning securities laws could be brought not later than the earlier of two years after the 
discovery of the facts constituting the violation or five years after the violation. This provision 
would applyto all proceedings that are commenced on or after the date of enactment of the 
enrolled bill. · 

Whistleblower Protections. The enrolled bill would prohibit any officer, employee, 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, 
threatening, harassing, or in any other manner discriminating against any employee because of 
any lawful act done by the employee: ( 1) to assist in an investigation regarding any conduct 
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal 
securities fraud law, when the investigation is conducted by a Federal regulatory or law 
enforcement agency, by Congress, or by a person with supervisory authority over t~e employee; 
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any 
SEC rule or Federal securities fraud law. Any person who alleges discharge or other 
discrimination because of his or her action could seek relief by: (1) filing a complaint with the 
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the 
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. 
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. SEC Temporazy Freeze A~thority. The. enrolled bill would allow the SEC to petition ~·· . . . 
Federal district court for a temporary order requiring a public company to escrow payments in an .. ·· 

· irtterest'."'bearing account for 45 days if it appears to the SEC, during the course of a lawful · 
investigation involving possible violations of Federal securities laws, that the public company is 
likely to make extraordinary payments to its directors, officers, partners, controlling persons, · 
agents, or employees. · 

Amendment to the Federal Sentencing Guidelines.· H.R. 3763 would requestthe U.S .. 
· .. ·Sentencing Commission (USSC)to: (1) promptly review the sentencing guidelines applicable.to 

· securities and ~ccounting fraud and related offenses; (2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of 
.publicly traded corporations who coJ,llmit fraud and related offenses; and (3) submit to the .· 
Congress an explanation of actions frtakes or additional policy recommendations it mayhave for 
combating securities and accounting fraud and related offenses;· In carrying out this review, the 
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and 

. policy statements reflect the serious nature of securities, pension, and accounting fraud and the 
need for aggressive and appropriate law enforcement action to prevent such offenses; {2) assure 
reasonable consistency with other relevant directives and with other guidelines; and (3) account 
for any aggravating or mitigating circumstances that might justify exceptions, including 
circumstances for which the sentencing guidelines currently provide sentencing enhancements. 

. Authority to ProhibitPersons from Ser:Ving as Officers or Directors. The enrolled bill . 
would authorize the SEC to prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraud, manipulation, or insider trading in 
connection with the purchase or sale of securities, if the conduct of that person demonstrates 

. unfitness to serve as an officer or director of the company. 

Enhanced Reporting Reguirements · .· .. 

. The enrolled bill would require each financial report that is prepared under current law , 
and filed with the SEC to reflect all material correcting adjustments that have been identified by . 
a registered public accounting firm and require companies to disclose "on a rapid and current . 
basis" any material changes in their financial condition and any off-balance sheet transactions. 

. The SEC would have to issue, within 180 days of the enrolled bill's enactment, finalrul~s .. 
providing that each annual and quarterly financial report required to be filed with the SEC must ·. ·· 
disclose all material off-balance sheet transactions, arrangements, obligations (including 
contingent obligations), and other relationships of the public company with unconsolidated 
entities or other persons, that may have a material current or future effect on financial condition, . 
changes in financial condition, results of operations, liquidity; capital expenditures, capital 
resources, or significant components pf revenues or expenses. . . 
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Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final 
rules providing that proforma financial information included in any periodic or other report filed . 
with the SEC must be presented in a manner that: ( 1) ·does not contain an untrue statement of a 
material fact or fail to state a material fact necessary to make the pro forma financial information 
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it 
with the financial condition and results of operations of the public company under generally 
accepted accounting principles. 

Management and principal stockholders would have to file notice with the SEC within 
two business days of a purchase or sale of a security or a security-based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reportsto 
contain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the 
effectiveness of the internal control structure and procedures of the public company for financial 
reporting. 

The above reporting requirements would not apply to investment companies registered 
with the SEC. 

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment, 
requiring every public company to indicate in its periodic reports required under current law 
whether or not, with the reason if not: ( 1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. 

Acceptance of Accounting Principles from a Standard Setting Body 

The enrolled bill would allow the SEC to recognize generally accepted accounting 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally. 
authorize the SEC to recognize accounting principles as "generally accepted" that are established 
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the protection of investors under the 
securities laws; (2)is organized as a private entity; (3)has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; ( 4) is funded through annual accounting support fees; 
{ 5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging accounting issues and changing 
business practices; and (6) considers, in adopting accounting principles, the need to keep 

· standards current in order to reflect changes in the business environment and the extent to which 
international convergence on high quality accounting standards is necessary or appropriate in the 
public interest and for the protection of investors. Such a body would be required to submit a 
public annual report to the SEC containing audited financial statements of that standard setting 
body. 
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:studies and Reports 
. . ... ·. . . . . . . .· · .. 

.. .. .·.· .·. . .. H.R. 3763 would require the SEC t~ study, and si,lhmit a report within one year of the .· · 
. enrolled bill's enactment to the House Finandal Services and Senate Banking Committees, on the· 
· adoption by the U.S. financial reporting system of a prindples-based accounting system 
' including an examinationof:. (1) the exteritto which principles-based accounting and financial 
reporting exists in the United States; (2) the length of time required for change from a 

·. rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed 
methods by which a principles:.based system may be impleniented; and ( 4) .a thorough economic 
analysis of the implementation of a principles-based system .. 

- . . . ' . . 

· The SEC would be required to conduct a study to determine, for the period from 1998 
through 2001, the number of public &ccountants, public accounting firms, investment bankers, 

. investment adVisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetted a violation .of the Federal securities laws, but who have not been 
penalized as a primary violator in any admtnistrative action or civil proceeding. The SEC would 
have to report to the House Financial Services and Senate Banking Committees on this study 
'within six months of the enactment ofH.R. 3763 . 

.. H;R. 3763 would req~ire the SEC to study its enforcement practices over the five years 
· previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
· .. Banking Committees on any regulatory or legislative recommendations it has to make the 
proce~dings to obtain civil penalties and disgorgements more effective and fair to investors~ 

. . 

H.R. 3763 would require the General Accounting Office to study and report to Congress . 
.. on the plausibility of requiring the mandatory rotation of auditors and what ramificatfons have 

occurred from the consolidation of public 'accounting firins. . . · · · 

. . 
· Miscellaneous Provisions 

The Board would be~equiredto ~ub~it an annualrepo~to the SEC,. and the SEC would 
he required to transmit a copy of that report to the Senate Banking and House Financial· Services 
Committees .within 30 days of receiving the report from the Board. 

. ·The enrolled bill would give the B()~d over~ight ov~rJoreign public accounting firms . 
that prepare or furnish, or play a substantial role in preparing or furnishing; au.dit reports to public . 
·companies in the United States.· · . · 

· The enrolled bill would.authorize a court to prohibit persons from participating in an 
offering of penny stock. .· · 

. . . - : 

The enrolled bH! states the sense of the Senate that the Federal inco~e tax return. of a· 
corporation should be signed by the chief executive officer ofthat corporation. 
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Attachment 

Other Provisions of H.R. 3763 

Criminal Penalties and Related Provisions 

. Altering. Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys, 
or falsifies any record with the intentto impede, obstruct, or influence the investigation of any 
matter within the jurisdiction ofa Federal agency or any bankruptcy case would be subject to a 
fine, imprisonment for up to 20 years, or both. 

. . 

Any accountant who conducts an audit of a public company would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded .. The SEC would have to promulgate, within 180 da),'.~ after . 
providing an opportunity for comment, rules relating to the retention of relevant records 
connected to an auditor review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State lawor 
regulation to maintain, or refrain from destroying, any document. 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
executes, or attempts to execute, ~ "scheme or artifice" either to defraud any person in connection 
with certain Federally registered securities or obtain, by means of false pretenses, any money or 
property in connection with the purchase or sale of these securities, would be subject to a fine or 
imprisonment for up to 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
· or conspires to commit any criminal fraud offense against the United States would be subject to 
. the same penalties as those prescribed for the offense itself . 

. Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years tlie 
maiimum sentence for anyone who commits mail or wire fraud when the violation does not 
affect a financial institution. (Persons who commit violations that affect financial.institutions are 
subject to up to 30 years imprisonment under currentlaw.) 

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud 
violations under the Employee Retirement Income Security Act ofl 974 from $5,000to 
$100,000, and increase the maximum period of imprisonment from one year to 10 years; 

Financial Reports. Anyone who certifies any financial statement knowing that the 
periodic report accompanying the statement does not comport with·all the requirements of the 
law would be subject to a. fine of up to $1. million or imprisonment for up to ten years, OJ both. A 
willfuland knowing violation would be subject to a fine of up to $5 million, imprisonment for up 
to 20 years, or both. · 



Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled 
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with the intent to impair the object's 
integrity or availability for use in an official proceeding; or (2) otherwise .obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment 
for up to 20 years, or both. 

False Statements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 
to $25 million. 

Retaliation Against Informant. The enrolled bill would provide that anyone who 
knpwingly, with the intent to retaliate,·takes any action harmful to any person, includin~~ 
interference with the lawful employment or livelihood of that person, for providing to a law 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. 

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any 
court or administrative order or from any settlement agreement entered into by the debtor for the 
violation of any Federal or State securities laws or regulations, or for common law fraud, d~ceit, 
or manipulation in connection with the purchase or _sale of any security. 

Statute of Limitations for Securities Fraud. A private right of action involving claims of 
fraud; deceit, manipulation, or contrivance in contrl!vention of a regulatory requirement 
concerning securities laws could be brought not later than the earlier of two years after the 
discovery ofthe facts constituting the violation .or five years after the violation. This provision 
would apply to all pro,ceedings that are commenced on or after the date of enactment of the 
enrolled bill. 

Whistleblower Protections. The enrolled bill would prohibit any officer, employee, 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, 
threatening, harassing, or in any other mariner discriminating against any employee because of 
any lawful act done by the employee: ( 1) to assist in an investigation regarding any conduct 
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal 
securities fraud law, when the investigation is conducted by a Federal regulatory or law 
enforcement agency, by Congress, or by a person with supervisory authority over the employee; 
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any 
SEC rule or Federal securities fraud law. Any person who alleges discharge or other 
discrimination because of his or her action could seek relief by: ( 1) filing a complaint with the 
Secretaiy of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the 
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. · 
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SEC Temporal:y Freeze Authority. The enrolled bill would allow the SEC to petition a 
Federal district court for a temporary order requiring a public company to escrow payments in an 
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful 
investigation involving possible violations of Federal securities laws, that the public company is 
likely to make extraordinary payments to its directors, officers, partners, controlling persons, 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S. 
Sentencing Commission (USSC) to: ( 1) promptly review the sentencing guidelines applicable to · 
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of 
publicly traded corporations who commit fraud and related offenses; and (3) submit to the 
Congress an explanation of actions it takes or additional policy recommendations it may have for 
combating securities and accounting fraud and related offenses. In carrying out this review, the 
USSC would be requested, among other things, to: (1) ensure that the·sentencing.guideU,nes and 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistency with otherrelevant directives and with other guidelines; and (3)account 
for any aggravating or mitigating eitcumstances thatmight justify exceptions, including 
circumstances for which the sentencing guidelines currently provide sentencing enhancements. -

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill . 
would authorize the SEC to. prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraud, manipulation, or insider trading in 
connection with the purchase or sale of securities,.if the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company. 

Enhanced Reporting Reguirements . 

. The enrolled bill would require each financial report that is prepared under current law 
and filed with the SEC to reflect all material correcting adjustments that have been identified by 
a registered public account].ng.firm and require companies to disclose "on a rapid and current 
basis" any material changes in their financial condition and any off-balance sheet transactions. 

The SEC would have to issue, within 180 days of the enrolled bill's enactment; final rules · 
providing that each annual and quarterly financial report required to be filed with the SEC must 
disclose all material off-balance sheet transactions, arrangements, obligations (including 
contingent obligations), and other relationships of the public company with unconsolidated 

·entities or other persons, that may have a material current or future effect on financial condition, 
· changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or significant components of revenues or expenses. 
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Within 1_80 days of the enrolled bill's enactment, the SEC would be required to issue final 
.· rules providing that pro forma financial information included in any periodic or other report filed 

with the SEC must be presented in a manner that: ( 1) does not ccintain an untrue statement of a 
material fact or fail to state a material fact necessary to make the pro forma financial information 
not misleading, in light of the circumstances under which it is presented; and (2} reconciles it 

· .. with the financial condition and results of operations of the public company under generally 
accepted accounting principles. 

Management and principal stockholders would have to file notice with the SEC within 
two business days of a purchase or sale of a security or a security-based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reports to 
contain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the .1 

effectiveness of the internal control structure and procedures of the public company for 'financial 
reporting. 

The above reporting requirements would not apply to investment companies registeredc 
with the SEC. 

H.R. 3763would require the SEC to issue final rules, within 180 days ofenactment, 
requiring every public company to indicate in its periodic reports required under current law 
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the SEC. 

Acceptance of Accounting Principles from a Standard Setting Body 

The enrolled bill would allow the SEC to recognize generally accepted accounting 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally 
authorize the SEC to recognize accounting principles as "generally accepted" that are established 
by a "standard setting body," if the SEC determines the body: (1) is capable of i~proving the 
accuracy and effectiveness of financial reporting and the protection of investors under th~ 
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; ( 4) is funded through annual accounting support fees; 
( 5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging accounting issues and changing 
business practices; and ( 6) considers, in adopting accounting principles, the need to keep .. 
standards current in order to reflect changes in the business environment and the extent to which 
international convergence on high quality accounting standards is necessary or appropriate in the 
public foterest and for the protection of investors, Such a body would be required to submit a 
public annual report to the SEC containing audited financial statements of that standard setting 
~~ . 
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Studies and Reports 

H.R. 3763 would require the SEC to study, and submit a report within one year of the 
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the 
adoption by the U.S. financial reporting system of a principles-based accounting system 
including an examination of: (1) the extent to which principles-based accounting and financial 
reporting exists in the United States; (2) the length of tilile required for change from a 
rules-based to a principles-based financial rep<;>rting system; (3) the feasibility of and proposed 
methods by which a principles-based system may be implemented; and ( 4) a thorough economic 
analysis of the implementation of a principles-based system .. 

The SEC would be required to·conguct a study to determine, for the period from 1998 
through 2001, the number of public accountants, public accounting firms, investment bankers, 
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been 
found to have aided and abetted a violation of the Federal securities laws, but who have .. potbeen 
penalized as a primary violator in any administrative action or civil proceeding. The SEC would 
have to report to the House Financial Services and Senate Banking Committees on this study 
within six months of the enactment ofH.R. 3763. 

H.R. 3763 would require the SEC to study its enforcement practices over the five years 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate 
Banking Committees on any regulatory or legislative recommendations it has to make the 
proceedings to obtain civil penalties and disgorgements more effective and fair to investors. 

H.R. 3763 would require the General Accounting Office to study and report to Congress 
ori the plausibility of requiring the mandatory rotation of auditors and what ramifications have 
occurred from the consoiidation of public accounting firms. 

Miscellaneous Provisions 

The Board would be required to submit an annual report to the SEC, arid the SEC would 
be required to transmit a copy of that report to the Senate Banking and House Financial Services 
Committees within 30 days ofreceiving the report from the Board. 

The enrolled bill would give the Board oversight over foreign public accounting firms 
that prepare orfurnish, or play a substantial role in preparing or furnishing, audit reports to public 
companies in the United States. · 

The enrolled bill would authorize a court to prohibit persons from participating in an 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax return of a 
corporation should be signed by the chief executive officer of that corporation. 
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Memo to the Record 

Oat~: J0/25/2016 

Cdllection: Executive Clerk; Office of the 

.series: Subject Files - Saunders! G. Jin1othy(Tirfi)~ Bill files 

HolHngerlD: 85221 

RE:.07 /30/2002 [H.R.,3763} [771251][1] 

' ·. .· ' . . ' .· . : . ' .. ' ; . ' . . .· . . .···: 
' . . ' . . . . . . . . 

Acopy of the report entitled "Corporate andAuditing Acwuntability~ Responsibility! and . • 
Transparency Act of 200Y to7th CQ'ngress 2d Session Hous,e of Representatives report, 107-
414:' Report is included at this location in this folder. It was not scanned. Contact the George W. 
Bush Presidential Lipraryfor more information r~gardingthis .item. . 

' ' ' ... . - ·' 

In addition! more information regarding this item may be found at 



SS/RM NO . 

WHITEHOUSE STAFFING MEMORANDUM 

Date: 07-29-02 9:00 PM ACTION /CONCURRENCE /COMMENT DUE BY: 07-30-02 8:00 AM 

Subject: ENROLLED BILL MEMO •• H.R. 3763 SARBANES-OXLEY ACT OF 2002 

ACTION· FYI ACTION FYI 

VICE PRESIDENT ~ D HUBBARD 
.rY' 

D 

CARD r/ D IRASTORZA . D 
r "-".:'.,".: ~:, ···o 

BARTLETT -rJt' D JOHNSON D D 

BLAKEMAN D D LINDSEY r/ D 

BOLTEN er/ D MARBURGER D ,.,,/ D 

BRIDGELAND 

~ 
D MIERS D v 

CALIO ~ D . RICE ·o·· D 

CONNAUGHTON · D D RIDGE D D 

DANIELS D ~ ROVE v D 

FLEISCHER D lfl' SPELLINGS ~ D 

GERSON D . ·r.I CLERK D 

GONZALES rl D D D 

HAGIN 

" 
D D D 

HAWKINS D D D 

REMARKS: 
PLEASE FORWARD COMMENTSTO JIM JUKES, X53458, O~ FAX 56148, BY 10:00 P.M., 
TONIGHT, MONDAY, JULY 29, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE. 
THANK YOU. 

· RESPONSE: 

'1~ 1{--{~J)-~ 
HarrietE. Miers 

Assistant to the President 
and Staff Secretary -

·ext 62702 

• 
• 
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1. 

Attachment 

Other Provisions ofH.R. 3763 

Criminal Penalties and Related Provisions 

Altering. Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys, 
or falsifies arty record with the intent to impede, obstruct, or influence the investigation of any 
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a 
fine, imprisonment for up to 20 years, or both. 

Any accountant who conducts an audit of a public company would have to maintain all 
audit or review work papers for a period of five years from the end of the fiscal period in which 
the audit or review was concluded. The SEC would have to promulgate, within 180 days after 
providing an opportunity for comment, rules relating to the retention of relevant records ... 1 

connected to an audit or review. Anyone who knowingly and willfully violates these rules would 
be subject to a fine, imprisonment for up to 20 years, or both~ These provisions would not 
diminish or relieve any person of any other duty or obligation imposed by Federal or State laW=or 
regulation to maintain, or refrain from destroying, any document. 

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly 
executes, or attempts to execute, a "scheme or. artifice" either to defraud any person in connection 
with certain Federally registered securities or obtain; by means of false pretenses, any money or 
property in connection with the purchase or sale of these securities, would be subject to a fine or 
imprisonment for up to 25 years, or both. 

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts 
or conspires to commit any criminal fraud offense against the United States would be subjectto 
the same penalties as those prescribed for the offense itself. 

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the 
maximum sentence for anyone who commits mail or wire fraud when the violation does not 
affect a financial institution. (Persons who commit violations that affect financial institutions are 
subject to up to 30 years imprisonmenfunder current law.) 

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud 
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to 
$100, 000, and increase the maximum period of imprisomrient from one year to 10 years. 

Financial Reports. Anyone .who .certifies anyfinancial statement knowing that the 
periodic report accompanying the statement does not comport with all the requirements of the 
law would be subject to a fine ()fup to $1 million or imprisonment for up to ten years, or both. A 
willful and knowing violation would be subject toa fine of up to $5 million, imprisonment for up 
to 20 years, or both. 



,------
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Tampering with a Record or Otherwise Impeding an Official Proceeding~ The enrolled 
billwould provide that anyone who corruptly: ( 1) ·alters, destroys, mutilates, or conceals a 
record, document, or other object, or attempts to do so, with .the intent to impair the object's · 
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or 
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment 
for up to 20 years, or both. · 

False St~tements to SEC. The enrolled bill would increase the maximum penalties 
against individuals who willfully file a false statement with the SEC from $1 million to $5 
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase 
the fine to which a corporation would be subject for committing this violation from $2.5 million 
to $25 million. 

Retaliation Against Informant. The enrolled bill would provide that anyone who 
knowingly, with the intent to retaliate, takes any action harmful to any person, including 
interference with the lawful employment or livelihood of that person, for providing to a·faw 
enforcement officer any truthful information relating to the commission or possible commission 
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both. 

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled 
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any 
court or administrative order or from any settlement agreement entered into by the debtor for the -
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit, 
or manipulation in connection with the purchase or sale of any security. 

Statute of Limitations for Securities Fraud .. A private right of action involving claims of 
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement 
concerning securities laws could be brought not later than the earlier of two years after the 
discovery of the facts constituting the violation or five years after the violation. This provision 
would apply to all proceedings that are commenced on or after the date of enactment of the 
enrolled bill. · 

Whistleblower Protections. The enrolled bill would prohibit any officer, employee, 
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, 
threatening, harassing, or in any other manner discriminating against any employee because of 
any lawful act done by the employee: ( 1) to assist in an investigation regarding any conduct 
which the employee reasonably believes cons~itutes a violation of any SEC rule, or any Federal 

·.securities fraud law, when the investigation is conducted by a Federal regulatory or law . 
enforcement agency, by Congress, or by a person with supervisory authority over the employee; 
or (2) to assist in a proceeding fiJed or about to be filed relating to an alleged violation of any 
SEC rule or Federal securities fraud law. Any person who alleges discharge or other 
discrimination because of his or her action could seek relief by: ( 1) filing a complaint with the 
·secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the 
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate 
district court of the United States. 
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SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a 
Federal district court for a temporary order requiring a public company to escrow payments in an 
int,erest-bearing account for 45 days if it. appears to the SEC, during the course of a lawful 
investigation involving possible violations of Federal securities laws, thatthe public company is 
likely to make extraordinary P8:yments to its directors, officers, partners, controlling persons, 
agents, or employees. 

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S. 
· Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to 
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation 
of new or amended sentencing guidelines to provide an enhancement for officers or directors of 
publicly traded corporations who commit fraud and related offenses; and (3) ~ubmit to the 
Congress an explanation of aCtions it takes- or additional policy recommendations it may have for 

· combating securities and accounting fraud and related offenses .. In carrying out this review, the 
USSC would be requested, among other things, to: {1) ensure that the sentencing guidelipes and 
policy statements reflect the serious nature of securities, pension, and accounting fraud and the 
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure 
reasonable consistencywith other relevant directives and with other guidelines; and (3) account 
for.any aggravating or mitigating eircumstances thatmightjustify exceptions, including 
circumstances for which the sentencing guidelines currently provide sentencing enhancements. 

Authority to Prohibit Persons from Serving as.Officers or Directors. The enrolled bill 
would authorize the SEC to prohibit from acting as an officer or director of a company any 
person who has violated laws or regulations related to fraud, manipulation, or insider tradingin 
connection with the purchase or sale of securities, if the conduct of that person demonstrates 
unfitness to serve as an officer or director of the company. 

Enhanced Reporting Requirements 

. The enrolled bill would require each financial report that is prepared under current law 
and filed with the SEC to reflect all material correcting adjustments that have been identified by 
a registered public accounting firm and require companies to disclose "on a rapid and CJUTent 
basis" any material changes in their financial condition and any off-balance sheet transactions. 

. The SECwould have to issue, withinl80 days of the enrolled bill's enactment, final rules 
providing that each annual and quarterly financial report required to be filed with the SEC must 
disclose all material off-balance sheet transactions, arrangements,·obligations (including 
contingent obligations), and other relationships of the public company, with unconsolidated 
entities or other persons, that may have a material current or future effect on financial condition, 
changes in financial condition, results of operations, liquidity, capital expenditures, capital 
resources, or significant components of revenues or expenses. 
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. Within l 80days of the enrolled bill's enactment, the SEC would be required to issue final 
rules providing that pro forma financiahnfonnation included in any periodic or other report filed 
with the SEC must be presented in a manner that: ( 1) does not contain an untrue statement of a 

·material fact or fail to state a material fact necessary to malce the pro. forma financial information 
not misleading, in light of the circumstances under which it is presented; and (2) reconcilesit 
with the financial condition and results of operations of the public company under generally 
accepted accounting principles. 

Management and principal stockholders would have to file notice with the SEC within 
two business days of a purchase or sale of a security or a security"' based swap agreement. 

The SEC would have to prescribe rules requiring public companies' annual reports to 
cont,ain an internal control report stating the responsibility of management for establishing and 
maintaining an adequate internal control structure and procedures for financial reporting and an 
assessment, as of the end of the most recent fiscal year of the public company, of the 
effectiveness of the internal control structure and procedures of the public company forffnancial · 
reporting. 

The above reporting requirements would not apply to investment companiesregistered-= 
with the SEC. 

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment, 
requiring every public company to indicate iri its periodic reJ>orts required under current law 
whether or not, with the reason if not: (1) it has adopted a code ofethics for senior financial . 
officers; and (2) the audit committee of that public company is comprised of at least one member 
who is a financial expert, as defined by the .~me. 

Acceptance of Accounting Principles from a Standard Setting Body 

. . The enrolled bill would allow the SEC to recognize generally accepted accounting 
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally 
authorize the SEC ~o recognize accounting principles as "generally accepted" that are established 
by a "standard setting body," ifthe SECdetennines the body: (1) is capable of improving the 
accuracy and effectiveness of financial reporting and the protection of investors under the . 
securities laws; (2) is organized as a private entity; (3} has a board of trustees (or equivalent 
body), the majority of whom are not, and have not been during the two previous years, affiliated 
with any registered public accounting firm; ( 4) is funded through annual accounting support fees; 
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of 
changes to accounting principles necessary to reflect emerging accounting issues and changing 
bl,lsiness practices; and (6) considers, in adopting accoun,ting principles, the need to keep 
standards current in order to reflect changes in the business environment and the extent to which . 
international convergence on high quality accounting standards is necessary or appropriate in the · 
publicinterest and for the protection of investors. Such a body would be required to submit a 
pubhc · annuaLreport to the SEC containing audited financial statements of that standard setting 
body. 
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·. 

Studies and Rtm~rts 

. H.R. 3763 would require the SEC to stridy, and submit a report within one year. of the 
enrolled bill's enactment to the HouseFinancial SerVices and Senate Ballking Committees, onihe·' 
adoption by theU;S. financi~l rej>orting systein of a principles-based accounting system . 
Including an examination of: ( 1) the extentto which principles-based accounting and tinanci~ 

. ' reporting exists in the United States; (2) the length of time required for change from a 
· rules.;based to a principles-based financial reporting system; (3) the feasibility of and proposed .· 
. methods by which a principles-based system may pe implemented; and ( 4) a thorough economic 
analysis of the implementatiori of a prillciples~ba8ed system. . . . . . . . . 

. . 

. The SEC· would be required to conduct a study to detennine, for the period from · 1998 
through 2001, the number of public accouritants, public accounting finits, investment.bankers, · 
investment advisers, brokers, deal~,•attomeys, and other securities professionals who have been 

. found to haye aided and abetted a violatfonofthe Federalsecurities laws, but who have not been.· ! 

. _penalized as a primar}' violator in anY administrative action or civil proceeding. The SEC would · 
have to report to the House Financial Servicesand Senate Banking Committees on this study ·• · 

· within.sixmoriths of the enactment ofH.R; 3763. . · 
•.·-

H.R. 3763 would require_ the SEC to study its enforcement practices over the five years., 
previous to the enrolled bill's enactment and report to the House Financial Services and Senate .. _· 
Banking Committees on any regulatory or legislative reconimendations it has to make the 
.Pr~ceedings to obtain civil penalties and disgorgements more'eiiective and fair to ilivestors. 

. . 

'·· . 

. H.R~ 3 7 63 would require the General AccoUilting Office to ~tudy and report to Congress. . 
on the plausibility ofrequiring the mandatory rotation. of auditors· and what ramifications have · . 
. occurred from the.consolidation of public accounting firins. · · . 
. . . . . '· . ' . . 

.· Miscellaneous Pr~visions .·· 

'fhe Board would be req~red to submit an annual report to the SEC~ and the SEC' would 
be required to transmit a copy of that report to the Senate Banking and House Finaneial Services 

. Committees within 30 days of receiving the report from.the Board.. 
. . . . . . . -

The enrolled billwouldgive the Board o~ersight overforeigii public accounting firms·. 
thatprepare or furnish, or play a substantial rolcdn preparing or furnishing; audit reports to public . 

·companies in the United States. ·. · 

The enrolled bill would authorize a court to 'prohibit persons from participating iri ail .... · 
offering of penny stock. 

The enrolled bill states the sense of the Senate that the Federal income tax reti:irn of a 
corporation should be signed by the chief executi:\le officer of that corporation .. · 
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