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Attachment

Other Provisions of H.R. 3763

Criminal Penalties and Related Provisions .

Altering, Destroying, or Falsifving Documents: Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any

matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a
fine, imprisonment for up to 20 years, or both. »

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or
regulation to maintain, or refrain from destroying, any document.

* Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly _
executes, or attempts to execute, a "scheme or artifice” either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or .
property in connection with the purchase or sale of these securities, would be subject to a fine or
imprisonment for up to 25 years, or both... -

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who alttempts
or conspires to commit any criminal fraud offense against the United States would be subject to
the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled b1ll would increase from ﬁve years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
" affect a financial institution. (Persons who commit V1olat1ons that affect ﬁnanc1al 1nst1tut10ns are
subject to up to 30 years nnprlsonment under current law. )

Pension Fraud. The enrolled bill would increase the maximum fines fof‘pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a ﬁne of up to $5 million, imprisonment for up
to 20 years, or both.




Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a fine, 1mprrsonment
for up to 20 years or both.

False Statements to SEC. The enrolled bill would increase the maximum penalties
against individuals who willfully file a false statement with the SEC from $1 million to $5
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase
- the fine to which a corporation would be subject for committing this violation from $2.5 million
to $25 million. :

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the

- violation of any Federal or State securities laws or regulations, or for common law fraud, dece1t

or manipulation in connection with the purchase or sale of any security.

‘ Retaliation Against Informants and Whistleblower Protections. The enrolled bill would

provide that anyone who knowingly, with the intent to retaliate, takes any action harmful to any -
person, including interference with the lawful employment or livelihood of that person, for
providing to a law enforcement officer any truthful information relating to the commission or
possible commission of a Federal offense, Would be subJ ect to a fine, imprisonment for up to ten
years, or both. '

The enrolled bill would prohrblt any ofﬁcer employee contractor, subcontractor or
agent of a company from drschargmg, demotlng, suspendmg, threatenmg, harassmg, orin any
other manner drscrrmmatmg against any employee because of any lawful act done by the
employee: (1) to assist in an'investigation regarding any conduct which the employee reasonably
believes constitutes a violation of any SEC rule; or any Federal securrtres fraud'law, when the
investigation is conducted by a Federal regulatory or law enforcement agency, by Congress or
by a person with supervisory authorrty overthe. employee or ) to assistin a proceedmg filed or
- about to be filed relating to an alleged violation of any SEC rule or Federal securities fraud law.
Any person who alleges discharge or other discrimination because of his or her action could seek
" relief by: (1) filing a complaint with the Secretary of Labor; ot (2) if the- Secretary has not issued
a final decision within 180 days of the filing of the complamt bringing an act1on at law or equlty
for de novo review in the approprrate drstrlct court of the United States -



SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petitiona
Federal district court for a temporary order requiring a public company to escrow payments in an
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its directors, officers, partners, controlling persons,
agents, or employees.

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the

“need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
' reasonable consistency with other relevant directives and with other guidelines; and (3) account
- for any aggravating or mitigating circumstances that might justify exceptions, including
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in
connection with the purchase or sale of securities, if the conduct of that person demonstrates
unﬁtness to serve as an ofﬁcer or director of the company ‘

Enhanced Reporting Requirements

‘ The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correcting adjrustment's"that’ have been identified by

‘a reglstered public accounting firm and require companies to disclose "on a rapid and current
basis" any material changes in their financial condition and any off- balance sheet transactions.

The SEC would have to issue," within 180 days of the enro\lle_d bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,.
changes in financial condition, results of operatmns liquidity, capital expenditures, cap1ta1
resources, or significant components of revenues Or expenses.




Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
rules providing that pro forma financial information included in any periodic or other report filed
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operations of the public company under generally .
accepted accounting principles.

Management and principal stockholders would have to file notice with the SEC within
two business days of a purchase or sale of a security or a security-based swap agreement.

The SEC would have to prescribe rules requiring public companies’ annual reports to
contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the
effectiveness of the internal control structure and procedures of vthéfp'ublic company for financial
reporting. ‘ ' - e :

The above reporting requirements wbuld-,not apply to ‘i,nyestmer:‘lht’cc')mpanies registered
with the SEC. =~ v , R o

H.R. 3763 would require the SEC to issue final tules, within 180 days of enactment,
requiring.every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company is comprised of at least one member
who 1s a financial expert, as defined by the SEC..

Acceptance of Accounting Principles from a Standard Setting Body

The enrolled bill would allow the SEC to recognize generally accepted accounting
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally
authorize the SEC to recognize accounting principles as "generally accepted” that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the -
accuracy and effectiveness of financial reporting and the protection of investors under the
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep
standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a
public annual report to the SEC containing audited financial statements of that standard setting
body.

4-



Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
adoption by the U.S. financial reporting system of a principles-based accounting system
including an examination of: (1) the extent to which principles-based accounting and financial
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may .be implemented; and (4) a thorough economic
analysis of the implementation of a principles-based system.

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been
found to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEC would
have to report to the House Financial Services and Senate Banking Committees on this study
within six months of the enactment of H.R. 3763.

H.R. 3763 would require the SEC to study its enforcement practices over the five years

' prev1ous to the enrolled bill's enactment and report to the House Financial Services and Senate -

Banking Committees on any regulatory or legislative recommendations it has to make the
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Ofﬁoe to study and report to Congress
~on the plausibility of requiring the mandatory rotation of auditors and what ramifications have

oceurred from the consolidation of public accounting firms.

Miscellaneous Provisions

The Board would be required to submlt an annual report to the SEC, and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board oversight over foreign public accounting firms
that prepare or furnish, or play a substantial role i n preparing or furn1sh1ng, audit reports to
public companies in the United States ‘ :

The enrolled bill Would author1ze a court to: proh1b1t persons from part1c1pat1ng n an
offerlng of penny stock. v :

The enrolled bill states the sense of the Senate that the Federal income tax return ofa
corporation should be signed by the chief executfi\'/er ofﬁ_oer of that corporation.
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®ne Rundred Scoenth Congress
- ofthe
Anited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Wednesday,
the twenty-third day of January, two thousand and two

An Act

To protect investors by improving the accuracy and reliability of corporate disclosures
made pursuant to the securities laws, and for other purposes.

Be it enacted by the Senate and House of Representatwes of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TiTLE.—This Act may be cited as the “Sarbanes-
Oxley Act of 2002”.

(b) TABLE oF CONTENTS.—The table of contents for this Act
is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Definitions.
Sec. 3. Commission rules and enforcement.

TITLE I-PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD

Sec. 101. Establishment; administrative provisions.

Sec. 102. Registration with the Board.

Sec. 103. Auditing, quality control, and independence standards and rules.
Sec. 104. Inspections of registered Fubhc accounting firms.

Sec. 105. Investigations and disciplinary proceedings.

Sec. 106. Foreign public accounting firms.

Sec. 107. Commission oversight of the Board.

Sec. 108. Accounting standards.

Sec. 109. Funding.

TITLE II—-AUDITOR INDEPENDENCE

Sec. ,201. Services outside the scope of practice of auditors.

Sec. 202. Preapproval requirements.

See. 203. Audit partner rotation.

Sec. 204. Auditor reports to audit committees.

Sec. 205. Conforming amendments.

Sec. 206. Conflicts of interest.

Sec. 207. Study of mandatory rotation of registered pubhc accounting firms.
Sec. 208. Commission authority.

Sec. 209. Considerations by appropriate State regulatory authorities.

TITLE III—-CORPORATE RESPONSIBILITY

Sec. 301. Public company audit committees.

Sec. 302. Corporate responsibility for financial reports.

Sec. 303, Improper influence on conduct of audits.

Sec. 304. Forfeiture of certain bonuses and profits.

Sec. 305. Officer and director bars and penalties.

Sec. 306. Insider trades during pension fund blackout periods.
Sec. 307. Rules of ‘?rofessmnal responsibility for attorneys.
Sec. 308. Fair funds for investors.

TITLE IV—ENHANCED FINANCIAL DISCLOSURES

Sec. 401. Disclosures in periodic reports.

Sec. 402. Enhanced conflict of interest provisions.

Sec. 403. Dilscllgsures of transactions involving management and principal stock-
olders



H.R.3763--66

“(f) AUTHORITY OF THE COMMISSION TO PROHIBIT PERSONS FROM
SERVING AS OFFICERS OR DIRECTORS.—In any cease-and-desist pro-
ceedini under subsection (a), the Commission may issue an order
to prohibit, conditionally or unconditionally, and permanently or
for such period of time as it shall determine, any person who
has violated section 17(a)(1) or the rules or regulations thereunder,
from acting as an officer or director of any issuer that has a
class of securities registered pursuant to section 12 of the Securities
Exchange Act of 1934, or that is required to file reports pursuant
to section 15(d) of that Act, if the conduct of that person dem-
onstrates unfitness to serve as an officer or director of any such
issuer.”. :

SEC. 1106. INCREASED CRIMINAL PENALTIES UNDER SECURITIES
- EXCHANGE ACT OF 1934.

Section 32(a) of the Securities Exchange Act of 1934 (15 U.S.C.
78ff(a)) is amended— ,
(1) by striking “$1,000,000, or imprisoned not more than
10 years” and inserting “$5,000,000, or imprisoned not more
than 20 years”; and
(2) by striking “$2,500,000” and inserting “$25,000,000”.

SEC. 1107. RETALIATION AGAINST INFORMANTS.

(a) IN GENERAL.—Section 1513 of title 18, United States Code,
is amended by adding at the end the following:

“(e) Whoever knowingly, with the intent to retaliate, takes
any action harmful to any person, including interference with the
lawful employment or livelihood of any person, for providing to
a law enforcement officer any truthful information relating to the
commission or possible commission of any Federal offense, shall
bebﬁnﬁd under this title or imprisoned not more than,10 years,
or both.”.

APPROVED

JUL 3 0 2002
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Attachment

Other Provisions of H.R. 3763

Criminal Penalties and Related Provisions

Altering, Destroying, or Falsifying Documents. Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a
fine, imprisonment for up to 20 years, or both. '

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or -
regulation to maintain, or refrain from destroying, any document.

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly
executes, or attempts to execute, a "scheme or artifice” either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities, would be subject to a fine or
imprisonment for up to 25 years, or both.

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts
or conspires to commit any criminal fraud offense against the United States would be subject to -
the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud.  The enrolled bill would increase from five years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
subject to up to 30 years imprisonment under current law.)

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up
to 20 years, or both.




Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment
for up to 20 years, or both.

False Statements to SEC. The enrolled bill would increase the maximum penalties
against individuals who willfully file a false statement with the SEC from $1 million to $5
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase
the fine to which a corporation would be subject for committing this violation from $2.5 million
to $25 million.

Retaliation Against Informant. The enrolled bill would provide that anyone who
knowingly, with the intent to retaliate, takes any action harmful to any person, including
interference with the lawful employment or livelihood of that person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit,
or manipulation in connection with the purchase or sale of any security.

Statute of Limitations for Securities Fraud. A private right of action involving claims of
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement =
concerning securities laws could be brought not later than the earlier of two years after the
discovery of the facts constituting the violation or five years after the violation. This provision
would apply to all proceedings that are commenced on or after the date of enactment of the
enrolled bill. ' '

Whistleblower Protections. The enrolled bill would prohibit any officer, employee,
contractor, subcontractor, or agent of a company from discharging, demoting, suspending,
threatening, harassing, or in any other manner discriminating against any employee because of
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal
securities fraud law, when the investigation is conducted by a Federal regulatory or law 5
enforcement agency, by Congress, or by a person with supervisory authority over the employee;
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any-
SEC rule or Federal securities fraud law. Any person who alleges discharge or other
discrimination because of his or her action could seek relief by: (1) filing a complaint with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the
filing of the complaint, bringing an action at law or equity for de novo review in the appropriate
district court of the United States.




SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a
Federal district court for a temporary order requiring a public company to escrow payments in an
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its directors, officers, partners, controlling persons,
agents, or employees. ‘

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
- Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating circumstances that might justify exceptions, including
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in
connection with the purchase or sale of securities, if the conduct of that person demonstrates
unfitness to serve as an officer or director of the company.

Enhanced Reporting Requirements

The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correcting adjustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current

‘basis" any material changes in their financial condition and any off-balance sheet transactions.

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expenditures, capital
resources, or significant components of revenues or expenses.




Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
rules providing that pro forma financial information included in any periodic or other report filed
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operations of the public company under generally
accepted accounting principles.

. Management and principal stockholders would have to file notice with the SEC within
two business days of a purchase or sale of a security or a security-based swap agreement.

- The SEC would have to prescribe rules requiring public companies' annual reports to
contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the
effectiveness of the internal control structure and procedures of the public company for financial
reporting.

The above reporting requirements would not apply to investment companies registered
with the SEC.

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment, -
requiring every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company is comprised of at least one member
. who is a financial expert, as defined by the SEC. . '

Acceptance of Accounting Principlesy from a Standard Setting Body

The enrolled bill would allow the SEC to recognize generally accepted accounting ,
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally
authorize the SEC to recognize accounting principles as "generally accepted" that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep
standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a
public annual report to the SEC containing audlted financial statements of that standard setting
body.




Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
adoption by the U.S. financial reporting system of a principles-based accounting system
including an examination of: (1) the extent to which principles-based accounting and financial
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may be implemented; and (4) a thorough economic
analysis of the implementation of a principles-based system.

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have beex_i
found to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEC would |
have to report to the House Financial Services and Senate Banking Committees on this study '
within six months of the enactment of H.R. 3763.

H.R. 3763 would require the SEC to study its enforcement practices over the five years
prev1ous to the enrolled bill's enactment and report to the House Financial Services and Senate
Banking Committees on any regulatory or legislative recommendations it has to make the
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Office to study and report to Congress o
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have

occurred from the consolidation of public accounting firms:

Miscellaneous Provisions

The Board would be required to submit an annual report to the SEC, and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board oversight over foreign public accounting firms
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to public
companies in the United States.

The enrolled bill would authorize a court to prohibit persons from participating in an
offering of penny stock.

The enrolled bill states the sense of the Senate that the Federal income tax return of a
corporation should be signed by the chief executive officer of that corporation.
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Attachment

Other Provisions of H.R. 3763

Criminal Penalties and Related Provisions

 Altering, Destroying, or Falsifying Documents. Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a
fine, imprisonment for up to 20 years, or both.

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
~ the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records™
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law.or
regulation to maintain, or refrain from destroymg, any document.

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly
executes, or attempts to execute, a "scheme or artifice” either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities would be subject to a fine or
imprisonment for up to 25 years, or both

Attempts and Conspiracies ‘to Commit Criminal Frand Offenses. Anyone who attempts
or conspires to-.commit any criminal fraud offense against the United States would be subject to

the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
subject to up to 30 years imprisonment under current law.)

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to -
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A~
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up
to 20 years, or both. ”



 Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a

record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceedmg, or attempts to do so, would be subject to a ﬁne imprisonment

" for up to 20 years, or both.

False Statements to SEC. The enrolled bill would increase the maximum penalties
against individuals who willfully file a false statement with the SEC from $1 million to $5
" million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase
the fine to which a corporation would be subJ ect for comm1ttmg this v1olat1on from $2.5 m1111on
to $25 million.

Retaliation Against Informant. The enrolled bill would provide that anyone who
knowingly, with the intent to retaliate, takes any action harmful to any person, including -
interference with the lawful employment or livelihood of that person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

&

Debts Nondlschargeable 1f Incurred in Vlolatxon of Securities Fraud Laws. The enrolled ‘
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any -

~court or administrative order or from any settlement agreement entered into by the debtor for the
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit,
or manipulation in connection with the purchase or sale of any security.

Statute of Limitations for Securities Fraud. A private right of action involving claims of =
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement
concerning securities laws could be brought not later than the earlier of two years after the

“discovery of the facts constituting the violation or five years after the violation. This provision
would apply to all proceedmgs that are commenced on or after the date of enactment of the -

' enrolled bill.

Whistleblower Protectlons The enrolled bill would prohibit any officer, employee

contractor, subcontractor, or agent of a company from discharging, demoting, suspending,
~ threatening, harassing, or in any other manner discriminating against any employee because of
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal
securities fraud law, when the investigation is conducted by a Federal regulatory or law
enforcement agency, by Congress, or by a person with supervisory authority over the employee;
. or(2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any

- SEC rule or Federal securities fraud law. Any person who alleges discharge or other
discrimination because of his or her action could seek relief by: (1) filing a complaint with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the
filing of the complaint, bringing an act1on at law or equity for de novo review in the appropnate
’ dlstnct court of the United States. :




SEC Temporary Freeze Authong The enrolled b111 would allow the SEC to petltlon a
Federal district court for a temporary order requiring a public company to escrow payments in an
lnterest-beanng account for 45 days if it appears to the SEC, during the course of a lawful =
- investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its directors, officers, partners, controlling persons '
agents, or employees. :

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S. -

- Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
- securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
- of new or amended sentencing guidelines to provide an enhancement for officers or directors of -
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing gurdelmes and
policy statements reflect the serious nature of securities, pension, and accounting fraud ahd the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure.
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating eircumstances that might justify exceptions, including
circumstances for which the'sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Ofﬁcers or Directors. The enrolled bill

would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, mampulatlon or insider trading in
connection with the purchase or sale of securities, if the conduct of that person demonstrates -

.. unfitness to serve as an officer or director of the company. .

Enhanced Reporting Requirements

The enrolled bill would require each ﬁnancral report that is prepared under current law ‘
and filed with the SEC to reflect all material correcting adJustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current
basis" any material changes in their financial condition and any off-balance sheet transactlons

- The SEC would have to issue, within 180;days of the enrolled bill's enactment, ,ﬁnal rules
“ providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
- contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
- changes in financial condition, results of operations, liquidity, capital expenditures, caprtal
resources, or significant components of revenues or expenses. - :



Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
rules providing that pro forma financial information included in any periodic or other report filed
- with the SEC must be presented in a manner that: (1) does.not contain an untrue statement of a
material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operations of the public company under generally
accepted accounting principles. :

Management and principal stockholders would have to file notice with the SEC within
two business days of a purchase or sale of a security or a security-based swap agreement.

The SEC would have to prescribe rules requiring public companies’ annual reports to
contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the -
effectiveness of the internal control structure and procedures of the public company for ﬁnanc1al :
reporting.

- The above reporting requirements would not apply to investment compames registered-
with the SEC. :

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment,
requiring every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company is comprised of at least one member
who is a ﬁnanmal expert, as defined by the SEC. :

Acceptance of Accounting Principles from a Standard Setting Body

The enrolled bill would allow the SEC to recognize generally accepted accounting
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally
authorize the SEC to recognize accounting principles as "generally accepted" that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
with any registered public accounting firm; (4) is funded through annual accounting support fees;

- (5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep
standards current in order to reflect changes in the business environment and the extent to which -
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a’
public annual report to the SEC contalmng audited financial statements of that standard setting
body.



Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
adoption by the U.S. financial reporting system of a principles-based accounting system '

- including an examination of: (1) the extent to which principles-based accounting and financial
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed -
methods by which a principles-based system may be 1mplemented and (4) a thorough economic
analysis of the implementation of a pr1n01ples-based system

The SEC would be required to condu’ct‘a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been
found to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEL would
have to report to the House Financial Services and Senate Banking Committees on this study
within six months of the enactment of H.R. 3763

P

“H.R. 3763 would require the SEC to study its enforcement practices over the five years

~ previous to the enrolled bill's enactment and report to the House Financial Services and Senate

Banking Committees on any regulatory or legislative recommendations it has to make the.
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Office to study and report to Congress
on the plausibility of requiring the mandatory rotation of auditors and what ramlﬁcatlons have.

occurred from the consohdatlon of public accounting firms.

Miscellaneous Provisions

‘ The Board would be required to submit an annual report to the SEC, and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board. : :

The enrolled bill would give the Board oVersight over foreign public accounting firms- 7
that prepare or furnish, or play a substantial role in preparmg or furnishing, audit reports to public
companies in the United States. ' :

The enrolled bill would authorize a court to proh1b1t persons from part1c1pat1ng inan -
offering of penny stock. ’

The enrolled bill states the sense of the Senate that the Federal income tax r'eturo of a
corporation should be signed by the chief executive officer of that corporation.
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Attachment

Other Provisions of H.R. 3763

Criminal Penalties and Related Provisions

Altering, Destroying, or Falsifying Documents. Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a
fine, imprisonment for up to 20 years, or both.

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
. the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or
regulation to maintain, or refrain from destroying, any document. :

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly
executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities, would be subject to a fine or
imprisonment for up to 25 years, or both. ' :

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts

or conspires to commit any criminal fraud offense against the United States would be subject to
the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
_subject to up to 30 years imprisonment under current law.)

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the

periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up
to 20 years, or both.




‘Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that ariyone who corruptly: (1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attémpts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a fine, imprisonment

- for up to 20 years, or both.

False Statements to SEC. The enrolled bill would increase the maximum penalties
against individuals who willfully file a false statement with the SEC from $1 million to $5

" million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase

the fine to which a corporation would be subject for committing this violation from $2.5 mxlhon
to $25 million.

Retaliation Against Informant. The enrolled bill would provide that anyone who
knowingly, with the intent to retaliate, takes any action harmful to any person, including
interference with the lawful employment or livelihood of that person, for providing to a law

- enforcement officer any truthful information relating to the commission or possible commission

of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit,
or manipulation in connection with the purchase or sale of any security.

Statute of Limitations for Securities Fraud. A private right of action involving claims of
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement .
concerning securities laws could be brought not later than the earlier of two years after the
discovery of the facts constituting the violation or five years after the violation. This provision
would apply to all proceedings that are commenced on or after the date of enactment of the
enrolled bill. :

Whistleblower Protections. The enrolled bill would prohibit any officer, employee,
contractor, subcontractor, or agent of a company from discharging, demeoting, suspending,
threatening, harassing, or in any other manner discriminating against any employee because of
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal
securities fraud law, when the investigation is conducted by a Federal regulatory or law ‘
enforcement agency, by Congress, or by a person with supervisory authority over the employee;
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any
SEC rule or Federal securities fraud law. Any person who alleges discharge or other
discrimination because of his or her action could seek relief by: (1) filing a complaint with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the
filing of the complaint, bringing an action at law or equlty for de novo review in the appropriate
district court of the United States.




_ SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petitiona.
Federal district court for a temporary order requiring a public company to escrow payments in an
- interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful

~ investigation involving possible violations of Federal securities laws, that the public company is -
likely to make extraordinary payments to its directors, ofﬁcers partners, controlling persons,
agents or employees.

~ Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines vapphcable to.
* securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
" of new or amended sentencing guidelines to provide an enhancement for officers or directors of

publicly traded corporations who commit fraud and related offenses; and (3) submit to the -
~ Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
- need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating circumstances that might justify exceptions, including ‘
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in
connection with the purchase or sale of securities, if the conduct of that person demonstrates
unfitness to serve as an officer or director of the company. :

Enhanced Reporting Requirements

The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correcting adjustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current
basis" any material changes in their financial condition and any off-balance sheet transactions.

-~ The SEC would have to issue, within 180 days of the enrolled bill's enactment final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expenditures, capltal
resources, or significant components of revenues or expenses.



~ Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
" rules providing that pro forma financial information included in any periodic or other report filed
- with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
~material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operations of the public company under generally
accepted accounting principles. :

Management and principal stockholders would have to file notice with the SEC within
" two business days of a purchase or sale of a security or a security-based swap agreement.

The SEC would have to prescribe rules requiring public companies' annual reports to

~ contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the ~ '
effectiveness of the internal control structure and procedures of the public company for financial
reporting.

The above reporting requlrements would not apply to investment companies registered
with the SEC. :

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment,

" requiring every public company to indicate in its periodic reports required under current law .
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company 1s compnsed of at least one member
who is a financial expert, as defined by the SEC. :

Acceptance of Accounting Principles from a Standard Setting Body

The enrolled bill would allow the SEC to recognize generally accepted accounting
principles established by the Financial Accounting Standards Board. H.R. 3763 would 11tera11y
authorize the SEC to recognize accounting principles as "generally accepted" that are established -
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the -
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
- body), the majority of whom are not, and have not been during the two previous years, affiliated
with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accoutiting issues and changing
- business practices; and (6) considers, in adopting accounting principles, the need to keep
standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a
public annual report to the SEC contammg audited financial statements of that standard settlng
‘body.



Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the

enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
- adoption by the U.S. financial reporting system of a principles-based accounting system
“including an examination of: (1) the extent to which principles-based accounting and financial

reporting exists in the United States; (2) the length of time required for change from a
“rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed

methods by which a principles-based system may be implemented; and (4) a thorough economic:
" analysis of the implementation of a principles-based system. '

The SEC would be required to conduct a study to determine, for the period from 1998

~ through 2001, the number of public accountants, public accounting firms, investment bankers, -
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been - o

“found to have aided and abetted a violation of the Federal securities laws, but who have not been

* penalized as a primary violator in any administrative action or civil proceeding. The SEC would

have to report to the House Financial Services and Senate Banking Committees on this study

within six months of the enactment of H.R. 3763.

H.R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate
Banking Committees on any regulatory or legislative recommendations it has to make the

_proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Aecounting Office to study and report to Congress
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have

" occurred from the consolidation of public accounting firms.

Miscellaneous Provisions

» The Board would be requ1red to submit an annual report to the SEC and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board oversight over foreign public accounting ﬁrrns
- that prepare or furnish, or play a substantial role in preparing or fumlshmg, audit reports to publlc
companies in the United States

o The enrolled bill would authorize a court to proh1b1t persons from participating in an
offering of penny stock

The enrolled bill states the sense of the Senate that the Federal income tax return of a
corporation should be signed by the chief executive officer of that corporation. :
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Attachment |

- Other Provisions of HR. 3763

‘Criminal Penalties and Related Provisions

‘Altering, Destroving, or FalsifvingDocuments'. Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a

“fine, imprisonment for up to 20 yeais or both.

Any accountant who conducts an audit of a public company would have to maintain all -
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records

‘connected to an audit or review. Anyone who knowingly and w111fu11y violates these rules would

be subj ect to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or
regulation to maintain, or refrain from destroying, any document.

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly |

“executes, or attempts to execute, a"scheme or artifice" either to defraud any person in connection

with certain Federally registered securities or obtain, by means of false pretenses, any money or

- pr operty in connection with the purchase or sale of these secur ities, would be subject to a fine or

impiisonment for up to 25 years, or both

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts
or conspires to comumit any criminal fraud offense against the United States would be subject to
the same penalties as those prescribed for the offense itself. ’

Mail ahd Wire Fraud. The enrolled bill would increase from five years to 20 years the

‘maximum sentence for anyone who commits mail or wire fraud when the violation does not -
- affect a financial institution. (Peisons who commit violations that affect financial 1nst1tut10ns are

subject to up to 30 years imprisonment under current law.)

»Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and 1ncrease the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
peiiodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a fine of up t to $5 million, 1mprisonment for up

to 20 years, or both.

/



-

Tampering with a Record or Otherwise Impeding an Official Proceeding. The eﬁmlled -
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a -

“record, document, or other object, or attempts to do so, with the intent to impair the object's

integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or -
impedes any official proceeding, or attempts to do so, would be subject to a fine, 1mpr1sonment
for up to 20 years, or both.

False Statements to SEC The enrolled bill would increase the maximum penalties
against indrviduals who willfully file a false statement with the SEC from $1 million to $5

“million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase

the fine to which a corporatlon would be subject for commlttmg this v101at10n from $2 5 rmlhon

" to'$25 million.

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the

- violation of any Federal or State securities laws or regulations, or for common law fraud deceit,

or mampulatlon in connection with the purchase or sale of any security.

" Retaliation Acainst Informants and Whistleblower Protections. The enrolled bill would

~ provide that anyone who knowingly, with the intent to retaliate, takes any action harmful to any -

person, including interference with the lawful employment or livelihood of that person, for
providing to a law enforcement officer any truthful information relating to the commission or
possible commission of a Federal offense would be subJ ect to a fine, impnisonment for up to ten
yeals or both.

The enrolled bill would prohibit any officer, employee, contractor, subcontractor, or
agent of a company from discharging, demoting, suspending, threatening, harassing, or in any
other manner discriminating against any employee because of any lawful act done by the
employee: (1) to assist in an investigation regarding any conduct which the employee reasonably -
believes constitutes a violation of any SEC rule, or any Federal securities fraud law, when the

- mvestigation i1s conducted by a Federal regulatory or law enforcement agency, by Congress, or

by a person with supervisory authority over the employee; or (2) to assist in a proceeding filed or

about to be filed relating to an alleged violation of any SEC rule or Federal securities fraud law. = -

Any person who alleges discharge or other discrimination because of his or her action could seek l
relief by: (1) filing a complaint with the Secretary of Labor; or (2) if the Secretary has notissued
a final decision within 180 days of the filing of the complaint, bringing an action at law or equity
for de novo review in the appropriate, dlstnct court of the Unlted States.



SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petitiona -
Federal district court for a temporary order requiring a public company to escrow payments in an
mterest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its directors, officers, partners, controlling persons,
agents, or employees. :

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request-the U.S.
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
- need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating circumstances that might justify exceptions, including
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in
- connection with the purchase or sale of securities, if the conduct of that person demonstrates '
unfitness to serve as an officer or director of the company.

Enhan:ced Reporting Requirements

- The enrolled bill would require each financial report that is prepared under current law
“and filed with the SEC to reflect all material correcting adjustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current
basis" any material changes in their financial condition and any off-balance sheet transactions.

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
-disclose all material off-balance sheet transactions, arrangements, obligations (including -
contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expenditures, capital
resources, or significant components of revenues or expenses.



Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
rules providing that pro forma financial information included in any periodic or other report filed
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it -
with the financial condition and 1esults of operations of the public company under generally
accepted accounting principles.

- Management and principal stockholders would have to file notice with the SEC within

“two business days of a purchase or sale of a security or a security-based swap agreement. -

The SEC would have to prescribe rules requiring public companies' annual reports to-
contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the
effectiveness of the internal CODUOI structure and procedures of the public company for ﬁnanc1a1
reporting.

The above reporting requu ements would not apply to investment compames registered
with the SEC. :

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment,
requiring every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company is compnsed of at least one member
who 1s a financial expert, as defined by the SEC

Acceptance of Accounting, Principles from a Standard Settine Body

The enrolled bill would allow the SEC to recognyize generally accepted accounting
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally
authorize the SEC to recognize accounting principles as "generally accepted” that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the
securities laws; (2) 1s organized as a pi‘ivate entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing

business practices; and (6) considers, in adopting accounting principles, the need to keep

standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors.. Such a body would be required to submit a

public annual report to the SEC containing audited financial statements of that standard setting
body.

4



Studies and Reports

- H.R. 3763 would require the SEC to study, and submit a report within one year of the
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
adoption by the U.S. financial reporting system of a principles-based accounting system

‘including an examination of: (1) the extent to which principles-based accounting and financial

reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may be implemented; and (4) a thorough economic

analysis of the implementation of a principles-based system.

. N ‘ ,
© The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,

“investment advisers, brokers, dealers, attorneys, and other securities professionals who have been

fo"und to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEC would
have to report to the House Financial Services and Senate Banking Commlttees on this study
w1thm six months of the enactment of H.R. 3763

H.R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate
Banking Comumittees on any regulatory or legislative recommendations it has to make the

proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Office to study and report to Congr‘esvs
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have
occurred from the consolidation of public accounting firms.

. Miscellaneous Provisions

~

The Board would be required to submit an annual report to the SEC, and the SEC would

. be 1equ1red to transmit a copy of that report to the Senate Banking and House F1nanc1al Services.

Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board oversight over foreign public'éocounting firms
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to -

> public companies in the United States.

The enrolled bill would authorize a court to prohibit persons from participating in an
offering of penny stock.

The enrolled bill states the sense of the Senate that the Federal income tax return of a

" corporation should be signed by the chief executive officer of that corporation.
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Attachment

Other Provisions of HR 3763

Criminal Penalties and Related Provisions

Altering, Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any

" matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a

fine, imprisonment for up to 20 years, or both.

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records

- connected to an audit or review. Anyone who knowingly and willfully violates these rules would

be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or
regulation to maintain, or refrain from destroying, any document.

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly.
executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities, would be subject to a ﬁne or
imprisonment for up to 25 years, or both.

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts
or conspires to commit any criminal fraud offense against the United States would be subject to
the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
subject to up to 30 years imprisonment under current law.)

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud

| i}iolations under the Employee Retirement Income Security Act of 1974 from $5,000 to

$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a fine of up to $5 million, 1mpr1sonment forup
to 20 years, or both.




Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a fine, 1mpnsonment
for up to 20 years, or both. ! :

False Statements to SEC. The enrolled bill would increase the maximum penalties

* against individuals who willfully file a false statement with the SEC from $1 million to $5
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase
the fine to which a corporation would be subj ect for commlttlng this violation from $2.5 million

“to $25 million.

Retaliation Against Informant. The enrolled bill would provide that anyone who
knowingly, with the intent to retaliate, takes any action harmful to any person, including
interference with the lawful employment or livelihood of that person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

J

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled -
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit,
or manipulation in connection with the purchase or sale of any security. :

Statute of Limitations for Securities Fraud. A private right of action involving claims of
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement
concerning securities laws could be brought not later than the earlier of two years after the
- discovery of the facts constituting the violation or five years after the violation. This provision
. would apply to all proceedmgs that are commenced on or after the date of enactment of the
enrolled bill. ‘ :

, Whistleblower Protections. The enrolled blll would prohibit any officer, employee,

- contractor, subcontractor, or agent of a company from discharging, demeoting, suspending, -

- threatening, harassing, or in any other manner discriminating against any employee because of
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal - -

. securities fraud law, when the investigation is conducted by a Federal regulatory or law

enforcement agency, by Congress, or by a person with supervisory authority over the employee;

- or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any

'SEC rule or Federal securities fraud law. Any person who alleges discharge or other

discrimination because of his or her action could seck relief by: (1) filing a complaint with the

Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the |

filing of the complaint, bringing an action at law or equity for de novo review in the appropnate

district court of the United States.




SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a
Federal district court for a temporary order requiring a public company to escrow payments in an
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its dlrectors officers, partners controlling persons,
agents, or employees.

- Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating circumstances that might justify exceptions, including
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in
connection with the purchase or sale of securities, if the conduct of that person demonstrates
unfitness to serve as an officer or director of the company.

.Enhanced Reporting Requirements

} The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correcting adjustments that have been identified by

a registered public accounting firm and require companies to disclose "on a rapid and current

basis" any material changes in their financial condition and any off-balance sheet transactions.

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expenditures, capital
resources, or significant components of revenues or expenses.



Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
rules providing that pro forma financial information included in any periodic or other report filed
- with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a .
~material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operations of the public company under generally
accepted accountmg principles.

Management and principal stockholders would have to file notice with the SEC within
‘two business days of a purchase or sale of a security or a security-based swap agreement.

The SEC would have to prescribe rules requiring public companies' annual reports to
contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the .
effectiveness of the internal control structure and procedures of the public company for financial
reportmg

The above reporting requirements would not apply to investment companies registered
with the SEC. .

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment,
~requiring every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company 1s comprised of at least one member
who is a financial expert, as defined by the SEC.

Acceptance of Accounting Principles from a Standard Setting Body

The enrolled bill would allow the SEC to recognize generally accepted accounting
- principles established by the Financial Accounting Standards Board. H.R. 3763 would literally

~ authorize the SEC to recognize accounting principles as "generally accepted" that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the -

accuracy and effectiveness of financial reporting and the protection of investors under the
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
‘with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt considefation, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accouriting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep
standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting s standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a

* public annual report to the SEC containing audited financial statements of that standard setting

’.body



Studles and Reports

_ H.R. 3763 would require the SEC to study, and submit a report within one year of the - .

enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the -
adoption by the U.S. financial reporting system of a principles-based accounting system
including an examination of: (1) the extent to which principles-based accounting and financial
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may be implemented; and (4) a thorough economic
analysis of the implementation of a principles-based system.

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been
found to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEC would
have to report to the House Financial Services and Senate Banking Committees on this study
within six months of the enactment of H.R. 3763. .

H.R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate
Banking Committees on any regulatory or legislative recommendations it has to make the
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Office to study and report to Congress
on the plausibility of requiring the mandatory rotation of auditors and what ramlﬁcatlons have

occurred from the consolidation of public accounting firms.

Miscellaneous Provisions

The Board would be reqﬁired to Submit an annual report to the SEC, and the SEC would |
 be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board over51ght over forelgn publlc accountmg firms
that prepare or furnish, or play a substant1a1 role in prepanng or fumlshlng, audit reports to public
compames in the United States '

, The enrolled bill would authorize a court to prohibit persons from partlclpatmg in an
offenng of penny stock.

The enrolled bill states the sense of the Senate that the Federal income tax return of a
corporation should be signed by the chief executive officer of that corporation. -
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Attachment

~ Other Provisions of H.R. 3763

Criminal Penalties and Related Provisions

Altering, Destroying, or Falsifying Documents. Anyone who knowingly alters, destroys,
or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a
~ fine, imprisonment for up to 20 years, or both.

} Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or
regulation to maintain, or refrain from destroying, any document.

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly
executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities, would be subject to a fine or
imprisonment for up to 25 years, or both.

Attempts and Conspiracies to Commit Criminal Fraud Offenses.  Anyone who attempts
or conspires to commit any criminal fraud offense against the United States would be subJ ect to

the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
subject to up to 30 years imprisonment under current law.) '

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
periodic report accompanying the statement does not comport with all the requirements of the
Jaw would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a fine of ‘up to $5 million, imprisonment for up
to 20 years, or both.




Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a fine, 1mprlsonment
for up to 20 years, or both. ’

False Statements to SEC. The enrolled bill would increase the maximum penalties
against individuals who willfully file a false statement with the SEC from $1 million to $5
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase -
the fine to which a corporation would be subject for committing this violation from $2.5 million
to $25 million.

Retaliation Against Informant. The enrolled bill would provide that anyone who
knowingly, with the intent to retaliate, takes any action harmful to any person, including
interference with the lawful employment or livelihood of that person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the
violation of any Federal or State securities laws or regulations, or for common law fraud, deceit,
or manipulation in connection with the purchase or sale of any security.

Statute of Limitations for Securities Fraud. A private right of action involving claims of
fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement
concerning securities laws could be brought not later than the earlier of two years after the
discovery of the facts constituting the violation or five years after the violation. This provision
would apply to all proceedings that are commenced on or after the date of enactment of the
enrolled bill.

Whistleblower Protections. The enrolled bill would prohibit any officer, employee,
contractor, subcontractor, or agent of a company from discharging, demoting, suspending,
threatening, harassing, or in any other manner discriminating against any employee because of
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal
securities fraud law, when the investigation is conducted by a Federal regulatory or law -
enforcement agency, by Congress, or by a person with supervisory authority over the employee;
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any
SEC rule or Federal securities fraud law. Any person who alleges discharge or other

~discrimination because of his or her action could seek relief by: (1) filing a complaint with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the =

filing of the complaint, bringing an action at law or equity for de novo review in the appropriate
district court of the United States.




SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a
Federal district court for a temporary order requiring a public company to escrow payments in an
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its directors, officers, partners, controlling persons,
agents, or employees.

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.
Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
* securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation

of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the -
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and.
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating circumstances that might justify exceptions, including
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in -
connection with the purchase or sale of securities, if the conduct of that person demonstrates
~ unfitness to serve as an officer or director of the company.

Enhanced Reporting Requireménts

The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correcting adjustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current
basis" any material changes in their financial condition and any off-balance sheet transactions.

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
‘contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expenditures, capital
resources, or significant components of revenues or expenses.



Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final
rules providing that pro forma financial information included in any periodic or other report filed
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
material fact or fail to state a material fact necessary to make the pro forma financial information
- not misleading, in llght of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operatlons of the publlc company under generally
'accepted accounting pnn01ples :

Management and principal stockholders would have to file notice with the SEC within
- two business days of a purchase or sale of a security or a security-based swap agreement.

The SEC would have to prescribe rules requiring public companies' annual reports to
contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the
effectiveness of the internal control structure and procedures of the public company for financial
reportlng ’ : :

The above reporting requirements would not apply to 1nvestment companies reg1stered
with the SEC.

H.R. 3763' would require the SEC to issue final rules, within 180 days of enactment,
requiring every public company to indicate in its periodic reports required under current law
- whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company is comprised of at least one member
who is a financial expert as deﬁned by the SEC

Acceptance of Accounting Principles from a Standard Setting Body

“The enrolled bill would allow the SEC to recognize generally accepted accounting
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally
- authorize the SEC to recognize accounting principles as "generally accepted" that are established
" by a "standard setting body," if the SEC determines the body (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
- with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep
standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a
pubhc annual report to the SEC containing audlted financial statements of that standard settlng
body.




‘Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the

enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the

adoption by the U.S. financial reporting system of a principles-based accounting system
including an examination of: (1) the extent to which principles-based accounting and financial
réporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may be implemented; and (4) a thorough economic

~ analysis of the implementation of a principles-based system.

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been
found to have aided and abetted a violation of the Federal securities laws, but who have not been -
penalized as a primary violator in any administrative action or civil proceeding. The SEC would
have to report to the House Financial Services and Senate Banking Commlttees on this study
within six months of the enactment of H.R. 3763.

H.R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate
Banking Committees on any regulatory or legislative recommendations it has to make the
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Office to study and report to Congress
on the plausibility of requiring the mandatory rotation of auditors and what ramlﬁcatlons have

occurred from the consolidation of public accounting ﬁrms

Miscellaneous Provisions

The Board would be required to submit an annual report to the SEC, and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board."

The enrolled bill would give the Board oversight over foreign public accounting firms

that prepare or furnish, or play a substantial role in preparing or furmshmg, audit reports to public
- companies in the United States

The enrolled bill would authorize a court to ‘prohibit persons from participating in an
offering of penny stock. ;

The enrolled bill states the sense of the Senate that the Federal income tax return of a
corporation should be signed by the chief executive officer of that corporation.
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Attachment

V-

’ Other Proifisions of H.R. 3763

Criminal Penalties and Related Provisions

Altering, Destroying. or Falsifying Documents. Anyone who knowingly alters, destroys,
~ or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject to a
fine, imprisonment for up to 20 years, or both. 3

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records i
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up.to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law or
~ regulation to maintain, or refrain from destroying, any document.

Defrauding Shareholders of Publicly Traded Companies. Anyone who knowingly
executes, or attempts to execute, a "scheme or artifice” either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities, would be subject to a fine or
imprisonment for up to 25 years, or both. |

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts
or conspires to commit any criminal fraud offense against the United States would be subject to

>the same penaltles as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are .
subJ ect to up to 30 years imprisonment under current law.)

| Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the
periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
willful and knowing violation would be subject to a fine of up to $5 m11110n imprisonment for up
to 20 years, or both.



Tampering with a Record or Otherwise Impeding an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a fine, 1mpnsonment
for up to 20 years, or both.

False Statements to SEC. The enrolled bill would increase the maximum penaltles
against individuals who willfully file a false statement with the SEC from $1 million to $5
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase
the fine to which a corporation would be subject for committing thls violation from $2.5 million
to $25 million. -

Retaliation Against Informant.” The enrolled bill would provide that anyone who
knowingly, with the intent to retaliate, takes any action harmful to any person, including
interference with the lawful employment or livelihood of that person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission
of a Federal offense, would be subject to a fine, imprisonment for up to ten years, orboth.

, Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the -

“violation of any Federal or State securities laws or regulations, or for common law fraud, deceit,
or manipulation in connection with the purchase or sale of any security. '

Statute of Limitations for Securities Fraud. A private right of action involving claims of
“fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement '
_concerning securities laws could be brought not later than the earlier of two years after the
discovery of the facts constituting the violation or five years after the violation. This prov181on
would apply to all proceedings that are commenced on or after the date of enactment of the
: enrolled bill. : ‘

Whistleblower Protections. The enrolled bill would prohibit any officer, employee,

" contractor, subcontractor, or agent of a company from discharging, demoting, suspending,
_threatening, harassing, or in any other manner discriminating against any employee because of

any lawful act done by the employee: (1) to assist in an investigation regarding any conduct

which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal
- securities fraud law, when the investigation is conducted by a Federal regulatory or law
enforcement agency, by Congress, or by a person with: supervisory auihority over the employee;
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any -
SEC rule or Federal securities fraud law. Any person who alleges discharge or other
discrimination because of his or her action could seek relief by: (1) filing a complamt with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the
_ filing of the complaint, bringing an action at law or equity for de novo review in the approprlate
dlstrlct court of the United States. . -




SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petitiona
Federal district court for a temporary order requiring a public company to escrow payments in an
“interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful -
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordinary payments to its directors, officers, partners, controlling persons,
agents, or employees.

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.

Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to

~ securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing guidelines and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
reasonable consistency with other relevant directives and with other guidelines; and (3) account

- for any aggravating or mitigating circumstances that might justify exceptions, including
circumstances for which the sentencing guidelines currently provide sentencing enhancements.

Authority to Prohibit Persons from Serving as Officers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in
connection with the purchase or sale of securities, if the conduct of that person demonstrates
unfitness to serve as an officer or director of the company.

Enhanced Reporting Requirements

The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correcting adjustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current
basis" any material changes in their financial condition and any off-balance sheet transactions.

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
contingent obligations), and other relationships of the public company with unconsolidated
entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expendltures cap1ta1
resources, or significant components of revenues or expenses.




Within 180 days of the enrolled bill's enactment, the SEC would be required to issue final

-~ rules providing that pro forma financial information included in any periodic or other report filed -
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it

“with the financial condition and results of operatlons of the public company under generally
accepted accounting principles.

Management and principal stockholders would have to file notice with the SEC within
two business days of a purchase or sale of a security or a security-based swap agreement.

The SEC would have to prescribe rules requiring public companies' annual reports. to

- contain an internal control report stating the responsibility of management for establishing and
maintaining an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the
effectiveness of the 1nterna1 control structure and procedures of the public company for ﬁnanc1al
reporting.

The above reporting requlrements would not apply to investment companies registered
with the SEC.

H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment,
requiring every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
- officers; and (2) the audit committee of that public company is comprlsed of at least one member
who is a financial expert, as defined by the SEC.

Acceptance_ of Accountmg Principles from a Standard Setting Body

The enrolled bill would allow the SEC to recognize generally accepted accountmg

B pnnciples established by the Financial Accounting Standards Board. H.R. 3763 would 11tera11y

authorize the SEC to recognize accounting principles as "generally accepted" that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the |
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated
with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep ‘
~ standards current in order to reflect changes in the business environment and the extent to which
international convergence on high quality accounting standards is necessary or appropriate in the
public interest and for the protection of investors. Such a body would be required to submit a
public annual report to the SEC contalmng audited financial statements of that standard setting
body.



-Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
adoption by the U.S. financial reporting system of a principles-based accounting system
including an examination of: (1) the extent to which principles-based accounting and financial
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may be implemented; and (4) a thorough economic
analysis of the implementation of a principles-based system.

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been

“found to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEC would
‘have to report to the House Financial Services and Senate Banking Committees on this study
‘within six months of the enactment of H.R. 3763.

H.R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate
Banking Committees on any regulatory or legislative recommendations it has to make the
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accounting Office to study and report to Congress
on the plausibility of requiring the mandatory rotation of auditors and what ramifications have

occurred from the consolidation of public accounting firms.

Miscellaneous Provisions

The Board would be required to submit an annual report to the SEC, and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Services
Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board oversight over foreign public accounting firms
that prepare or furnish, or play a substantial role in preparing or furnishing, audit reports to public
companies in the United States. '

The enrolled bill would authorxze a court to proh1b1t persons from pamclpatlng in an
offering of penny stock. : : ~

The enrolled bill states the sense of the Senate that the Federal income tax return of a _
corporation should be signed by the chief executive officer of that corporation.




R

SS/ RM NO.

WHITE HOUSE STAFFING MEMORANDUM

Date: 07-29-02 9:00 PM__ ACTION / CONCURRENCE / COMMENT DUE BY: 07-30-02 8:00 AM _

Subject: ENROLLED BILL MEMO -- H.R. 3763 SARBANES-OXLEY ACT OF 2002

| ACTION FYI ACTION  FYI
VICE PRESIDENT l{ O  HUBBARD vd o
CARD - of O CIRASTORZA O O
| BaRTLETT | v 'O  JOHNSON O O
BLAKEMAN O O LNDSEY 'l O
BOLTEN I{ o MARBURGER o O
BRIDGELAND [, O  MERS o W
CALIO o I/ O RICE o o
CONNAUGHTON O O  RIDGE B = R = |
DANIELS o & rwe - & O
FLEISCHER o I{ SIS‘ELLJNGS I!( O
GERSON 0 o clerx o N4
GONZALES 4 | = J— o o
HAGIN | m| = 0 0O
HAWKINS l!( = | O
RENvIARKS‘:

PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, OR FAX 56148, BY 10:00 P.M., |
"TONIGHT, MONDAY, JULY 29, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE.
THANK YOU. | | , :

RESPONSE:

Harriet E. Miers
Assistant to the President .
- and Staff Secretary
Ext. 62702




Withdrawal Marker
The George W. Bush Library

FORM SUBJECT/TITLE . . PAGES DATE —~ RESTRICTION(S)

Memorandum Sarbanes-Oxley Act of 2002 - To: POTUS . - From: Mitchell E. Daniels, Jr. =~ 9 07/29/2002  P5;-

This marker identifies the origin‘val location of the withdrawn item listed above.
For a complete list of items withdrawn from this folder, see the
Withdrawal/Redaction Sheet at the front of the folder.

COLLECTION:
Executive Clerk, Office Of the
SERIES: .
Saunders, G. Timothy (Tim) - Bill Files - ;
"'FOLDER TITLE:
07/30/2002 [H.R. 3763] [771351] [1]
FRC ID: ,
6359 ‘ -
OA Num.:
9466
NARA Num.:
9357
: ' RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)}
P1 National Security Classified Information [(a)(l) of the PRA] b(1) National security classified information {(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office {(a)(2) of the PRA]. - b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or ~ b(3) Release would violate a Federal statute {(b)(3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or ﬁnanclal
P5 Release would disclose confidential advise between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of . personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(8) Release would disclose information concerning the regulation of
2201(3). financial institutions [(b)(8) of the FOIA]
b(9) Release would disclose geological or geophysical information
Deed of Gift Restrictions’ concerning wells [(b)(9) of the FOIA]

A. Closed by Executive Order 13526 governing access to national
security information.
~B. Closed by statute or by the agency which originated the document.
C. Closed in accordance with restrictions contained in donor's deed
of gift.

This Document was withdrawn on 9/16/2013 by TDF




- Attachment

Other Provisionsof H.R. 3763

Cnmmal Penaltles and Related Provisions

Altenng, Destroying, or F alsifying Document Anyone who knowmgly alters, destroys

or fa1s1ﬁes any record with the intent to impede, obstruct, or influence the investigation of any
matter within the jurisdiction of a Federal agency or any bankruptcy case would be subJect to 2 a .
fine, imprisonment for up to 20 years, or both.

Any accountant who conducts an audit of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in wh1ch
- the audit or review was concluded.. The SEC would have to promulgate, within 180 dayg after
»prov1d1ng an opportunity for comment, rules relatmg to the retention of relevant records
connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of arly other duty or obligation imposed by Federal or State Iawmr
' regulatlon to maintain, or refrain from destroying, any document.

: Defrauding Shareholders of Pubhclv_ Traded Companies. Anyone who knowingly

‘executes, or attempts to execute, a "scheme or artifice” either to defraud any person in connection
with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securities, would be subject to a fine or
1mpnsonment for up to 25 years, or both

 Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts
"or conspires to commit any criminal fraud offense against the United States would be subject to
~the same penalties as those prescribed for the offense itself. ' '

-Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
‘maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
subject to upto 30 years imprisonment under current law.)

" Pension Fraud. The enrolled bill would’increase the maximum fines for pension fraud.
“violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years;

F1nanc1a1 Reports Anyone who certlﬁes any financial statement knowmg that the
periodic report accompanying the statement does not comport with all the requirements of the
* law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
- willful and knowing vrolatlon would be subject to a fine of up to $5 mllhon 1mpr1sonment for up
to 20 years, or both. ’ T



Tampenng with a Record or Otherwise Impedmg an Official Proceeding. The enrolled
bill would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a

record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or
impedes any official proceeding, or attempts to do so, would be subject to a ﬁne imprisonment
for up to 20 years, or both. :

False Statements to SEC. The enrolled bill would increase the maximum penalties
against individuals who willfully file a false statement with the SEC from $1 million to $5
million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase

" the fine to which a corporation would be subject for comm1tt1ng this v1olat10n from $2 5 million
to $25 million. :

‘Retaliation Against Informant. The enrolled b111 would prov1de that anyone who :

~ knowingly, with the intent to retaliate, takes any action harmful to any person, mcludmg )
interference with the lawful employment or livelihood of that person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission
of'a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the
violation of any Federal or State securities laws or regulations, or for common law fraud deceit,
or mampulat1on in connection w1th the purchase or sale of any security.

Statute of Limitations for Securities Fraud. A pnvate nght.of action involving claims of -
- fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement
- concerning securities laws could be brought not later than the earlier of two years after the ,
- discovery of the facts constituting the violation or five years after the violation. This provision
would apply to all proceedings that are commenced on or after the date of enactment of the
enrolled bill. » :

Whistleblower Protections. The enrolled bill would prohibit any officer, employee,
contractor, subcontractor, or agent of a company from discharging, demoting, suspending, =
threatening, harassing, or in any other manner dxscnmmatmg against any employee because of
any lawful act done by the employee: (1) to assist in an investigation regarding any conduct -
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal -
securities fraud law, when the investigation is conducted by a Federal regulatory or law -
enforcement agency, by Congress, or by a person with supervisory authority over the employee;
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any
SEC rule or Federal securities fraud law. Any person who alleges discharge or other ‘
discrimination because of his or her action could seek relief by: (1) filing a complaint with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the
filing of the complaint, bringing an action at law or equity for de novo rev1ew in the appropnate
district court of the United States. .



SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a

- Federal district court for a temporary order requiring a public company to escrow payments in an
interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
likely to make extraordmary payments to its dlrectors ofﬁcers partners, controlhng persons,
agents, or employees. :

Amendment to the Federal Sentencing Guidelines. H.R. 3763 would request the U.S.

‘Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
of new or amended sentencing guidelines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related offenses; and (3) submit to the ,
Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the -

- USSC would be requested, among other things, to: (1) ensure that the sentencing guldelynes and
policy statements reflect the serious nature of securities, pension, and accounting fraud and the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure
 reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating ¢ircumstances that might justify exceptions, including =
circumstances for which the sentencmg guldellnes currently provide sentencmg enhancements. -

Authongg to Prohibit Persons from Serving as Officers or Directors. The enrolled bill -

would authorize the SEC to prohibit from acting as an officer or director of a company any
person who has violated laws or regulations related to fraud, manipulation, or insider trading in - -
connection with the purchase or sale of securities, if the conduct of that person demonstrates
unfitness to serve as an ofﬁcer or director of the company.

- Enhanced Reporting Reguirements o
. The enrolled bill would require each financial ,report that is prepared under current law :
-and filed with the SEC to reflect all material correcting adjustments that have been identified by
a registered public accounting firm and require companies to disclose "on a rapid and current ‘
basis" any material changes in their financial condition and any off-balance sheet transactions.

The SEC would have to issue, within 180 days of the enrolled bill's enactment, final rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
contingent obligations), and other relationships of the public company with unconsolidated -

entities or other persons, that may have a material current or future effect on financial condition,
- changes in financial condition, results of operations, liquidity, capital expendltures cap1ta1
resources or s1gmﬁcant components of revenues or expenses. B




reporting.

Within 180 days of the enrolled bill's enactment, the SEC would be required' to iséue final

- rules providing that pro forma financial information included in any periodic or other report filed

with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a

material fact or fail to state a material fact necessary to make the pro forma financial information

not misleading, in light of the circumstances under which it is presented; and (2) reconciles it

‘with the financial condition and results of operations of the public company under generally

accepted accounting pnn01p1es

Ma_nagem‘ent and principal stockholders would have to file notice with the SEC within

two business days of a purchase or sale of a security or a security-based swap agreement.

~ The SEC would have to prescribe rules requiring public companies' annual reporfs to
contain an internal control report stating the responsibility of management for establishing and -

~ maintaining an adequate internal control structure and procedures for financial reporting and an
-assessment, as of the end of the most recent fiscal year of the public company, of the

W
effectiveness of the internal control structure and procedures of the public company for financial

3

The above reporting requmements would not apply to investment compames reglstered

~ with the SEC.

o H.R. 3763 would require the SEC to issue final rules, within 180 dayé of enactment, -
requiring every public company to indicate in its periodic reports required under current law

‘whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial

officers; and (2) the audit committee of that public company is compnsed of at least one member '
who is a financial expert, as defined by the SEC.. : : :

~ Acceptance of Accounting Principles from a Standard Setting Body

The entolled bill would allow the SEC to recognize generally accepted accounting
principles established by the Financial Accounting Standards Board. H.R. 3763 would literally
authorize the SEC to recognize accounting principles as "generally accepted” that are established

by a "standard setting body," if the SEC determines the body: (1) is capable of improving the

accuracy and effectiveness of financial reporting-and the protection of investors under the
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated

‘with any registered public accounting firm; (4) is funded through annual accounting support fees;
(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of

changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep-
standards current in order to reflect changes in the business environment and the extent to which -

 international convergence on high quality accounting standards is necessary or appropriate in the

public interest and for the protection of investors. Such a body would be required to submit a
public annual report to the SEC containing audited ﬁnanc1a1 statements of that standard setting
body.




Studies and Reports

H.R. 3763 would require the SEC to study, and submit a report within one year of the

- enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
adoption by the U.S. financial reporting system of a principles-based accounting system
including an examination of: (1) the extent to which principles-based accounting and financial -
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed

" methods by which a principles-based system may be implemented; and (4) a thorough economic
analysis of the implementation of a prmmples-based system.

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been
found to have aided and abetted a violation of the Federal securities laws, but who have potbeen
penalized as a primary violator in any admlmstratlve action or civil proceeding. The SEC would
have to report to the House Financial Services and Senate Banking Committees on this study
within six months of the enactment of HR. 3763. - ' .

H.R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate
-Banking Committees on any regulatory or legislative recommendations it has to make the -
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

, ~ H.R. 3763 would require the General Accounting Office to study and report to Congress
on the plau51b111ty of requiring the mandatory rotation of auditors and what ramlﬁcatxons have '
occurred from the consolidation of pubhc accounting firms.

Miscellaneous Provisions

The Board would be required to submit an annual report to the SEC, and the SEC would |

" berequired to transmit a copy of that report to the Senate Banking and House Financial Services

Committees within 30 days of receiving the report from the Board.

The enrolled bill would give the Board oversrght over forelgn public accountlng ﬁrms
that prepare or furnish, or play a substantial role in prepanng or furnishing, audlt reports to public
compames in the United States. : , :

, The enrolled bill would authorize a court to prohlblt persons from partlcxpatmg in an
: offermg of penny stock.

The enrolled bill states the sense of the Senate that the Federal income tax retum ofa
K corporatlon should be signed by the chlef executive officer of that corporation.

\
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 Memo to the Record

Date: 10/25/2016
o COIIect_ion: Executive Clerk, Office of the
-+ Series: Subject Files — Saunders, G. Timothy (Tim) - Bill Files
" Hollinger ID: 85221

. RE:07/30/2002 [H.R.3763] [771251] [1] e

- Notes:

e ) 'A'éOpy of the réport entitled ”Cbrpb?até*and ,Aud‘iﬁng Accodhtability,_, Responsibility, and

Transparency Act of 2002” 107 Congress 2d Session House of Representatives report; 107- S
- 414.Reportisincluded at this location in thiis_'folder. It was not scanned. Contact the G'eor'ge.‘W. R
Bush Presidential Library for more information regarding this item. ' '

" In addition, more information regérdin:g this itvérﬁmay be found at .

 hitps://www.congress.gov/107/crpt/hrpt414/CRPT-107hrpt4 14.pdf




SS/ RM NO.

WHITE HOUSE STAFFING MEMORANDUM

Date: 07-29-02 9:00 PM  ACTION / CONCURRENCE / COMMENT DUE BY: '07-30-02 8:00 AM

Subject: ENROLLED BILL MEMO - H.R. 3763 SARBANES-OXLEY ACT OF 2002 _

| ACTION - FYI | | ACTION FYI
VICE PRESIDENT | Cel O  HUBBARD | I{ O
Mo A o B
BARTLETT ,’ Iy“ O JOHNSON | El -~ O
| BLAKEMAN O O  LINDSEY v o
BOLTEN ) I{ o ‘.MARBURGER o 0O
BRIDGELAND =~ O O  mERs o W
CALIO S I{ O  RICE o 0O
CONNAUGHTON 0O O RIDGE o o
| pANIELS o [{ ROVE & O
| FLEISCHER | o I{ SPELLINGS I!( o
| GERsON o ' 'CLERK o
GONZALES | I¥ o O O
HAGIN o, O o o
| Hawkins | { ;'E] | o o
‘REMARKS | -

PLEASE FORWARD COMMENTS TO JIM JUKES X53458, OR FAX 56148, BY 10:00 P. M,
~ TONIGHT, MONDAY JULY 29, 2002 WITH A COPY TO THE STAFF SECRETARY'S OFFICE
THANK YOU. ‘

" RESPONSE:

i o)

Harriet E. Miers .
_ Assistant to the President
and Staff Secretary -
Ext. 62702 -
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Attachrnent

-Other Provisions of H.R. 3763

" Criminal Penalties and Related Provisions

Altenng, Destroy;ng, or Falm&ng Documents. Anyone who knowmgly alters, destroys

or falsifies any record with the intent to impede, obstruct, or influence the investigation of any
~ matter within the jurisdiction of a Federal agency or any bankruptcy case would be subject toa
fine, 1mpnsonment for up to 20 years or both :

Any. accountant who conducts an audlt of a public company would have to maintain all
audit or review work papers for a period of five years from the end of the fiscal period in which
the audit or review was concluded. The SEC would have to promulgate, within 180 days after
providing an opportunity for comment, rules relating to the retention of relevant records” _

- connected to an audit or review. Anyone who knowingly and willfully violates these rules would
be subject to a fine, imprisonment for up to 20 years, or both. These provisions would not
diminish or relieve any person of any other duty or obligation imposed by Federal or State law-or
regulation to maintain, or refrain from destroying, any document. : :

= Defrauding Shareholders of Publiclv T.raded Companies. Anyone who knowingly

- executes, or attempts to execute, a "scheme or artifice" either to defraud any person in connection

with certain Federally registered securities or obtain, by means of false pretenses, any money or
property in connection with the purchase or sale of these securitles would be subject to a ﬁne or
1mprlsonment for up to 25 years, or both. ' : : :

Attempts and Conspiracies to Commit Criminal Fraud Offenses. Anyone who attempts
~ ot conspires to commit any criminal fraud offense against the United States would be subject to

the same penalties as those prescribed for the offense itself.

Mail and Wire Fraud. The enrolled bill would increase from five years to 20 years the
‘maximum sentence for anyone who commits mail or wire fraud when the violation does not
affect a financial institution. (Persons who commit violations that affect financial institutions are
sub]ect to up to 30 years imprisonment under current law.) :

Pension Fraud. The enrolled bill would increase the maximum fines for pension fraud
~ violations under the Employee Retirement Income Security Act of 1974 from $5,000 to
$100,000, and increase the maximum period of imprisonment from one year to 10 years.

Financial Reports. Anyone who certifies any financial statement knowing that the -
periodic report accompanying the statement does not comport with all the requirements of the
law would be subject to a fine of up to $1 million or imprisonment for up to ten years, or both. A
- willful and knowing violation would be subject to a fine of up to $5 million, imprisonment for up
to 20 years, or both. :




Tampermg with a Record or Otherw1se Impedmg an Official Proceeding. The enrolled
bill ' would provide that anyone who corruptly: (1) alters, destroys, mutilates, or conceals a

record, document, or other object, or attempts to do so, with the intent to impair the object's
integrity or availability for use in an ofﬁcxal proceeding; or (2) otherwise obstructs, influences, or

- impedes any official proceeding, or attempts to do so, would be subject toa fine, 1mpnsonment

for up to 20 years, or both.

- False Statements to SEC. The enrolled bill would increase the maximum penaltie's
against individuals who willfully file a false statement with the SEC from $1 million to $5

- million in fines, and from 10 years to 20 years in prison. The enrolled bill would also increase

the fine to which a corporation would be subject for committing this v1olat10n from $2.5 m11hon
to $25 million. : : '

Retaliation Against Inforrhant. The enrolled bill would provide that anyone who

~ knowingly, with the intent to retaliate, takes any action harmful to any person, including

interference with the lawful employment or livelihood of that person, for providing to ataw
enforcement officer any truthful information relating to the commission or possible commission

- of'a Federal offense, would be subject to a fine, imprisonment for up to ten years, or both.

Debts Nondischargeable if Incurred in Violation of Securities Fraud Laws. The enrolled
bill would prohibit individuals from using bankruptcy laws to discharge debts arising from any
court or administrative order or from any settlement agreement entered into by the debtor for the -
violation of any Federal or State securities laws or regulations, or for common law fraud, decelt :
or manipulation in connection with the purchase or sale of any securlty '

- Statute of Limitations for Securities Fraud. A private right of action involving claims of -

= fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement

concerning securities laws could be brought not later than the earlier of two years after the ..

- discovery of the facts constituting the violation or five years after the violation. This provision B
would apply to all proceedings that are commenced on or after the date of enactment of the
'enrolled bill. \

~ Whistleblower Protections. The enrolled bill would prohibit any officer, employee,
contractor, subcontractor, or agent of a company from discharging, demoting, suspending,
threatening, harassing, or in any other manner discriminating against any employee because of
any lawful act done by the emp’loyee (1) to assist in an investigation regarding any conduct
which the employee reasonably believes constitutes a violation of any SEC rule, or any Federal

- securities fraud law, when the investigation is conducted by a Federal regulatory or law -

enforcement agency, by Congress, or by a person with supervisory authority over the employee;
or (2) to assist in a proceeding filed or about to be filed relating to an alleged violation of any
SEC rule or Federal securities fraud law. Any person who alleges discharge or other

~ discrimination because of his or her action could seek relief by: (1) filing a complaint with the
Secretary of Labor; or (2) if the Secretary has not issued a final decision within 180 days of the
~ filing of the complaint, bringing an action at law or equlty for de novo review in the-appropriate

dlStrlCt court of the Umted States.

2-




!

~ SEC Temporary Freeze Authority. The enrolled bill would allow the SEC to petition a
Federal district court for a temporary order requiring a public company to escrow payments in an.
~ interest-bearing account for 45 days if it appears to the SEC, during the course of a lawful
investigation involving possible violations of Federal securities laws, that the public company is
~ likely to make extraordinary payments to its. dlrectors officers, partners, controlling persons
agents or employees.. . »

Amendment to the Federal Sentencmg Guldehnes H.R. 3763 would request the U.S. _

Sentencing Commission (USSC) to: (1) promptly review the sentencing guidelines applicable to
“securities and accounting fraud and related offenses; (2) expeditiously consider the promulgation
~of new or amended sentencing guidelines to provide an enhancement for officers or directors of -
publicly traded corporations who commit fraud and related offenses; and (3) submit to the:
- Congress an explanation of actions it takes or additional policy recommendations it may have for
combating securities and accounting fraud and related offenses. In carrying out this review, the
USSC would be requested, among other things, to: (1) ensure that the sentencing gu1de11/nes and
policy statements reflect the serious nature of securities, pension, and accounting fraud. and the
need for aggressive and appropriate law enforcement action to prevent such offenses; (2) assure -
reasonable consistency with other relevant directives and with other guidelines; and (3) account
for any aggravating or mitigating eircumstances that might justify exceptions, including =
‘circumstances for which the sentencing guidelines currently provide sentencmg enhancements.

Authority to Prohibit Persons from Serving as‘Ofﬁcers or Directors. The enrolled bill
would authorize the SEC to prohibit from acting as an officer or director of a company any
~ ‘person who has violated laws or regulations related to fraud, mampulatlon or insider trading in
_ connection with the purchase or sale of securities, if the conduct of that person demonstrates
unfitness to serve as an ofﬁcer or director of the company

Enhanced Regorting Reguirements ,

. The enrolled bill would require each financial report that is prepared under current law
and filed with the SEC to reflect all material correctlng adjustments that have been identified by

a registered public accounting firm and require companies to disclose "on a rapid and current .

»basxs" any material changes in thexr financial condltlon and any off-balance sheet transactlons

The SEC would have to issue, w1th1n 180 days of the enrolled bill's enactment, ﬁnal rules
providing that each annual and quarterly financial report required to be filed with the SEC must
disclose all material off-balance sheet transactions, arrangements, obligations (including
- contingent obligations), and other relationships of the public company. with unconsolidated .

~ entities or other persons, that may have a material current or future effect on financial condition,
changes in financial condition, results of operations, liquidity, capital expenditures, capital
resources, or significant components of revenues or expenses..



 Within 180 days of the enrolled bill's enactment 'the SEC would be required to issue ﬁnal .
rules providing that pro forma financial information included in any periodic or other report filed -
with the SEC must be presented in a manner that: (1) does not contain an untrue statement of a
~'material fact or fail to state a material fact necessary to make the pro forma financial information
not misleading, in light of the circumstances under which it is presented; and (2) reconciles it
with the financial condition and results of operatlons of the public company under generally
accepted accountmg principles.

Management and pnn01pa1 stockholders would have to file notice with the SEC within
two business days of a purchase or sale of a secunty ora securlty-based swap agreement.

The SEC would have to prescnbe rules requiring public companies' annual reports to '
contain an internal control report stating the responsibility of management for establishing and
malntalnmg an adequate internal control structure and procedures for financial reporting and an
assessment, as of the end of the most recent fiscal year of the public company, of the -
effectlveness of the 1ntemal control structure and procedures of the public company for ffnancral '
reporting. ‘ : : - :

The above reporting requn:ements would not apply to investment companies reglstered
with the SEC. :

A “H.R. 3763 would require the SEC to issue final rules, within 180 days of enactment,
requiring every public company to indicate in its periodic reports required under current law
whether or not, with the reason if not: (1) it has adopted a code of ethics for senior financial
officers; and (2) the audit committee of that public company is compnsed of at least one member
who is a financial expert, as defined by the SEC :

Acceptance of Accountmg Pnncmles from a Standard Settmg Bodv

: The enrolled bill would allow the SEC to recognize generally accepted accountmg
"princ1p1es established by the Financial Accounting Standards Board. H.R. 3763 would literally
authorize the SEC to recognize accounting principles as "generally accepted" that are established
by a "standard setting body," if the SEC determines the body: (1) is capable of improving the
accuracy and effectiveness of financial reporting and the protection of investors under the .
securities laws; (2) is organized as a private entity; (3) has a board of trustees (or equivalent
body), the majority of whom are not, and have not been during the two previous years, affiliated

 withany registered public accounting firm; (4) is funded through annual accounting support fees;

(5) has adopted procedures to ensure prompt consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect emerging accounting issues and changing
business practices; and (6) considers, in adopting accounting principles, the need to keep-
standards current in order to reflect changes in the business environment and the extent to which .
international convergence on high quality accounting standards is necessary or appropriate in the
- public interest and for the protection of investors. Such a body would be required to submit a

- public annual report to the SEC containing audlted ﬁnanc1al statements of that standard settmg
- body . t




\

Studies and Reports -

H.R. 3763 would require the SEC to study, and submit a report within one year of the
enrolled bill's enactment to the House Financial Services and Senate Banking Committees, on the
-adoption by the U.S. financial reporting system of a principles-based accounting system '
including an examination of: (1) the extent to which principles-based accounting and financial
reporting exists in the United States; (2) the length of time required for change from a
rules-based to a principles-based financial reporting system; (3) the feasibility of and proposed
methods by which a principles-based system may be implemented; and (4) a thorough economic
analysis of the implementation of a principles-based system. -

The SEC would be required to conduct a study to determine, for the period from 1998
through 2001, the number of public accountants, public accounting firms, investment bankers, »
investment advisers, brokers, dealers, attorneys, and other securities professionals who have been
found to have aided and abetted a violation of the Federal securities laws, but who have not been
penalized as a primary violator in any administrative action or civil proceeding. The SEC would
have to report to the House Financial Services and Senate Banking Committees on this study
' within six months of the enactment of H.R. 3763.

H R. 3763 would require the SEC to study its enforcement practices over the five years
previous to the enrolled bill's enactment and report to the House Financial Services and Senate '
Banking Committees on any regulatory or legislative recommendations it has to make the
proceedings to obtain civil penalties and disgorgements more effective and fair to investors.

H.R. 3763 would require the General Accountingv Office to study and report to Congress
on the plau51b111ty of requiring the mandatory rotation of auditors and what ra.rmﬁcatlons have
occurred from the consolidation of pubhc accounting firms.

Miscellaneous Provisions

The Board would be required to submit an annual report to the SEC, and the SEC would
be required to transmit a copy of that report to the Senate Banking and House Financial Serv1ces
Commrttees within 30 days of rece1v1ng the report from the Board.

The enrolled bill would give the Board oversight over foreign public accounting firms-
~that prepare or furnish, or play a substantial role in preparing or fumxshmg, audit reports to public
“companies in the United States. _

The enrolled bill would authorize a court to prohlbrt persons from partlcrpatmg in an
offering of penny stock. :

The enrolled bill states the sense of the Senate that the Federal income tax return of a
corporation should be srgned by the chief executive officer of that corporation.
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