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. fliE PRESIDENT HAS SEEN 
6.-ao-o:> 

' ~-' 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D,C .. 20503 

THE DIRECTOR 
May 21, 2002 

MEMORANDUMFORTHEPRESIDENT 

SUBJECT: Enrolled Bill H.R. 1840 - Vietnames~ Refugee Status Extension . 
. Sponsors - Rep. Davis (R) Virginia and 5 cosponsors 

·. Last Day for Action 

.. May31; 2002 - Friday 

Purpose 
. . 

Exte~ds and modifies' eligibility for certain sons and daughters of Vietnamese refugees t~ · 
be grantedrefugee status. · · 

Agency.Recommendations 

Office of Management and Budget· 

Department of Justice 
Department of State 
Department of Defense. 
Central Intelligence Agency 

Discussion 

. . 
_.Approval 

Approval 
·Approval (Informally) · 
Defers to Justice (Informally) 
,No comment (Infomially) 

/ 

.The enrolled bill would extend through FY 2003 eligibility for certain unmarried adult 
.sons and daughters of Vi~tnamese refugees who were detained in re-education camps to be . 
granted refugee status. 

Background 

Inl 989, as part ofthe OrderlyDeparture Program (ODP), the United States began 
adjudicating applications for refugee status from Vietnamese nationals who were detained in re­
education camps because of their close association with pre-T975 U.S. programs and policies in 
Vietnam. ,Individuals could apply· for ODP refugee programs until September 30, 1994. For· 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 

I 



···:: 

~ - ' . .. . . ·. 

' refugee status as derivative refugees based on eligibility guidelines prescribed bythe State 
. Department However, the Immigration and Naturalization Service (INS) determined that this 
practice contradicted immigration regulations, which defined derivative refugees as spouses and 

. unmarried children under21 years of age. In April J995, INS, with the concurrence .of the Stat~ ' 
· Department, modified its criteria for who could be included on a refugee's claim to exclude 

. . 

. . unmarried adult sons and daughters. 1 · 

. . . . In response to the.criteria modification, legislation known as the "McCain Amendment" . 
was enacted in October t996(P:L.104-208, section 584) to authorize INS to consider and··• 

. . approve certain individuals who, as a n~sult ofthe modification, were no longer classifiable as •· 
· derivative refugees. ·The legislation was effective retroactively as ofApril 1, 1995, the date on.·· 

.· which the modification had taken effect, The authority was twice extended and last expired on. 
September 30,200L · · 
·. . . ,·. . ' .· .• ' . . ... .. . ·. ,· 

· .. ··· . The McCainArrle~dment; as.further amended in 1999, defines.an alien eligible for :. · · 
adm'ission to.the United States as a refugee as one who: (1) 1s the son or daughter of a qualified· 
national (as defined below); (2) is 21 ye~s of age or oldet; 311,d (3) was unmarried as of the date. 
the alien's parent was accepted for resettlement .· . · · . ·. 

A "qualified national!' parerit is defined a~anationai ofVie,t~amwho: (1) was formerly 
interned in a re-education camp.in Vietn$ or, is the widow or widower of such an-individual; (2) 

, , quaiified for refugee processing und~r the ODP re'."'.educatiOn 'subprogram, and, on or after April . , 
1. 1995, is or was accepted for resettlement as a refugee: or for.admissiqn to the United St~tes as 
art immediate relative immigrant; and.t3f1s presently m~in{ainin,g''~ residencein the United States; 
or was approved for refugee resettlement o~ immigrant visa, pr~ce~sing; and is awaiting departure 

·· fonpalities from Vietnam;i, ·:< · ··, ' .. ... . .· }·-..· .. · ·' ·' · 
' .. ~. ' · . 

.. . · .. . The McCain Amenciirtei:J.t,.~1~6),nchid~d, an exeiripii6n fronithe requirement thatthe .. 
.. . ·parent's acceptance forresettlemenf°o·ccurred oh 'or afterA~ril 1, i9.Q5,' for sons and daughters 
'. who were otherwise qualified, bµt \y~re previotl~ly cl~~jed 'tefugee re~ettlement based solely on 
' the 'fact thattliey were not listed contihtldµsly ori:the p~ellti;s resi4eiice permit , , , ., ' : ·:\. ~ . ·. ~-

.. : .. ~. 

Provisions··ofH.R.1840 

The enrolled bill would extend the provisi~ris <?f th~ Mc~ain Amendment through the end 
of FY 2003 and allow the provisions of the McCain Amendment to apply to any: qualifying so,n 

· or daughter regardless of the parent's acceptance date .. H.R 1840Would also allow Justice to 
reconsider some previousiy disapproved cases,.withoutlimitingthese reconsiderationsto denials 

·. based on the P.arent's residence p~rmit. . . . .. 
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. , The enrolled bill would also expli~idy expand eligibility to include the adult children of the 
· surviving. spouses of prev1ously_intemed individual~ if the slirviying spouse is currently living in the 

United States or is awaiting departure formalities from Vietnam in order to come to the United 
States. According to tlie House report, "some soris and daughters have been denied derivative 

• Tefugee status because their principal applicant parent has died, although their' surviving pafent 
resides in the United States or is avvaiting departure formalities from Vietnam. II 

Conclusion and Recommendations 

. · ·. , The Departme~t ofJustice rec~mmel1ds approval ofH.R. 1840, and advises that under . 
the bill.""sons and daughters who were originally D.amed as family members by the qualifie,d-
national on his or her application would be eligible for consideration, whether or not they were . 
previously found not eligible by officers of the INS or [ODP]." Furthermore; "procedures will be : . .. ·· -'' 
developed for sons and daughters whose names are not contained in a parent's case file but · . 
whose parents apply for the son's or daughter's resettlement" 

. ' .. .. 
' . .. . .... '• . . - . .. . 

We join Justice arid State in recommending ~pproval'ofH.R. 1840, whiChpassed the 
House by voice vote and the Senate by unanimous consent . 

·.: .'· 

Endosures 

<. : 
··. ··: 

·.I","· ,. 

. -.:. 

Mitchell E. Daniels, Jr. 
Director· 

'',: .,·. 

'' · ... -
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ilnittd ~tatrs of 21.mrrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Wednesday, 
the twenty-third day of January, two thousand and two 

2ln 2lrt 
) 

To extend eligibility for refugee status of unmarried sons and daughters of certain 
Vietnamese refugees. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. ELIGIBILITY FOR REFUGEE STATUS. 

(a) ELIGIBILITY FOR IN-COUNTRY REFUGEE PROCESSING IN 
VIETNAM.-For purposes of eligibility for in-country refugee proc­
essing for nationals of Vietnam during fiscal years 2002 and 2003, 
an alien described in subsection (b) shall be considered to be a 
refugee of special humanitarian concern to the United States (within 
the meaning of section 207 of the Immigration and Nationality 
Act (8 U.S.C. 1157)) and shall be admitted to the United States 
for resettlement if the alien would be admissible as an immigrant 
under the Immigration and Nationality Act (except as provided 
in section 207(c)(3) of that Act). 

(b) ALIENS COVERED.-An alien described in this subsection 
is an alien who-

( 1) is the son or daughter of a qualified national; 
(2) is 21 years of age or older; and 
(3) was unmarried as of the date of acceptance of the 

alien's parent for resettlement under· the Orderly Departure 
Program or through the United States Consulate General in 
Ho Chi Minh City. 
(c) QUALIFIED NATIONAL-.-The term "qualified national" in sub­

section (b)(l) means a national of Vietnam who-
(l)(A) was formerly interned in a re-education camp in 

Vietnam by the Government of the Socialist Republic of 
Vietnam; or 

(B) is the widow or widower of an individual described 
in subparagraph (A); 

(2)(A) qualified for refugee processing under the Orderly 
Departure Program re-education subprogram; and 

(B) is or was accepted under the Orderly Departure Pro­
gram or through the United States Consulate General in Ho 
Chi Minh City-

(i) for resettlement as a refugee; or 
(ii) for admission to the United States as an immediate 

relative immigrant; and 
(3)(A) is presently maintaining a residence in the United 

States or whose surviving spouse is presently maintaining such 
a residence; or 
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(B) was approved for refugee resettlement or immigrant 
visa processing and is awaiting departure formalities from 
Vietnam or whose surviving spouse is awaiting such departure 
formalities. 
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107TH CONGRESS } : { 
1st Session .· HOUSE OF REPRESENTATIVES . 

. REPORT 

107-254 

TO EXTEND ELIGIBILITY FOR REFUGEE STATUS OF UN­
MARRIED SONS AND DAUGHTERS OF CERTAIN VIET­
NAMESE REFUGEES 

. OCTOBER 29, 2001.-Committed to the Committee of the Whole House on the State 
of the Union and ordere.d to be printed . 

Mr. SENSENBRENNER, from the Committee on the Judiciary, 
submitted. the following 

REPORT 

[To accompany R.R. 1840] 

[Including cost estimate of the Congressional Budget Office) 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1840) to extend eligibility for refugee status of unmarried 
sons and daughtersof certain Vietnameserefugees, having consid­
ered the same, reports favorably thereon with an amendment and 
recommends that the bill as amended.do pass. 

CONTENTS 

The Amendment ..................................................................................................... . 
Purpose and Summary .................................................. : ........................................ . 
Background and··Need for the Legislation ···················"···• ................ , .................. . 
Hearings ............ , ..................................................................................................... . 
Committee Consideration ....................................................................................... . 
Committee .Oversight Findings ......... , ................................................................... ;. 
Performance Goals and Objectives ........................................................................ . 
New Budget Authority and Tax Expenditures ..................................................... . 
Congressional Budget Office Cost Estimate ............................... : ..... , ........ , ........... . 
Constitutional Authority Statement .......................................................... ~ ......... :. 
Section-by-Section Analysis and Discussion ................ ; ........................................ . 

~~~kcg'p~~:;s~ript··::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::?:::::::::::::::::::::::::::::::::: 
The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. ELIGIBILITY FOR REFUGEE STATUS. 
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(a) ELIGIBILITY FOR IN-COUNTRY REFUGEE PROCESSING IN VIETNAM,-For pur­
poses of eligibility for in-country refugee processing for nationals of Vietnam during 
fiscal years 2002 and 2003, an alien described. in subsection (b) shall be considered 

99-006 
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to be a refugee of special humanitarian concern to the United States (within the 
meaning of section 207 of the Immigration and Nationality Act (8 U.S.C. 1157)) and 
-shall be admitted to the United States for resettlement if the alien would be admis­
sible as an immigrant under the Immigration and Nationality Act (except as pro-
vided in section 207(c)(3) of that Act). : • · . . · · 

(b) ALIENS CbVERED.-'An alien described in this subsection is an alien who­
. (1) is the son or daughter of a qualified national; · 
(2) is 21 years of age or older; and .·. · · . . . · 
(3) was unmarried as of the date of acceptance of the alien's parent for re­

settlement under the Orderly Departure Program or through the United States 
Consulate General in Ho. Chi Minh City. · · 
(c) QUALIFIED NATIONAL.~The term "qualified. national" in subsection (b)(l) 

means a national of Vietnam who--
. (l)(A) was formerly interned in a re-education camp in Vietnam bythe Gov-

ernment of the Socialist Republic of Vietnam; or 
· (B) is the widow or widower of.an individual described in subparagraph (A); 
(2)(AJ qualified for refugee processing under the Order)y · Departure Pro-

gram re-education subprogram; and . . . 
(B) is or was accepted under the Orderly Departure Program or through the 

United States Consulate General in Ho Chi Minh .City....c. 
(i) for resettlement as a refugee; or · ·. . · · · · 
(ii) for admission to the United States as an immediate relative immi-

grant; and . . · · · · · · · ' 
(3)(A) is presently maintaining a residence in the _United States or ·whose 

surviving spouse is presently maintaining such. a residence; or 
(B) was approved for'refugee resettlement or immigrant visa processing and 

is awaiting departure formalities from Vietnam or whose surviving spouse is 
awaiting such departure formalities. · 

PURPOSE AND SUMMARY 

The purpose of this Act is to extend eliiibility for refugee status.· 
of unmarried sons and daughters of certain Vietnamese refugees. 
The Act extends the time period that the State Department and 
the Immigration and Naturalization Service (INS) have to prncess 
eligible adult, unmarried sons ahd daughters through fiscal year 
2003. It removes the date of April 1, 1995, imposed by the McCain 
Amendment, 1 so that the cases of sons and daughters processed 
after April 1, 1995, are adjudicated in the same manner as those 
cases processed prior to that date. The Act permits the INS to i-e" 

consider cases that were previously denied for failure of proof of 
family relationship, rather than just those cases that were deni~d 
based on the issue of co"habitati6nwith the principal alien. Finally, 
the Act expands eligibility to adult, unmarried sons arid daughters 
whose principal parent has died, but whose surviving . parent is 
maintaining a residence in the United States or is awaiting depar­
ture formalities from Vietnam. 

BACKGROUND AND NEED FOR THE LEGISLATION 

BACKGRQUND 

The Orderly Departure Program (ODP) was established in 1979 
to give eligible nationals of Vietnam ari alternative method of emi-

. grating to a foreign country, rather than undertake illegal, haz­
ardous departures by boat or land. Ill 1989, the INS began adjudi­
cating applications for refugee status ih Vietnam for certain Viet­
namese nationals who had been in re-education camps for at least 
3 years and widows of Vietnamese nationals who had died as a re­
sult of confinement in re-education carhps. The INS included un-

1 Sec. 584 of the Foreign Operations, .Export Financing: and Related Programs Appropriations . 
Act, 1997, Division A of H.R. 3610; Pub .. L. No. 104-208; ·110 Stat. 3009-171. 
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married sons and daughters 21 years and older based 0n case eligi­
bility guidelines set up by the State Department 10 years earlier. 
However, this contradicted immigration regulations. INS had been 

. treating· these. i,mmarried sons/daughters~ as derivative refugees, 
but the immigration regulations define deriv,ative refugees as 
spouses and unmarried children under 21 years of age. After exten­
sively announcing that registration for the ODP would draw to a 
close, registration for the ODP ceased on September 30, 1994. 

In· April 1995, the INS, with ,concurrence of the State Depart­
ment, modified its criteria of who could be included on the refugee 
ciaim to exclude unmarried, adult sons and daughters. In response 
to this modification, legislation (the "McCain Amendment") was en­
acted to re-establish refugee eligibility to unmarried, adult sons 
and daughters of the qualifying Vietnamese nationals. The. legisla­
tion was retroactive to April 1, 1995, the date on which the modi­
fication had taken effect. The McCain Amendment provided legal 
·authority to the INS to consider and approve individuals who were 
not properly classifiable as derivatives. This Amendment was ex­
tended in 1998 (as section 255 ofthe Admiral James W. Nance and 
Meg Donovan Foreign, Relations Authorization Act for fiscal years 
2000 and 2001).2 . .. . . · 

The INS has denied derivative refugee status to those unmarried 
sons and daughters who failed to prove their family relationship 
with the principal applicant. The INS mistakenly denied some for 
no proof of family relationship when the applicant could not show 
he or she continuously resided with the parent. After determining 
that it was incorrectly denyingsome derivatives based on co-resi­
dency, the INS identified the entire caseload of improperly adju­
dicated derivative family member cases, The agency had until Sep­
tember 30, 2001, to correct the cases adjudicated on or after April 
1, 1995, where the original denialwas based solely on the issue of 
co-residency w~th the principal applicant. 

THE BILL 

The INS needs additional time to adjudicate pending cases under 
the McCain Amendment. As such, H.R. 1840 extends the time to 
adjudicate those cases. by two years. . . , . 

The intent of H.R. 1840 is to extend the same eligibility criteria 
applied to cases currently being processed under the . McCain 
Amendment to individuals· whose parent's case was processed prior 
to April 1, 1995 .. Accordingly, the Act removes the date of April 1, 
1995, imposed by the McCain Amendment. 

In addition to failure to prove co-residency, the INS has denied 
some cases because the applicants were unable to prove their fam­
ily relationship to a principal applicant. Due to new identification 
methods, such as DNA, H.R. 1840 permits the INS to reconsider 
cases that were previously denied for failure of proof, rather than 
just those cases that were denied based on the issue of co-habi­
tation with the principal alien. 

Finally, some sons and daughters have been denied derivative 
refugee status because their principal applicant parent has died, al~ 
though their surviving parent resides in the United States or is 
awaiting departure formalities from Vietnam. Accordingly, H.R. 

2 Sec. 255 of Division A of H.R. 3427; Pub. L. No. 106--113, appendix' G; 113 Stat. 1501A-432. 
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1840 expandseligibility to i~clude these ~dult, unma~ied sons and 
daughters~ · · · 

HEARINGS 

No hearings were held on H.R. 1840~ 
, 

COMMITTEK CONSIDERATION 

On June 27, 2001, the Subcommittee on)mmigration· and Claims 
met in open session and ordered favorably reported the bill R.R. 
1840, as amended, by a vote of 6 to 3, a quotrim being present. On 
October, 10, 2001, the ·Committee met in open session and ordered 
favorably reported the bill H.R. 1840 with amendment by voice 
vote, a quorum being present. 

COMMITTEE OVERSIGHT F;INDINGS . 

. I~ compliance with clause 3(c)(l) of rule XIII of the Rules of the . 
House of Representatives, the Committee reports that the findings 
and recommendations of the Committee, based on oversight activi­
ties under clause 2(b )(1) Of rule X of the Rules of the House of Rep- · 
resentatives, are incorporated in the descriptive portions of this re-

. port. · 

PERFORMANCE GOALS AND OBJECTIVES 

H.R. 1840 does :riot authorize funding. Therefore, clause 3(c) of 
rule XIII of the Rules of the House of R~presentatives is inappli-
cable. · · · 

NEW BUDGET AUTHORITY ANO TAX EXPENDITURES . 
. . 

Clause 3(c)(2) of House rule XIII is· inapplicable because this leg,. 
islation does not provide· new budgetary authority. or increased tax 
expenditur~s. · · · 

. . 

CONGRESSIONAL BUDGET OFFICE 1Cos1' ESTIMATE 

In compliance with clause 3(c)(3) 0f rule,XIIl of the Rules of the 
House of Representatives, the Committee sets forth, witn respect to 
the bill, H.R. 1840, the following estimate and comparison prepared 
by the Director of the Congressional Budget Office under section 
402 ·of the Congressional Budget Act of 197 4: · 

. . . U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

. . ... Washington, DC, Oetober 12, 2001., 
Hon. F. JAMES SENSENBRENNER, ·Jr., Chairman, · ·. 
Committee on .the Judiciary~ .· · . . . 
House of Representatives, WashingtOn; .DC.. · - . . 

DEAR MR. CHAIRMAN: The Congressional Budget· Office · ha.s pre­
pared the enclosed cost estimate for H.R. 1840, a bill to extend eli­
gibility for refugee. status of unmarried sons and daughters of cer­

. tain Vietnamese refugf:!es. 

i . . . , . 
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If you. wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Mark Grabowicz, who 
can be reached at 226-2860. 

Sincerely, · 
DAN L. CRIPPEN, Director. . 

Enclosure 
cc.:, Honorable John Conyers, Jr. 

Ranking Member 

H.R. 1840-A bill to extend eligibility for refugee status of unmar­
ried.sons and daughters of certain Vietnamese refugees. 

CBO estimates that enacting H.R. 1840 would result in no sig­
nificant cost to the Federal Government. The bill could. affeet direct 
spend!ng, so pay-as-you-go procedures would apply, but we esti­
mate that any such effects would be insignificant. H.R. 1840 con­
tains no intergovernmental or private~sector mandates as defined 
in the Unfunded Mandates Reform Act and would impose no sig­
nificant costs on state, local, or tribal governments. 

Until September 30, 2001, unmarried· adult children of certain 
Vietnamese nationals were eligible for admission to the United 
States as refugees of special humanitarian concern. R.R. 1840 
would renew their eligibility through the end of fiscal year 2003. 
Enacting the bill would lead to an increase in refugee . admissions, 
which would increase administrative costs to the Immigration and 
Naturalization Service and increase spending for certain benefit 
programs. However, CBO expects the bill would aid no more than 
1,000 persons annually, so any increases in direct spending would 
not be significant. 

The CBO staff contact for this. estimate is Mark Grabowicz, who 
can be reached at 22ff-2860. This estimate was approved by Peter 
H. Fontaine, Deputy Assistant Director for Budget Analysis. 

CONSTITUTIONAL AUTHORITY STATEMENT 

Pursuant to clause 3(d)(l) of rule XIII of the Rules of the House 
of Representatives, the Committee finds the (luthority for this legis­
lation in article I, section 8, clause 4 of the Constitution. 

SECTION-BY-SECTION ANALYSIS AND DISCUSSION 

SEC. 1. ELIGIBILITY FOR REFUGEE .STATUS 

Section l(a) Eligibility for In-Country Refugee Processing in Viet­
nam. Section l(a) permits in-country refugee processing by the 
State . Department and the INS to continue through fiscal year 
2003. It states that aliens described in subsection l(b) are consid­
ered to be refugees of special humanitarian concern to the United 
States within the meaning of section 207. of the Immigration and 
Nationality Act (INA) (referring to refugees) and should be admit; 

. ted to reside in the U.S. if the alien would be admissible as an im­
migrant under the Immigration and Nationality Act (except as pro­
vided in section 207(c)(3) of the INA). 

Section l(b) Aliens Covered. Section i(b) describes the bene­
ficiaries under this Act. An alien must be (1) the son or daughter 
of a qualified national (defined in subsection l(c)); (2) 21 years of 
age or older; and (3) be unmarried as of the date of acceptance of 



the alien's parent for resettlement under the Orderly Departure 
Program or through the U.S. Consulate General in Ho Chi Minh 
City. 

Section l(c) Qualified National. Subsection l(c) defines the term 
"qualified national" in subsection (b)(l) as a national of Vietnam 
who: 

(l)(A) was formerly interned in a re-education camp in Viet­
nam by the Socialist Republic of Vietnam Government; or 
(B) is the widow or widower of an individual described in sub­
paragraph (l)(A); 
(2)(A) qualified for refugee processing under the Orderly De­
parture Program re-education subprogram; and 
(B) is or was accepted under the Orderly Departure Program 
or through the U.S. Consulate General in Ho Chi Minh City 
for 

(i) resettlement as a refugee; or 
(ii) admission to the U.S. as an immediate relative immi­
grant; and 

(3)(A) is presently maintaining a residence in the U.S. or · 
whose surviving spouse is presently :i:naintaining such aresi­
dence; or 
(B) was approved for refugee resettlement or immigrant visa 
processing and is awaiting departure formalities from Vietnam 
or whose surviving spouse is awaiting such departure formali­
ties. 
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AGENCY VIEWS 

Honorable F. James Sensenbrenner, Jr. 
Chairman 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515-6216 

Dear Mr. Chairman: 

U.S. Department al Justice 
Office of Legislative Allain 

-.DCMSJO 

'OctoQer 2, 2001 

RECEIVED. 

OCT 0 4 2001 

Immigration and Claims 

~ ) [\)IJ\ 

:_...:·;·.c\~~ 

The Department of Justice has carefully reviewed H.R. 1840, a bill to extend 
eligibility for refugee status to unmarried sons and daughters of certain Vietnamese 
refugees by providing a new sunset date for section 255 of the Admiral James W. Nance 
and Meg Donovan Foreign Relations Authorization Act, Fiscal Years 2000 and 2001 
(section 255 of division A of H.R. 34'.27, as enacted into law by section 1000(a)(7) of 
Public Law 106-1 ll3, appendix G; 113 Stat. 1501A-460){the "McCain Amendment"), 
and making other changes to that provision. We thank you for allowing .us to offer our 
views on this bill. · · 

We support H.R. 1840. We understand that discussions between Congressional 
staff actively involved with this bill and the Department of State, which manages the 
refugee admissions ·program, have resulted in agreement that enactment of H.R. 1840 
would simply eliminate a provision that excludes sons and daughters whose parents were 
accepted prior to April 1, 1995. It would neither compel any change in INS .or Orderly 
Departure Program practices with respect to sons and daughters covered by currellt law, 
nor would it mandate different procedures with respect to sons and daughters whose 
parents were accepted for resettlement before April 1, 1995. Under the provisions of the 
bill. sons and daughters who were originally nained as family members by the qualified­
national on his or her application would be eligible for cons.ideration whether or not they . 
were previously found not eligible by office.rs of the INS or the Orderly Departure 
Program. It is our understandi~g that appropriate administrative procedures will be 
developed for sons and daughters whose names are not contained in a parent's case file 
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but whose parent applies for the son's or daughter's resettlement. We want to assure you, 
however, that the INS will do its utmost to ensure that its detenninations on these issues, 
and on any other issues affecting an applicant's eligibility under this bill, are fair and 
accurate. 

Finally, in order to ensure family unity and fairness, we recommend amending the 
bill so as to allow the son or daughter of a qualifiedcnational parent who has died to be 

· eligible for consideration for resettlement in theU.S. if his or her other parent is residing 
in the U.S. or awaiting exit formalities for U.S. resettlement. 

With this understanding, we support H.R. 1840. Thank you for your attention to 
this matter. The Office of Management and Budget has advised that there is no objection 
from the standpoint of the Administration's progi-am to the presentation of this reporL 

Sincerely, 

~.-J··? ~ _;J--

Daniel J. Bryant 
Assistant Attorney General 

cc: The Honorable John Conyers, Jr. 
Ranking Minority Member 

2 
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Dear Mr. Chairman: 

United States Department of State . 

Washiqtort, D.C. 20520 . 

:ocT -s :~3; 

This ·is in response .to your committee's request 
for views on whether the four groups of Vietnamese · 
national:s described in Representative Davis' Auqust 2 
letter would be eligible for relief under either curr.!!nt 
procedures for considering certain adult children of former 
re-education c.arnp ·detainees (co111111only referred to as the.HO 
program) for refugee re.Settlement in the 'Cnited. States or· 
under the ·Sl.lbstitUte amendment to .HR '1840 att.ached to .your 
letter. 

The substitute amendment would. !!Xtend the:· McCain 
Amendment unt·il September 30, 2003. We support this 
,extension in order to provide additional time .to resolve 
fairly and humanely all pending cases. 

current· pr.ocedures. are governed by Section 255 of 
Division A of H.R. 3427, as enacted into law by. Section 
1000 (a) (7) of P. L. 106-113 (commonly referred to as. the 
M.cCain Amendment) ; .The intent. of· this Amendment, first 
enacted in October 1996, and primarily go.rernini; cases 
processed· on or after .April li 1995, is to restore the. 
st .. tus quo ante regarding the· eligibility for ref,uge;., 
resettlement of the unmarried adult·children who were 
included on their parent's HO case: . 

Under. curr_!!nt procedures and regardle!l!!I of t.he date of 
their parent's :refugee interview, individuals identified in 
Group· 1 are. not eligible fo;r relie.f. · H:j..st'orically, the 

· identification of family melnbers to be included in the case 
has been the responsibility of t)le principal HO appl.icant. 
The HO applicant provides USG caseworkers or INS· officers. 
the names of his. children and the:i:r. mar1 tal s'tatus or 

The •Honor.able 
·Jim Sen~enbrenner, Jr .. , •Chairman, 

Committee. on the Judiciary, 
House of Rep:i::esentatives. 
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other information to establisl:i processing eligibility. 
Since its·passage, eligibility for consideration under the 
Mi::Cain Amendment has been limited to only those individuals 
who were originally named as family members by the HO 
applicant. 

Current processing proceoures provide for the 
consideration of individuals in Group 2. However, we are 
unaware Of any cases where. an otherwise interview-eligible 
son or daughter was refused access to an INS interview. 
current procedures also provide relief for some of the 
children identified in Gro.up 3. Specifically, children 
found ineligible to accompany their parents prior to April 
1; 1995 be6ause of co-residency or dependency issues. 
Current procedures do not, however, provide relief for 
children rejected because of questions pertaining to their 
relationship to the principal applicant or marital status. 
Current law also does not provide for the consideration of 
individuals described in Group 4. 

The substitute amendment, does not provide for the 
consideration of individuals in Groups l and q, but does 
provide relief for individuals in Group 2. In Group 3, the 
substitute amendment covers adul.t children previously found 
ineligible because of relationship and re:siden·cy issues,. 
b~t it does fiot cover £ndi~iduals rejected for resettlement. 
consideration because of issues :?:"elated to their marital 
status. The amendment also does not provide relief for 
individuals described in GrOup 4. In order to provide 
relief for all individuals described in Group 3 and 4, the 
substitute amendment would have to be amended. 

It is our understanding that the intent of HR 1840 is 
to extend the same eligibility.criteria applied to cases 
currently being processed under the McCain Amendment to 
·individuals whose parent's case was prOcessed pr.ior to 
April 1, 1995. We support this objective. However, we had 
been concerned that HR 1840 is too expansive .in that it 
would reopen a program that closed on September 30, ·1994 to 
indi.riduals who were never registered with the Orderly 
Departure Program or considered eligible for processing. 
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However, following additional discussions with 
Congressional staff activeiy in"olved with this bill, we 
have reached <i.greement concerning the scope of processing 
eligibility under the provisions of the bil.l. As noted 
earlier in this letter, historical practice has been only 
to process for resettlement consideration those ch1ldren 
who were .originally named. as family mernbers by the HO 
applicant. Based.on these staff discussions we understand 
that enactment of HR. 1840. in its original form w.ould 
neither compel a change in t'his practi!=e nor roandate a 
different practice with respect to· sons and daughters whose 
parents were accepted for resettlement· before April 1, 
1995. Based on this understanding, we support the bill. 

Finally, in order to cover individuals identified in 
Group 4 and to ensure family unity we Suggest that the 
Committee consider amending ttR 1840. We recommend amending 
the bill so as to.allow the son or daughter of a qualified­
national .·parent who has. died to be eligible for 
consideration for resettlement in the U.S. if his or he.r 
other parent is residing in the U.S. or awaiting exit 
formalities for'. U.S. resettlement. Attached to this letter 
is suggested language for such an amendment. 

The Office of Management and Budget advises that from 
the standpoint of the Administration's program there is no 
objection to the submission of thi:5 letter. 

I hope this information is useful to you. Please do 
not hesitate to call if we can be of further assistance. 
The point of contact within the Department is Pamela H. 
Lewis in the Bureau of _Population, Refugees, and Migration_ 
She s;an be reached at (202) 663-1026. 

Attachment: As stated. 

Sincerely, 

e--0v'.~ 
Paul v. Kelly 

. Ass.istant Sec.reta:cy 
Legislative Affa~rs 
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SUGGESTED 
·· (c) · (3) (A) and (S) 

(C) (1) (BJ ·i.s the· widow. or wido'!Jer ··of an ind.ivid.ual 
describedin subpa:r:agraP;h !Al and; 

' . . . . 
(c:) (3) (A) is presetrtly maintaining a r~Siden~e in the 
United States .or .;}li:):ie 4urviving ~C:.use is mainta:i.Di.ng a 

· residence· in the·· United States; o:i:: 

· (c:) (3) (B.l was. approved for refugee're~ettleillent or 
'immigra11t visa proc;:essing' a.nd 1¢ awi;iiting 'departure. 
formal1 ties from Vietnam o~ w:hosa .' surv:i.viii,g spouse .,is 

. awaitinq ~artu:ce :fo:an&liti«;"s fr6m Vie'tnam.. ·· · 

. / .. 

,,_.· 

,,·. 

( 



13 

MARKUP TRANSCRIPT 

BUSINESS MEETING 
WEDNESDAY, OCTOBER 10, 2001 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON THE.JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to call, at 2:35 p.m., in Room 2141 

Rayburn House Office Building, Hon. F. James Sensenbrenner, Jr. 
(Chairman of the Committee) presiding. 

C.hairman SENSENBRENNEK The next item on the agenda is H.R. 
1840, to extend the eligibility for refugee status of unmarried sons 
and daughters of certain Vietnamese refugees. The Chair recog­
nizes the gentleman from Pennsylvania, Mr. Gekas, the Cha5Lrinan 
of the Subcommittee on Immigration and Claims. 

Mr. GEKAS. Mr, Chairman, .the Subcommittee on Immigration 
and Claims reports favorably t.he bill, H.R. 1840, with a single 
amendment in the nature of a substitute, and moves its favorable 
recognition to the full House. . · · 

[The bill, H.R. 1840, follows:] 
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107TH CONGRESS H R 1840 lST SESSION · . . . . . . 

To extend eligibility for refugee statl1S of.unmarried sons and daughters 
· of certain Vietnamese refugees. · 

IN THE HOUSE OF REPRESENTATIVES 

MAY 15, 2001 

~Ir. Tmr D,wrn of Virginia (for himself, lllr. DELAY, l\Ir. SMITH of New Jer­
sey, Mr. RoHRABACHER, and l\Is. SAJ'\CIIEZ) introduced the following bill; 

. \\'hid1 was referred to the Committee on the J udiciar:· 

A BILL· 
To eA"tend eligibility 1for refugee status of unmarried sons 

ancl daughters of certain Vietnamese .refugees. 

1 'Be it enacted by the. Senate ·and H ou.se of Representa-

2 tives of the United States of America inCongress assembl.ed, 

3 SECTION l. ELIGIBILITY FOR REFUGEE STATUS. 

4 Section 255 of the Admiral .James W. Nance and 

5 Me~ Donoyan Foq~ign Relations Authorization Act, Fiscal 

6 Years 2000 and 2001 (section 255 of di,ision A of H.R. 

7 3427, as enacted into law by section 1 OOO(a)(7) of Publ_ic 

8 Law. 106-113, appendix G; 113 Stat. 1501A-460) is 

9 amended-
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2 

1 (1) in subsection (a) by striking "and 2001," 

2 and inserting "2001, 2002, and 2003,"; 

3 (2) in subsection (c)(2)(B), by striking "except 

4 as provided in subsection (d), on or after April 1, 

5 1995,"; and 

6 (3) by striking subsection (d). 

0 

Chairman SENSENBRENNER. Without objection, the bill will be 
considered as read and open for amendm.ent at any· point, and the 
Subcommittee amendment in the nature of a substitute, which the 
Members have before them, will be considered. as read and be con­
sidered as the original text for purposes of amendment. 

The Chair recognizes the gentleman from Pennsylvania to offer 
a substitute which has been negotiated since the Sµbcommittee 
markup and to explain the substitute. 

Mr. GEKAS. I thank the Chairman. This amendment-· -
Chairman SENSENBRENNER. The clerk will report the amend­

ment. 
The CLERK. Amendment in the nature of a substitute to the Sub­

committee amendment to R.R. 1840, offered by Mr. Gekas. ~ 
[The amendment follows:] 
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AMENDMENT IN THE NATURE OF A SUBSTITUTE 

TO THE SUBCOMMITI'EE AMENDMENT 

TOH.R.1840 

. OFFERED BY MR •. GEKA$ 

Strike all after the enacting clause and insert the 

follo\\ini, 

1 sECTION 1. ELIGIBILITY FOR REFUGEE. STATUS. 

2 (a)' ELIGIBILITY FOR Ix-COCXTRY REFCGEE PRoc-

3 . ESSI~G IX VIETX.Ut.-For purposes of eligibility for in-

4 country refugee processing for natiorials ·of Yietnam dur-

5 ing fiscal years 2002 and 2003, an· alien described ih sub-

. 6. se~tio11 (b) shall be considered to be a refugee of special 

7 humanitarian. concern,. to the .. · tJ nited States · (,,;thin the 

8 meaning of sectfon 207 of the Immigration and Nation• 

9 ality Act (S:U:S.C. 1157)) a~d shall be adni]tted to the 

10 United· States for resettlement if the alien would be admis-

11 sible as an immigrant uriderthe Immigration and Nation- . 

12 ality Act (except ru; provided in section 207(c)(3) of that 

. 13· Act) .. 

14 (b) .ALIENS CoYERED.-An alien described in this 

15 subsectfon is an alien who---

1'6 (1) is the son or daughter of a qualified na-

.17 tional; 

18 (2) is 21 years of age or older; a~d 
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2 

(3) was unmarried .. as of the <late .of acceptance 

2 of the alien.'s parent for resettlement under the Or-

3 derly Departure Program or through the United . 

4 States Consulate General in Ho Chi l\Iinh City. 

5 (c) Qt·ALrFIED NATIO:\AL.-The term "qualified na-

6 tional" in subsection (b)(l) means a national of Vietnam 

·· 7 who--

8 (1 )(A) was formerly interned in a re-education 

9 camp in Vietnam by the Government of the Socialist 

lO R~public of Vietnam; or 

11 (B) is the widow or \\;dower of an indh;dual 

12 described in subparagraph {A); 

13 (2)(A) qualified for refugee processing under. 

14 the Orderly Departure Program · re-education sub-

15 program; .and 

J 6 . (B) is or was accepted under the Orderly De-

17 parture Program or through. the United States Con-

18 sulate General in Ho Chi Minh City-

19 {i) for resettlement as a refugee; or 

20 {ii) for admission to the United States ais 

21 an immediate relative immigrant; and 

22 (3)(A) is presently maintaining a residence in 

23 the United States or whose surviving spouse is pres-

24 ently maintaining ,such a residence; or 
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1 (B) was approved for refugee resettlement or 

2 immigrant visa processing and is awaiting departure 

3 formalities· from· Vietnam. or whose ·surviving spouse 

4 is awaiting such departure formalities, 

. Chairman SENSE.NBRENNER. Without obj~~tion, the amendment is 
considere.d as read and open for. amendment at any point, and the 
gentleman from Pennsylvania is recognized for 5 minutes .. 

Mr. GEKAS. Thank you, Mr. Chairman. 
The amendment in the nature of a substitute is very similar to 

the underlying bill becaus.e it benefits all those adult unmarried 
children of reeducation camp survivors, the Vietnamese brand, who 
deserve our consideration. This amendment was drafted by the Ad­
ministration and has the full support of the Justice and State De­
partments, as well as the support of Representative Davis, the gen-
tleman from Virginia, the author of the .bill. ·. 

In keeping with that, I ask unanimous consent, Mr. Chairman, 
that the record receive two statements approving of the language, 
one from the Department of Justice and the other from the Depart­
ment of State. I ask unanimous consent that they be included in 
the record. 

Chairman SENSENBRENNER. Without objection. 
Mr. GEKAS. Like the underlying bill, it extends the time INS has 

to process the. derivative reconsideration cases to the end of·fiscal 
year 2003. Like the underlying bill, it deletes the April 1, 1995 date 
so that cases adjudicated prior to that date may be reconsidered. 
And like H.R. 1840, it permits cases that were denied for any rea­
son, not just based on cohabitation with the parent, to be reconsid-
ered. · 

The amendment does two additional things: It strikes the cap 
language inserted at Subcommittee and, number two, It permits 
the son or daughter of a qualified national parent who has died to 
be eligible for consideration for resettlement in the U.S. if his or 
her other parent is residing in the U.S. or awaiting exit papers for 
U.S. resettlement. 

I urge my colleagues to join the Admfoistration and the author 
of the bill to support this amendment. I yield back the balance of 
my time. 

Chairman SENSENBRENNER. Does the minority wish to make . a 
statement on the substitute? 

Ms. JACKSON LEE. Yes, Mr. Chairman. 
Chairman SENSENBRENNER. The gentlewoman from Texas is rec-

ognized for 5 minutes. · 
Ms. JACKSON LEE. I thank the Chairman very much. I rise to 

support the substitute because it supports the underlying legisla-

\ 
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tibn, H.R 1840, which is Representative Tom Davis's bill to restore 
· refugee eligibility for certain sons and daughters of Vietnamese re­
education camp survivors. 

I think it is important that the legislation, underlying legislation, 
fixes the devastating problem of what happened to our long­
standing friends of the Vietnam War, the Vietnamese soldiers, com­
bat soldiers, who fought with us and suffered long terms in reedu­
cation camps because of their wartime association with the United 
States. This imposed a particularly harsh burden on the refugees 
and their children. These children had already been without their 
fathers throughout the time they were in reeducation camps, in 
some cases .for 10 to 15 years. Then the refugees were given .a 

· choice between litj.ng forever in a communist dictatorship or leav­
ing their children behind. 
· This legislation allows these families to be reunited in the United 
States under provisions dated in April 1995; and the amendment 
is very helpful, inasmuch as it clears up factual problems dealing 
with the family relationships that will allow these particular indi­
viduals to be reunited. There were some past Ad.ministration 
changes that I think hurt the bill and hurt the process. I believe 
the manager's amendment as well as the underlying legislation 
clears up an obligation that I believe is-so important, rnal~ing good 
on our friends, helping these combat soldiers to be reunited with 

·their 21-year-old-plus family members, children who have re­
mained unmarried and who are living with them. 

With that, Mr. Chairman, I . ask mY colleagues to support the 
amendment and the underlying legislation. 

[The statement of Ms. Jackson Lee follows:] 

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF TEXAS 

Thank you Mr. Chairman. 
I support H.R. 1840-which is Rep. Tom Davis's bill to restore refugee eligibility 

for certain sons and· daughters of Vietnamese re-education camp survivors as origi, 
nally introduced. I also support the Manager's amendment offered today.· . 

Until April 1, 1995, refugees accepted for resettlement in the U.S. were allowed 
to bring their sons and daughters, even those above the age of 21, so long as they 
had never married and were members of the refugee parent's household. 

On April 1, 1995, INS changed its interpretation of the then-existing law, to ex, 
elude children who were over 21, even if they were unmarried and living with their 
parents. · · . 

In the case of South Vietnamese combat veterans and others who had suffered : 
long terms in "re-education camps" because of their wartime associations with the 
United States, this imposed a particularly harsh \:mrden on the refugees and their 
children. These children had already been without their fathers throughout the time 
they were in re-education camps, in some cases for 10 or 15 years. Then the refu­
gees were given a choice between Jiving forever in a Communist dictator:ship or leav­
ing their children behind .. These children were marked· as members of a 
"counterrevolutionary family", denied educational and employment opportunities, 
and would be sure to go on suffering in Viet Nam. . . 

Recognizing these realities, Congress has three times adopted the "McCain 
Amendment" which changes the INS interpretation of the law, so that refugees who 
are survivors of re-education camps can once again be accompanied by their unmar­
ried .sons and daughters. The 'latest extension of the McCain amendment will expire 
on September 30. The Davis bill would extend the McCain amendment for an .addi­
tional two years: 

During consideration of the current version of the McCain amendment-enacted· 
in 1999 as part of the Foreign Relations Authorization Act for FY 2000 .and 2001-
proponents of the provision tried to fix a drafting problem in the original language 
of the amendment. This original language-apparently drafted by executive branch 
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employees. during previous Clinton-era renewals of the amendment-excluded sons 
and daughters who were mistakenly rejected before April 1, 1995. · 

The Davis bill will fix this pr9blem once and for all, simply by enacting the very 
same rules for pre-April 1995 cases that already apply to later cases. · 

The same executive branch employees who suggested the earlier restrictive lan­
guage have now drafted a Festrictive amendment to the Davis bill, which a Judici­
ary Committee member is expected to offer at Committee markup. This language 
would extend the protection of the McCain amendment .to a few sons and daughters 
whose parents were accepted prior to April 1, 1995. By requiring an affirmative "re­
jection" by INS, however, it would still exclude sorts and daughters who were denied 
access to an INS intervie':" by vindictive or corrupt Communist officials, or who were 
wrongly "screened .out" by U.S. officials or contractors prior to the interview. 

There is no "floodgates of immigration" issue with .the original Davis bill. The 
Davis bill only applies the same INS rules and procedures to pre-April 1995 cases 
that already apply to post-April 1995 cases, which have generated no such flood­
gates: The best estimate is tha:t this amendment would apply to a few hundred peo­
ple, or at most to 1000-2000. If INS properly implements the law, we can. reunite 
these families quickly and no further extension should be necessary after 2003. 

Under the original language of the Davis bill, INS is not c;ompelled to .. admit a 
single new immigrant or refugee-it is merely given the authority to correct past 
mistakes, if and ·only if it determines that a mistake was really made. So there is 
no need for a new set of restrictions to keep the numbers low. This bill provides 
much-needed relief to a small and carefully defined group of people, and INS al­
ready has the authority, the ·skills, an\l the resources it needs to prevent the provi­
sion from being taken advantage of by other,. undeserving applicants. 

Thank you Mr .. Chairman. I yield back the _balance of my time. 

Chairman SENSENBRENNER. Does the gentlewoman yield back 
now? · . ·· ·. · 
Ms~ JACKSON LEE. I peld back. Thank you. 
Chairman SENSENBRENNER. Are there any amendments to the 

. amendment in the nature of a substitute? 
Hearing none, the question is on the. amendment· in the nature 

of a substitute offered by the gentleman from Pennsylvania, Mr. 
Gekas. Those in favor Will signify l;>y sa)ring aye; · 

Opposed, no. · 
The ayes appear to have it. The. ayes have. it, and the amend..: 

ment in the nature ofa substitute i~ adopted. 
A reporting quorum is present. The question ,is now on reporting 

the bill favorably, as amended. Those in favor will signify by saying 
aye. 

Opposed, no. . 
The ayes appear to have it. The ayes have· it, and the bill is re­

ported favorably, as amended by the amendment in the nature of 
a substitute. · · · 

Without objection, the Chairman i's <authorized to move. to go to 
conference pursuant to House rules. Without objection; the staff is 
directed to make any technical an.d conforming changes, and all 
Members will b_e given 2 days by the House rules in which to sub­
mit additional, ·dissenting, supplemental, or minority vi_ews. 

[Intervening business.] · 
And the Committee stands adjourned .. 
[Whereupon, at 5:12. p.m., the Committee was adjourned.] 

·o 



. Be it enacted by the. Senate and House of Represent~tives of . 
the United States of AnieriCa in Congress assembled, · . . ' . . . . . 

(a) ELIGtBILITY FOR· IN-COmITRY · REFUGEE · PROCESSING IN .. · . · 
· VIETNAM.-For purposes· Of eligibility for in-cou:ntr.Y refugee proc­

essing for nationals of Vietnam: during fiscal. years 2002 and 2003, · 
. . an alien described in subsectiori (b) shall be considered to be a 

refugee of special hU:inanita:rian concern to the United States (:Wlithin 
the meaning of section 207 'of the Iriitnigrati01;1 and 'Nationality 
Act (8 U.S.C. 1157)) and shall be admitted to the. United State.s 

.. for resettle;ment if the alien :would be admissible as arj. immigrant . 
under the' Immigration and Nationality Act (except. a·s pr_ovided · 

.. · .. in section 207(c)(3)of that Act); .. · · · . . · .. . 
· ·_· · · (b) ALIENS CoVEREo . ....:....:An alien described .in this subsection·. 

·. is an alien wh~ . . . : ·. · · · · ~ • · ·· · ... · . . . . 
. (1) is the son or daughter of a qualified national; 

(2)'ie 21 years of age oi:' older; arid . : .. : .. 
. . ·. (3) was ·unmamed _as··of the date_ or'·acceptance pf the: 

. ·•. :· alien's pare:n,t:for .resettlenient under the Orderly Departure 
Program or through the ·:United States. Consulate General in .· · 
Ho Chi Minh City. . . . ·. . . . . . . . . ·. . ·. 

. ' (c) QUALIFIED NATIONAL~-'I'he term "qualified national" fo .sub- · 
. section (b)(l) means a national of Vietnam wh~ .. · . . . . . 

. · .. · (l)(A) ·was fotmerly interned in a re-education· camp in -· 
· . Vietnam by · the Government . of ·the· S_ocialist Republic of 

Vietnam; or •.. _, · . . . . . . . . . 
. (B) is the wfdow · or widower of an individual ·described . 

in subparagraph (A); · · . . : .. · . ' , . . . . · · .· · . 
. ·· · · (2)(A) qualified· for 'refugee· processing. U;nder. the Orderly 
· :Dep~rlure Program re-education subprogram; and .·. · · . · · · 

, (B) is or was accepted .ul}.der the Orderly Departure Pro- . 
gram. or through the ,United .States Consulate General in Ho·· 

.Chi Minh City- ., · · ; '· ·. ·.· .. _· ..... · . · : . . 
... (i) for resettlement as· a refugee.; or . . 

(ii) for admission to the United States as an immediate . 
relative immigrant; and . . . . . . . . · · .. · · · ·. . . . . : .: 

, (3)fA) is '.prese:ntly maintaining a .residence in the United 
· . . States or whose surviving :spouse ie presently maintaining such 

a residence; oi:'. , · .. ·· ·. · .· · · ... · · '; •· · · · ·· . , 
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(B) was approved. for refugee resettlement or immigrant 
visa processing and is awaiting departure formalities from 
Vietnam or whose surviving spouse is awaiting such departure 
formalities. 

SpeP,ker of the House of Representatives. 

· Vice President of the. United States and 
· · President of the Senate. 
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For Immediate Release May30,2002 

On Thursday, May 30, 2002, the President signed into law: 

H.R. 1840, which extends and. modifies eligibility for certain sons and daughters 
of Vietnamese refugees to be granted refugee status; and 

H.R. 4782, which extends the Export-Import Ballk's operating authority until June 
14, 2002. . . . 



SS/ RMNO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date:. 05-21-02 9:00 PM ACTION I CONCURRENCE I COMMENT DUE BY: 05-22-02 5:00 PM 

Subject: ENROLLED BILL H.R. 1840 --VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

VICE PRESIDENT "'} c- . · D HUBBARD D D 
CARD ol-- . ~ D HUGHES I1/ D 

BARTLETT / ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN tJ) (.. rY" D LINDSEY D D 

BRIDGE LAND D D, MARBURGER D D 

CALIO ~ rJ/ D MIERS D D 

CONNAUGHTON D D RICE Q(J'V"~ 

~ D 

DANIELS D rJI'• RIDGE IJ/G- D 

FLEISCHER D r-' ROVE .rn/ D 

GERSON D D SPELLINGS D D 

GONZALES ,N I e- rt/ D CLERK D 

HAGIN D D D D 

HAWKINS ~ D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148, BY 5:00 P.M., 
WEDNESDAY, MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 

- OR FAX 62215. THANK YOU. 

RESPONSE: 

/ 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 



EXECUTIVE OFFICE OF THE PRE.:SIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, 0.c. 20503 

THE DIRECTOR 
May 21, 2.002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Emolled Bill H.R. 1840 - Vietnamese Refugee StatusExtension 
Sponsors - Rep. Davis (R) Virginia and 5 cosponsors 

Last Day for Action 

May 31, 2002 - Friday ·· 

Purpose 

Extends and modifies eligibility for certain sons and daughters of Vietnamese refugees to. 
be granted refugee status. 

Agency Recommendations 

Office of Management and Budget 

Department ofJustice 
Department of State 
Department of Defense 
Central Intelligence Agency 

Discussion 

Approval 

Approval 
Approval (Informally) 
Defers to Justice (Informally) 
No comment (Informally) 

The emolled bill would extend through FY 2003 eligibility for certain unmarried adult 
sons and daughters of Vietnamese reftlgees who were detained in re-education camps to be 
granted refugee status. 

Background 

In 1989, as part ofthe Orderly Departure Program (ODP), the United States began 
adjudicating applications for refugeestatus from Vietnamese nationais who were detained in re­
education camps because of their close association with pre-1975 U.S: programs and policies in 

· Vietnam. Individuals could apply for ODP refugee programs until September 30, 1994. For 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



' . '· ' . . > . . ~ , . . .. . ' : . - : . . ·. ·. 

refugee status as derivative refugees based on ellgibjlity guidelinesprescribed by the.State • · 
Department. However, the Immigration and Naturalization Service (INS) determined that this 

· · · practice contradicted immigration regulations·; which defined derivative refugees as spouses and 
. Unm.arried children under21 years Of age. In April1995, INS, with the concurrence of the State . 

Department,- modified its criteria for who could be included on a refugee's claim to exclude 
unmarried adult sons and daughters: 

In response to the criteria modification, legislation- known as the "McCain Amendment'; 
·was enacted in October·1~96(P.L. 104-208,sedion584) to-authorize INS to consider and . . 
. approve certain individuals who, as a result of the modification, were no longer classifiable as 
derivative refugees. The legislation was effective ~etroactively a~ ~fApril 1, 1995, the date on 
·which the modification had taken effect The authority was twice extended and last expired on 
-S.eptember 30, 2001. 

· The McCain Amendment, as further amended in 1999, defines an alien eligible for 
.admission to the United States as a refugee as one who: (1 )_is the son or daughter"of a qualified 
national (as .defined below); (2) is 21 years of age or older; and(3) was unmarried as of the date 

. the alien's parent was accepted for resettlement. : . 

. . . .. ·.A "qualified national" parent is defined as a l1ational ofViet11am who: (1) was formerly 
interned in a re-education camp in Vietnam-oris the widow or widower of such an individual; (2) · 
qualified for refugee processillg under the ODP re-~dll.cation subprogram, and, on or after April · .. 
l. 1995, is or was a~cepted for resettlement as a refugee or for admission to the United States -as 
ID1 immediate relative immigrant; and (3) is presently maintaining a residence in, the United States, .. 
or was approvedfor refugee resettlement or.immigrant visa processing and is awaiting departure 
formalitiesfrom Vietnam. ,. < 

. . The McCain Amendment also included an exemption from the requirement .that the -· . . . 
parent's acceptance for resettlement occurred on or after April I, 1995, for sons and daughters · 
who were otherwise qualified, but were previously denied refugee resettlernent based solely on . 

. . . . . . . : . . 

.. the fact that they were not listed continuously on the parent's residence permit. 

Provisi~n~ of H.R. 1840 

· The enrolled bill would extend the provisions of the McCain Amendment through the end 
.,. of FY 2003 and allow the provisions of the McCain Amendme~t to apply, to any qualifying son 

·. or daughter regardless of the parent's acceptarice date. H.R. 'I 840 would also allow Justice to 
reconsider some previously.disapproved cases, witho~tlimiting these reconsiderations to denials 
. based on the parent's residence permit. 

.:2- .. 
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The emolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previously interned individuals ifthe surviving spouse is currently living in the 
United States or is awaiting departure formalities 'from Vietnam in order to come to the United ' . 

States. According to the House report, "some sons and daughters have been denied derivative 
refugee status because their principal applicant parent has died, although their surviving parent 

· resides in the United States or is awaiting departure formalities from Vietnam." 

Conclusion and Recommendations 

The Department of Justice recommends approval ofH.R. 1840, and advises that under 
the bill, "sons and daughters who were originally.named as family members by the qualified­
national on his or her application would be eligible for consideration; whether or not they were 
previously found not eligible by officers of the INS or [ODP]." Furthermore, "procedures willbe 
developed for sons and daughters whose names are not contained in a parent's case file but 
whose parents apply for the son's or daughter's resettlement." 

We join Justice and State in reGommending approval ofH.R. 1840, which passed the 
· House by voice vote and the Senate by unanimous consent. 

Enclosures 

-3-

Mitchell E. Daniels, Jr.. 
Director 

... 



EXECUTIVE OFFICE. OF THE PRESIDENT 
OFFICE OFMANAGEMENT AND BUDGET 

WASHINGTON, D.C, 20503 

· THE DIRECTOR 
May 21, 2002 

MEMORANDUM FORTHE PRESIDENT 

SUBJECT: Enrolled Bill H.R. 1840 - Vietnamese Refugee Status Extension 
Sponsors ~ Rep. Davis (R) Virginia and 5 cosponsors 

Last Day for Action 

May 31, 2002 - Friday 

Purpose 

Extends and modifies eligibility for certain sons and daughters of Vietnamese refugees to 
be granted refugee status. 

Agency Recommendations 

Office of Management and Budget 

D~partment of Justice 
Department of State 
Department of Defense 
Central. Intelligence Agency 

Discussion 

Approval 

· Approval 
Approval (Informally) 
Defers to Justice (Informally) 
No comment (Informally) 

The enrolled bill Would extend through FY 2003 eligibility for certain unmarried adult 
sons and daughters of Vietnamese refugees who were detained in re-education camps to be 

. . 
granted refugee status. 

Background 

In 1989, as partofthe Orderly Departure Program (ODP), the United States began 
adjudicating applications for refugee status from Vietnamese nationals who were detained in re­
education camps because of their close association with pre-1975 U.S. programs and policies in 
Vietnam. Individuals could apply for ODP refugee programs until September 30, 1994. For 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



I 

I 

., 

refugee status as derivative refugees based on eligibility guicleliries prescribed by the State 
Department. However, the Immigration and Naturalization.Service (INS) determined thatthis 
practice contradicted immigration regulatiOns, which defined derivative refugees as spouses and 

· unmarried children under 21 years of age'. In April 1995, INS, with the concurrence of the State · . 
. · Department, modified its criteria for who could be included on a i;efugee's claim to exclude . 
·· 'unmarried adult sons and daughters. · . ·· ' . . . 

, . Jn response to the criteria modification, legislation know~ as t11e "McCain Amendment" 
· . wa~ enacted in October 1996 (P.L. 104-208, section 584)to authorize INS to consider and 

approve certain individuals who, as a result of the ~edification, were no longer classifiable_ as 
derivative refugees. The legislation was effective retroactively as of April 1, 1995, the date on · · 
which the rp.odification had taken effect. The authority was twice extended andlast expired on 
Septem,per 30; 2001. . ·. ·. . . . . , . . . 

. . . . . 

. · · .·The McCain Amendment, as furtherail1ended.ini999: defines.an alien eligible for · 
adrriissio~ to the United States as a refugee as 9ne who:. (1) is the son or daughter ofa qualified · 

. natiomd (as defined below); (2) is 21 years of age or older; and (3) was unmarried as of the date 
· · . .. the alien's parent was accepted f,or resettlement. 

A Ii qualified national" pareritis clefi~ed as a national ofVietnam who:. (1) was formerly .. ·. 
iµtemed in a re-education camp in Vietnam or is the widow o:r widower of such an individual; (2) 
qualified for refugee processing under the ODP re-education subprogram, and, on or after April· . 

. · 1.•1995, is or was accepted for resettlement as a refugee or for admission to the United States' as . 
an immediate relativeimmigrant; and (3) is presen~ly maintaining a residence in the United States, .. · 

· or was approved for refugee resettlement o~ immigrant visa processing and is awaiting departure · · .. 
fofl11.alities from Vietnam. · · 

. . . ' . . . - . . . . . 

The McCain Amendment also included an exemption from the requirement that the 
parent's acceptance for resettlement occurred on or afterApril r, 1995, for sons and daughters 
-~ho' were otherwis.e qualified, but were previously denied refugee resettlement based solely on 
the fact that they were not li.sted continuously ori the parent's. residence permit. . ·· 

Provisions ofH.R.1840. 

The enrolled bill w~uld ext~~d the provisions ~f the McCain Amendment through the end .. 
of FY 2003 ancl allow the provisions of the McCain Amendment to apply to any qualifying son 
or.daughter regardless of the parenfs acceptarice date. H:R. .J840 would also allowJu,stice to ·' 
reconsider some previously disapproved cases, without limiting these reconsi.derations to denials 

• based on the parent's residence permit. · · · . · 

' -2-'. 



The enrolled bill would also explicitly expand eligibility to include the adult children of.the 
surviving spouses of previously interned individuals if the surviving spouse is currently living in the 
United States or is awaiting departure. formalities from Vietnam in order to come to the United 
States. According to the House report, "some sons and daughters have been denied derivative 
refugee status because their principal applicantparent has died, although their surviving parent 
resides in the United States or is awaiting departure formalities from Vietnam." 

Conclusion and Recommendations 

The Department of Justice recommends approval ofH.R. 1840, and advises that under 
the bill, "sons and daughters who were originally named as family members by the qualified­
national on his or her application would be eligible for consideration, whether or not they were 
previously found not eligible by officers of the INS or[ODP]." Furthermore, "procedures willbe 
developed for sons and daughters whose names are not contained in a parent's case file but 
.whose parents apply for the son's or daughter's resettlement." 

We join Justice and State in recommending approval ofH.R 1840, which passed the 
· House by voice vote and the Senate by unanimous consent. 

··Enclosures 

-3-

Mitchell E. Daniels, Jr. 
Director 

.. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASf-!INGTON, D.C. 20503 

THE DIRECTOR 
May 21, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Emolled Bill H.R. 1840 - Vietnamese Refugee Status Extension 
Sponsors - Rep. Davis (R) Virgillia and 5 cosponsors 

Last Day for Action 

May 31, 2002 - Friday 

Purpose 

Extends and modifies eligibility for certain sons and daughters of Vietnamese refugees to 
be granted refugee status. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of State 

· Department of Defense 
Central Intelligence Agency 

Discussion 

Approval 

Approval 
Approval (Informally) 
Defers to Justice (Informally) 
No comment (Informally) 

The emolled bill would extend through FY 2003 eligibility for certain unmarried adult 
sons and daughters of Vietnamese refugees who were detained in re-education camps to be 
granted refugee status. 

Background 

In 1989, as part of the Orderly Departure Program (ODP), the United States began 
adjudicating applications for refugee status from Vietnamesenationals who were detained in re­
education camps because of their close association with pre-1975 U.S. programs and policies in 
Vietnam. Individuals could apply for ODP refugee programs until September 30, 1994. For 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



refugee status as derivativerefugees based on eligibility guidelines prescribed by the State 
Department. However, the Immigration and Naturalization Service (INS) determined that this 
practice contradicted immigration regulations, which defined derivative refugees as spouses and 
unmarried children under 21 years of age. In April 1995, INS,. with the concurrence of the State 
Department, modified its criteria for who could be included on a refugee's claini to exclude 
unmarried adult sons and daughters. 

In response to the .criteria modification, legislation known as the "McCain Amendment" 
was enacted in October 1996 (P.L. 104-208, section 584) to authorize INS to consider and 
approve certain individuals who, as a result of the modification, were no longer classifiable as 
derivative refugees. The legislation was effective retroactively as of April 1, 1995, the date on 
which the modification had taken effect. The authority was twice extended and last expired on 
September 30, 2001. 

The McCain Amendment, as further amended in 1999, defo;ies an alien eligible for 
admission to the United States as a refugee as one who: (1) is the, son or daughter of a qualified 
national (as defined below); (2) is 21 years of age or older; and (3) was unmarried as of the date 
the alien's parent was accepted for resettlement. 

A "qualified national" parent is defined as a national of Vietnam who: (1) was formerly 
interned in a re-education camp in Vietnam or is the widow or widower of such an individual; (2) 
qualified for refugee processing under the ODP re-education subprogram, and, on or after April 
l, 1995, is or was accepted for resettlement as a refugee or for admission to the United States as 
an immediate relative immigrant; and (3) is presently maintaining a residence in the United States, 
or was approved for refugee resettlement or immigrant visa processing and is awaiting departure 
formalities from Vietnam. 

The McCain Amendment also included an exemption from the requirement that the 
parent's acceptance for resettlement occurred on or afterApril 1, 1995, for sons and daughters 
who were otherwise qualified, but were previously denied refugee resettlement based solely on 
the fact that they were not listed continuously on theparent'sreside~ce permit. 

Provisions of H.R. 1840 

The enrolled bill would extend the provisions of the McCain Amendment through the end 
of FY 2003 and allow the provisions of the MC;Cain Amendment to applyto any qualifying son 
or daughter regardless of the parent's acceptance date. H.R. 1840 'would also allow Justice to 
reconsider some previously disapproved cases; without limiting these reconsiderations to denials 
based on the parent's residence permit. 

-2-



The emolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previously interned individuals ifthe surviving spouse is currently living in the 
United States or is awaiting departure formalities from Vietnam in order to come to the United 
States. According to the House report, "some sons and daughters have been denied derivative 
refugee status because their principal applicant parent has died, although their surviving parent 
resides in the United States or is awaiting departure formalities from Vietnam." 

Conclusion and Recommendations 

The Department of Justice recommends approval ofH.R. 1840, and advises that under 
the biU, "sons and daughters who were originally named as family members by the qualified:.. 
national on his or her applicationwould be eligible for consideration, whether or not they were 
previously found noteligible by officers of the INS or [ODP]." Furthermore, "procedures will be. 
developed for sons and daughters whose names are not contained in a parent's case file but 
whose parents apply for the son's or daughter's resettlement." 

We join Justice and State in recommending approval ofH.R. 1840, which passed the· 
House by voice .vote and the Senate by unanimous consent. 

Mitchell E. Daniels, Jr. 
· Director 

Enclosures 

.. 
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SS/RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM ·ACTION/CONCURRENCE 1 COMMENT DUE SY: 05~22-02. 5:00 PM 

. . . . -

. Subject: ·ENROLLED BILLH.R.1840 --VIETNAMESE·REFUGEESTATUS EXTENSION 

AC7. FYI ACTION FYI 

VICE PRESIDENT D HUBBARD , D D 

CARD rY'· D HUGHES ct/ 
BARTLETT ~·· D IRASTORZA D 

BLAKEMAN D D JOHNSON D 

BOLTEN -c/ D LINDSEY D 

BRIDGE LAND D D MARBURGER D 

CALIO rJ/· o· MIERS •D 
CONNAUGHTON D D RICE 

·~· 

DANIELS D rII' RIDGE ;; 
FLEISCHER Q . .··.·~ ROVE· ¥.··.· 

D D SPELLINGS D 
w1··. [] CLERK D 

D [J D 

~ D D 

REMARKS: . . . . . . .. 
PLEASE FORWARD COMNIENTSTO JIM JUKES, X53458, FAX 56148, BY S:OOP.M., 
WEDNESDAY, MAY 22, 2002, WITH ACOPY TO THE STAFF SECRETARY'S OFFICE, X62702, 

· ORFAX 62215. THANK YOU. 

RESPONSE: 

Harriet E. Miers 
Assistant to the Pres.ident. 

and Staff Secretary 
·Ext. 62702 



EXECUTIVE OF'FICE ... QF THE PRESIDENT 
Of':FICE. OF MANAGEMENT AND. BUDGET · 

YvASH I NGTON, D. C. ·· 20503 

May 211 200:2 . 

·MEMORANDUM FOR THE PRESIDENT 

Enrolled Bill H.R.1840 .~Vietnamese Refugee Status Extension ·· 
Sponsors - Rep. Davis (R) Virginia and 5 cosponsors 

May 31, 2002 - Friday 

Extends and modifies eligibility for certainso~s and daughters of Vietnamese refugees to 
be granted refuge~ staws:. · 

Office of Management and Budget 

Department of Justice 
Department ofState 
Department ofDefense 
Central Intelljgence.Agency · 

·Approval 

Approval 
. Approval (Informally) · 
Defers to Justice (Informally) 
No comn1ent (Informally). 

The enrolled bill would .extendthrough FY2003eligibilityfor certain unmarriedadult 
s<;>ns. and· daughters ofVietnarl1ese refµ gees who were detained· in re-education camps tcrbe 
gtanted refugee status. 

··In 1989, •as part of the Orderly lJeparture Program .(ODP), the, United States began 
adjudicating applications for refugee status from Vietnarnese 'nationals who were detained in re­
educati~n camps be~ause ()ftheir close associationwith pre-1975 U.S. programs and policies in . 
Vietnam, Individuals could apply for ODP refugee programs until September 30, 1994. For 
several years, the applicants'. unmarried sons and daughters 21 years and older were granted· 



'•·· \ 

·:.· 

.:·:. 

-refuge~ sfatus as -derivatiye refuge~s based on eligibilityguid~lines prescribed by the State· . .. .i 

Oepartffient: _-However, the Inrmigrat.ion and Natu~alization · Service>(INS) deterinined that this_.. -- -- -- ' --

- ... _ practice contradicted inin1.igratioti ft~gl.ilatio11s,which defined derivative refugee~ ~ spouses ap.d - · · · -
-·. -- • unrtlamed chilCifenunder 21 years of age; In April 1995, IN~, with the.concurrence of the Stat~ _ ... 

-- '- •• Department, modified its criter# .fC>r_whC> coul~ be foeluded oi1are[ugee's claim tc{exclude, . '. -
-_·_ ufunattiedadl1lt sons and <laughter~_: - - - -- -- . - - - _, ' -

... .-.···' 

-·'.. ·., ... . ·-.~ ··-

•' · : · · In response to the criteria n:iodificati9n, legislatibn known as the ''McCain Amendll1ene~ 
- w~s\.'.:nacted in OCtober 1996 -(P .L. l 04~208, section 5 84) to:authorize INS to consider and .• : 

--- approve certain.individuals who1 as •a re~ult of the modific~tio.11, were no longer classifiable. as -
deri.~ative refugees. TP.~ legislation was effective retroactively as ofApnl T, 1995, the date O)'l - - > i : .. ( 

_ which the m~dification had taken effect. .The autlionty_ wastw~ce extended imd last expired on 
,_ SepteniberJ0,2001.. _- - - - - -- -- - - -

·'.•. 
·;. . . ··~ 

_. _ The McCain Ailleridrnel1t, aS furtlier lllll.ended inl999, defines an8lien eligible :tor . 
adrnissjon to the United ~tates as ·a refugee asmie,who: -- (1) is the son· or daughter of a qualified-.-·_· 

._- >. natio,nal{as defined belOw); (2)is_21 years ofage_or aider; and.(3) was uhniarriedas of the date_· 
- : .. the alien's parent was accepted for resettlement. ' --- -

.".[ 

. "·. -

-- . A"qualified national" pareritls d~fined as~. iiationaJ ofVH~triam who: (1) was formerly ---

· ·- -- intemed_in~ re-education-camp inVietn~ ori.s thevvidoworwidower·of suchanindividu~l;(2)_ ·•-­
_- --·qualifiedforrefugeeprocessing-unclertheObP-re-education ~ubprogram, and, cm or after April . -

'• _ l ,: 1995~is or was accept~d for re~ettleniellt as_ a 'refugee of {or ~dlllission to the-United States as --. -
· an imrl1ediate'relative-immigtant; and.(3)-ispres~ntly maintaining a residence in-the'-United States,-__ .. -.­
·or waS·approved for refqgee resettJement e>r inunigrant visa processing and is awaiting dePartl1re · -- -
formalities from Vie~am. · -·- <- - •.- - , _ 

~.>· 
. . . . i . 

·. _: . .. :. ·.·. :·. ,• • .. ·"·."'_. - ... : .. ::·. ·.·.- .. ',·: .- .. ·. . _.., . . ·_·,• . ' .·. . .. <:".: :- . , . /'. { . ' ' ..... :. ' 

--- _ The McCain Afilendrnent also inclucJed an exemption fre>tn the requirement that the -_• _--- _ 
- ~. . :'· . -_... -parent's ac~eptance for resetttement occtirfed .ot:l ot after Aprill, 1995, for sons and daught~rs·:·' 

. •- --- - . Who:wete otherwise qualified~ b~t--Were previmlSly dertied refugee reseit.lenient based solely on --
,·'-,'..". -- ·- ·-- •. -•. _ ----·'" the factthat they were not listed contimiousl~fonthe patent's residence perttlit - -

'" . . ' .. , . . .. . .· -.· 

··-> 

-._ Provisi()ns oflI.R. iS40 ·.,. .. · ·; ,•' 

•• •.•. ··1 

.• - The. enr,~lled bilfwmdd extend-the proyisfons of ·the McCain Amendment ·through the- end --· 
.. ,.··. _of :FY 2003 and .allowthe provision~ of tbe McCain Amendmenttoapply t_o ~y qualifying son __ 

. . .• ·at daughter regarclless ofthepatent's acceptance clate. H.~.1840 woulq also allow Justice to ·: __ -­
-teconsider sofue previously disapproved cases, \Vi the> tit lirniting these re.considerations to ,cienials -- -
_based. on the parent's residence ;permit: .; . - ' 

f. ·.:. . ... · . .,. . . .. 
: .. . _,.. _,:····.·. .·- .. 

. ·•·. ' " ~ .. 

. ~ : .. -.... 

•. ·. ~· . 

. ... "' .-·.-·· "· 

.,.,··. 



·The enrolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previpusly interned individuals. if the surviving spouse is currently living in the 
United States or is awaiting departure formalitiesJromVietnam in order to come to the United 
States. According to· the House report, "some sons. and daughters have been denied derivative 
refugeestatus because.their principal applicant parent has died, although their stirviving parent 
resides in the United States ()r' is awaiting departure formalities from Vietnam. II 

. Conclusion and Recommendations . 

The Department of Justice reeommends approval ofH.R. 1840, and advises that under . 
the bill, "sons and daughters wh9 were· originally named as family members by the qualified"' 
ncdional on his or her application would be eligible for consideration, whether or not. they were .. 
previously found not eligible by officers of the INS or [ODP]." Furthermore, "procedureswill be 
developed for sons and daughters whose ·names are not contained in a parent's case file but 
whose parents apply for the son's or da\lghtet's resettlement." · 

Wejoin Justice and State 1n recommending approval ofH.R. 1840, which passed the 
House by voice vote and .the Senate· by unanimous eonsent. 

· · MitchellE. Daniels, Jr. 
Director 
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The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1840) to extend eligibility for refugee status of unmarried 
sons and daughters of certain Vietnamese refugees, having consid" 
ered the same,. reports favorably thereon with an amendment and 
recommends that the bill as amended do pass. 
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The amendmen.t is as follows: . . 
Strike all after the enacting clause and insert the following: 

SECTION L ELIGIBILITY FOR REFUGEE STATUS. . . 

. (a) ELIGIBILITY. _FOR IN-COUNTRY REFUGEE PROCESSING IN VIETNAM.~For pur­
. poses of eligibility for in-country refugee processing for nationals of Vietnam during 

·. fiscal years .2002 and 2003, .an alien described in subsection (b) shall be considered 

99-006 
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to be a refugee of special humanitarian concern to the United States (within the 
meaning of section 207 of the Immigration and Nationality Act (8 U.S.C .. 1157)) and 
shall be admitted to the United States for resettlement if the alien would be admis­
sible as an immigrant under the Immigration and Nationality Act (except a:s .pro-
vided in section 207(c)(3) of that Act): · . · . 

"(b) ALIENS COVERED.~An alien described in this subsection is an alien who-
(1) is the son or da\lghter of a qualified national; · 
(2) is 21 years of age or older; and . · .. 

· (3) was unmarried· as of the date of acceptance of the· alien'.s parent for re­
settlement under t~e Orderl;Y ~epart:ure Program or through the· United States 
Consulate General m Ho Chi Mmh City. . . . 
(c) QUALIFIED NATIONAL.-The term "qualified national" in subsection (b)(l) 

means a national of Vietnam who- · . . . 
(l)(A) was formerly interned in a re:education camp in Vietnam by the Gov-

ernment of the Socialist Republic of Vietnam; or · · · . . · 
· (B) is the widow or widower of an individual described in subparagraph (A); 

(2)(A) qualified for refugee processing under the Orderly Departure Pro­
. gram re-education subprogram; and 

(B) is or was accepted under the Ordei-ly Departure Program or through the 
United States Consulate General in Ho Chi Minh City~ .. · . 

(i) for resettlement as a .refugee; or . 
(ii) for· admission to the United States !lS an immediate relative immi-

grant;. and . . · · 
(3)(A) is .presently maintaining a residence in the United States· or. whose 

surviving spouse is presently maintaining such a residence; or 
. (B~ "."as approved for refu~f'.e resettle~ent. or imrri1.·grant visa_p~ocessing a~d 
1s awa1tmg departure formalities from Vietnam .. or whose surnvmg spouse is. 
awaiting such departure formalities. · . · 

PURPOSE AND SUMMARY 

The purpose of this Act is to extend eligibility for refugee status 
of unmarried sons and daughters of certain Vietnamese refugees. 
The Act extends the time period that the State Department and 
the Immigration and Naturalization Service (INS) have to process 
eligible adult, unmarried sons and daughters through fiscal year 
2003. It removes the date of April 1, 1995;jmposed by the McCain 
Amendment, 1 so that the cases of sons and daughters processed 
after April 1, 1995, are adjudicated in the same manner as those 
cases processed prior to that date. The Act permits the INS to re­
consider cases'. that we:re previously denied for failure of proof of 
family relationship, rather than just those cases that were denied 
based on the issue of co-habitation with the principal alien. F'inally, 
the Act expands eligibility to adult, unmarried sons and daughters 
whose principal parent has died, but whose suivivirig parent is 
maintaining a :residence in the United States or is awaiting depar- · 
ture formalities from Vietnam, · 

BACKGROUND AND NEED FOR THE LEGISLATION 

BACKGROUND 

The Orderly Departilre Program (ODP) was established in 1979 
to give eligible nationals of Vietnam an alternative method of emi­
grating to a foreign country, rather than undertake illegal, haz­
ardous departures by boat or land. In 1989, the INS began adjudi- · 
eating applications for .refugee status in Vietnam for certain Viet­
namese nationals who had been in re~education camps for at least 
3 years arid widows of Vietnamese nationals who had died as a re­
sult of confinement ill re-education camps: The INS included un-

. . ' . 
1 Sec. 584 of the Foreign Operations; 'Export Financing"and Related Programs Appropriations 

Act, 1997, Division A of H.R, 3610; Pub. L.,No. 10¥208; 110 Stat. 3009-171. 
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.. married sons and daughters 21 years and older based on case eligi- . 
· bility guidelines set up by .the State Department 10 years earlier. · 

However, this contradicted immigration regulations. INS had been 
treating these unmarried sons/daughters as derivative refugees, 
but the. immigration regulations define derivative refugees ·as 
spouses and unmarriedchildren under 21 years of age. After exten-. 
sively announcing that registration for the ODP would d,raw to a· .. 
close, registration for the ODP ceased on September 30, 1994. . · 

In April 1995, the INS, with concurrence of the .State Depart• .. 
ment, modified its criteria of who could be included on the refugee 
clatm to exclude unmarried, adult sons and daughters. In response 
to this modification, legislatic>n.{the ''McCain.Amendment")was en: 

. acted to re-establish refugee eligibility to unmarried, adult· sons 
and daughters of the qualifying Vietnamese nationals. The legisla­
tion was retroactive to April 1, 1995, the date on. which the modi­
fication had taken effect. The McCain Amendment provided legal 
aµthorityto theINS to consider and approve iridiviciuals who were 

· riot properly classifiable as derivatives. This Amendment was ex­
tended in 1998 {as section 255 of the Admiral JamesW. Nance and 
Meg Donovan Foreign Relations Authorization Act for fiscal years 
2000 and 2001).2 · . · · . · · . . 

The INS has denied derivative refugee status to those unmarried 
sons and daughters· whO failed ·to prove their family relationship 
with the principal applicant. The INS mistakenly denied some for 
no proofof family relationship when the applicant could not show 
he or she continuously resided with the. parent. After determining 
that it W'as incorrectly denying some derivatives based on co-resi• 
dency, the INS identified the entire caseload of improperly adju­
dicated derivative family member cases. The agency had until Sep• 
tember 30, 2001, to correct the cases adjudicated on or after April 
1, 1995, where the original denial was based solely on the issue of 
co-residencywith the principal applicant. · · · 

THE·BILL 

The INS needs additional time to adjudicate pending cases under 
· the McCain Amendment. As such, ffR. 1840 extends the time to 

adjudicate those cases by two years. 
The intent of H.R. U~40 is to extend the same eligibility criteria 

. applied to cases currently . being processed under the . McCain ·.• 
Amendment to individuals whose parent's case was processed prior 
to April 1, · 1995, Accordin~ly, the Act removes the date of April 1, 
1995, imposed by the l\1cCain Amendment. •..•.. . . · .. · . . · 

In addition to failure to prove co-residency, the .INS has denied 
some cases because the applicants were unable to prove their fam­
ily relationship to a principal applicant, Due to new identification 
methods, such as DNA, H.R. 1840 permits the INS to reconsider 
cases that were previously deniecl for . failure .of proof, rather than· 
just those cases that were denied based on the issue of co•habi­
tation with the principal alien: . . ·. . ... 

· Finally,some sons and daughters havebeen denied derivative 
refugee status because their principal applicant parent has gied, al­
though their surviving parent resides in the United States or is 
awaiting departure formalities from Vietnam. Accordingly, H.R. · 

. -· . 

. 2 Sec. 255 ofDivision A ofH.R. 3427; Pub. _L. No. 10~113, appendix G; 113 Stat 1501Ac432. 



. . . . 

1840 expavds eligibility to include these adult, unmarried sons and 
daughters. 

HEARINGS 

No hearings were held on H..R. · 1840. 

COMMITTEE CONSIDERATlON .. 

On June 27, 2001, the Subcommittee on Immigration and Claims 
met in open session and. ordered favorably reported the bill R.R. 
1840, as amended, by a vote cif 6 to 3, a quorum being present. On . 
October, 10, 2001, the Committee met in open session and ordered 
favorably reported the bill H.R 1840 with ame11dment by voice 

· vote, a quorum being present. · · · 

·. COMMITTEE OVEitSIGHT FINPINGS . . • . . . 

. In compliancewith clause 3(c)(l) of rule XIII of the Rules of the 
House of Representatives, the Committee reports that the findings 
and recommendations of the Committee, based on oversight a.ctivi• 
ties. under clause '2(b)(l) of rule Xof the Rules of the House of Rep-

.· resentatives, are incorporated in the descriptive portions of this rec 
port. · 

PERFORMANCE GoALS AND 01j!JECTIVES 

·. R.R. 1840 does pot authorize funding. Therefore, clause 3(c) •of 
rule XIII of .the Rules of the House of Representatives is inappli-
cable. · · · 

N'EW BUDGET AUTHORITY AND TAX EXPENDITURES 

Clause 3(c)(2) of House ruie XIII is inapplicable because thi.sleg­
islation does not provide new budgetary authority or inereased tax .. 
expenditures. · · 

CoNGR~ssroNAL BuDGET OFFICE Cosr EsTtMATE 

In compliance with clause 3(c)(3) ofrule XIIIof the Rules of the 
House of'Representatives, the Committee sets forth, with respect to . 
the bill, R.R. 1840, the following estimate andcomparison prepared 
by the Director ·Of the 'Congressional. Budget Office under section 
402 ofthe Congressional Budget Act of ],97 4: .· 

. U.S; CONGRESS, . 
: CONGRESSIONAL BUDGET OFFICE, 

. Washington, DC, Odtober 12,2001. 
Hon. F: JAMES SENSENBRENNER, Jr., Chairman, 
Committee on the Judiciary, .. · 
House ofRepresentatives, Washington, DC; 

DEAR MR. CH:AIRMAN: The Corigressfonal Budget Office has pre­
.. pared the enclosed cost estimate for R.R. 1840, a bill to exteild eli­

gibility for refugee status of unmarried sons and daughters of cer-
. tain Vietnamese refugees. · 



If you. wish further details.on this estimate, we willbe pleased. 
to provide them. The CBO staff contact is Mark Grabowicz, who 
can be reached at 226-2860 .. 

Sincerely, · - · 
DAN L. CRIPPEN; Director. 

Enclosure 
cc: Honorable John Conyers, Jr. 

Ranking Member · 
' - ' - ' 

H.R. 1840-A bill io extend eligibility far refugee status of unmar-
ried sons and daughters of certain Vietnamese refugees. . 

. CBO estimates that enacting H.R. 1840 would result in no sig­
nificant cost to the Federal Government. The bill could affeet direct 
spending, so pay-ascyou-go procedures would apply, but we esti- .· 
mate that any such effects would be insignificant, H.R. 1840 con- · 
tains no intergovernmental or private-sector mandates as defined 
in the Unfunged Mandates Reform Act and would -impose no sig-
nificant costs .on state; local, or tribal governments. _ - ._ _ _ · · 
_ Until September 30,_ 2001, unmarried_ adult children of certain 

Vietnamese nationals were eligible for admission to. the United 
. States as refugees_ of special hUJilanitarian _ concern. H.R 1840 · 
. would renew their eligibility_ through the .end of fiscal year· 2003. 
Enacting the bill would lead to an increase in refugee,_ admissions, 
which would increase administrative costs to the Immigration and 
Naturalization Service and increase spending for certain .benefit 
programs. However, CBO expects the bill would aid no more than 
1,000 persons annually, so any incre.l'!-ses .in dire~t spending would 
not be significant ... ·. . _ · . ._ _ . . . __ _ · 
. The CBO staff contact for this estimate is Mark Grabowicz, who 

cai1 be reached at 22~2860. This estimate was approved by Peter .. 
H. Fontaine, Deputy Assistant Director for Budget Analysis. 

CONSTITUTIONAL AUTHORlTY STATEMENT> 
> > 

Pursuant to clause3(d)(l) ofruleXIIIof the Rules of the House 
of Representatives, the Committee finds the authority for this legis­
-lation in article I, section 8, clause 4 of the Constitution. 

SECTION-BY-SECTION ANALYSIS AND DISCUSSION 

. . SEC. LELIGIBIL.ITYFOR REFUGEE STATUS . . ·. 

Section l(a) Eligibility for1n-Country Refugee Processing in Viet­
nam. Sec_tion.1(a) -- permits inccountry--_refugee processing .by_ the 
State Department and the INS. to· conti:rme through . fiscal year 
2003. It states that aliens described in subsection .t(b) are consid­
ered to-be refugees of special humanitarian concern to the United. 
States with.in 'the meaning of section_ 207 of the Immigration· and 
Nationality Act {INA) (referring to refugees) a11d should be admit­
ted to. reside in the U:S. ·if the alien: would be admissible as an im­
migrant under the Immigration and Nationality Act (except as pro-
vided in secticm207(c)(3) of theJNA} -.. . . ·:· . _ . 

·Section 1 (b) .. Aliens-·.- Covered.· Section 1(b) describ.es the bene­
ficiaries under this Act. An alien must ]Je (1) the son or daughter 
of a qualified national (defined in s_ubsection l(c}}; (2) 21 years of 
age or older; and (3) be unmarried asof the date of acceptance of 



the alien's parent for resettlement vnderthe Orderly Departure 
Program or through the. U,S. Consulate General in Ho Chi Minh · 
rn~ .. ·. .. . . . . .· •. ·· . . . . . 

Section l(c) Qualified National. Subsection l(c) defines the term 
. "qualified national" in subsection. (b)(l) as a national of Vietnam 
who: · 

(l)(A} was formerly interned in a re"education camp in Viet­
. nam by the. Socialist Republic of VietnalTI Government; or 

(B) is the widow or widowerof an indiVidual described in sub-
paragraph (l)(A); · . . 

· (2)(A) qualified for refogee processing 1.lilder the Orderly .De-
parture Program receducation subprogram; and · 
(B) is or was accepted under the Orderly Departure Program · 
or through the U.S. Consulate General in Ho Chi Minh City 
for · 

(i) resettiement as a refugee; or . . 
(ii) admission to the U.S. as an immediate relative immi-
grant; and · · .. .. ·. •.. . · .. 

(3)(A) is presently maintaining a residence in the U.S. or 
whose surviving spouse is presently maintaining.such a resi-
dence; or · 
(B) was approved for refugee resettleII1ent or immigrant visa 
processing and is awaiting departure formalities from Vietnam · 
or whose surviving spouse is awaiting such departure formali­
ties. · · 
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A~ENC~ VIEW~ 
~-. 

u.s. .. ~~Jllllb·. 
··· .. ()ffiec or Legiltative Aftlin ' 

. .......... llClllllD 

. -~- .· 

Octo~ ii 2001 . 

Honorable F. J~ Senseoliren!ier; Jr: 
Chainnin. . . . . . . : ' :. ';_~.. ; . 

:."'· . 

Coinminee on the )udiciaiy · · •· · ·.·· · · · 
... u.s, House of ~epresentativ~s> 'RECEIVED :::;.'!·~v3.~ 

·.·: 

Washington, DC ?OSIS-6216 .. . • OCT O 4 ZoOt .···· 
... ~-.. · . 

Dear Mr. Chairmail: .·. lmmil!'811oriand~ 

· ·The Department of Jusiice has c:3rctuny reviewed H.R. l84Q, a bill to. exteild .. · 
· eligibiliWfor refugee statl!S to ~ed sons and d:!ughters of~ Vietliamese . 
refugees by providing a new sliosct d:!tC for section :255 (>f the Achiiira! JB!lies w: N~ · 
and Meg Donovan Foreign Relations Auihorization Ac~ Fisi:al Y cars 2000 and 2001. 
(section 2SS of divisioo A of iu( 3427, as enact~ iDt0 law by secifon 100()(a)(7) of 
Public Law 106-lll3;appeiidiXG; ll3 Stat.ISCllA-46o}(iht,."M~Anieniimeot"), · ·.· · 
and makllig Other cjiingcl to that provision. we thank yciu for allowmg ii& to offer ;,ur . .·· , . 
views on this bill. .·.. , · · · . . · ·· '. · • . . . · : · : " · . 

· ~e s~pp6rt H~; 1s4o. W.e undcntaodthat d~scuS$io~ bclWeeo Coogrcssionai 
staff actively involved wiih this bill.and the Departmept of State; whiChn;umagcs the 
refugee admissions progrim, have resulted in apmeiit lhat e~ of H.R.1840. .. 
would siJDPly elimi.Darc a' provision. that.cxchides soils an?. daughltil'i wbosc Pare\l!S ~- .. · 
accepted prior to April l, 1995~ It WQuld neither cottipcl illy change in INS.or Onbly 
Departure Programptacticcs with l:espeC(to soris and daughtcri covetal by-c:WTent law, 
nor WoUld.it ~different proCewtes with respe.ct to SODS and daUghters_ whose · 
~nts were accepted for i'cscttlcDieiit before April 1 •. i99S. u• the provis.ioni of the· . 

·· bill, s00s aild d&ughtcn wtiO were originall)" nBilled as faiDily mcml?en by·the qualified-
• national on his or her application woul!l be eligible for considcratiOf! w!JCdici or not they .. 

were previously fouod not eligi"ble by officers of the Il'lS or the Ordci"ly De~·· . 
. ,. · Progr~ It is oilr iioderStaiidiiig that appropriate adihloisttative proCcdiires will be . 
.· developed for~ ind ~ilghteis wh0~ Dame$ ar,e _not ".°°tained in a pai-cnt's ?sc file 
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but whos;parent applies for the son's or daughter's resettlement. We want to asslire y~u. 
however, that the INS will do its utmost to ensure that its determinations on these issues, 
arid on arty other issues affecting an applicant's t;ligibility u.nder this bill, are fair and 
accurate. · 

Finally, in order to ensure family unity and fairness, we recommend amending the 
bill so as to allow the son or daughter of a qualified-national parent who has died to be 
eligible for c0nsideration for resettlement in the U.S. if his or her other parent is residing 
in the U.S. or awaiting exit fonnalities for U.S. resettlement 

With this understanding, we suppon H.R. 1840. Thank you for your attentio1n to 
this matter; The Office of Management and Budget has advised that there. is no objection 
from the standpoint of the Administration's program to the presentation of this report. 

Sincerely, 

Daniel J. Bryant 
Assistant Attorney General. . 

cc: The Honorable John Conyers, Jr. 
Ranking MinorityMember ·. 

2 
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United States ,Department of State · 

Waslai..,to11~ D.C, 20520. 

·,·'··· 
OCT .;;5 ::J: . 

Dear Hr. ·chairman;· 

Th+s iS in'resp~ris~ tb yc1,1r c::.ommitt~e' s request 
for views on whet tier . the· four qtoups of Vietnamese .. . 
nationals described in Representative Davis' A~qust .2. 
li.'tter wouid be. eligible for relief under _either current, 

·"procedures 'for i:on!liderinq C!i!rtain. adu·lt children ·of ·former· 
r·e.,,;·educ::ation .calilp detainee!i (conunonly referred· to a·s the HO 
'pri;>grani) 'for refugee resettiemerit ip tl:ie U.nit.ed S.tates· or 
under the subst~tute arnendment·t.o HR,184P,attached to your_. 
letter. . . .. . 

' 'The substitut~ amendinent ,would extend·, the Mctain 
J\mendment' unt·i~ September 30, 20.03, We s1,1ppo~r:t this ,' ,· 
extension. in order to provide additional time, t:o' :resolve 
fairly. ari.d,-humanely ail, pending cases·. · · . 

Gurrent: ·;rocedures · are governed b~: Se·c·t:ion 2.55 of 
Divfsioil -A of H.R. ,342(; as enacted' .l,ni:o hw'·by Section 
1000(a)(7) .of.P~;t;. io6-l,l3(commonly refe;red:to as thE!. 

"Mc;:Cairi Amendinenti-: The 'intent of this Amendlllent, first 
enacted in October 1996" arid prunari.ly. 9()Verriin1i cases. 
pr.ocelised on or. after. April 1, 1995" .is to .restore the· 
status qu<;> 11.rite regarding ·the eligibility' for' refugee 
·resettlement .·of the unmarried· adult "chil,d.ren' who were' 
included on their parent's HO case .. 

Under current procedures. and. reqardl.;~.s .of the .date of: .. 
tliei:t parent's· refugee interview,· ·individuals· id.entifie·d in 
Gr9up· l. are not eligible fo;r relief. Historically; the.· 
identification<'o.f family. meinbers.'to be· in'cluded in tliS:. case·· 

. h.as been .the ~EOsponsibilit~ of the princip~l HO applicant .... 
The HO.applicant provides OS~. cueworkers or INS officers 
the names of his chi~dren and tbeir !llaritalsi:atus. or 

>: .. :·' 
. The·• Hc;n:iorable 

· jilti Sensenbrenner, Jr., Chair~n, ; 
comiRittee on t;he. JudiC:iar:t., · 
... House of Itepresentati'ves, .· 
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~th.er >i~formatio~ to. estab11'sh processirig ~liqi~ility; 
· since its passage, eligili:lility fcir consideration 1./-nder the'. 

Mc.c;:ain Af1uanc:iment. has l:ieeri · limited· to only. those ihdi vi duals 
who. we~e orig:i.n11lly named ,as ·family members by' ·the HO. · 
appiiC:a~:t·... . · ·\. ~- .. , 

.. Current pro.tes~in9 proc~dur~s p~~vide for· th.e · ·. . . 
consii::terat:i.on·of individuals inGroi.:ip2,. However, we are . 

.. unaware .of any CaSeS 'Wh!;!re an Otherwise interview.,;eli_gible. 
son O.r. daughter. was refosed access to ·an INS iriter'ITiew. 
current 'procedi.ires also pro;)oide reHef· f.or some of· the 
children · iden-tified in· Group 3, l:lpecificalJ,.y, c)'iildreri 
found ineligible tci .. accomp;1.t1y ·their parerits. · p:t:io·r .:to .April 
1, '199.5 because of. co;..residency' or .depenci:ency' issues .. · ' 
cu·frent procedurE!s do· not, 'howe.ver,. prov id~ relief for... . . 
Children :i:ej ec;ted l;>ecause of questioni( pertaining to their 

·relationship to. the pr.incipai appliciant cir .marita·l status.· 
cu:i;rent • 1aw al.so does not prc;>vl.de for the C:onsideration of 
individuals described in Group 4.. ;,_ .· .. 

··.Th~ s:ul:nitit·utit ~endmen~1 ;d~es not provide :for the 
consideration ·Of iµdividuails in Groups 1 and· 4,. .but' doea' 
provide relief for j,.ndividilals in Group 2:. rn. GrQup · 3/ the 
51,ibsiitute. amendment 'covers. adult chiidreh previously found . 

. ineligible because of. rel<itionship )md. re:Hdcncy 1.s,sues, · 
but 'it do,e? not cover. ,individual$ reject~d for iesettlement 
consideration. be.cause· cf.· issues :?:elated t·o·. their marital 

.·status. The amendment also does not provide relief !cir . 
individua1s c!e,s.cribe<;I in GrQup L · In ord~r to provide 
relief fdr all ind.ividual:S described in Group 3and4; the 
:silb.stitute amendinent i.rolild· have to J:;)e. amended .. 

rt is oµ"r u~derstandijolgtl:iat ~he inte~t of HR 1840 is 
. tC? extend_ thtil nme el.i9ibilitY criteria applied. to C'llses· 
currently beinq processed under the McC:a.in ,1Ullendment. to .. · 
individuals. whose p•rent' s .ca.Se was processed p:tioi: to 
.April.· l; 1995·. We ·s.U:pport ,this objective •.. HoW.ever, w!iJ had 
·been .conce.:i:ned that· HR ~B4b i~ ,too !!lxpansive in that it 
would ·reopen a program that clc>s·ea ·on September 30, ).994 tQ 
indi vii:luab . wh.;, w~re, never regist'!lnd ;;,.i tn. the Orderly .. 
Departure Progra;m'or i::onsidera:d a_ligible for ,proc;:essiri'g~ 

.... 

.. :.:·, 

·-: ... " 

-.. '• 

··,: 

.. · ... 

'·'.· 



ll 

·-3_; 

However, fol1owing additional discussions with .·· . 
Congressiona.1 staff. actively inuol'lred with this bill, we 
have reached agreement con·cerning .the .Scope of processing 
elic;ibility u.nder the provisions of the bill. As noted 
earlier in this .letter.. historical practice has been only 
to process for resettlement consideration those.children 
who we:re oric;inally named as family meznt>ers by the HO. 
applicant. Based on these staff discussio.ns we understand 
that enactment of HR 1840 in its original form.would 
neither compel a change in this practice nor mandate a 
different practice with .respect to sons and daughters whose 
parents were accepted for resettlement before April . 1, · 
1995. Based On this· und.erstanding, we support the bill. 

Finally, in order to cover individuals identified in·· 
Group 4 ·and to ensure family unity we suggest thai: the 
Committee consider amending HR 1840. We recommend amending 
the bill so. as to . allow the son. or daughter of a. qualified-

· national parent who ha5. died to be eligible for 
¢onsideration for resettlement in the u.s. if his or h!~r 
other pa:rent is residing in the tl.S; or awaiti;i:ig- exit 
formalities fo:c: U,S. reseottlement. Attached tci this letter· 
is. suggested· ianguage fo·r such an amendment. 

The Office 6f·· Mariagem~nt 21.nd Budget advises that from 
the stan.dpoi!lt of the Administration's program t,here is. no 
objection to the subn\ission of this letter.· 

I hope this· information is useful to you; Pl.ea5e do 
not hesitate to call if we can.be of further assistance. 
The point of contact .wit.hin the. Department· is Pamela ·H. 
Lewis in the Burea\I of Population, Refugees, and Migration. 
She can be. ;reached at. (202) 663-1026. 

Attachment·: 

Sincer&ly, 

e._pv'.~ 
Paul V. Kelly 
Assistant Secretary 
Legislative Affairs . · 
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SUGGESTED LANGUAGE FOR AME'libING .. SECTION (o) (1) (Bl and 
(c) (3) (A) and (B) 

·(cl (1) .(Bl is t)le widow or widower of an individual 
described in subparagraph (A) and; 

· (C) (3) (A) is presently maintaining a residence in the 
United States or lfhosa :Surviving spouse is maintaining a 
resi.denee in the.United st:...:tes; or 

(c) (3) (Bl was approved for refugee resettlement or 
im111igrant visa processing and is awaiting departure 
formalities from Vietnam or whose survivi.nqspousa is 
awaitinq departure fo:r:malities from Viet:.nam. 
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MARKUP TRANSCRIPT 

BUSINESS. MEETING 
WEDNESDAY, OCTOBER 10, 2001 

HOUSE.OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 

Washington,· DC. 
The Corrimittee met, pursuant to call, at 2:35 p,m., in Room 2141 

Rayburn House Office Building, Hon. F. Jame.sSensenbrenner, Jr. 
(Chairman of the Committee) presiding. 

Chairman SENSENBRENNER. ,The next ,item on the agenda is H.R. 
1840, to extend the eligibility for refugee statµs of unmarried sons 
and daughters of certain Vietnamese refugees. The Chair recog­
nizes the gentleman from Pennsylvania, Mr. Gekas, the Chairman of the Subcommittee on Immigration and Claims. . . . 

Mr .. GEKAS. Mr. ·Chairman, the Subcommittee on Immigration · 
and Claims reports favorably the bill, H.R. 1840, with a single 
amendment in the nature 'of a substitute, and moves its favorable 
recognition to the full House. · · 
· [The bill, H.R. 1840, follows:] 

I 
I 



. 107TH CONGRESS 
lST SESSION 

. . 
H. R.1840 . . . 

To extend eligibility for refugee status of unmarried sons and daughters · 
of certain Vietnamese refugees. 

IN THE HOUSE OF REPRESENTATIVES 

l\Lw.15, 2001 

:..lr. To~! D.ms of Virginia (for himself, Mr: DELAY, l\Ir. S~)ITH of New .Ter­
se~-, l\lr. ROHRABACHER, .and }ls. SANCIIEZ) .introduced the follo\\ing bill; 
whid1 was ref~rred .to the Committee on the J 11diciary' _,, 

A BILL 
To e:i."tcnd eligibi.l.it.,• for refu:,,ree status of 1inmarried sons ... ·, .. -. .-. -· ' ' , 

aiul daughters of certain Vietnap1esc refugees. 

1 Be it enacted by the Senate and II ouse of Represe1ita- · 

2 tives ofthe United States of America 1:n C01igres.~ assem,bled, 

3 SECTION 1. ELIGIBILITY FOR REFUGJi::ll: STATUS; 

4 Section 255 of the Admiral James W. Nance and ' . ,•,' ,•- - . .- ' . - . 
. ' - - " 

5 Meg Donovan Foreign ~lations Authorization Act, Fiscal 

6 Y cars 2000 and 2001 (section 255 bf division A of H.R 

7 3427, as enacted into law by section 100Q(a)(7) of Public 
' ,, ' • • ' '. • ••• > 

8 Law lOfr-113, appendix G; 113 Stat. 1501.A-460) is 
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2. ·. 

1 . (1) in subsection (a) by striking "and 2001," 
' .. ' 

2 and inserting ''2001, 2002, and 2003,"; 
. . . 

3 {2) in subsection{c)(2)(B), by stri~jng "except 

4 as provided in subsection (d), on or after April 1, 

5 1995,''; and. 

6 (3) by striking subsection (d). 

0 

Chairman SENSENBRENNER. Witl:J.out objection, the bill will be 
considered as read and open for amendment at any point, and the 
Subcommittee amendme:nt in the nature of a substitute, which the_ 
Members have before theni, will be considered as read and be con~ 
sider(ld as the original text for purposes of amendment; 

The Chair .recognizes the gentleman from Pennsylvania to offer 
a substitute which has been negotiated sirice the Subcommittee 
markup and to explain the substitute. . . . · 

Mr. GEKAS. I thank the Chairman. This amendment-· -· -.· . 
Chairman SENSENBRENNER. The clerk will report the amend· 
m~. . .· .. · . ·. 

The CLERK. Amendment in the nature of a substitute to the Sub· 
committee amendment to H.R. 1840, offeredby Mr.Gekas .. 

[The amendment follows:] 

I 
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AMEND~ IN 'fl{E'NA'I'tfflE OF A $UBSTITUTE. 

· · : TO THE. Smi¢o~ITri:E AMEMlME~ 

:· -TO H.R. 1840 

• > ' 0FF~RED BY ~. GEKAS 
, . ·~ ·"'..: 

.:··. ·.: ; . 

$trike aH a:ftet: the ehacting c\iuise and irisett: th~ ' ' 

.. ·· ·,,.· 

' .·. ·. 1- sEC'rIO~l. ~LIGIBILITY FO~ REiro~EE STATU~ •. 
.. :·, ·· .. 2 

. ...... 
3_ Essr:-;o rx · t·1E'l'~~t.~Fo1: 'puipo~~s ·.of ~Jigibilit~: for in" .. 

'· ·. 

-. ' 4 country refuge~ processing for nationals o( vieti1am dtir~ 

··_. 5 ing fi~c~y~ar~ -~~02 and 209~. -an «~Hen ~escribed in ~uh· 
6 se_ction (b) shall, be considered, to be <{refugee of_ special 

-7 .hurh~nitariaR concern to the United 'Stales (\\ithin the'. · . . . . . . · .. ' ....... . 

8 -me~~mg or: secti~n: 2oj of the ImitiigratiOn and Nation~-
9 -alit)· ;\ct (S U.S.C. ·1154)) and shall be admitted t-0 th~ 

. 10 United-States for resettlem~l'ltif the aiien w~Uld be adntls· 
.·.:: 

1 l __ sible as ari-imriugrant. upder th~ Iminlgra_tion and Natfon-. 

- .· ·· · 12 ality .Act (exc~t as provi~edin-~ecti~n -2Q7(c)(3): of that·. 
~···,: 

·' .... ; 

. · 14 ·. - , , (bl ALm"Ns CovEREn . .:.::..An alien d.escnbed m thif-
-: . ~. : :. - ' ' ~- ' . . . ~ . - . .. . . . ·, : . . . ~· .. : : . . . . ·. . ' . . . : 

<,·· 
15 ·· subsection is ~ii alien wh~ · 

·'.;': ... 

(1) is the_ .son c>r ~aught.er·. of~ a qualified . na~ .' ... 

. · .. : 
.. 
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·. (3). wa(unlllame~lcts ~(th~ <late of a~cepfanec· · · 

ot'. the alien's parent for 1~settl~ment under· the Or~ 

deriy·Depart1JJ:e Program ~r t~rough<·the Uniteci 
· .. · 

States Consulate Gen~ral in' llo Chi l\liiih <:;itt ; .. 

5 -••. (<:) Qr.\LrFrEo NAT~o~Ar..--The tcrfo i•qualifi¢d ria-_ 

· .6 .. tional" insub~eetion·(b)(l) · inear:is a· 11atfona:l of Vietnam --- · 

-. 7. ,\ii~ 

· (i)(Ai "~ fonn~f intemed i~ a re,educatiOn ·. 

9 camp. in ~Viet~atri by the_G~venlnient; of the Soci~list 
··, . -;,,_ .. ·.· 

- JO · ... R~public of Vietnani; or .. ; 

.: :· -. ·~· . . .. '. ~ 

1.1 ' 
12 

i3 

14. 

15 
,_.· 

16 
17 

18 

. • 19 

io · 
·-, . 21 

22 

23 

.24 

· -. (B) is the ,,;dow or \\idower of an indhidual 
' .. : . ... · .. ·.· ' :. . · .. ·. ·.. .. .· . 

·de~ribed in subparagraph .. (A}; 

(2)(A) q(ialified for refugee processing under 
-· ·.. ' . _: 

the Oroerly Departlire . Program · .. re·ed~cation. sub- -

:pi:ograrn; and .. 

< .; (B). is. oi-,\.as acc~pted urid~rthe,Oiderly-De- -

parture Pfogramor through.the United States Con­

sula~ General in Ho Chi Minh Citv--- ' .·.· . . . ' . . . . ·'· . . . . ' .. ' - · .... 
. . . . ' 

- , (i) for resettlemerit a.S ll<tefugee; 9r 
.- . ·. ·, :'' . .<· 

. . (ii), for 8.dinission to: the United State& as 
' .. ·.· 

.... -an im.medil}.te ~lative ill1mlgi-afit; an~ :': _ 
.: . 

. (3)(A)., is presently, maintaining a )'Csideriee in· 
. . . . . . ~. - - . . 

the V ni~ States ot whose sUrViving spouse is 11res~ _ ·• : · 

:_,,,.,:··. 

_·_·. ~--~--> 

·.' :'.· 
··:,·· .. : 

:-: .. _.· .. , .. 
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3 

1 (B) \\;as approved for refugee resettlement or 

2 immigrant visa processing and is awaiting departure 
. . ·- .. 

3. formalities from Vietnam or whose surviving spouse 

4 is awaiting. such departure formalities. 

Chairman SENSE.NBRENNER. Without objection, the amendment is 
considered as read and open for amendment at any point, and the 
gentleman from Pennsylvania is recognized for 5 minutes. 

Mr .. GEKAS. Thank you, Mr. -Chairman. 
The amendment in the nature of a substitute is. very similar to 

the underlying bill because itbenefits· all those adult unmarried 
children of reeducation camp survivors, the Vietnamese brand, who 
deserve_ our consideration. This amendment was drafted by the Ad-

- ministration and has the full support of the.Justice and State De­
partments, as wellas the support of Representative DaVis, the gen­

-tleman fromVirginia,the author of the bill. 
Inkeepirig with that, I ask unanimous consent, Mr. Chairman, 

that the record receive two statements approving of thelanguage, 
one from the Department of Justice and the other from the Depart- -
ment of State. I ask unanimous consent that they be included in 
the record. _ _ . . . -

Chairman SENSENBRENNER. Withoutobjection. 
· Mr. GEKAS. Like the underlying bill, it extendsthe time INS has 

to_ process the· derivative reconsideration cases to the end of fiscal 
· year 2003. Like the underlying bill, it deletes the April 1, 1995 date 

so. that cases adjudicated prior to that date may be reconsidered• 
And like H.R. 1840, it permits cases that were denied for any rea­
son, not just based on cohabitation with the parent, to. be reconsid-ered. . . . . . . . . . . . . . . 

The amendment does two additional things. It strikes the cap 
language inserted at. Subcommittee. and, number two, it permits 
the son or daughter of a qualified national parent who has died to 
be eligible for consideration for resettlementjn the U.S. if his or 
her other parent is residing in theU.S. or awaiting exit papers for · 
U.S. resettlement. __ _ _ < - _ _ ·_ _ _ .· . __ _· .. _ _ __ · 

l urge my colleagues to join the Admfoistration and the author 
of the bill to support this amendment. I yield back the balance of 
my time. . _ _ _ __ _ .. _ . _ .. _. . _ _ _ ____ ·_ ._ • 

Chairman SENSENBRENNER, Does the_ minority wish to make a 
statement on the substitute? · -

Ms. JACKSON LEE. Yes, Mr. Chairman. _ _ _ _ _ _ . 
Chairman SENSENJ?RENNER. The gentlewoman from Texas is recc_ 

ognized for 5 minutes ... _-.-. . _·_._· ·-·. ·.. . · .. -__ ·· .. _ . .. . . . .... 
·Ms. JACKSON LEE._ I. thank the Chairman' very much. I rise to 

support the substitute because it supports the underlying legisla-
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. tion, H.R 1840, which is Representative Tom Davi.s's bill to restore 
refugee· eligibility for certain sons ·and daughters of Vietnamese re• 
education camp survivors, ·.. . . . . . · 

I think it is importantthat the legislation, underlying legislation, 
fixes the devastating problem of what happened to omr long­
standing friends of the Vietnam. War, the Vietnamese soldiers, com~ 
bat soldiers, who fo:µght with us and suffered long terms in reedu­
cation camps because oftheir wartime ass?c~ati9n with the United 
States. This imposed aparticularly harsh burden on the refugees 
and their children. These children had already been without their 
fathers throughout the time they were in reeducation camps, in 
.some cases for 10 to 15 years. Then the refugees were given a 
choice between living forever in a communist dictatorship or leav-. 

· ·. ing their children behind. · · 
This legislation allows these families to be reunited in the United 

States urider provisions dated in April 1995, and the amendment 
is very helpful, inasmuch as it clears up factual problems dealing 
with the family relationships that will allow these particular indi­
viduals to b.e reunited. There were some past Administration 
changes that I think hurt the bill and hurt the process .. I believe 
the manager's amend!Ilent as well as the underlying legislation 
clears up an obligation that Ibelieveisso important, making 'good 
on our friends, helping these combat soldiers to be reunited with 
their 21-year-old-plus family members; children who have re-
mained unmarried and .who are living with them. 

With that, Mr. Chairman, l ask my colleagues to support the 
amendment and the underlying legi15lation. . 

[The statement of Ms. Jackson Lee follows:]. 

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATNE 
IN CONGRESS FROM.THE STATE OF TEXAS. 

Thank you Mr .. Chairman. . . . . . 
I support RR 1840.;,-which is Rep. Tom Davis'.s bill to restore refugee eligibility 

for certain sons .·and daughters of Vietnamese re-education camp survivors as origi- · 
nally introduced: l also support the Manager's amendment offered today, . . . · 

Until April .1. 1995, ·refugees accepted for resettlement in the U.S .. were allowed 
to bring their sons and daughters, even these above. the age of 21, so long as they 
had never married and were µiembers of the refugee parent's household. 

On April 1, 1995, INS changed its interpretation. ofthethen-existing law, to ex­
clude children who were over 21, even if they were unmarried and living with their 
parents. .··· .. ··.· · •· . , · . . ...... · ... ·.· . · 

In the case of South Vietnamese combat veterans and others who had suffered 
long terms in "re•education camps" because of their wartime associations with the 
United States, this imposed a. particularly harsh burden· on the refugees and their 
children. These children had already. been without their fathers throughout .the time 
they were in. re-education .camps, in some cases for 10 or .1.5 years. Then the refu­
gees were giyen a choice between living forever. in a Comrh11nist dictatorship or leav­
ing their children behind ... These children. were marked as members of a 
"counterreyolutionary family", denied educational and employment opportunities, 
and would be sure to go on suffering in Viet Nam. . . . · . · -

• Recognizing these realities, Congress has three times . adopted the "Mc_Cain 
Amendment" which changes the INS interpretation of the law, so that refugees who 

·.are survivors of re-education ciimps·can once again be accompanied by their unmar­
ried sons ahd daughters. The latest extension .of the McCain .amendment will expire 
onSeptember 30. The Oavisbill would extend the l14cCain amendment for an addi-

. tional ·two years. · . : · ·.·. · . ·. . · .· · . . . . . . 
During consideration of the current ver,sion of the McCain amendment-enacted 

in.1999 as part of the Foreign Relations Authorization Act for FY 2000 and 2001-
proponents>af the provision tried to fix a drafting problem in the original language 
of the amendment: This original .language--apparently drafted by executive branch 
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employ~es during previous Clinton-era renewals of the amen.dment-excluded sons 
and daughtf!rs whowere mistakenly. rejecte~ before April 1, 1995. 

The Davis bill will fix this problem once and for all, simply by enacting the very 
same rules for pre-April 1995 cases that already apply to later cases. 

The same executive branch employees wh_o suggested the .earlier restrictive Ian-
. guage have now drafted ll restrietive amendment to the .Davis biH, which a Judici­

ary Committee member is expected to offer at· Committee markup. This language 
would extend the. protection of the McCain amendment to a few sons and daughters 
whose parents were. accepted prior to April 1, 1995. By requiring an affirmative "re­
jection" qy INS, however, it would still exclude sons and daughters who were denied 
access to an INS interview by vindictive or corrupt Communist officials, or who were 
wrongly "screened out".by U.S. officials or contractors prior to the interview. 

There is no "floodgates of immigratfon" issue with the' original Davis. bilL The 
Davis bill .only• applies the same INS rules_ and procedures to· pre-April· 1995 cases 
that already apply .to post-April 1995 cases, which have generated no such flood- · 
gates. The best estimate is. that. this amendment would apply .to a few hundred peo­
ple, or at most to 1000-2000. If INS properly iil1plements the law, we can reunite 
these families quickly and no further extension should be necessary after 2003. 

Under the original language of the Davis bill, INS is not compelled to admit a 
single n.'ew immigrant or refugee-it is merely given the authority to correct past ' 
mistakes, if and only if it determines. that a mistake was really made. So there is 
no need for a riew set of restrictions to keep the riumbers low. This bill provides 
much-needed relief to a small and carefully defined group of people, and· INS al­
ready has the authority, the skills, .. and the resources it needs to prevent the provi, 
sion from being taken advantage of by other, undeserving applicants. . 

Thankyou Mr. Chairman, I yield back the balance of my time. 

Chairman SENSENBRENNER. Does the gentlewoman yield back 
now? 

Ms. JACKSON LEE.I yield back. Thank you. 
Chairman SENSENBRENNER. Are there any amendments to the 

amendment in the nature ofa substitute? 
Hearing hone, the question is on the amendment in the nature 

of a substitute offered by the gentleman from Pennsylvania, Mr. 
Gekas. Those in favor will signify by saying aye. · 

Opposed, no. .· 
The ayes appear ·to have it. The ayes have it, and the amend-

ment in the nature of a substitute is adopted. · 
A reporting quorum is present. The question is now on reporting 

· the bill favorably, as amended. Those in favor will signify by saying 
aye. 

Opposed, no. 
The ayes appear to have it. Theayes have it, and the bill is re­

. ported favorably, as amended by the amendment in the natur¢ of 
a substitute. . • .· · . . ·.. . . . ·. . . ·.· . . .. . ·. . . . . 

Without objection, th_e Chairman: is authorized to move to go to 
conference pursuant to House rules. Wit.hout objection, the staff is· 
directed to make any techniCal and conforming changes, and all 
Members will be given 2 days by the House rules in which to sub-

. mit. additional, dissenting,· supplemental, or minority views. · 
[Iritervening business.] · ·.. · · · 

·. And the Committee stands adjourned. 
[Whereupon, at 5:12 p.m., the Committee was adjourned.] 
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PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148, BY 5:00 P.M., 
WEDNESDAY, MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 

, 
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SS/RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM ACTION I CONCURRENCE I COMMENT DUE BY: 05-22-02 5:00 PM · 

Subject: ENROLLED BILL H.R. 1840 --VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

VICE PRESIDENT · D HUBBARD D D 

CARD ~ D HUGHES ctf··· D 

EJARTLETT ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN r/ D LINDSEY D D 

BRIDGELAND D D MARBURGER D D 

CALIO rrl D MIERS D ·D 

CONNAUGHTON D D c RICE elf: D 

DANIE'LS 
~· RIDGE. ;/ D 

FLEISCHER D rw' ROVE· ut' D 

.GERSON D. D . SPELLINGS D D 

GONZALES rt! D CLERK. D 

HAGIN D D D D 

HAWKINS ·J/· D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES,X53458, FAX 56148, IBY 5:00 P.M., 

. WEDNESDAY, MAY 22, 2002, WITH A COPYTOTHE STAFF SECRETARY'S OFFICE, X62702, 

. OR FAX 62215, THANK YOU . 

. RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 
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SS/RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05·21 ·02 9:00 PM ACTION I CONCURRENCE I COMMENT DUE BY: 05·22w02 5:00 PM 

Subject: ENROLLED BILL H.R. 1840 -VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

VICE PRESIDENT D HUBBARD D D 

CARD ~ D HUGHES l1I D 

BARTLETT ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN r/ D · LINDSEY D 0 

BRIDGELAND D D MARBURGER D D 

CALIO ~ D MIERS D D 

CONNAUGHTON D D RICE ~ D 

DANIELS D r!i' RIDG D 

FLEISCHER D ~ ROVE rJ/ D 

GERSON D D SPELLINGS D D 

GONZALES ~ D CLERK D 

HAGIN D D D o, 
HAWKINS r/ D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES, XS3458, FAX 56148, BY 5:00 P.M., 
WEDNESDAY. MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 
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' .... - SS/RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 
.. .. ' .. . 

- Date: 05-21--02 9:00 PM -- ACTION I CONCURRENCE I COMMENT DUE BY: -05-22-02 5:00 PM 

-- Subject: ENROLLED BILL H.R. 1840- VIETNAMESE REFUGEE STATUS EXTENSION -- -

- ~ ... 

VICE PRESIDENT · ...• AC7 F~ .HUBBARD 

ACTION --FYI 

[] [J 

CARD. - r/- - [J - -- HUGHES v- [J 

IBARTLETT - , rJ!·· - [J IRASTORZA -- [J [J 

!BLAKEMAN -

!BOLTEN 

IBRIOGELAND 

CALIO-:_ 

CONNAUGHTON 

-IOANIELS -

!FLEISCHER 

GERSON 

---GONZALES --- -

HAGIN 

-.. HAWKINS 

- [J [J 

r~ -_- o 
JOHNSON 

- LINDSEY 

[J 

[J 

D 
[J _ -

[J 

-- [J ... --

" 

D MARBURGER 0 --

[J MIERS 0 • 

=--•_ ;_• _ .....•. ·R:O::V:E-,pu_ -----··.,, .. :t.···· .. ---_ -- at'-
. ·. . . . 

D _ SPELLINGS 
- -

[J·_ CLERK 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 
[J" 

D: 

[J, 

D 

REMARKS: " _ . 
•-- PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56.148, BY 5:00 P.M., 
WEDNESDAY~ MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62102, , 

_ OR FAX 62215. _THANK YOU. - - _ -_ - - - - . -
.:, ' 

.RESPONSE:---_ 

: ·.• 

.·· . 

.. ,· . 
,· _.\ · .. 

·, ,. 

.·'.", 

·_--- _ -_ -- HarrietE;Miers ·-·-- · __ -
Assistant to the President - · 

:_ . -- and Stt1ff Secretary 
... ,: '. -- - Ext. 62702 

. .... 
· .. ·· 

: . '· ~ . . . . 

... ·'' ... 

~· ·. , . 

.. _; . 
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EXECUTIVE OFFICE OFTHE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET' 

WASHINGTON, D. C. 20503 

THE DIRECTOR May 21, 2002. 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill H.R. 1840 -Vietnamese Refugee Status Extension 
Sponsors - Rep. Davis (R) Virginia and 5 cosponsors 

LastDay forAction 

May 31, 2002 - Friday 

Purpose 

. . . . -

Extends and modifies eligibility for certainsons and daughters ofVietnamese refugees to 
be granted refugee status. 

Agency Recommendations 

Office of Management and Budget 

Department ofJustice 
Department of State 
Department of Defense 
Central Intelligence Agency 

Discussion 

Approval 

Approval 
Approval (Informally) 
Defers to Justice (Informally) 
No comment (Informally} 

The enrolled bill would extend through FY 2003 eligibility for certain unmarried adult 
sons and daughters of Vietnamese refugees who 'were detained in re-education camps to be 
grantedrefugee status. 

Background 

In 1989, as part of the OrderlyDeparture Program (OD:P), the United States began· 
· adjudic~ting applications for refugee status fromVietnamese nationals who were detained in re'" 
education camps because of their dose association with pre-1975 US. programs and p9licies in 

· Vietnam .. Individuals could apply for ODP refugee programs .until September 30, 1994. ·for· 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



refugee status as derivative refugees based on eligibility guidelines prescribed by the State 
. Department.· However, the Immigration and Naturalization Service (INS) determined that this 
practice contradicted immigration regulations, which defined derivative refugees as spouses and 
unmarried children under 21 years of age. In April 1995, INSr, with the concurrence of the State 

. Department, modified its criteria for who could be included on a refugee's claim to exclude 
unmarried adult sons and d;iughters. 

( 

In response to the criteria modification, legislation known as the "McCain Amendment" 
was enacted in October 1996(P.L104-208, section 584) to authorize INS to consider and 
approve certain individuals who, as aresult of the modification, were no longer classifiable as·· 

.. derivative refugees: The legislation was effective retroactively as of April 1, 1995, the date on 
whkh the mo~ification had taken effect. The authority w;is twice extended a11d last expired on 
September 30, 2001. 

The McCain Amendment, as further amended in 1999, defines analien eligible for 
acimission to the United States as a refugee as one who: (l) is the son or daughter of a qualified 
national (as defined below); (2) is 21 years of age or older;· and (3) was unmarried as of the date 
the alien's parent was accepted for resettlement. 

. . . 

. · A "qualified national" parentis defined as anational of Vietnam who: (l) was formerly 
interned in a re-education camp inVietnam or is the widow or widower of such an individual; (2) 
qualified for refugee processing under the ODP re-education subprogram, and, on or after April 
l. 1995, is or was accepted for resettlement as a refugee or for admission to the United States as. 
an immediate relative immigrant; and (3) is presently maintaining a residence in the United States, 
or was approved for refugee 'resettlement or immigrant visa processing and is awaiting departure 
fortnalities from Vietnam. 

The McCain Amendment also included an exemption from the requirement that the 
parent's acceptance for resettlement occurred on or after April l, 1995, for sons and daughters 

· who were otherwise qualified, but were previously denied refugee resettlementbased solely on 
the fact that they were not listed continuously on the parent'sresidence permit. 

Provisions of H.R. .1840 , 

The enrolled bill would extend the provisions of the McCain Amendmentthrough the end 
of FY. 2003 and allow the provisions of the McCain Amendment to apply to any qualifying son 
or daughter regardless ofthe parent's acceptance date. H.R. · 1840 would also allow Justice t6 
reconsider some previously disapproved cases,.•without limiting these reconsiderations to denials· 
based on the parent's residence permit · 

-2-



• . .. 
'" 

'J 

·The enrolled bill~ould also explicitly expand eligibility to include the adult children ofthe 
. , st.trylving spou~esofpreviously intemedindividualsifthe surviving spouse is currently living inthe. 

U~ited States ·or is. awaiting departure fomialities frbm Vietnam in order. to come to the United. . 
States. According to the House report, "some sons and daughters have been denied derivative .· 

·refugee statu~ because their principal applicant parent has died, although their s~iving parent 
· resides in the United States or is awaiting departl.1r~ formalities from Vietnam." · 

. Conclusion and Recommendations 

The Department of Justice recommends approval ofH.R. 1840, ·and advis'es that under 
the bill, ,; sons and ·daughters who were originally named as family m~rribers by the qualified'." 
national on his or her application wquld be eligible for coni;i4eration,whetheror not theywere 
. previously found not eligibl~ by officers ofthe IN"S or [ODP]." Furthermore, "procedures will be 

.. · devefoped for sons and daughters whose names are not contained in a parent's case file but . · 
\vhose parents apply for the son's or daughter's resettlellJ.ent; "· · . , · 

_ We join Justice and State in recommending ipproval ofH.R. 1840, whichpassed the ... 
· .. · ·• Rous~ by voice vote and the Senate byunanimous consent · · 

. , ·. 

Enclosures 

-3-' ,. 

~c~( 
'MitcheUE. Daniels, Jr . 

·.· · Director. 

. \ .· 

·'i -

;-.-: 

.. -.'" 
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SS/ RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05·21 ·02 9:00 PM ACTION I CONCURRENCE l COMMENT DUE BY: 05-22•02 5:00 PM 

Subject: ENROLLED BILL H;R.1840··· VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

VICE PRESIDENT D HUBBARD D D 

CARD r!I D HUGHES. ~ D 

·BARTLETT ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN r/ D LINDSEY D D 

BR:IDGELAND D D MARBURGER D D 

CALIO rJ/ D MIERS D D 

CONNAUGHTON D D RICE ~ D 

DANIELS D lfl' RIDGE D 

FLEISCHER D ~ ROVE.· ur· (] 

GERSON D D SPELLINGS D D 

GONZALES rt/ D CLERK .. · 0 
HAGIN D D D D·. 

HAWKINS DI' D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148, BY 5:00 P.M., 

' . . . 

· WEDNESDAY, MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 
OR FAX 62215. THANK YOU. ' 

RESPONSE:. 

( 

·I 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
·Ext. 62702 
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EXECi.J~IVE OFFICE OF THE PRESIDENT 
· OFFICE OF MANAG'EivlENTANb BUDGET 

. WASHINGTON, D.C. 20503 
. - .. ' : .'· ··· . 

THE DIRECTOR .. ·.- .. . May 2i, ·2002 

MEMORANDUJ\.f'FOR THE PRESIDENT . 
. . . . '~· 

" . - . 

· . •.SUBJECT: .Enrolled Bill· H.R 1840 - Vietnamese Refiigee Status Extension · 
• Sponsors.-Rep.Davis (R) Virginfa andScospotlsors 

: ,· ·.· ':··· 

··• •· LasfDa)r for Action 
; .·' 

· .. - . . .. . :: 
.· .. . . ,·, .. 

,;-; 

. ·.·· .. 

·• .. :. 

Ma,y3 l, 2002 ~ Friday 

.. . . . ·.· ·. Exte~ds and modifies elfgibility for certain S()US and d~ughtersof Vietnamese refugees to . 
· be· grilnted r~fugee stattis, . · . · • · · · · . · · · · 

·., ·.· AgertcyRecomrilendations. ···· .· 
. ·i. 

. . 

. . . 

. · . Office of Management and Budget 
.. -.·· 
· .. ·.. DePartment of Justice.· 
· ·. Department of State · 

· Dcipartnientofl)efense . . . .. 
: • Ceriti"al Intelligence Agency : . 

. Discussidll 

. __ ,..,, 

- . ' 

Approval · 

.·.Approval. ·.·. · .· . 
. : ·. · .·. Approval {fuforrnally) ··. . 

. .· Defers toJustice (Informally) . 
. No comment (Informaily) . 

/ ;~-.-_.:.--. ,, 
·f 

. ·'. 

·· .. · . . . !he enrolled bill would extend throµgl\ FY 2003 eligibility for-certain unmarried adult 
sons and dau~ters of Vietnamese. refugees who were detained in re;.education <:.amps. to be 

· · .. granted ~efugee status; · · · · ·· · 

··· .. _·· Back~ound .. 
- .· .. :: 

· ·' In 1989, as•·part of the Orderly Departu~e Pr~gran1(0DP); the Un~ted States·began · ·· 
·.· .... '· ... ·adjudiqtingapplica,tions for.refugee status fromVietn~esenationalswho weredetainedinre-· 

, education camps because of their dose assocfatfon :with pre~ 197.5 U.S. programs and polities in. : 
' y,}etnam. lndiyiduals co~ld apply for ODP.t~fugee program~ tintil .September: 30; 1994:. For . ·-·'··: 

.. · several years; the applica~ts' Ul1rila.rrled sons and daughters 21 years ancfolder. were ·granted.·· 
. . " . . . . . ". .~ . . . . . . . .. . " . . . : . " . ' 

. • . . : .; •' , . .:~ .' . .; ' r; • 

''.'i .· 



··-·· 

' .. · .·· 

. . . . . 
. . .. ' 

. refugee status as derivative ~~fugees based on eligibility guidefo1es prescribed by the State .. ·. 
' Department How~ver, the Irm:ni~atioh and N aturalhation Service (INS) determi~ed that this ' 
practice contradicted immigration regulations,.whiCh defined derivative refugees as spouses arid 
umfiarried children under21 years of age . .In April i995, INS, \\Tith the concurrence oftl\e State. 

. · , D~J;Jartment, modified its criteria for ~ho could be included on a refugee's claim to exclude . · · 
unmarried adult sons and da11gl\ters; ' 

·In response to the criteria. moqification, legislation known as the "McCain All1endinent'~ .. 
was enacted in OCtober 1996 (P.L. 104-:208, section 5 84) to authorize INS to consider and 

. approve certain individuals ·~ho~ as a re~mlt of the modification,. were no longerclassifiable as .· ' 
·•. deriv~tive refugees. The legislation was. effective retroactively as of Aprill, 1995, the date on · ·• .· 

... whichthe. modification had taken effect. . Theatithori.ty was twic~ extended and last expired on · 
· September 30, 2001. . . . . .· . . . 

· ·.· The Mccai~ Ariiendment, asfurther amended in 1999, defines ~ alien eligible for 
· ... adrl1issiont6 the Unit.ed States as a refugee as one who:· .(1) is the son or daughter ofaquafified 
, national(as defined below); (2) is 41 years of age or older; and (3)was unmarried as of the date 
. _the alien's parent was accepted for 're~ettlement. . '' . ' '. . ... 

. . A "qualified national" parent is defined as a national of Viefu.am who: (1) was formerly . . 
interned in a re.;edµcatiori camp. in Vietnam 0r is the ·widow or widower of such an individual; (2) .. 
qualifie4 for refugee .processing under the ODP re-educ'ation subprogram, and, on or afterApnl 
l. 1995, is.or was acceptedfo:i; resettle~ent as a refogee or for admission to the United States as 
an immediate relative immigrant; and (3) is presently maintaining a residence in the United States,. 
or was approved for refugee re~ettlement or immigrant ~isa,processing and is awaiting departure 

.. ·formalities from Vietnam. 

·. th.e M<;Cain .Amendm.ent ·also included ~ exemptio·n frqm the requirement that the 

parent's acceptan~e for resettlement occurred. on or after Aprill, 1995, .for sons and daught¢rs . ·• 
' . . . who Were otherwise qualifled0 but Were previously denied refugee resettlement based solely on . • 

; .. the facf that' they were· not list~d continuously 011. the parent's residence perfuit. · · · 

· ProvisionsofH.R. 1840. 

''The enrolled bill would ~xtend th~ provisio:nsofthe McCainAmendlll~nt through the end ... 
· . ofF'Y 2003. ari4 allow the.provisions of the McCain Ariien~tneritto apply to any qualifying son . · 
·or daughter regardless oftl1e parenfs acceptance·date. H;R.. 1840 would also allow Justice t~ 

... rec:orisi4ersome ~reviouslydisa,pproved c:ases; without limiting:these reconsiderations to denials· .. 

bast;:d on the parent's r~sidence pennit, - ... · 

-. ,. ' 

. ... · . •:.·' . 

-2-

... · 
·, ,·;; 

· .... · .. · . . ·:.·.-· \ ...... , ,. 
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..: ... :··· 
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•• '..< .: 

' . . ' : ~-

·. ,_ .... 

-.. ,.:. 

.. ·.·~~· The-:-emoUmtbiltw~ulchrtstrexplicitly e~p~d eligibility to include the adult children of the···. 
· surviving spouse~ of previously interned individuals if the surviving spouse is currently livir1gin the. 
United States otis a\Vaiting depart~re form~lities from Vietna_m iri order tO come to the United : 

. St(ltes, According to the House rep~rt, •isome sons and daughters have been denied derivative .· 
refugee status because.their principal applicant parent has died, although their surviving parent.: ' .. 

· resides in the United States or.is awaiting departure formalities from Vietnam." · . 

· Cdn~lusion and R~corrimenclati~ns 
. . -
·.I 

,-.. ;·_ .:·,· . 
. ·.- ... · . 

,.,.·;··, 

, .... 
~ ,.·~~ .: . 

.. · ·.· -The Department of Justice recoimrtends appr~val of H.R.1840, and advises that under 
the hill; "sons and daughters who were origi~allynamed as fatriily members by the qualified- .. 

< national on his or her application would be ¢ligiblefor consideration, whetheror not they ~ere ' -' ... ' -.. · 
·· previously found not eligible by .Officers of the INS or [ dDP]. ''. . Furthermore, ''procedures will be·--.-.• -

·. developedJor sons and daughters whose names ate not contained in a parent's case file but·-· . 
Whose parents apply for the son's. or daughter's resettlement." .. · · - ·- --· .. · 

. · · - We join Justice· and Stafoin recomme11dingapprovalofH.R. 1840, which passed th¢. 
-- IfOUSe by voice vote and the _Senate by unanimous consent. . . . -· -

. r:· 

;,._ 

. . ' . . 
. · En~fosures .. -.. · 

·. ' ~· 

. .·-· . ' 

.... ,r. 

··.'. 

,· .... 

.. ·· ... ·- MitchellE.n~leI.s"_Jr .. -. -·­

.. -·• Pirector 
- . 

,.- . 

';· .. :_•,.,·." .. , 
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SS/RM NO. 

WHITEHOUSESTAFFINGMEMORANDUM 
. . . . . . 

Date: 05-21 ~02 9:00 PM ·. ACTION I CONCURRENCE I C.OMMENT DUE BY: 05-22-02 5:00 PM 

Subject: ENROLLED BILLH.R.1840--VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

VICE PRESIDENT D ·HUBBARD D . o· 

CARD ... r£ D HUGHES c'1 D 

BARTLETT ~ D IRASTORZA D D 

·BLAKEMAN D D JOHNSON D D 

BOLTEN r/ D LINDSEY D 0 

BRIDGE LAND. D D MARBURGER D D 

CALIO ~ D MIERS D D 

CONNAUGHTON D D RICE ·~ D 

DANIELS D rY' RIDGE D .. 

' FLEISCHER D r-' ROVE ut' D 

GERSON D D ·.SPELLINGS D D 

GONZALES rt/ D CLERK D 

·HAGIN D D D D 

HAWKINS r/ D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIMJUKES, X53458, FAX 56148, BY 5:00 P.M., . . . 
WEDNESDAY, MAY 22, 2002, WITHA COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 
OR FAX 62215. THANK YOU. . 

RESPONSE: 

Harriet E. Miers . 
Assistant to the President 

and Staff Secretary 
Ext. 62702 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENTAND BUDGET 

WASHINGTON, D.C. 205()3 

THE DIRECTOR. 
May 21, 2002 

' . . : - . 

MEMORANDUM FOR THE PRESIDENT. 

. . 

SUBJECT: Enrolled Bill RR. 1840 -Vietnamese Refugee Status Extension- .. 
· Sponsors - Rep. Davis (R) Virginia andScosporisors 

Last Day for Action 

May 31, 2002 - Friday 

Pµmose 

Extends and modifies eligibility for certain sons and daughters of Vietnamese refugees to 
be granted refugee·status. · 

Agency Recommendations 

Office ofManagement and Budget 

Department of Justice 
Department of State 
Department of Defense 

· . C~ntral Intelligence Agency 

· Discussion 

Approval 

Approval· 
Approval (Informally) 
Defers to Justice (Informally)· 
Nocomment (Informally) 

. The enrolled bill would ex,tend through FY 2003 eligibility for certain unmarried adult 
. sons and daughters ofVietnaineserefugeeswho were det~ined in re-education camps to be 

grCJ.ntedrefugee status. · 

Background 

In 1989, as part of the Orderly :peparture Program (ODP), the United States began 
adjudic&ting ~pplications for refugee status from .Vietnamese nationals who were detained in re­
education camps because ()fthei:rclose association with pre-1975 U.S. programs and policies .in 
Vietnam. ·Individuals could applyforODP refugee programs until September 30, 1994. For. 

· several years, the applicants' u:iunarried sons and daughters 21 years and older were granted 



. ' ... 

·. ·~ .. 

·.':·: 

refugee stahis :as derivati~e refugees based on eligibility guidelines prescribed by the: State .. 
Department~ Hgwever, the Imm.igraJion and Naturalization Sen'ice (!NS) determinedthatthis 

. .·practice contra.dieted immigration regulations,whichdefined derivative refugees as spouses and .. 
. ·wµilarried children.under 21years·ofage. Ii::t.Apri) 1995, INS, with the conturrence of the.State 
· Department, modified its·criteria for who ~ol11d be included on a refugee's claim to exclude · 

tinmame4 .adtiltsons and daughters~. · .. · ·. · · . . .· . . . 

·. Jn response to thecriteriamodification, legislatfonknown as the "McCain Amendment" 
Was· enacted in October 1996{P.L 104-208, sectiol1.584)'to auth6rize INS to co~sider al1d . 

· . approve ~~rtain individuals who, ~s a result of the modification, were' no long~r classifiable a~ · 
. derivative refugees. The legislationwa.S effecti\Teretro11ctively as b.f April 1, 1995, the gate-~m 
·which themodificati<;>n had taken-effect. Theauthoritywas twice extended andlast expired on·. 
September.30,· 2001. . · · · .· . · · · · · ··· · 

. . · 

.. . . • . . The McCain Amendme~t, as further amended in 1999, defines an alien eligible for .. ·:.· 
a$nission to' the United States asa refugee· as one who: (1) is the.son ordaugJ:iter of a qualified · 

.. . . national (as defined below); (2)is 21 years of age qr older; and (3) was mrmarried as ofthe date 
·the alien's parent was accepted forresettleineilt. · · 

A"qualified national" pare.ntis defined asa national ofVietnam who:· (1) was formerly . 
. inti;;med in a re.,.education camp iri VietnID;n ot i~ th~ widow or widower of such an individual; (2) .. 

· · qualified for refugee processing trnde~ the ODP re~education subprogram, and~ on or after AQril .• · . 
. . L 1995~ iS or was acceptedforresettlementas a refugee or for admission to the United States as 

an immediate relative immigrant; and. (3) is presently maintairung a. residence in the United St~tes, ·· 
o(was approved for.refugee"resettlement or immigrant visa processing and is awaiting departure.· 
formalities from Vi~tnarn. · · . . . · · ·. · · · 

.. .· ., J.·:··· . ·-· ·. ' 

. · ·· ·.The McCain Amendment also included an exein,.ption from the requirement that_ the ·•• ·· · . · 
· · parentis acceptance for resettleme11t occl,lrred onor after April l, 1995~ for ions and dauihters ·. ·.· 
wlfo were otherwise quaHfied~ hut were previously.denied refug~e resettlement based solely on ·. 

.. . . ; the fact that they were not listed continuously on the parent's residence peimit. . 

> P-rovisiol1~ ofH:R.1840 . 
'._ .... , 

... , - The. ehrolled bill.would extend· the pro~isions of the McCain Amendment through the end . 
of FY 2003 and allow the provisions of the McCain Amendmentto apply to arty qualifying.so_n 

. ·_· •. ·• . ot dauihter regarµless of the parent's. acceptance date. RR. l 840 would also allow Justice to . 
· teconsicier some previouslydisapproved cases; without limiting these recollsiderat.ions !O denials . 

~ based ()ri the parent's residence .permit: · ·. · · · · · · · 
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. The enrolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previously interned individuals if the surviving spouse is currently livingin the 

. United States or is awaiting departure formalities from Vietnam in order to come to the United 
· ·States. According to the House report,"some sons and daughters have beendenied derivative 

refugee status because their principal· applicant parent has died, although their surviving parent ... 
resides. in the United States or i~ awaiting departure fonnalities from Vietnam." 

Conclusion and Recommendations 

The Department ofJustice recommends approval ofH.R.1840, and advisesthat under 
the bill, "sons and daughters who were originally named as familymembers by the qualified"' · 
national on his or her application would beeligible for consideration, whether or not they were 
previously found not eligible by officers of the INS or [ODP] .... Furt.hermore, "procedures will be 
developed for sons and daughters whose names are not contained in a parent's case file but 

. whose parents apply for the son's or daughter's resettlement." 

. . . . '.. . . . ..· 

We join Justice and State inrecommending approval ofH.R. 1840, which passed the 
. House by voice vote and the Senate by unanimous coqsent. . . 

Enclosures 

-3-

Mitchell E. Daniels, Jr. 
Direcfor 
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AD MIN 

SS/ RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

141002 

Data~ 05-21·02 9:00 PM ACTJON I CONCURRENCE I COMMENl'. DUE BY; os-22 .. 6~r~sY<fb\f:irJ(: AMl(l;fji 

Subject~ ENROLLEDBILLH.R.1840-VIETNAMESE REFUGEE STATUS EXTl~,i~,..,.S...,.10;:;;..N"--. __ 

A7 FYI A.CT 11:~~N FYI 

VICE PRESIDENT CJ HUBBARD D [J 

CARD ~ D HUGHES (111 1' 0 
BARTLETT r»' CJ IRASTORZA c CJ 
BLAKEMAN. c D JOHNSON. c 0 
SOL TEN a/ [J , LINDSEY C:, a 
SRIDGELAND [J [] MARBURGER Cl D 
CALIO "' D MIERS Cl Cl . 

ar1'' CONNAUGHTON Cl D RICE 0 
r1I' m1111f DANIELS a RIDGi!! a 

FLEISCHER [J ~ ROVE cul' D 
GERSON D Cl SPELLINGS [I Cl 

GONZALES ' r1' CJ CLERK t: JI 

'HAGlr.I a Cl [JI CJ,, 

HAWKINS ~ CJ [] 0 
'I ~I 

REMARK$: 
PLEASE FORWARD COMMENTS TO JIM JUKES, XS3458, FAX 56148, BY 5:111]11 P.M., 
WEDNESDAY. MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S ::1FFIC£. X62702, 
OR FAX 6221S. THANK YOU. 

RESPONSE: 

.N.o 
Harrie< i;. Miers 

Assistant tc · the President 
and Sta1 I' :secretary 

Ed, 1i2102 
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WHITE HOUSE STAFFING MEMORANDUM 
· . ~02 Mg~~i 2~~ 

Date: 05-21-02 9:00 PM . ACTION I CONCURRENCE /COMMENT DUE BY: 05-22-02 5:00 PM· 

Subject: ENROLLED BILL H.R.1840 --VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 
FYI ACTION FYI 

VICE PRESIDEJ D HUBBARD D D 

CARD rf D HUGHES ·ct1 D 

BARTLETTs ~ r!I'' D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN r/ D LINDSEY D D 

BRIDGELAND D D MARBURGER I • D D 

CALIO rJ/ D MIERS D D 

CONNAUGHTON D o· RICE ·~ D 

DANIELS D 
·~· 

RIDGE ;/ D 

FLEISCHER LI ii' ROVE 'u/ D 

:GERSON D D SPELLINGS D D 

GONZALES rr/ D CLERK D 

HAGIN D D D D· 

HAWKINS .J/_ D D D 

REMARKS: . 
PLEASEFORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148,BY5:00 P.M., 
WEDNESDAY, MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 
OR FAX 62215. THANKYOU. 

. . · .. ·~· 
f{(l Let 6f' /IQ ~ ~1- t . ·.· 

RESPONSE:· 

· Harriet E. Miers 
Assistantto the President 

and Staff Secretary 
Ext. 62702 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHIN<:;TON, D.C. 20503 

THE DIRECTOR 
May 21, 2002 

MEMORANDUM FORTHEPRESIDENT 

SUBJECT: Enrolled Bill H.R. · 1840 - Vietnamese Refugee Status Extension 
Sponsors - Rep. Davis (R) Virginia and5 cosponsors 

Last Day for Action · 

May 31, 2002 - Friday 

Purpose 

Extends and modifies eligibility for certain sons and daughters of Vietnamese refugees to 
be granted refugee status. 

Agency Recommendations · · 

Office of Management and Budget 

pepartment ofJustice 
Department of State · 
Department of Defense 
Central Intelligence Agency 

Discussion 

Approval 

Approval 
Approval (Informally) · 
Defers to Justice (Informally) 
No comment (Informally) 

' -- ·' ' -· . 

The enrolled bill would extend through FY 2003 eligibility for certain unmarried adult 
sons and daughters of Vietnamese refugees who were detained in re-education camps to be 
granted refugee status. 

Backgtound 
. . . 

. . . 
. . 

In 1989, as part ofthe Orderly Departure Program{ODP), the United States began 
·· adjudicatingapplications for refugee status from Vietn.amese nationals who were detained in re:­

education camps because of their close association with pre'" 197 5 U.S .. programs· and policies in 
Vietnam. Individuals could applyfor ODP refugee programs until September 30, 1994. For 
several years, the applicants' unmarried sons and daughters 21 years and older wer~ granted 



. . . 
' . ' . ' . ,. . 

. . 

. refugee status as derivative refugees based on eligibility guidelines prescribed by the State 
Department.. However, the Immigration and Naturalization Service (INS} determineci thatthis 

· practice contradicted immigration regulations, which defined derivative refugees as spouses and 
unmarried children under 21 years of age. In April 1995,INS, with the conC:urrence of the State· 

· Department, modified its criteria for who could be included on a refugee's Claim to exclude 
unmarried adult sons and.d~mghters. · 

. In response to the criteria modification, legislation known as the "McCain Amendment" 
was enacteg in October· 1996 (P .t. ·. 104.:208, section 5 84} to. authorize INS to consider and 
approve certain individuals wlio, as a result of the modification, were noionger classifiable as· 
derivative refugees. The legislationwas effective retroactively as of April 1, 1995, the date on 
which the modification had taken effect. The authority was twice extended and last expired on 
September 30, 2001. 

The McCain Amendment, as further amended in 1999, defines an alien eligible for.· 
admission to the United States as a refugee as one who: (1} is the son or daughter ofa qualified 
national (as defined below); (2) is 21 years of age or older; and (3)was unmarried as of the date 

· · the alien's parent was accepted for resettlement. 

A "qualified national'' patent is defined as a national of Vietnam who: (1) was foflllerly 
intemed·in are-education·camp in Vietnam or is the widow.or wido~er of such anindividual;{2) 
qualified for refugee processing under the ODP. re-education subprogram, and, on or after April 
1 .. 1995, is or was. accepted for resettlement as a refugee or for admission to the United States as 

\ . ' 

an immediate relative immigrant; and (3}is presently maintaining a residence in the United States, 
or was approved for refugee resettlement or immigrant visa processing and is awaiting departure 
formalities from Vietnam. 

The McCain Amendment also included an exemption from the reqµirement that the 
parent's acceptance for resettlement occurred on or after April J, 1995, forsons and daughters 
who were otherwise qualified, but were previously denied refugee resettlement based solely on 

· the fact that they were not listed continuously on the parent's. residence permit. 

Provisions ofH.R. 1840 

The enrolled bill would extend the provisions of the McCain Amendment through the· end 
of FY 2003 and allow theprovisions of the McCain Amendment to apply to any qualifying son 
or daughter regardless of the parent's acceptance date. H.R. 1840would also allow Justice to ·. . 
reconsicjer some previously disapproved cases, without limiting these reconsiderations to .denials· 
based on the parent's residence permit. 

-2-



. The enrolled bill woµld ·also explicitly expand eligibility to include the adult children of the · 
surviving spouses ofpreviously.intemed individuals if the surviving spouse is currently'livingin the 
United States or is awaiting departure formalities from Vietn~m in order to come to the United 
States. According to the House report, "some sons and daughters have been denied derivative 

· refugee status because their principal applicant parent has died, although their surviving parent 
resides in the United States or is awaiting departure formalities from Vietnam." 

Conclusion and Recommendations 

~ The Department of Justice recommends approval of H.R. J 840, arid advises that under . 
.. the bill, "sons and daughters who were originally named as family members by the qualified­
national on his or her application would be eligible for consideration, whether or not they were 
previously found not eligible by officers of the INS or[ODPl" Furthermore, "procedures will be 
developed for sons and daughters whose_ names are not contained ina parent's case file but 
whose parents apply for the son's or daughter;s resettlement." 

We join Justice and State in recommending approval ofH.R. 1840, which passed the 
Ho.use by voice vote and the Senate by. unanimous copsent. .. · 

. . . 

Enclosures 

MitchellE. Daniels, Jr. 
Director 
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OFFICE 0 F THE VICE PRESIDENT 

WASHINGTON 

May22,2002 

MEMORANDUM FOR JIM JUKES 
I . 

ASSISTANT DIRECTOR, OMB 

FROM: JONATHAN BURK~ . · 
DEPUTY STAFF SECRE~Y TO THE VIC]~ PRESIDENT 

SUBJECT: · Enrolled Bill H.R. 1840 - Vietnamese Refugee Status . 
Extension 

The Office of the Vice President ·has reviewed the above-referenced 
draft and has no comments. 

cc: Harriet Miers 
· Staff Secretary 
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SS/RM NO. 

WHITEHOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM . ACTION I CONCURRENCE/COMMENT DUE BY: 05-22-02 5:00 PM· 

Subjec~: ENROLLED BILL H.R. 184() ··VIETNAMESE REFUGEE STATUS EXTENSION 

V~CEPRESIDENT 
A7 

CARD rl 
BARTLETT .·~ 

BLAKEMAN D 

BOLTEN >s r/ 14 

.BIRIDGELAND D 

CALIO rrl 
CONNAUGHTON D 

DANIELS D 

FLEISCHER D 

GERSON D 

GONZALES rJ! 
HAGIN D 

.HAWKINS rr/. 

FYI 

D HUBBARD 

D HUGHES 

D IRASTORZA 

D JOHNSON 

D LINDSEY 

D MARBURGER 

D MIERS 

D RICE 

~ RIDGE 

~ ROVE 

D SPELLINGS 

D CLERK .. 

D 

D 

ACTION 

D 

ct/ 
D 

D 

D 

D 

D 

~ 
·~ 
r:/·· 
D 

0 

D 

D 

FYI 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

REMARKS: . .· .... · ... . . .... . . . . . . .·. . .. ·.. . . · 
PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, fAXSri48, BY5:00 P.M., · 

. WEDNESDAY, MAY 22, 2002, WITHA COPY TO THE STAFFlECRETARY'S OFFICE, xs2102·, 
··ORFAX62215. THANKYOU. 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and StaffSecretary 
Ext. 62702 
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EXECUilVE;OFFTCE .OF T:HE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

' . . ,· . . . . 

.WASHINGT()N, D.C:. 20503 

.. THE DIRECTOR May 21, 2002 

. . 

MEMoRANDuM: FO~ THE PRESIDENT · 

· smiJECT: : Emoll~d Bill H:R.J 840 -: Vietnamese Refugee Stafus Extension~ 
Sponsors -: Rep. Da~is(R) Virginia and 5 cosponsors · · . · , . 

Last Day for Action · .· ...... 

. May 31, 2002 ~·Ftjday · 

Pur.pos~· 

E)_{tertds and modifies eligibility for certaitf sons and·d~ugliters of Vi~tnamese refugees to · ·. 
be grant~d refugee status. · · · · · · ··. > 

~~~hey Reco~endations . . . . . 

;· ..... 
: '·' .·:· .· . 

·~ . .. 

Office of Management and lluciget. 
·. . . : . . . . 

· Department ofJustice 
···. Department of State 
· Department of Defense 

. . .. 

Gentral J?telligence:·Agency · .. •· 
, ... •' 

Discussibn 

. . ' . 
. · .. _:, 

·' ::· 

. . .· 

.Approval· 

:Approval 
Approval (Informally) 
. Defers to Justice (Informally) 
·No comment{Iriformally) .. 

'·. 

. '.fhe eproll~d pill would ext~nd tlirough EY 2()03 eligibility for' certain unmarried adult . 
sons and daughters of Vietnamese refugees who were detruned in re:-education camps to be·.· 

·. g;ranted I'efb.gee status; 
.. ;" 

...... 

' . ' · . In 19.89; as part ofth.e. Orderlyl)epariure Progrcim (ODP),tlle United States began .. 
.••... adj'udicating application~ for r:efugee status from Vietnamese nationals.who were detained in ~e.;. 

· :;· ··· .. · .··education camps because of their close a~sbti~tion.with pre-l975lLS>.programs and policies in 
· .. · _ 1 , Vietmml. Individuals could apply for QDP refugee progratr1s imtil September 30, 19,94: For . ·.···• · 

·. : .. severalyears, the applicants' urunatlied son~ and daughters 21 years andolder were gr~ted · .• ·:.·. · 
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refugee status as derivative refugees based on eligibility guidelines prescribed by the State · 
Department However, the Immigration and Naturalization Servic.e (INS) determined that this . 
practice contradicted inunigraticm regulations, which defined deriva~ive refugees as spouses and 
unmarried children under 21 years of age. In April 1995, INS, with the soncurrence of the State 
Department, modified its criteria for who could be included on a refugee;s claim to.exclude 
unmarried adult s0n~ and daughters. 

In response to the criteria modification, legislation known as the "McCain Amendment" 
was enactedinOctoberJ996 (POL. 104-208, section 584) to authorize INS to consider and 
approve certain individuals who, as a result of the modification, were no longer classifiable as 
derivative refugees. The legislation 'Yas effective r~troactivelyas of April l, 1995, the date on . 
which the modification hadtaken effect. The authority was twice extended and last expired o.n 
September 30, 2001. 

The McCain Amendment, as further amended in 1999, defines an alien eligible for 
admission to the United States as a refugee as one who: ( 1) is the son or daughter of a qualified . 
national( as defined below); (2) is 21 years of age or older; and (3) was unmarried a,s ofthe date · 
the. alien's parent was accepted for resettlement, 

A "qualified national" parent is defined as a national of Vietnam who: (1) was formerly 
interned in a re-education: camp in Vietnam or is the widow or widower of such an individual; (2) 
qualified for refugee processing under the ODP re-education subprogram, and, on or after April 
l. 1995, is or was accepted for resettlement as a refugee or for admission to the United States as 
an immediate relative immigrant; and (3) is presentlymaintaining a residence in tJ:ie United States, 
or was approved for refugee·resettlement or immigrant visa processing and is awaiting departure 
formalities from Vietnam. 

. . . 

. · The McCain Amendffient also included an exemption from therequirement that the 
parent's acceptance for resettlement occurred on or after Aprill, 1995, for sons and daughters 
who were othenvise qualified, but were previously denied refugee resettlement based solely on 
the. fact that theywere not listed continuously on the parent's residence permit. . 

Provisions ofH.R. 1840··. ·. 

The enrolled bill would extend the provisions of the McCain Amendment through the end 
of FY 2003 and allow the provisions of the McCain Amendment to apply to any qualifying son 
or daughter regardless of the parent'sacceptance date .. ·H.R.1840 would also allow Justice to 
reconsi~er some previously disapproved cases; without limiting these reconsiderations to denials 
based. on the parent's residence permit 

-2-
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The enrolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previously interned individuals if the surviving spouse is currently living in the 

. United States or is awaitingdeparture formalities from Vietnam in order to come to the United 
States. According tothe House report, "some sons and daughters have been denied derivative 
refugee status because their principal applicant parent hasdied; although their surviving parent 
resides in the United States o~" is awaiting departure formalities from Vietnam." 

Conclusionand Recommendations 

. . . 

The Department of Justice recommends approval of H.R. · 1840, and advises that under 
the pill, ''sons and daughters who were originally named as family members by the qualified­
nationalon his or her application would be eligible for consideration, whether or not they were 
previously found not eligible by officers of the INS or[ODP]." Furthermore, "procedureswillbe 
developed for sons and daughters whose names are not contained in a parent's case file but 
whose parents apply for the son's or daughter's resettlement." 

\Vejoin Justice and Stateinrecommending approvalofH.R. 1840, which passed the ' 
House by voice vote and the Senate by unanimous co.nsent. .· 

Enclosures 

Mitchell E. Daniels, Jr. 
Director 

... 



05/22/02 WED 19:13 FAX 202 456 6279 

SS/RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM . ACTION I CONCURRENCE I COMMENT DUE BY: 05-22-02 5:00 P 

Subject: ENROLLED BILL H.R.1840 --VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

VICE PRESIDENT CJ HUBBARD CJ o· 
CARD ~ D HUGHES ctl. D 

BARTLETT ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN ~ D LINDSEY D D 

BRIDGELAND D D MARBURGER D D 
CALI() rJ/ D MIERS D D 

CONNAUGHTON D D RICE 
· .. ~ D 

DANIELS D rJI' RIDGE D 

FLEISCHER D DI' ROVE ~ D 

GERSON D D SPELLINGS D D 

GONZALES6! - ., 
0 CLERK D 

HAGIN Cl D D 0' 

HAWKINS -J/ D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148, BY 5:00 P.M., 
WEDNESDAY, MAY 22, 2002, WIT.HA COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 
OR FAX 62215. THANK YOU. 

RESPONISE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary · 
Ext. 62702 
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SS/ RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM ACTION I C()NCURRENCE I COMMENT DUE BY: 05-22-02 5:00 PM 

Subject: ENROLLED BILLH.R.1840 --VIETNAMESE REFUGEE STATUS EXTENSION 

AC7 FYI ACTION FYI 

V~CE PRESIDENT D HUBBARD D D 

CARD r/ D ·HUGHES t1' D 

BARTLETT .r/ D IRASTORZA D D 

BLAKEMAN D D JOHNSON 0 D 

BOLTEN r/ .. D LINDSEY D D 

BRIDGE LAND D D MARBURGER D D 

rJ/ ;_ ... , 

CALIO ~ D MIERS D D 

CONNAUGHTON D D RICE ~ D 

DANIELS D ~ RIDGE ·-;/ D 

FLEISCHER D r-' ROVE r/ D 

GERSON D D SPELLINGS D D 

GONZALES rt/ D CLERK 0 
HAGIN D D D D 

HAWKINS r/" D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148, BY 5:00 P.M., 
WEDNESDAY, MAY.22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE,X62702, 
ORFAX62215. THANKYOU. . 

· RESPONSE: ·' . .· . . . 

. ~dlob-1f ~J)_.4-
Harriet E. Miers 

Assistaint to the President 
and Staff Secretary 

Ext. 62702 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR May 21, 2002 

MEMORANDUMFORTHEPRESIDENT 

SUBJECT: Enrolled Bill RR. 1840 - Vietnamese Refugee Status Extension 
Sponsors - Rep. Davis (R) Virginia and 5 cosponsors 

Last Day for Action 

May 31, 2002 - Friday 

Purpose 
r ,,,,, 

Extends. and modifies eligibility for certain sons and daughters of Vietnamese refugees to 
be granted refugee status. 

Agency Recommendations· 

Office of Management and.Budget 
l 

Department of Justice 
Department of State 
Department of Defense 
Central Intelligence Agency 

Discussion 

Approval 

Approval 
Approval (Informally) 
Defers to Justice (Informally) 
No qomment (In~ormally) · 

The enrolled bill would extend t,hrough FY 2003 eligibility for certain unmarried adult 
sons and daughters of Vietn.amese refugees who were detained in re-education camps to be 
granted refugee status. 

Background 

In 1989, as part of the OrderlyDeparture Program (ODP), the United States began 
· adjudicating applications for refugee status from Vietnamese nationals who were detained in re­
education camps because of their close association with pre-1975 U.S. programs and policies in 
Vietnam. Individuals could apply for ODP refugee programs until September 30, 1994~ For 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



refugee status as derivative refugees based on eligibility guidelines prescribed by the State 
Department.. However,· the Immigration and Naturalization Service· (INS)· determined that• this 
practice contradicted immigration regulations, which defined derivative refugees as spouses and 
unmarried children under 2lyears of age. In April 1995,JNS, w!th the con~urrence of the State 
Department, modified its criteria for who c<:mld be included.on a refugee's claim to exciude 
unmarried adult sons and daughters. / 

In response to the criteria modification, legislation known as the "McCain Amendment" 
wasenactedin October 1996 (P .L. 104-208, sections 84) to authorize INS to consider and 
approve certain individuals who, as a result of the modification, were no longer classifiable as · 
derivative refugees. The legislation was effective retroactively as of April 1, 1995, the date on 
which the modification had taken effect. The authority was twice extended and last expired on 
September 30,2001. 

The McCain Amendment, as further amended in 1999, defines an alien eligible for 
admission to the United States.as a refugee as one who: (1) is the son or daughter of a qualified 
national (as defined below); (2) is 2lyears of age or older; and (3)was unmarried as of the date 
the alien's parent was accepted for r~settlemerit. 

. . . 

. A "qualified national'' parent is defined as a national ofVietriam who: (1) was formerly 
interned in a re-education camp in Vietnam or is the widow or widower of such an individual; (2) 
qualified for refugee processing underthe ODP re-education subprogram, and, on or after April . 
1.1995,is or was accepted for resettlement as a refugee or for admission to the United States as 
animmediate relative immigrant; and (3) is presently maintaining a residence in the Un,ited States, 
or was approved for refugee resettlement or immigrant visa processing and is awaiting departure 
formalities from Vietnam. 

. . . . . 
. - -, - . 

The McCain Amendment also included an exemption from the requirement that.the 
parent's acceptance for resettlement occurred on or after April I, 1995, for sons and daughters 
who were otherwise qualified, butvverepreviously denied refugee resettlement based solely on 
the fact that they were notlistedcontinuously on the parent's residence permit. 

· Provisions ofH.R. 1840 

. . . 

The enrolled bill would extend the provisions ofthe McCain Amendrilentthroughthe end 
of FY 2003 and allow the provisions of the McCain Amendment to apply to an~~ualifying son 
or daughter regardless of the parent's acceptance date. H.R. 1840 would also allow Justice to 
reconsider some previously disapproved cases, without limiting these reconsiderations to denials 

. based on the parent's re~idence permit · . · / .. •· --:}· · 
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·..... ..· · · . Th~ enrolled bill would also explicitly expand ·eli~bility to include the adl1lt children ofthe · 
.... suiviving spouses of previouslyirtfelJled individuals· if the surviving spouse is currently living in the . 

· Uni~ed States or is awaiting departure formalities from Vietn~ inorder to come to the United 
·states. According to the House report, "some sons and daughters have been denied derivative ... 

··.refugee status becam~e their principal applicant parent has died, althoughthefr sutviving;parent ·· 
· r~sides in the United States or is awaiting departure formalities from Vietnam:" · · 

·•Conclusion .and :Recommendations · · 

. The Department. of Justfoe recommends approval. ofH.R. 1840, and advises that .under 

. the bill, "sons and daughters who ~ere originally named a:s family members by the qualified .. \ .· 
. national on his or her application· ~ould l:)e .eligible f()r consideration, whether or not they were 
previously found not eligible by pfficers of the INS or [ODP]." Furthermore, "procedures will be . 
developed for sons 'and daughters whose names are not coiltained'in aparent's case file but . 
whose parents apply forthe son's or daughter's resettlement:''· · · . 

. ·.. .. We join Justice and State in recommending ·approval of H.R. 1840, which passed the 

·. •', .. 

Hou~eby voice vote and theSertate by unanimous cqnsent. · .. , .. ':.·::··· ... 

' ,,._: 

·,.. .. 
~t~~. 

. .• ~ . ~ 

·•· Mifohetr E. Daniels, Jr. 
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' . 

I j WHITE HOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM ACTION I CONCURRENCE /COMMENT DUE BY: 05-22-02 5:00 PM 

. Subject: ENROLLED BILL H.R.1840 --VIETNAMESE REFUGEE STATUS EXTENSION 

-- - -- ----··----- ...... --.-- .!., _____ . __ :._____ ___ -·-··---·-·-··----··---·· b.C7 FYI ACTION FYI 

V~CE PRESIDENT D HUBBARD D D 

CARD rf D HUGHES c'1 D 

BARTLETT ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN ~ D LINDSEY D 'i!il. Mt.W12l1 r~i 

BRIDGE LAND D 'D MARBURGER D D 

CALIO rII D MIERS D D 

CONNAUGHTON D D RICE - iif: D 

DANIELS.· D 
.r»' 

RIDGE 
. .-;/ 

D 

FLEISCHER D r»' ROVE r/ D 

GERSON D D SPELLINGS. D D 

GONZALES rt! D ·.CLERK 0 
HAGIN D D D D 

HAWKINS -J/ D D D 

REMARKS: 
PLEASE FORWARD COMMENTS TO JIM JUKES, X53458, FAX 56148, BY 5;00 P.M., 
WEDNESDAY, MAY 22, 2002, WITH A COPYTO THE,STAFF SECRETARY'$ OFFICE, X62702, 
OR FAX 62215. THANK YOU. . ... --- -

RESPONSE: 
The NSC concurs. ~~ 

·condoleezza ·Rice ~~ · 
Harriet E. Miers 

·Assistant to the President 
and Staff Secretary. 

Ext. 62702 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENTAND BUDGET 

WASHINGTON, D.C. 20503 

. THE DIRECTOR 
May 21, 2002 

MEMORANDUM FOR THE PRESIDEKT 

SUBJECT: Enrolled Bill H.R. 1840 - Vietnamese Refugee Status Extension 
Sponsors - Rep. Davis (R) Virginia and 5 cosponsors 

Last-Day for Action 

May 31, 2002 - Friday 

Purpose 

Extends and modifies eligibility for certain s.ons and daughters of Vietnamese refugees to 
be granted refugee status. 

Agency-Recommendations 

Office of Management and Budget 

. Department of Justice 
Department. of State 
Department of Defense -
Central Intelligence Agency 

Discussion 

Approval 

Approval 
Approval (Informally) 
Defers to Justice (Informally) 
No comment (Informally) 

The enrolled bill would extend through FY 2003 -eligibility for certain unmarried adult 
sons and daughters of Vietnamese refugees who were detailled in re-education camps to be 
granted refugee_ status. 

Background _ 

In 1989, as part of the Orderly Departure Program (ODP), the United States began 
adjudicating applications for refugee status from Vietnamese nationals who were detained in re­
education camps because of their close association with pre-1975 U.S. programs and policies in 
Vietnam. Individuals could applyfor ODP refugee programs until September 30, 1994. For 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



refugee status as derivative refugees based oneligibility guidelines prescribed by the State 
Department. However, the Immigration and Naturalization Service {INS) determined that this 
pq1ctice contradicted immigration regulations, which defined derivative refugees as spouses and 

. . 

unmarried children under 21 years of age. In April 1995, INS, with the concurrence of the State 
Department, modified its criteria for who could be included on a refugee's claim to exclude 
unmarried adult sons and daughters. 

In response to the criteria modification, legislation known as the "McCain Amendment" 
was enacted in October 1996 (P.L. 104-208, section584) to authorize INS to consider and 
approve certain individuals who, as a result of the modification, were no longer classifiable as 
derivative refugees. The legislation was effective retroactively as of April 1, 1995, fhe date on 
which the modification had taken effect. The authority was twice extended and last expired on 
September 30, 2001. 

The McCain Amendment, as further amended in 1999, defines an alien eligible for 
admission to the United States asarefugee as ·one who: (1) is the son or daughter of a qualified 
national {as defined below); (2) is 21 years of age or older; and (3) was unmarried as of the date· 
the alien's parent was accepted for resettlement. · 

A "qualified national" parent is defined as a national of Vietnam who: (l) was formerly 
interned in a re-education camp in Vietnam or is the widow or widower of such an individual; (2) 
qualified for refugee processing under the ODP re-education subprogram, and, on or after April 
l, 1995, is or was accepted for resettlement as· a refugee or for admission to the United States as 
an immediate relative immigrant; and (3) is presently maintaining a residence in the United States, 
or was approved for refugee resettlement .or immigrant visa processing and is awaiting departure 
formalities from Vietnam. 

The McCain Amendment also included an exemptionfrom the requirement that the 
parent's acceptance for resettlement occurred on or after April 1, 1995, for sons and daughters 
who were otherwise qualified, butwere previously denied refugee resettlementbased solely on 
the fact that they were not listed continuously on the parent's residence permit. 

Provisions ofH.R. 1840 

The enrolled bill would extend the provisions of the McCain Amendment through the end 
ofFY2003 and allow the provisions of the McCain Amendment to apply to any qualifying son 
or daughter regardless of the parent's acceptance date. RR. 1840 would also allow Justice to 
reconsic;ler some previously disapproved cases, without limiting these reconsiderations to denials 
based on the parent's residence permit. 

-2-



. The enrolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previously interned individuals if the surviving spouse is currently living in the 
United States or is awaiting departure formalities from Vietnt1:m in order to come to the United 
States. According to the House report, "some sons and daughters have been denied derivative 
refugee status because their principal applicant parent has died, although their surviving parent 
resides in the United States or is awaiting departure formalities frm:a Vietnam." 

Conclusion and Recommendations 

The Department of Justice recommends approval ofH.R. 1840, and advises that under 
the bill, "sons and daughters who were originally named as family members by the qualified­
national on his or her application would be eligible for consideration, whether or not they were 
previously found not eligible by officers of the INS or [ODP]." Furthermore, "procedures will be 
developed for sons and daughters whose names are not contained in a parent's case file but 
whose parents apply for the son's or daughter's resettlement.'·' 

We join Justice and State in recommending approval ofH.R. 1840, which passed the 
House by voice vote and the Senate by unanimous coi:isent. 

Enclosures 

-3-

.. 

Mitchell E. Daniels, Jr. 
Director 



Good, Travis C. (RECORDS) 

From: 
Sent: 

Dworken, JonathanT. (DEMOC) 
Wednesday, May 22, 2002 10:22 AM 

To: 
Cc: 

Robinson, Maurice C. (RECORDS);Brooks, Karen B,. (ASIA); Bellinger 111, John B. (LEGAL) 
@APNSA; @Asian Affairs; @Democ; @EXECSEC; @West Wing Desk; @UP; 
Rzemieniewski, Robert F. (OCT) 

Subject: . @Denioc clears WHR #4346 [UNCLASSIFIED, Record] 

This Bill was held up on the Hill due to a dispute over judicial nominations, so INS has not been able to finalize approval 
for refugees under ODP. 

INS is sitting in Vietnam waiting to give OK to hundreds of refugees they have already interviewed. Everyone supports 
this Bill. . 

@Democ clears, and hopes it will be signed soon. 

Jonathan 

-----Original Message-----
From: Robinson, Maurice C. (RECORDS) 
Sent: Wednesday, May 22, 2002 8:53 AM 
To: Brooks, Karen B. (ASIA); Bellinger III, John B. (LEGAL); Dworken, Jonathan T. (DEMOC) 
Cc: @APNSA; @Asian Affairs; @Democ; @Intelligence Programs;.@EXECSEC; @WestWing Desk; @UP 
Subject: WHR #4346 - Enrolled Bill HR 1840-Vietnamese Refugee Status Extension [UNCLASSIFIED, Record] 

Attached is WHR #4346 - Enrolled Bill HR 1840-Vietnamese Refugee Status Extension. 

Action: Brooks V" 

Concurrence: Bellinger 
Dworken Ill"" 

COMMENTS DUE NLT 5:00 P.M. 22MAY 02. 

«File: WHR4346.tif » 
Please pass your comments via e~mail to West Wing Desk, and we will do the, rest. 

1 

) . 
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. ~· Good, Travis C. (RECORDS) · 

From: · Brooks, Karen B. (ASIA) . 
Sent: Wednesday, May 22, 2002 4:16 PM . · 
To: Dworken, Jonathan T. (DEMOC);@Records Management 
Cc: @Asian Affairs .. . .. · . . . . · 
Subject: HE: WHR #4346 - Enrolled Bill HR 1840~Vietnamese Refugee Status Extension 

[UNCLASSIFIED, Non-Record] . 

.. . ' :. .· .. . .' . . . .. . 

Though I'm apparently listed for action, I will entirely defer to Jonathan on this. Please assume Clearance. once he has 
· signed off .. Thanks -- Karen · 

-----Odgihal Message--c-" 
From: Dworken,Jonathan T .• (DEMOC) 
Sent: Wednesday, May 22, 2002 10:07 AM . . 
To: Brooks; Karen B. (ASIA); Bellinger III, John 6. (LEGAL); Abrams, Elliott (DEMOC) .·. ·. . . 

·. Subject: FW:WHR #4346" Enrolled Bill HR 1840Nietriamese Refugee Status Extension [UNCLASSIFIED, Record] 
. .· ·. , . .. 

Looks good to me, but I have a call in to someone at State (who has worked.Vietnamese refugee issues for 18 years) 
to clarify a technical issue for me. · · 

Jonathan 

---c-Original Message-----
Fr~rn: Ro.tjinson, Maurice c. (REC6Rosj ~~ 
Sent: Wednesday, May 22, 2002 8:53 AM ·. .. · . · . 
To: Brooks, Karen B. (ASIA); Bellinger Ill, John .B. (LEGAL);. Dworken, Jonathan T. (DEMOC) 

· · Cc: . @APNSA; @Asian Affairs; @Democ; @Intelligence Programs; @EXECSEC; @West Wing Desk; @UP 
Subject: · WHR #4346 - Enrolled Bill HR 1840-Vietnamese Refugee Status Extens.ion [UNCLASSIFIED, Record] 

. . . 

·.Attached is WHR.#4346 - Enrolled BillHR 1840~Vietnamese Refugee Status Extension. 

Action: Brooks 

Concurrence: Bellinger 
· Dworken 

COMMENTS DUE NLT 5:00 P.M. 22 MAY.02., 

<< File: WHR4346.tif >.> . . . . . . . .. 
·· .. Please pass your comments via e-mail to West Wing Desk, andwfl will do the rest. 

1 .. 



SS/ RM NO. 

WHITE HOUSE STAFFING MEMORANDUM 

Date: 05-21-02 9:00 PM ACTION I CONCURRENCE I COMMENT DUE BY: 05-22-02 5:0ClPM 

Subject: ENROLLED BILL H.R.1840 --VIETNAMESE REFUGE~ STATUS EXTENSION 

A7 FYI ACTION FYI 

VICE PRESIDENT D HUBBARD D D 

CARD· cl D HUGHES ~ D 

BARTLETT ~ D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN r/ D .LINDSEY D D 

BRIDGE LAND D D MARBURGER D D 

CALIO rJ!. D MIERS D··" D ~O'L h'~f~~, ZHr 

CONNAUGHTON D D ·.RICE ._;J D 
DANIELS D ~ RIDGE .·. D 

FLEISCHER D rw' ROVE 
.r/ 

D 

GERSON D D SPELLINGS D D 

GONZALES rJ! D CLERK 0 
HAGIN D' .D D 0 
HAWKINS J/ D D D 

REMARKS: . 
PLEASE FORWARD COMMENTS TO Jl.M JUKES, X53458, FAX 56148, BY 5:00 P.M., 
WEDNESDAY, MAY 22, 2002, WITH A COPY TO THE STAFF SECRETARY'S OFFICE, X62702, 
OR FAX 62215. THANK YOU. 

RESPONSE: 
· The NSC concurs~ 

) 

Harriet E. Miers 
Assistant to the'President 

and Staff Secretary 
Ext. 62702 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.c: 20503 

THE DIRECTOR 
May 21, 2002 · 

MEMORANDUMFORTHEPRESIDENT 

SUBJECT: Enrolled Bill H.R. 1840 - Vietnamese Refugee Status Extension· 
Sponsors -Rep. Davis (R)Virginia and 5 cosponsors 

Last Day for Action 

MayJ 1, 2002 -Friday 

. Pm:pdse 

Extends and modifies eligibility for certain sons and daughters of Vietnamese refugees to 
· be granted refugee status. 

·Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of State 
Department of Defense· 
Central Intelligence Agency 

'... 

Discussion 

Approval 

.Approval 
Approval (Informally) 
Defers to Justice (Informally) 

·No comment (Informally) 

The enrolled bill would extend ·through FY 2003 eligibility for certain unmarried adult 
. sons and daughters of Vietnamese refugees who were detained iri re-education camps to be 

J granted refugee status, 

. Background 

. In 1989, as part of the Orderly Departure Program (ODP), the United States began 
adjudicating applications for refugee status from Vietnamese nationals who were detained in re-· 
education camps beqmse of their close association withpre-1975 U.S. programs and policies in 
Vietnam. Individuals could apply for ODP refugee programs until September 30, 1994. For 
several years, the applicants' unmarried sons and daughters 21 years and older were granted 



' ... •" ·. 

. · .. ,.·: 

. ·: (•. 

> ·, __ ·' 

.· · .. :"" 

. re{ugee status as derivative .refugees based o~ eligibility guidelines prescribed by the State··. . . .. 
. : Department. However, the Immigiaticmand NatunilizationService (INS) detenriined that this . 

. ' p~actice contradicted immigration 'regulatitms, which defiI1eclderivative refugees as sp~~ses and ( 
· ··. unmarried childien under 21 years of age. h:i April 1995, INS, with the concurrence of the State · 

Department, niodified its criteria for ,who could be included on a refugee's daim to exclude · .· . 
tminamec.i adult sons and daughters. ·.' ' . . 

In resportse to the criteria modification, legislation knowri as the 11McCain Amendment'~ •· 
was enacted in October1996, (P.L..104-:208,section 584)to authorize INS toconsider and• 

·.approve c~rtain individuals who,as·a result of the modification, were.· no longer classifiable as 
.· •· d~rivative refugees. The legislation was effective retroactively as of April i, 1995, the date on 

which the modification had taken effect. The auth~rity was twice extended and lastexpired on · 
,, · • September 3.0, 2001. . · · · · · 

"· . · The McCain AmeI1dnlent; as firrtheramendedinl999, defines anci.li~n eligible for ·· · 
admissioi;J. to the United States as a refugee as one who: (1) is the son or daughter of a qual,itied · 
national(asdefined below); (2) is 21 Years.ofa:ge or older; aTI.d (3).was unmarried asofthe date 
the alien's parent was·.a¢c~pted for resettlement. · . · · ·· · 

. . 'A "qualified national".parent is define(! asa riationalofVfotnamwho: (l) wasforriierly 
. :intemedin a re-education camp inVietnaqi or is the widow or. widower of such an individual;(2) 
· · · qualified for refugee processing w1der the ·oDP re'"education subprogram, and, on o~ after-April 

. 1. 1995, i.s or wasaccepted for resettlement as a refugee or for adinission to the United Statesas 
an imfuediate relative immigrant; and_ (3) is presently maintaining a residence in the United.States, 

' .. , .. or was approved for refuge~ resettlement or inimigrant visa processing and is awaiting deparmre ' 
. · fonnalities from Vietnam. · · . ·· · · . · · · · · . 

. -· · The McCain Americlrnent also inclu<,i~d an exemption from the requirement thatthe . . ·. 
· .. - .. · p~ent's acceptance for resettlement occurred on or after Aprlf l, 1995, for sons and da,ughters . 

. ; who were otherwise qualified, but were'·previously denied refugee resettlement based solely on . 
. . the fact that they were not Jisted continudmdy on the parent's te$idence permit. . . . 

Provisions ofI.fR. 1840 .. 

·.-··. 

... ··: .. 

, .. ·.,.· 

,. 
,·: 

' ,. 

··l •. 

... ~ ';' :·· . 

. ' .. ··· .· The enrolled bill would~xtenclthe provisions, bf the McCain Amendment tru:oughthe end .. · .· 
of FY 2003 and allow the provisions of the McCain Amendment to apply to any qualifying son 

'' ·. of daughter regardless of the parent's acceptance. date. H.R. J 840 Would. also allow Justice t(). ' ' ' ·' 

,. ' ieconsicjer some previously disapproved cases, without limiting these reconsiderations to denials 
' based on the p_arent's residence pemiit : ''· ' . ' . ·. . ' . . . . . . '• 

,·· 

' :·'<·~ 
•.' .. . -2- .. ·,.·-.. 

~ ' . ' . . 
.:;·, •• ·.< .,· •. 

. '.· 
. . ·~ ; 

·· .. ··. '· 



. The enrolled bill would also explicitly expand eligibility to include the adult children of the 
surviving spouses of previously interned individuals if the surviving spouse is currently living in the 
United States or is awaiting departure formalities from Vietnapi in order to come to the United 
States. According tothe House report; "some sons and daughters have been denied derivative 
refugee status becaus~, their principal applicant parent has died, although their surviving parent 
resides in the United States or is awaiting departure formalities frmtl Vietnam." 

Conclusion and Recommendations . 

The Department ofJustice recommends approval ofH.R.1840, and advises that under 
the bill, "sons and daughters who were originally named as family members by the qualified­
national on his or her application would be eligible for consideration, whether or not they were 
previously found not eligible by officers ofthe INSor[ODP]." Furthermore, "procedures will be 
developed for sons and daughters whose names are not contained in a parent's case file but 
whose parents apply for the son's or dattghter'.s resettlement.'' 

.We join Justice and State in recommending approval ofH.R. 1840, which passed the 
House by voice vote and the Senate by unanimous col)sent. 

Enclosures 

-3- . 

Mitchell R Daniels, Jr. 
Director 
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. : WHITE HOUSE STAFFING MEMORANDUM 

Date: . 05 .. 21-02 9:00 PM .. ACTION I CONCURRENCE 1 COMMENT DUE BY: 05-22-02 5: 00 PM ' 

... SubJect:. ENROLLED BILL RR~ 1840''"'." v1etNAMESE REFUGEE STATUS EXTENSION ....... 
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VICE PRESIDENT 
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. BRIDGELAND . 
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DANIELS 
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·HAWKINS 
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EXECUTIVE OFFICE OF THE PRESIDENT.· 
OFFICE OF MANAGEMENT.AND BUDGET 

WASHINGTON, D .. C .. 20503 

THE DIRECTOR May 21,.2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill H.R. 1840- Vietnamese Refugee StatusExtensiori 
Sponsors -Rep. Davis (R) Virginia anc1 5 cosponsors 

Last Day for Action 

May 31, 2002 - Friday . 

Pumose · 

. Extends and modifieseligibility for certain sons and daughters of Vietnamese refugees to 
be granted refugee status. · · · ·· · · · 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 
Department of State 
Department of Defense . 

.Centralintelligence Agen9y 

· Discussion 

' . ' . ' 

Approva.1·· 

Approval 
. Approval(Informally) 
Defers toJustice (Informally) 
No. comment.(Informally) · 

The enrolled bill would extend through FY 2003 eligibilityfor certain unmarried adult 
sons and daughters ofVietnameserefugees \Vho were detainedin re-education camps to be -
granted refugee status .. 

Background 
. . 

Inl989,·aspart ofthe Orderly Departure Program (OD.f'), the United States began · 
adj udic&ting app licaticms forrefugee ·status from Vietnamese nationals who were detained in. re­

·. ed11cation camps because oftheir close association with pre-1975 U.S. programs and policies in 
Vietnam, Individualscould apply forODP refugee programs until September 30, 1994. For 
several.years, the applicants' unmarried sons and daughters 2lyears and older were granted 



· refugee status as derivative refugees based on eligibility guidelines prescribed by the State 
Department. However, the Immigration and NaturalizationService (INS) determined thatthis 
practice contradicted immigration regulations; which defined derivative refugees as spouses and 
unmarried children under 21 years of age. In April 1995, INS, with the concurrence of the State 
Department, modified its criteria for who could be included on a refugee's claim to exc.lude 
unmarried adult sons and daughters. 

In response to the criteria modification, legislation known as the "McCain Amendment" 
was enacted in October 1996 (P.L. 104-208, section 584) to authorize INS to considerand 
approve certain individuals who; as a.result .of the ~odification; were no longer classifiable as 
derivative refugees. The legislation was effective retroactively as of April 1, 1995, the date on 
which the modification had taken effect. The authority was twice ex.tended and last expired on 
September 30, 2001. 

The McCain Amendment, as further amended in 1999, <fefines an alien eligible.for 
admission to the United States as a refugee as one who: (1) is the son or daughter of a qualified 
national (as defined below); (2) is 21 years of age or older; and (3) was unmarried as of the date 
the alien's parent was accepted for resettlement. 

A "qualified national" parent is defined as a national ofVietnam who: (1) was formerly 
interned in· a re-education camp in Vietnam· or is the widow or widower of such an individual; (2) . 
qualified for refugee processing under the ODP re..;education subprogram, and, on or afterApril 
L l.995, is orwas accepted for resettlement as a refugee or for admission to the United States as 
an immediate relative immigrant; and (3) is presently maintaining a residence in the United States, 
orwas approved for refugee resettlement or immigrant visa processing and is awaiting departure. 
formalities from Vietnam. 

. . . . . 

. The McCain Amendment also included an .exemption from the requirement that the 
parent's acceptance for resettlement occurred on or after April 1, 1995, for sons and daughters 
who were otherwise qualified, .but were previously deriied refugee resettlement based solely on· 
the fact that they were not listed continuously on the parent's residence permit. · . 

Provisions ofH.R. 1840 . · 

The enrolled bill would extend the provisions of the.McCain Amendment through the end 
of FY 2003. and allow the provisions of the McCain Amendment to apply to any qualifying son 
or daughter regardless of the parent's acceptance date. H.R. 1840 would also allow Justi.ce to 
reconsider some previously disapproved cases, without limiting these reconsiderations to denials· 
based on the parent's residence permit. 

-2-



. ., 

.·. "· The enroiled biihvould also explicitly expand ~ligibility toinclude the adult. chlldren pfJhe ..•.. 
surviving spouses ~fpreviously interned individuals jf the survivin,g spous~ is currently livin,g in the, _·· .. 

. . United States· or is awaitingdeparture fqrffialitiesfrom Vietn~min orclerto come to the United.··· . 
. . Stat~s: .. According to the House report, "some sons and d~ughters ~ave been deni~d derivative . 

ref.ugee status because their phiicipalapplicant parent has:died, although theirsuririving paren( 
·resides in the United States or is awaittngJ~parture formalities frofu Vietllam," . . . 

.. ·· ... Conclusion arid Recommendations.: .. 

-TheDepartmentofJusticerecommends approVal.ofH.R .. 1840, and advises thatu~der . 
.. · .. the bill, "sons _and daughters who were ()rigirfallynained as faniily mem_bers by the qualified.: 

nati611alon his or her application would be eligible for consider~tion, whether or not they were _ . 
previously found not eligible b:Yofficers of the INS or (Ol)P]." Farthermore, "procedures will be . - · 
developed for sonsaiid daughters whose names arenot colltained i11 a parent's case file but . . . . 
whose parents apply for the son's or daughter's resettlell,lent" . - - . . 

... ·. ·. ·. . .• ... . ' . •. . 

.WejoinJustice and State in rec()mmeriding approval ofH.R.1840, which passed the_ 
~House by voice vote.and the.senate byu11anhnous coo.sent; 

. . ,·- .. 

· .. ' -· 

·. ··.· .. 

Enclosures 
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