 George W. Bush Presidential Library

i * Collection: Executive Clerk, Office of tv‘he" | N

~ Series: Saunders, G. Timothy (Tim) - Bill Files

~ Folder Title:03/19/2002 [S. 1857][771151] [2]



( Wlthdrawn/Redacted Matertal
- The George W Bush L1brary

DATE

DOCUMENT FORM SUBJECT/TITLE . " PAGES RESTR[CTlON(S)
NO. . .
‘ 001" ‘Memorandum Enrolled Bill S. 1857 - To encourage thenegotiated 2 03/12/2002  PS;
VL settlement of tribal claims - To: POTUS - From; a
Mitchell E. Damels Jr. :
002 Letter [Letter re Enrolled Bill'S. 1857] - To: Mitchell E. i 03/08/2002. -P35;
C Daniels, Jr. - - From: [Department of the Interior]: ‘
003 Memorandum Enrolled Bill S. 1857 - To encourage the negotiated 2 03/12/2002. PS5;
‘ settlement of tribal claims - To: POTUS - - From:
Mitchell E. Daniels, Jr '
004 ~ Letter [Letter re Enrolled Bill S 1857] To: Mltchell E 1 03/[)8/2002 P5;
. Daniels, Jr - From: [Department of the Intenor] ’ c
005 ‘Memorandum . Enrolled Bill S, 1857 To "encour‘ége the negotiated 2 03/12/2002 P5;
: ' settlement of tribal claims - To: POTUS " - From: ‘ ‘ SR
Mitchell E. Damels Jr..

: COLLECTION TITLE:

Executive Clerk, Office Of the

' SERIES: -

Saunders, Gb Tlmothv (Tim) - Bill Flles

‘FOLDER TITLE:
03/19/2002 [S. 1857| [77]151] |2[

FRC ID:
6358

R Presidentiul'Records Act-- [44 US.C. 2204(2)] -

- P1 National Security Classified Information 1(a)(1) of the PRA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA|
P3 Release would violate a Federal statute [(a)(3) of the PRA]

financial information [(a)(4) of the PRA}
~ P35 Release would dlsclose confideritial advise between the PrcSIdent |
) and his advisors, or between such advisors {a)(5) of the PRA]
. P6 Release would constitute a clearly unwarranted invasion of

pcrsonal prlvacy [(a)(6) of the PRA]

PRM. Personal record misfile defmed in accordance with 44 U.S.C.

2201(3)

Deed of Gift Restrictions

'A Closed by Executive Order 13526 governing access to natlonal ‘

|
|
’ . P4'Release would disclose trade secrets or confidential commercial or
|
|
|

- security information.

[ B. Closed by. statute or by the agency which orlglnated the document.
‘ . 'Ci Closed 'in accordance with restrictions contained in donor's decd

of gift.

RESTRICTION CODES

Records Not Subject to FOIA

Freedom of Information Act - {5 U.S.C. 552(b)]

b(1) Natlonal security classified information {(b)(1) of the FOIA]
b(2) Release would disclose internal personnel rules and practlces of
" an agency [(b)(2) of the FOIA]
. b(3) Release would violate a Federal statute [(b)(3) of the FOlA]
~.b(4) Release would disclose trade secrets or confidential or ﬁnanclal

information {(b)(4) of the FOIA] - :

b(6) Release would constitute a clearly unwarranted invasion of--
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information complled for law enforcement
purposes [(B)(7) of the FOIA|

b(8) Release would disclose information concermng the regulation of
financial institutions {(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical mformatlon
concerning wells [(b)(9) of the FOIA] ;

g Court Sealed - The document is withheld under a court seal and is not subjcct to :
the. Freedom of Information Act .

Page 1 of 2 " This document was prepared on Thursday, March 19, 2015



Withdrawn/Redacted Material
- The George W. Bush Library

DOCUMENT FORM ' SUBJECT/TITLE ‘ ‘ PAGES DATE RESTRICTION(S)
NO. , S ‘ . s v ,
006 Letter - , [Letter re Enrolled Biil S. 1857] - To: Mitéhell E. 1 -03/08/2002 - P5;

Daniels, Jr. - From: [Department of the Interior]

COLLECTION TITLE:
Executive Clgrk, Office Of the

SERIES: )
Saunders, G. Timothy (Tim) - Bill Files
FOLDER TITLE:
03/19/2002 [S. 1857] [771151] 2]
FRCID: - : :
- 6358 o o
B . RESTRICTION CODES
. Presidential Records Act - [44 U.S.C. 2204(a)] . .- Freedom of Information Act - [S U S C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] * ‘ b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA]J b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA| o S+ anagencey [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commereial or . b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
financial information [(a)(4) of the PRA] . ) b(4) Release would disclose trade secrets or confidential or fnanclal
P5 Release would disclose confidential advise between the President : ’ ) information [(b)(4) of the FOIA]
) and his advisors,.or between such advisors [a)(5) of the PRA| e * " b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of . a personal privacy [(b)(6) of the FOIA]
' personal privacy [(a)(6) of the PRA]. ) - . " .b(7) Release would disclose information compiled for law enforcement
“purposes [(b)(7) of the FOIA]|
PRM. Personal record misfile defined in accordance with 44US.C , b(8) Release would disclose information concerning the regulation of
2201(3). : ‘ financial institutions [(b)(8) of the FOIA]
S ] ‘ b(9) Release would disclose geological or geophysical mformatmn
Deed of Gift Restrictions : : concerning wells [(b)(9) of the FOIA|
~A. Closed by Executive Order 13526 governing access to national "~ * - Records Not Subject o FO[A
security information.
B. Closed by statute or by the agency which originated the document. Court Sealed - The document is withheld under a court seal and i is not sub]ect to
C.’Closed in accordance with restrictions contained in donor's deed the Freedoim of Information Act. i
of gift. ' :

Page 20f2 | This documént was prepared on Thursday, March 19, 2015 -



03/12/02 TUE 15:31 FAX

doo1

TRANSMISSION 0K

bR R T T EFFT T

BRE

TX REPORT LS

*********************

e BHE 17 red e

WHITE HOUSE STAFFING MEMORANDUM

TX/RX NO 2608
CONNECTION TEL 66212
CONNECTION ID 4
ST. TIME 03/12 15:27
USAGE T 03'58
PGS. SENT 12
RESULT 0K
SS/IRMNO. 505687

ACTION/ COANCURRENCE { COMMENT DUE BY: 3-1 3-02 10:00 AM

Date: 3+12-02

 Subject: TRIBAL CLAIMS

ENROLLED BILL S. 1857 - TO ENCOURAGE THE NEGOTIATED SET['LEMENT OF

| ACTION . FYI | 'ACTION FYI |
VICE . HUBBARD r.§ o
~ |carp " | HUGHES ¥ O
| BARTLETT ol O IRASTORZA O O
| BLAKEMAN O O . JOHNSON El o
BOLTEN ‘ﬂ O . LINDSEY ¥ o
BRIDGELAND . [ 0  MARBURGER O O
CALIO . O  MERS o |
connaugHToN O RICE g O
DANIELS O @ RDGE o o
FLEISCHER .. O  RoOVE v 4 nl
GERSON 0 [O. SPELLINGS - o
conzates B O CLERK O -4
| HAGIN - O O O O
HAWKINS fd o o o}

ARKS: B
REII“I:AQE CADWARN AAMMENT anECTLY TO JIM JUKES, X53458 FAX X56148 BY 10:00 AM,




~ SS/RM NO

50 5687

WHITE HOUSE STAFFING MEMORANDUM

Date: 3-12-02

CTION / CONCURRENCE / COMMENT DUE BY: 3-13-02 10:00 AM

ENROLLED BILL S. 1857 -TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF

Subject: TRIBAL CLAIMS

-~ ACTION FvI ACTION  FYI
VICE PRESI@ O  HUBBARD # O
CARD ‘d O nuekes @ O
BARTLETT @ O IRasTORzA o O
| BLAKEMAN O O  JOHNSON o 0O
BOLTEN ) O  LINDSEY w O
BRDGELAND @ [0  MARBURGER [ O
CALIO 7 0O MIERS | : o
connaughToN @ O RicE ? O
DANEELS O © RIDGE o o
FLEISCHER @ O RowE ¥ O
GERSON ‘O O seeLunes - O O
GONZALES o O clerk o ?’ ,
HAGIN ‘o O O O
HAWKINS f O O O |
REMARKS:

~ PLEASE FORWARD COMMENT DIRECTLY TO JIM JUKES, X53458, FAX X56148, BY 10 00 AM o

WEDNESDAY, MARCH 13, 2002, WITH A CC TO THE STAFF SECRETARY. THANK YOU.

RESPONSE: _

Harriet E. Miers -

Assistant to the President

and Staff Secretary.
Ext. 62702




Withdraal Marker

The George W. Bush Library

FORM B SUBJECT/TITLE

" PAGES DATE . RESTRICTION(S)

Memorandum

Enrolled Bill S. 1857 - To enconrage the negotiatéd settlement of tribal = .~ 2

03/12/2002 PS5 -

claims - To: POTUS - From: Mitchell E. Daniels, Jr.

/

| This‘} marker identifies the original locotion of the withdrawn item listed 'a.bove;
For a complete list of items withdrawn from this folder, see the |
Withdrawal/Redaction Sheet at the front of the folder.

' COLLECTION:
Executive Clerk, Office Of the
SERIES;
Saunders, G. Timothy (Tim) - Bill Files
FOLDER TITLE: :
03/19/2002 [S. 1857] [771151] 2] : ,
FRC ID: FOIA IDs and Segments: '
. 6358 '
OA Num.:
- 9465
NARA Num.:

9356

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA]
P3 Release would violate a Federal statute [(a)(3) of the PRA] - -

P4 Release would disclose trade secrets or confidential commercial or . -

financial information {(a)(4) of the PRA]

PS5 Release would disclose confidential advise between the President
“-and his adv1sors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal prlvacy [(a)(6) of the PRA]

PRM. Personal record misfile defined in accordance with 44 U S.C.
2201(3)

Deed of Gift Restrictions
A. Closed by Executive Order 13526 governmg access to natlonal

~security information. ’
B. Closed by statute or by the agency which originated the document.

C. Closed in accordance wnh restrictions contained in donor sdeed -

of. glft

‘ RESTRICTION CODES

Freedom ofInformatlon Act- [5.US.C. 552(b)]

b(1) National security classified information [(b)(1) of the FO]A]

. b(2) Release would disclose internal personnel rulés and practices of

an agency {(b)(2) of the FOIA]

" b(3) Release would violate a Federal statute [(b)(3) of the FOIA}

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
" personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical mformatlon
concerning wells [(b)(9) of the FOIA]

~ Records Not Subject to FOIA

Court Sealed - The document is withheld under a court seal and is not subject to
the Freedom of Information Act. .

.This Document was withdrawh on 3/19/2015 by bbl‘c



Withdrawal Marker
The George W. Bush Library

FORM SUBJECT/TITLE o R * PAGES DATE RESTRICTION(S)

Letter : .-+ - [Letter re Enrolled Bill S. 1857] - To: MltchellE Damels Jr. - From: 1 03/08/2002 . PS;
‘ [Department of the lnterlor] o

ThlS marker identifies the orlglnal locatron of the w1thdrawn 1tem hsted above. :
“Fora complete list of items withdrawn from this folder, see the
Wlthdrawal/Redactwn Sheet at the front of the folder.

COLLECTION

Executlve Clerk Office Of the

SERIES :

Saunders, G. Timothy (Tim) - Bill Files .-

FOLDER TITLE:

03/19/2002 IS 1857] [771151] |2] _ ‘

FRC lD L S - FOIA IDs and Segments:

6358 ‘ ' ‘ SR RN

OA Num.:

9465 -

NARA Num.:

9356

5 ' ‘ ‘ ‘ RESTR]CTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)] -~ : .. Freedom of Information Act -[5 U.S.C. iiZ(b)]

P1 National Security Classified Information [(a)(1) of the PRA] ' b(l) National security classified information [(b)(1) of the FOlA]‘

P2 Relating to the appointment to Federal office {(a)(2) of the PRA] s b(2) Release would disclose internal personnel rules and practlces of
P3 Release would violate a Federal statute [(2)(3) of the PRA] o an agency [(b}(2) of the FOIA] '
" P4 Release would disclose trade secrets or confidential commercml or ) b(3) Release would violate a Federa! statute |(b)(3) of the FOIA] ..

— financial information [(a)(4) of the PRA] : b(4) Release ‘would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advise between the PreSIdent - : information [(b)(4) of the FOIA]
and his advisors, or between such advisors [2)(5) of the PRA]| - : b(6) Release would constitute a clearly unwarranted i mvaswn of -
P6 Release would constitute a.clearly unwarranted invasion of ' _ personal privacy {(b)(6) of the FOIA] g
personal privacy [(a)(6) of the PRA] . ) b(7) Release would disclese information compiled for law enforcement
. . purposes [(b)(7) of the FOIA]
" PRM. Personal record misfile defined in accordance with 44 U S.C b(8) Release would disclose information concerning the regulatmn of
' 22013). .. . ‘ . financial institutions [(b)(8) of the FOIA] ‘

: ; : : : b(9) Release would disclose geological or geophysical mformatlon :
Deed of Gift Restrictions . ) : B ) concerning wells {(b)(9) of the FOIA] -

A. Closed by Executlve Order 13526 govermng access to national Records Not Subject to FOIA

security information. . L
B. Closed by statute or by the agency whlch orlgmated the document. - - Court Sealed - The document is withheld under a court seal and is not subject to
C. Closed in accordance with restrictions contained in donor's deed the Freedom. oflnformauon Act. -
_ of gift.

‘This Document was withdrawn.on 3/19/2015 - by bl




us. De_p:irtment of Justice

Office of Legislative Affairs

IWashi ngion, D C 20330

March 11, 2002

The Honombk Mitchell E. Damels
Director :

Office of Management and Budgel
Washington. D.C. -20503 '

Dear Mr. Danicls:

In compliance with vour request, the Department of Justice has examined a Facsimile of enrolled
“bill S. 1857, a bill 1o encourage the negotiated sertlciment of tribal claims. This bill would establish
December 31. 1999, as the date on which Tndian tribes are decmed to have received a recenciliation
report for purposes of dpp )mg a qmmez of limitations. The D‘.p’xrtmcnt of Justice has no objection to
L]ns bﬂl :

Fnralied bill S. 1857 \/\ould extend the statute of limitations for tribes’ claims arising from these

_reports until Dccunbm 31,2005. The Department bélieves that enrolled bill S. 1857 \\ould fully
address the tribes’ legitimate statute of limitations concerns, and 1 thus, obviate the need ['or the
appropriations lanzuage in the President’s budget for FY 2003. The enrolled bil] language 1s naow in
scope, as-opposed to the appropriations language, ‘which has been interpreted to have revived claims

“that had alrcady become time-barred before the such language was ddopted cmd has also been applud
to a wide range of claims beyond just tribal (rust fund claims. : :

The Department of Jusmc has no Ob_]u.tlon to L\ecuu\ e approval of en.rolled bill S. 1857, and
recommends that the President signit. =~ - R - T

/ﬁw/%f; =t

Danicl J. Bryant
Assistant Attorney General




Calendar No. 316
k {  REPORT

107TH CONGRESS
107-138

2d Session SENATE

- TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF
TRIBAL CLAIMS '

FEBRUARY. 15, 2002.—Ordered to be printed

Mr. INOUYE, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 1857] '

The Commlttee on Indian Affairs, to which was referred the bill,
S. 1857, to encourage the negot1ated settlement of tribal claims, .
having considered the same, reports favorably thereon with an
amendment in the nature of a substltute and recommends that the
bill as amended do pass , ‘

PURPOSE

The purpose of S. 1857, as amended, is to address the possibility
that the statute of limitations is running or has run on legal claims

‘that Indian tribal governments may assert against the United

States related to the management of tribal funds that are held in
trust by the United States, as a result of reconc1hat1on reports pro-
vided to the tribes by the Department of Interior in response to

- §304 of the American Indian Trust Fund Management-Reform Act

of 1994, P.L. 103-412 (October 25, 1994) (“AITFMRA”). The bill

“does not address i issues relating to Individual Indian Money (“IIM”)

accounts.
BACKGROUND

As a function of treaties and the course of dealings between the
United States and Indian tribes, the United States holds legal title -
to lands held in trust for individual Indians as well as Indian tribal
governments. The revenues derived from trust lands are also held
in trust by the United States for the benefit of md1v1dual Indians
and tribal governments. :

- In August of 2001, the U.S. General Accountmg Office reported
to the Committee that an independent public accounting firm audit

99-010
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of Indian trust funds for fiscal year 2000 showed that the Depart-
- ment of the Interior was maintaining approximately 1,400 accounts

“for 315 Indian tribes with assets in excess of $2.6 billion, and over
- 260,000 individual Indian money (IIM) trust fund accounts with a

. balance of $400 million as of September 30, 2000. :

Receipts are deposited to these accounts-primarily from land use
agreements, royalties on natural resource depletion, enterprises re-
lated to trust resources, judgment awards, settlement of Indian
claims, and investment income. However, the audit report noted
that reliance cannot be placed on the balances reflected in the trust
funds accounts until many tribal accounts are reconciled and/or re-
solved through negotiation and settlement and class action litiga-
tion on behalf of the individual Indian money account holders is re-
solved (Cobell v. Babbitt, retitled Cobell v. Norton). :

The Congress first established an Indian trust fund account rec-
onciliation requirement in the Supplemental Appropriations Act of
1987 (P.L. 100-202) in response to tribal concerns that the Interior
Department had not consistently provided them with statements
. on their account balances, that their trust fund accounts had never
been reconciled, and that the Department planned to contract with
a third party for the management of trust fund accounts. The origi-
nal provision required that the accounts be audited and reconciled

before the Department transferred the responsibility for managing

the trust funds-to a third party. From 1990 to 1995, provisions in
" the appropriations acts for the Department of the Interior added a
requirement that the accounts be reconciled to the earliest possible
date and that the Department obtain an independent certification
. of the reconciliation work.! e
Meanwhile, recognizing that it would be unfair to allow the stat-
ute of limitations to run on claims until each account holder was

provided with an accounting, in 1991, the Department of the Inte-

rior Appropriations Act, P.L. 101-512, included a provision stating
that: “the statute of limitations shall not commence to run on any
claim concerning losses to or mismanagement of trust funds until
the affected tribe or individual Indian has been furnished with the
accounting of such funds.” In the appropriations act for the fol-
lowing year, through the present, the provision was altered to refer
to “an accounting of such funds from which the beneficiary can de-
termine whether there has been a loss.” .

To address théese requirements, the Department contracted with

- two independent public accounting firms, one to reconcile the trust-

accounts and the other to conduct an-independent certification that
‘the reconciliation resulted in the most complete reconciliation pos-
sible. Following a preliminary assessment in March of 1992 by the
Department’s reconciliation contractor, the Department decided to
have the contractor reconcile the tribal accounts for fiscal years
1973 through 1992 and to omit accounts. for individual Indians
from the reconciliation project due to the potential lack of sup-

porting documents and the cost and level of effort that would be.

needed to include them in. the project.- Later, the Department

1P.L. 101-121 (Department of the Interior and Related Agencies Appropriations Act 1990},
P.L. 101-512 (Department of the Interior and Related Agencies Appropriations Act-1991), P.L.
102-154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102~
381 (Department of the Interior and Related Agencies Appropriations Act 1993), P.L. 103-138

(Department of the Interior and Related Agencies Appropriations Act 1994), P.L. 103-332 (De- -

partment of the Interior and Related Agencies Appropriations Act 1995).




charged the Bureau of Indian Affairs with reconciling the tribal ac-
counts for fiscal year 1993 through 1995 to comply with the Amer-
ican Indian Trust Fund Management Reform Act’s requirement
that the Department provide Indian tribes with reconciled account
statements as of September 30, 1995.

In late 1995, the Department of Interior terminated the certifi-
cation contract with Coopers & Lybrand. According to the General
‘Accounting Office, however, -even completing the process, as modi-
: ﬁedd (rinay not have prov1ded the  assurances that Congress in-
tende

The certification ,requirement was impos'ed to -obtain
independent. assurance of the accuracy and reliability: of
the reconciled balances. After the certification contract was
awarded in September, 1993, BIA limited the scope of cer-
tification contract to ensure only that the reconciliation ef-
fort was performed. in' accordance with the reconciliation
contract. Therefore the certification effort as designed did

~ not address whether the reconciliation provided as com- -

*_plete an accounting as possible, and it would not, in our -
view, have provided the addmonal _assurance ongmedly
contemplated 2

In January of 1996, the Department prov1ded a report package
to each tribe contammg the tribes’ reconciliation results, including
unreconciled account statements with schedules of proposed adjust-
" ments based on reconciliation project results for each year ¢overed
by the reconciliation, and a transmittal letter that described the in-

formation provided. Dunng a February 1996 meeting at which In-

‘terior officials and the reconciliation contractor summarized the
reconciliation results, tribes raised questions about the adequacy
and reliability of the reconciliation results. The U.S. General Ac-
countmg Office also reported shortcomings in the Interior Depart-
_ment’s reconciliation project. [Financial Management: BIA’s Tribal
Trust -Fund Account Reconciliation Results (GAO/AIMD-96-63,
May 3, 1996)]

Many Indian tribes believe the Department has mismanaged:
their tribal trust fund accounts or have suffered losses to their un-
derlying trust lands and resources, and are accordingly contem-
plating the initiation of law suits against the United States seeking
a full accounting of the funds held by the United States on their
“ behalf.,

Although it is not at all clear that the reconcﬂxatlon reports at
issue did in fact provide tribes with notice sufficient to commence
the running of the statute of limitations, tribal governments would
not want to take the chance that their claims would be held to be
time-barred, and would thus feel compelled to initiate legal action
in time to prevent the statute of limitations from being applied.
These legal actions initiated to preserve tribal claims will be filed
and have been filed in Federal courts across the country, thereby
holding the potential for multiple adjudications with varying and
inconsistent results, as well as potentially exposing the United
States to liability.

2GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996). -

e
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~ The Committee is. concerned . that filing of such claims could
interfere with the opportunity for the United States and tribal gov-
ernments to pursue ‘negotiations for the settlement of tribal ac-

_-counting or resource management claims. During the 105th Con-

gress, the Committee held a joint hearing with the House Com-
mittee on Resources to consider H.R. 3782, which would have es-

- ‘tablished a process. for settling disputes regarding tribal trust fund

accounts.

Since that joint hearing. in July of 1998, the United States Dis-
trict Court for the District of Columbia issued a ruling in Cobell
v. Babbitt, which was affirmed by the Court .of Appeals as Cobell
v. Norton in February 2001. The appellate ruling explicitly recog-
nizes the United States’ responsibility to. provide an: accounting for
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C.
§ 162a). The court’s ruling reaffirms the principle that the United
States’ responsibilities as trustee are not merely constrained to

‘those established in statutes. In addition, the court concluded that

“the 1994 Act [AITFMRA] reaffirms the government’s preexisting
fiduciary duty to perform a complete historical accounting of trust
fund assets.” - : . v : .
The Committee looks forward to working with the Administra-
tion to develop a settlement process that is grounded in. the Cobell
court’s sound reasoning. S - )

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE
Under the amendment approved by the Committee, the reconcili-

-ation reports provided to Indian tribes beginning in January of

1996 will be deemed to have been received no earlier than Decem-

ber 31, 1999. As a result, even if the United States were to assert - -

that a reconciliation report commenced the running of the statute
of limitations, it would take until December 31, 2005 for a six-year
statute of limitations to run from the date the day the tribe was
deemed to have received the report. The Committee is aware that
in some cases an Indian tribe may have received a report more

*. than six years before this bill is enacted into law, namely between -
January 1996 and a date six years before the effective date of this,
legislation. Even where this may have occurred, the Committee has -

received assurances that the United States will not assert a de-
fense that the statute of limitations has commenced. to run at a
date other than the date the tribe is deemed by this legislation to
have received the report.

Both in testimony before the Committee by the Department’s As- -

sociate Solicitor for the Division of Indian Law and in discussions
with other Departmental Officials, the Committee and Committee

staff, respectively, were assured that the Departments of Justice

and Interior were aware that asserting such a defense would frus-
trate the objectives of this legislation, Were such a defense to be
asserted by the United States, it would compel an Indian tribe to
file its claims immediately. Even if such an argument were to be
made, the committee is convinced that it has sufficiently addressed
this question to satisfy even the most exacting standard for dem-
onstrating Congressional intent to effect what is arguably a retro-
active application of this bill as it applies to tribes that received

‘reconciliation reports six years or more before the effective date of

this legislation. RN
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Subsection (b) of the amendment clarifies the Committee’s intent
in approving the amendment. Because of the Committee’s acute
concern that Indian tribes will be forced to immediately file claims
to prevent the United States from asserting that the statute of lim-
itations has or will run on their claims for losses to or mismanage- -
ment of their trust funds, the Committee has approved a bill which
addresses only this discrete issue. By including a “statement of
purpose,” the Committee memorializes this limited purpose within
the language of the provision itself. Because the purpose of S. 1857
is so limited, neither the bill nor Congress’ action in approving this
bill should be construed to favor any one of the competing interpre-
tations of the provisions of appropriations acts which preclude the
statute of hmltatlons from commencmg to run until an Indian tribe
has received an “accounting” and/or “an accounting of such funds -
{‘rom which the beneﬁmary can determme where there has been a
- loss
The Committee takes no position on whether the receipt of rec-
onciliation reports does in fact commence the running of a statute
of limitations on tribal claims against the United states related to
the United States’ management of tribal trust funds.

LEGISLATIVE HISTORY

S. 1857 was introduced on December 19, 2001, by Senator Ben
- ‘Nighthorse Campbell, for himself and Senator Daniel K. Inouye,
and was referred to the Committee on Indian Affairs. On February
7, 2002, the Committee held an hearing on S. 1857. At an open
business meeting on February 13, 2002, the Committee approved
an amendment to S. 1857 in the nature of a substitute.

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE

In an open business session on February 13, 2002, the Com-
mittee on Indian Affairs, by a voice vote, adopted the amendment
in the nature of a substitute and ordered the bill favorably reported
to the Senate, with the recommendatlon that the Senate do pass
S. 1857 as reported.

COST AND BUDGETARY CONSIDERATIONS

At the time of filing this report, the cost estimate of the Congres-
sional Budget Office on S. 1857 has not yet been received. Compli-
ance with Senate Rule XXVI, paragraph 11(a) is therefore 1mpract1-
cable at this time.

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENTFIN THE NATURE
OF A SUBSTITUTE TO 8. 1857

Section (1). Settlement of tribal claims

Under the provisions of the American Indian Trust Fund Man-

agement Reform Act, the Department of the Interior was required
to provide Indian tribes with reconciliation reports and to report to
Congress on the status of its efforts. '

.-Subsection (a) provides that notwithstanding any. other provision
of law, the date an Indian tribe received a reconciliation report is
deemed to be on December 31, 1999.

Subsection (b) is a statement of purpose for the b111 whlch indi-
" cates that S 1857, as amended, is mtended to facilitate the vol-
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untary settlement of tribal claims and to enable Indian tribes to

forgo the filing of claims against the United States for losses to or
mismanagement of tribal trust funds.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVT of the Standing Rules of the Sen-
ate.requires that each report accompanying a bill evaluate the reg-
ulatory paperwork impact that would be incurred in carrying out
the bill. The Committee believes that S. 1857 will have minimal
regulatory or paperwork impact:

EXECUTIVE COMMUNICATIONS

The testimony of the Associate Solicitor for Indian Aﬁ'airs for the
Department of the Interior on S. 1857 1s set forth below:

STATEMENT OF PHIL HOGEN, ASSOCIATE SOLICITOR, DIvI-
SION OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Good merning, Mr. Chairman, and members of the Com--
mittee. My name is Phil Hogen I am the Associate Solic-
itor for Indian Affairs' at the Department of the Interior.
Thank. you for the opportunity to present the Department
of the Interior’s views on S. 1857, and act “To Encourage
the Settlement of Tribal Claims.” ‘

_The Department supports the intent of S. 1857, although
we, suggest clarifying changes in order to make the lan-
guage of the bill consistent with the intent. S. 1857 at-
tempts to establish a date certain on which the statute of
limitations would commence to run on claims concerning
alleged losses to or mismanagement of tribal trust funds.
The bill seeks to provide the Tribes and the Government
with additional time to address and determine a process to
encourage and facilitate the resolution of tribal trust fund
mismanagement claims based on the results of the Arthur
Andersen reconciliation reports that were provided to the
Tribes in 1996. The proposed legislation would also provide
Tribes that have -already filed litigation with a sufficient
basis to obtain a stay of their pending claims, until the
Tribes and the Department have had further opportunity
to engage in attempts to resolve those claims, before re-
sorting to what will almost certainly be expensive and bur- .
densome litigation for both sides. We support this ap-
proach, but recommended the following changes: .

‘With respect to subsection (a), we recommend that the
language be amended to state as follows

(a) IN GENERAL.—Solely for purposes: of pro-.
viding an opportunity to explore the settlement of
tribal claims, the statute of limitations shall be -
tolled through September 30, 2003, for any claim
not already time-barred concerning losses to or-
mismanagement of tribal trust funds.

This recommended change would obviate the need for the
language currently found in- subsection (b) of the bill. As
such, we recommend that subsection (b) be deleted. .




Once again, I would like to thank you for the oppor—
tunity to testify on this legislation. I would be. pleased to
‘answer any questions you may have.

CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXVI of the Standmg
‘Rules of the Senate, the Committee notes that the amendment in -
the nature of a substitute to S 1857 will not effect any changes in
-existing law.
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U.S. Department of Justice

Ofﬁce of Lemsl:mve Affairs

Washington, D C 20330

March 11, 2002

~

The Honorable Mitchell E. Daniels
Director

‘Office of T\/Ia.nau:elment and Buduel
Washington. D.C. 20503

Dear Mr. Danicls

In cr;nwpliance with vour request, the Dcpartmcm of Justice has sxamined a facsumle of enrolled .
bill S.1857. a bil) 1o encourage the negotiated sertlement of tribal claims. This bill would establish
December 31, 1999, as the date on which Indian tribes are deemed to have reeeived a recenciliation
report for purposes of appl )mg a statutes of limitazions. The Department of Justice has no objection to
this bill. '

Farolled bill S. 1857 would extend the statute of limitations for tribes’ claims arising from these
reports until Dccunbm 31,2005. The Dcpartment believes that enrolled bill S. 1857 would fully
address the wibes” legitimate statute of limitations concerns, and thus, obviate the need for the
appropriations lanzuage in the President’s oudget for FY 2003. The enrolled bill language is namrow in
scope, as opposed to the appropriations language, which has been interpreted to have revived claims
that had alrcady become time-barred before the such language was adopted. and has also been applied
~ to a wide range of claims beyond just tribal trust fund claims.

The Department of Justice has no objection to Executive approval of enrolled bill S, 1857, and
recommends that the President sign it. '

Sincerely,

Ptoty

Daniel J. Bryant v
Assistant Attomey General
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2d Session SENATE

TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF
- TRIBAL CLAIMS

- FEBRUARY 15, 2002.—Ordered to be printed

Mr. INOUYE, from the Committee on Indian Affairs,
submitted the following

REPORT

. [To accompany S. 1857]

The Committee on Indian Affairs, to which was referred the bill,
‘S. 1857, to encourage the negotiated settlement of tribal claims,
having considered the same, reports favorably thereon with an
amendment in the nature of a substitute, and recommends that the
bill as amended do pass. o '
’ - PURPOSE. -
- The purpose of S. 1857, as amended, is to address the possibility
that the statute of limitations is running or has run on legal claims
that Indian tribal governments may assert against the United -
States related to the management of tribal funds that are held in '
trust by the United States, as a result of reconciliation reports pro-
vided to the tribes by the Department of Interior in response to
§ 304 of the American Indian Trust Fund Management Reform Act
of 1994, P.L. 103-412 (October 25, 1994) (‘AITFMRA”). The bill
does not address issues relating to Individual Indian Money (“IIM”)
accounts. .

BACKGROUND

As a function of treaties and the course of dealings between the
United States and Indian tribes, the United States holds legal title
to lands held in trust for individual Indians as well as Indian tribal
governments. The revenues derived from trust lands are also held
in trust by the United States for the benefit of individual Indians
and tribal governments. -

In August of 2001, the U.S. General Accounting Office reported
to the Committee that an independent public accounting firm audit

98-010
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of Indian trust funds for fiscal year 2000 showed that the Depart-
ment of the Interior was maintaining approximately 1,400 accounts
for 315 Indian tribes with assets in excess of $2.6 billion, and over
260,000 individual Indian money (IIM) trust fund accounts with a
balance of $400 million as of September 30, 2000. '

Receipts are deposited. to these accounts primarily from land use
agreements, royalties on natural resource depletion, enterprises re-
lated to trust resources, judgment awards, settlement of Indian
claims, and investment income. However, the audit report noted
that reliance cannot be placed on the balances reflected in the trust
funds accounts until many tribal accounts are reconciled and/or re-
solved through nepotiation and settlement and class action litiga-
tion on behalf of the individual Indian money account holders is re--
solved (Cobell v. Babbitt, retitled Cobell v. Norton).

The Congress first established an Indian trust fund account rec- -
onciliation requirement in the Supplemental Appropriations Act of
1987 (P.L. 100-202) in response to tribal concerns that the Interior
Department had not consistently provided them with statements
on their account balances, that their trust fund accounts had never
been reconciled, and that the Department planned to contract with
a third party for the management of trust fund accounts. The origi-
nal provision required that the accounts be audited and reconciled
before the Department transferred the responsibility for managing
the trust funds to a third party. From 1990 to 1995, provisions in
the appropriations acts for the Department of the Interior added a
requirement that the accounts be reconciled to the earliest possible
date and that the Department obtain an independent. certification
of the reconciliation work.!

Meanwhile, recognizing that it would be unfair to allow the stat-
ute of limitations to run on claims until each account holder was
provided with an accounting, in 1991, the Department of the Inte-
rior Appropriations Act, P.L.- 101-512, included a provision stating
that: “the statute of limitations shall not commence to run on any
claim concerning losses to or mismanagement of trust funds until
the affected tribe or individual Indian has been furnished with the
accounting of such funds.” In the appropriations act for the fol-
lowing year, through the present, the provision was altered to refer
to “an accounting of such funds from which the beneficiary can de- .
termine whether there has been a loss.” ,

‘To address these requirements, the Department contracted with
two independent public accounting firms, one to reconcile the trust-
accounts and the other to conduct an independent certification that
the reconciliation resulted in the most complete reconciliation pos-
sible. Following a preliminary assessment in March of 1992 by the
Department’s reconciliation contractor, the Department decided to
have the contractor reconcile the tribal accounts for fiscal years
1973 through 1992 and to omit accounts for individual Indians
from the reconciliation project due to the potential lack 'of sup-
porting documents and the cost and level of effort that would be
needed to include them in the project. Later, the Department

1P.L. 101-121 (Department of the Interior and Related Agencies Appropriations Act 1990),
P.L. 101-512 (Department of the Interior and Related Agencies Appropriations Act 1991}, P.L. -
102-154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102-
381 (Department of the Interior and Related Agencies Appropriations Act 1993), P.L. 103-138
(Department of the Interior and Related Agencies Appropriations Act 1994),.P.L. 103-332 (De-
partment of the Interior and Related Agencies Appropriations Act 1995). -
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charged the Bureau of Indian Affairs with reconciling the tribal ac-
counts for fiscal year 1993 through 1995 to comply with the Amer-
ican Indian Trust Fund Management Reform Act’s requirement
that the Department provide ‘Indian tribes with reconciled account
statements as of September 30, 1995. ‘

- In-late 1995, the Department of Interior termmated the certifi-
cation contract with Coopers & Lybrand. According to the General
‘Accounting’ Office, however, even completing the process, as modi-
ﬁedd ‘Iinay not have prov1ded the assurances that Congress in-
tende '

- The certlﬁcatlon requirement - was unposed to obtain .
mdependent assurance of the accuracy and reliability of
the reconciled balances. After the certification contract was
awarded in September, 1993, BIA limited the scope of cer-
tification contract to ensure only that the reconciliation ef-

. fort was performed in accordance with the reconciliation
contract. Therefore the certification effort as designed did - -
not address whether the reconciliation provided as com-
plete an accounting as possible, and it would not, in our
view, have provided the additional assurance ongmally
contemplated 2

In January of 1996, the Department provided ‘a report package
to each tribe contammg the tribes’ reconciliation results, including -
unreconciled account statements with schedules of proposed adjust-
ments based on reconciliation project results for each year covered

by the reconciliation, and a transmittal letter that described the in- '

formation provided. During a February 1996 meeting at which In-
terior officials and the reconciliation contractor summarized the
reconciliation results, tribes raised questions about the adequacy
and reliability of the reconciliation results. The U.S. General Ac-
counting Office also reported shortcomings in the Interior Depart-
‘ment’s reconciliation project. [Financial Management: BIA’s Tribal
Trust Fund Account Reconc1hat10n Results (GAO/AIMD-96-63,
May 3, 1996)]

Many Indian tnbes beheve the Department has mismanaged

" their tribal trust fund accounts or have suffered losses to their un-

derlying trust lands and resources, and are accordingly contem-
plating the initiation of law suits against the United States seeking
a full accounting of the funds held by the United States on thelr
behalf.

‘Although it is not at all clear that the reconciliation reports at

issue did in fact provide tribes with notice sufficient to commence . :

the running of the statute of limitations, tribal governments would
not want to take the chance that their claims would be held to be”
time-barred, and would thus feel compelled to initiate legal action
in time to prevent the statute of limitations from being applied.
These legal actions initiated to preserve tribal claims will be filed
and have been filed in Federal courts across the country, thereby
" holding the potential for multiple adjudications with varying and

inconsistent results, -as well as potentlally exposing the United
States to 11ab111ty .

e

2GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996). V
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The Committee is concerned that filing of such claims could .

interfere with the opportunity for the United States and tribal gov-
ernments to pursue negotiations for the settlement of tribal ac-
counting or resource management claims. During the 105th Con-
gress, the Committee held a joint hearing with the House Com-
mittee on Resources to consider H.R. 3782, which would have es-
tablished a process for settling disputes regarding tribal trust fund
accounts. . 2 ; ;
. Since that joint hearing in July of 1998, the United States Dis-
- trict Court for the District of Columbia issued a ruling in Cobell
v. Babbitt, which was affirmed by the Court of Appeals as Cobell
v. Norton in February 2001. The appellate ruling explicitly recog-
- nizes the United States’ responsibility to provide an accounting for
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C.
§162a). The court’s ruling reaffirms the principle that the United
States’ responsibilities as trustee are not merely constrained to
those established in statutes. In addition, the court concluded that
“the 1994 Act [AITFMRA] reaffirms the government’s preexisting
- fiduciary duty to perform a complete historical accounting of trust

fund assets.” : ’ s

The Committee looks forward to working with the Administra-
" tion to develop a settlement process that is grounded in the Cobell
court’s sound reasoning. ,

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE ‘

Under the amendment approved by the Committee, the reconcili-
ation reports provided to Indian tribes beginning in January of
1996 will be deemed to have been received no earlier than Decem-
ber 31, 1999. As a result, even if the United States were to assert
.that a reconciliation report commenced the running of the.statute
of limitations, it would take until December 31, 2005 for a six-year
statute of limitations to run from the date the day the tribe was
deemed to have received the report. The Committee is- aware that
in some cases an Indian tribe may have received a report more
than six years before this bill is enacted into law, namely between
January 1996 and a date six years before the effective date of this
legislation. Even where this may have occurred, the Committee has -
received assurances that the United States will not assert a de-
fense that the statute of limitations has commenced to run at a
date other than the date the tribe is deemed by this legislation to
have received the report. ‘ ' S :

Both in testimony before the Committee by the Department’s As- -
sociate Solicitor for the Division of Indian Law and in discussions -
with other Departmental Officials, the Committee and Committee
staff, respectively, were assured that the Departments of Justice
‘and Interior were aware that asserting such a defense would frus-

trate the objectives of this legislation. Were such a defense to be -

asserted by the United States, it would compel an Indian tribe to
file its .claims immediately. Even if such an argument were to be
made, the committee is convinced that it has sufficiently addressed
this question to satisfy- even the most exacting standard for dem-
onstrating Congressional intent to effect what is arguably a retro-
active application of this bill as it applies to tribes that received
reconciliation reports six years or more before the effective date of
this- legislation. ‘ . .
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Subsection (b) of the amendment clarifies the Committee’s intent
in approving the amendment. Because of the Committee’s acute
concern that Indian tribes will be forced to immediately file claims
- to prevent the United States from asserting that the statute of lim-
itations has or will run on their claims for losses to or mismanage-
ment of their trust funds, the Committee has approved a bill which
addresses only this dlscrete issue. By including a “statement of
purpose,” the Committee memorializes this limited purpose within
the language of the provision itself. Because the purpose of S. 1857 -
is so limited, neither the bill nor Congress’ action in approving this

bill should be construed to favor any one of the competing interpre-.

tations of the provisions of appropriations acts which preclude the
statute of hmltatlons from commencmg to run until an Indian tribe
has received an “accounting” and/or “an accounting of such funds
{‘rom which the beneﬁcxary can deternune where there has been a
0SS

The Committee takes no position on whether the receipt of rec-
onciliation reports does in fact commence the running of a statute
of limitations on tribal claims against the United states related to
the United States’ management of tribal trust funds.

LEGISLATIVE HISTORY

S. 1857 was introduced on December 19, 2001, by Senator Ben
Nighthorse Campbell, for himself and Senator Daniel K. Inouye,
_and was referred.to the Committee on Indian Affairs. On February
7, 2002, the Committee held an hearing on S. 1857. At an open
busmess meeting on February 13, 2002, the Committee approved
an amendment to S. 1857 in the nature of.a substitute.

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE
In an open business session on February 13, 2002, the Com-

mittee on Indian Affairs, by a voice vote, adopted the amendment

in the nature of a substitute and ordered the bill favorably reported
to the Senate, with the recommendatlon that the Senate do pass
S. 1857 as reported

COST AND BUDGETARY CONSIDERATIONS |

At the time of ﬁlmg this report, the cost estimate of the Congres-
sional Budget Office on S. 1857 has not yet been received. Compli-
- ance with Senate Rule XXVI paragraph ll(a) is therefore impracti--
cable at this time.

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENT IN THE NATURE |
OF A SUBSTITUTE TO 8. 1857

Section (. 1) Settlement of tribal claims

Under the provisions of the American Indian Trust Fund Man-
agement Reform Act, the Department of the Interior was required
to provide Indian tribes with reconciliation reports and to report to
Congress on the status of its efforts.

Subsection (a) provides that notwithstanding any other pzovxsmn
of law, the date an Indian tribe received a reconciliation report is
deemed to be on December 31, 1999.

Subsection (b) is a statement of purpose for the b111 which mdx-
" cates that S. 1857, as dmended, is intended to facxhtate the vol-
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untary settlement of tribal claims and to enable Indian tribes to
forgo ‘the filing of claims against the United States for losses to or-
mxsmanagement of tribal trust funds.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate.requires that each report accompanying a bill evaluate the reg-
ulatory paperwork impact that would be incurred in carrying out

" the bill. The Committee believes that S. 1857 will have minimal

regulatory or paperwork impact.
EXECUTIVE COMMUNICATIONS

The testimony of the Associate Solicitor for Indian Affairs for the
Department of the Interior on S. 1857 is set forth below:

STATEMENT OF PHIL HOGEN, ASSOCIATE SOLICITOR, DIvI-
SION .OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Good morning, Mr. Chairman, and members of the Com-
mittee. My name is Phil Hogen. I am the Associate Solic-
itor for Indian Affairs at the Department of the Interior. -

- Thank you for the opportunity to present the Department
of the Interior’s views on S. 1857, and act “To Encourage
the Settlement of Tribal Claims.”

The Department supports the intent of S. 1857 although
we suggest clarifying changes in order to make the lan-
guage of the bill consistent with the intent. S. 1857 at-
tempts to establish a date certain on whic¢h the statute of
limitations would commence to run on claims concerning
alleged losses to or mismanagement of tribal trust funds.
The bill seeks to provide the Tribes and the Government
with additional time to address and determine a process to
encourage and facilitate the resolution. of tribal trust fund
mismanagement claims based on the results of the Arthur
Andersen reconciliation reports that were provided to the
Tribes in 1996. The proposed legislation would also provide-

Tribes that have already filed litigation with a sufficient -
basis to obtain a stay of their pending claims, until the
Tribes and the Department have had further opportunity
to engage in attempts to resolve those claims, before re- -
sorting to what will almost certainly be expensive and bur-
densome litigation for both sides. We support this ap- -
proach, but recommended the following changes: -

With respect to subsection (a), we recommend that the
language be amended to state as Tollows: '

(a) IN GENERAL.—Solely for -purposes of pro-
viding an opportunity to explore the settlement of
tribal claims, the statute of limitations shall be
tolled through September 30, 2003, for any claim
not already time-barred concerning losses to .or
mismanagement of tribal trust funds.

This recommended change would obviate the need for the
language currently found in subsection (b) of the bill. As
such we recommend that subsectlon (b) be deleted
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Once again, I would like to thank you for the oppor-
tunity to testify on this legislation. I would be pleased to
answer any questions you may have. -

CHANGES IN EXISTING LAW

In comphance with subsection 12 of rule XXVI of the Standing
" Rules of the Senate, the Committee notes that the amendment in

the nature of a substitute to S. 1857 will not effect any changes in
existing law. ‘ .

O
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March 11, 2002

The Honoxabk Mitchell E. Damels
Director : : .
Office of Managemem and Budget
Washington. D.C. 20503

- Dear Mr. Danicls:

- In compliance with vourrequest, the Department of Justice has examined a facsimile of enrolled
~ bill S. 1857, a bill 1o encourage the negotiated settlement of tribai claims. This bill would establish
“December 31. 1999, as the date on which Indian tribes are decmed to have received a recenciliation
report for purposes of app >mg a statutes of limitations. The Department of Justice has no objection to
this bill. : ‘

Enrolied bill S. 1857 would extend the statute of limitations for tribes’ claims arising from these
reports until December 31,2005, The Department believes that enrolled bill S. 1857 would fully
address the tribes” legitimate statute of limitations concerns, and thus, obviate the need for the
- appropriations language in the President’s budzet for FY 2003, The enrolled bill language 1s narow in .
~scope, as opposcd to the appropriations language, which has been interpreted to have revived claims

that had alrcady become time-barred before the such | anguage \was 4dopted and has also been applu.d
to a wide range ofc aims be) ond;ust tribal trust fund claims. - :

L

- The qu'tment of Justicc has no obju.non to L\ecutn e approval of emolled bill S. 1857, and
recommends that Ihe President sign it. ‘

Sincerelv

Dann.l J Bryant
- Assistant Attomey Genexal

i
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{- REPORT

107TH CONGRESS
107-138

- 2d Session SENATE -

TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF-
- TRIBAL CLAIMS

FEBRUARY 15, 2002.—Ordered to be printed

Mr. INOUYE, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 1857}

The Committee on Indian Affairs, to which was referred the bill,
S. 1857, to encourage the negotiated settlement of tribal claims,
having considered the same, reports favorably thereon with an
amendment in the nature of a substitute, and recommends that the
bill as amended do pass.

PURPOSE

The purpose of S. 1857, as amended, is to address the possibility
that the statute of limitations is running or has run on legal claims
that Indian tribal governments may assert against the United
States related to the management of tribal funds that are held in
trust by the United States, as a result of reconciliation reports pro- -
vided to the tribes by the Department of Interior in response to
§304 of the American Indian Trust Fund Management Reform Act

- of 1994, P.L. 103412 (October 25, 1994) (“AITFMRA”). The bill

does not address issues relating to Individual Indian Money (“IIM™)
accounts

BACKGROUND

As a function of treaties and the course of dealings between the

United States and Indian tribes, the United States holds legal title - '
to lands held in trust for individual Indians as well as Indian tribal

governments. The revenues derived from trust lands are also held -
in trust by the United States for the benefit of individual Indians
and tribal governments.

In -August of 2001, the U.S. General Accountlng Office reported
to the Committee that an independent public accounting firra audit

99-010
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- of Indian trust funds for fiscal year 2000 showed that the Depart-
ment of the Interior was maintaining approximately 1,400 accounts
for 315 Indian tribes with assets in excess of $2.6 billion, and over .
260,000 individual Indian money (IIM) trust fund accounts with a
Dbalance of $400 million as of September 30, 2000.

Receipts are deposited to these accounts primarily from land use.
agreements, royalties on natural resource depletion, enterprises re-:
lated to trust resources, judgment awards, settlement of Indian
claims, and investment income. However, the audit report noted
that reliance cannot be placed on the balances reflected in the trust
funds accounts until many tribal accounts are reconciled and/or re-
solved through negotiation and settlement and class action litiga-
tion on behalf of the individual Indian money account holders is re-
solved (Cobell v. Babbitt, retitled Cobell v. Norton). . -

The Congress first established an Indian trust fund account rec-
onciliation requirement in the Supplemental Appropriations Act of
1987 (P.L. 100-202) in response to tribal concerns that the Interior
Department had not consistently provided them with statements
.on their account balances, that their trust fund accounts had never
been reconciled, and that the Department planned to contract with -
a third party for the management of trust fund accounts. The origi-
nal provision required that the accounts be audited and reconciled
before the Department transferred the responsibility for managing
the trust funds to a third party. From 1990 to 1995, provisions in
the appropriations acts for the Department of the Interior added a
requirement. that the accounts be-reconciled to the earliest possible
date and that the Department obtain an independent certification
of the reconciliation work.! : B .

Meanwhile, recognizing that it would be unfair to allow the stat-
ute of limitations to run on claims until each account holder was
provided with an accounting, in 1991, the Department of the Inte- - .
rior Appropriations Act, P.L. 101-512; included a provision stating .
that: “the statute of limitations shall not commence to run on any
claim concerning losses to or mismanagement of trust funds until -
the affected tribe or individual Indian has been furnished with the
accounting of such funds.” In the appropriations act for the fol-
lowing year, through the present, the provision was-altered to refer
to “an accounting of such funds from which the beneficiary can de- -

" termine whether there has been a loss.” - R

To address these requirements, the Department contracted with
two independent public accounting firms, one to reconcile the trust-
accounts and the other to conduct an independent certification that
the reconciliation resulted in the most complete reconciliation pos- -
sible. Following a preliminary assessment in March of 1992 by the
Department’s reconciliation contractor, the Department decided to
have the contractor reconcile the tribal accounts for fiscal years
1973 through 1992 and to omit accounts for individual Indians .
from the reconciliation  project due to the potential lack of sup-
porting ‘documents and the cost and-level of effort that would be
needed to .include them in the project. Later, the Department -

1P.L. 101-121 (Department of the Interior and Related Agencies Appropriations' Act 1990),
P.L. 101-512 (Department of the Interior and Related Agencies Appropriations Act 1991}, P.L.
102~154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102—
381 (Department of the Interior and Related Agencies' Appropriations Act 1993), P.L. 103<138 -
(Department of the Interior and Related Agencies Appropriations Act 1994), P.L. 103--332 (De-
partmerit of the Interior and Related Agencies Appropriations Act 1995). . ’
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charged the Bureau of Indian Affairs with reconciling the tribal ac- -
counts for fiscal year 1993 through 1995 to comply with the Amer-
ican Indian Trust Fund Management Reform Act's requirement
that the Department provide Indian tribes with reconc1led account .
statements as of September 30, 1995.

In late 1995, the Department of Interior termmated the certifi-
cation contract with Coopers & Lybrand. According to the General
Accounting Office, however, even completing the process, as modi-
ﬁedd cxlnay not have prov1ded the assurances that Congress in-
tende

The certification: requirement was unposed to obtam »

independent  assurance of the accuracy and reliability of

- the reconciled balances. After the certification contract was

. awarded in September, 1993, BIA limited the scope of cer-
tification contract to ensure only that the reconciliation ef-
fort was performed in accordance with the reconciliation
contract. Therefore the certification effort as designed did
not address  whether the reconciliation provided as com--
‘plete an accounting as possible, and it would not, in our
view, have provided the additional assurance orlgmally
contemplated 2

In January of 1996, the Department prov1ded a report package
to each tribe containing the tribes’ reconciliation results, including
unreconciled account:statements with schedules of proposed adjust-
ments based on reconciliation project results for each year covered
by the reconciliation, and a transmittal letter that. described the in-
formation provided. During a February 1996 meeting at which In-
terior officials and the reconciliation contractor summarized the
reconciliation results, tribes raised questions about the adequacy
and reliability of the reconciliation results. The U.S. General Ac-
counting Office also reported shortcomings in the Interior Depart-
ment’s reconciliation ‘project. [Financial Management: BIA’s. Tribal
Trust Fund Account Reconc111at10n Results (GAO/AIMD-96-63,
May 3, 1996)] ;
: Many Indian tribes beheve the Department has mlsmanaged'

their tribal trust fund accounts or have suffered losses to their un-
derlying trust lands and resources, and ‘are accordingly contem- .
" plating the initiation of law suits against the. United States seeking
a fualll accounting of the funds held by the Umted States on thelr‘
behalf,

Although it is not at all clear that the reconciliation reports at
issue did in fact provide tribes with notice sufficient to commence
. ‘the running of the statute of limitations, tribal governments would

_not want to take the chance that their claims would be held to be
time-barred,. and would thus feel compelled to initidte legal action
in time to prevent the statute of limitations from being applied.

. These legal actions initiated to preserve tribal claims will be filed

and have been filed in Federal courts across the country, thereby
holding the potential for muitiple adjudications with varying and
inconsistent results, as well as potentlally exposing the Umted
States to hablhty : ‘

2GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996).
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The Comm1ttee is concemed that ﬁhng of such claims could
interfere with the opportunity for the United States and tribal gov- -
ernments to pursue negotiations for the settlement of tribal ac-
counting or resource management claims. During the 105th Con-
gress, the Committee held a joint hearing with the House Com- '
.mittee on Resources to consider H.R. 3782, which would have es-
tablished a process for settling dlsputes regardmg tribal trust fund
accounts.

Since that Jomt hearing .in July of 1998, the United States Dis-
trict. Court for the District of Columbia issued a ruling in Cobell
v. Babbitt, which was affirmed by the Court of Appeals as Cobell
v. Norton in February 2001. The appellate ruling explicitly recog-
nizes the United States’ responsibility to provide an accounting for
.-all funds depos1ted pursuant to the Act of June 24, 1938 (25 U.S.C.
§162a). The court’s ruling reaffirms the pnncxple that the United
States’ responsibilities as trustee .are not merely constrained to
those established in statutes. In addition, .the court concluded that
“the 1994 Act [AITFMRA] reaffirms the government’s preexisting
fiduciary duty to perform a complete hJstoncal accountmg of trust
fund assets.”

The Committee looks forward to working Wlth the Admmxstra- :
tion to develop a settlement process that is grounded in the Cobell
“court’s sound reasoning. o

* - SUMMARY OF THE AMENDMENT- IN THE .NATURE‘ OF A SUBSTITUTE

" Under the amendment approved by the Committee, the reconcili-
-ation reports provided to Indian tribes beginning in January of
1996 will be deemed to have been received no earlier than Decem- .
ber 31, 1999. As a result, even if the United States were to assert
that a reconciliation report- commenced the running of the statute
of limitations, it would take until December 31, 2005 for a six-year
. statute of limitations to run from the date the day the tribe was
" deemed to have received the report. The Committee is aware that
in some cases an Indian tribe may have received-a report._more
than six years before this bill is enacted into law, namely between .
January 1996 and a date six years before the effective date of this -
legislation. Even where this may have occurred, the Committee has -
received assurances that the United States will not assert a de- -
fense that the statute of limitations has commenced to run at a
date other than the date the tribe is deemed by th1s legislation to
have received.the report. :

Both in testimony before the Committee by the Department’s As-

sociate Solicitor for the Division of Indian Law and in discussions

with other Departmental Officials, the Committee and Committee
“staff, respectively, were assured- that the Departments of Justice
and Interior were aware that asserting such a defense would frus- .
trate the objectives of this legislation. Were such a defense to be
asserted by the United States, it would compel an Indian tribe to
file its claims 1mmed1ately Even if such an argument ‘were to be
made, the -committee is convinced that it has sufficiently addressed
this questlon to satisfy even the most exacting standard for dem-

onstrating Congressional intent to effect what i1s arguably a retro- ‘

active application of this bill as it applies to tribes that received
reconciliation reports six years or more before the effectlve date of
this legislation.’ ' :
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Subsection (b) of the amendment clarifies the Committee’s intent
in approving the amendment. Because of the Committee’s acute
concern that Indian tribes will be forced to immediately file claims
to prevent the United States from asserting that the statute of lim-
itations has or will run on their claims for losses to or mismanage-
ment of their trust funds, the Committee has approved a bill which
addresses only this discrete issue. By including a “statement of
purpose,” the Committee memorializes this limited purpose within
the language of the provision itself. Because the purpose of S. 1857
is so limited, neither the bill nor Congress’ action in approving this
bill should be construed to favor any one of the competing interpre-
tations of the provisions of appropriations acts which preclude the -
statute. of limitatlons from commencmg to run until an Indian tribe
has received an “accounting” and/or “an accounting -of such funds
from which the beneficiary can determme where there has been a
loss.”

The Committee takes no position on whether the receipt of rec-
onciliation reports does in fact commence the running of a statute
of limitations on tribal claims against the United states related to
the United States management of tribal trust funds.

LEGISLATIVE HISTORY

S. 1857 was introduced on December 19, 2001, by Senator Ben
Nighthorse Campbell, for himself and Senator Daniel K. Inouye,
and was referred to the Committee on Indian Affairs. On February -
7, 2002, the .Committee held an hearing on S. 1857. At .an open
business meeting on February 13, 2002, the Committee approved
an amendment to S. 1857 in the nature of a substitute.

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE

In an open business session on February 13, 2002, the Com-
mittee on Indian Affairs, by a voice vote, adopted the amendment

"~ in the nature of a substitute and ordered the bill favorably reported

to the Senate, with the recommendation that the Senate do pass
- S. 1857 as reported

COST AND BUDGETARY CONSIDERATIONS

At the time of filing thls report, the cost estimate of the Congres-
sional Budget Office on S. 1857 has not yet been received. Compli-
-ance with Senate Rule XXVI, paragraph 11(a) is therefore impracti-
cable at this time. :

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENT IN THE NATURE
OF A SUBSTITUTE TO 8. 1857

,Sectlon ( 1). Settlement of tribal claims

Under the provisions of the American Indian Trust Fund Man-
agement Reform Act, the Department of the Interior was required -
to provide Indian tribes with reconc1hat10n reports and to report to
Congress on the status of its efforts.

Subsection (a) provides that notmthstandmg any other provision
of law, the date an Indian tribe received a reconcﬂlatlon report is
deemed to be on December 31, 1999.

' Subsection (b) is a statement of purpose for the bill, which. indi-
" cates that S 1857, as amended, is mtended to facﬂltate the vol-
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unfary settlement of tribal claims and to enable Indian tribes ‘to

forgo the filing of claims against the United States for losses to or "

- mlsmanagement of tribal trust funds

'REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen- ‘
ate.requires that each report accompanying a bill evaluate the reg-
ulatory paperwork impact that would be incurred in carrying out

* the bill, The Committee believes that S. 1857 will have minima}

regulatory or paperwork impact. ‘
EXECUTIVE COMMUNICATIONS

The testxmony of the Associate Solicitor for Indian Aﬁ"alrs for the
Department of the Interior on S. 1857 is set forth below:

' STATEMENT OF PHIL HOGEN, ASSOCIATE SOLICITOR, DIvi-
SION. OF INDIAN AFFAIRS, DEPARTMENT OoF 'I‘HE INTERIOR

Good morrung, Mr. Chairman, and members of the Com-
mittee.” My name is Phil Hogen I am the Associate Solic- -
itor for Indian Affairs at the Department of the Interior.
Thank you for the opportunity to present the Department
of the Interior’s views on S. 1857, and act “To Encourage:
the Settlement of Tribal Claims.” =~ -

The Department supports the intent of S. 1857 although
we suggest clarifying changes in order. to make the lan-
guage of the bill consistent with the intent. S. 1857 at-
tempts to establish a date certain on which the’statute -of
limitations would commence to run .on claims concerning
alleged losses to or mismanagement of tribal trust funds.
The bill seeks ‘to provide the Tribes and the Government -

. with additional time to address and determine a process to
~ encourage and facilitate the resolution of tribal trust fund
" mismanagement claims based on the results of the Arthur
Andersen reconciliation reports that were. provided to the
Tribes in 1996. The proposed legislation would also provide
Tribes that have already filed litigation with a sufficient"
basis to obtain a stay of their pending claims, until the
Tribes and the Department have had further opportunity .
to engage in attempts to resolve those claims, before re- .
" 'sorting to what will almost certainly be expensive and bur-
densome litigation for both sides.” We support this ap- .
proach, but recommended the following changes: . . e

With respect to subsection (a), we recommend that the

language be amended to state as Tollows: -

(a) ' IN GENERAL.—Solely for purposes of pro-
viding an:opportunity to explore the settlement of -
tribal claims, the statute of limitations shall be

~ tolled through September 30, 2003, for any claim
not already time-barred concerning losses to .or
mismanagement of tribal trust funds.

This recommended change would obviate the need for the -
language currently found in subsection (b) of the bill. As.
~ such, we recommend that subsection (b) be deleted.




; :
Once again, I would like. to thank you for ‘the oppor-

tunity to testify on this legislation. 1 would be pleased to
answer any questlons you may have.

CH.ANGES IN EXISTING LAW

In compliance with subsection ‘12 of rule XXVI of the Standmg
Rules of the Senate, the Committee notes that the amendment in
the nature of a substltute to S. 1857 will not effect any changes in
existing law. : ( - ,

-

N )
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{‘ REPORT

107TH CONGRESS
107-138

2d Session SENATE‘ .

TO ENCOURAGE THE NEGOTIA'I‘ED SETTLEMENT OF
TRIBAL CLAIMS

FEBRUARY 15, 2002.—Ordered to be printed

Mr. INOUYE, from the Committee on Indian Affairs,
~ submitted the, following

REPORT

- [To accompany S. 1857]

‘The Committee on Indian-Affairs, to' which was referred the bill,
S. 1857, to encourage the negotlated settlement of tribal c]alms
having considered the same, reports. favorably thereon with an
amendment in the nature of a substltute and recommends ‘that the
bill as amended do pass.

PURPOSE

The purpose of S. 1857 as amended, is to address the poss1b111ty
that the statute of limitations is running or has run onlegal claims
"that Indian tribal governments may assert against..the United
States related to the management of tribal funds that are held in
trust by the United States, as a result of reconciliation reports pro-
vided to the tribes by the Department of Interior in response to
§304 of the American Indian Trust Fund Management Reform Act
of 1994, P.L. 103-412 (October 25, 1994) (“AITFMRA”). The bill
does not address i issues relatmg to Individual Indian Money (“IIM”)
accounts, .

BACKGROUND )

As a function of treaties and the course of dealings between the
United States and Indian tribes, the United States holds legal title
to lands held in trust for individual Indians as well as Indian tribal
governments. The revenues derived from trust lands are also held
in trust by the United States for the benefit of individual Indians
and tribal governments.

In August of 2001, the U.S. General Accountlng Office reported
* to the Committee that an 1ndependent pubhc accountmg firm audit

99—010 '
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of Indian trust funds for fiscal year 2000 showed that the Depart-
ment of the Interior was maintaining approximately 1,400 accounts
for 315 Indian tribes with assets in excess of $2.6 billion, and over
260,000 individual Indian money (IIM) trust fund accounts with a
balance of $400 million as of September 30, 2000.

Receipts are deposited to these accounts primarily from land use
agreements, royalties on natural resource depletion, enterprises re-
lated to trust resources, judgment awards, settlement of Indian
claims, and investment income. However, the audit report noted
that reliance cannot be placed on the balances reflected in the trust
funds accounts until many tribal accounts are reconciled and/or re-
solved through negotiation and settlement and class action litiga-
tion on behalf of the individual Indian money account holders is re-
solved (Cobell v. Babbitt, retitled Cobell v. Norton).

The Congress first established an Indian trust fund account rec-
onciliation requirement in the Supplemental Appropriations Act of
1987 (P.L. 100-202) in response to tribal concerns that the Interior
Department had not consistently provided them with statements
on their account balances, that their trust fund accounts had never
been reconciled, and that the Department planned to contract with
a third party for the management of trust fund accounts. The origi-
nal provision required that the accounts be audited and reconciled
before the Department transferred the responsibility for managing
the trust funds to a third party. From 1990 to 1995, provisions in
the appropriations acts for the Department of the Interior added a
requirement that the accounts be reconciled to the earliest possible
date and that the Department obtain an independent certification
of the reconciliation work.!

Meanwhile, recognizing that it would be unfair to allow the stat-
ute of limitations to run on claims until each account holder was
provided with an accounting, in 1991, the Department of the Inte-
rior Appropriations Act, P.L. 101-512, included a provision stating
that: “the statute of limitations shall not commence to run on any
claim concerning losses to or mismanagement of trust funds until
the affected tribe or individual Indian has been furnished with the
accounting of such funds.” In the appropriations act for the fol-
lowing year, through the present, the provision was altered to refer
to “an accounting of such funds from which the beneficiary can de-
termine whether there has been a loss.”

To address these requirements, the Department contracted with
two independent public accounting firms, one to reconcile the trust
accounts and the other to conduct an independent certification that
the reconciliation resulted in the most complete reconciliation pos-
sible. Following a preliminary assessment in March of 1992 by the
Department’s reconciliation contractor, the Department decided to
have the contractor reconcile the tribal accounts for fiscal years
1973 through 1992 and to omit accounts for individual Indians
from the reconciliation project due to the potential lack of sup-
porting documents and the cost and level of effort that would be
needed to include them in the project. Later, the Department

1P.L. 101-121 (Department of the Interior and Related Agencies Appropriations Act 1990),
P.L. 101-512 (Department of the Interior and Related Agencies Appropriations Act 1991), P.L.
102-154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102-
381 (Department of the Interior and Related Agencies Appropriations Act 1993), P.L. 103-138
(Department of the Interior and Related Agencies Appropriations Act 1994), P.L. 103-332 (De-
partment of the Interior and Related Agencies Appropriations Act 1995). .
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charged the Bureau of Indian Affairs with reconciling the tribal ac-
counts for fiscal year 1993 through 1995 to comply with the Amer-
ican Indian Trust Fund Management Reform Act’s requirement
that the Department provide Indian tribes with reconciled account
statements as of September 30, 1995.

In late 1995, the Department of Interior terminated the certifi-
cation contract with Coopers & Lybrand. According to the General
Accounting Office, however, even completing the process, as modi-
fied, may not have provided the assurances that Congress in-
tended. ‘ :

The certification requirement was imposed to obtain
independent assurance of the accuracy and reliability of
the reconciled balances. After the certification contract was
awarded in September, 1993, BIA limited the scope of cer-
tification contract to ensure only that the reconciliation ef-
fort was performed in accordance with the reconciliation
contract. Therefore the certification effort as designed did
not address whether the reconciliation provided as com-
plete an accounting as possible, and it would not, in our
view, have provided the additional assurance originally
contemplated.?

In January of 1996, the Department provided a report package
to each tribe containing the tribes’ reconciliation results, including
unreconciled account statements with schedules of proposed adjust-
ments based on reconciliation project results for each year covered
by the reconciliation, and a transmittal letter that described the in-
formation provided. During a February 1996 meeting at which In-
terior officials and the reconciliation contractor summarized the
reconciliation results, tribes raised questions about the adequacy
and reliability of the reconciliation results. The U.S. General Ac-
counting Office also reported shortcomings in the Interior Depart-
ment’s reconciliation project. [Financial Management: BIA’s Tribal
Trust Fund Account Reconciliation ' Results (GAO/AIMD-96-63,
May 3, 1996)]

Many Indian tribes believe the Department has mismanaged
their tribal trust fund accounts or have suffered losses to their un-
derlying trust lands and resources, and are accordingly contem-
plating the initiation of law suits against the United States seeking
a full accounting of the funds held by the United States on their
behalf.

Although it is not at all clear that the reconciliation reports at
issue did in fact provide tribes with notice sufficient to commence
the running of the statute of limitations, tribal governments would
not want to take the chance that their claims would be held to be
time-barred, and would thus feel compelled to initiate legal action
in time to prevent the statute of limitations from being applied.
These legal actions initiated to preserve tribal claims will be filed
and have been filed in Federal courts across the country, thereby
~ holding the potential for multiple adjudications with varying and
inconsistent results, as well as potentially exposing the United
States to liability.

2GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996).
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The Committee is concerned that filing -of such claims could

interfere with the opportunity for the United States and tribal gov-

ernments. to pursue negotiations for the settlement of tribal ac-
counting or resource management claims. During the 105th Con-
gress, the Committee held a joint hearing with the House Com-
mittee on Resources to consider H.R. 3782, which would have es-
tablished a process.for settling disputes regardmg tribal trust fund
accounts.

Since that joint heanng in' July of 1998, the United States Dls-
trlct Court for the District of Columbia issued a ruling in Cobell
v. Babbitt, which was affirmed by the Court of Appeals as Cobell
v. Nortorn in February 2001. The appellate ruling explicitly recog-
nizes the United States’ responsibility to provide an accounting for
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C.
§ 162a). The court’s ruling reaffirms the pnnc1ple that the United
States’ responsibilities as trustee are not merely constrained to
those established in statutes. In addition, the court concluded that
“the 1994 Act [AITFMRA] reaffirms the government’s preexisting
fiduciary duty to perform a complete historical accounting of trust
fund assets.”

The Committee looks forward to working with the Administra-
tion to develop a settlement process that is grounded in the Fobell
court’s sound reasoning.

- SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE

Under the amendment approved-by the Committee, the reconcili-
ation reports provided to Indian tribes beginning in January of
1996 will be deemed to have been received no earlier than Decem-
ber 31, 1999. As a result, even if the United States were to assert
that a reconciliation report commenced the running of the statute
of limitations, it would take until December 31, 2005 for a six-year

statute of limitations to run from the date the day the tribe was

deemed to have received the report. The Committee is aware that
in some cases an Indian tribe may have received a report more
than six years before this bill is enacted into law, namely between
January 1996 and a date six years before the effective date of this
legislation. Even where this may have oceurred, the Committee has
received assurances that the United States will not assert a de-
fense that the statute of limitations has commenced to run at a
date other than the date the tribe is deemed by this legislation to
have received the report.

Both in testimony before the Committee by the Department’s As-
sociate Solicitor for the Division of Indian Law and in discussions
with other Departmental Officials, the Committee and Committee
staff, respectively, were assured that the Departments of Justice
. and Interior were aware that asserting such a defense would frus-

trate the objectives of this legislation. Were such a defense to be
asserted by the United States, it would compel an Indian tribe to
file its claims immediately. Even if such an argument were to be
made, the committee is convinced that it has sufficiently addressed

this question to satisfy even the most exacting standard for dem-

onstrating Congressional ‘intent to effect what is arguably a retro-
active application of this bill as it applies to tribes that received
reconciliation reports six years or more before the effective date of
this leglslatlon ,
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Subsection (b) of the amendment clarifies the Committee’s intent
in approving the amendment. Because of the Committee’s acute
concern that Indian tribes will be forced to immediately file claims
to prevent the United States from asserting that the statute of lim- -
itations has or will run on their claims for losses to or mismanage-
ment of their trust funds, the Committee has approved a bill which
addresses only this ‘dlscrete issue. By including a “statement of
purpose,” the Committee memorializes this limited purpose within
the language of the provision itself. Because the purpose of S. 1857
is so limited, neither the bill nor Congress’ action in approving this
bill should be construed to favor any one of the competing interpre-
tations of the provisions of appropriations acts which preclude the
statute of limitations from commencing'to run until an Indian tribe
has received an “accounting” and/or “an accounting of such funds
from which the beneficiary can determine where there has been a
loss.”

The Committee takes no position on whether the receipt of rec-
onciliation reports does in fact commence the running of a statute
of limitations on tribal claims against the United states related to
the United States’ management of tribal trust funds.

LEGISLATIVE HISTORY

S. 1857 was introduced on December 19, 2001, by Senator Ben
Nighthorse Campbell, for himself and Senator Daniel K. Inouye,
and was referred to the Committee on Indian Affairs. On February
7, 2002, the Committee held an hearing on S. 1857. At an open
business meeting on February 13, 2002, the Committee approved
an amendment to S. 1857 in the nature of a substltute

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE

In an open business session on February 13, 2002, the Com-
mittee on Indian Affairs, by a voice vote, adopted the amendment
in the nature of a substitute and ordered the bill favorably reported
to the Senate, with the recommendation that the Senate do pass
S. 1857 as reported :

COST AND BUDGETARY CONSIDERATIONS

At the time of filing this report, the cost estimate of the Congres-
sional Budget Office on S. 1857 has not yet been received. Compli-
ance with Senate Rule XXVI, paragraph 11(a) is therefore impracti-
cable at this time. , :

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENT IN THE NATURE
OF A SUBSTITUTE TO 8. 1857

Section (1). Settlement of tribal claims

Under the provisions of the American Indian Trust Fund Man-.
agement Reform Act, the Department of the Interior was required
to provide Indian tribes with reconciliation reports and to report to
Congress on the status of its efforts.

Subsection (a) provides that notwithstanding any other provision
of law, the date an Indian tribe received a reconciliation report is
deemed to be on December 31, 1999.

Subsection (b) is a statement of purpose for the bill, which indi-
' cates that S. 1857, as amended, is intended to facilitate the vol-
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uhtary settlement of tribal claims and to enable Indian tﬁbes to
forgo the filing of claims against the United States for losses to or
mismanagement of tribal trust funds.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate requires that each report accompanying a bill evaluate the reg-
ulatory paperwork impact that'would be incurred in carrying out
the bill. The Committee believes that S. 1857 will have minimal
regulatory or paperwork impact.

EXECUTIVE COMMUNICATIONS

The testimony of the Associate Solicitor for Indian Affairs for the
Department of the Interior on S. 1857 is set forth below:

STATEMENT OF PHIL HOGEN, ASSOCIATE SOLICITOR, DIVI-
SION OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Good morning, Mr. Chairman, and members of the Com-
mittee. My name is Phil Hogen I am the Associate Solic-
itor for Indian Affairs at the Department of the Interior.
Thank you for the opportunity to present the Department
of the Interior’s views on S. 1857, and act “T'o Encourage
the Settlement of Tribal Claims.”

The Department supports the intent of S. 1857, although
we suggest clarifying changes in order to make the lan-
guage of the bill consistent with the intent. S. 1857 at-
tempts to establish a date certain on which the statute of
limitations would commence to run on claims concerning
alleged losses to or mismanagement of tribal trust funds.
The bill seeks to provide the Tribes and.the Government
with additional time to address and determine a process to
encourage and facilitate the resolution of tribal trust fund
mismanagement claims based on the results of the Arthur
Andersen reconciliation reports that were provided to the
Tribes in 1996. The proposed legislation would also provide
Tribes that have already filed litigation with a sufficient
basis to obtain a stay of their pending claims, until the
Tribes and the Department have had further opportunlty
to engage in attempts to resolve those claims, before re-
sorting to what will almost certainly be expensive and bur-
densome litigation for both sides. We support this ap-
proach, but recommended the following changes:

With respect to subsection (a), we recommend that the
language be amended to state as follows:

(a) IN GENERAL.—Solely for purposes of pro-
viding an opportunity to explore the settlement of
tribal claims, the statute of limitations shall be
tolled through September 30, 2003, for any claim
not already time-barred concerning losses to or
mismanagement of tribal trust funds.

This recommended change would obviate the need for the
language currently found in subsection (b) of the bill. As
such, we recommend that subsection (b) be deleted.
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Once again, 1 would like to thank you for the oppor-
tunity to testify on this legislation. I would be pleased to
answer any questions you may have.

CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXVI of the Standing
Rules of the Senate, the Committee notes that the amendment in
the nature. of a substitute to S. 1857 will not effect any changes in
existing law. ‘ R

O
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~AT THE SECOND. SESSION

_ Begun'a‘nd held at the City of Washington on Wedue.‘sda'y,
the twenty-third day of January; two thousand and two

an Act

To enéourage the negotiated settlement of tribal claims.

Be lt enacted by the Senate and House of Representatwes of

the United States of Americain Congress assembled, .
SECTION 1. SETTLEMENT OF TRIBAL CLAIMS
(a) IN GENERAL.—Notwithstanding any other provision of law

for -purposes of determining the date on which an Indian tribe

_received a reconciliation report for purposes of ‘applying a statute
of limitations, any such report provided to or received by an Indian -

tribe- in response to section 304 of the American Indian Trust

Fund Management Reform Act of 1994 (25 U.S.C. 4044) shall be

deemed to have been recelved by the Ind1an tr1be on- December
31, 1999.
(b) STATEMENT OF PURPOSE. —Subsectlon (a) is solely intended

to provide recipients of reconciliation reports with the opportunity -
" to postpone the filing of claims, or to facilitate the voluntary dis-

missal of claims, to encourage settlement negotlatlons with - the
Umted States.

Speaker of the House of Representatives.

Vzce Preszdent of the Unzted States and
PreSLdent of the Senate :
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