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WHITE HOUSESTAFFING MEMORANDUM 
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ENROLLED BILL S.1857 -TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF· 
Subject: TRl~AL CLAIMS 

ACTION FYI ·ACTION FYI 
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WEDNES'DAY, MARCH 13, 2002, WITH A CC TO THE STAFF SECRETARY. THANK YOU .. 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 
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The Hoi1orabk Mitchell£. Daniels 
Director 
Office of Management and Bttdget 
Washington. D .. C. 20503 

Dear Mr. Daniels: 

ll.S. Department of Justice 

Office of Legislative Affairs 

Wnshin~1011. D C.2053n 

Mar ch 11: , 2 0 0 2 

ln compliance with your re.quest, the Department of Justice has exarnined a facsimile 01 .. enrolled 
bill S. 1857. a bill to encourage the ncgotiat~d settlement of tribal claims. This bill \\.-ould establish 
Decembe: Jl. 1 CJ99, as the date on which Tnd1an tribes are deemed to have received a reconciliation 
report for purposes ofappl)·inga statutes ()f limitations. The Department of Justice has no objection to 
Lhis bill. 

F.nrnlied bill S. l 857 would extend the statute oflimttmion.s for tribes' daims arising from these 
. reports tmLil Deccmbcr.31, 2005. The Department believes thatenrolled bill S. 1857 \vould fully . 
address the tribes· legitimate statute of limitations concerns, and thus, obviate the need for the 
appropriations language in the President's budget for FY 2003. The emolled bill languai;e is na1'row iii 
scope, as opposd to the appropriations language, which has been intt:rpreted lo have revived claims 
that had already become time-barred before the such language \.VCJS adopted. and has also been applied 
to av.-ide range ofclaims beyond just tribal lrust fund claims. 

The: Department of Justice has no objection to Executive approval of enrolled biU S. 1857, and · .. 
recommends that the President sign it. 

Sincerely, 

D.anid J. Bryant 
Assistant Attorney General 
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I 107TH CONGRESS } 

2d Session SENATE 

Calendar No. 316 

{ REPORT 

107-138 

TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF 
TRIBAL CLAIMS 

FEBRUARY 15, 2002.-0rdered to be prin4!d 

Mr. INOlNE, from the Committee on Indian Affairs, 
submitted the following 

REPORT 

[To accompany S. 1857) 

The Committee on Indian Affairs, to which was referred the bill, 
S. 1857, to encourage the negotiated settlement of tribal claims, 
having considered the same, reports favorably thereon with an 
amendment in the nature ofa substitute, and recommends that the 
bill as amended do pass. 

PURPOSE 

The purpose of S. 1857, as amended, is to address the possibility 
that the statute of limitations is running or has run on legal claims 
that Indian tribal governments may assert against the United 
States related to the management of tribal funds that are held in 
tnist by the United States, as a result of reconciliation reports pro­
vided to the tribes by the Department of Interior in respOJ1Se to 

. § 304 of the American Indian Trust F'und Management· Reform Act 
of 1994, P.L. 103-412 (October 25, 1994) ("AITFMRA"). The bill 
does not addressissues relating to Individual Indian Money ("IIM") 
accounts. · 

BACKGROUND 

As a function .of treaties and the course of dealings between the 
United States and Indian tribes, the United States holds legal title 
to lands held in trust for individual Indians as well as Indian tribal 
governments. The revenues derived from trust lands are also held 
in trust by the United States for tne benefit of individual Indians 
and tribal governments. . · 
· In August of 2001, the U.S. General Accounting Office reported 

to the Committee that an independent public accounting firm audit 
99--010 
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of Indian trust funds for fiscal year 2000 showed that the Depart­
ment of the Interior was maintaining approximately 1,400 accounts 
for 315 Indian~tribes with assets in excess of $2.6 billion, and over 
260,000 individual Indian money (IIM) trust fund accounts with a 
balance of $400 million as of September 30, 2000. , 

Receipts are deposited to these accounts primarily from land use 
agreements, royalties on natural resource depletion, enterprises re­
lated to trust resources, judgment awards, settlement of Indian 
claims, and investment income. However, the audit report noted 
that reliance cannot be placed on the balances reflected in the trust 
funds accounts until many tribal accounts are reconciled and/or re­
solved through negotiation and settlement and class action litiga­
tion on behalf of the individual Indian money account holders is re­
solved (Cobell v. Babbitt, retitled Cobell v. Norton). 

The Congress first established an Indian trust fund account rec­
onciliation requirement in the Supplemental Appropriations Act of 
1987 (P.L. 100-202) in response to tribal concerns that the Interior 
Department had not consistently provided them with statements 
on their account balances, that their trust fund accounts had never 
been reconciled, and that the Department. planned to contract with 
a third party for the management of trust fund accounts. The origi­
nal provision.required that the .accounts be audited and reconciled 
before the Department ,transferred the responsibility for ~a~a~¥ 
the trust funds-to a third party. From 1990 to 1995, provisions m 
the appropriations acts for the Department of the Interior added a 
requirement that the accounts be reconciled to the earliest possible 
date and that the Department obtain an independent certification 
of the reconciliation work. 1 

Meanwhile, recognizing that it would be unfair to allow the stat­
ute of limitations to run on claims until each account holder was 
provided with an accounting, in 1991, the Department of the Inte­
rior Appropriations Act, P.L. 101-512, included a provision stating 
that: "the statute of limitations shall not commence to run on any 
claim concerning losses to or mismanagement of trust funds until 
the affected tribe or individual Indian has been furnished with the 
accounting of such funds." In the appropriations act for the fol­
lowing year, through the present, the provision was altered to refer 
to "an accounting of such funds from which the beneficiary can de­
termine whether there has been a loss." 

To address these ·requirements, the Department contracted with 
two independent public accounting firms, one to reconcile the trust· 
accounts and the other to conduct an ·independent certification that 
the reconciliation resulted in the most complete reconciliation pos­
sible. Following a preliminary assessment in March of 1992 by the 
Department's reconciliation contractor, the Department decided to 
have the contractor reconcile the tribal accounts for fiscal years 
1973 through 1992 and to omit accounts for individual Indians 
from the reconciliation project due to the potential lack of sup­
porting documents and the cost and level of effort that would be 
needed to include them in the project.· Later, the Department 

1P.L.·101-121 (Department of the Interior and Related Agencies Appropriations Act 1990), 
P.L. 101-512 (Department of tile Interior and Related Agencies Appropriations Act 1991), P.L. 
102-154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102-
381 (Department of the Interior and Related Agencies Appropriations Act 1993), P.L. 103-138 
(Department of the Interior and Related Agencies Appropriations Act 1994), P.L. 103-332 (De­
partment of the Interior and Related Agencies Appropriations Act 1995). 
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charged the Bureau of Indian Affairs with reconciling the tribal ac­
counts for fiscal year 1993 through 1995 to comply with the Amer­
ican Indian Trust Fund Management Reform Act's requirement 
that the Department provide Indian tribes with reconciled account 
statements as ofSeptember 30, 1995. 

In late 1995, the Department of Interior terminated the certifi­
cation contract with Coopers & Lybrand. According to the General . 
Accounting Office, however, even completing the process, as· modi­
fied, may not have provided the assurances that Congress in­
tended. 

The certification requirement was imposed to obtain 
independent assuran.ce ·of the accuracy and reliability of 
the reconciled balances. After the certification contract was 
awarded in September, 1993, BIA limited the scope of cer­
tification contract to ensure only that the reconciliation ef­
fort was performed in accordance with the reconciliation 
contract. Therefore the certification effort as designed did 
not address whether the reconciliation provided· as com­
plete an accounting as possible, and it would not, in our 
view, have provided the additional assurance originally 
contemplated .. 2 · 

In January of 1996, the Department provided a· report package 
to each tribe containing the tribes' reconciliation results, including 
unreconciled account statements with schedules of proposed adjust­
ments based on reconciliation project results for each year covered 
by the reconciliation, and a transmittalletter that described. the in­
formation· provided. During a February 1996 meeting at which In­
terior officials and the reconciliation contractor summarized the. 
reconciliation results, tribes raised questions about the adequacy 
and reliability of the reconciliation results. 'The U.S. General Ac­
counting Office also reported shortcomings in the Interior Depart­
ment's reconciliation project. [Financial Management: BIA's Tribal 
Trust Fund Account Reconciliation Results (GAO/AIMD-9~63, 
May 3, 1996)] 

Many Indian tribes believe the Department has mismanaged 
their tribal trust fund accounts or have suffered losses to their un~ 
derlying trust land.s and resources, and are accordingly contem­
plating the initiation oflaw suits against the United States seeking 
a full accounting of the funds held by the United States on their 

·behalf. · · · 
Although it is not at all clear that the reconciliation reports at 

issue did in fact provide tribes with notice sufficient to commence 
the running of the statute of limitations, tribal governments would 
not want to take the chance that their claims would be held to be 
time-barred, and would thus feelcompelled to initiate legal action 
in time to prevent the statute of limitations from being applied. 
These legal actiOns initiated to preserve tribal claims will be filed 
and have been filed in Federal courts across the country, thereby 
holding the potentiai for multiple adjudications with varying and 
inconsistent results, as well as potentially exposing the United 
States to liability. 

2GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996). 
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The Committee is concerned that filing of such claims could 
interfere with the opportunity for the United States and tribal gov­
ernments to pursue negotiations for the settlement of tribal ac­
counting or resource management claims. During the 105th Con­
gress, the Committee held a joint hearing with the House Com­
mittee on Resources to consider H.R. 3782, which would have es­
tablished a process for settling disputes regarding tribal trust fund 
accounts. 

Since that joint hearing in July of 1998, the United States Dis­
trict Court for the District of Columbia issued a ruling in Cobell 
v. Babbitt, which was affirmed by the Court oCAppeals as Cobell 
v. Norton in February 2001. The appellate ruling explicitly recog­
nizes the United States' responsibility to provide an accounting for 
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C. 
§ 162a). The court's ruling reaffirms the principle that the United 
States' responsibilities as trustee are not merely constrained to 
those established in statutes. In addition, the court concluded that 
"the 1994 Act [AITFMRAJ reaffirms the government's preexisting 
fiduciary duty to perform a complete historical accounting of trust 
fund assets." 0 

The Committee looks forward to working with the Administra­
tion to develop a settlement process that is grounded in the Cobell 
court's sound reasoning. · 

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE 

Under the amendment approved by the Committee, the reconcili~ 
a ti on reports provided to Indian tribes beginning in January of 
1996 will be deemed to have been received no earlier than Decem­
ber 31, 1999" As a result, even if the United States were to assert 
that a reconciliation report commenced the running of the statute 
of limitations, it would take until December 31, 2005 for a six-year 
statute of limitations to run from the date the day the tribe was 
deemed to have received the report" The Committee is aware that 
in some cases an Indian tribe may have received a report more 
than six years before this bill is enacted into law, namely between 
January 1996 and a date six years before the effective date of thisJ. 
legislation. Even where this may have occurred, the Committee has 
received assurances that the United States will not assert a de­
fense that the statute of limitations has commenced. to run at a 
date other than the date the tribe is deemed by this legislation to 

~ have received the report. . . 
Both in testimony before the Committee by the Department's As­

sociate Solicitor for the Division of Indian Law and in discussions 
with other Departmental Officials, the Committee and Committee 
staff, respectively, were assured that the Departments of Justice 
and Interior were aware that asserting such a defense would frus­
trate the objectives of this legislation. Were such a defense to be 
asserted by the United States, it would compel an Indian tribe. to 
file its claims immediately. Even if such an argument were to be 
made, the committee is convinced that it has sufficiently addressed 
this question to satisfy even the most exacting standard for dem­
onstrating Congressional intent to effect what is arguably a retro­
active application of this bill as it applies to tribes that received 
reconciliation reports ·six years or more before the effective date of 
this legislation. 
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Subsection· (b) of the amendment clarifies the Committee's intent 
in approving the · amendment. Because of the Committee's acute 
concern that Indian . tribes will be forced to immediately file claims 
to prevent the United States from asserting that the statute of lim­
itations has or will run on their claims for losses to or mismanage­
ment of their trust funds, the Committee has approved a bill which 
addresses only this discrete issue. By including a "statement of 
purpose," the Committee memorializes this limited purpose within 
the language of the provision itself. Because. the purpose of S. 1857 
is so limited, neither the bill nor Congress' action in approving this 
bill should be construed to favor any one of the competing interpre­
tations (}f the p110visions of appropriations acts which preclude the 
statute of limitations from commencing to run until an Indian tribe 
has received an "accounting" and/or "an accounting of such funds · 
from which the beneficiary can determine where there has been a 
loss." 

The Committee takes no position on whether the receipt of rec­
onciliation reports does in fact commence the running of a .statute 
of limitations on tribal claims against the United states related to 
the United States' management of tribal trust funds. 

LEGISLATIVE HISTORY 

S. 1857 was introduced on December 19, 2001, by Senator Ben 
Nighthorse Campbell, for himself· and Senator Daniel K Inouye, 
and was referred to the Committee on Indian Affairs. On February 
7, 2002, the Committee held an hearing on S. 1857. At an open 
business meeting on . February 13, · 2002, the Committee approved 
an amendment to S. 1857 in the nature of a substitute. 

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE 

In an open business session on February 13, 2002, the Com­
mittee on Indian Affairs, by a voice vote; adopted the amendment 
in the nature ofa substitute and ordered the bill favorably reported 
to the Senate, with the recommendation that the Senate do pass 
S. 1857 as reported. 

COST AND BUDGETARY CONSIDERATIONS 

At the time of filing this report, the cost estimate of the Congres­
sional .Budget Office on S. 1857 has not yet been received. Compli­
ance with Senate Rule XXVI, paragraph 11(a) is therefore impracti-
cable at this time. · 

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENT IN THE NATURE 
OF A SUBSTITUTE TO S. 1857 

Section (1). Settlement oftribalclaims 
. ··Under the provisions of the American Indian Trust Fund Man- · 
agement Reform Act, the Department of the Interior was required 
to provide Indian tribes with· reconciliation reports and to report to 
Congress on the status of its efforts . 
. Subsection (a) provides that notwithstanding any other provision 

of law, the date an Indian tribe received a reconciliation report is 
deemed to be on December 31, 1999. 

Subsection (b) is a statement of purpose for the bill, which indi­
cates that S. 1857, as . amended, .is intended to facilitate the vol-
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untary settlement ·of tribal claims and to enable Indian tribes to 
forgo the filing of claims against the United States for losses to or 
mismanagement oftribal trust funds. 

REGULATORY IMPACT STATEMENT 

Paragraph ll(b) of rule XXVl of the Standing Rules of the Sen­
ate. requires that each report accompanying a bill evahiate the reg­
ulatory paperwork impact that would be incurred in carrying out 
the bill. The Committee believes that S. 1857 will have minimal 
regulatory or paperwork impact. 

EXECUTIVE COMMUNICATIONS 

The testimony of the Associate· Solicitor for Indian Affairs for the 
Department of the Interior on S. 1857 is set forth below: 

STATEMENT OF PHIL HOGEN, AsSOCIATE SOLICITOR, DIVI­
SION OF INDIAN AFFAIRS, DEF'.ARTMENT OF THE INTERIOR 

Good morning, Mr. Chairman, and members of the Com­
mittee. My name is Phil Hogen. I am the Associate Solie~ 
itor for Indian Affairs at the Department of the Interior. 
Thank you for the opportunity to present the Department 
of the Interior's views on S. 1857, and act "To Encourage 
the Settlement of Tribal Claims." 
~The Department supports the intent of S. 1857, although 

. we. suggest clarifying changes in order to make the lan­
guage of the bill consistent with the intent. S. 1857 at­
tempts to establish a· date certain on which the statute of 
limitations would commence to . run on claims concerning 
alleged losses to or . mismanagement of tribal trust funds. 
The bill seeks to provide the Tribes and the Government 
with additional time to address and determine a process to 
encourage and facilitate the resolution of tribal trust fund 
mismanagement claims based .on the results of the Arthur 
Andersen reconciliation reports that were provided to the 
Tribes in 1996. The proposed legislation would also··provide 
Tribes that have -already .filed litigation with a sufficient 
basis to obtain a stay of theil'. pending claims, until the 
Tribes and the Department have had . further opportunity 
to engage in attempts to resolve those claims, before re­
sorting to what will almost certainly be expensive and bur­
densome litigatiori for both sides .. We support this aJP­
proach, but recommended the following ch~ges: 

With respect to subsection (a), we recommend that the 
language be amended to state as follows: · 

(a) IN GENERAL.-Solely for purposes of pro­
viding an opportunity to explore the settlement of 
tribal claims, the statute of limitations shall be 
tolled through September 30, 2003, for any claim 
not already time-barred concerning losses to or 
mismanagement of tribal trust funds. 

This recommended change would obviate the need for the 
language currently found in subsection (b) of the bill. As 
such, we recommend that subsection (b) be deleted. 



7 

Once again, I would like to thank you for the oppor­
t\inity to testify on this legislation. I would be. pleased to 
answer any questions you may have. 

CHANGES IN EXISTING I..AW 

In compliance with subsection 12 of rule xx\TI of the Standing 
Rules of the Senate, the Committee notes that the amendment in 
the nature of a substitute to S. 1857 will not effect any changes in 
existing law. 

0 
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US; Department of Justice. · 

" Office of Legislative Affairs 

March 11, 2002 · 

. The .Hoi1orabk Mitchell£. Daniels···• 

Director 
,. . ·'. . . 

· Office of Management and Budget 

Washington. D.C. 20503 

Dear Mr. Daniels: 

. . Jn c~mp!ianc~ with your :cqucst, the Departmen~ of Justice has exami11ed a facsimile .ot~ enrolled ... 

. · bill S. 1857. a bill ta encourage the negotiated sentcmcnt of tribal claims. This bill would est~'olish 
···. Decembe: 31. ·l l)99, as the.date on which Indian LTibes are dei:mcd to ha\;e.rcccivcd a reconciliation · 

report for purposes of applying a.statutes nflimitations. The Department of Jusric,e has noobjection to•· 
this bill. 

. Ennilied bill S. 1857 wol.lld extend the: statute oflimitationsfor tribes' claims arising from these 

. reports until Decembc{ 31, 2005. The Department believes that enrolled bifl S. 1857 \vould fully 
' ' address the tribes· legitimate statute. oflimitations concerns, ancl:, thu~, obviate the m~ed for the 

appropriations language ih the President's budgetforFY 2003 .. The enrolled bill language is namiw in 
scope; as opposed to the appropriations language, which has been int~rpreted to have revived cl;l,ims 
that had already become time-barred before the such lai1guage iVas adopted. and has also been applied · · 

~ to a wide range ofdaims beyondjus1. ~ribal trust. fu.nd Glaims . 

. The D~partmentofJusticchas no objection toExecuti\~e appro~al of enrolled biU S.1857,and . ··. . . 

recorntnends thatfhe President sign it. · . . · 

/ 

·. Sincerelv, 

-.... p·•···· ··.~. ··~.>·· -=1-.· .·. · .. '9 ... '• ' . . -~ _· . ·. 

~ . . 

Danid ) . Bryant · 
AssistantAnomey General 
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Calendar No. 316 
107TH C .. ONGRESS } 

2d Session SENATE { REPORT 
107-138 

TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF 
. TEIBAL CLAIMS 

FEBRUARY 15, 2002.-0rdered to be printed 

Mr. INOUYE, from the Committee on Indian Affairs, 
submitted the following 

REPORT 

[To accompany S. 1857] 

The Committee on Indian Affairs, to· which was referred the bill, 
S. 1857, to encourage the negotiated settlement of tribal claims, 
having considered the same, reports favorably thereon with .an 
amendment in the nature of a substitute, and recommends that the 
bill as amended do pass. 

PURPOSE 

The purpose ofS. 1857, as amended, is to address the possibility 
that the statute of limitations is running or has run on legal claims 
that Indian tribal governments may assert against the United 
States related to the management of tribal funds that are held in 
trust by the United States, as a result of reconciliation reports pro­
vided to the tribes by the Department of Interior in response to 
§ 304 of the Anierican Indian Trust Fund· Management Reform Act 
of 1994, P.L. 103-412 (October 25, 1994) ("AITFMRA"). The bill 
does not address issues relating to Individual Indian Money ("IIM") 
accounts. · 

BACKGROUND 

As a function of treaties and the course of dealings between the 
United States and Indian tribes, the United States holds legal title 
to lands held in trust for individual Indians as well as Indian. tribal 
governments .. The revenues derived from trust lands are also held 
in trust by the United States for the· benefit of individual Indians 
and tribal governments. 

In August of 2001, the U.S. General Accounting Office reported 
to the Committee that an independent public accounting firm audit 

99-010 
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of Indian trust funds for fis~al ye11r 2000 · showed that the Depart • 
. . ment of the Interior was maintaining approximately 1,400 accounts 
·for 315 Indian tri,bes with assets in excess of$2.6 billion, and over 
260,000 individual Indian money (IIM) trust fond accounts with a 
balance of $4;00 million as of September 30, 2000. · . · · . · 

Receipts are d~posited to these accounts primarily from land use 
agreements, royalties on natural resource depletion, enterprises .re­
lated to trust resources, judgment awards, settlement of Indian 
claims,· and investment income. However, the audit report noted 
that reliance cannot be placed on the balances reflected in the trust 
funds accounts until many tribal accounts· are reconciled and/or re-

. solved through negotiation and . settlement and class action litiga­
tion on behalf of the individual Indian money account holders is re-
solved (Cobell v. Babbitt, retitled Cobell v. Norton). .. . 

The Congress first established an Indian trust fund account rec­
onciliation requirement in the Supplemental Appropriations Act of 
1987 (P.L. 100-202) in response to tribal concerns that the Interior 

.. Department had not consistently provided them with statements 
on their account balances, that their trust fund accounts had never 
bee~ reconciled,· and that. the Department planned to contract ~t~ ··. 
a third party. for the management of trust fund accounts. The ongi- · 
nal provision required that the accounts be audited and reconciled 
before the Department transferred the responsibility for managing 
the trust funds to a third party: From 1990 to 1995, provisfons in 
the appropriations acts for the Department of the Interior .added.a 
requirement that the accounts be .reconciled to the earliest possible· 
date and that the Department obtain an independent certification 
of the reconciliation work.1 · . . · · .· . 

Meanwhile, recognizing that it woul.d be unfair to allow the stat~·. 
ute of limitations to run on c}aims until each account holder was 
proVided With an accounting, in 1991, the Department of the Inte­
rior Appropriations Act; P.L. 101-512, included a provision stating · 
that: "the statute of limitations shall not commence to run on any 

· claim coriceming losses . to or. mismanagement of trust funds until 
the affected tribe or individual Indian. has been· furnished with the 
.accounting of such funds." In the appropriations act for the fol­
lowing year, through the present, the provision was altered to refer 
to "an accounting of such funds from which the beneficiary can de- : 
termine whether there has been a loss;"· · . . . . 

To address these requirements, the Department contracted with 
two independent public accounting firms, one to reconcile the trust· 
accounts and the other to conduct an independent certification that· 
the reconciliation resulted in the most complete reconciliation pos­
sible, Following a pi:eliminary assessment in March of 1992 by the 
Department's reconciliation contractor, the Department deci.ded to 
have the contractor reconcile the tribal accounts for fiscal years 
1973 through 1992 ~d to omit' accounts for individual Indians 
from the reconciliation project due to the potential lack 'of sup­
porting doc';llllents and th~ cost arid .level of effort that would be· 
needed· to mclude them m the proJect. Later, the Department . 

'P.L. lOl-'121 CDepartme~t of the Iiiterior and &lated Agencies Appropriatio~ Act 1990), 
P.L. 101-512 (Department of the Interior and .&lated Agencies Appropriations Act 1991), P;L. · 

· ·102-154 (Department .of the Interior and ~lated Agencies Appropriations Act 1992), P.L. 102-
381 (Department of the Interior and &lated Agencies Appropriations Act 1993), P.L. 103-ol38 
<Department of the Interior and &lated Agepcies Appropriations Act· 1994),.P.L. 103-o332 (De-
partment of the Interior and Related Agencies Appropri11,tions Act 1995).. · . . · . .. . .. / 

'· 
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charged the Bureau of Indian Affairs with reconciling the tribal ac­
counts for fiscal year 1993 through 1995 to comply with the Amer­
ican Indian Trust Fund Management Reform Act's requirement 
that the Department provide Indian tribes with reconciled account 
statements as of September 30, 1995. . . . 
· In 'late 1995, the Department of Interior terminated the certifi­
cation contract with Coopers & Lybrand'. According to the General 
Accounting\ Office, however, even completing the process, as modi­
fied, may not have provided the, ·assurances that Congress in­
tended. 

The .certification requirement was imposed . to obtain 
independent assurance of the accuracy and reliability of 
the reconciled balances. After the certification contract was 
awarded in September, 1993, BIA limited the scope of cer• 
tification contract to ensure only that the reconciliation ef-

. fort was performed in accordance with the reconciliation 
contract. Therefore the certification effort as designed did 
not address whether the reconciliatfon provided as com­
plete an accounting as possible; and it would not, in our 
view, have provided . the. additional assurance originally 
contemplated. 2 

In January of 1996, the Department provided a report package 
to each tribe containing the tribes' reconciliation results, including 
unreconciled account· statements with. schedules of proposed adjust~ 
ments based on reconciliation project results for each year covered 
by the reconciliation, and a transmittal letter that described the in­
formation provided. During a February 1996 meeting at which In­
terior officials and the reconciliation contractor summarized the 
recm;iciliation · results, tribes raised questions about the adequacy 
and reliability of the reconciliation results. The U.S. General Ac­
counting Office . also reported shortcomings in the . Interior Depart­
ment's reconciliation project. [Financial Management: BIA's Tribal 
Trust Fund Account Reconciliation Results (GAO/AIMD-96-63, 
May 3, 1996)) . . 

Many Indian_ tribes believe the Department has mismanaged 
their tribal trust fund accounts or have suffered losses to their un­
derlying trust lands and resotµ"ces .• and are accordingly contem- ·· 
plating the initiation of law suits against the United States seeking 
a full accounting of the funds held by the United States on their 
behalf. 

Although it is not at all clear that the reconciliation reports at 
issue·· did . in fact provide tribes with notice sufficient to commence 
the running of the statute of limitations, tribal.governments would 
not want to take the chance that their claims would be held to be r 
time-barred, and would thus feel compelled to initiate legal action 
in time to prevent the statute of limitations from being applied. 
These legal ·actions initiated to preserve tribal claims will be filed 
and have been filed in Federal courts across the country, thereby 
holding the potential for multiple adjudications with varying and 
inconsistent results, as well as potentially exposing the United 
States to liability. 

•GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996). 
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The Committee is. concerned that filing of such claims could 
interfere with the opportunity for the United States and tribal gov­
ernments to pursue negotiations for the settlement of tribal ac­
counting . or resource management claims. During the 105th Con­
gress, the Committee held a joint hearing with the House Com­
mittee on Resources to consider H.R. 3782, which would have es~ 
tablished a process for settling disputes regarding tribal trust fund 
accounts. . . 
, Since that joint hearing in July of 1998, the United States Dis­
trict Court for the District of Columbia issued a ruling in Cobell 
v. Babbitt, which was affirmed by the Court of Appeals as Cobell· 
v. Norton in February 2001. The appellate ruling explicitly recog­
nizes the United States' responsibility to provide an accounting for 
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C, 
§ 162a). The court's ruling reaffirms the principle that the United 
States' responsibilities as trustee are not merely constrained to 
those established in statutes. In addition, the court concluded that 
"the 1994 Act [AITFMRA] reaffirms the government's preexisting 
fiduciary duty to perform a complete historical accounting of trust 
fund assets/' · 

The Committee looks forward to working with the. Administra­
tion to develop a settlement process that is grounded in the Cobell 
court's sound reasoning. 

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE 

Under the amendment approved by the Committee, the reconcili­
ation reports provided to Indian tribes beginning in January of 
1996 will be deemed to have been received no earlier than Decem­
ber 31, 1999. As a result, even if the United States were to assert 

. that a reconciliation report commenced the running of the statute 
of limitations, it would take until December .31, 2005 for a six-year 
statute of limitations to run from the date the day the tribe was 
deemed to have received the report. The Committee is aware that 
in some cases an Indian tribe may have received a report more 
than six years before this bill is enacted into law, namely between 
January 1996 and a date six years before the effec~ive date of this 
legislation. Even where this may have occurred; the Committee has 
received assurances that the United States will not assert a de­
fense that the statute. of limitations has commenced to run at a 
date other than the date the tribe is deemed by· this legislation to 
have received the. report. 

Both in testimony before the Committee by the Department's.As­
sociate Solicitor for the Division of Indian Law and in discussions 
with other Departmental Officials,· the Committee and Committee 
staff,. respectively, were assured that the Departments of Justice 
and Interior were aware that asserting such a defense would frus­
trate the objectives of this legislation. Were such a defense to be 
asserted by the United States, it would compel an Indian tribe to 
file its claims immediately. Even if such an argument were to be 
made, the committee is convinced that it has. sufficiently addressed 
this question to satisfy even the most exacting standard for dem• 
onstrating Congressional intent to effect what is arguably a retro­
active application of this bill as it applies to tribes that received 
reconciliation reports six years or more before the effective date of 
this legislation. ' 
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Subsection (b) ofthe amendment clarifies the Committee's intent 
in approving the amendment. Because of the Committee's acute 
concern that Indian tribes will be forced. to immediately file claims 
to prevent the United States from asserting that the statute of lim­
itations has or will run on their claims for losses to or mismanage­
ment of their trust funds, the Committee has approved· a bill which 
addresses only this discrete issue. By including a "statement of 
purpose," the Committee memorializes this limited purpose within 
the language of the provision itself. Because the purpose of S. 1857 · 
is so limited, neither the bill nor Gongress' action in approvilng this 
bill should be construed to favor any one of the competing interpre­
tations of the provisions of appropriations acts which preclude the 
statute of limitations from commencing to run until an Indian tribe 
has received an "accounting" and/or "an accounting of such funds 
from which the beneficiary can determine where there has been a 
loss." 

The Committee takes no position on whether the receipt of rec­
onciliation reports does in fact commence the running of a statute 
of limitations on tribal claims against the United states related to 
the United States' management of tribal trust funds. 

LEGISLATIVE HISTORY 

S. 1857 was introduced on December 19, 2001, by Senator Ben 
Nighthorse Campbell, for himself and Senator Daniel K Inouye, 

. and was referred to the Committee on Indian Affairs. On February 
7, 2002, the Committee held an hearing on S. 1857. At an open 
business meeting on February 13, 2002, the Committee approved 
an amendment to s. 1857 in the nature ofa substitute. 

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE 

In an open business session on February 13, 2002, the Com­
mittee on Indian Affairs, by a voice. vote, adopted the amendment 
in the nature of a substitute and ordered the bill favorably reported 
to the Senate, with the recommendation that the Senate do pass 
S. 1857 as reported. · 

COST AND BUDGETARY CONSIDERATIONS 

Atthe time of filing this report, the cost estimate of the Congres­
sional Budget Office on S. 1857 has not yet been received. Compli­
ance with Senate Rule XXVI, paragraph ll(a) is therefore impracti- · 
cable at this time. 

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENT IN THE NATURE 
OF A SUBSTITUTE TO S. 1857 

Section (1). Settlement of tribal claims 
. Under the provisions of the American Indian Trust Fund Man­
agement· Reform Act, the Department of the Interior was· required 
to provide Indian tribes with reconciliation reports and to report to 
Congress on the status of its efforts. · 

Subsection (a) provides that·notwithstanding any other provision 
of law, the date an Indian tribe received a reconciliation report is 
deemed to be on December 31, 1999. · 

Subsection (b) is a statement of purpose for the bill, which indi­
cates that S. 1857, as .amended, is intended to facilitate the vol• 
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untary settlement of tribal claims and to enable Indian tribes to 
forgo the filing of claims against the United States for losses to or 
mismanagement of tribal trust funds. 

REGULATORY IMPACT STATEMENT 

Paragraph ll(b) of rule XXVI of the Standing Rules of the Sen­
ate. requires that each report accompanying a bill evaluate the reg­
ulatory paperwork impact that would be incurred in carrying out 
the bill. The Committee believes that S. 1857 will have minimal 
regulatory or -paperWork impact. 

EXECUTIVE C.OMMUNICATIONS 

The testimony of the ASsociate Solicitor for Indian Affairs for the 
Department of the Interior on S. 1857 is set forth below: 

STATEMENT OF PHIL HOGEN, ASSOCIATE SOLICITOR, DM­
SION OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR 

Good morning, Mr'. Chairman; and members of the Com­
mittee. My name is Phil Hogen. I am the Associate Solic­
itor for Indian Affairs at the Department of the Interior. 
Thank you for the opportunity to present the Department 
of the Interior's views on S. 1857, and act "To Encourage 
the Settlement of Tribal Claims." 

The Department supports the intent ofS. 1857, although 
we suggest clarifying changes in order to make the lan­
guage of the bill consistent with the intent. S. 1857 at­
tempts to establish a date certain on whieh the statute of 
limitations would commence to run on claims concerning 
alleged losses to or mismanagement of tribal trust funds. 
The bill· seeks. to. provide the Tribes and the Government 
with additional time to address and determine a process to 
encourage and facilitate the resolution of tribal trust .fund 
mismanagement claims based on the results of the Arthur 
Andersen reconciliation reports that were provided to the 
Tribes in 1996. The proposed legislation would also provide. 
Tribes that have already filed litigation with a sufficient 

· basis to obtain a stay of their pending claims, until the 
Tribes and the Department have had further opportunity 
to engage in attempts to .resolve those claims, before re­
sorting to what. will almost certainly be expensive and bur­
densome litigation for both sides. We support this ap­
proach, but recommended the following changes: 

With respect to subsection (a), we recommend that the 
language be amended to state as follows: · 

(a) IN GENERAL.-Solely for purposes of pro­
viding an opportunity to explore the settlement of 
tribal claims, the statute of limitations shall be 
tolled through September 30, 2003, for any claim 
not already time-barred concerning losses to or 
mismanagement of tribal trust funds. 

This recommended change would obviate the need for the 
language currently found in subsection (b) of the bill. As 
such, we recommend that subsection (b) be deleted. 

) 
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Once again, I would like to · thank you for the oppor­
tunity to testify on t}iis legislation; I would be pleased to 
answer any questions you may have~ . 

. . -
CHANGES IN EXISTING LAW. 

In compliance with subsection 12 of rule ~ of the Standing · 
Rules of the Senate, the Committe.e notes that the amendment in 
the nature of a substitute to S. 1857 will not effect any changes in · · 
existing law. · · · · 

0 

. : ~ 

.. '· ... _: 

. '< ' ... 

,._,. 



1"':· 

MAR-13-2002 09i47 OVP 2024560387 P.01)01' 

OFF!CE OF THE VICE PRESIDcNT 

·WASHINGTON 

March 13, 2002 
' ' 

. MEMORANDUM FOR JIM ·JUKES 

FROM: .. JONATHAN BURK~ . . 
DEPUTY STAFF SEC~Y TO THE VICE PRESIDENT 

SUBJECT: Enrolled Bills. 1857- To Encourage the Negotiated 
· Settlement of Tribal Claims 

The Offlce of the Vice President has reviewed the above..;referenced 
draft and has no comments .. ··. . . · . ' . 

cc: Harriet Miers 
Staff Secretary 

TOTAL P.01 
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WHITE HOUSE STAFFING MEMORANDUM 

Date: 3-12-02 , ACTION I CONCURRENCE I COMMENT DUE BY: 3-13-02 10:00 AM 

ENROLLED BILLS. 1857 ·TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF 
Subject: TRIBAL ·CLAIMS 

;fl? MAR i;:;. ;.,~iJ ii ·•·j,-· 
~ · !l u Hr1.11...J;l.11.d:...L 

ACTION FYI ACTION FYI 

VICE PRESIDENT ill 0 HUBBARD ~ 0 
CARD 21 D HUGHES ~ D 

BARTLETT rl 0 IRASTORZA D D 

BLAl<EMAN D D JOHNSON D 0 

BOLTEN i1 0- LINDS!i ~· 0 
BRIDGELAND rt 0 MARBURGER 0 

CALIO ~ D MIERS D ~ 
CONNAUGHTON r15 0 RICE ~ - O· 

DANIEL,.$ Cl ~ RIDGE D D 

FLEISCHER rt D ROVE ~ 0 

GERSON 0 0 SPELLINGS "11 D 

GONZALES r;f D CLERK 0 ~ 
HAGIN D D D 0 

HAWKINS " 0 D D 

REMARKS: 
PLEASE FORWARD COMMENT DIRECTLY TO JIM JUKES, X53458, FAX X56148, BY 10:00 AM, 
WEDNESDAY, MARCH 13, 2002, WITH A CC TO THE STAFF SE(:RETARY. THANK YOU. 

RESPONSE: 

Harriet E. Miers 
Assistant to tile President 

and Staff Secretary 
Ext. 62702 
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SS/ RM NO. 505687 
-----~-

WHITE HOUSE STAFFING MEMORANDUM 

Date:. 3-12-02 ACTION I CONCURRENCEJ COMMENT DUE BY:· ~~~13-02 10:00 AM 

ENROLLED BILL S.1857 -TO ENCOURAGE THE NEGOTIATED SETTLEMENTOF 
Subject: TRIBAL CLAIMS 

ACTION FYI ACTION FYI 

VICE PRESIDENT ~ D HUBBARD T~ ;.;' :~- ' 'li£I i{!f .JI f/£i !:f.l, 
~ 4[_ _:;·1;,;~ U:C'-"~ 

CARD il1 D HUGHES ~ D 

BARTLETT i ,D IRASTORZA D D 

BLAKEMAN D D JOHNSON D D 

BOLTEN 'll1 D LINDSEY '1' D 

. BRIDGELAND r1·· D MARBURGER D D 

CALIO ~ D MIERS D ·~ 

CONNAUGHTON ~ D RICE ~ .. D 

. DANIELS D ~ RIDGE D D 

FLEISCHER ~ D ROVE ~ D 

GERSON D D SPELLltiji& ...• ,,, D 

GONZALES r;f o· CLERK . .,, 
HAGIN D D D D 

HAWKINS . ··ri'· ·o D D 

REMARKS: . . 
PLEASE FORWARD COMMENT DIRECTLYTO JIM JUKES, X53458, FAXX56148, BY 10:00 AM, 
WEDNESDAY, MARCH 13, 2002,WITH A CC TO THE STAFF SECRETARY. THANK YOU. 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

anid Staff Secretary 
Ext. 62702 
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The Honorable Mitchell£. Daniels 
Director 
Office of Mai1agement and BLtdget . 
Washington.D.C. 20503 

Dear Mr. Daniels: 

U.S. Department of .Justice 

-
Office of Legislative Affair:i 

Wash:n~,,011. D. C. 2053fi 

March 11, 2002 

. . 

Jn compliance \vith your request, the Department of Justice has examined a facsimile ofenrolled 
bill S. 1857. a bi 11 ro encourage the negotiaRd settlement of tribal claims. This bill would establish 
Decembe: 3 L 1999, as the date on \Vhich Tndian tribe$ are de-:mcd to have received areeonciliation 
report for purposes of applying a statutes of limitations. The Department of Justice has no objection to 
this bi11. · 

Enrolled bill S. 1857 would extend the statute oflimita!ions for tribes' claims arising from these 
reports until Dec~mbcr J 1, 2005. The Department believes that enrolled bill S.1857 \vould fully 
address the tribes· legitimate statute of limitations concerns, and thus, obviate the nt:t:d for lhe 
appropriations language i:i the President's 'oudgetJorF~· 2003 The emolled bill languagt: is naITow in . 

. scope, as opposed to the appropriations language, which has been irrt~rpreted to have revived claims 
that had already become time-barred before the such bnguagt \Vas adopted. a.nd ha.salsu been appli~d 
to a. wide range of claims beyondjusrtribal trust Fu.nclc:laims. 

The Department of Justice has no objection to Executive approval of enrolled bill S .. 1857, and 
recommends that the Presidentsign it. 

Sincerely, 

Daniel J. Bryant 
Assistant Anomey General 

--~-----------'----- ·-----~ -
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Calendar No. 316 · 
.107TH CONGRESS·} . 
· , 2d Sessicm · 
. . . 

. .... "· 

. 's:ENATE., 
REPORT 
107:-138 . 

TO ENCOURAGE THE NEGOTIA.TED .SETTLEMENT OF ·· .· 
· TRIBAL CLAIMS .... 

. ·. .' . . . .. . · . 

FEBRUARY i5; 20_02.-,0rdered to be printed ·. 

Mr. INOUYE, from the Qommitteeon ·Indian Affair~, . 
· submitted the . following · 

REPORT 

. PURPOSE .· .. 

The purpose of S. i857, as amended, is to address the possibility . 
that the statute of limitations is running or has run· on legal claims· 
that Indian .tribal governments ·may assert against the .United.· 
States !;"elated to. the management of tribal funds that are held in 
trust by the United States, as a resµlt of reconciliation reports pro- · · 
vided to the tribes by the Department of Inte_ricir ,in response to 

. § 304 of the American lndianTrust Fund Man~gement Reform Act 
. ·: of 1994, P.L. 103-:.412 (October 25, 1994) ("AITFMRA"). The bill 

. does,n:ot,address issues relating to Individuallndian Money ("UM") 
accounts; · · · 

.. 
BACKGROUND . 

·. ··. . As a function of treaties a~d the cours~ ~f de~lings between· t~e .•... 
United States and Indian tpbes, the United States holds legal title · · 

. · to lands held in trust for individual Indians as well as Indian tribal .· . 
governments. The reven:ues derived from trust' lands are also held · 
in trust by the United. States for the benefit of individual Indians 
and tribal govetn,ments. . . . , · . 

In August of 2001, the U.S. General Accounting-Office reported 
. to the Cou:unittee that an independent public a~counting firm audit 

99--010 

__ _/. 

.; ... 

.· ·.· 
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oflndian trust funds for fiscal year 2000 showed that the Depart­
ment of the Interior was maintaining approximately 1,400 accounts 
for 315 Indian tribes with assets in excess of $2.6 billion, and over 
260,000 individual Indian money (IIM) trust fund accounts with a 
.balance of $400 million as of September 30, 2000. 

Receipts .are deposited to these accounts primarily from Ian~ use 
agreements, royalties on natural resource depletion, enterprises re- , 

, lated to trust resources, judgment awards, settlement of Indian 
claims, and investment income.· However, the audit report noted 
that reliance cannot be placed on the balances reflected in the trust 
funds accounts until many tribal accounts are reconciled and/or re­
solved through negotiation and settlement and class action litiga­
tion on behalf of the individual Indian .money account holders is re-
solved (Cobell v. Babbitt, retitled Cobell v. Norton).,. · 

The Congress first established an: Indian trust fund account rec­
onciliation requirement in the Supplemental Appropriations Act of 
1987 (P.L. 100-202) in response to tribal concern~ that the Interior 
Department had not consistently provided them with statements 
on thefr account balances, that their trust fund accounts had never 
been reconciled, and that the Department planned to contract with 
a third party for the management of trust fund accounts. The origi­
nal provision required that the accounts be audited and reconciled 
before the Department transferred the responsibility for managing 
the trust funds to a third party. From 1990 to 1995, provisions in 
the appropriations acts for the Department of the Interior added a 
requirement that the accounts be reconciled ·to the earliest possible , 
date and that the Department obtain an independent certification 
of the reconciliation work.1 

Meanwhile, recognizing that it would be unfair to allow the stat­
ute of limitations to run on claims until each account holder was 
provided with an accounting, i:p. 1991, the Department of the Inte­
rior Appropriations Act, P.L. 101-512; included a provision stating 
that: "the statute of limitations shall not commence to run on any 
claim concerning losses to or mismanagement of trust funds until 
the affected tribe or individual Indian has been furnished with the 
accounting of such funds." In the appropriations act for the fol­
lowing year, through the present, the provision was-altered to refer 
to "an accounting of such funds from which the beneficiary can de- , 
terinine whether there .has been a loss." · 

To address these requirements, the Department contracted with 
two independent public accounting firms, orrn to reconcile the trust· 
accounts and the other to conduct an independent certification that 
the reconciliation resulted in the most comj>Jete reconciliation pos­
sible. Following a preliminary assessment in March of 1992 by the 
Department's reconcilia.tion contractor, the Department decided to 
have the contraetor reconcile the tribal accounts for fiscal years 
1973 through 1992 and to omit accounts for individual Indians 
from the reconciliation project due to the potential lack of sup­
porting documents and the cost and level of effort that would be 
needed to include them in the project. Later, the Department· 

'P.L. 101-121 (Department of the Interior and Related Agencies Appropriations Act 1990), 
P.L .. 101-512 (Department of the Interior and Related Agencies Appropriations Act 1991), P.L. 
102-154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102-
381 (Department of the Interior and Related Agencies Appropriations Act 1993), P.L. 103-138 
(Department of the Interior and Related Agencies Appropriations Act 1994), P.L. 103-332 (De­
partment of the Interior and Related Agencies Appropriations Act 1995). 

( 
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charged the Bureau of Indian Affairs with reconciling the tribal ac­
counts for fiscal year 1993 through 1995 to comply with the Amer­
ican Indian Trust Fund Management Reform Aet's qiquirement 
that the Department provide Indian tribes with reconciled account -
statements as of September 30, 199)5. 

In late 1995, the Department of Interior terminated the certifi­
cation contract with Coopers & Lybrand. According to the· General 
Accounting Office, however, even completing the process, as modi­
fied, may not have provided the assurances that Congress in-
tended. · 

The certification requirement was impo~ed to obtain 
independent assurance of the accuracy and reliability of 
the reconciled balances. After· the certification ·contract was 
awarded in September, 1993, BIA limited the scope of cer­
tification contract to ensure only that the reconciliation ef­
fort was performed in accordance with the reconciliation 
contract. uTherefore the. certification .effort as designed did 
not address whether the reconciliation provided. as com-

. plete an accounting as possible, and it would not, in our· 
view, have provided the additional assurance originally 

u contemplated. 2 

In January of· 1996, the Department provided a report package 
to each tribe containing the tribes' reconciliation results, including 
unreconciled account statements with schedules of proposed adjust­
ments based on reconciliationproject results for each year covered 
by the reconciliation, and a transmittal letter that described the in­
formation provided. During a February 1996 meeting at which In­
terior officials and the reconciliation contractor summarized the 
reconciliation results, tribes raised questions about the adequacy 
and reliability of the reconciliation results .. The U.S. General Ac­
counting Office also reported shortcomings in the Interior Depart­
ment's reconciliation project. [Financial Management: BIA's Tribal 
Trust Fund Account Reconciliation Results (GAO/AIMD-96-63, 
May 3, 1996)] . 

Many Indian tribes beUeve the Department· has mismanaged· 
their tribal trust fund accounts or have suffered losses to their un­
derlying trust lands and resources, and. are accordingly contem­
plating the initiation of law suits against the United States seeking 
a full accounting of the funds held bythe United States cm their 
.behalf. ' . 

Although it is not at all clear that the reconciliation reports at 
.issue did in fact provide tribes with notice sufficient to commence 
the running of the statute of limitations, tribal governments would 
not want to take the chance that their claims would be held to be 

· time-barred, and would thus feel compelled toinitiate legal action 
in t~e to prevent the statute of limitations from being applied. 
These legal actions initiated to preserve tribal claims will be filed 
and have been filed in Federal courts across the country, thereby 
holding the potential for multiple adjudications with varying and 
inconsistent results, as well as potentially exposing the United 
States to liability. · 

2GAO, Responses to Questions From June 11, 1996 Hearing, B-272352 (June 24, 1996). 
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The Committee. is concerned that filing .. of such Claims could 
interfere with the opportunity for.the United States and tribal gov­
ernments to pursue negotiations for the settlement of tri})al ac­
counting or resource management claims. During the 105th Con­
gress, the Committee held a joint hearing with the House Com- ' 
mittee on Resources to consider H.R. 3782, w}}.ich would have es­
tablished a process for settling disputes regarding tribal trust fund 
accounts; P 

Since that joint hearing in July of 1998, the United States· Dis~ 
trict Court for the District of Columbia issued a ruling il1 Cobell 
v. Babbitt, which was affirmed by the Court of Appeals as Cobell 
v. Norton in February 2001. The appellate ruling explicitly recog­
nizes the United St13tes' responsibility to provide an accounting for 
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C. c 
§162a). The court's ruling reaffirms the principle that the United 
States' responsibilities as trustee . are not merely constrained to 
those established in statutes: In addition,. the court concluded that 
"the 1994 Act [AITFMRAJ reaffirms the government's preexisting 
fiduciary duty to perform a complete historical accounting of trust 
fund· assets." · 

The Committee looks forward to working with. the Administra- · 
tion to develop a settlement process that is grounded in the Cobell 
court's sound reasoning. 

SUMMARY·OF THE AMENDMENT IN THE NATURE.OF A SUBSTITUTE 

Under the amendment approved by .the Committee, the reconcili­
ation reports· provided to Indian tribes beginning in January of 
1996 will be deemed to have been received no earlier than Decem~ 
ber 31, 1999. As a result, even if the United States were to assert 
.that a reconCiliation report coinmenced the running of the statute 
of limitations, it would take until December 31, 2005 for a six-year 
statute of limitations to .run from the date the day the tribe was 
deeme.d to have received the report. The Committee is aware that 
in some cases an Indian tribe may have received· a reporLmore 
than six years before this. bill . is enacted into. law, namely between 
January· 1996 and a date six years before the effective date of this 
legislation. Evenwhere this may have occurred, the Com:mittee has 
received assurances that the United .States will not assert a de­
fense that the statute of limitations has commenced to run at a 
date other than the date the tribe is deemed by this legislation to 
have received the report. 

Bothin testimony before the Committee by the Department's As­
sociate Solicitor for the Division of Indian· Law and in discussions 
with other Departmental. Officials, the Committee and .Committee 
staff, respectively, were assured that the Departments of ,Justice 
and Interior were aware that asserting such a defense would frus­
trate the objectives of this legislation. Were such a defense to be 
asserted by the United St~.tes, it would compel an Indian tribe to 
file its claims immediately. Even if such an argument were to be 
made, the committee is convinced that it has sufficiently addressed 
this question to satisfy even the most exacting standard for dem­
onstrating Congressional intent to effect what is arguably a retro­
active application of this bill as it applies to tribes that received 
reconciliation reports six years or more before the effective date of 
this legislation: 
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. Subse~tion (b) of the amendment clarifies the Co~mitte~'s intent·. 
in approving the amendment. Because of the Committe~'s acute 

. concern that Indian tribes· will be forced to· immediately file claims 
· to prevent the United .States from asserting that the statute oflim~ 

· .. · itations has or will run on their claims for losses to or mismanage-. 
ment of their trust funds, the Committee has approved a bill which 

. addresses only this discrete issue. By including a "state~ent of 
purpose," the Committee memorializes this' limited purpose within · 
the language of the provision itself. Because the purpose of S. 1857 
is so limited, neither the bill nor Congress' action in approving this · 

. bill should be construed to favor any .one of the competing interpre­
tations· of the provisions of 11ppropriations acts. which preclude the 
statute oflimitations from: commencing to run until ~ Indian tribe 
has received an "accounting" and/or ."an accounting -of such funds 

. 'from which the beneficiary can. determine where there has been a 
loss." . · . ' · . 
. The Cm:niliittee ·takes no position on whether the receipt of rec- · ·· 
on.ciliation reports does in fact commence the running of a statute 
of limitations . on tribal claims against the United states related. to 
the United States' ,management of tribal trust funds.·· . · · 

· · . · · .. . .. LEGISLATIVE HISTORY 

S. 1857 was introduced on Decembe; i9, 2001, by Senator Ben 
Nighthorse Campbell, for himself ancl Senator Daniel K Inouye, . 
and was referred to the Committee on Indian Affairs. On February · 
7, 2002, the ~Committee.J:1eld an hearing on R 1857. At,ari open 
business nieeting on Februa.rY 13, 2002, the Committee approved 

· an,amendmentto S. ]:857 in the nature of a substitute. 

' ' COMMITTEE RECOMMENDATION AND TABULATION bF THE VOTE ' 

In an open business se~sion on February 13, 2_002, the Com­
.. mittee on Indian Affairs, by a voice vote, adopted the , amendment 

' ~ in the .nature ofa substitute and ordered the bill favorably reported 
to. the Senate, with the recommendation that the Senate do pass 

. s~ 1857 as reported. ' ' 

.· .. . COST AND BUDGETARY CONSIDERATION,S .. ·· . . · . 

At the time of filing this report, t:he cost estimate of the Congres­
sional Budget Office on S. 1857 has not yet been received. Compli- .· . 

· ance with Senate :a,ule XXVI, paragraph ll(a) is therefore impracti-
cable .at this time. · · 

SECTION-BY·SEC~ION Af:lALYSIS OF AN AMENDMENT IN THE NATURE . 
OF A SUBSTITU.TE TO S. 1857 

Secti~n (lJ. Settlement oftribalclaims .. . . 
·..• . Under the provi~ions of the American Indian Trust Fund Man-.···· 

< agement Reform Act, the Department ~f the Interior was required · 
to provide· Indian tribes with reconciliation ,reports and. to report to · 
Congress on the status of its efforts; .· · : . . . ' . ·. ·.· . 

. Subsection (a). provides that notwithstanding any other provision 
of law, the date an Indian tribe received a reconciliation report is· 
deemed to be ori December 31, 1999. . . · , - · 

Subsection (b) is a statement of purpose· for the bill, which indi­
cates that S. 1857; as amended, .i,s .intended .to facilitate the vol-

'·: 

-: .·.:.· 

. . ~ : . 



. " 

.'; 

6 

·. untary settlement of tribal clalins and to enable Indian tribes to 
forgo the filing of claims against the United States for losses to or 
mismanagement of tribal trust funds. 

REGULATORY IMPACT STATEMENT. 

Paragraph il(b) of rule XXVI of the Standing Rules ofthe Sen­
ate. requires .that each report accompanying a bill evaluate the reg­
ulatory paperwork impact that would be incurred in carrying out 
the bill. The Committee believes that S. 1857 will have minimal 
regulatory or paperwork impact. 

EXECUTIVE COMMUNICATIONS 
-l. . . ~ 

The testimony of the Associate Solicitor for Indian Affairs for the 
Department of the Interior on S. 1857 is set forth below: 

STATEMENT OF PHIL HOGEN, AsSOCIATE SOLICITOR, DM­
SION. OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR 

Good morning, Mr. Chairman, and members qf the Com~ 
mittee. My name is Phil Hogen. l am the Associate Solic­
itor for Indian Affairs at the Department of the Interior. 
Thank you for the opportunity to present the Department 
of the Interior's views on S. 1857, and act "To Encourage 
the Settlement of Tribal Claims." · . · 

The Department supports the intent of S. 1857, although 
we suggest clarifying changes in order to make the lan­
guage· oLthe bill consistent with the intent. S. 1857 at­
tempts to establish a date certain on which the~ statute of 
limitations would commence to run on c:laims concerning 
alleged losses to or mismanagement of tribal trust funds. 
The bill seeks to provide the Tribes and the Government 
with additionaltime to address anddetermine a process to 
encourage and facilitate the resolution of tribal trust fund 

·mismanagement claims based on the results of the Arthur 
Andersen reconciliation reports that were provided to the 
Tribes in 1996. The proposed legislation would also provide 
Tribes that have already filed litigation with a sufficient -
basis to obtain a stay of their pending claims, until the 
Tribes and the Department have had further opportunity 
to engage in attempts to resolve those claims, before re­
sorting to what will almost certainly be expensive and bur­
densome litigation for both sides. We support this ap­
proach, but recommended the following ch,anges: 

With respect to subsection (a), we recommend that the 
language be amended to state as follows: 

(a)" IN GENERAL.-Solely for purposes of pro­
viding an. opportunity to explore the settlement of 
tribal claims, the statute of limitations shall be 
tolled through September 30, 2003, for any claim 
not already · time-barred concerning losses to or 
mismanagement oftribal trust funds. 

This recommended change would obviate the need for the · 
language currently found in subsection ·(b) of the·bill. As. 
such, we recommend that subsection (b) be deleted. 

- ------· --- -----~--~~----'---'-'---___:_--~---'-----'-----'----'--__:_ __ 
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Once again; I would like to thank you for the oppor­
tunity to testify on this legislation. 'I would be pleased to 
answer any questions you may have. 

C:HA.NGES IN EXISTING LAW 

rn. compliance with subsection 12. of.rule xxyI of the Standing 
Rules of the Senate, the Committee notes that the amendment in 
the nature of a substitute to S. 1857 will not effect any changes in 
existing law. · 

0 
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REPORT 
107-138 

TO ENCOURAGE THE NEGOTIATED SETTLEMENT OF 
TRIBAL CLAIMS 

FEBRUARY 15, 2002.~0rdered to be printed 

Mr. INOUYE, from the.Committee on Indian Affairs, 
submitted the, following 

REPORT 

[To accompany S. 18S7] 

· The Committee on Indian Affairs, to which was referred· the bill, 
S. 1857, to encourage the negotiated settlement of tribal claims, 
having considered the same, reports favorably thereon with an 
amendment in the nature Of a substitute, and recommends that the 
bill as amended do pass. · 

PURPOSE 

The purpose of S. 1857, as amended, is to address the possibility 
that the statute of limitations is running or has run on legal claims 
that Indian tribal governments may assert against, the United 
States related to the management of tribal funds that are held in 
trust by the United States, as a result of reconciliation reports pro­
vided to the tribes by the Department of Interior in response to 
§ 304 of the American Indian Trust Fund Management Reform Act 
of 1994, P.L. 103-412 (October 25, 1994) ("AI'l'FMRA"), The bill 
does not address issues relating to Individual Indian Money ("IIM") 
accounts. · · 

.BACKGROUND 
' . 

As a function of treaties and the course of dealings between the 
United States and Indian tribes, the United States holds legal title 
to lands held in trust for individual Indians as well as Indian tribal 
governments. The revenues derived from trust lands are also held 
in trust by the United States for the benefit of individual Indians 
and tribal governments. 

In August of 2001, the U.$; General Accounting Office reported 
to the Committee thatan independent public accounting firm audit 

99"'-010 
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of lndian trust furtqs for fiscal year 2000 showed that the Depart­
ment of the Interior was maintaining approximately 1,400 accounts 
for 315 Indian tribes with assets in excess of $2.6 billion, and over 
260,000 individual indian money (IIM) trust fund accounts with a 
balance of $400 million as of September 30, 2000. 

Receipts are deposited to these accounts primarily from land use 
agreements, royalties on natural resource depletion, enterprises re­
lated to trust resources, judgment awards, settlement of Indian 

. claims, and investment income. However, the audit report. noted 
that .reliance cannot be placed on the balances reflected inthe trust 
funds accounts until many tribal accounts are reconciled and/or re­
solved through negotiation and settlement and class action litiga­
tion on behalf of the individual Indian money account holders is re- · 
solved (Cobell v. Babbitt, retitled Cobell v. Norton). 

The Congress first· established an Indian trust fund. account rec- . 
onciliation requirement in .the Supplemental Appropriatfons Act of 
1987 (P.L. 100-202) in response to t.ribal concerns that the Interior 
Department had not consil;1tently provided them with statements 
on their account.balances, thattheir trust.fund accounts had never 
been reconciled, and .that the Department planned to contract with 
a third party for the management of trust fund accounts. The origi-

. nal provision required that the accounts be audited and reconciled 
before the Department .transferred the responsibility for ~a~a~g 
the trust funds to a third party. From 1990 to 1995, proV1s10ns m 
the appropriations.·acts for·the Department of the Interior added a 
requirement that the accounts be reconciled to the earliest possible 
date and that. the Department obtain an independent certification 
of the reconciliation work; 1 . · . 

Meanwhile, recognizing that it would be unfair to allow the stat­
ute of limitations to run on ·claims until each account holder was 
provided with an accountirig, in 1991, the Department of the Inte­
rior Appropriations Act, P.L;· 101.:...512, included a provision stating 
that: "the statute of limitations shall not commence to run on any 
claim concerning losses to or mismanagement of trust funds until 
the affected tribe or individual Indian has been furnished with the . 
accounting of such funds;" In the' appropriations act for the fol­
lowing year, through the present, the provision was altered to refer 
to "an accounting of such funds from which the beneficiary can de-
termine whether there has been a loss." · . 

To address these requirements, the Department contracted with 
two independent public accounting firms, one to reconcile the trust · 
accounts and the other to conduct· an independent certification that 
the reconciliation resulted in the most complete reconciliation pos­
sible. Following a preliminary assessment i11 March of 19.92 by the 
Department's reconciliation contractor; the Department decided to 
have the contractor. reconcile the tribal accounts for fiscal years 
1973 through 1992 . and to omit accounts for individual Indians 
from the. reconciliation project due to the potential lack of sup­
porting documents and the cost arid level. of effort that would be 
needed to include them in the project. Later, the Department 

1 P.L~ 101-121 (Department of the Interior and Reli:ited Agencies Appropriations Act 1990), 
P.L. 101-512 (Depl!rtment of the Interior and Related Agencies Appropriations Act 1991), P.L. 
102-154 (Department of the Interior and Related Agencies Appropriations Act 1992), P.L. 102-
381 ·(Department of the Interior arid Related Agencies Appropriations Act 1993), P.L. 103-138 
(Department of the lriterior and Related AgenCies Appropriations Act 1994), P.L. 103-;132 (De­
partment of the Interior and Related Agencies Appropriations Act 1995). · 
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charged the Bureau oflndian Affairs with reconciling the tribal ac­
counts .for fiscal year 1993 through 1995 to comply with the Amer- · 

· ican Indian Trust Fund Management Reform Act's requirement 
that the Department provide. Indian tribes with reconciled account 
statements as of September 30,.1995. 

In late 1995, the Department of Interior terminated the certifi­
cation contract with Coopers & Lybra11d. According to the General 
Accounting Office, however, even completing the process, as modi~ 
fied, may not· have provided the assurances that Congress in-
tended. · 

The certification requirement was imposed to . obtain 
independent assurance of the accuracy and reliability of 
the reconciled balances. After the certification.contract was 
awarded in September, 1993, BIA limited the scope of cer­
tification contract to ensure 011ly that the reconciliation ef­
fort was performed in accordance with. the reconciliation 
contract. Therefore the certification· effort .as designed did 
not address whether the reconciliation provided as com­
plete an accounting as possible, and it would not, in our 
view, have. provided the additional assurance originally 
contemplated. 2 

In January of 1996, the I)epartment provided a report package 
to each tribe containing the tribes' reconciliation reslilts, including 
unreconciled account statements with sc~edules of proposed adjust­
ments based on reconciliation project results for each year covered 
by the reconciliation, a11d a transmittal letter that described the in­
formation provided. During a February 1996 meeting at which In­
terior officials and the reconciliation contractor summarized the 
reconciliation results, tribes raised questions about the adequacy 
and reliability of the reconciliation results~ The U.S. General Ac­
counting Office also reported shortcomings in the Interior Depart• 
ment's reconciliation project.· [Financial Management: BIA's Tribal 
Trust Fund Account Reconciliation· Results (GAO/AIMD-96-63, 
May 3, 1996)] . . . 

Many . Indian tribes. believe the Department has mismanaged · 
their tribal trust fund accounts or have suffered losses to their un­
derlying trust lands and resources, and are accordingly· contem-

. plating the initiation of law suits against the United States seeking 
a full accounting of the funds held by the United States on their 
behalf. · · 

Although it is not at. all clear that the reconciliation reports at 
issue did in fact provide tribes with notice sufficient to commence 
the running of the statute of limitations, tribal governments would 
not want to take the chance that their claims would be held to be 
time-barred, and would thus feel compelled to initiate legal action . 
in time to prevent the statute of limitations from being applied. 
These legal actions initiated to preserve tribal claims will be filed 
and have been filed in Federal courts across the country, thereby 
holding the potential for multipli:i adjudications with varying and 
inconsistent results, as well as potentially ·exposing the United 
States to liability. · 

2 GAO, Responses to Questions From Jilne 11, 1996·a'earlng, B-272a52 (Ju~e 24, 1S96). 

··,. 



4 

The Committee is concerned that filing of such claims could 
interfere with the opportunity for the United States and tribal gov-

. ernments to pursue negotiations for the settlement of tribal ac" 
counting or resource management claims. During the 105th Con­
gress, the Committee held a joint hearing with the House Com.­
mittee on Resources to consider H.R. 3782, which would hav·e es­
tablished a process. for settlillg disputes regarding tribal trust fund 
accounts. · 

Since that joint hearing in July of 1998, the United States Dis­
trict Court for the District· of Columbia issued a ruling in Cobell 
v. Babbitt, which was affirmed by the Court of Appeals as Cobell 
v. Nortoh in February 2001. The appellate ruling explicitly :recog­
nizes the United States' responsibility to provide an accounti][lg for 
all funds deposited pursuant to the Act of June 24, 1938 (25 U.S.C. 
§ 162a). The court's ruling reaffirms the principle that the United 
States' responsibilities as . trustee are not merely constrained to 
those established in statutes. In addition, the court concluded that 
"the 1994 Act [AITFMRA] :reaffirms the government's preexisting 
fiduciary duty to perform a complete historical accounting of trust 
fund assets." · · 

The Committee looks forward to working with the Administra­
tion to develop a settlement process that is grounded in the Cobell 
court's sound reasoning. · 

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE 

Under the amendment approved by the Committee, the reconcili­
.ation reports provided to Indian tribes beginning in January of 
1996 will be deemed to have been received no earlier than Decem" 
bet 31, 1999. As a result, even if the United States were to assert 
that a reconciliation report commenced the running of the statute 
of limitations, it would take until December 31, 2005 for a six-year 
statute of limitations to run from the date the day the tribe .was · 
deemed to have received the report. The Committee is aware that 
in some cases an Indian tribe may have received a report more 
than six years before this bill is enacted into law, namely between 
January. 1996 and a date six years· before the effective date. of this 
legislation. Even where this may have occurred, the Committee has 
received assurances that the United States will not assert a de­
fense that the statute of limitations has commenced to run at a 
date other than the date the tribe is deemed by this legislation to 
have received the report. · 

Both in testimony before the Committee by the Department's As­
sociate Solicitor for the Division of Indian Law and in discussions 
with other Departmental Officials, the Committee and Committee 
staff, respectively, were assured that the Departments of Justice 
and Interior were aware that asserting such a defense would frus­
trate the objectives of this. legislation .. Were sli.ch a ·defense. to be 
asserted by the United States, it wotild compel an Indian tribe to 
file its claims immediately. Even if such an argument were to be 
made, the committee is convinced that it has sufficiently addressed 
this question to satisfy even the most exacting standard for dem­
onstrating Congressional ·intent to effect what· is arguably . a retro­
active application of this bill as it applies t~ tribes that received 
reconciliation reports six years or more before the effective date of 
this legislation. · · 
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Subsection (b) of the amendment clarifies the Committee's intent 
in approving the amendment. Because of the Committee's acute 
concern that Indian tribes will be forced to immediately file claims 
to prevent the United States from asserting that the statute oflim­
itations has or will run on their claims for losses to or mismanage­
ment of their trust funds, the Committee has approved a bill which 
addresses only this discrete issue. By including a "statement of 
purpose," the Committee memorializes this limited purpose within 
the language of the provision itself. Because the purpose of S. 1857 
is so limited, neither the bill nor Congress' action in approving this 
bill should be construed to favor any one of the competing interpre­
tations of the provisions of appropriations acts which preclude the 
statute of limitations from commencing to run until an Indian tribe 
has received an "accounting" and/or "an accounting of such funds 
from which the beneficiary can· determine where there has been a 
loss." 

The Committee takes no position on whether the receipt of rec­
onciliation reports does in fact commence the running of a statute 
of limitations on tribal claims against the United states related to 
the United States' management of tribal trust funds. 

LEGISLATIVE HISTORY 

S. 1857 was introduced on December 19, 2001, by Senator Ben 
Nighthorse Campbell,. for himself and Senator .Daniel K:. Inouye, 
and was referred to the Committee on Indian Affairs. On February 
7, 2002, the Committee held an hearing on S. 1857. At an open 
business meeting on February 13, 2002, the Committee approved 
an amendment to S. 1857 in the nature of a substitute. 

COMMITTEE RECOMMENDATION AND TABULATION OF THE VOTE 

In an open business session on February 13, 2002, the Com­
mittee on Indian Affairs, by a voice vote, adopted the amendment 
in the nature of a substitute and ordered the bill favorably reported 
to the Senate, with the recommendation that the Senate do pass 
S. 1857 as reported. · 

COST AND BUDGETARY CONSIDERATIONS 

At the time of filing this report, the cost estimate of the Congres­
sional Budget Office on S. 1857 has not yet been received. Compli­
ance with Senate Rule XXVI, paragraph ll(a) is therefore impracti­
cable at this time. 

SECTION-BY-SECTION ANALYSIS OF AN AMENDMENT IN THE NATURE 
OF A SUBSTITUTE TO S. 1857 

Section (1). Settlement of tribal claims 
Under the provisions of the American Indian Trust Fund Man­

agement Reform Act, the Department of the Interior was required 
to provide Indian tribes with reconciliation reports and to report to 
Congress on the status of its efforts. · 

Subsection (a) provides that notwithstanding any other provision 
of law, the date an Indian tribe received a reconciliation report is 
deemed to be on December 31, 1999. 

Subsection (b} is a statement of purpose for the bill, which indi­
cates that S. 1857, as amended, is intended to facilitate the vol-
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untary settlement of tribal claims and to enable Indian tribes to 
forgo the filing of claims against the United States for losses to or 
mismanagement of tribal trust funds. 

REGULATORY IMPACT STATEMENT 

Paragraph ll(b) of rule XXVI of the Standing Rules of the Sen­
ate requires that each report accompanying a bill evaluate the reg­
ulatory paperwork impact that' would be incurred in carrying out 
the bill. The Committee believes that S. 1857 will have minimal 
regulatory or paperwork impact. 

EXECUTIVE COMMUNICATIONS 

The testimony of the Associate Solicitor for Indian Affairs for the 
Department of the Interior on S. 1857 is set forth below: 

STATEMENT OF PHIL HOGEN, ASSOCIATE SOLICITOR, DIVI­
SION OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR 

Good morning, Mr. Chairman, and members of the Com­
mittee. My name is Phil Hogen. I am the Associate Solic­
itor for Indian Affairs at the Department of the Interior. 
Thank you for the opportunity to present the Department 
of the Interior's views on S. 1857, and act "To Encourage 
the Settlement of Tribal Claims." 

The Department supports the intent of S. 1857, although 
we suggest clarifying changes in order to make the lan­
guage of the bill consistent with the intent. S. 1857 at­
tempts to establish a date certain on which the statute of 
limitations would commence to run on claims concerning 
alleged losses to or mismanagement of tribal trust funds. 
The bill seeks to provide the Tribes and the Government 
with additional time to address and determine a process to 
encourage and facilitate the resolution of tribal trust fund 
mismanagement claims based on the results of the Arthur 
Andersen reconciliation reports that were provided to the 
Tribes in 1996. The proposed legislation would also provide 
Tribes that have already filed litigation with a sufficient 
basis to obtain a stay of their pending claims, until the 
Tribes and the Department have had further opportunity 
to engage in attempts to resolve those claims, before re­
sorting to what will almost certainly be expensive and bur­
densome litigation for both sides. We support this ap­
proach, but recommended the following changes: 

With respect to ·subsection (a), we recommend that the 
language be amended to state as follows: 

(a) IN GENERAL.-Solely for purposes of pro­
viding an opportunity to explore the settlement of 
tribal claims, the statute of limitations shall be 
tolled through September 30, 2003, for any claim 
not already time-barred concerning losses to or 
mismanagement of tribal trust funds. 

This recommended change would obviate the need for the 
language currently found in subsection (b) of the bill. As 
such, we recommend that subsection'(b) be deleted. . 
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Once again, I would like to thank you for the oppor­
tunity to testify on this legislation. I would be pleased to 
answer any questions you may have. 

CHANGES IN EXISTING LAW 

In compliance with subsection 12 of rule XXVI of the Standing 
Rules of the Senate, the Committee notes that the amendment in 
the nature. of a substitute to S. 1857 will not effect any changes in 
existing law. 

0 



S.1857 

0nr !tundrtd ~rl1rnth Q:ongrrss 
ofthr 

tlnitrd ~tatrs of amtrica 
AT THE SECOND SESSION 

Begun and held at the City of w ashington on w ednesday; 
the twenty-:-third day of January; two tho.isand and .two 

21.n 5Ict 
To encourage the negotiated settlement of tribal claims. 

Be it enacted. bythe Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SETTLEMENT OF TRIBAL CLAIMS. 

(a) IN GENERAL.-Notwithstanding any other provision of law, 
for purposes of determining the date on which an Indian tribe 
received .a. reconciliation report for purposes of applying a statute 
of limitations, any such report provided to or received by an Indian 
tribe· in. response . to .. section 304 .. of the American Indian Trust 
Fund Management Reform Act ofl994 · (25 U.S.C. 4044) shall be 
deemed to have been received by the Iridian tribe on December 
31, 1999. 

(b) STATEMENT .OF PURPOSE.--Subsection (a) is solely intended 
to provide recipients of reconciliation reports with the opportunity 
to postpone the filing of claims, or to facilitate the voluntary dis" 
missal of claims, to encourage settlement negotiations with the 
United States. 

. . 

Speaker· of the House of Representatives. 

Vice President of the United States and 
President of the Senate. 
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