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EXECUTIVE OFFICE: OF THE PRESIDENT 
OFFICE OF MANAGEMENTAND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill - H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 to: (1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 

· abandoned industrial sites known as "brownfields". 

Agency Recommendations 

Office ofManagementand Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture· 
Council on Environmental Quality 
Small Business Administration , 
Department of Energy 
Department of Labor 
Department of Health and Human Services 
Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval 
Approval (Infon11ally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) · 
No comment (Informally) 
No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act of 1980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed· 
of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 

'.increased funding for brownfielddeanup. The major provisions of H.R. 2869 are described 
below. 

Title I - Small Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: (1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this 
Act. 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons· of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National· 
Priorities List. The enrolled bill also would exempt: ( 1) businesses that employ no more than 
100 foll-time workers; and (2) owners, operators,. or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard.· 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratory waste, and household hazardous waste; 

The exemptions described above would not applyifthe President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 

. significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an 
information request or administrative subpoena issued by the Presidentunder this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not apply to persons convicted of criminalviolations related to hazardous waste 
disposal. 

In addition, H.R. 2869, under prescribed conditions, would allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmeritalresponse costs. These settlement decisions would not be subject to 
judicial review. 
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Title II - Brownfields Revitalization and Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
properties which may contain hazardous substances. There are approximately 450,000 of these· 
sites nationwide. The redevelopment ofbrownfields has been hindered by CERCLA liability 
provisions, which hold a property owner liable for the entire cost of a cleanup even if the 
property owner purchased the site after the contamination had occurred or was otherwise 
innocent of causing the contamination. ' 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not cause or contribute to the release, is not affiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers of brownfield sites·who acquire property after the date of enactment of this Act and 

. who make all appropriate inquiries prior to purchase. 

In addition, the existing CERCLA innocent landowner provision would be clarified with 
regard to the liability of landowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know of prior contamination of the property. 

H.R. 2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President would be required to establish a grant program to remediate such sites. 
Appropriations of $200 million would be authorized in each of FY s 2002-2006 for these grant 
programs. (EPA's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50 million in each ofFYs 2002.,2006 would be authorized for grants 
to States and Tribes to establish a new cleanup program or enhance. an existing program. With 
respect to these grant~, the enrolled bill was modified to make clear that the Davis-Bacon Act 
continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid 

· the prevailing wage for similar work in the location and consequently results in higher costs than 
if this requirement did not exist. 
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. . . 
! • . . ' 

-· H.R. 2869 also would provide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: (1) at the State's request; (2) ifthe 

. contamination has migrateq or will migrate across a State line _or onto Federal property; (3) if . 
EPA determines. the existence of an imminent and substantial endangerment to public health or· 
welfare or the environment; or ( 4) if significant new information about the site condition or · 
contamination is discovered. The President would be required to report to Congress on.the basis 

· · for an enforcement action within 90 days of the action. 

' 
Finally, H.R. 2869, under prescribed conditions, would allow the President to defer final 

listing of an eligible property on the Superfund National Priorities List. 

· Conclusion and Recommendations 

EPA recommends approval of H.R. 2869, stating that "passage of brownfields legislation 
' has been a top environmental priority for the Administration." 

.. '-

. . 

. Justice recommends approval ofthe enrolled bill, noting that it "would promote the 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large 
contributors of toxic waste and small businesses that dispose C>f only smali amounts of waste or 
ordinary trash." · 

- . . 

··. We join EPA, Justice, and other concerned agencies in recommending the approval of 
RR. 2869, which passed ·the House by voice vote and the Senate by unanimous consent. 

Enclosures 

~f~ 
.... Mitchell E. Daniels, Jr.· 

. Director 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHIN(3TON, O.C. 20503 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

'SUBJECT: Enrolled Bill - H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 to: (1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as "brownfields". 

Agency Recommendations 

Office of Management and Budget 

Environmental ProtectionAgency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 
Department of Energy 
Department of Labor 
Department of Health and Human Services 
Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 
No.comment (Informally) 
No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act of 1980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions ofH.R. 2869 are described 
below. 

Title I - Small Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: ( 1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit;·and (3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this 
Act. 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also would exempt: (1) businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees ofresidential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratorywaste, and household hazardous waste. 

The exemptions described above would not apply if the President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 
significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an 
informatio~ request or administrative subpoena issued by the President under this Act, or has 
impeded, or is.impedingthe.cleanup. (Presidential authorities under CERCLA are delegated to 

. the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not· apply to persons convicted of criminal violations related to hazardous waste 
disposal. 

In addition, H.R. 2869, under prescribed conditions, would allow the Presidentto reduce 
settlement costs for potentiallyresponsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement decisions would not be subject to 
judicial review. 
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Title II -. Brownfields Revitalization and Environmental Restoration 

. . . Brownfield sites generally are abandoned or underutilized industrial or commercial ... 
·. properties which may contain hazardous substances. There are approximately 450,000 of these 
· sites nationwide. The redevelopment ofbrownfields has peei;i hindered byCERCLAlial?ility . 

provisions, which hold a property owner liable for the entire cost of a: cleanup even if the · 
property ,owner purchased the site after the contamination had occurred or was otherwise 
innocent.of causing .the contamination. 

. H.R; 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
_Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not .cause or contribute to the release, is not affiliated with the responsible party, has taken · . . . . r . . . . . 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 

··.purchasers of brownfield sites whoacquire·property after the date of enactment of this Act and 
who make all appropriate inquiries prior to purchase .. · · · · 

In addition, the existing CERCLAinnocent landowner provision would be clarified with 
·regard to the liability oflandowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regl1lation, 
would be required to establish standards and practices that would enable a property oWn.er to 

· establish that he/she had no reason to know of prior contamination of the property. · 

. · H.R. 2869 also would authorize appropriations to assess and clean up broWnfields. 
Specific~lly, it would require EPA to esta,blish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related. to brownfield 
sites~ and the President would be required to establish a grant program to remedfate such sites .. · 
Appropriations of $200 million would be authorized in each of FY s 2002-:2006 for these grant 
programs. (EP A's current brownfields ·program is funded at $98 million in FY 2002.) An 
additional appropriation of$50 million in each ofFYs 2002:2006 would be authorized for grants · 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled bill was modified to make. clear that the Davis-Bacon Act 

· continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid 
the prevailing wage for similar work in the location and consequently results in higher costs than· 
if this requirement did not exist · 
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H.R. 2869 also would provide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: (1) at the State's request; (2) ifthe 
contamination has migrated or will migrate across a State line or onto Federal property; (3) if 
EPA determines the existence of an imminent and substantial endangerment to public health or 
welfare or the environment; or ( 4) if significant new information about the site condition or 
contamination is discovered. The President would be required to report to Congress on the basis 
for an enforcement action within 90 days of the action. 

Finally, H.R. 2869, under prescribed conditions, would allow the President to defer final 
listing of an eligible property on the Superfund National Priorities List. 

Conclusion and Recommendations 

EPA recommends approval ofH.R. 2869, stating that "passage ofbrownfields legislation 
has been a top environmental priority for the Administration." 

Justice recommends approval of the enrolled bill, noting that it "would promote the 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large 
contributors of toxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." 

We join EPA, Justice, and other .conc~med agencies in recommending the approval of 
H.R. 2869, ·which passed the House by voice vote and the Senate by unanimous consent. 

'J1Af'~ 
· Mitchell E. Daniels, Jr. 

Director 

Enclosures 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D. C. 20503 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill - H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 to: (1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as "brownfields"~ 

Agency Recommendations 

Office of Management and Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration· 
Department of Energy 
Department of Labor 
Department of Health and Human Services 
Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 
No comment (Informally) 
No comment (Informally) 



•. 

· Discussion 

The Comprehensive Enviromnental Response, Compensation and Liability Act of 1980 . 
(CERCLA, also known as "Superfund") establishes liability andprovides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend· · 
CERCLA. Title I of RR. 2869 would modify the liability of srr;iall businesses who have disposed 

• of small amounts of waste. Title II would provide protection from liability for certain , 
·landowners associated with abandoned industrial sites known asbrownfields and authorize 
increased funding for brownfield cleanup; The major provisions ofH.R. 2869 are described 
below. · 

Title I - Small Business Liability Protection 

Pursuant to, CERCLA's joint arid several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site atwhich both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: (1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
ofproofto the party bringing the suit; and (3)require the suing party to paythe defendant's legal 
costs if the defendant is found not liable~ pursuant to the liability exemptions provided under this 
Act.. 

. Specifically, except as described below, H.R. 2869 would exempt from liability . 
. businesses that had disposed of less than· 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The .enrolled bill also would exempt: ( 1) businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing; appliances, consumer product packaging, disposable diapers, ·office 
supplies, cosmetics, glass, metal food containers; elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemptions described above would not apply ifthePresidentdet~ines that: (l)the ... · 
subject hazardous material or hazardous waste "contributed significantly, or coul~ contribute 
·significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an · 
. information request or administrative subpoena issued by the President under this Act, or has 

·· impeded, or is impeding the cleanup. (Presidential authorities under CERCLA ar~ delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not apply to persons convicted of criminal violations .related to ·hazardous waste 

. _disposal; 

. - . . . ,. ' 

Inadditiori, H.R. 2869, under prescribed conditions, would.allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement decisions would not be subject to. 
judicial review .. 
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TitleTI - Brownfields Revitalization and Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
properties which may contain hazardous substances. There are approximately 450,000 of these 
sites nationwide. The redevelopment of brownfields has been hindered by CERCLA liability 
provisions, which hold a property owner liablt: for the entire cost of a cleanup even if the 
property owner purchased the site after the contamination had occurred or was otherwise 
innocent of causing the contamination. 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not cause or contribute to the release, is not affiliated with the responsible party, has taken 

. reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers of brownfield sites who acquire property after the date of enactment of this Act and 
who make all appropriate inquiries prior to purchase. 

In addition, the existing CERCLA innocent landowner provision would be clarified with 
regard to the liability of landowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would berequired to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know of prior contamination of the property. 

H.R. '2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President would be required to establish a grantprogramto remediate such sites. 
Appropriations of $200 million would be authorized in each ofFYs 2002-2006 for these grant 
programs. (EPA's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50 millionin each ofFYs 2002-2006 would be authorized for grants 

/ 

to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled bill was modified to make clear that the Davis-Bacon Act 
continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid 
the prevailing wage for similar work in the location and consequently results in higher costs than 
if this requirement did not exist. 

-3-
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H.R. 2869 also would provide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: (1) at the State's request; (2) ifthe 
contamination has migrated or will migrate across a State line or onto Federal property; (3) if 
EPA determines the existence of an imminent and substantial endangerment to public health or 
welfare or the environment; or ( 4) if significant new information about the site condition or 
contamination is discovered. The President would be required to report to Congress on the basis 
for an enforcement action within 90 days of the action. 

Finally, H.R. 2869, under prescribed conditions, would allow the President to defer final 
listing of an eligible property on the Superfund National Priorities List. 

Conclusion and Recommendations 

EPA recommends approval ofH.R. 2869, stating that "passage ofbrownfields legislation 
has been a top environmental priority for the Administration." 

Justice recommends approval of the enrolled bill, noting that it "would promote the 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large 
contributors of toxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." 

We join EPA, Justice, and other concerned agencies in recommending the approval of 
H.R. 2869, which passed the House by voice vote and the Senate by unanimous consent. 

Enclosures 

·~f'~ 
Mitchell E. Daniels, Jr. 
Director 
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WHITE HOUSE STAFFING MEMORANDUM 

Date: 1-9-02 ACTION I CONCURRENCE/ COMMENT DUE BY: 1-10-02 10:00 AM . 

ENROLLED BILL - H.R. 2869 ~ S.MALL BUSINES.S LIABILITY RELIEF AND 
Subject: BROWNFIELDS REVITALIZATION ACT 

ACTION FYI ACTION FYI 

VICE PRESIDENT Ii!' 0 HUBBARD ,~ D 
• I IY' D [!' 

CARD HUGHES D 

BLAKEMAN D 0 IRAS'TORZA D D 

BOLTEN lir D JOHNSON l!r' D 

CALIO Ir' D LINDSEY ~ D· 

CONNAUGHTON Iii' D MIERS D D 

DANIELS D tr RICE D lit" 

FLEISCHER .. s; D RIDC:iE D ril-' 

GERSON D D ROVE l!r' · .. D 

GONZALES [if' D SPELLINGS ~ D 

HAGIN D 0 CLERK 0 [!(' 

HAWKINS r. ·D D D 

. REMARKS: 
PLEASE FORWARD YOUR COMMENTS DIRECTLY TO BETH ROSSMAN, EXTENSION 547~10 
(FAX 53790), BY 10:00 AM TOMORROW AND .SEND A C:OPY TO THE STAFF .SECRETARY. 
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WHITE HOUSE STAFFING MEMORANDUM 
. 

Date: 1-9-02 ACTION I CONCURRENCE I COMMENT DUE BY: 1-10-02 10:00 AM 

ENROLLED BILL - H.R. 2869 - SMALL BUSINESS LIABILITY RELIEF AND 
Subject: BROWNFIELDS REVITALIZATION ACT 

ACTION .· FYI ACTION FYI 

VICE' PRESIDENT ii' D HUBBARD· 'er' D 

CARD lY D HUGHES LY D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN lir D JOHNSON lW' D 

CALIO ~ D LINDSEY [i' D 

CONNAUGHTON IW' D MIERS D D 

DANIELS D ~ RICE D [!Y 

FLEISCHER IW D RIDGE D [ii' 

GERSON D D ROVE lW' D 

GONZALES [if' D SPELLINGS ~ D 

HAGIN D D CLERK D [!f' 

HAWKINS er-' D D D 

REMARKS: . 

I
. PLE:ASE FORWARD YOUR COMMENTS DIRECTLY TO BETH ROSSMAN, EXTENSION 54790 
. (FAX 53790), BY 10:00 AM TOMORROW AND SEND A COPY TO THE STAFF SECRETARY. 
I THANK YOU. 

I 
I 

RESPONSE: 
I 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill - H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Envirorimental Response, Compensation and Liability Act of · 
1980 to: ( 1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of · 
abandoned industrial sites known. as "brownfields". 

Agency Recommendations 

Office of Management and Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 
Department ·of Energy 
Department of Labor 
Department of Health and Human. Services 
Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

. Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment {Informally) 
No comment (Informally) 
No comm~nt (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and LiabilityAct of 1980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 

· of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions of H.R. 2869 are described 
below .. 

Title I - Small Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme,, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: (1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this 
Act. . 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also would ex~pt: (1) businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees ofresidential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemptions described above would not apply if the President detemiines that: (1) the 
subject hazardous materiaJ or hazardous waste "contributed significantly, or could contribute 
significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an 
information request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions . 
also would not apply to persons convicted of criminal violations related to hazardous waste 
disposal. 

In addition, H.R. 2869, under prescribed conditions, would allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement decisions would not be subject to 
judicial review. 
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Title II - Brownfields Revitalization and Enviromi1ental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
properties which may contain hazardous substances. There are approximately 450,000 of these 
sites nationwide. The redevelopment ofbrownfields has been hindered by CERCLA liability 
provisions, which· hold a property owner liable for the entire cost of a cleanup even if the 
property owner purchased the site after the contamination had occurred or was otherwise 
}nnocent of causing the contamination. 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not cause or contribute to the release, is not affiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers of brownfield sites who acquire property after the date of enactment of this Act and 
who make all appropriate inquiries prior to purchase. 

In addition, the existing CERCLA innocent landowner provision would be clarified with 
··regard to the liability oflandowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know of prior contamination of the property. 

H.R. 2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President would be required to establish a grant program to remediate such sites. 
Appropriations of $200 million would be authorized in each ofFYs 2002-2006 for these grant 
programs. (EP A's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50 million in each of FY s 2002-2006 would be authorized for grants 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled bill was mopified to make clear that the Davis-Bacon Act 
continues to apply. Davis-Bacon.mandates that workers engaged in construction work be paid 
the prevailing wage for similar work in the location and consequently results in higher costs than 
if this requirement did not exist.. 
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H.R. 2869also would proviqe finality for brownfield cleanups conducted under a State · 
program by precluding Federal enforcement except:· (1) at the State's request; (2) ifthe 
contamination has migrated or will migrate-across a State line or onto Federal property; (3) if 
EPA deterinines the exi~tence of an imminent and substantial endangerment to public health or 
welfare or the environment; or ( 4) if significant new information about the site condition or 

. contamination is discovered: The President would be required to report to· Congress on the basis · 
for an enforcementaction within 90days of the action. · · 

· Finally, H.R. 2869, under prescribed conditions, would allow the President to defer final 
listing of an eligible property on the Superfund National Priorities List. · 

Conclusion and Recomniendations · . . . . .· . . 

... EPA recommends appro~al of H.R. 2869, stating that "passage ofbrownfields legislation· 
has been a top environmental priority for the Administration." · 

Justice recommends approval of the enrolled bill, ~oting that it "would promote the 
cleanup ofSuperfund sites and reduce litigation by drawing a bright line between large 

· contributors of toxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." · 

We join EPA, Justice, and other concerned agencies in recommending the approval of . 
H.R. 2869, which passed the House by voice vote and the Senate by unanimous consent. 

Enclosures 

.· ... ·!~ 
·"}1A. ~~ - ~ ?l 

Mitcheil E. Daniels, Jr. 
Director 
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WHITE HOUSE STAFFING MEMORANDUM 

Date: 1 ·9·02 ACTION I CONCURRENCE I COMMENT DUE BY: 1·10-02 10:00 AM 

ENROLLED Bill • H.R. 2869 ·SMALL BUSINESS LIABILITY RELIEF AND 
Subject: BROWNFIELDS REVITALIZATION ACT 

ACTION FYI ACTION FYI 

VICE PRESIDEN D HUBl:3ARD er' D 
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· WlllTE HOUSE STAFFING ME:::DU_M ______ • 

. Date: 1-9-02 . ACTION I CONCURRENCE l COMMENT DUE BY: 1-10-02 10:00 AM 

ENROLLED BILL - H.R. 2869 - SMALL BUSINESS LIABILITY RELIEF AND 
Subject: BROWNFIELDS REVITALIZATION ACT 

·ACTION FYI ' ACTION FYI 

VICE PRESIDEN1 :;,;' D HUBBARD .. [!(' D 

CARD ~ D HUGHES [!-' D 
.. 

·BLAKEMAN D . ' 
-o~ IRASTORZA D o··. 

·BOLTEN llr D JOHNSON l!r' D 
.CALIO lw' D LINDSEY Iii-' D 

CONNAUGHTON Iii' Cl MIERS D D 

DANIELS D Cit" RICE D [!t" 

FLEISCHER lV D RIDGE D ~ 

GERSON. D D ROVE ~ D 

GONZALES II' D . SPELLINGS ~ D 

HAGIN D D CLERK o· l!r' 
HAWKINS rY' D D D 

REMARKS: 
·. PLEASE FORWARD YOUR COMMENTS DIRECTLY TO BETH ROSSMAN, EXTENSION 547~0 
·.(FAX 53790), BY 10:00 AM TOMORROW AND SEND A COPY TO THE STAFF SECRETARY.· 
THANKYOU. . . ·. > . 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MAN'AGEMENTAND BUDGET 

WASHINGTON, D. C. 20S03 

THE DIRECTOR January' 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill ., RR. 2869 - Small Business Liabihty Reliefand Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

· Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 to: (1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as "brownfields". 

Agency Recommendations 

Office of Management and Budget 

Environmental Protection Agency (EPA) 
· Department of Justice 

Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 
Department of Energy 
Department of Labor 
Department of Health and Human Services 
Department of Commerce 
Department of the Interior 
Depa_rtment of the Treasury 

Approval 

.Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 
No comment (Informally) 
No comment (Informally) 



Discussion 

. The Comprehensive Environmental Response, Compensation and Liability Act of l 980 · 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. RR. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts· of waste. Title II would provide protection from liability for certain .. 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions ofH.R. 2869 are described 
below.· 

Title I- Small Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the co.st of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: (1) provide liability relief to. 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 

. costs if the defendant is found notliable, pursuant to the liability exemptions provided under this . 
Act. \ 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also would exempt: (1) businesses that employ no more than 
100 full "'.'time workers; and (2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemptions described above would not apply if the President determines that: (1) the 
. subject hazardous material or hazardous waste "contributed significantly, or could contribute 
significantly" to the cost of the cleanup; or(7) the.small business has failed to comply with an 
information request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. ·Exemptions 
also would not apply to persons convicted of criminal violations related to hazardous waste 
disposal. 

In addition, H.R. 2869,.under prescribed conditions, would allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability ora limited 
ability to pay environmental response costs. These settlement decisions would not be subject to 

·judicial review. 
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Title II - Brownfields Revitalization and Environmental Restoration 
- ; . . 

Brownfield sites generally are abandoned or underutilized industrial or commerci~l 
properties which may contain hazardous substance~. There are approximately 450,000 of these 
sites nationwide. The redevelopment of brownfields has been hindered by CERCLA liability 
provisions, which hold a property owner liable for the entire cost of a cleanup even if the · 
property owner purchased the site after the contfilni11ation had occurred or was otherwis.e · 
innocent of causing the contamination. 

H.R. 2869 ~ould address this problem by modifyirig CERCLA to provide liabillty relief 
for contiguous pr~perty owners and prospective purchasers under prescribed c~mditions. 
Specifically,· relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not cause or contri,bute to the release, is not affiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental . 
response actions. Under similar conditi9ns, liability relief would be provided to prospective 
purchasers of brownfield sites who acquire property after the d~te of enactment of this Act and · 
who make an· appropriate inquiries prior to purchase. .. . 

In addition, the existing CERCLA innocent landowner provision would be clarifled with 
regard to the liability of l.andowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate· inquiries into prior· 
ownership and use. Within two years after the enactment of this Act, EPA; through regulatiqn, 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know of prior contamil).ation of the property. 

· H.R. 2869 alsowould authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conciuctplanning related to brownfield 
sites, and the President would be required to establish a grant program to remediate such sites. 
Appropriations of$200 million would be authorized in each of FY s 2002~2006 for these grant 
programs. (EPA's current brownfields program.is fundedat $98.million in FY 2002;) An 
additional appropriation of $SO million in each of FY s 2002-2006 would be authorized for grants 

· to States and Tribes to establish a new cleanup program or enhance an.existing program. With · 
respect to these grants, the enrolled bill was modified to make clear that the Davis-Bacon Act 
continues to apply .. Davis-Bacon mandates that workers engaged in construction work be paid . 
the prevailing wage for similar work in the location and consequently results in higher costs than 
if this requirement did p,ot exist 
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H.R. 2869. also would provide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: ( 1) at the State's request; (2) if the 
contamination has migrated or will migrate across a State line ot onto Federal property; (3) if 
EPA determines the existence of an imminent and substantial endangerment to public health or 
welfare orthe environment; or (4) if significant new information about the site condition or 
contamination is discovered. The President would be requifed to report to Congress on the basis 
for an enforcement action within 90 days of the action. . . .. 

Finaily, · H.R. 2869, under prescribed conditions, would allow the President to defer final . 
listing of an eligible propertyon the Superfund National Priorities List. 

· Conclusion and Recommendations 

EPA rec~mmends approval of H.R. 2869, stating that "passage ofbrownfields legislation 
has been a top environmental priority for the Administration." · ·. · · 

Justice recommends approval of the enrolled bill, 'noting that it "would promote the 
cleanup of Superfund sites and redu~e litigation by drawing a bright line between large 
contributors of toxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." 

We join EPA, Justice, aQ.d 'other co,ncemed agencies in recoinmending the approval of· 
R.R. 2869, which passed the House by voice vote and the Senate by unanim_ous consent. 

. Enclosures 

"}1Af'y_ 
Mitchell E. Paniels,Jr. 
Director 
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WHITE HOUSE STAFFING MlEMORANDUM 

, Date: 1-9-02 ACTION /CONCURRENCE I COMMENT DUE BY: 1-10-02 10:00 AM 

ENROLLED BILL • H.R. 2869 • SMALL BUSINESS LIABILITY RELIEF AND 
Subject: BROWNFIELD$ REVITALIZATION ACT 

-
ACTION FYI ACTION FYI 

VICE PRESIDENT fir D HUBBARD [!(' 0 

CARD ~ D HUGHES lY' D 

BLAKEMAN D D IRASITORZA D D 

BOLTEN ·[if D JOHINSON [if D 

CALIO lw' 0 LINDSEY llt" D 

CONNAUGHTON Iii D MIEFlS D D 

DANIELS• (! 'iii' RICE: D [i' 

FLEISCHIER ~ D RID(;E D [i"' 

GERSON D D ROVE l!!r' D 

GONZALES [if' D SPEILLINGS liJ- D 
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HAWKINS rV' D D D 

REMARKS: 
PLEASE FORWARD YOUR COMMENTS DIRECTLY TO BETH ROSSMAN, EXTENSION 54790 
(FAX 53790), BY 10:00 AM TOMORROW AND SEND A COPY TO THE STAFF SECRETARY. 
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PLEASE FORWARD YOUR COMMENTS DIRECTLY TO BETH ROSSMAN, EXTENSION 54790 
(FAX 53790), BY 10:00 AM TOMORROW AND SEND A COPY TO THE STAFF SECRETARY . 

. THANKYOU. .· .. 

i . 

RESPONSE:· 

Harriet E. Miers · 
ASsistant to the President 

and Staff Secretary 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DfRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill - H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Pur:pose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 to: (1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 

. abandoned industrial sites known as "brownfields". 

Agency Recommendations 

Office of Management and Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 
Department of Energy 
Department of Labor 
Q~partment of Health and Human Services 
Department of Commerce · 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No. comment (Informally) 
No comment (Informally) 
No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act of 1980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts of waste. Title n would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions of H.R. 2869 are described 
below. · · 

Title I - Small Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLAto: ( 1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to theliability exemptions provided under this 
Act. 

· Specifically, except as described below; H.R. 2869 would exempt from liability 
businesses that had disposed ofless than 110 gallons ofliquid hazardous waste or 200 pounds of 
solid hazardous materials before Aprill, 2001, at a site listed on theSuperfund National 
Priorities List. The enrolled bill also would exempt: (1) businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemptions described above would not apply if the President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 
significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an 
infonnation request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities .under CERCLAare delegated to 
the EPA Administrator.) These determinations would not be judicially reviewabk Exemptions 
also would not apply to persons convicted of crirni.nal violations related to hazardous waste 
disposal. 

In addition, H.R. 2869, under prescribed conditions, would allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement decisions would not be subject to 
judicial review. 
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Title II .. Brownfields Revitalization and Environmental Restoration 

Brownfield sites·generally are abandoned or underutilized industrial or comnietcial 
· properties which may contain hazardous substances. There are approximately 450,000 of these 
· sites nationwide. The redevelopment ofbrownfields has been hindered by CERCLA liabiiit:Y 

provisions, which hold a property owner liable for the entire cost of a cleanup even if the . 
property owner purchased the site after the contaminatiort had occurred or was otherwise . · 
innocent of causing th_e contamination. · · 

' : • ·' • • • • • > •• 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief w01,.ild be provided for contiguous property owners who own property that is 

· contaminated solely due to arelease from another property, provided that the property owner did 
not cause or contribute to the release, is not affiliated· with the responsible party, has taken 
reasonable steps to stop of prevent the release; and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 

. purchasers of brownfield sites who acquire property after the date of enactment of this Act. and 
who make all appropriate inquiries prior to purchase .. 

. . . 

In addition, the existing CERCLA innocent landowner provision would be clarified with 
regard to the liability of landowners who had no reason to know that a property was 
contaminated at the time. of purchase, despite having made all appropriate inquiries into prior . 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would be required to establish standards and practices that would enable a property O\vner to 
establish that he/she had no reason to know of prior contamination ofthe property . 

. H.R. 2869 also would authorize appropriations to assess and clean up brownfields~ 
Specifically, it would requfre EPA to establish a program to provide grantsto States, Tribes, and 
local governments to inventory, characterize, ass~ss, and conduct planning related to brownfield 
sites, and the President would be required to establish a grant program to remediate such sites. 
Appropriations of$200 million would be authorized in each ofFYs 2002-2006 for these grant 
programs. (EPA's·current brownfields program is funded at $98 million in FY2002.) An 
additional appropriation of $50 million in each of FY s 2002-2006 would be authorized for grants 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
re~pect to these grants, the enrolled bill wasmodified to make clear that the Davis-Bacon Act. ·· 
continues to apply. Davis .. Bacon mandates that workers engaged in.construction work be paid · 

· the prevailing wage for similar work in the location and consequently results in higher costs than 
if this.requirement did not exist. 
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H.R. 2869 also would provide finality for brownfield .cleanups conducted under a State 
program by precluding Federal enforcement except: (l) at the State's request; (2) ifthe 
contamination has migrated or will migrate across a State line or onto Federal property; (3} if 

. EPA determines the existence of an imminent and substantial endangerment to public health or 
welfare or the environment; or ( 4) if significant new information about the site condition or · 
contamination is discovered./ The President would be required to report to Congress on the basis 
for an enforcement actionwithin.90 day1;1 of the action. 

Finally, H.R. 2869, under prescribed conditions, would allow the President todefer final 
listing of an eligible property on the Superfund National Priorities List. 

Conclusion and Recommendations 

EPA 'recommends approval of H.K 2869, stating that "passage of brownfields legislation 
has been a top environmental priority forthe Administration." 

Justice recommends approval of the enrolled bill, noting that it "would promote the 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large 
contributors of toxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." 

We join EPA, Justice, and other concerned agencies in recommending the approval of 
H.R. 2869, which passed the House by voice vote and the Senate by unanimous consent. 

'}fA!~ 
Mitchell E. Daniels, Jr. 

· Director 

Enclosures 
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WffiTE HOUSE STAFFING MICMORANDUM 

Date: 1 ·9·02 ACTION I CONCURRENCE I COMMENT DUE BY: 1·10-02 10:00 AM 
.. 

ENROLLED BILL· H.R. 2869 ·SMALL BUSINESS LIABILITY RELIEF AND 
Subject: BROWNFIELDS REVITALIZATION ACT .. 

ACTION FYI ACTION FYI 

VICE PRESIDENT lil' 0 HUBE3ARD er" D 

CARD cY' D HUGHES [!' 0 
/ . r 

·eLAKEMAN CJ ,0 IRASTORZA D 0 

BOLTEN· Ir 0 JOHNSON r!r' 0 

CALIO SJ" 0 LINDSEY [i'' D 

CONNAUGHTON '-" D MIERS D D 

DANIELS D Ci' RICE. D l!Y 

FLEISCHER ii' [J RIDC:iE D Ci-' 

GERSON D CJ · .. ROVE. l!J-" D 

GONZALES [i( Cl SPEl .. LINGS .ii-' D 

HAGIN D D CLERK D r.!f 
HAWKINS. rY' D D D 

REMARKS: cn""Ju lc..e.A '5 ''I. 58 
PLEASE FORWARD YOUR COMMENTS DIRECTLY TO.-BETH ROSSMAN, EXTENSION·~ 

. (F~ BY 10:00 AM TOMORROW AND SEND A COPY TO THE STAl=F SECRETARY. 
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WHITE HOUSE STAFFING MEMORANDUM 

Date: 1-9-02 ACTION I CONCURRENCE I COMMENT DUE BY: 1-10-02 10:00 AM 

ENROLLED BILL - H.R. 2869 - SMALL BUSINESS LIABILITY RELIEF AND 
Subject: BROWNFIELDS REVITALIZATION ACT 

ACTION FYI ·ACTION FYI_ 

VICE PRESIDENT ril' D HUBBARD [!I' D 

CARD £!' D HUGHES [!' D 

BLAKEMAN D D IRASTORZA D D 

BOLTEN Iii' D JOHNSON l!r' D 

CALIO ~ D LINDSEY [it' D 
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THANKYOU. - . 

. ··- 'S"~tlf ( . 

RESP0NSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 



\ 

------------~------------------

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENf AND BUDGET 

WASHINGTON;. D.C. 20!:$03 ' 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 
i!. 

SUBJECT: .· Enrolled Bill - H.R. 2869 - Small Business Liability Relief and BrC>wnfields 
. . Revitalization Act . . · ·. · . ···· · • . ·· 
. Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

. . . 
Last Day for Action 

January 18, 2002 - Friday 

·Pur:pose 

Amends the Comprehensive Environmental. Response~ Compensation ~d Liability Act of 
I . . , . . . . . . , 

1980 to: (1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 
. ·· abandoned industnal sites known as "brownfields". 

Agency Recommendations 

·· OfficeofManagement and Budget·· 

Environmental Protection Agency (EPA). 
Department of Justice · 
Department of Agriculture. . 
Council on Environmental Quality 
Small Business. Administration. 

·. Department of Energy 
Department of Labor 
Department of Health and Human Services.· 

··Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
.. Approval 

. Approval (Informally) 
·Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 

·No comment (Informally) 
No comment (Informally) 

. .'.· 



Discussion 

The Comprehensive Environmental Response, C:ompensation and Liability Act of 1980 
(CERC'LA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal.sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites kriown as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions ofH.R. 2869 are described 
below. · · 

Title I - Small Business Liability Protection 

Pursuant to CERCLA'sjoint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion ·of the cost of cleaning up a Superfund site at which both parties 
have dispose~ of wastes. H.R. 2869 would amend CERCLA to: (l} provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal· 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this 
Act. . J • 

Specifically, except as described below, H.R. 2869 would exempt trom liability 
businesses that had disposed ofless than 110 gallons ofliquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also would exempt: ( 1) businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site .. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemptions.described above would not apply if the President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 

·significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an 
information request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not applyto persons convicted of criminal violations.related to hazardous waste 
disposal. 

Jn addition, H.R. 2869, under prescribed conditions, would allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental r~sponse costs. These settlement decisions would not be subject to 
judicial review. 
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.. · 

Title II - Brownfields Revitalization and Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
. properties .which may contain hazardous substances. There are approximately 450,000 ofthese .. · 

sites natipnwide. The redevelopment of brownfields has been hindered by CERCLA liability­
provisions, wP,ich hold a property ownerliable for the entire cost of a cleanup even if the. 
property owner purchased the site after the contamination hadoccurred Q! was otherwise. 
innocent of causing the.contamination. · · 

. . 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous·property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 

· riot cause or contribute to ·the release, is ·not affiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions.· Under similar conditions, iiability relief would be provided to prospective . 

·.· purchasers of brownfield sites. who acquire property after the date ofenactmerit of this Act and · 
· .. who make all appropriate inquiries prior to purc.hase.p . · 

·· . In addition, the existing CERCLA innocent landowner provision would be clarified with 
· regard to the liability oflandowners who had no reason to know that a property was · 

contaminated at the time of pur~hase, despite having made. all appropriate inquiries into prior . 
. ownership and use. Within two years after the enactment of this Act, EPA,· through regulation,· 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know ofpriorcoritamination ofthe property. . . ' . . 

. . . 

H.R. 2869 also wouJd authorize appropriations to assess and clean up brownfields. · 
Specifically, it would require EPA 'to establish a progiam to provide grants to States, Tribes, and 

.·.·.. local'governm~nts to inventory, characterize, assess, and conduct planning related to brownfield. 
sites, and the President would be required to establish a gnint program to .remediate such sites .. 
Appropriations of $200 million would be authorized in each of FY s 2002-2006 for these grant 
programs. (EPA's currentbrownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of$50 million in each ofFYs 2002-2006 would be authorized forgra:nts 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled bill was modified to make clear that the Davis-Bacon Act 
continues.to apply. Davis-Bacon mandates that workers engaged in.construction work be paid 
the prevajling wage for similar work in the location ahd consequently results in higher costs than 

,· . ' . . . \.. ' . -

if this requirement did not exist. . · · · 
. •i' 

- -~-- - ! 

. ;. ·' 
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H.R. 2869 also would provide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: (l) at the State's request; (2) if the 
contamination has migrated or willmigrat~ across a State line or onto Federal property; (3) if 
EPA determines the existence of an imminent and subst~ntial endangerment to public health or 
welfare or the environment; or ( 4) if significant new information about the site condition or 
contamination is· discovered. The President would be required· to report to Congress on the basis 
for an enforcement actiori within 90 days of the action. 

Finally, H.R. 2869, under prescribed conditions, wouldallowthe President to defer final 
listing of an eligible property on the Superfund Nationa!Priorities List. 

. . 
Conclusion and Recommendations 

EPArecommends approval ofRR. 2869,statingthat "passage ofbrownfields legislation 
has been a top environmental priority for the Administration." . · 

:.. . ·. ' . . ' . 

JUstice recommends approval of the enrolled bill, noting that it "would promote the 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large 
contributors oftoxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash," 

We join EPA,Justice, and other concerned agencies in recommending the approval of 
H.R. 2869, which passed the House by voice vote and the Senate by unanimous consent. · 

Enclosures · 

~£~ 
.Mitchell E. Daniels; Jr. -
Director 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR January 8, 2002 
. \ 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill- H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OHand nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability A.ct of 
1980 to: ( 1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as "brownfields". 

Agency Recommendation's · 

Office of Management and Budget · 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 
Department of Energy. 
Department of Labor 
Department of Health and Human Services 

. Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval. 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 
No comment (Informally) 
No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act of 1980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions of H.R. 2869 are described 
below. 

Title I - Small Business Liability Protection · 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a. small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: (1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this 
Act. 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill .also would exempt: ( 1) businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food 'containers, elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemption~ described above would not applyifthe President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 
significantly" to the ~ost of the cleanup; or (2)the small business has failed to comply with an 
information request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not apply to persons convicted of criminal violations related to hazardous waste 
disposal. 

In addition, H.R. 2869, under prescribed conditions, would allow the President to reduce . 
settlement costs for potentially responsible parties who.can demonstrate an inability or a limited 
ability to pay environmental response· costs. These settlementdecisions would not be subject to 
judicial review. 
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Title II - Brownfields Revitalization and Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
properties which may contain hazardous substances. There are approximately 450,000 of these 
sites nationwide. The redevelopment ofbrownfields has been hindered by CERCLA liability ( 
provisions, which hold a property owner liable for the entire cost of a cleanup even if the 
property owner purchased the site after the contamination had occurred or was otherwise 
innocent of causing the contamination. 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not cause or contribute to the release, is not affiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers of brownfield sites who acquire property after the date of enactment of this Act and. 
who make all appropriate inquiries prior to purchase. 

In addition, the existing CERCLAinnocent landowner provision would be clarified with 
regard to the liability oflandowners who .had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason toknow of prior contamination of the property. 

H.R. 2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically,· it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President would be required to establish·a grant program to remediate such sites. 
Appropriations of $200 million would be authorized in each of FY s 2002-2006 for these· grant 
programs. (EPA's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50 million in each of FY s 2002-2006 would be authorized for grants · 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled bill was modified to make clear. that the Davis-Bacon Act 
continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid 
the prevailing wage for similar work in the location and consequently results in h~gher costs than 
if this requirement did not exist.· 
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. . H.R. 2869 also would provide finality for broWnfield cleanups conducted under a State 
program by precluding Federal enforcement except: ( 1) at the s·tate's request; (2) if the 
contamination.has migrated or will migrate across a State line or onto Federal property; (3) if 

·. EPA determines the .existence of art imminent and subst~tial endangerment to public health or 
·welfare or the environment; or (4) if significant new-information about the site condition or 

· . contamination is discovered. The Presidellt woul9 be required to report to Congress on the .basis 
for .an enforcement action within 90 days of the aetion.- · · 

Finally, H.R, 2869, under prescribed conditions, would allow ~he President to defer final 
listing of an eligible property on the Superfund National Priorities List. · 

. · Conclusion and Recommendations 

EPA recommends approval. of H.R. 2869, stating that• "passage of brownfields legislation 
·.has been a top environmental priority for the Administration.". 

. . 

Justice recommends approval ofthe enrolled bill, noting that it "would promote the 
. cleanup of Superfund sites and reduce litigation by drawing a bright line between large 

, contributors oftoxic waste and small businesses that dispose of only small amounts of wast.e or·· 
ordinary trash." . · ·· . 

We join EPA, Justice, and other.concerned agencies in recommending the approval of 
H.R. 2869, which passed the House by voice yote and the Senate by unanimous consent. 

Enclosures 

~~~ 
Mitchell E. Daniels, Jr. 
Director 
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EXECUTIVE OFFICE OF.THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESfDENT 

SUBJECT: Enrolled Bill -H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 
c 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980to: (1) provide-liability relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as ''brownfields". 

Agency Recommendations 

, Office of Management and Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture . 
Council on Environmental Quality 
Small Business Administration 
Department of Energy 
Department of Labor 
Department of Health and Human Services 
Department of Commerce · 
Department of the Interior 
Department of the Treasury . 

Approval 

Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Informally) 
No objection (Informally) 

. No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 

. No comment (Informally) 
No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act ofl 980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two. bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup; The major provisions of H.R. 2869 are described 
below. 

Title I - Small Business Liability Protection 

Pursuant to CERCLA's joint and several· liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: ( 1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and {3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this -
Act. 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also.would exempt: (I} businesses that employ no more than 
100 full-time workers; and (2) owners, operators, or lessees ofresidential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 

·laboratory waste, and household hazardous waste. 

The exemptions described above would not applyifthe Pre'sident determines that: (1) the 
subject hazardous materialor hazardous waste "contributed significantly, or could contribute 
significantly" to the cost of the cleanup; or {2) the small business has failed to comply with an 
information request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegated to 
the EPA Administrator.)· These determinations would not be judicially reviewable. Exemptions 
also would not apply to persons convicted of criminal violations related to hazardous waste 
disposal. 

In addition, H.R 2869, under prescribed conditions, would allow the Presidentto reduce 
settlement costs. for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement decisions would not be subject to 
judicial review. 
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Title II - Brownfields Revitalization and Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
properties which may contain hazardous substances. There are approximately 450,000 of these 
sites nationwide. The redevelopment of brownfields has been hindered by CERCLA liability 
provisions, which hold a property owner liable for the entire cost of a cleanup even if the 
property owner purchased the site after the contamination had occurred or was otherwise . . . . 

innocent of causing the contamination. 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not cause or contribute to th1e release, is not affiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers of brownfield sites who acquire property after the date of enactment of this Act and 
who make· all appropriate inquiries prior to purchase. 

In addition, the existing CERCLA innocent landowner provision would be clarified with 
regard to the liability of landowners who had no reason to kn.ow that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know of prior contamination of the property. 

H.R. 2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President would be required to establish a grant program to remediate such sites. 

·Appropriations of $200 million would be authorized in each of FY s 2002-2006 for these grant 
programs. (EPA's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50 million in each ofFYs 2002-2006 would be authorized for grants 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled bill was modified to make clear that the Davis-Bacon Act 
continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid . 
the prevailing wage for similar work in the location and consequently results in higher costs than 

. if this requirement did not exist. 
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H.R. 2869 also would provide finality for brownfield cleanups conducted under a State 
program byprecluding Federal enforcement except: (1) at the State's request; (2) ifthe 
contamination has migrated or will migrate across a State line or onto Federal property; (3) if 
EPA determines the existence of an imminent and substantial endangerment to public health or 
welfare or the environment; or ( 4) ifsignificant new information about the site condition or 
contamination is discovered. The President wo~ld be required to report to Congress on the basis 
for an enforcement action within 90 days of the action. 

Finally, H.R. 2869, under prescribed conditions, would allow the President to defer final 
listing of an eligible property on the Superfund National Priorities List. 

Conclusion and Recommendations 

EPA recommends approval ofH.R. 2869, statingthat"passage ofbrownfields legislation 
has been a top environmental priority f{)~ the Administration." 

Justice recommends approval of the enrolled bill, noting thatit "would promote the 
cleanup of Superfund sites and reduce litigation by drawing· a bright line between large 
contributors of toxic waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." 

We join EPA, Justice, and other concerned agencies in recommending the approval of 
H.R. 2869, which passed the House by voice vote and the Senate by unanimous consent. 

Enclosures 

'}1A€~··· 
Mitchell E. Daniels, Jr.· 
Director 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

THE DIRECTOR January 8, 2002 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill - H.R. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act · 

Sponsors - Rep. _Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday . 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 to: ( 1) provide liability relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as "brownfields". 

Agency Recommendations 

Office of Management and Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 

·Department of Energy 
Department of Labor 
Department of Health and Human Services 
Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval 
Approval (Informally) 
Approval (Inform~lly) 
Approval (Informally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment(Informally) 
No comment (Informally) 
No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act of 1980 
(CERCLA, also known as "Superfund") establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modify the liability of small businesses who have disposed 
of small amounts of waste. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisiOns of H.R .. 2869 are described 
below. 

Title I - Small· Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would.amend CERCLA to: (1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 
of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 
costs if the defendant is fou:qd not liable, pursuant to the liability exemptions provided under this 
Act. 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less tl~.an 110 gallons of liquid hazardous waste or 200 pounds of 
solid h~ardotis materials before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also would exempt: ( 1) businesses that employ no more than 

· 100 full-time workers; and (2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site .. Municipal solid waste is defined as food, yard · 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science > 

laboratory waste, and household hazardous waste. 

The exemptions described above would not apply ifthe President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 
significantly" to the cost of the cleanup; or (2) the small business has failed to comply with an 
information request or administrative subpoena issued by the President under· this Act, or has 
impeded, or is impeding the cleanup. (Presidential authorities under CERCLA are delegateci to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not apply to persons convicted of criminal violations related to hazardous waste 
disposal. 

In addition, H.R. 2869, under prescribed conditions, would allow the President to reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement decisions would not be subject to 
judicial review. 
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Title II - Brownfields Revitalization and Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial 
properties which may contain hazardous substances. Tuer~ are approximately450,000 of these 
sites nationwide. The redevelopment ofbrownfields has been hindered by CERCLA liability 
provisions, which hold a property owner liable for the entire cost of a cleanup even if the 

' ' 

property owner purchased the site after the contamination had occurred or was otherwise 
innocent ofcausing the contamination. 

H.R. 2869 would address this problem by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for Contiguous property owners who own property that is 
contaminated solely due to a release from another property, provided that the property owner did 
not· cause or contribute to the release, is not e:iffiliated with the responsible party, has taken 
reasonable steps to stop or prevent the release, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers of brownfield sites who acquire property after the date of enactment of this Act and 
who make all appropriate inquiries prior to purchase. 

In addition, the existing CERCLA innocent landowner provisfon would be clarified with , 
regard to the liability of landowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation, 
would be required to establish standards and practices that would enable a property owner to 
establish that he/she had no reason to know of prior contamination of the property. 

H.R. 2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President Would be required to establish a grant program to remediate such sites. 
Appropriations of $200 million would he authorized in each of FYs 2002-2006 for these grant 
programs. (EPA's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50 million in each ofFYs 2002-2006 would be authorized for grants 
to States and Tribes to establish a new cleanup program or enhance an existing program. With 
respect to these grants, the enrolled billwasmodified to make clear that the Davis-Bacon Act , 
continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid 
the prevailing wage for sim,ilar work in thelocationand consequently results in higher costs than 
if this requirement did not exist. 
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.• H.R. 2869 also would proyide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: (1) at the State's request; (2) ifthe 
contamination has migrated or will migrate across a State line or onto Federal property; (3) if 
EPA determines the existence of an imminent and substantial endangerment to public health or 

. welfare or the environment; or ( 4) if significant new information about the site condition or 
contamination is discovered. The President would be required to report to Congress on the basis 
for an enforcement action within 90 days of the action. 

F:inally, H.R. 2869, under prescribed conditions, would allow the President to defer final 
listing of an eligible property on the Superfund National Priorities List. 

. . 

Conclusion and R~commendatiori~ · 

. EPA recommends approval ofH.R. 2869, stating that "passage ofbrownfi~ld~legislation .. 
has been a top enviroillllental priority for the Administration." · · -

Justice recommends approval of the enrolled bill, :noting that it "would promote the 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large · 
contributors of toxic waste and small businesses that dispose of only small amounts of waste or ·. 
ordinary trash." 

We join EPA, Justice, and other cpncerned ag~ncies in recommending the approval of · 
H.R. 2869, which passed the House, l>y ;voice vote and the Senate by unanimous consent. 

··~ 

. ~£~- _.-~ c· 
. Mitchell E. Daniels, Jr. 

Director 

Enclosures 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D. C. 20503 

THE DIRECTOR January 8, 2002 

. MEMORANDUM FOR THE PRESIDENT 

SUBJECT: Enrolled Bill - RR. 2869 - Small Business Liability Relief and Brownfields 
Revitalization Act 

Sponsors - Rep. Gillmor (R) OH and nine cosponsors 

Last Day for Action 

January 18, 2002 - Friday 

Purpose 

Amends the Comprehensive Environmental Response, Compensation and LiabilityAct of 
1980 to: ( 1) provide liabiiity relief to small businesses; and (2) promote the cleanup and reuse of 
abandoned industrial sites known as "brownfields". 

Agency Recommendations 

Office of Management and Budget 

Environmental Protection Agency (EPA) 
Department of Justice 
Department of Agriculture 
Council on Environmental Quality 
Small Business Administration 
Department of Energy 
Department of Labor· 
Department of Health and Human SerVices 
Department of Commerce 
Department of the Interior 
Department of the Treasury 

Approval 

Approval 
Approval 
Approval (Informally) 
Approval (Informally) 
Approval (Infonilally) 
No objection (Informally) 
No objection (Informally) 
Defers to EPA (Informally) 
No comment (Informally) 

· No comment (Informally) 
·No comment (Informally) 



Discussion 

The Comprehensive Environmental Response, Compensation and Liability Act of 1980 
(CERCLA, also known as "Superfund';) establishes liability and provides for the cleanup of 
inactive hazardous waste disposal sites. H.R. 2869 is comprised of two bipartisan bills to amend 
CERCLA. Title I of H.R. 2869 would modifythe liability of small businesses who have disposed 
of small amounts of waste'. Title II would provide protection from liability for certain 
landowners associated with abandoned industrial sites known as brownfields and authorize 
increased funding for brownfield cleanup. The major provisions of H.R. 2869 are described 
below. 

Title I - Small Business Liability Protection 

Pursuant to CERCLA's joint and several liability scheme, a large polluter can sue a small 
polluter for a significant portion of the cost of cleaning up a Superfund site at which both parties 
have disposed of wastes. H.R. 2869 would amend CERCLA to: (1) provide liability relief to 
small businesses that have contributed minimal amounts of wastes to a site; (2) shift the burden 

. of proof to the party bringing the suit; and (3) require the suing party to pay the defendant's legal 
costs if the defendant is found not liable, pursuant to the liability exemptions provided under this 
Act. 

Specifically, except as described below, H.R. 2869 would exempt from liability 
businesses that had disposed of less than 110 gallons of liquid hazardous waste or 200 pounds of 
solid hazardous materi:als before April 1, 2001, at a site listed on the Superfund National 
Priorities List. The enrolled bill also would exempt: (1) businesses that employ no more than 
100 full-time workers; and,(2) owners, operators, or lessees of residential property that disposed 
of only municipal solid waste at a Superfund site. Municipal solid waste is defined as food, yard 
waste, paper, clothing, appliances, consumer product packaging, disposable diapers, office 
supplies, cosmetics, glass, metal food containers, elementary or secondary school science 
laboratory waste, and household hazardous waste. 

The exemptions described above would not apply ifthe President determines that: (1) the 
subject hazardous material or hazardous waste "contributed significantly, or could contribute 
significantlyi' to the cost of the cleanup; or (2) the small business has failed to comply with an 
information request or administrative subpoena issued by the President under this Act, or has 
impeded, or is impeding the'Cleanup. (Presidentialauthorities under CERCLA are delegated to 
the EPA Administrator.) These determinations would not be judicially reviewable. Exemptions 
also would not apply to persons convicted of criminal violations related to· hazardous waste 
disposal. 

In addition, H..R. 2869, under prescribed conditions, would allow the Presidentto reduce 
settlement costs for potentially responsible parties who can demonstrate an inability or a limited 
ability to pay environmental response costs. These settlement .decisions would not be subject to 
judicial review. 
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Title II- Brownfields Revitalization and. Environmental Restoration 

Brownfield sites generally are abandoned or underutilized industrial or commercial · 
properties which may contain hazardous substances. There are approximately 450,000 of t.hese 
sites nationwide .. The redevelopment of brownfields has been hindered by CE~CLA liability 
provisions, which hold a property owner liable for the entire costof a cleanup even if the 
property owner purchased the site after the contamination had occurred or was otherwise . 
innocent ofcausing the contamination. · 

H.R. 2869 would address this problefu by modifying CERCLA to provide liability relief 
for contiguous property owners and prospective purchasers under prescribed conditions. 
Specifically, relief would be provided for contiguous property owners who own property that is 
contaminated solely due ~o a release from anoth~ property, provided that the property owner did 
not cause or contribute to the release, is not affiliated with the responsible party, hastaken 
reasonable steps to stop or prevent therelease, and fully cooperates with regard to environmental 
response actions. Under similar conditions, liability relief would be provided to prospective 
purchasers. of brownfield sites who acquire property after the date of enactment of this Act and 
who make all appropriate inquiries prior to purchase. 

In addition, the existing CERCLAinnocent landowner provision would be clarified with 
regard to the liability of landowners who had no reason to know that a property was 
contaminated at the time of purchase, despite having made all appropriate inquiries into prior 
ownership and use. Within two years after the enactment of this Act, EPA, through regulation,· 
would berequiredto establish standards and practices that would enable a property owner to 

· establi~h ~hat he/she had no reason to know of prior contamination of the property. 

H.R. 2869 also would authorize appropriations to assess and clean up brownfields. 
Specifically, it would require EPA to establish a program to provide grants to States, Tribes, and 
local governments to inventory, characterize, assess, and conduct planning related to brownfield 
sites, and the President would be required to establisha grant program to remediate such sites. 
Appropriations of $200 million would be authorized in each ofFYs 2002-2006 for these grant 
programs. (EPA's current brownfields program is funded at $98 million in FY 2002.) An 
additional appropriation of $50million in each ofFYs 2002-2006would be authorized for grants 
to States and Tribes to establish a new cleanup progra.rrt or enhance an existing program. With 
respect tothese grants, the enroUed bill was modified to make clearthat the Davis-Bacon Act 
continues to apply. Davis-Bacon mandates that workers engaged in construction work be paid 

. the prevailing wage for similar work.in the location and consequently results in higher costs than 
if this requirement·did not exist. 
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H.R. 2869 also would provide finality for brownfield cleanups conducted under a State 
program by precluding Federal enforcement except: (1) at the State's request; (2) if the 
contamination has migrated or will migrate across a State line or onto Federal property; (3) if 
EPA determines the existence of an imminent and substantial endangerment to public health or 
welfare or the environment; or (4) if significant new information about the site condition qr 
contamination is discovered. The President would be required to report to Congress on the basis 
for an enforcement action within 90days_pfth.e action. ·· 

" 
Finally, H.R. 2869, under prescribed conditions, would allow the President to defer final 

listing of an eligible property on the Superfund National Priorities List.. · · ·· 

. Conclusion and Recommendations 
,• . ' .. 

EPA recommends approval of H.R.<2869, stating that "pass~ge ofbrownfields 1¢gislation 
h~s been atop environmental priority for the Administration." 

Justice recom~ends approval of the enrolled bill, noting that it "would' promote the' 
cleanup of Superfund sites and reduce litigation by drawing a bright line between large 
contnbutors ofto'xiC waste and small businesses that dispose of only small amounts of waste or 
ordinary trash." 

. We join EPA, Justice, arid other toncerned agencies in recommending the approval of ·· 
·· H.R. 2869, which passed the House by voice vote and the Senate by unanimous consent. 

Enclosilres 

,. 

~f~ 
. Mitchell E. Daniels, Jr . 

. Director 

.. -4~ 
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ENROLLED BILL· H.R. 2869 ·SMALL BUSINESS llABIU'TY"-Rt;J~!=-A1Nft-­
SubJect: BROWNFIELDS REVITALIZATION ACT. 

VICE PRESIDENT 

CARD 

BLAKEMAN 

BOLTEN 

CALIO 

CONNAUGHTON 

DANIELS 

FLEISCHER 

GERSON 

GONZALES 

HAGIN 

HAWKINS 

REMARKS: 

ACTION FYI 

Iii' 
~ 
D .. 
lit' 
[iii' 

D 

&iir 

D 

~ 

D 

rY" 

0 HUBBARD 

CJ HUGHES 

0 IRASTORZA 

D JOHNSON 

0 LINDSEY 

Cl MIERS 

~ RICE 

D RIDGE-1 

0 ROVE 

D SPELLINGS 

0 CLERK 

Cl 

ACTION FYI 

rr' 0 
[!' D 
D CJ 
Iii' 0 
[ii', D 

D D 
D Ii' 

E3 ~ 

~ CJ· 

~ D 

D l!f" 
D D 

PLEASE FORWARD YOUR COMMENTS DIRECTLY TO BETH ROSSMAN, EXTENSIO~ 54790 
(FAX 53790), BY 10:00 TOMORROW AND SEND A COPY TO THE STAFF SECRETARY. · 
THANK YOU. . 

RESPONSE: 

Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
Ext. 62702 

P.02/02 
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REMARKS: 
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Harriet E. Miers 
Assistant to the President 

and Staff Secretary 
· Ext. 62702 
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