UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
v.

Civ. Actien. 011530 (FGS)
NATIONAL ENERGY POLICY

DEVELOPMENT GROUP,

Defendant.
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SIERRA CLUB,
Plaintiff,
v.

Civ. Action 02-631 (EGS)

VICE PRESIDENT RICHARD
CHENEY, et al.

Defendants,
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MEMORANDUM OPINION

Plaintiffs Judicial Watch, Inc. and Sierra Club filed these
now-consolidated lawsuits against Vice President Richard Cheney,

the National Energy Policy Development Group ("NEPDG"), various

other federal officials,! and private individuals? to enforce the

! The federal officials named in Judicial Watch's Second Amended

Complaint include: Secretary of the Treasury Paul 0'Neill, Secretary of the
Interior Gail Norton, Secretary of Agriculture Ann Veneman, Secretary of

Commerce Donald Evans, Secretary of Transportation Norman Mineta, Secretary of

Energy Spencer Abraham, Secretary of State Colin Powell, Director of Federal
Emergency Management Joseph Allbaugh, Administrator of the Environmental
Protection Agency Christine Todd Whitman, Chairman of the Federal Energy
Regulatory Commission Patrick Wood, Director of the Office of Management and
Budget Mitchell Daniels, Assistant to the President Joshua Bolton, and
Assistant to the President Larry Lindsey. The federal officials named in
Sierra Club's Complaint include: Andrew Lundquist, Executive Director of the
NEPDG, Director of Energy Policy for Vice President Cheney and Senior Policy
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requirements of the Federal Advisory Committee Act ("FACA"), 5
U.S.C. App. 2; . the [Freedom of Information Acts (“"EOIA"), SIU.S.E.
§552, the Administrative Procedures Act ("APA"), 5 U.S.C. §701 et
seq, and the federal mandamus statute, 28 U.S.C. § 1361. While
the claims raised by each plaintiff differ in relevant and
important ways, there is substantial overlap between the two
complaints. Both plaintiffs seek information concerning the
activities of the NEPDG and its members in developing and
recommending to President George W. Bush a national energy
policy. Both plaintiffs allege that private individuals were
given a significant role in developing this energy policy, and as
a result, the confidentiality under which the NEPDG operated
violated the requirements of FACA. Defendants have moved to
dismiss both complaints, raising a number of jurisdictional,
statutory, and constitutional objections to these suits.

This case comes before the Court on federal defendants'
motions to dismiss the Judicial Watch and Sierra Club complaints,
as well as three private defendants' motions to dismiss the
Judicial Watch complaint. Upon consideration of these motions,

the responses and replies thereto, the oral argument of counsel,

Advisor to the Department of Energy, Secretary Abraham, Secretary Evans,
Secretary Norton, Secretary Veneman, Secretary O'Neill, Secretary Mineta, and
Administrator Whitman.

2 The private individuals named in Judicial Watch's Second Amended
Complaint include: Mark Racicot, Haley Barbour, Kenneth Lay, Thomas Kuhn, and
John and Jane Does 1-99, Certain Unknown Non-Federal Employees. Sierra Club
sued no non-federal individual defendants.
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the applicable statutory and case law, the Court grants in part
and denies in part the federal defendants' motions, and grants

the private defendants' motions.

BACKGROUND

I The National Energy Policy Development Group

On January 29, 2001, President George W. Bush issued a
Memorandum establishing the National Energy Policy Development
Group. See Sierra Club Compl. at {16; Defs.’ Mem. of Points &
Authorities in Support of Defs.' Mot. to Dismiss filed on
3/8/2002, Attach. A ("Bush Mem."). The Presidential Memorandum
mandated that the NEPDG was to be established within the
Executive Office of the President and was tasked with developing
a national energy plan. Id. The mission of the NEPDG was to
“develop a national energy policy designed to help the private
sector, and as necessary and appropriate Federal, State, and
local governments, promote dependable, affordable, and
environmentally sound production and distribution of energy.”
Id. The expressly delineated functions of the NEPDG were to
gather information, deliberate, and make policy recommendations
to the President. Id. The President assigned the NEDPG the task
of submitting reports to the President on the difficulties in
ensuring the country’s energy needs and setting forth a

recommended national energy policy consistent with the group’s
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mission. Id. The NEPDG was given a limited duration and was
authorized to act only through the end of the 2001 fiscal year.
Ids

Vice President Cheney was tasked with directing the group,
presiding at meetings, and establishing any subordinate groups to
assist the NEPDG in its work. Id. The memorandum appointed the
following individuals as members of the group: Vice President
Cheney, the Secretary of the Treasury, the Secretary of the
Interior, the Secretary of Agriculture, the Secretary of
Commerce, the Secretary of Transportation, the Secretary of
Energy, the Director of the Federal Emergency Management Agency,
the Administrator of the Environmental Protection Agency, the
Assistant to the President and Deputy Chief of Staff for Policy,
the Assistant to the President for Economic Policy, and the
Assistant to the President for Intergovernmental Affairs. Id.
The memorandum also stated that the Vice President could also
invite, when appropriate, the Chairman of the Federal Energy
Regulatory Commission to participate, as well as the Secretary of
State, and “other officers of the Federal Government.” Id.
Funding and support staff were to be provided by the Department
of Energy ("DOE"), and if necessary, by the National Economic
Council and other appropriations available to the President.

On May 16, 2001 the NEPDG issued a public report that

recommended a set of policies in the form of administrative
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actions and proposed legislation. See "Reliable, Affordable, and
Environmentally Sound Energy for America's Future," Report of the
National Energy Policy Development Group, available at
www.whitehouse.gov/energy/National-Energy-Policy.pdf. That
report was approved by the President as the National Energy
Policy. Id. The authority for the NEPDG terminated at the end
of the 2001 fiscal year, September 30, 2001. See Bush Mem. at 2.
As alleged in Judicial Watch's Complaint, from the start,
the NEDPG gained the attention of the national media. In
particular, the public demand for information about the energy
policy development process and identity of the participants in
that process has been great. That attention has only intensified
with the recent controversy over the highly publicized bankruptcy
of the Enron Corporation and allegations of contacts between
former Enron Chief Executive Officer Kenneth Lay and the NEDPG.
Both plaintiffs allege that private individuals and corporations
had access to the NEPDG and participated as members of the NEPDG.
Sierra Club also alleges that Sub-Groups of the NEPDG were
created, which also had private individual members. Both
plaintiffs made requests on behalf of their members for

information about the NEPDG and had those requests denied by

defendants.
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II. Procedural History of the Judicial Watch and Sierra Club
Lawsuits

On June 25, 2001, plaintiff Judicial Watch wrote to Vice
President Cheney expressing its opinion that the NEDPG was
required to comply with FACA, asking to attend all future NEPDG
meetings, and requesting copies of minutes and other documents
under FACA and FOIA. Judicial Watch is a self-described non-
profit public interest law firm the mission of which includes
promoting open government. The Office of the Vice President
responded by letter on July 5, 2001 denying Judicial Watch’s
request and informing Judicial Watch that the NEPDG was not
subject to either FACA or FOIA.

On July 16, 2001, Judicial Watch filed this lawsuit.
Judicial Watch initially sued only the NEDPG, alleging violations
of FACA and FOIA. After receiving several extensions of time to
file a responsive pleading from this Court, on October 17, 2001,
defendant NEPDG moved to dismiss. Defendant NEPDG originally
argued that Judicial Watch's complaint failed to state a claim
under‘FACA because the NEPDG consisted solely of federal
officials, and that it would violate Article II of the
Constitution to apply FACA to this group.

On January 31, 2002, this Court issued an Order setting
forth constitutional issues to be briefed iﬁ advance of a hearing
on the NEPDG's motion to dismiss. That briefing was completed on

February 11, 2002. On :February 12, 2002, this Court held a
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hearing at which the Court discussed with government's counsel
several problems with the briefs filed by the government in this
case. First, although moving to dismiss the complaint, the
government had attached and relied on evidence outside the
Complaint to support its arguments. This Court inquired why.it
should not convert the government's motion to a motion for
summary Jjudgment pursuant to Federal Rules of Procedure 12 and 56
and proceed immediately to discovery. Furthermore, the Court
diécussed several serious deficiencies in the legal arguments
raised by the government, particularly the government's failure
to cite controlling adverse authority from the D.C. Circuit on
the issue of mootness, despite government's counsel having also
been counsel in those cases. In addition, the Court discussed
what appeared to be government counsel's mischaracterization of
Supreme Court precedent on the constitutional separation of
powers issue. Defense counsel conceded that it had argued for
the application of a constitutional standard that did not reflect
controlling law without informing the Court that it was doing so.
SeelBriuy 2/12/2002 at B33 18— 348028 3528 = 355 I3 - 3615 1880 ;
8820 =391 1 38:90 =240 16,

At that hearing, government's counsel admitted to this Court
that the briefs submitted did not represent the government's best
efforts, and requested further opportunity to research and brief

the important issues raised by this case. Plaintiff also
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requested the opportunity to amend its complaint to include
additional defendants, in light of arguments made by the
government with respect to the termination of the sole defendant
NEPDG. Despite the serious inadequacies in the government's
briefing to date, the Court found that it was in the interest of
justice to allow the plaintiff to amend its complaint and the
defendant to re-brief its motion to dismiss.

Judicial Watch filed its First Amended Complaint on February
15, 2002, naming Vice President Cheney, the NEPDG, several
Cabinet members, and several private individuals as defendants.
The federal defendants moved to dismiss the Amended Complaint.
Defs.' Mot. of 3/8/02. For the first time, the federal
defendants argued, among other things, that Judicial Watch's
complaint should be dismissed because FACA affords no private
cause of action. Three of the private defendants also moved to
dismiss the Amended Complaint on the grounds that neither FACA or
FOIA apply to private individuals.

On January 25, 2002, Sierra Club filed suit against Vice
President Cheney, the NEPDG, and various agency officials
pursuant to the APA, the federal mandamus statute, and FACA in
the United States District Court for the Northern District of
California. The government moved to transfer that case to this
Court. While awaiting the decision of the Northern District of

California on the transfer motion, Sierra Club and Natural
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Resources Defense Council ("NRDC") were granted leave to file
amicus briefs in the Judicial Watch case. On March 21, 2002, the
Northern District of California transferred the Sierra Club case
to this Court, where it was filed as a related case to the
Judicial Watch case. This Court ordered the two cases
consolidated under one case number and set forth an expedited
briefing schedule.

On April 5, 2002, the federal defendants moved to dismiss
the Sierra Club complaint, raising many of the same issues as in
their motion to dismiss Judicial Watch's First Amended Complaint.
Defs.' Mot. of 4/5/02. 1In addition, the federal defendants also
argued for the dismissal of Sierra Club's claims pursuant to the
APA and the federal mandamus statute. Briefing in both cases was
completed on April 29, 2002.

This Court held oral argument on the federal defendants'
motions to dismiss on May 23, 2002. After hearing argument from
both plaintiffs, amicus NRDC, and the federal government, the
Court made several rulings by Order issued that same day. First,
the Court granted plaintiff Judicial Watch leave to file a second
amended complaint to include claims under the APA and the federal
mandamus statute that were in substance identical to Sierra
Club's claims under those statutes. Second, this Court ordered
that it would consider federal defendants' motion to dismiss the
Sierra Club complaint‘and the motion to dismiss Judicial Watch's
Second Amended Complaint, along with any supplemental arguments

9
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the government would add in the time allotted. Third, the Court
granted defendants' motion to dismiss the APA claims against Vice
President Cheney and the NEPDG. Fourth, the Court denied all
other aspects of the motions to dismiss at that time. Fifth, the
Court ordered that this Memorandum Opinion, explaining the
Court's decision on the motions to dismiss, would be issued
promptly. Finally, the Court ordered the parties to begin to
develop a proposed discovery plan, which would be filed soon
after this Memorandum Opinion was issued.

On May 28, 2002, Judicial Watch filed a Second Amended
Complaint, incorporating the language of Sierra Club's APA and
mandamus claims.?®> On June 3, 2002 the federal defendants moved
to dismiss, incorporating by reference the arguments made in
their motions to dismiss of March 8, 2002 and April 5, 2002.
Judicial Watch filed an opposition to that motion, similarly
incorporating arguments made in previous filings.

III. Other NEPDG-related Cases Before this Court

In addition to the two consolidated suits before this Court,
the activities of the NEPDG are the subject of several other
lawsuits and congressional inquiries. Several other FOIA cases

are pending before this Court. See, e.g, Judicial Watch v.

> Count III of Judicial Watch's Second Amended Complaint exceeded the

scope of this Court's order permitting the amendment, as it was also brought
against the private defendants who do not appear in the Sierra Club lawsuit.
Consequently, this Court dismissed Count III with respect to the private
defendants only. See Order of May 31, 2002.
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Department of Energy, Civ. Action No. 01-981 (PLF); Natural
Resources Defense Council v. Department of Energy, Civ. Action
No. 01-2545 (PLF). The agency defendants in those FOIA cases
have been ordered by this Court to produce responsive documents,
and have begun to do so, thereby revealing more information about
the operations of the NEPDG than was available at the outset of
either of these consolidated cases.

In addition, the General Accounting Office (GAO), on behalf
of Congress, filed suit in this Court challenging the White
House's refusal to turn over information about NEPDG to GAO
pursuant to GAO's investigatory authority. See Walker v. Cheney,
Civ. Action No. 02-0340 (JDB). Information released as a result
of these cases may potentially impact the statutory and
constitutional issues raised by this case.

DISCUSSION
I Standard of Review

This Court will not grant the defendants' motions to dismiss
pursuant to Fed. R. Civ. P. 12(b) (6) “unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief." See Conley v.
Gibson, 135540, S . R4 a 5465 78S FEE 99 (1957F) ;W Kowal v P MCT
Communications Corp., 16*F:3d 12711276 AD.C: Cirs 192949
“Indeed it may appear on the face of the pleadings that a

recovery is very remote and unlikely but that is not the test.”
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Schener 7. "Rhodes, B4l 6 1.5, 282, 236,294% 3. CEt 3168381 974)" .

Furthermore, a motion to dismiss is intended to test the
sufficiency of the complaint and the complaint alone.! See,
e.g: ' Scheuer: v. Rhodes, 416 'U.S. 23257 236, \94 '8 Ct. 1683
(1974); Tele-Communications of Key West v. USA, 757 F.2d 1330,
1335 (D.C. Cir. 1985) (™a Rule 12(b) (6) disposition must be made
on the face of the complaint alone”). Accordingly, at this stage
in the proceedings, the Court must accept as true all of the
complaints’ factual allegations. See Doe v. United States Dep’t
oft Justicey 153 Fei2d 1092, #1.1. 020, (DeC a«Cu'ee™ 1:985) . WPlainti s are
entitled to "the benefit of all inferences that can be derived
from the facts alleged." Kowal, 16 F.3d at 1276.
II. Federal Defendants' Motions to Dismiss
A. Mootness

The federal defendants have moved to dismiss both complaints
as moot because the NEPDG terminated pursuant to the terms of the
Presidential Memorandum on September 30, 2001. Because at least
two fdrms of relief, an injunction requiring the disclosure of
records and a declaration that the government violated FACA, are

available, these case are not moot. See Cummock v. Gore, 180

Y In response to the initial Judicial Watch Complaint, the NEPDG
attempted to rely on facts outside the Complaint to support its motion to
dismiss, see Defs.' Br. of 2/5/2002 at 9. However, the federal defendants do
not rely on materials outside the complaints in the motion filed in response
to Judicial Watch's First and Second Amended Complaints, or Sierra Club's
complaint and thus this Court need no longer consider the issue of whether

conversion to a summary judgment motion is appropriate pursuant to Rules
12 (b) (6) and, 56.
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Fx3d 282" (D.C., (Cir. 1999) s " Byrd v. EPA, 174 F.3d 239 5(D.C& Bir,
1999). Furthermore, because Judicial Watch has alleged in its
Second Amended Complaint that on information and belief the NEPDG
is continuing to operate despite the termination of its mandate
in the Presidential Memorandum, Judicial Watch's claims are not
moot.

It is well settled that the exercise of judicial power
authorized by Article III of the U.S. Constitution depends on the
existence of a case or controversy. See, e.g., Preiser v.
Newkirk, 42230.S:.395; 401, 29585 et 1. 2330 " (1975) on A case is
moot when it “has lost its character as a present, live
controversy of the kind that must exist if [the court] is to
avoid advisory opinions on abstract questions of law.” Schering
CoFprbv.e Shalala, 995" F 2d " I1037 31106 (DIC - Cirs  1993) . & Article
IITI is satisfied when, as here, the existence of a “partial
remedy” is “sufficient to prevent [a] case from being moét.”
Calderon v. Moore, SL8WUH.S. 149, 150, 116" S.oCE.  2066%(1:996)

Tigs Judicial Watch's Allegations of the Ongoing Existence
of the NEPDG

__ Judicial Watch's Second Amended Complaint alleges that "[o]n
information and belief, the NEPDG is still in existence." Jud.
Watch Sec. Amend. Compl. at q 38. The Complaint then alleges
that NEPDG members and staff continue to meet to discuss and
formulate energy policy. Id. However unlikely, this Court can

not determine at this stage of the case whether or not this
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allegation is true, but rather must accept it as true for
purposes of deciding this motion to dismiss. Scheuer, 416 U.S.
at 236. The federal defendants argue in response that "[t]here
can be no question that, as a matter of law, the NEPDG no longer
exists." Defs.' Mot. of 3/8/2002 at 9. This argument misses the
mark. Plaintiff Judicial Watch is not arguing that the legal
authority for the NEPDG continues, but that the NEPDG has
continued to meet despite the termination of its legal authority.
The continued existence of the NEPDG is not, as defendants
contend, a question of law, but is a question of fact that is
clearly in dispute.

In the alternative, the federal defendants argue that even
if the ongoing existence of the NEPDG is a question of fact, this
Court should not accept this fact as true because it is not
"well-pled." Defs.' Mot. of 3/8/2002 at 9 n.4. Defendants argue
that where there is a disparity between facts alleged in a
complaint, and exhibits submitted by the plaintiff in support of
the complaint, the exhibit trumps the allegation. Id. (citing
cases). Defendants point out that the letter attached to
Judicial Watch's Second Amended Complaint and cited by Judicial
Watch to support its allegation of an October 2001 meeting
between NEPDG staff and Enron representatives actually states
that the meeting occurred "after the termination of the Group."

Jud. Watch Sec. Amend. Compl. Ex. 11, at 2. Defendants are

14
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correct that this letter clearly states that this meeting
occurred after the NEPDG's termination. Regardless, defendants'
argument that Judicial Watch's Second Amended Complaint is not
well-pled fails to acknowledge that the Amended Complaint does
not simply allege that this one meeting occurred, but that "[o]n
information and belief, other meetings between both federal and
non-federal members of the allegedly defunct NEPDG have occurred
and are still occurring to this day to continue discussions on
forumalting a national energy policy." Jud. Watch Sec. Amend.
Compl. at 938. At this stage of the proceedings, prior to any
discovery, this Court must accept these facts as true, no matter
how vigorously defendants contest the truthfulness of these
allegations.

If the NEPDG does continue to exist and meet to formulate
energy policy, this Court can still award the relief requested by
Judicial Watch. Therefore, because Judicial Watch has alleged
the ongoing existence of this group, none of Judicial Watch's
claims are moot.

Y Even if the NEPDG no Longer Exists, These Claims are
Not Moot.

Unlike Judicial Watch, Sierra Club does not allege that the
NEPDG continues to exist, but concedes that the NEPDG terminated
on September 30, 2001. However, even if in.fact the NEPDG ceased
to exist on September 30, 2001, Judicial Watch and Sierra Club's

requests for documents and declaratory relief are not moot.
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a. Injunctive Relief

Both plaintiffs have requested that this Court order the
release of documents related to the NEPDG's activities as relief
for the alleged violations of FACA. Jud. Watch Sec. Amend.
Compl. at 22, 95,6; Sierra Club Compl. at 936. FACA mandates
public access to some records of advisory committees:

Subject to [the requirements of FOIA] the records,

reports, transcripts, minutes, appendixes, working

papers, drafts, studies, agenda, or other documents,

which were made available to or prepared for or by each

advisory committee shall be available for public

inspection and copying...
SLRTES. @ Appart 208 1 01{b) . 4Thils provision  Faffirmstively
obligates the Government to provide access to the identified
materials.” Food Chem. News v. Dep't of Health and Human Servs.,
980 F . 2d 1468, %1472 (D.C.. C1r.51992); see also! Cummock . wCGore,
I80LEF. 3d 282,289 (D .Co0Cir.al999) .4 Furtherpmore, i\this publie
access provision applies even where there has been no specific
request made, unless “the agency reasonably claims [the
materials] to be exempt from disclosure pursuant to FOIA.” Food
Chem. News, 980 F.2d at 1469; see also Cummock, 180 F.3d. at 289.
However, this provision does have a time limitation: the
documents, "shall be available for public inspection and copying

until the advisory committee ceases to exist." S URiE.C.
App. 2 § 10(b) (emphasis added).

The federal government's statutory duty under FACA to allow

the public to inspect and copy documents may be limited in time
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by the statute, but the ability of a court to award access to the
documents as relief for previous violations of that duty is
limited only by the existence of the documents. The terms of the
statute create the substantive requirements to which the
government must adhere - the government must make documents
available only while an advisory committee exists. Here, both
plaintiffs have properly alleged that the government failed to
make documents available during the life of the NEPDG. Whether
or not plaintiffs sued before or after the group terminated does
not alter the allegation that the government failed to meet the
substantive requirements of the statute during the relevant time-
frame. Assuming the facts in the complaints to be true, the
government violated the public access provisions of the statute.
Contrary to the federal defendants' argument here, the terms of
the statute limit the scope of liability, not the availability of
a remedy.

The Court is free to exercise its discretion to craft
equitable relief addressing statutory violations. Indeed, if
after discovery this Court determines that a statutory violation
has occurred, the Court must provide some form of relief. See,
€.g., Oakland Cannabis Buyers' Cooperative v. Ashcroft, 532 U.S.
483,121 'S, Ct, 1711 (2001)." Here, one alleged violatioh is a
failure to provide access to documents during the lifetime of the

NEPDG. This Court, in its discretion, could determine at some
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later date that ordering defendants to pro¥ide whatever relevant
documents still exist is an appropriate remedy for that
violation.

Thus, whether the relief is available is contingent not on
the continued ‘existence of the group, but on the continued
existence of the records and information.® 1In other cases,
plaintiffs' claims for documents pursuant to § 10(b) were
eventually rendered moot not by the termination of the advisory
group but only when the defendants released the documents. See,
e.ds, Byrd v, EPA; 174 E.3d82399(D.CL€ir.¢ 1999y - Physicians
Comm. for Responsible Medicine v. Glickman, 117 F.Supp.2d 1
(D.D.C. 2000); Ass'n of Am. Physicians and Surgeons v. Clinton,
879 B, . Supp. 10 (Debaei1994) ;

The D.C. Circuit has held that a request for documents
pursuant to FACA is not rendered moot by the termination of the
advisory committee in question. Cummock v. Gore, 180 F.3d 282
(D.C. Cir. 1999). 1In Cummock, the D.C. Circuit reversed a
district court opinion that in part dismissed the plaintiff’s
claim because her request for documents was untimely. The Court
held that Cummock had an enforceable right to the documents that
were denied to her during the committee's existence and remanded

for the District Court to determine precisely what information

5At: the hearing on February 12, 2002, when government's counsel
acknowledged that relevant documents still exist, this Court ordered the
government to maintain those documents for the duration of this lawsuit.
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Cummock was entitled. 180 F.3d at 292-93. The primary argument
by the government in Cummock was that the plaintiff, as a member
of the advisory committee in question, had no cause of action
under FACA for access to records. The Court rejected the
government's argument, holding that a member of an advisory
committee has an even greater right of access than does the
public under § 10(b), but in so holding discussed the parameters
of the public’s right. The Court explained:

In any event, the Government does not dispute that

committee members have at least the same rights under

FACA as the public. Although we disagree with the

Government's position that the rights of a committee

member extend no further than the rights of a

non-member, even taking only this limited view, the

Government's concession is significant. Because there

is no question under our precedent that members of the

public possess enforceable rights to obtain information

under FACA, see Food Chem. News, 980 F.2d at 1472, it

follows a fortiori that committee members have at least

these same rights. And we have also made it clear that

FACA rights are enforceable even after an advisory

committee has been disbanded. See, e.g., Byrd, 174 F.3d

239, 243-44 (rejecting argument that plaintiff's injury

was not redressable where panel had already completed

its work and been disbanded).

180 F.3d at 292 (emphasis added).

The holding of the D.C. Circuit in Cummock is clear:
"Cummock clearly possesses an enforceable right to information
under FACA, because any member of the public possesses such a
right. Moreover, Cummock possesses an even.greater right than a
member of the public, because, as a Commission member, she is

entitled to fully participate...." Id. at 292. 1In so holding,

1)

133




the D.C. Circuit was attempting to be faithful to legislative
intent. With respect to the public access provision, § 10 (b),
the legislative history explains:

This provision has the effect of assuring openness in

the operations of advisory committees. This provision

coupled with the requirement that complete and accurate

minutes of committee meetings be kept serves to prevent

the surreptitious use of advisory committees to further

the interests of any special interest group. Along

with the provisions for balanced representation

contained in Sec. 4 of the bill, this requirement of

openness is a strong safeguard of the public interest.
H.R. Rep. 92-1017, reprinted in 1972 U.S.C.C.A.N, at 34891, The
surreptitious use of advisory committees by special interest
groups could necessarily result in a lack of knowledge about the
group’s activities, as exemplified by the allegations in this
case. It is entirely conceivable that only after the fact would
the public become aware of a group’s existence and activities,
and only after the fact could the public then claim its right of
access to documents. In addition, mandating that a court's
ability to enforce the FACA record-keeping requirement ends with
the termination of the advisory committee would create an odd
incentive for the government to terminate any problematic
advisory group to avoid shedding light on its activities.

Defendants try to distinguish Cummock by arguing that
Cummock applies only to suits by members of ‘an advisory

committee. See Defs.' Mot. of 3/8/2002 at 10. But the passage

cited above clearly assumes for sake of argument that "that the
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fights of a committee member extend no further than the rights of
a non-member," and then states that "members of the public
possess enforceable rights to obtain information under FACA"™ and
that "FACA rights are enforceable even after an advisory
committee has been disbanded." 180 F.3d at 292. Furthermore,
the Court held that "Cummock clearly possesses an enforceable
right to information under FACA, because any member of the public
possesses such a right." Id. Contrary to defendants' argument,
these conclusions are not dicta, but are central to the D.C.
Circuit's reasoning and holding. In order to determine what
rights Cummock possessed, the Court reasoned that Cummock must
have at least as many rights as the public, which include the
right to documents after the committee has been disbanded.

Finally, defendants argue that Cummock cites only one case,
Byzrd v. “EPA,/"174 F.3d 239 (D:C. Cir: .1999), to suppert .the
conclusion that a claim for documents is not moot beyond the life
of the committee, and therefore is limited to the scope of Byrd.
Byrd held that a request for declaratory relief under FACA was
not mooted by the dissolution of the advisory committee at issue.
Id. at 244. Thus, defendants argue that Cummock's citation to
Byrd "can only be understood to be a reference to the limited
declaratory relief at issue in Byrd." Defs.' Mot. of 3/8/02 at
11 n.7. Defendants fail to recognize that the D.C. Circuit in

Cummock extended the general proposition in Byrd that relief can
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exist beyond the life of the committee to claims for other
relief. 1Insofar as Cummock is an extension of the holding in
Byrd, it is an extension that is binding on this Court.

Defendants also argue that after the termination of an
advisory committee, FOIA provides the only statutory right of
access to documents. In the absence of a FACA violation, this
may be an accurate statement. If the government complies with
FACA, and provides documents in a reading room until the
committee ceases to exist, and a citizen wants to access those
documents at some time after the termination of the committee,
that citizen would have to file a FOIA request to a proper agency
defendant for those documents. But that scenario is not what
plaintiffs have alleged here. When the government violates FACA,
the question is not what other statutes could also provide a
right of access, but what options are available to this Court to
remedy that statutory violation.

Finally, defendants also argue that plaintiffs' claims are
moot because they did not request a preliminary injunction to
preserve the records at issue here. Indeed, plaintiffs could
have moved for a preliminary injunction to require defendants to
maintain the relevant documents. However, plaintiffs were in no
way required to request such preliminary relief in order to
maintain the controversy. Relief is available as long as

relevant documents exist.
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B Declaratory Relief

Defendants also argue that plaintiffs' request for a
declaratory judgment that defendants violated FACA is moot.
Defendants argue that, because all other claims for relief are
moot, the claim for declaratory relief cannot survive alone,
citing City of Houston v. Dep't of Housing & Urban Dev., 24 F.3d
1421, 1429 (D.C. Cir. 1994). As explained above, the claims for
injunctive relief regarding the documents are not moot in this
case, so this argument by defendants fails. However, even if all
the other claims for relief were moot, this Court would follow
the DIC.. . Circuit's holding in 'Byrd thatsa'claim- -forsdeclaratory
relief is not mooted by the termination of the committee. 174
Bl 3dw2 39 (DLE Cirt 198 9).

In conclusion, Judicial Watch's claims are not moot because
it has alleged the ongoing existence of the NEPDG. Regardless of
the likelihood of the truth of these allegations, this Court must
accept them as true for purposes of deciding these motions. In
addition, Sierra Club's claims are not moot because this Court
can remedy any alleged violations of FACA, the APA, and the
mandamus statute with injunctive and declaratory relief.

B. FACA Claims

J FACA Provides No Private Cause of Action

Both Judicial Watch and Sierra Club allege that the

activities of the NEPDG are subject to FACA because the group was
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established by the President to provide advice on energy policy,
and had members who were not full-time federal employees. Both
Judicial Watch and Sierra Club further allege that the activities
of the NEPDG violated all the procedural requirements of FACA by
failing, for example, to provide public notice of meetings,
public access to meetings, and public access to minutes and
documents generated by the NEPDG. Sierra Club also alleges that
in addition to the NEPDG, defendants established and utilized
"Sub-Groups" of the NEPDG, which also had private members and
which also were subject to and violated FACA's requirements.

In response to these allegations, defendants argue that
Judicial Watch and Sierra Club's claims pursuant to FACA should
be dismissed because there is no private right of action under
FACA.® While both Sierra Club and amicus NRDC concede that
there is no private cause of action under FACA, Judicial Watch
contends that there is. However, in the event that this Court
should be convinced by the government's argument with respect to
FACA, at oral argument Judicial Watch requested and was granted
leave to amend its complaint to include claims under the APA and
federal mandamus statute.

Notwithstanding the many previous cases in which courts have

implicitly recognized a private right of action pursuant to FACA,

® Defendants did not make this argument in their original motion to

dismiss the Judicial Watch claims, but raised it only in response to Judicial
Watch's First Amended Complaint. See Defs.' Mot. of 3/8/02.
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in light of the Supreme Court's recent decision in Alexander v.
Sandoval; bB3ZNULS% 275, 124, S. LCL. "1581s (2001),  thislCounrtihas ‘no
choice but to hold that FACA creates no private right of action.
Sandoval makes very clear that courts can not read into statutes
a cause of action that has no basis in the statutory text. 532
U.S. at 286-87 ("Statutory intent on this latter point is
determinative.... Without it, a cause of action does not exist
and courts may not create one, no matter how desirable that might
be as a policy matter, or how compatible with the statute.")
(internal citations omitted). The Sandoval Court rejected any
attempt to "revert in this case to the understanding of private
causes of action that held sway 40 years ago" that would allow
courts to imply a cause of action where consistent with the
purpose of the statute at issue. Id. Regardless of how allowing
such a private cause of action may further the purposes of FACA,
nothing in the text of FACA supports a private right to sue. The
statutory language may create rights and duties that have been
recogﬁized by courts in the past. See, e.g., Cummock v. Gore,
180 F.3d 282 (D.C. Cir. 1999). However, language that creates a
right is insufficient to create a right to sue. The Sandoval
Court made clear that the statute must provide not only a private
right but also a private remedy. 532 U.S. at 286-87.

Nothing in the language of FACA evidences any intent to

create such a remedy. Precedent does not require this Court to
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hold otherwise. It is true that several cases have been brought
pursuant to FACA apparently without incorporating the FACA
violation into a corresponding APA claim. See, e.g., Public
Cit¥zen v. . Dep't of Jlustice,#491al 5, M407 109 8. 'Ct:% 2553
(1989); Cummock:v. Gore, 180 F.3d 282 «(D.C." Cir.. 1999);: Ass'n of
Am. Physicians and Surgeons v. Clinton, 997 F.2d 898 (D:C. Cir.
1993) . Apparently, in all of these cases, the courts assumed
that FACA provided a cause of action. None of the cases
addressed the issue of whether Congress created a private right
to sue under FACA. This Court cannot rely on an implicit
assumption, even an assumption made by the Supreme Court, when a
later Supreme Court decision makes clear that the requisite
statutory language is lacking here.

However, defendants overstate the amount of precedent that
supports their position that a plaintiff must sue under the APA
to enforce FACA. Defendants cite cases from the D.C. Circuit,
Claybrook v, Slater, 111 :F:3d 904,:908-09" (D.C. Cix. 1997),
Animal Legal Defense Fund v. Shalala, 104 F.3d 424, 430 (D.C.
Cir. 1997), Washington Legal Found. v. U.S. Sentencing Comm'n, 17
F.3d: 1446, 1450, {D:Cs Cir.: 1994}, ‘and one' case®from this Court,
fertilizer TInstitute v. EPA, 938 F. 'Supp. 52,. 54 (D.D.C. 1996);
for the proposition that "judicial review of FACA claims is
available only through the APA." Defs.' Reply of 4/26/02 at 5.

Yet none of the D.C. Circuit cases cited by defendants hold
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this.’

The Fertilizer Institute case does clearly hold that
"[s]ince FACA contains no provision for judicial review, the
availability if such review must derive from the APA." 938 F.
Supp. at 54. However, one other case from this Court, cited by
plaintiff Judicial Watch, holds the opposite: that FACA does
create a private cause of action. Washington Legal Found. v.
American Bar Ass'n Standing Comm. on the Fed. Judiciary, 648 F.
SUDD and-3337 1361 HD.DJGESS 1986

Notwithstanding the relative confusion that exists within
the FACA doctrine with respect to this question, the Supreme
Court's standard is now clear: this Court cannot read into a
statute a cause of action that Congress has not expressly

created. Sandoval, 532 U.S. at 286. Consequently, Judicial

? Claybrook v. Slater involved a challenge under FACA to the decision of

an agency representative not to adjourn an advisory committee meeting. 111
F.3d at 906. The D.C. Circuit affirmed the District Court's dismissal of the
action for lack of standing, reasoning that the plaintiff had no legally
cognizable injury because the action at issue was committed to agency
discretion. Id. 1In so holding, the Court stated, "the Administrative
Procedure Act . . . governs judicial review of agency actions." Id. at 908.
While the D.C. Circuit did analyze that FACA claim, brought against the
Federal Highway Administration, under the APA, it did not hold that a FACA
claim was only available under the APA. The case says nothing about whether
and how FACA claims brought against entities in the government that are not
agencies for APA purposes can proceed.

Neither Animal Legal Defense Fund v. Shalala nor Washington Legal
Foundation v. U.S. Sentencing Commission address the availability of a private
right of action under FACA. 104 F.3d 424; 17 F.3d 1446. The language with
respect to the APA incorrectly cited by defendants here, comes from a
discussion of whether the Sentencing Commission qualifies as an "agency" for
purposes of FACA. FACA incorporates the definition of "agency" used in the
APA; thus, with respect to what qualifies as an agency, the APA "determines
FACA coverage." 104 F.3d at 430. Neither of these cases addresses whether
FACA contains a private right to sue.
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Watch and Sierra Club's claims pursuant to FACA must be
dismissed.
C. APA Claims
Plaintiffs allege that by failing to comply with FACA, the

defendants have acted arbitrarily and capriciously, not in
accordance with law, and without observation of procedure
required by law, in violation of the APA. 5 U.S.C. § 706(2) (A)
and (D) ("The reviewing court shall . . . hold unlawful and set
aside agency action, findings, and conclusions found to be - (A)
arbitrary and capricious, an abuse of discretion, or otherwise
not in accordance with law... (D) without observance of procedure
required by law"). Defendants argue that plaintiffs have failed
to state a claim under the APA because many of the defendants are
not "agencies" and therefore not liable pursuant to the APA. For
those defendants that are covered by the APA, defendants argue
that plaintiffs have not identified the requisite "final agency
actign %

Plaintiffs' APA claims against two of the named defendants,
Vice President Cheney and the NEPDG, were dismissed by this Court
on May 23, 2002. Plaintiffs have alleged sufficient final agency
action with respect to the remaining agency defendants for this

Court to deny the motions to dismiss.

A1 Non-Agency Defendants
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" Judicial Watch and Sierra Club have named as defendants the
following: Vice President Richard Cheney, the NEPDG, Andrew
Lundquist, Executive Director of NEPDG and Director of Energy
Policy for Cheney and Senior Policy Advisor to the DOE, Spencer
Abraham, Secretary of DOE, Donald Evans, Secretary of Commerce,
Gale Norton, Secretary of the Interior, Ann Veneman, Secretary of
Agriculture, Paul O'Neill, Secretary of the Treasury, Norman
Mineta, Secretary of Transportation, and Christine Todd Whitman,
Administrator of the EPA. Defendants argue that the Vice
President, the NEPDG, and any alleged NEPDG sub-groups are not
"agencies" for purposes of the APA.

a. Vice President Cheney

Sierra Club® concedes that Vice President Cheney is not an
agency for purposes of the APA. Sierra Club's Opp'n at 7 n.3.
Thus, this Court need not resolve the question of whether the
Vice President may ever be an "agency" for purposes of the APA,
thereby avoiding a difficult constitutional question. See Public
Eitizeniv. Dep’t of Justice, 491 U.S. 440, 466, 109 S, Ct. 2558
(1989) (emphasizing doctrine of constitutional avoidance); cf.

Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992) (holding

8 Judicial Watch has opposed the federal defendants' motion to dismiss
its Second Amended Complaint by incorporating by reference the arguments
previously made in its opposition briefs and the briefs of Sierra Club and
NRDC. See Jud. Watch Opp'n of 6/7/02. Because Judicial Watch has adopted
Sierra Club and NRDC's arguments with respect to the APA claims in their
entirety, the concessions made by Sierra Club and NRDC with respect to these
claims similarly apply to Judicial Watch.
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that separation of powers concerns prevent the application of the
APA to the President); Meyer v. Bush, 981 F.2d 1288, 1295 (D.C.
Cir. 1993) (suggesting that the Vice President should not be
subject to FOIA).
b.  NEPDG

Because Sierra Club has conceded that the NEPDG no longer
exists, any APA claim brought directly against the NEPDG must be
dismissed. Even though Sierra Club's FACA claims with respect to
the federal defendants are not moot, if the NEPDG no longer
exists, then it can not be sued as a defendant. Thus, the Court
need not resolve the question of whether the NEPDG or its alleged
sub-groups were sufficiently independent to qualify as an
"agency" for purposes of the APA.°

P Agency Defendants and Final Agency Action

Defendants concede that the cabinet members sued by
plaintiffs are agency actors, and can generally be sued pursuant
to the APA for agency action. Defs.' Mot. of 4/5/02 at 12.
Section 704 of the APA states that "[a]gency action made
reviewable by statute and final agency action for which there is
no other adequate remedy in a court are subject to judicial
review." 5 U.S.C. § 704. It is uncontested that the actions in

question are not made reviewable by statute, so in order to state

- Furthermore, Sierra Club admits that it included the NEPDG as a

defendant "in order to preempt any 'shell game' tactic defendants may employ
to withhold Task Force records, and for the sake of clarity." Sierra Club's
Opp'n of 4/16/02 at 8 n.6.
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a claim under the APA, plaintiffs must identify a "final agency
action." Defendants argue that the APA claims against these
agency defendants must be dismissed because plaintiffs have not
done so.

Plaintiffs argue that the agency heads named as defendants
established and utilized the NEPDG and the NEPDG Sub-Groups and
that the "agencies under the control of the named agency
defendants have denied [plaintiffs] access to proceedings and
records". Sierra Club's Opp'n of 4/16/02 at 9. To be specific,
the particular FACA violations alleged to have been caused by
defendants are:

. Failure to open each meeting to the public.

. Failure to publish timely notice of each meeting in the

Federal Register

. Failure to allow public attendance or statements before

the meetings

. Failure to make available for public inspection and

copying the records of the NEPDG.

. Failure to keep detailed minutes of each meeting.

. Establishing Sub-Groups without Presidential

authorization or notice in Federal Register.

. Failure to file an advisory committee charter.

Sierra Club Compl. at 9 31; Judicial Watch Sec. Amend. Compl. at
I a4
The question before this Court is twofold: whether the
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actions or lack thereof that caused the alleged FACA violation
are "agency action," and whether those actions or inactions are
"final." Plaintiffs allege that the agency defendants were at
least in part responsible for the decision-making processes that
lead to the FACA violations. Specifically, Sierra Club alleges
that the various agency defendants "participated in" the NEPDG
meetings and deliberations, and "gathered information, advice,
and recommendations on national energy policy and supervised the
work of the [NEPDG]." Sierra Club's Compl. at 99 9 - 15.
Furthermore, "defendants arranged, participated in and exercised
responsibility over meetings and other activities involving [Task
Force Sub-Groups]." Id. at § 18. 1In addition, Sierra Club
alleges that the "participants in [NEPDG] and the Task Force Sub-
Groups interacted significantly and acted collectively in
expressing their viewpoints and advice on energy policy." Id. at
920. Sierra Club also alleges that "[t]he [NEPDG] and the Task
Force Sub-Groups were established or utilized by the President
and the defendants." Id. at 923. Finally, "defendants have
refused to provide information to Congress, the General
Accounting Office, or the public (including the Sierra Club)
concerning" the NEPDG. Id. at 24.

Plaintiffs are entitled to the benefit of all inferences
from the facts alleged. From the allegation that defendants

caused these violations it could be possible that the group
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comprised of the agency defendants, the Vice President, and
private individuals acted collectively to make the decisions to
hold meetings that were not open to the public, to hold meetings
for which minutes were not kept and were not made public, to hold
meetings for which no notice was published in the Federal
Register, to create draft reports and other records that were not
made public, and to meet and work on policy recommendations
without filing an advisory committee charter. Given the
structure of the NEPDG outlined in the Presidential Memorandum,
it is possible, or even likely that these decisions were not made
collectively, but in fact were made by the Vice President acting
as the head of the group. However, “[ilndeed it may appear on
the face of the pleadings that a recovery is very remote and
unlikely but that is not the test.” Scheuer v. Rhodes, 416 U.S.
282, 236, '=94. 8. CE% 1683 .(1974) . This Court will net.-grant’a
motion to dismiss for failure to state a claim pursuant to Fed.
R. Civ. P. 12(b) (6) unless a plaintiff can prove no facts in
support of his claim. See Conley v. Gibson, 355 U.S. 41, 45-4¢6,
784S, €t. 99 (1957)7 Kowal wv. MCI Communications Corp., 16 F.3d
127 Low 1276 _(D,.C.» Cir. 1994).  Here, 1f plaintiffs ean‘prove that

decisions were made collectively by this group, those can

_constitute agency action for purposes of the APA.

Furthermore, in addition to holding meetings of the NEPDG

that allegedly violated FACA's access requirements, plaintiffs
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also allege that the agency defendants established and controlled
the Task Force Sub-Groups. Plaintiffs allege that these Sub-
Groups, comprised of NEPDG members and private individuals, also
constituted advisory committees for purposes of FACA and also
operated in violation of FACA and the APA. Specifically, Sierra
Club alleges that "defendants arranged, participated in and
exercised responsibility over meetings and other activities
involving [Task Force Sub-Groups]." Id. at 918. Judicial Watch
similarly alleges that defendants established the Sub-Groups.
Jud. Watch. Sec. Amend. Compl. at 954 (f). Once again, it is
possible reasonably to infer from these allegations that an
agency head, or a group of agency heads collectively or
individually made the decision to establish and oversee
particular Sub-Groups.

In response, the federal defendants argue that the decisions
of the NEPDG were made by the President, who established the
group, and the Vice President, who ran the group, rather than the
agency participants. The assertion that no relevant decisions
were made by the agency heads is a question of fact that cannot
be determined without discovery. The fact that the Presidential
Memorandum that established the NEPDG delegated authority to the
Vice President to head the NEPDG is not conclusive with respect
to how decisions were actually made. Did the Vice President set

the dates and times of the meetings? Did the group collectively
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come to a decision to hold a meeting or conduct other activities?
If these Sub-Groups did in fact exist, who made the decision to
establish them? Who made the decision as to when and where the
Sub-Groups would meet, and what role they would play in the
policy-making process? Construing the facts in the light most
favorable to plaintiffs, this Court must assume for purposes of
this motion that the decisions at issue were made in part by the
agency defendants.

Thus, the question before this Court is whether collective
decisions by such a group, including several agency heads, to
hold meetings that allegedly violated the FACA requirements and
to establish and control Task Force Sub-Groups, can be considered
first, agency action, and second, final agency action pursuant to
the APA. Defendants argue, "[i]n the context of advisory
committees, the agency that charters a committee and to which a
committee reports can engage in final agency action, but
individual members of an advisory committee cannot." . Defs.'
Reply of 4/26/02 at 12. Defendants' primary justification for
why the actions of the agency heads cannot be considered agency
action is that these individuals acted only as participants in a
policy-making group, and were not making decisions on behalf of
their agencies.

According to § 10 of the APA, 5 U.S.C. § 701(b) (2), "agency
action" has the meaning given to it by 5 U.S.C. § 551. That
definition of "'agency action' includes the whole or a part of an
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agency rule, order, license, sanction, relief, or the equivalent
ordenidlthereof, . .or falluresta: actile 5.U.S:Cs $ 551 (13) & JThat
section further defines "order" as "the whole or a part of a
final disposition ... of an agency in a matter other than rule
making.. «." 95 U.S:€. '§ 551(6) . 'ARcecording to the legislative
history of the APA:

The term 'agency action' brings together previously

defined terms in order to simplify the language of the

judicial-review provisions of section 10 and to assure

the complete coverage of every form of agency power,

proceeding, action, or inaction. In that respect the

term includes the supporting procedures, findings,

conclusions, or statements or reasons or basis for the

actionsor¥inactions”
Sz ‘DocsiNo. 248,"78th Cong.,u 2d . Sess., 255 (1946) . “Asrthe D .C.
Circuit has explained, "the Act defines agency action as 'the
whole or a part of an agency rule, order, license, sanction,
relief, of the equivalent or denial thereof, or failure to act.'

Id. § 551(13). These categories are imprecise, and courts
have made the threshold determination of reviewable agency action
on a case-by-case basis." Industrial Safety Equipment v. EPA,
B350 VE . 2d - 108°S SRSV 8RN (DEC (Cae. [ TY88)

The type of actions and inaction challenged here, creating
sub-groups of the Task Force, holding meetings, refusing to
disclose documents, failure to comply with FACA's other
procedural requirements, certainly fall within the broad category

of "agency power" Congress intended to include in this definition

offagency. actron. " SWbDoc: ‘Nog:: 248, 79th Cong.,. 2d .Sess., . 255
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(1946) ("to assure the complete coverage of every form of agency
power, proceeding, action, or inaction."). The government can
not seriously challenge the type of action taken here as not the
type of action covered by this definition. Whether that action
can be ascribed to an agency, and whether that action is
sufficiently final, are two more difficult questions.

If indeed the decisions to hold NEPDG meetings in private
and to create and operate the Sub-Groups were made collectively
or in part by the agency heads, can these decisions be ascribed
to the agencies? This Court can not detect any case law
discussing whether an action taken by a Cabinet member in an
advisory capacity should be ascribed to the agency for purposes
of the APA. Here, the D.C. Circuit's discussion of the
difficulty of distinguishing between the dual role of policy
advisor and agency head played by Cabinet officials in the
context of a FOIA suit in Ryan v. Dep't of Justice, 617 F.2d 781
(D.C: Cir.n1980), is helpful:

The question before the D.C. Circuit in Ryan was whether
documents within the control of the Attorney General and
generated for the purpose of advising the President on judicial
nominations are "agency records" for purposes of FOIA. The
Circuit reversed the District Court's grant of summary judgment
to defendants and ordered the court to enter summary judgment in

favor of plaintiffs, holding that such documents were agency
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records. The D.C. Circuit held that there was no basis for
"distinguishing between the Attorney General and the Department
of Justice, in such a way that the former is not an 'agency'
where he functions in a purely advisory capacity to the
President." 617 F.2d at 786-87. The Court emphasized the dual
role played by the Attorney General as advisor to the President
and administrator of the Department of Justice, and stated "[t]he
same dual role would be true, to a greater or lesser extent, of
all other Cabinet officers."™ Id. at 787. The Court then held
that there was no "meaningful distinction” between documents
generated and kept at DOJ on the basis of the dual roles. Id.
Similarly, with respect to the APA, there is no statutory
basis for distinguishing between actions taken by an agency head
as an advisor to the President and actions taken as the
administrator of the agency. Just as rendering advice on
judicial nominations was within the scope of the Attorney
General's power both as an advisor and as the head of the
Department of Justice, so too is rendering advice on energy
policy within the scope of the dual roles of many of the Cabinet
members sued here, particularly the Secretary of Energy. Id. at
787. As the D.C. Circuit explained, "[j]Judicial nominations are
by no means unique as an instance where normal agency functions
involve some element of giving advice to the President." Id.

The D.C. Circuit held that "[o]nce a unit is found to be an
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agency, this determination will not vary according to its
specific function in each individual case," and "[alny unit or
official that is part of an agency and has non-advisory functions
cannot be considered a non-agency in selected contexts on a case-
by-case basis." Id. at 788-89. There is a compelling argument
for applying this holding of Ryan to APA claims. The same
difficulties attend to distinguishing between decisions made or
actions taken by agency heads in a purely advisory context or as
the head of the agency for purposes of the APA. The Secretary of
Energy provides the strongest example of such difficulty-
soliciting opinions and rendering advice on energy policy to the
President is part and parcel of the Secretary's duties as the
head of the DOE. It would be unrealistic to say that when
involved in a group designed to create energy policy the
Secretary of Energy sheds his role as the head of the DOE and
acts only as an advisor to the President. Furthermore, these
individuals were selected to participate in this policy-making
process by virtue of their positions as the various Secretaries
of administrative agencies.

Moreover, in addition to the arbitrariness involved in
attempting to draw a distinction between the dual roles of
Cabinet members, the D.C. Circuit also rejected such line-drawing
because it would undermine the purposes of FOIA. Td:Sab B8 .

So too would such line-drawing, in this case, undermine the
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purposes of the APA. Given the vast number of agency actions
that include an element of advice-giving, to hold that a decision
made by the head of an agency while serving in an advisory role
to the President is not subject to the APA would render a large
number of agency actions unreviewable. This would not comport
with Congress' intent to include within the scope of the APA
"every form of agency power." S. Doc. No. 248, 79th Cong., 2d
Sess., &t 255 1(1946) .

Thus, for the reasons articulated by the D.C. Circuit in
Ryan, this Court holds that an action that otherwise would
qualify for the APA's definition of "agency action" does not fall
outside the coverage of the APA simply because the agency head
acts in an advisory capacity to the President. The more
important inquiry is whether that action is sufficiently final
for APA purposes.

The Supreme Court clearly stated the definition of "final
agency action" in Bennett v. Spear:

As a general matter, two conditions must be satisfied

for agency action to be "final": First, the action must

mark the "consummation" of the agency's decisionmaking

process, Chicago & Southern Air Lines, Inc. v. Waterman

S.8. ICorp., i3B3RITS , 5103 113,268 St "4 31 843 75 92

L.Ed. 568 (1948)--it must not be of a merely tentative

or interlocutory nature. And second, the action must be

one by which "rights or obligations have been

determined, " or from which "legal consequences will

flow," Port of Boston Marine Terminal Assn. V.

Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71, 91

S GERS 208, +209,. 200 I Ed 220351 970) =

520 U.S. 154, 177-78 (1997). The decisions in question — to
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create and supervise Task Force Sub-Groups, to hold meetings
closed to the public and without complying with the wvarious
procedural requirements of FACA — were not tentative or
interlocutory. Plaintiffs are not challenging decisions made by
low level agency actors that were subject to the review of their
supervisors. Plaintiffs are challenging decisions-:allegedly made
on behalf of an agency by the head of that agency. Nothing in
the allegations indicates that the actions challenged were later
corrected or reversed by the same or other decision-makers. As
decisions allegedly made by the head of an agency, these actions
marked the consummation of the decision-making process.

Second, these actions determined "rights or obligations" and
created "legal consequences.” 520 U.S. at 178. The decisions to
hold meetings without public access to the meetings or the
records created indeed had a legal consequence - the denial of
the public's right of access to that information. Plaintiffs and
other interested groups and citizens were prevented from
enforcing their right to access information that exists pursuant
to FACA. Subsequent actions taken without granting access, and
the failure to grant access itself, constitute final agency
agtion.

Defendants argue that recognizing the denial of information
as a final agency action confuses the APA standard with FOIA.
FACA imposes no requirements on individual committee members,
argues defendants, so any denial of information by individual
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committee members cannot violate the law. Plaintiffs, however,
are not challenging an individual denial of access to a
particular information request. FACA obligates the government to
make open and available to the public the meetings and records of
advisory committees generally, without respect to any particular
request. That general failure to do so here is what plaintiffs
challenge, not the particular response to their particular
requests for access. Thus, any particular denial of access to
Judicial Watch or Sierra Club is only relevant insofar as it
reflects a general denial of public access.

Once again, the standard to be applied by this Court is not
whether the factual scenario that describes final agency action
is likely to have occurred here. All that is required for
plaintiffs to survive defendants' motions to dismiss is for such
a factual scenario to be possible. Plaintiffs have alleged
sufficiently final agency action here to survive.

S Andrew Lundguist

Defendants argue that all claims against Andrew Lunquist,
sued by both Judicial Watch and Sierra Club, should be dismissed
because Lundquist no longer works for the government. Such a
factual determination is inappropriate at this stage of this
case. Defendants may be able to establish these facts through
discovery. However, this Court can not accept the unsupported
factual allegations of defense counsel with respect to Mr.
Lundquist's employment status.
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D. Mandamus Statute

Plaintiffs have also sued defendants pursuant to the federal
mandamus statute, 28 U.S.C. § 1361, arguing that this Court has
the authority to remedy defendants' violation of a
nondiscretionary duty created by FACA. The federal mandamus
statute states: "The district courts shall have original
jurisdiction of any action in the nature of mandamus to compel an
officer or employee of the United States or any agency thereof to
perform a duty owed to the plaintidff.”™ =28 U.S:.C. S 136l. . The
parties dispute the meaning of this statute. The federal
defendants argue that the mandamus statute cannot provide
jurisdiction to hear claims based on a violation of another
statute if that other statute does not provide a private cause of
action. Plaintiffs argue that the mandamus statute provides both
a cause of action and jurisdiction where another statute imposes
a non-discretionary duty on a federal official and where no other

relief is available.

1z, Cause of Action

Defendants argue that "[t]he federal mandamus statute may
provide jurisdiction for an otherwise existing cause of action,
but it does not provide a plaintiff with a cause of action.

That means a statute that does not provide a right of action
cannot be enforced through mandamus." Defs.' Reply of 4/26/02 at

6. While citing a case from this Court to support their
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argument, Public Citizen v. Kantor, 864 F. Supp. 208, 213 (D.D.C.
1994), defendants fail to cite controlling authority from the
D.C. Circuit, Chamber of Commezrce v. Reich, 74 F. 3d:1322 (D.C.
Cir. 1996), that holds just the opposite.

The plaintiffs in Reich challenged the authority of the
President to issue an Executive Order authorizing the Secretary
of Labor to disqualify federal employers who hire strike
replacements from federal contracts, arguing that the Executive
Order was preempted by the National Labor Relations Act (NLRA).
The D.C. Circuit held that while the APA did not support
plaintiff's challenge to the Executive Order because plaintiffs
had not identified any agency action, the Court could review
legality of Order on a non-statutory basis. Id. at 1327 (citing
Byse and Fiocca, Section 1361 of the Mandamus and Venue Act of
1962 and "Nonstatutory" Judicial Review of Federal Administrative
Action, 81 HARV.L.REV. 308, 321 (1967)).!° Specifically, the
Court held,""[i]f a plaintiff is unable.to bring:his case
predicated on either a specific or a general statutory review
provision, he may still be able to institute a non-statutory
review action." Id. While the D.C. Circuit in Reich does not

identify the "non-statutory"” basis of review as a writ of

' The Byse and Fiocca law review article explains that while mandamus
actions in federal court are technically statutory actions pursuant to § 1361,
they are commonly referred to as non-statutory judicial review actions because
of the traditional availability of the writ of mandamus as a source of

nonstatutory relief. See Byse and Fiocca, 81 Harv. L. Rev. 308, 355 n. 51
(1967) .
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mandamus or the mandamus statute, the cases it relies upon in
this discussion aré mandamus cases, and a later D.C. Circuit
case, Washington Legal Foundation v. United States Sentencing
Comm'n, confirmed that indeed Reich concerﬁed mandamus. 89 F.3d
878N 901 MDEC RCir. 1996):

Neither plaintiffs nor defendants cited or discussed the
Reich holding in their briefs, or the issue of whether Reich
overrules the Kantor decision from this Court. Defendants are
correct that Kantor clearly held that the mandamus statute does
not provide a source of review where judicial review is otherwise
precluded. 864 F. Supp. at 213. However, regardless of the
holding of this Court in Kantor, Reich overrules that decision.

At oral argument, defendants attempted to argue that the
Supreme Court's holding in Sandoval, 532 U.S. at 286-87, with
respect to the existence of statutory rights of action overrules
Reich. However, Sandoval in no way conflicts with the holding of
Reich. The Sandoval Court was concerned about the
constitutionality of an Article III Court reading into a statute
a cause of action that Congress had not explicitly created. Id.
Here, there is no such concern because Congress itself created
the mandamus statute.

Following Reich, this Court holds that the mandamus statute
may provide an avenue to remedy violations of statutory duties

even when the statute that creates the duty does not contain a
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private cause of action. Accordingly, this Court must now turn
to the question of whether FACA creates such a duty.

2% Non-Discretionary Duty

When a federal official has an obligation to perform a
ministerial or non-discretionary duty, a federal district court
may issue a writ of mandamus under § 1361 to compel that officer
to fulfill the obligation. National Wildlife Fed'n v. United
States, 626 F.2d° 917, 9235 (D:C>" Cixs ~ 1980 ) However, mandamus
is a "drastic remedy, to be invoked only in extraordinary
situations." Consolidated Edison Co. of New York v. Ashcroft,
286 F.3d 600, 605 (D.C.¢  €ir. +2002)%" In, re Papahdréeau; 139 . BJ3d
247, 249 (D.C. Cir. 1998). As the Supreme Court has explained, a
"ministerial duty" must be "so plainly prescribed as to be free
from doubt and equivalent to a positive command.... [W]here the
duty is not thus plainly prescribed, but depends on a statute or
statutes the construction or application of which is not free
from doubt, it is regarded as involving the character of judgment
or discretion which cannot be controlled by mandamus." Wilbur v.
United States, 281 U.S. 206, 218-19, 50 S. Ct. 320 (1920) (guoted
in Consolidated Edison, 139 F.3d at 605).

Plaintiff identifies several non-discretionary duties
imposed by FACA. However, the only duties that are relevant here
are those that are not moot. See Gray v. Office of Personnel

Management, 771 F.2d 1504, 1514 (D.C. Cir. 1985) (holding a

46




mandamus claim moot where requested duty was subsequently
performed). With respect to plaintiff Sierra Club, because it
has conceded that the NEPDG no longer exists, several of the
nondiscretionary duties imposed by FACA, such as opening meetings
to the public, and providing notice of meetings in the Federal
Register, can no longer be ordered by this Court.

As discussed above with respect to mootness, however, one
claim for injunctive relief remains available to Sierra Club: the
requirement that records related to the advisory committee's work
be made public, 5 U.S.C. App. 2 §10(b). 1In other words, the
requested relief is not rendered moot by the termination of the
advisory committee or the language in the statute "until the
advisory committee ceases to exist." That request for relief
would only be rendered moot by the disclosure of the documents to
plaintiff. See, e.g., Gray v. Office of Personnel Management,
7Y Bo2d11504, 1514 (D:€. €ir.. 1985) (holding a mandamus claim
moot where requested duty was subsequently performed); see also
Byrd v. EPA, 174 F.3d 239 (D.C. Cir. 1999) (FACA claim moot when
government released documents); Physicians Comm. for Responsible
Medicine v. Glickman, 117 F.Supp.2d 1 (D.D.C. 2000) (same).

The duty to make documents related to an advisory committee
available to the public is non-discretionary. Section 10 (b)
states:

Subject to [the FOIA], the records, reports,
transcripts, minutes, appendixes, working papers,
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drafts, studies, agenda or other documents which were

made available to or prepared for or by each advisory

committee shall be available for public inspection and

copying at a single location in the offices of the

advisory committee or the agency to which the advisory

committee reports until the advisory committee ceases

to exist.
5 U.S.C. App. 2 § 10(b). The language of this section leaves no
room for discretion: the records "shall be available for public
inspection.”" Id. The Supreme Court has stated that by using
“shall” in a civil forfeiture statute, “Congress could not have
chosen stronger words to express its intent that forfeiture by
mandatory in cases where the statute applied.” United States v.
Monsanto, 491 U.S. 600, 607, 109 S. Ct. 2657 (1989); see also
Pilercewv. "Underwood;: 487 U.S 552, 568710, 108 S: €t, 2541 (1.988)
(Congress’ use of “shall” in a housing subsidy statute
constitutes “mandatory language”); Barrentine v. Arkansas-Best
Freight Sys.afne., 450,08, 1288739 n 15,  ROIVs. €ty 1437
(1981) ; Black’s Law Dictionary 1233 (5th ed. 1979) (“As used in
statutes . . . [shall] is generally imperative or mandatory.”).
The mandamus statute does allow for the possibility of invoking
FOIA exemptions to protect some documents. That exception to the
public disclosure rule does not, however, introduce discretion
into the statutory mandate. If no FOIA exemption applies to the
documents in question, the documents "shall be made available." §

10 (b)

With respect to the claims made by Judicial Watch, because
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Judicial Watch alleges that the NEPDG continues to exist, none of
the duties created by FACA are moot. In addition to the duty to
make documents publically available, FACA creates several other
duties, that by virtue of the use of the word shall, Congress has
made nondiscretionary. See 5 U.S.C. App.2 § 10(a) (1) (meetings
shall be public); § 10(a) (2) (timely notice shall be published); §
10 (a) (3) (interested persons shall be permitted to attend, subject
to reasonable rules and regulations); § 10(b) (records shall be
made public); § 10(c) (minutes shall be kept and shall contain a
record of persons present, complete description of matters
discussed and conclusions reached, and the accuracy of such
minutes shall be certified by chairman); § 11(a) (transcripts
shall be made available at cost).

Defendants' sole argument with respect to whether the duties
imposed by FACA are discretionary is that FACA imposes no duty on
either the Vice President or the individual members of an
advisory committee. Defs.' Mot. of 4/5/2002 at 15 ("neither the
Vice President (who is not an 'agency head') nor any individual
member of a FACA committee is singled out for specific duties
under the statute."). Plaintiffs respond that a statute need not
single out the specific official on which it imposes a duty in
order for that duty to be nondiscretionary. - Defendants cite no
cases in support of their argument that the statute must single

out the relevant individuals by name or title. This argument
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ignores the Supreme Court's guidance in Marbury v. Madison: "[i]t
is not by the office of the person to whom the writ is directed,
but the nature of thing to be done, that the propriety or
impropriety of issuing a mandamus is to be determined." 5 U.S.
(1 Cranch) at 170. The relevant question is whether, in light of
the facts as alleged in the complaints, the duty to make records
public or comply with any of the other above-listed duties, could
have fallen on any of the defendants. The statute does not
specify who shall be responsible for this duty. As discussed
above, it is possible that the Vice President had final
responsibility for all decisions with respect to the NEPDG, in
which case, the duty to allow public access to the records would
appear to fall on his shoulders. It is possible that the NEPDG
made decisions collectively, in which case the responsibility
could fall on the shoulders of all members.

What is clear from the statute is that some government
official, whether it is the Vice President or the NEPDG
participants or someone else, has a duty pursuant to FACA if the
facts as alleged are proven. To whom that non-discretionary duty
falls is a question to be explored in discovery. At this stage
of the case, however, the Court need only acknowledge that FACA
creates non-discretionary duties, and that, ‘according to
plaintiffs' allegations, one of the defendants sued here could

have violated those duties.
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S Should This Court Exercise Its Mandamus Discretion?

Even where a duty is clear and nondiscretionary, whether or
not to issue the writ of mandamus is a determination committed to
the discreftion of this Court. “Cartier v. Sec.hof State, 506 F.2d
191, 199 (D.C. Cir. 1974); National Treasury Employees Union v.
Nixon, 492 F.2d 587 (D.C. Cir. 1974). While mandamus is not
necessarily precluded where the official is the President or Vice
President of the United States, separation of powers concerns may
impact the exercise of this Court's discretion. National
Treasury Employees Union v. Nixon, 492 F.2d 587 (D.C. Cir. 1974)
(declining to issue writ of mandamus despite duty of President to
issue pay raise out of respect for separation of powers).

At this stage of the case, it would be premature and
inappropriate to determine whether the relief of mandamus will or
will not issue. Certainly whether relief is available under the
APA will be relevant to whether the mandamus relief requested
will be necessary. It is sufficient to determine that plaintiffs
have stated a claim for relief under the mandamus statute.
Whether or not plaintiffs will prove that claim remains to be
seen.

E. Constitutional Separation of Powers Concerns

The constitutional question suggested by this case is

whether Congress can pass a law granting the public access to the

deliberative process of a formally constituted group of the

51

170




President’s advisors when at least one of those advisors is a
private individual without violating Article II. The application
of FACA to this group, argue defendants, interferes with the
President's constitutionally protected ability to receive
confidential advice from his advisors, even when those advisors
include private individuals. Resolving that constitutional
question, however, is premature at this stage of the proceedings.
The government would have this Court answer that question in the
negative now and dismiss the case without ever providing any
discovery into the nature and number of the meetings at issue,
the identities of the participants, the nature of the group's
interaction with the President, the role of the Vice President in
the group, the nature of the alleged Sub-Groups' interaction with
the NEPDG, or the proximity of the NEPDG and alleged Sub-Groups
to the President. The government further argues that it would
violate the Constitution for this Court to even inquire into
these matters.

The doctrine of constitutional avoidance counsels against
answering such an important constitutional question at the motion
to dismiss stage. By declining to resolve the constitutional
issue at this stage of the case, this Court does not intend to
suggest any doubt about the seriousness of the constitutional
challenge raised by defendants to the application of FACA and the
APA here. Rather, it is out of concern for the seriousness of
this issue that this Court has determined that proceeding to
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discovery is appropriate.

It is a fundamental principle of constitutional
interpretation that a court should not pass on any constitutional
questions that are not necessary to determine the outcome of the
case or controversy before it. Burton v. United States, 196
UL 5. 283, 295, B26555 ., Ct 2435 (1905). " (L1t isinot,the habithor the
court to decide questions of a constitutional nature unless
absolutely necessary to a decision of the case."). The Supreme
Court has consistently explained: "If there is one doctrine more
deeply rooted than any other in the process of constitutional
adjudication, it is that we ought not to pass on questions of
constitutionality ... unless such adjudication is unavoidable."
Specter Motor=Service v. Mchkaughlin, 323 U.S.ul0l,; 105 65 S.aCt.
152 (1944). Furthermore, it is equally fundamental that a court
should not pass on a constitutional question prematurely. "It
has long been the Court's 'considered practice not to decide
abstract, hypothetical or contingent questions ... or to decide
any constitutional question in advance of the necessity for its
decision ... or to formulate a rule of constitutional law broader
than is required by the precise facts to which it is to be
applied ... or to decide any constitutional question except with
reference to the particular facts to which it is to be
appliied gt S Clanton, V.. Jodespeb20M5s . Le8LY 1690 n'. vkl L1 3.8

Ct. 1636 (1997) (quoting Alabama State Fed'n of Labor v. McAdory,
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325U S50 450,461 5 65 S, CER 1584, (1 945)05

Here, the federal defendants ask this Court to resolve a
constitutional question prematurely and, in so doing, fashion a
constitutional ruling broader than the precise facts underlying
this case. Defendants ask this Court to hold unconstitutional
the application of FACA to any facts and factual inferences
permissible from the face of plaintiffs' complaints. While it
may be the case that plaintiffs will be able to prove all the
pled facts as true, something defendants seriously contest, it is
also likely that discovery will reveal facts that narrow the
issues before this Court considerably. The proof of any
violation of the statutes at issue here, FACA, the APA, and the
federal mandamus statute, is contingent on development of a
factual record. It is entirely possible that defendants will
prevail on summary judgment on statutory grounds after proving
that no private individuals participated as members of the
advisory committees at issue, or that plaintiffs have failed to
identify final agency action, thus rendering defendants'
constitutional concerns inapplicable. Furthermore, development
of the factual record will better enable this Court, if
ultimately faced with deciding whether it violates separation of
powers to apply the APA, FACA, or the federal mandamus statute in
this context, with the information necessary to properly apply

the constitutional balancing test in the nuanced, fact-intensive
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fashion required by precedent. E.g., Morrison v. Olsen, 487 U.S.
654, 108 S. Ct. 2597 (1988), Nixon v. Administrator of General
Servs., 433:0.5.0 425, 4437597 S8 CER" 271112 (19%9 7)) (Nixony I'T)';
Ass'n of Am. Physicians and Surgeons v. Clinton, 997 F.2d 898
(D C. " Cime 19 S 3)5e

Defendants' justification for this Court determining the
constitutional issue at this stage of the case is two-fold:
first, they argue that no factual development is required to
determine the constitutional issue, and second, that any factual
discovery would raise identical constitutional concerns.
Defendants' first argument flies in the face of the precedent
that has developed separation of powers doctrine as a fact-
intensive, case-by-case analysis of the specific nature of the
intrusion into the President's performance of his constitutional
duties. Morrison, 487 U.S. 654,; Nixon II, 433 U.S. at 443.
Defendants' second argument is conclusory in nature, unsupported

by precedent, and equally unpersuasive.

i Constitutional Balancing Test Deserves Further Factual
Development.

Before explaining precisely why further factual development
is necessary to effectively resolve the constitutional question
here, first the Court must briefly discuss the proper legal
standard to apply to separation of powers conflicts. Defendants

have repeatedly invoked an incorrect constitutional standard in
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this case, a standard that would increase Executive power at the
expense of the other branches of government. Defendants have
made these arguments despite previous concessions of defense
counsel that their preferred standard did not reflect the
governing law. The government's oscillations before this Court
reflect what appears to be a problematic and unprecedented
assertion, even in the face of contrary precedent, of Executive
power. To borrow the words of the D.C. Circuit in Nixon v.
Sirica, “[s]upport for this kind of mischief simply cannot be
spun from incantation of the doctrine of separation of powers.”
487 "Fu2dad 005" “T15F(D.C . Gir 197 3)%

a. Constitutional Standard

The Supreme Court has affirmed time and again the importance
of the allocation of governmental power by the United States
Constitution into three coordinate branches. Clinton v. Jones,
520 DS 68 Ll S M Ct 1 636 2 (1997 Morrisen; 2487 UuS. 654 ;
Bowsher w.WSynar, 478 U. 8. . 714, 106 Ss ‘€t 3E81L, (1986).;
Humphrey’s Executor, 295 U.S. 602, 55 S. Ct. 869 (1935). This
separation of powers was regarded by the Framers of the
Constitution as “a self-executing safeguard against the
encroachment or aggrandizement of one branch at the expense of
the other.” Buckley v. Valeo, 424 U.S. 1, 122, YOS ENGEE (N6 T2
(1976) ; see also Mistretta v. United States, 488 U.S. 361, 383,

109 S. Ct. 647 (1989) (“[cloncern of encroachment or
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aggrandizement . . . has animated our separation of powers
jurisprudence.”). Thus, the Supreme Court has invalidated
actions by one branch of government that impermissibly usurp the
power of another co-equal branch. See, e.g., Plaut v.
spendthrift vEazrnm, S5T40UST 2 1M 1S S, JCE S 24 75 (1 9 95
(unconstitutional legislative assumption of judicial power) ,; INS
7. \Chadha, 462 UsS . 91955003, SELCE 207647 (1988)-(inconstitutienal
legislative assumption of executive power); Youngstown Sheet &
Tube Coriv i Sawyer," 343 NS 517968072 SHGLE SN868% ('] 952)
(unconstitutional executive assumption of legislative power).
Even when a branch of government does not assume for itself a
power allocated to another, “the separation of powers doctrine
requires that a branch not impair another in the performance of
its constitutional duties.” Loving v. United States, 517 U.S.
748, 757, 116 S. Ct. 1737 (1996); Commodity Futures Trading Ass’n
Vi Schor, + 478" Uas. 8383, 85656578 106 Ss. Ct . 03245 (1986) " Nixen " Il,
433 U.S. at 443.

if one thing is clear from these separation of powers cases,
it is that the lines that divide the powers of the three branches
of government are neither absolute nor “neatly drawn.” Clinton
v. Jones, 520 U.S. at 701. “In designing the structure of our
Government and dividing and allocaﬁing the éovereign power among
three coequal branches, the Framers of the Constitution sought to

provide a comprehensive system, but the separate powers were not
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intended to operate with absolute independence.” United States
Vs Nixon SA418° 1. S, 6834707, /94 S, Ct. 30300 (1974) “(Nixon I).
Conflicts and overlap are necessary byproducts of the
constitutional design of checks and balances among the three
branches of government.

The potential application of FACA to the NEPDG may well
require this Court to determine the proper boundaries between the
respective spheres of the co-equal branches of government.
Indeed, the Supreme Court has recognized that applying FACA to
meetings among Presidential advisors “ present([s] formidable
constitutional difficulties.” Public Citizen v. Dep't of
Justice, 491 U.S. 440, 466, 10% S. €Ct. 2558 (1989); see- -alsc
Ass'n of Am. Physicians and Surgeons v. €Clinton, 997 E.2d 898

(D:xCC Chxre. 19833 CAAPS)Y | To be clear, defendants do not argue
that the application of FACA would result in the aggrandizement
of the Congressional or judicial role by usurping the powers of
the Executive. Rather, the defendants contend that the
applidation of FACA to the NEPDG encroaches on the sphere of the
Executive by infringing the President’s right to receive the
confidential advice necessary to discharge his unique duties. In
such a case, the proper test for determining whether Article II
of the Constitution has been violated was first articulated by

the Supreme Court in Nixon II:

In determining whether the Act disrupts the proper
balance between the coordinate branches, the proper
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inquiry focuses on the extent to which it prevents the

Executive Branch from accomplishing its

constitutionally assigned functions. [citing Nixon I].

Only where the potential for disruption is present must

we then determine whether that impact is justified by

an overriding need to promote objectives within the

constitutional authority of Congress.
433 U.S. at 443; see also Morrison, 487 U.S. at 695 (1988); AAPS,
997 F.2d at 910. Thus, this Court would first examine whether
FACA, as applied to the facts of this case, prevents the
Executive Branch from accomplishing any constitutionally assigned
functions. i Morrison, 487 1.8 at+696 (holding that! 'the act
creating the independent counsel’s office did not infringe on the
President’s ability to “perform his constitutionally assigned
duties”); see also Clinton v. Jones, 520 U.S. at 705-06 (holding
that civil lawsuit against sitting President did not constitute
an impermissible intrusion by judiciary into ability of President
to fulfill duties). If that question is answered affirmatively,
this Court would then address whether that infringement is
justified by the purposes of the congressional action. Nixon II,
438, UdS. at 443501 APPS, 9975 F.2d at 910

The inconsistency in defendants' position with respect to |
the proper test to be applied to determine the constitutionality
of an interference with Executive authority is troubling. The
development of the government's constitutional arguments in this

case is worth recounting. In the initial motion to dismiss the

original Judicial Watch complaint, the government urged this
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Court to adopt a constitutional standard that has never gained
the endorsement of a majority of the Supreme Court, and has
recently been expressly rejected by the D.C. Circuit. Defendant
argued that “[t]he Supreme Court has made clear that where, as
here, the power the President is exercising is a power granted
explicitly to him by the Constitution, Congress cannot interfere
with that power and any statute that purports to do so is
unconstitutional.” Defs.' Mot. of 10/17/02 at 14. Relying on
the concurrence in Public Citizen rather than the majority in
NixontIi, 433 U.SV at 443 \or ‘Morrison, {487 B4S.+at.696, the
government argued that where “a power has been committed to a
particular Branch of Government in the text of the Constitution,
the balance has already been struck by the Constitution itself.”

Public Citizen, 491 U.S. at 486.

While conceding that the Nixon/Morrison balancing test
applieseSeevin, 82,/ 12/2002 fat ;33517 ~ 1341 "3528 = 35:23 2936150~
38:77; 1 38R200 3017 3959 =H40i: 16, " the gevernment urges this court
nonetheless to apply the bright-line rule embraced by the Public
Citizen concurrence. The government argued in its motions to
dismiss that

[wlhile the Court has, in other circumstances,

considered the degree of intrusion into the Executive's

constitutionally protected interest in light of the

Congress' interest in adopting the particular

legislation at issue in determining whether that

legislation is valid, see Morrison, 487 U.S. at 695,

that approach is unnecessary where, as here, the
legislation impedes the President's ability to carry
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out his express constitutional authority. Public
Citizen, 491 U.S. at 484-86 (Kennedy, J., concurring).

Defs.' Mot. of 3/8/02 at 24 (emphasis in original). Defendants

have cited no authority other than the Public Citizen concurrence

that explicitly holds that any infringement of a textually-
authorized constitutional duty is a per se violation of
separation of powers, nor could they.

The Executive Branch has long argued for a more formalistic
understanding of the separation of powers doctrine than the
Supreme Court and pther courts have been willing to accept. See
Nixon I,54188J.S. at J06=707: . Nixon. IT, “433 0. S =at" 441-44;
AAPS, 997 F.2d at 906 (“According to the government, [the
Recommendation Clause] gives the President the sole discretion to
decide what measures to propose to Congress, and it leaves no
room for congressional interference.”). In Nixon II, the Court
rejected the government’s argument for “three airtight
departments” of government as “archaic.” 433 U.S. at 441-44.

The Court has instead consistently embraced the view articulated

76 be fair, with respect to the constitutional standard, the

government did brief both its preferred bright-line rule derived from the
Public Citizen concurrence, and the application of the Nixon/Morrison
balancing test. However, the government's brief says nothing about the fact
that government's counsel conceded at oral argument to this Court that the
Public Citizen concurrence standard is not the controlling law. Furthermore,
while the government's briefs argue these two standards in the alternative,
they say nothing about which alternative this Court should apply. If
anything, the government's briefs imply that this Court should apply the
Public Citizen test. See Defs.' Reply of 4/26/02 at 15 ("even assuming that
AAPS mandates the balancing approach rather than the Public Citizen standard
(a point Plaintiffs assert and Defendants contest). . .").
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by Justice Jackson in Youngstown Sheet & Tube Co. v. Sawyer:

While the Constitution diffuses power the better to

secure liberty, it also contemplates that practice will

integrate the dispersed powers into a workable

government. It enjoins upon its branches separateness

but interdependence, autonomy but reciprocity.

343 U.S. '‘at 635 (Jackson; "J.; eoncurring). In Mistretta v.
United States, the Court explained, “The Constitution “imposes
upon the Branches a degree of overlapping responsibility, a duty
of interdependence as well as independence the absence of which
‘would preclude the establishment of a Nation capable of
governing itself effectively.’” 488 U.S. 361, 381, 1089 S. Ct.
647 (1989). Indeed, separation of powers principles do not mean
that the branches of government “ought to have no partial agency
in, or no control over the acts of each other.” James Madison,
The Federalist No. 47.

With this conception of the separation of powers doctrine in
mind, the Supreme Court has never agreed with the position taken
by the government here, that any infringement on any enumerated
power in Article II is necessarily a per se violation of the
Constitution. In Morrison, Justice Scalia’s argument that the
“executive power” described in Article II of the Constitution
“does not mean some of the executive power, but all of the
executive power” gained the support of no other Justice. 487

Utiss at  Jll#fScalia,l J.;.dissenting)= ¥In his lone dissent,

Justice Scalia argued for a “clear constitutional prescription
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that the executive power belongs to the President” and against
the majority’s “balancing test.” Id. The majority of the Court
opted to apply a balancing test to determine whether Congress had
“impermissibly” intruded on the executive power. Id. at 696. In
Public Citizen, three other Justices argued for a bright-line
rule similar to that advocated by Justice Scalia in Morrison.
Public Citizen, 491 U.S. at 484-86 (Kennedy, J., concurring).?
Once again, that view did not persuade a majority of the
Justices, who invoked the doctrine of constitutional avoidance to
interpret FACA so as to avoid a constitutional challenge. Id. at
466. Furthermore, in AAPS, the D.C. Circuit conducted a lengthy

discussion of the flaws in the government's bright-line rule

E.2d at «906=11.
The implications of the bright-line rule advocated by the
‘government are stunning. Even if this Court were to consider the

question of what separation of powers standard to apply without

2 Justice Scalia recused from the Public Citizen case.

¥ While the D.C. Circuit’s discussion of the constitutional issue
raised by the application of FACA to the Health Care Task Force was arguably
dicta because the Court ultimately declined to decide the constitutional
issue, the Court explained that it was necessary to determine the strength of
the constitutional argument raised by the government prior to applying the
doctrine of constitutional avoidance. 997 F.2d at 906 ("It is, of course,
necessary before considering the maxim of statutory construction to determine
whether the government's constitutional argument in this case is a powerful
one. In other words, are we truly faced, as the Court thought it was in Public
Citizen, with a grave question of constitutional law?"). The Court rejected
the government's constitutional standard but noted that the constitutional
concerns raised were serious. This Court agrees with and follows the reasoning
of that court, Nixon II, and Morrison.
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the benefit of precedent, it would reach the conclusion that the
government’s position in untenable. Any action by Congress or
the Judiciary that intrudes on the president’s ability to
recommend legislation to Congress or get advice from Cabinet
members in any way would necessarily violate the Constitution.
The Freedom of Information Act and other open government laws
would therefore constitute an unconstitutional interference with
Executive authority. Any action by a court or Congress that
infringes on any other Article II power of the President, for
example, the President's role as Commander in Chief of the armed
forces and the national security concerns that derive from that
role, would violate the Constitution. Any congressional or
judicial ruling that infringes on the President's role in foreign
affairs, would violate the Constitution. Clearly, this is not
the law. Such a ruling would eviscerate the understanding of
checks and balances between the three branches of government on
which our constitutional order depends.

Finally, this is not the first case before this Judge in
which the government has advocated the theory of separation of

powers rejected here.!* While the government, like any other

" In this case, and in at least one other before this Court, Stillman

v. Doe, Civ. Action No. 01-1342 (EGS) (D.D.C.), the government has proceeded
by mischaracterizing the existing standard and invoking the concurring opinion
of three Justices of the Supreme Court in Public Citizen as controlling
authority. The fact that the government has stubbornly refused to acknowledge
the existing controlling law in at least two cases, does not strike this Court
as a coincidence. One or two isolated mis-citations or misleading
interpretations of precedent are forgivable mistakes of busy counsel, but a
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party, is free to argue for an extension of the law, it should be
forthcoming when calling for such an extension. The fact that
the government may want to advocate a new theory of Executive
authority and the separation of powers is its prerogative. It
cannot, however, cloak what is tantamount to an aggrandizement of
Executive power with the legitimacy of precedent where none

exists.

B Application of Constitutional Standard
Requires Further Facts

Thus, it is clear that once the question of whether applying
FACA to the NEPDG violates Article II is properly before this
Court, the constitutional inquiry will require balancing the
following two considerations: first, this Court must inquire into
whether the law's requirements would infringe the President’s
ability to perform constitutional functions, and second, the
Court must determine whether that impairment is outweighed by any
constitutionally authorized Congressional purposes. Nixon II,
433U, S ‘at: 443, Morrison, 487 U.S..at 696 “wlithis critical Lo
the aﬁplication of this test that the Court determine the precise
nature of the intrusion into Executive authority. The greater
the intrusion into the Executive sphere, the greater the interest
necessary to justify the intrusion.

The constitutional authority at stake here is the

consistent pattern of misconstruing precedent presents a much more serious
concern.
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President's ability to receive advice that has been generated in
confidence. While no clause of Article II expressly grants the
President the power to acquire information or receive advice in
confidence, the necessity of receiving confidential advice
appears to flow from Article II. Several clauses of Article II
reflect an understanding that the President will have access to
information and the power to acquire it,'* and the Supreme Court
has repeatedly recognized that the importance to the Presidency
of receiving candid, honest, and when necessary, unpopular,
advice from “high Government officials and those who advise and
assist them in the performance of their manifold duties” is
paramount. Nixon I, 418 U.S. at 705. 1Indeed, the words of the

Nixon I Court bear repeating:

[Tlhe importance of this confidentiality is too plain
to require further discussion. Human experience
teaches that those who expect public dissemination of
their remarks may well temper candor with a concern for
appearances and for their own interests to the
detriment of the decision-making process.

Id. That Court went on to explain:

135 For example, Article II, Section 2, grants the President the power to
“require the Opinion in writing, of the principal Officer in each of the
executive Departments, upon any subject relating to the Duties of their
respective Offices." 1In addition, the State of the Union clause, requiring
the President “from time to time give to the Congress Information of the State
of the Union” presupposes superior or at least different access to information
than the legislative branch. Art. II, Sec. 3. The Recommendations Clause,
invoked by the government in this case, which empowers the President to
“recommend to [Congress] such Measures as he shall judge necessary and
expedient,” similarly presupposes the ability to collect information and
advice necessary to make such recommendations. Art. II, sec. 2. And as the
Constitution did not presume the President to operate in a vacuum, the other
powers listed in Article II, generally presuppose the President’s ability to
receive advice in order to exercise those powers in an informed manner.
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The expectation of a President to the confidentiality

of his conversations and correspondence, like the claim

of confidentiality of judicial deliberations, for

example, has all the values to which we accord

deference for the privacy of all citizens, and added to

those values, is the necessity for protection of the

public interest in candid, objective, and even blunt or

harsh opinions in Presidential decisionmaking. A

President and those who assist him must be free to

explore alternatives the in the process of shaping

policies and making decisions and to do so in a way

many would be unwilling to express except privately.

Id. at 708; see also In re Sealed Case, 121 F.3d 729, 736-40
(D.C. Cir. 1997) (discussing the history of the protection of
executive communications and the executive privilege doctrine).
As the D.C. Circuit explained in AAPS, “The Framers thus
understood that secrecy was related to the executive’s ability to
decide and to act quickly- a quality lacking in the government
established by the Articles of Confederation. If a President
cannot deliberate in confidence, it is hard to imagine how he can
decide and act quickly.” 997 F.2d at 909.

Thus, although there is no specific privilege for protecting
the confidentiality of Presidential communications or
deliberations in the text of the Constitution, “[c]ertain powers
and privileges flow from the nature of the enumerated powers; the
protection of the confidentiality of Presidential communications
has similar constitutional underpinnings.” Id. (citing McCulloch
v. Maryland, 4 Wheat. 316, 4 L.Ed. 579 (1819)). Equally clear,

however, is that the need to maintain the confidentiality of the

President’s communications and deliberations is not unqualified.
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“The President’s need for complete candor and objectivity from
advisors calls for great deference from the courts. However,
when the privilege depends solely on the broad, undifferentiated
claim of public interest in the confidentiality of such
conversations, a confrontation with other wvalues occurs.” Nixon
I, 8418 U.S5. at 5706

The question raised by the application of FACA to the NEPDG
and the alleged Sub-Groups is not whether the President's
constitutionally protected ability to receive advice in
confidence is undermined, but whether his advisors' ability to
deliberate in confidence is constitutionally protected, and how
far down the line that protection extends. Cf. In re Sealed
Case, 121 F.3d at 746 ("Does [executive] privilege only extend to
direct communications with the President, or does it extend
further to include communications that involve his chief
advisers? And if the privilege does extend past the President,
how far down into his circle of advisers does it extend?"). It
is unclear from the facts pled in plaintiffs’ complaints whether
they allege that any of the deliberations involved communications
with the President himself. Indeed, the only advice alleged to
have directly been given to the President by the NEPDG, the final
energy policy report, is a public document. See
www.whitehouse.gov/energy/National-Energy-Policy.pdf.

While the Supreme Court has not reached the issue, the D.C.
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Circuit has held that the constitutional protection for executive
communications extends beyond those communications that occur
directly with the President. See In re Sealed Case, 121 F.3d 729
(D.C. Cir. 1997). The D.C. Circuit's warning about extending
that constitutional protection too far applies here as well:

Extending presidential privilege to the communications
of presidential advisers not directly involving the
President inevitably creates the risk that a broad
array of materials in many areas of the executive
branch will become "sequester[ed]" from public view.
Worlfe, Bl15 F2dat’ 11533, President Nixon's attempt to
invoke presidential privilege to prevent release of
evidence indicating that high level executive officers
engaged in illegal acts is perhaps the starkest example
of potential for abuse of the privilege. And openness
in government has always been thought crucial to
ensuring that the people remain in control of their
government...The very reason that presidential
communications deserve special protection, namely the
President's unique powers and profound
responsibilities, is simultaneously the very reason why
securing as much public knowledge of presidential
actions as is consistent with the needs of governing is
of paramount importance.

Id. at 749. 1Indeed, according to James Madison,
[a] popular Government, without popular information,
or the means of acquiring it, is but a Prologue to a
"Farce or a Tragedy; or perhaps both. Knowledge will
forever govern ignorance: And a people who mean to
be their own Governors, must arm themselves with the
power which knowledge gives.
Letter from James Madison to W.T. Barry (Aug. 4, 1822), in 9
WRITINGS OF JAMES MADISON 103 (Gaillard Hunt, ed. 1910). The
D.C. Circuit in In re Sealed Case did specifically limit its

analysis to the context before it:

Our determination of how far down into the executive
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branch the presidential communications privilege goes

is limited to the context before us, namely where

information generated by close presidential adviser is

sought for use in a judicial proceeding, and we take no

position on how the institutional needs of Congress and

the President should be balanced.
121 F.3d at 753 (D.C. Cir. 1997). However, despite the
limitation on its holding, In re Sealed Case makes clear that
determining how far down the line of advisors constitutional
protection should extend in the context of balancing the needs of
the Executive and Congress will be a fact-intensive inquiry.

Determining who participated in the deliberations of the
NEPDG and the alleged Sub-Groups, whether in fact those Sub-
Groups existed, and who interacted with the private individuals
involved, the role played by private individuals, and the number
of meetings and interactions will affect this Court's
determination of the impact that revealing such activities to the
public would have on the President's ébility to perform his
Executive functions. Furthermore, the role of the Vice President
in the NEPDG is to be determined. The fact that the Vice
President was tasked with leading the NEPDG does not mean that in
fact he participated in all aspect of the NEPDG or the meetings
of the alleged Task Force Sub-Groups. These Sub-Groups could
have been much less operationally proximate to the President, and
revealing their activities would arguably infringe the

President's Executive authority to a much lesser degree.

Furthermore, no case has directly decided whether revealing
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the identity or nature of advice given by private individuals to
the President or the President's advisors would “impede the
President’s ability to perform his constitutional duty.”
Morrison, 487 U.S. at 691. However, two cases have looked at the
role of private individuals in advising the President and have
suggested that constitutional protection would extend to such
advice. See Public Citizen, 491 U.S. at 466; AAPS, 997 F.2d at
910. In Public Citizen the Supreme Court recognized the
“formidable constitutional difficulties” that would be raised by
applying FACA to the Justice Department’s consultations with the
committee of the American Bar Association that evaluates the
qualifications of federal judicial nominees. 491 U.S. at 466.

In discussing the constitutional issue raised by the application
of FACA to President Clinton’s Heath Care Task Force, the D.C.
Circuit stated: “A statute interfering with a President’s ability
to seek advice directly from private citizens as a group,
intermixed, or not, with government officials, therefore raises
Article II concerns.” AAPS, 997 F.2d at 910. After noting the
constitutional concern, both courts declined to resolve the
question of whether applying FACA to a group that includes
governmental and private advisors prevents the President from
accomplishing his constitutionally assigned functions. Thus, the
question of whether granting public access to the deliberations

of high level officials of government, presidential advisors, and

i
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private individuals intrudes upon the ability of the President to
conduct his official duties is unresolved. The extent of the
constitutional protection for those deliberations will turn in
large part on the proximity of those advisors to the President.
The fact that the group was established to deliver a final report
to the President is not determinative.

Additionally, this Court would be careful when applying the
Morrison balancing test to look at those specific requirements of
FACA that would have applied to the NEPDG and its alleged Sub-
Groups, and determine whether applying those requirements would
have infringed on the President’s ability to do his job. The
question here is not only whether releasing the names of the
participants, or the documents generated by the group would so
infringe, but rather would applying all of the FACA requirements
to the NEPDG run afoul of the separation of powers. Amicus
correctly points out that the imposition of the FACA requirements
is less onerous than portrayed by the government. FACA has two
very important exceptions to the requirement that the public have
access to meetings and documents. Pursuant to various FOIA
exemptions, which include deliberative process and national
security concerns, documents may be withheld from the public. 5
U.S.C. App. 2 § 10(b). Furthermore, pursuant to the exceptions
listed in 5 U.S.C. '§ 552b, the President or an agency head can

close advisory committee meetings to the public. These
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exceptions should be considered when determining the actual
impact that FACA would have on the confidentiality of advice to
the President.

All of these questions are better addressed only after
discovery into the activities and composition of the NEPDG and
the alleged Sub-Groups. Contrary to defendants' argument, it
would be inappropriate for this Court to conduct the fact-
intensive inquiry demanded by separation of powers precedent by
considering only the Presidential Memorandum that established the

NEPDG.

2. Discovery in this Case Will Raise Fewer and Different
Constitutional Concerns

Defendants' second argument against proceeding to discovery,
that discovery raises identical constitutional issues as does
this motion to dismiss, is both conclusory and belied by
precedent. Defendants, in a footnote, state in a conclusory
manner "that these constitutional arguments apply to prevent
discovery in this case." Defs.' Mot. of 4/5/02 at 19 n. 17.
Furthér, in response to an Order from this Court requiring
defendants to identify with precision the constitutional concerns
raised by discovery into particular factual issues, see Order of
1/31/02, defendants simply reasserted the troubling statutory and
constitutional arguments that had prompted ﬁhis Court's Order in
the first place. Defs.' Mem. of 2/5/2002 at 1 ("it is

unnecessary for the Court to address the constitutional issues
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[raised by discovery] for five compelling reasons"). Thus, while
defendants have consistently asserted that discovery would
implicate constitutional concerns, they have also consistently
failed to explain or provide legal support for those conclusions.
Contrary to defendants' arguments, discovery in this case
will potentially raise related, but different, constitutional
questions than does the application of FACA to the NEPDG. In
particular, the constitutional question raised by the application
of a statute to Executive action, reflects a conflict between the
Executive and Congressional branches of government, and must be
balanced as such. Any potential intrusion into the President's
constitutional authority that occurs because of specific requests
for documents or information during the course of discovery must
be analyzed as a conflict between the needs of the Executive and
Judicial branches, and will involve the application of different
precedent. See, e.g., In re Sealed Case, 121 F.3d at 753.
Furthermore, the breadth and scope of the constitutional issue
raised by applying the requirements of FACA to advisory
committees established by the President dwarfs the particular,
specific questions that will be raised by a very tightly-reigned
discovery process. Whether revealing a particular document or
piece of information will impermissibly interfere with the
President's constitutional authority is a much more narrow

inquiry than whether the application of all the FACA procedural
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requirements to the deliberative process of Presidential advisors
will violate the Constitution. Rather than address this broad
constitutional question in a factual vacuum, this Court will
address the particular questions generated by discovery requests.
In conclusion, there are three primary reasons why
postponing consideration of defendants' constitutional challenge
is warranted here. First, after discovery, the government may
prevail on summary judgment on statutory grounds without the need
for this Court to address the constitutionality of applying FACA.
Second, even if this Court were to attempt to apply the
Nixon/Morrison balancing test, further factual development is
necessary to clearly determine the extent to which applying FACA
to the NEPDG and its alleged Sub-Groups will intrude on the
President's constitutional authority. Third, while discovery in
this case may raise some constitutional issues, those issues of
executive privilege will be much more limited in scope than the
broad constitutional challenge raised by the government here.
All of these reasons weigh heavily in favor of considering any
applicable constitutional questions after a factual record has
been more fully developed, and requiring the government to raise
specific constitutional objections to the discovery process as it
proceeds.

B Judicial Watch's FOIA Claim

Judicial Watch has also sued the Vice President pursuant to
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FOIA. On June 25, 2001, Judicial Watch wrote to the Vice
President and requested certain records related to the NEPDG
pursuant to FOIA. See Jud. Watch Sec. Amend. Compl., Ex. 8. On
July 5, 2001, the Counsel to the Vice President responded on
behalf of the Vice President, declining the request on the
grounds that FOIA does not provide for disclosure of the
requested material. See Jud. Watch Sec. Amend. Compl., Ex. 9.
FOIA is only applicable to "agencies" and "agency records."
See generally 5 U.S.C. §552. Entities within the Executive
Office of the President whose "sole function is to advise and
assist the President" are not agencies for purposes of FOIA.
Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S.
136,88 55=5681(1380) s - Meyers vi-iBush; 981 F. 2451 288, ] 2948 (D .Gl Li'rs
1294) . Defendants persuasively argue that the Vice President and
his staff are not "agencies" for purposes of FOIA. See Meyer v.
Bush, 981 F.2d at 1294 (expressing doubt as to whether FOIA
applies to Vice President); cf. Armstrong v. Bush, 924 F.2d 282,
286 n; 2 (D.C. Cir. 1991) (President and Vice President subject
only to Presidential Records Act, not Federal Records Act).'®
The FOIA claim against the Vice President is therefore dismissed.
Both Judicial Watch and the federal defendants assume that

Judicial Watch's Second Amended Complaint also states a FOIA

'® Like the D.C. Circuit in Meyer, 981 F.2d at 1294 n.7, this Court

does not decide whether the Vice President could ever act as the head of a
agency subject to FOIA.
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claim against the NEPDG. See Defs.' Mot. to Dismiss of 3/8/02 at
15; Jud. Watch Opp'n of 3/21/02 at 14-15 (arguing that further
discovery is necessary before determining whether the NEPDG is an
"agency" for FOIA purposes). However, Count II of the Complaint
does not state that plaintiff filed a FOIA request to the NEPDG,
but rather that plaintiff sent a request letter to Vice President
Cheney and that counsel on behalf of Vice President Cheney
responded. The request letter in question, attached as Exhibit 8
to Judicial Watch's Second Amended Complaint, confirms that the
request for records was indeed made only to the Vice President.
For this reason, there is no need for this Court to address
whether the NEPDG is an "agency" for purposes of FOIA. Judicial
Watch has stated a FOIA claim only against the Vice President,
and that claim is dismissed.
III. Private Defendants' Motions to Dismiss

In addition to suing the Vice President, the NEPDG, and
other federal officials, Judicial Watch has sued several private
individuals, including Mark Racicot, Haley Barbour, Kenneth Lay,
Thomas Kuhn, and John and Jane Does 1-99. These individuals are
named as defendants only with respect to Count I of Judicial
Watch's Second Amended Complaint, which alleges violations of

FACA.'” For the reasons discussed above, FACA provides no

" The private individuals were initially named as defendants in Count

IITI as well, but that claim against these defendants was dismissed on May 31,

2002. See Order of 5/31/02. Only federal defendants are named in Counts II
and IV.
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private cause of action and therefore these claims are dismissed.
CONCLUSION

For the foregoing reasons, the federal defendants' motions
to dismiss are granted in part and denied in part and the private
defendants' motions to dismiss are granted. An appropriate Order

accompanies this Memorandum Opinion.

IT IS SO ORDERED.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
July 11, 2002

Notice to:

Larry Klayman, Esq.

JUDICIAL WATCH, INC.

501 School Street, S.W.

Suite 725

Washington, DC 20024

Counsel for plaintiff Judicial Watch

Patrick Gallagher, Esqg.

Alex Levinson, Esqg.

Sierra Club

85 Second Street

San Francisco, CA 94104

Counsel for plaintiff Sierra Club

Anne L. Weismann, Esqg.

Thomas Millet, Esq.

Jennifer Paisner, Esq.

U.S. Department of Justice

Civil Division, Federal Programs Branch
P.@. Box 883
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Washington, DC 20044
Counsel for federal defendants

Howard M. Crystal, Esq.
MEYER & GLITZENSTEIN

1601 Connecticut Avenue, NW
Suite 700

Washington, DC 20009
Counsel for amicus NRDC

Robert S. Litt, Esqg.

ARNOLD & PORTER

555 12th' St NW

Washington, DC 20004-1206

Counsel for defendant Thomas Kuhn

Paul Christian Rauser, Esq.
WILLIAMS & CONNOLLY

725 12th Street, NW

Washington, DC 20005

Counsel for defendant Haley Barbour

Richard D. Horn, Esgqg.

BRACEWELL & PATTERSON LLP

2000 K St NW

Suite 500

Washington, DC 20006-1872

Counsel for defendant Mark Racicot
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintaf £,
v.
Cizs CAcEion 01BN EGS)
NATIONAL ENERGY POLICY
DEVELOPMENT GROUP,

Defendant.

SIERRA CLUB,
Blaint LiEE
O

Civ. Action 02-631 (EGS)

VICE PRESIDENT RICHARD
CHENEY, et al.

Defendants,

N e N N S S S S e S

ORDER

For the reasons stated in the accompanying Memorandum
Opinion issued this same day, it is hereby

ORDERED that this Order shall supercede the Order issued by
this Court on May 23, 2002; it is

FURTHER ORDERED that the federal defendants' motions to
dismiss plaintiff Judicial Watch's Second Amended Complaint and
plaintiff the Sierra Club's Complaint are GRANTED IN PART AND
DENIED IN PART; it is

FURTHER ORDERED that the motions to dismiss filed by Mark
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Racicot, Haley Barbour, and Thomas Kuhn are GRANTED; it is
FURTHER ORDERED that Count I of Judicial Watch's Second
Amended Complaint is DISMISSED with respect to all defendants; it

is

FURTHER ORDERED that Count II of Judicial Watch's Second
Amended Complaint is DISMISSED with respect to all defendants; it
is

FURTHER ORDERED that plaintiffs' APA claims with respect to
Vice President Richard Cheney and the National Energy Policy
Development Group (NEPDG) are DISMISSED; it is

FURTHER ORDERED that the federal defendants' motion to
dismiss Counts III and IV of Judicial Watch's Second Amended
Complaint is DENIED with respect to the remaining defendants; it
is

FURTHER ORDERED that the federal defendants' motion to
dismiss the Sierra Club's First and Second Claims for Relief is
DENIED with respect to the remaining defendants; it is

fURTHER ORDERED that plaintiffs shall jointly submit a
proposed discovery plan by no later than 5 p.m. on Friday, July
19,%2002; it 1s

FURTHER ORDERED that defendants shall file any objections to
the proposed discovery plan by no later than 5 p.m. on Friday,
July 26, 2002; it is

FURTHER ORDERED that plaintiffs shall file a joint reply by

2
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no later than 5 p.m. on Tuesday, July 30, 2002; it is

FURTHER ORDERED that a status hearing shall be held on
Friday, August 2, 2002 at 9 a.m. in Courtroom One to discuss the
proposed discovery plan and any objections thereto and to
determine whether further briefing is necessary with respect to
any claims of privilege asserted by the government.

IT IS SO ORDERED.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
July 11, 2002

Notice to:

Larry Klayman, Esq.

JUDICIAL WATCH, INC.

501 'School!Street, S.W.

Suite 725

Washington, DC 20024

Counsel for plaintiff Judicial Watch

Patrick Gallagher, Esq.

Alex Levinson, Esgqg.

Sierra Club

85 Second Street

San Francisco, CA 94104

Counsel for plaintiff Sierra Club

Anne L. Weismann, Esq.

Thomas Millet, Esq.

Jennifer Paisner, Esq.

U.S. Department of Justice

Civil Division, Federal Programs Branch
P.0O. Box 883

Washington, DC 20044

Counsel for federal defendants

Howard M. Crystal, Esqg.
MEYER & GLITZENSTEIN
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1601 Connecticut Avenue, NW
Suite 700

Washington, DC 20009
Counsel for amicus NRDC

Robert S. Litt, Esq.

ARNOLD & PORTER

555 12ZEh St NW

Washington, DC 20004-1206

Counsel for defendant Thomas Kuhn

Paul Christian Rauser, Esq.
WILLIAMS & CONNOLLY

725 12th Street, NW

Washington, DC 20005

Counsel for defendant Haley Barbour

Richard D. Hozrn, .Esqg.

BRACEWELL & PATTERSON LLP

2000 K St NW

Suite 500

Washington, DC 20006-1872

Counsel for defendant Mark Racicot
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC. C.A. NO. 01-1530(EGS)

VS. WASHINGTON, D.C.

AUGUST 2, 2002

NATIONAL ENERGY POLICY 10:00 A.M.

DEVELOPMENT GROUP

Sl (N il =Sl i, sl

TRANSCRIPT OF STATUS HEARING
BEFORE THE HONORABLE EMMET G. SULLIVAN

UNITED STATES DISTRICT JUDGE

APPEARANCES :

FOR THE PLAINTIFF: LARRY KLAYMAN, ESQ.
PAUL ORFANIDES, ESQ.

FOR THE DEFENDANT: ANNE WEISMANN, ESQ.
JENNIFER PAISNER, ESQ.

COURT REPORTER: FRANK J. RANGUS, OCR
U. S. COURTHOUSE, RM. 6822
WASHINGTON, D.C. 20001
(202) 371-0545

PROCEEDINGS RECORDED BY ELECTRONIC STENOGRAPHY; TRANSCRIPT
PRODUCED BY COMPUTER.

(SEE NEXT PAGE)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB C.A. 02-631(EGS)

)
)
VS. ) WASHINGTON, D.C.
) AUGUST 2, 2002
VICE PRESIDENT RICHARD CHENEY, ) 10:00 A.M.
ET AL. )
TRANSCRIPT OF STATUS HEARING
BEFORE THE HONORABLE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
APPEARANCES :

FOR THE PLAINTIFF: ROGER M. ADELMAN, ESQ.
DAVID BOOKBINDER, ESQ.
ALEX LEVINSON, ESQ. (BY TELEPHONE)

FOR THE DEFENDANTS: ANNE WEISMANN, ESQ.
JENNIFER PAISNER, ESQ.
CRAIG BLACKWELL, ESQ.
SHANNEN W. COFFIN, ESQ.

COURT REPORTER: FRANK J. RANGUS, OCR
U. S. COURTHOUSE, RM. 6822
WASHINGTON, D.C. 20001
(202) 371-0545

PROCEEDINGS RECORDED BY ELECTRONIC STENOGRAPHY; TRANSCRIPT
PRODUCED BY COMPUTER.
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IENEL VS

RECORD.

red

THE DEPUTY CLERK: CIVIL CASE 01-1530, JUDICIAL WATCH,
NATIONAL ENERGY POLICY DEVELOPMENT GROUP.

COUNSEL, WOULD YOU PLEASE IDENTIFY YOURSELVES FOR THE

MR. KLAYMAN: LARRY KLAYMAN, COUNSEL FOR PLAINTIFF.
THE COURT: GOOD MORNING, COUNSEL.

MR. BOOKBINDER: DAVID BOOKBINDER, COUNSEL FOR

PLAINTIFF SIERRA CLUB.

MR. ADELMAN: ROGER ADELMAN, LOCAL COUNSEL.
MR. ORFANIDES: PAUL ORFANIDES, JUDICIAL WATCH.
THE COURT: ALL RIGHT, GOOD MORNING.

MR. BOOKBINDER: YOUR HONOR, ONE THING. I BELIEVE ON

THE PHONE IS ALEX LEVINSON FROM THE SIERRA CLUB IN SAN

FRANCISCO.

THE COURT: ALL RIGHT, GOOD MORNING, COUNSEL.

HE'S NOT THERE YET. ALL RIGHT, WE'LL GET HIM ON IN

JUST A SECOND.

ON SOON.

GOOD MORNING. HELLO?

ALL RIGHT, WHY DON'T YOU KEEP TRYING? WE'LL GET HIM

HELLO?

MR. LEVINSON: YES.

THE COURT: GOOD MORNING, COUNSEL.

MR. LEVINSON: GOOD MORNING, YOUR HONOR.

THIS IS ALEX LEVINSON.
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THE COURT: ALL RIGHT.
AND FOR THE GOVERNMENT?

MR. COFFIN: YOUR HONOR, SHANNEN COFFIN, DEPUTY

ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION.

WITH ME IS ANNE WEISMANN, JENNIFER PAISNER, AND CRAIG

BLACKWELL.

CASE.

SMILING.

REVIEWED

PROPOSED

JUDICIAL

THE COURT: ALL RIGHT, GOOD MORNING.

UNLIKE THE LAST CASE, THERE'S NO ONE SMILING IN THIS

MR. KLAYMAN: WE'RE SMILING, YOUR HONOR.

THE COURT: YOU'RE SMILING? ALL RIGHT, YOU'RE NOW

MR. KLAYMAN: YES, WE'RE SMILING.

THE COURT: THAT'S GOOD.

ALL RIGHT, I'LL HEAR FROM PLAINTIFFS' COUNSEL. I'VE
YOUR PLANS. IS THERE ANYTHING IN ADDITION TO THE
DISCOVERY PLAN THAT YOU WISH TO SAY?

MR. KLAYMAN: YES, YOUR HONOR.

THE COURT: ALL RIGHT.

MR. KLAYMAN: YOUR HONOR, LARRY KLAYMAN FOR PLAINTIFF
WATCH.

THE COURT: GOOD MORNING, COUNSEL.

MR. KLAYMAN: GOOD MORNING.

I'M JUST GOING TO HIT THE HIGHLIGHTS. I'M NOT GOING

TO BELABOR THE POINTS, BECAUSE WE SET FORTH IN THE BRIEFS

207




10

11

12

13

14

15

16

1%

18

19

20

24

22

23

24

25

[e]

EXACTLY WHAT WE FEEL THE DISCOVERY PLAN SHOULD BE. BUT YOUR
HONOR'S ORDER, WHICH WAS VERY WELL THOUGHT OUT AND VERY WELL
REASONED, AT PAGE 52, REALLY SET FORWARD THE PARAMETERS OF
DISCOVERY, WHEREIN YOU STATED, RESOLVING THE CONSTITUTIONAL
QUESTIONS, THE ISSUE OF SEPARATION OF POWERS, WHICH HAS BEEN
RAISED BY THE DEFENDANTS IN THIS CASE, IS PREMATURE AT THIS
STAGE OF THE PROCEEDINGS. THE GOVERNMENT WOULD HAVE THIS COURT
ANSWER THE QUESTION IN THE NEGATIVE NOW AND SUBMIT THE CASE
WITHOUT EVER PROVIDING ANY DISCOVERY INTO THE NATURE AND NUMBER
OF THE MEETINGS AT ISSUE, THE IDENTITIES OF THE PARTICIPANTS,
THE NATURE OF THE GROUP'S INTERACTION WITH THE PRESIDENT, THE
ROLE OF THE VICE-PRESIDENT IN THE GROUP, THE NATURE OF THE
ALLEGED SUBGROUP'S INTERACTION WITH THE NATIONAL ENERGY POLICY
DEVELOPMENT GROUP, OR THE PROXIMITY OF THE, WHAT I'LL CALL THE
CHENEY ENERGY TASK FORCE AND ALLEGED SUBGROUPS TO THE
PRESIDENT.

YOU SET FORTH THE PARAMETERS FOR DISCOVERY ON PAGE 52,
YOUR HONOR, AND YOU ADDED AT PAGE 70, IN RE SEALED CASE MAKES
CLEAR THAT DETERMINING HOW FAR DOWN THE LINE THE ADVISERS'
CONSTITUTIONAL PROTECTION SHOULD EXTEND IN THE CONTEXT OF
BALANCING THE NEEDS OF THE EXECUTIVE BRANCH AND CONGRESS WILL
BE A FACT-INTENSIVE INQUIRY. A FACT-INTENSIVE INQUIRY.
DETERMINING WHO PARTICIPATED IN THE DELIBERATIONS IN THE CHENEY
ENERGY TASK FORCE AND THE ALLEGED SUBGROUPS, WHETHER IN FACT

THOSE SUBGROUPS EXISTED AND WHO INTERACTED WITH THE PRIVATE
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INDIVIDUALS INVOLVED, THE ROLE PLAYED BY PRIVATE INDIVIDUALS,
AND THE NUMBER OF MEETINGS AND INTERACTIONS WILL AFFECT THIS
COURT'S DETERMINATION OF THE IMPACT THAT REVEALING SUCH
ACTIVITIES TO THE PUBLIC WOULD HAVE ON THE PRESIDENT'S ABILITY
TO PERFORM HIS EXECUTIVE FUNCTIONS.

FURTHERMORE, THE ROLE OF THE VICE PRESIDENT IN THE
CHENEY ENERGY TASK FORCE IS TO BE DETERMINED. THE FACT THAT
THE VICE PRESIDENT WAS TASKED WITH LEADING THE CHENEY ENERGY
TASK FORCE DOES NOT MEAN THAT, IN FACT, HE PARTICIPATED IN ALL
ASPECTS OF THE TASK FORCE OR THE MEETINGS OF THE ALLEGED TASK
FORCE SUBGROUPS.

YOUR HONOR THEN STATED AT PAGE 74, ANY POTENTIAL
INTRUSION INTO THE PRESIDENT'S CONSTITUTIONAL AUTHORITY THAT
dCCURS BECAUSE A SPECIFIC REQUEST FOR DOCUMENTS OR INFORMATION
DURING THE COURSE OF DISCOVERY MUST BE ANALYZED AS A CONFLICT
BETWEEN THE NEEDS OF THE EXECUTIVE AND JUDICIAL BRANCHES AND
WILL INVOLVE THE APPLICATION OF DIFFERENT PRECEDENT.

SO YOUR HONOR WAS VERY, VERQ PRECISE IN TERMS OF HOW
YOU WANTED DISCOVERY TO PROCEED HERE, AND YOU SET FORTH THOSE
PARAMETERS. THE PLAINTIFFS IN THIS CASE, JUDICIAL WATCH AND
SIERRA CLUB, WERE VERY DEFERENTIAL TO YOUR HONOR'S RULING, AND
WE SUGGESTED STARTING WITH DOCUMENT REQUESTS AND
INTERROGATORIES WHICH WERE TAILORED EXACTLY TO YOUR ORDER. IT
GOES NO FURTHER THAN YOUR ORDER.

HOWEVER, RATHER THAN OBEYING YOUR ORDER, THE
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DEFENDANTS WOULD WANT TO REARGUE ALL THE ISSUES HERE, AND THEY
WANT TO GO DOWN THE PRIMROSE PATH OF THE AAPS DECISION, THE
HEALTH-CARE TASK FORCE DECISION, WITH AFFIDAVITS, AND ACTUALLY
THAT'S JUST GOING TO CREATE MORE WORK. IT'S GOING TO SLOW
THINGS DOWN. IT'S INAPPROPRIATE BECAUSE, OBVIOUSLY, WE NEED
THE ABILITY TO GET FREE-FLOWING INFORMATION BY WITNéSSES
THEMSELVES, NOT BY LAWYERS. AFFIDAVITS ARE WRITTEN BY LAWYERS.
THE INTERROGATORY RESPONSES ARE WRITTEN BY LAWYERS. BUT WE
JUST WANT TO START WITH THE DOCUMENTS AND THE INTERROGATORIES
AND SEE WHAT THEY SHOW, AND THEN WE'LL COME BACK TO YOUR HONOR
AND PROPOSE WHO, IF ANYONE, SHOULD BE DEPOSED IN THIS CASE.

CLEARLY, THE APPROACH THAT'S BEING PROPOSED BY THE
DEFENDANTS, THE CHENEY ENERGY TASK FORCE, IS THE TYPE OF BUNKER
MENTALITY. IT'S THE TYPE OF AN-APPROACH THAT WE ARE ABOVE THE
LAW. WE'RE ABOVE YOUR HONOR'S ORDER. WE DON'T HAVE TO ANSWER
QUESTIONS. WE'LL PUT FORWARD WHAT WE WANT TO PUT FORWARD AND
NOTHING MORE. BUT YOUR HONOR'S ALREADY RULED AND,
CONSEQUENTLY, THIS HEARING IS VERY SfRAIGHTFORWARD. WE HAVE
NOT ASKED FOR MORE THAN YOUR HONOR ORDERED, AND, IN FACT, WE'VE
TAKEN A GO-SLOW APPROACH HERE, WHICH WE THOUGHT YOUR HONOR
WOULD WANT US TO DO UNDER THE CIRCUMSTANCES.

SO, FOR THAT REASON, WE'RE CONFIDENT YOUR HONOR WILL
ALLOW US TO SERVE THE INTERROGATORIES AND DOCUMENT REQUESTS TO
GET THIS PRELIMINARY INFORMATION WITHIN 30 DAYS. THIS IS A

MATTER OF GREAT PUBLIC INTEREST. THE ENERGY TASK FORCE IS NO
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MORE IMMUNE FROM DISCOVERY THAN ANY OTHER CITIZEN OR ENTITY IN
THIS COUNTRY, AND WE'VE ALREADY BEEN THROUGH A LOT OF BRIEFING
HERE AND A LOT OF ANALYSIS. YOUR HONOR DID A VERY FINE JOB IN
BREAKING DOWN WHAT THE ISSUES ARE AT THIS STAGE OF THE
PROCEEDING, AND FOR YOUR HONOR TO BE ABLE TO MAKE THE RULINGS
WITH REGARD TO THE VARIOUS CONSTITUTIONAL ARGUMENTS, AT A
MINIMUM, WE NEED THIS INFORMATION. A

SO THAT IS OUR PROPOSAL: DOCUMENT REQUESTS AND
INTERROGATORIES THAT FALL WITHIN THE SCOPE OF YOUR ORDER.
LET'S SEE WHAT THEY YIELD. WE'LL THEN COME BACK TO THE COURT
AND MAKE A PROPOSAL AND WHAT, IF ANY, DEPOSITIONS ARE
NECESSARY.

THANK YOU.

THE COURT: ALL RIGHT, THANK YOU.

ANYONE ELSE?

MR. BOOKBINDER: YOUR HONOR, I THINK WE WOULD LIKE TO
HEAR THE GOVERNMENT'S EXPLANATION FOR THEIR POSITION BEFORE
SIERRA CLUB HAS ANYTHING FURTHER TO ADD.

THE COURT: ALL RIGHT.

I'LL HEAR FROM GOVERNMENT COUNSEL.

I GAVE THE GOVERNMENT A CHANCE TO PROVIDE THE COURT
WITH PRECISE OBJECTIONS, AND THE GOVERNMENT DIDN'T TAKE
ADVANTAGE OF THAT OPPORTUNITY.

MR. COFFIN: YOUR HONOR, OUR OBJECTION IS GENERAL, AND

LET ME EXPLAIN IT. I THINK THAT THE RESOLUTION OF THE
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REMAINING ISSUES IN THIS CASE HAS TO FLOW FROM YOUR OPINION,
YOUR OPINION WHICH HELD SEVERAL THINGS.

FIRST, THE RESOLUTION OF THE REMAINING ISSUES HAVE TO
BE A TIGHTLY-REINED PROCESS, AND THIS CALL FOR
NARROWLY-TAILORED FACTUAL RESOLUTION FLOWS FROM TWO DIFFERENT
RELATED NOTIONS OF CONSTITUTIONAL AVOIDANCE. FIRST, THE ONE
THAT YOUR HONOR NOTED IN THE OPINION, THE RESOLUTION OF THE
REMAINING ISSUES, MAY BE FRAMED IN A WAY DESIGNED TO AVOID
UNNECESSARILY DECIDING CONSTITUTIONAL QUESTIONS PREMATURELY. I
THINK WE HAD ISSUES WITH THAT AT THE TIME, BUT WE CERTAINLY ARE
WILLING TO WORK WITH THAT NOTION IN A DISCOVERY PLAN AT THIS
POINT AND, OR I SHOULD SAY IN OPPOSING THE DISCOVERY PLAN AT
THIS POINT.

THE COURT: WELL, ESSENTIALLY, THE GOVERNMENT'S
POSITION IS THAT YOU DIDN'T FILE OBJECTIONS BECAUSE NO
DISCOVERY IS APPROPRIATE.

MR. COFFIN: YOUR HONOR, WE BELIEVE THAT THE APA
FRAMES A RESOLUTION OF THIS CASE AND --

THE COURT: DID I CORRECTLY SAY WHAT THE GOVERNMENT'S
POSITION IS?

MR. COFFIN: I THINK AT THE BEGINNING OF OUR BRIEF WE

SAY WE OBJECT GENERALLY BECAUSE THIS IS AN APA CASE, AND IN AN

. APA CASE, THE RESOLUTION OF THE CASE HAS TO FLOW FROM THE

ADMINISTRATIVE RECORD.

THE COURT: THE GOVERNMENT SAYS, THIS IS THE RECORD
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BECAUSE WE SAY IT'S THE RECORD AND ACCEPT IT, AND YOU GET NO
DISCOVERY.

MR. COFFIN:® I THINK --=

THE COURT: WAIT JUST A MINUTE. DON'T CUT ME OFF.

THIS IS THE RECORD BECAUSE WE SAY IT'S THE RECORD, AND
NO ONE IS ENTITLED TO DISCOVERY BECAUSE THIS IS APA REVIEW.
DISCOVERY IS FROWNED ON. SO, GRANT US SUMMARY JUDGMENT. VI
MEAN, THAT'S THE SCENARIO.

MR. COFFIN: YOUR HONOR, THAT IS APA REVIEW THAT YOU
JUST EXPLAINED. WITH ALL DUE RESPECT, LET ME EXPLAIN THE BASIS
FOR APA REVIEW IN THIS CASE.

THE COURT: SO THE GOVERNMENT WINS BECAUSE THE
GOVERNMENT SAYS, THIS IS WHAT HAPPENED. WE SAY THIS IS WHAT
HAPPENED, AND NO ONE CAN QUESTION WHAT HAPPENED, AND NO ONE CAN
EVEN LOOK INTO WHAT HAPPENED.

MR. COFFIN: THERE WAS A DECISION MADE HERE. BOTH
JUDICIAL WATCH AND SIERRA CLUB WROTE LETTERS TO THE GOVERNMENT
SAYING, FOR THE FOLLOWING REASONS, Wé BELIEVE FACA APPLIES. WE
THINK YOU MET WITH OUTSIDERS, ETC. AND THE GOVERNMENT MADE A
DECISION THAT SAID, NO, FACA DOES NOT APPLY, AND AS ARTICULATED
IN A LETTER THAT MEMORIALIZED THAT DECISION FROM DAVID
ADDINGTON TO JUDICIAL WATCH, THEY SAID THE REASON IT DOESN'T
APPLY IS BECAUSE THERE WERE NO MEMBERS, THERE WERE NO MEMBERS
WHO WERE NON-GOVERNMENTAL EMPLOYEES.

I THINK THAT YOU HAVE TO START WITH THE ADMINISTRATIVE
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RECORD THAT BACKS UP THAT DECISION, AND THE ADMINISTRATIVE
RECORD THAT BACKS UP THAT DECISION, FIRST AND FOREMOST, IS THE
MEMORANDUM THAT ESTABLISHED THE COMMITTEE. LET ME EXPLAIN WHY
THAT IS SO IMPORTANT, BECAUSE, AS IN ALL DECISIONS, ALL THE
DISPUTES INVOLVING GOVERNMENTAL DECISIONS, THERE IS A
PRESUMPTION OF REGULARITY, THAT THE GOVERNMENT COMPLIED WITH
THE LAW.

THE COURT: WAIT. BUT IF YOU'RE CORRECT, IT MEANS
THAT NO ONE WILL EVER HAVE THE OPPORTUNITY TO GO BEHIND THE
MEMORANDUM THAT CREATES THE FACA GROUP AND DETERMINE WHETHER OR
NOT THERE WAS COMPLIANCE WITH THE LAW, IF YOU'RE CORRECT.

MR. COFFIN: YOUR HONOR, THE PRESUMPTION OF REGULARITY
MEANS THIS. WE ARE VERY WILLING IN THIS CASE, THROUGH SWORN
DECLARATION, TO CONFIRM THAT THE MEMORANDUM WAS FOLLOWED, THAT
REGULARITY WAS THE CASE HERE. PLAINTIFFS THEN SHOULD RELEASE
ALL THE INFORMATION THAT THEY HAVE PUBLICLY AVAILABLE,
INCLUDING ALL THE FOIA DOCUMENTS THAT ARE OUT THERE. THEY
SHOULD BE REQUIRED TO COME FORWARD WITH SOMETHING THAT REBUTS
THAT PRESUMPTION OF REGULARITY.

HERE, THERE IS ABSOLUTELY NO EVIDENCE THAT PLAINTIFFS
HAVE PUT FORTH THAT ANYONE BUT GOVERNMENTAL OFFICIALS
PARTICIPATED IN THE MEETINGS OF THE NEPDG, AND THAT IS BECAUSE
THE PRESIDENT SAID, YOU HAVE TO COMPLY WITH MY WISHES, AND IT
IS ONLY GOVERNMENTAL EMPLOYEES THAT CAN BE, GOVERNMENTAL

OFFICIALS, I SHOULD SAY, THAT CAN BE INVITED.
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THE COURT: HOW DO WE KNOW THAT EVERYONE COMPLIED WITH
THE PRESIDENT'S WISHES?

MR. COFFIN: YOUR HONOR, AGAIN, THE ADMINISTRATIVE
RECORD WILL BACK THAT UP, AND WE ARE PREPARED TO OFFER A
DECLARATION THAT CONFIRMS THAT. BUT UNLESS PLAINTIFFS ARE
WILLING TO COME FORWARD WITH SOME SHRED OF EVIDENCE-THAT SAYS
THAT THAT IS NOT THE CASE, THEN, YES, THIS CASE SHOULD BE OVER.

I THINK, I MEAN, I THINK IN AN APA REVIEW, IT IS
POSSIBLE FOR US TO SUPPLEMENT THE RECORD TO FULLY EXPLAIN OUR
REASONS. I THINK CAMP V. PITTS ALLOWS THAT, AND WE ARE FULLY,
WE ARE WILLING TO EXPLAIN THE RATIONALE BEHIND DAVID
ADDINGTON'S LETTER TO JUDICIAL WATCH THAT SAYS FACA DOESN'T
APPLY. WE'RE WILLING TO EXPLAIN THAT, IN FACT, GOVERNMENT
OFFICIALS WERE THE ONLY ONES WHO PARTICIPATED IN THE MEETINGS
OF THE NEPDG.

THE COURT: NORMALLY, AS A GENERAL PROPOSITION, I
WOULD AGREE WITH YOU. IN APA CASES, DISCOVERY IS NORMALLY
FROWNED UPON. THE REMEDY IS TO REMA&D TO THE AGENCY, AND IF
THERE'S A NEED TO SUPPLEMENT, THEN SOMEONE CAN PREPARE A
SUPPLEMENTAL RECORD SO THAT THE COURT CAN REVIEW THAT RECORD AS
OPPOSED TO EMBARKING ON DISCOVERY. BUT THIS CASE ISN'T THE
TYPICAL CASE, WHERE YOU HAVE A SIGNIFICANT ADMINISTRATIVE
RECORD OUT THERE. I MEAN, YOU ALLUDED TO THE MEMORANDUM THAT
CREATES THE SUBGROUP, AND THAT'S IT.

MR. COFFIN: THE REPORT OF THE PRESIDENT ALSO CONFIRMS
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THE MEMBERSHIP. ON PAGE FIVE OF THE REPORT, IT SAYS, HERE ARE
THE PEOPLE WHO SIGN OFF ON THIS REPORT, BECAUSE THEY'RE THE
ONES WHO PARTICIPATED IN ITS PREPARATION. THESE ARE THE
MEMBERS OF THE NEPDG DE FACTO. SO THERE IS, IN FACT, AN
ADMINISTRATIVE RECORD HERE.

AND ALSO, I MEAN, IT'S THE FACTS THAT WERE RELIED UPON
BY THE DECISION-MAKER IN SAYING FACA DOESN'T APPLY. NOW, THERE
MAY NOT BE DOCUMENTS OUT THERE THAT BACK THAT UP, BUT THAT'S
THE PURPOSE OF THE SUPPLEMENTAL DECLARATION HERE, TO CONFIRM IN
FACT WHEN WE MADE THIS DECISION, WE DID SO BECAUSE IN FACT NO
ONE HAD ATTENDED THESE MEETINGS AND PARTICIPATED IN THE
MEETINGS THEMSELVES EXCEPT GOVERNMENTAL EMPLOYEES. SO WE'RE
WILLING, YOUR HONOR. I WILL FREELY ADMIT THAT THIS IS NOT YOUR
STANDARD APA.

THE COURT: ABSOLUTELY. I APPRECIATE THAT CONCESSION.
ABSOLUTELY.

MR. COFFIN: YOUR HONOR, I PON'T THINK IT'S A
CONCESSION. IT'S STILL AN APA CASE. IT'S JUST NOT --

THE COURT: WELL, WHY ARE YOU BACKPEDALING FROM YOUR
ADMISSION? YOU'RE ABSOLUTELY CORRECT, AND I THINK EVERYONE IN
THIS COURTROOM AGREES WITH YOU IT'S NOT THE TYPICAL APA REVIEW
AT ALL.

MR. COFFIN: THAT'S BECAUSE YOU SAID --

THE COURT: DON'T BACKPEDAL FROM IT. 1I'M JUST

APPLAUDING YOUR CONCESSION.
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MR. COFFIN: I'M SAYING IT'S NOT YOUR STANDARD APA
REVIEW. I'M NOT SAYING IT'S NOT YOUR APA-REVIEW CASE. IT LS
AND THAT IS BECAUSE THERE WAS A CONSCIOUS DECISION MADE BY THE
GOVERNMENT THAT FACA DOESN'T APPLY, BECAUSE THE PRESIDENT
DIRECTED THE COMPOSITION OF THE GROUP AND THE GROUP COMPLIED
WITH THAT COMPOSITION. AND WHEN JUDICIAL WATCH AND SIERRA CLUB
SAID, PLEASE COMPLY. PLEASE GIVE US ACCESS. PLEASE GIVE US
YOUR DOCUMENTS AND ACCESS TO THE MEETINGS, THE GOVERNMENT SAID
NO, BECAUSE IN FACT THE FACTS BEFORE IT WERE THAT NO ONE HAD
BEEN INVOLVED IN THE MEETINGS EXCEPT THE GOVERNMENTAL
OFFICIALS. THAT'S THE PURPOSE OF A SUPPLEMENTAL DECLARATION IN
THIS CASE, AND THAT'S --

THE COURT: YOU WOULD AGREE WITH ME, ALSO, THAT THE
LAW IS NOT ALWAYS COMPLIED WITH. CORRECT? PEOPLE VIOLATE
LAWS, UNFORTUNATELY, EVERY DAY.

MR. COFFIN: YOUR HONOR, HOWEVER, THERE IS A STRONG
PRESUMPTION THAT THE GOVERNMENT COMPLIED WITH THE LAW, AND THAT
IS --

THE COURT: BUT THE GOVERNMENT DOESN'T ALWAYS COMPLY
WITH THE LAW.

MR. COFFIN: YOUR HONOR, I WILL ADMIT THERE HAVE BEEN
INSTANCES WHERE THAT IS THE CASE --

THE COURT: MANY INSTANCES.

MR. COFFIN: -- BUT THAT PRESUMPTION HAS TO FRAME THE

INQUIRY HERE. IF THE GOVERNMENT IS COMING FORWARD AND SAYING
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IN A SWORN DECLARATION THAT IS PART OF THE, QUOTE,
ADMINISTRATIVE RECORD IN THIS CASE THAT THE LAW WAS COMPLIED
WITH, BECAUSE THERE WERE, I THINK WHAT'S OUT THERE RIGHT NOW,
AS FAR AS I UNDERSTAND IT, THERE WERE NINE MEETINGS, AND THAT
IN EACH OF THOSE NINE MEETINGS ONLY GOVERNMENTAL OFFICIALS WERE
INVOLVED, THEN THAT PRESUMPTION OF REGULARITY REQUIRES THE
PLAINTIFFS TO COME FORWARD AND SAY, BUT THERE'S EVIDENCE OUT
THERE THAT SHOWS YOU DIDN'T COMPLY. AND UNTIL WE'RE ABLE TO
PUT IN A DECLARATION AND TO FILE SUMMARY JUDGMENT AND TO FRAME
THESE ISSUES FOR YOU, AND UNTIL THEY CAN COME FORWARD WITH SOME
EVIDENCE THAT REBUTS THAT, THEN I THINK THAT THIS CASE CAN'T BE
RESOLVED PROPERLY UNDER THE APA.

THE COURT: WHAT YOU'RE SUGGESTING, THOUGH, IS THAT NO
ONE CAN CONDUCT A REASONABLE INVESTIGATION, REASONABLE
DISCOVERY, IN AN EFFORT TO DETERMINE WHETHER THE LAW WAS
COMPLIED WITH. THAT'S ALL THEY'RE TRYING TO DO, TO SEE IF THE
LAW WAS COMPLIED WITH.

MR. COFFIN: I THINK THEY HAVE A THRESHOLD BURDEN
HERE --

THE COURT: ALL RIGHT.

MR. COFFIN: -- TO REBUT THE PRESUMPTION OF
REGULARITY, AND THAT THRESHOLD BURDEN, IF IT CAN BE REBUTTED,
YOUR HONOR, IT SHOULD BE ABLE, THEY SHOULD BE ABLE TO REBUT IT
THROUGH THE INFORMATION THAT IS ALREADY OUT THERE. JUDICIAL

WATCH HAS MADE FOIA DEMANDS, AND THEY'VE BEEN PROCESSED
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ENTIRELY, I BELIEVE, EXCEPT FOR, YOU KNOW, DOCUMENTS THAT HAVE
BEEN --

THE COURT: THE DOCUMENT REQUESTS HAVE BEEN PRODUCED
BY THE GOVERNMENT WHICH MAY BE RELEVANT IN THIS CASE?

MR. COFFIN: OH, ABSOLUTELY, THE DOCUMENT REQUESTS,
THE FOIA REQUESTS RELATED TO THE OPERATION OF THE NEPDG.

THE COURT: SO THERE IS RELEVANT INFORMATION OUT
THERE?

MR. COFFIN: YES.

THE COURT: THAT FOCUSES ON THIS INQUIRY?

MR. COFFIN: YES. AND IN THE FOIA CASES, WE'VE ALSO
PUT FORWARD DECLARATIONS THAT HAVE EXPLAINED EACH AGENCY'S
OPERATIONS WITHIN THE NEPDG. SO THERE IS A LOT OF INFORMATION
OUT THERE, AND WHAT JUDICIAL WATCH --

THE COURT: SEPARATE AND APART FROM THE ADMINISTRATIVE
RECORD?

MR. COFFIN: OH, YES. NO, I'M SAYING THERE'S
SOMETHING FROM WHICH -- THIS IS -- IuMEAN, IN MY MIND, THE
PRESUMPTION OF REGULARITY HERE SAYS THAT THEY SHOULD LOOK AT
ALL OF THAT INFORMATION, AND IF THEY CAN COME FORWARD WITH SOME
EVIDENCE THAT SOMEONE, YOU KNOW, A NON-GOVERNMENTAL OFFICIAL
REGULARLY PARTICIPATED IN THE MEETINGS.

THE COURT: WELL, THAT'S ALL THEY WANT THE OPPORTUNITY
TO DO. THEY'RE GOING TO TAKE THAT INFORMATION AND LOOK THROUGH

IT AND CULL THROUGH IT, BUT DISCOVERY IS AN ONGOING PROCESS.
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THEY WANT TO LOOK AT OTHER INFORMATION THAT MAY WELL LEAD TO
OTHER DISCOVERABLE INFORMATION.

MR. COFFIN: BUT THERE WAS AN ADMINISTRATIVE DECISION
HERE, AND THE ADMINISTRATIVE DECISION IS BACKED UP BY AN
ADMINISTRATIVE RECORD THAT WE'RE WILLING TO SUPPLEMENT WITH
THAT INFORMATION AND THE INFORMATION THAT THEY HAVE HERE. IF
THEY CAN'T SHOW --

THE COURT: WHY HASN'T THE GOVERNMENT ALREADY
SUPPLEMENTED THAT RECORD UP TO THIS POINT? THIS CASE HAS BEEN
ONGOING SINCE LAST JULY. WHY DIDN'T THEY?

MR. COFFIN: YOUR HONOR, WE HAVEN'T MOVED FOR SUMMARY
JUDGMENT IN THIS CASE. THAT'S THE ONLY REASON.

THE COURT: ALL RIGHT.

MR. COFFIN: WE MOVED TO DISMISS --

THE COURT: WHICH WAS YOUR RIGHT TO DO.

MR. COFFIN: -- AND WE THOUGHT THE CASE WOULD BE
RESOLVED ON THOSE ISSUES.

THE COURT: I'M JUST ASKING THE QUESTION. I'M NOT
BEING CRITICAL.

MR. COFFIN: I THINK THAT'S THE REASON. BUT, YOU
KNOW, I THINK IT'S IMPORTANT THAT YOUR HONOR UNDERSTAND THE
DIFFERENCE BETWEEN SUPPLEMENTATION AND DISCOVERY. I MEAN, AS
YOU KNOW --

THE COURT: I'M WELL AWARE OF THE DIFFERENCE.

MR. COFFIN: OKAY, AND THE CASE --
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THE COURT: THAT'S WHY I'M CONVINCED THAT DISCOVERY
WILL GO FORWARD, BECAUSE THERE'S A NEED, THERE'S A CRYING NEED
FOR DISCOVERY IN THIS CASE.

MR. COFFIN: YOUR HONOR, THE CASE THAT THEY CITE,
AMFAC RESORTS, ACTUALLY SUPPORTS THAT.

THE COURT: SUPPORTS WHAT?

MR. COFFIN: SUPPORTS THE FACT THAT DISCOVERY IS NOT
THE NORM IN APA CASES ABSENT SOME SHOWING.

THE COURT: I TOTALLY AGREE WITH YOU. 1IN THE TYPICAL
APA CASE, IT'S NOT, BUT YOU'VE AGREED WITH THE COURT THAT THIS
IS NOT THE TYPICAL APA CASE.

MR. COFFIN: WELL, THIS IS AN APA CASE, YOUR HONOR.
UNLESS, UNLESS THE PLAINTIFFS OR THE COURT CAN ARTICULATE AN
ACCEPTED REASON FOR VARYING THE APA REVIEW IN THIS CASE, THEN
APA REVIEW HAS TO BE ON THE RECORD, AND THERE HAS BEEN NO
STRONG SHOWING OF THAT BAD FAITH OR IMPROPER BEHAVIOR, AND IN A
CASE LIKE THIS, DISCOVERY IS SIMPLY IMPROPER.

THE COURT: EVEN THOUGH, AS-YOU RECOGNIZE, THIS IS NOT
THE TYPICAL APA CASE.

MR. COFFIN: YOUR HONOR, SAYING THAT THIS IS NOT THE
TYPICAL APA CASE IS NOT SAYING THAT THIS IS NOT AN APA CASE.
THE REASON THIS IS NOT A TYPICAL APA CASE, YOUR ﬁONOR, IS THAT
THE THRESHOLD DETERMINATION HERE IS THAT THE STATUTE THAT THE
PLAINTIFFS ARE SEEKING ON THIS RELIEF HERE DOESN'T APPLY IN THE

FIRST INSTANCE.
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THE COURT: WHAT ABOUT THE REQUEST FOR MANDAMUS
RELIEF?

MR. COFFIN: YOUR HONOR, WE DON'T THINK THAT CHANGES
THE DETERMINATION HERE AT ALL. MANDAMUS IS AN EXTRAORDINARY
REMEDY. YOUR HONOR, YOU HAVEN'T DECIDED WHETHER MANDAMUS
APPLIES HERE, BECAUSE, AS YOU NOTED, THERE ARE CONSTITUTIONAL
ISSUES THAT RELATE TO MANDAMUS.

THE COURT: WHY AREN'T THEY ENTITLED TO SOME
DISCOVERY, THOUGH, IN AN EFFORT TO CONVINCE ME THAT MANDAMUS
MAY APPLY IN THIS CASE?

MR. COFFIN: WE WOULD SAY THAT BECAUSE IT IS A DRASTIC
REMEDY THAT'S INVOKED ONLY IN EXTRAORDINARY CIRCUMSTANCES,
WHERE THERE'S A CLEAR AND INDISPUTABLE RIGHT, THAT UNLESS THE
INFORMATION THAT'S OUT THERE, INCLUDING THE DECLARATION THAT
WOULD BE PART OF THE ADMINISTRATIVE RECORD AND ALL THE FOIA
INFORMATION SHOWS SOME INKLING OF A RIGHT, NO, THEY'RE NOT
ENTITLED TO DISCOVERY TO SUPPLEMENT THAT.

AND, YOUR HONOR, ON THE SUBJECT MATTER OF THE INQUIRY,
BECAUSE OF YOUR CONCERNS WITH AVOIDING UNNECESSARY
CONSTITUTIONAL QUESTIONS, BECAUSE OF OUR CONCERNS WITH
DISRUPTING THE EFFECTIVE FUNCTIONING OF THE PRESIDENCY AND THE
VICE-PRESIDENCY, WE HAVE PROPOSED THAT WE ANSWER ONE QUESTION
HERE, AND THAT IS ONE OF THE THRESHOLD QUESTIONS THAT YOUR
HONOR POSED IN HIS OPINION. THAT IS THE QUESTION OF

MEMBERSHIP, AND OUR APA DECLARATION WOULD FOCUS ON MEMBERSHIP
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IN THE GROUP AND IT WOULD CONFIRM --

THE COURT: ARE YOU PREPARED TODAY TO TELL THE COURT
WHO THE MEMBERS OF THE GROUP WERE?

MR. COFFIN: YOUR HONOR, IT'S MY UNDERSTANDING --
WELL, I'M SORRY. WHO THEY WERE?

THE COURT: I THOUGHT YOU SAID YOU WERE PLANNING TO
FILE SOME SORT OF DECLARATION TO INFORM THE PLAINTIFFS AND THE
COURT WHO THE MEMBERS OF THE GROUP ARE OR WERE.

MR. COFFIN: RIGHT. YOUR HONOR, WE WILL DO THAT.

THE COURT: ARE YOU PREPARED TO TELL THE COURT TODAY
WHO THOSE PEOPLE ARE?

MR. COFFIN: WELL, I CAN READ YOU THE PRESIDENTIAL
MEMORANDUM - -

THE COURT: NO, NO. THAT'S ALREADY A PART OF THE

RECORD.
MR. COFFIN: -- THAT ESTABLISHES THE GROUP.
THE COURT: ARE THERE ANY ADDITIONAL MEMBERS?
MR. COFFIN: YES. I THINK THE DIRECTOR OF THE
(PAUSE) --

THE COURT: WHO ARE THE ADDITIONAL MEMBERS?.

MR. COFFIN: I'M EXPLAINING. THE DIRECTOR OF THE OMB
WAS A MEMBER. THE VICE-PRESIDENT HAD THE AUTHORITY TO INVITE
ANY GOVERNMENTAL OFFICIALS, ANY GOVERNMENTAL OFFICIALS TO
PARTICIPATE. I BELIEVE HE EXTENDED THAT INVITATION TO THE

DIRECTOR OF THE OMB, WHO WAS NOT NAMED BY THE PRESIDENT. THERE
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WAS ONE OTHER GOVERNMENTAL OFFICIAL. WHETHER IT WAS -- I THINK
THE SECRETARY OF STATE WAS AN OPTIONAL MEMBER. HE MAY HAVE
BEEN INVITED, BUT I'M NOT CERTAIN OF THAT. BUT I AM CERTAIN
THAT AS FAR AS WE UNDERSTAND THE FACTS, WHICH WE WOULD BE
WILLING TO EXPLAIN, THAT ONLY GOVERNMENTAL OFFICIALS WERE
INVOLVED. SO IT IS THE MEMBERSHIP THAT WAS NAMED Bf THE
PRESIDENT, WITH THE INVITATION EXTENDED TO THE OMB DIRECTOR TO
ALSO PARTICIPATE.

THE COURT: AND THAT'S THE COMPLETE LIST?

MR. COFFIN: YOUR HONOR, THAT IS CERTAINLY WHAT OUR
DECLARATION WILL SHOW. THAT'S MY UNDERSTANDING, THAT THAT IS
THE COMPLETE LIST.

THE COURT: SO THAT'S A COMPLETE LIST OF PARTICIPANTS?

MR. COFFIN: YES, YOUR‘HONOR. THOSE ARE THE, THOSE
ARE ALL THE MEMBERS OF THE NEPDG, THOSE WHO WE ARE, WE WOULD
SHOW IN THE DECLARATION. THAT DECLARATION CAN BE PREPARED, I
THINK, FAIRLY READILY, WITHIN A FEW WEEKS, AND WE COULD PROCEED
TO SUMMARY JUDGMENT, I WOULD THINK, WITHIN A MONTH.

THE COURT: WHY HASN'T THE GOVERNMENT SHARED THAT
INFORMATION WITH THE PUBLIC UP TO THIS POINT?

MR. COFFIN: YOUR HONOR, THE GOVERNMENT HAS SHARED
THAT INFORMATION. THERE WAS A LETTER TO CONGRESS, TO
REPRESENTATIVE WAXMAN, FROM -- I THINK IT WAS ACTUALLY AN ISSUE
IN ONE OF OUR EARLIER HEARINGS ABOUT THAT LETTER, BUT IT DID

EXPLAIN THE MEMBERSHIP. SO THAT MEMBERSHIP HAS BEEN EXPLAINED.
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WE WOULD SIMPLY CONFIRM THAT IN A DECLARATION, YOUR HONOR.

AND SO, YOUR HONOR, THOSE ARE, THAT'S THE OUTLINE OF
AN APPROACH WE WOULD TAKE, BECAUSE THIS IS AN APA CASE. IF,
SAY, OVER OUR OBJECTION, YOU DECIDE YOU'LL ALLOW DISCOVERY IN A
NON-APA SETTING, WE WOULD SUGGEST, RELUCTANTLY, THAT YOU LOOK
TO NADER VS. BAROODY FOR THE FRAMEWORK OF THAT. THAT IS, IN
THAT CASE, JUDGE GESELL SAID WE'LL LIMIT YOU TO, THE INQUIRY
COULD BE ANSWERED THROUGH THE FOIA REQUESTS AND THROUGH WRITTEN
INTERROGATORIES. SO THAT IS OUR, THE ALTERNATIVE.

THE COURT: WHAT ABOUT NON-GOVERNMENTAL-WITNESS
DEPOSITIONS?

MR. COFFIN: YOUR HONOR, NON-GOVERNMENTAL-WITNESS
DEPOSITIONS? IF THERE WERE SUCH DEPOSITIONS, WE WOULD
CERTAINLY WISH TO BE PRESENT. WE WOULD SEEK TO PRESERVE --

THE COURT: YOU'RE ENTITLED TO NOTICE.

MR. COFFIN: -- ANY PRIVILEGE.

THE COURT: AND INVOKE THE PRIVILEGE ON BEHALF OF THE
NON-GOVERNMENTAL WITNESSES? '

MR. COFFIN: INVOKE THE PRIVILEGE ON BEHALF OF THE
UNITED STATES, YOUR HONOR. THE PRIVILEGE, THE PRIVILEGE OF
EXECUTIVE COMMUNICATIONS BELONGS TO THE EXECUTIVE. BUT, YOUR
HONOR, AS FAR AS --

THE COURT: SO IF THOSE WITNESSES WERE DEPOSED, THE
GOVERNMENT WOULD ATTEMPT TO INVOKE EXECUTIVE PRIVILEGE?

MR. COFFIN: I DON'T KNOW, YOUR HONOR. 1I'M JUST
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SAYING WE WOULD PRESERVE THE RIGHT. WE WOULD RESERVE THE RIGHT
TO PARTICIPATE IN ANY SUCH DEPOSITION.

THE COURT: NO, YOU'RE ENTITLED TO NOTICE.

MR. COFFIN: AND WE WOULD, BUT I WANT TO MAKE CLEAR,
OUR OBJECTIONS ARE TO DEPOSITIONS IN TOTO. WE BELIEVE THAT
THIS CAN BE ACCOMPLISHED THROUGH WRITTEN INTERROGATORIES THAT
ARE SWORN, AND THAT SHOULD BE THE END OF THE STORY.

THE COURT: YOU MAY BE CORRECT. WE'RE NOT GOING TO
FOCUS ON DEPOSITIONS TODAY, BUT THE COURT'S NOT GOING TO RULE
OUT THE POSSIBILITY OF GOVERNMENTAL OFFICIALS BEING DEPOSED, AS
WELL AS NON-GOVERNMENTAL OFFICIALS BEING DEPOSED, BUT I'M NOT
GOING TO FOCUS ON DEPOSITIONS TODAY.

MR. COFFIN: YOUR HONOR, LET ME JUST MAKE ONE MORE
POINT. I WOULD SUGGEST THAT, EVEN THOUGH YOU HAVE DOUBTS ABOUT
OUR PLAN, TO ALLOW IT TO GO FORWARD AND THEN HANDLE ANY
OBJECTIONS AT THAT POINT.

THE COURT: I'VE ALREADY INVITED THE GOVERNMENT TO
FILE OBJECTIONS. THE COURT HAS AGAIﬁ, AND THIS IS NOT THE
FIRST TIME THE GOVERNMENT WAS INVITED, THAT THE COURT HAS
INVITED THE GOVERNMENT TO FRAME APPROPRIATE CONSTITUTIONAL
OBJECTIONS. I DID THAT DURING THE BRIEFING SCHEDULE, AND THE
GOVERNMENT CHOSE NOT TO DO SO, AND IN THIS CASE I SAID TO THE
PLAINTIFFS, SUBMIT YOUR PROPOSED DISCOVERY --

MR. COFFIN: YOUR HONOR --

THE COURT: JUST A MINUTE. DON'T INTERRUPT ME.
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I TOLD THE PLAINTIFFS TO SUBMIT A PROPOSED DISCOVERY
PLAN, AND PLAINTIFFS DID SO. AND I TOLD THE GOVERNMENT, IF YOU
HAVE PRECISE CONSTITUTIONAL OBJECTIONS, LET ME KNOW WHAT THEY
ARE SO I CAN DETERMINE WHETHER OR NOT THIS PLAN IS APPROPRIATE,
AND, YOU KNOW, ESSENTIALLY, YOU SAID, WELL, IT'S ‘
UNCONSTITUTIONAL, WITHOUT ELABORATING. YOU SAID, BECAUSE
PLAINTIFFS' PROPOSED DISCOVERY PLAN HAS NOT BEEN APPROVED BY
THE COURT, THE DEFENDANTS ARE NOT SUBMITTING SPECIFIC
OBJECTIONS TO PLAINTIFFS' PROPOSED REQUEST. WELL, THERE AGAIN,
THE GOVERNMENT CHANGES THE RULE. MY RULE WAS, IF YOU HAVE
OBJECTIONS, LET ME KNOW WHAT THE OBJECTIONS ARE, AND YOU CHOSE
NOT TO DO SO.

MR. COFFIN: YOUR HONOR, YOU ASKED US TO OBJECT TO THE
DISCOVERY PLAN, WHICH IS WHAT WE HAVE DONE. WE DID NOT CHOOSE
TO OFFER WRITTEN OBJECTIONS TO THEIR WRITTEN DISCOVERY BECAUSE
YOU HAVEN'T APPROVED THE DISCOVERY PLAN.

THE COURT: WELL, I'M GOING TO APPROVE IT TODAY.
DISCOVERY WILL GO FORWARD. SO IF THéRE ARE OBJECTIONS, YOU CAN
BE PRECISE AND FILE YOUR OBJECTIONS. DISCOVERY IS GOING TO GO
FORWARD.

ANYTHING FURTHER, COUNSEL?

MR. COFFIN: NO, YOUR HONOR.

THE COURT: ALL RIGHT, I'LL HEAR FROM SIERRA CLUB.

MR. BOOKBINDER: YOUR HONOR, WE'LL BE VERY BRIEF.

I THINK WE'VE HEARD ENOUGH FROM THE GOVERNMENT ON THIS
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ISSUE. I JUST WANT TO SAY TWO THINGS.

ONE IS --

THE COURT: APPARENTLY, YOU WOULD LIKE TO HEAR MORE,
BECAUSE YOU wANT TO CONDUCT DISCOVERY.

MR. BOOKBINDER: I MEANT IN TERMS OF THEIR RESPONSE TO
OUR DISCOVERY PLAN. ONE THING THAT BECAME APPARENT IS, NOW THE
GOVERNMENT SEEMS TO BE CONCEDING THERE WAS A DECISION OR
DETERMINATION MADE THAT FACA DIDN'T APPLY AT SOME POINT, WHICH
IS INTERESTING, BECAUSE THE GOVERNMENT HAS ARGUED REPEATEDLY
THAT THERE WAS NO ACTION, THERE WAS NO FINAL AGENCY ACTION,
THERE WAS NO DETERMINATION MADE AT ANY POINT, BUT NOW WE HAVE
AGENCY ACTION CONCEDED BY THE GOVERNMENT.

THE SECOND THING IS THAT ANY ADMINISTRATIVE RECORD
WOULD CONSIST, OBVIOUSLY, OF ALL THE EVIDENCE THAT WAS, ALL THE
MATERIALS, ALL THE DOCUMENTS, ALL THE NOTES, ALL THE MINUTES AS
TO WHO PARTICIPATED, THE EXACT SAME STUFF THAT WE'RE SEEKING IN
DISCOVERY, AND FINALLY THE GOVERNMENT STOOD HERE AND SAID, AS
YOUR HONOR POINTED OUT, THERE IS ADDiTIONAL WRITTEN MATERIAL
THAT THEY CLAIM TO HAVE PRODUCED UNDER FOIA WHICH IS RELEVANT
TO THIS ISSUE THAT THEY'RE NOT PUTTING IN THE ADMINISTRATIVE
RECORD. SO I DON'T UNDERSTAND WHAT THEIR VERSION OF THE
ADMINISTRATIVE RECORD IS.

THE LAST THING, YOUR HONOR, IS, WE HAVE ALREADY
ENCOUNTERED CLAIMS OF CONSTITUTIONAL PRIVILEGE IN DEFENDANTS'

ANSWERS TO OUR COMPLAINT, WHICH WERE JUST FILED. I'VE NEVER
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SEEN A SITUATION WHERE AN ANSWER TO A SPECIFIC FACTUAL
ALLEGATION CONTAINS, WE REFUSE TO ANSWER ON THE GROUND OF
CONSTITUTIONAL QUESTIONS, AND I'M NOT SURE HOW PLAINTIFF
SHOULD -- I'VE NEVER HEARD OF FACTS BEING CONSTITUTIONALLY
PRIVILEGED.

THE COURT: I HAVE TO ASK THE GOVERNMENT WHETHER OR
NOT THE GOVERNMENT HAS, INDEED, INVOKED EXECUTIVE PRIVILEGE,
THEN, IN ITS ANSWER.

MR. COFFIN: YOUR HONOR, THERE ARE POINTS IN THE
COMPLAINT WHERE WE WILL, WE HAVE REFUSED TO ANSWER ON THE
GROUND OF (PAUSE) ---

THE COURT: EXECUTIVE PRIVILEGE?

MR. COFFIN: -- ON THE GROUND THAT, YES, ON THE GROUND
OF PRIVILEGE, ON THE GROUND OF CONSTITUTIONALLY PROTECTED
COMMUNICATIONS, AND, YOU KNOW, WE CAN DEAL WITH THAT IN THAT
PROCESS. BUT, YES, WE HAVE.

THE COURT: THAT'S FINE. I MEAN, IF YOU WISH TO
ASSERT THE PRIVILEGE, THAT SHOULD BE-DONE CLEARLY. IS THAT
WHAT YOU HAVE DONE IN YOUR ANSWER, THEN, ASSERTED THE EXECUTIVE
PRIVILEGE?

MR. COFFIN: YES, YOUR HONOR.

THE COURT: ALL RIGHT.

MR. BOOKBINDER: THAT'S ALL, YOUR HONOR.

THE COURT: ALL RIGHT.

ALL RIGHT, ANYTHING FURTHER, COUNSEL?
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MR. COFFIN: NO, YOUR HONOR.

THE COURT: ALL RIGHT, I'M GOING TO TAKE A FIVE-MINUTE
RECESS.

ANYTHING FURTHER, MR. KLAYMAN?

MR. KLAYMAN: NO, YOUR HONOR.

THE COURT: ALL RIGHT.

(RECESS)

THE COURT: ALL RIGHT, COUNSEL, I'M GOING TO APPROVE
THE PROPOSED DISCOVERY PLAN THAT THE PLAINTIFFS HAVE SUBMITTED.
IT REQUIRES ANSWERS TO INTERROGATORIES. IT REQUIRES PRODUCTION
OF DOCUMENTS.

LET ME JUST SAY ONE THING. I CAN SEE WHERE ALL THIS
IS LEADING TO. IT'S LEADING TO MORE BRIEFS, POTENTIALLY
CONSTITUTIONAL ISSUES. THAT'S FINE. THAT'S WELL. IF YOU WANT
TO ASSERT PRIVILEGE, THEN YOU MAY DO SO IN THE APPROPRIATE
MANNER. BUT JUST TO PICK UP ON SOMETHING THAT GOVERNMENT
COUNSEL SAID AT THE PODIUM, IT MAY WELL BE THAT THE
GOVERNMENT'S POSITION IS THAT IT HAS.PRODUCED IN OTHER
LAWSUITS, PURSUANT TO OTHER REQUESTS, FOIA REQUESTS PRIMARILY,
INFORMATION THAT MAY BE RELEVANT IN THIS CASE. THE GOVERNMENT
CANNOT SIMPLY SAY IT'S ALREADY PRODUCED THAT INFORMATION,
WHATEVER THAT INFORMATION IS, WITHOUT PROVIDING THE PLAINTIFFS
AND, INDEED, THE COURT WITH SOME DETAIL, WITH SOME
PARTICULARITY, SO THAT THE COURT AND THE PLAINTIFFS KNOW

EXACTLY WHAT DOCUMENTS THE GOVERNMENT IS REFERRING TO. SO YOU
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CAN'T JUST SIMPLY SAY, WE'VE ALREADY PRODUCED THAT INFORMATION.

SO I'M JUST GIVING YOU A HEADS-UP ON THAT, COUNSEL.
ALTHOUGH I DON'T THINK YOU WOULD DO THAT, IT'S VERY IMPORTANT.
IF IT'S THE GOVERNMENT'S POSITION THAT THIS INFORMATION HAS
ALREADY BEEN PRODUCED IN ANOTHER FORUM, THEN IT HAS TO SAY IN
DETAILED PARTICULARITY JUST WHAT THAT FORUM IS AND WHAT THAT
INFORMATION IS.

I'M GOING TO -- WELL, LET ME JUST HEAR FROM
PLAINTIFFS. 1I'VE APPROVED YOUR PROPOSED PLAN, AND WHEN I SAY
THAT, I RECOGNIZE THAT THERE MAY BE LEGITIMATE OBJECTIONS TO
THE PLAN THAT RAISE CONSTITUTIONAL CONCERNS AND THAT RAISE
CONCERNS OF EXECUTIVE PRIVILEGE. IF SO, WE'LL ADDRESS THOSE
OBJECTIONS AND CONCERNS AT THE APPROPRIATE TIME. WHEN DO YOU
PLAN TO PROPOUND YOUR INTERROGATORIES AND REQUESTS FOR DOCUMENT
PRODUCTION?

MR. KLAYMAN: YOUR HONOR, WE CAN DO IT TODAY.

THE COURT: THAT'S FINE. YOU CAN DO IT ANYTIME YOU
WANT TO.

I'LL GIVE THE GOVERNMENT 30 DAYS FROM THE DATE THAT
THE DOCUMENT REQUEST IS PROPOUNDED AND 30 DAYS FROM THE DATE
ANSWERS TO INTERROGATORIES ARE PROPOUNDED TO FILE OBJECTIONS IN
THE APPROPRIATE MANNER, AND IF THE GOVERNMENT ASSERTS PRIVILEGE
WITH RESPECT TO A REQUEST FOR DOCUMENT PRODUCTION OR
INTERROGATORY, THEN THE GOVERNMENT IS GOING TO HAVE TO, WITH

PRECISION, TELL THE COURT AND TELL THE PARTIES JUST EXACTLY
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WHAT THE BASIS OF THE OBJECTION IS.

IN OTHER WORDS, IT'S NOT APPROPRIATE TO SAY EXECUTIVE
PRIVILEGE WITHOUT MORE. IT'S NOT APPROPRIATE TO SAY THIS
REQUEST IS UNCONSTITUTIONAL, OR PURSUANT TO THE CONSTITUTION,
NO RESPONSE IS REQUIRED. THAT'S NOT APPROPRIATE. I NEED TO
KNOW, FOR THE THIRD OR FOURTH TIME, WHAT THE BASIS IS FOR
EITHER A RESPONSE SAYING THIS IS PROTECTED BY PRIVILEGE OR THIS
INTRUDES UPON SOME CONSTITUTIONAL PROTECTIONS THAT SHOULD NOT
BE INTRUDED ON, AND I'M NOT GOING TO SIT UP HERE AND TELL THE
GOVERNMENT HOW TO RESPOND TO DISCOVERY. THERE ARE EXCELLENT
ATTORNEYS AT GOVERNMENT COUNSEL TABLE. THEY KNOW EXACTLY WHAT
SHOULD AND SHOULD NOT BE DONE.

MR. KLAYMAN: YOUR HONOR, IF I MAY PROPOSE A
SUGGESTION HERE.

THE COURT: SURE.

MR. KLAYMAN: THE GOVERNMENT HAS ALREADY HAD A GOOD
PERIOD OF TIME TO REGISTER ITS OBJECTIONS, AS THE COURT NOTED,
TO OUR DISCOVERY. THAT'S WHY WE ACTUALLY GAVE THEM AN ADVANCE
LOOK AT DISCOVERY, NOT JUST A PLAN, BUT WE GAVE THEM THE ACTUAL
DISCOVERY. THEY HAVE NOT DONE SO. THE WAY THE CASE IS ﬁSUALLY
RUN IN THIS KIND OF A CASE WHEN THERE'S A MATTER OF GREAT
PUBLIC IMPORTANCE INVOLVED, WHEN THE GOVERNMENT PERCEIVES A
POLITICAL DOWNSIDE TO THE PRODUCTION OF DOCUMENTS, AND THAT'S
OBVIOUSLY THE CASE HERE OR THEY WOULDN'T BE FIGHTING THE WAY

THEY ARE --
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THE COURT: I'M NOT GOING TO GET INTO THAT. I DON'T
KNOW THAT TO BE THE CASE.

ANYWAY, GO AHEAD.

MR. KLAYMAN: AT LEAST FROM MY PERSPECTIVE, AND THERE
WAS AN ADMISSION MADE THAT THEY WILL PRODUCE SOME DOCUMENTS IN
OTHER CASES. WHAT'S BEFORE YOU HERE AND WHAT'S DIFFERENT ABOUT
THIS CASE FROM THE OTHER CASES IS THAT WE'RE SEEKING THE
DOCUMENTATION AT THE CORE OF THE ENERGY TASK FORCE RIGHT OUT OF
THE WHITE HOUSE. THOSE DOCUMENT REQUESTS THAT WERE PROPOUNDED
AND FOIA REQUESTS WERE PERIPHERAL. THEY WERE IN GOVERNMENT
AGENCIES.

SO WHAT I'M PROPOSING IS, SINCE THEY'VE ALREADY HAD
SOME TIME TO MAKE OBJECTIONS, AND THEY'VE OBVIOUSLY THOUGHT
ABOUT WHAT THOSE OBJECTIONS WOULD BE IN ANY EVENT, TO SET A
SHORTER TIME TO MAKE THE OBJECTIONS -- TEN DAYS, PERHAPS -- SO
WE'LL KNOW WHERE WE STAND, TO NOT LET 30 DAYS TICK OFF AND
WE'LL LOSE ALL THAT TIME, BECAUSE THIS IS A MATTER OF GREAT
PUBLIC IMPORTANCE.

THE COURT: NO, I RECOGNIZE THAT. I RECOGNIZE THAT
TIME IS A FACTOR.

MR. KLAYMAN: THAT WAY, WE CAN COME IN, IF WE DISAGREE
WITH THOSE OBJECTIONS, AND SAY, YOUR HONOR, CAN YOU ADJUDICATE
THAT SO WE CAN HAVE TIME FOR PRODUCTION?

SECONDLY, WE WOULD LIKE A COMMITMENT FROM THE

GOVERNMENT THAT THEY'RE NOT GOING TO HANG BACK TO THE END OF 30
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DAYS AND THEN SAY, OKAY, WE HAVE THIS PROBLEM. YOU KNOW, WE
NEED ANOTHER 30 DAYS OR ANOTHER 60 DAYS. THIS IS THE WAY IT
USUALLY HAPPENS IN THESE KINDS OF CASES. WE'D LIKE TO GET AN
INDICATION UP FRONT OF WHAT THEIR PROBLEMS ARE, IF ANY, IN THE
NEXT TEN DAYS AS THEY MAKE THEIR OBJECTIONS, SO THE COURT CAN
ADDRESS THEM, BECAUSE THE PUBLIC IS WANTING TO KNOW wHAT WENT
ON.

THERE WAS A STATEMENT MADE HERE THAT THE SECRETARY OF
STATE WAS LIKELY A MEMBER OF THE COMMITTEE, THE TASK FORCE.
THE ISSUE OF HOW THE ENERGY POLICY AFFECTS EVEN OUR
MIDDLE-EASTERN POLICY IS A MATTER THAT THE PUBLIC DESERVES TO
KNOW ABOUT IN TERMS OF HOW THIS TASK FORCE WAS CONSTITUTED. WE
WANT TO GET THE INFORMATION OUT. THAT'S OUR DESIRE. AS YOU
KNOW, AT JUDICIAL WATCH, WE DON;T TAKE A POSITION ON ENERGY
POLICY. THAT'S NOT OUR POLICY. WE JUST WANT TO GET THE
INFORMATION OUT TO THE AMERICAN PEOPLE.

SO I SUGGEST THAT --

THE COURT: I UNDERSTAND YOUR CONCERNS, AND TIME IS A
CONCERN OF THE COURT AS WELL. I UNDERSTAND THAT. I'M GOING TO
GIVE THE GOVERNMENT 30 DAYS, THOUGH. RECOGNIZING THAT THE
GOVERNMENT HAS ALREADY HAD A SIGNIFICANT AMOUNT OF TIME TO
CONSIDER THE PROPOSED QUESTIONS AND PROPOSED DOCUMENT REQUESTS,
IT'S NOT UNREASONABLE AT ALL TO GIVE THE GOVERNMENT UNTIL THE
3RD OF SEPTEMBER TO FILE, EITHER COMPLY WITH THE REQUEST OR

FILE ITS VERY DETAILED OBJECTIONS TO DOCUMENT REQUESTS AND/OR
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INTERROGATORIES.

AND THE REASON, ANOTHER REASON FOR GIVING THE
GOVERNMENT MORE TIME THAN LESS TIME IS BECAUSE I'M NOT INCLINED
TO EXTEND THAT TIME, NOW, RECOGNIZING THE GOVERNMENT HAS
ALREADY HAD AN OPPORTUNITY TO CONSIDER THE REQUEST FOR A
SIGNIFICANT PERIOD OF TIME. SO THE 3RD OF SEPTEMBER IS THE
DATE THAT THE REQUESTS ARE DUE TO THE PLAINTIFFS' REQUEST FOR
PRODUCTION OF DOCUMENTS, AS WELL AS ANY ANSWERS TO
INTERROGATORIES.

AND WHAT I'M GOING TO DO, I DON'T KNOW WHETHER --

MR. COFFIN: EXCUSE ME, YOUR HONOR.

THE COURT: YES.

MR. COFFIN: THAT ASSUMES THAT JUDICIAL WATCH WILL
FILE ITS REQUEST TODAY.

THE COURT: TODAY. THAT'S CORRECT.

I'M GOING TO -- DO YOU PLAN TO DO IT TODAY OR
TOMORROW?

MR. KLAYMAN: JUDICIAL WATCH AND SIERRA CLUB WILL
SERVE THEM TODAY.

THE COURT: ALL RIGHT, THAT'S FINE.

THIS CASE IS ONE OF THE ELECTRONIC-CASE FILES, ANYWAY,
SO IT CAN BE DONE ELECTRONICALLY. THAT'S ONLY FAIR, TO GIVE
THE GOVERNMENT UNTIL SEPTEMBER 3RD, BUT I WILL NOT EXTEND THE

TIME.

NOW, I ANTICIPATE THAT THERE'S GOING TO BE A NEED FOR
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ADDITIONAL BRIEFS TO BE FILED. YOU KNOW, I'M NOT RULING OUT
THE POSSIBILITY OF APPOINTING SOMEONE TO MONITOR DISCOVERY. I
HAVE A FEELING THAT THE OBJECTIONS AND THE RESPONSES TO
DISCOVERY COULD TAKE AN ENORMOUS AMOUNT OF TIME OF THIS COURT
TO RESOLVE. SO I'M NOT RULING OUT THE POSSIBILITY OF
APPOINTING MAYBE A RETIRED JUDGE TO ASSIST THE COURT WITH
MANAGING DISCOVERY. TO THE EXTENT THAT I CAN DO IT MYSELF,
I'LL TRY TO DO IT MYSELF. BUT IF IT BECOMES TOO MUCH OF A
DRAIN ON MY TIME -- THIS IS NOT THE ONLY CASE ON MY CALENDAR --
THEN I WILL TAKE APPROPRIATE ACTION AND APPOINT MAYBE EVEN A
MAGISTRATE JUDGE OR MAYBE EVEN A RETIRED FEDERAL JUDGE TO
ASSIST THE COURT WITH MONITORING DISCOVERY. BUT I'LL TRY TO DO
IT MYSELF FOR THE TIME BEING.

I THINK IT'S APPROPRIATE TO SCHEDULE A STATUS HEARING,
YET STILL ANOTHER STATUS HEARING NOW. I'M GOING TO GIVE THE
COURT A COUPLE OF WEEKS TO -- ACTUALLY, I'M NOT GOING TO NEED
MUCH TIME. I WANT TO CONSIDER THE OBJECTIONS THAT, I'M SURE,
WILL BE FILED TO THE REQUESTS FOR PRODUCTION OF DOCUMENTS, AS
WELL AS TO QUESTIONS. I DO WANT TO CONSIDER THOSE SO THAT I
CAN THEN DETERMINE WHAT'S AN APPROPRIATE BRIEFING SCHEDULE TO
BRIEF LEGAL ISSUES THAT WILL FLOW FROM THE ANSWERS. I
RECOGNIZE TIME IS A FACTOR IN THIS CASE.

HOW ABOUT FRIDAY, THE 13TH, AT TEN O'CLOCK?

MR. KLAYMAN: THE PERFECT DAY, YOUR HONOR.

THE COURT: ALL RIGHT, AND THAT'S FOR PURPOSES OF
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PUTTING IN PLACE AN APPROPRIATE BRIEFING SCHEDULE. I'M SURE
THAT ONE IS GOING TO BE REQUIRED IN THIS CASE.

ALL RIGHT, ANYTHING ELSE THAT WE HAVE TO FOCUS ON
TODAY?

MR. BOOKBINDER: NO, YOUR HONOR.

THE COURT: ALL RIGHT, IT'S GOOD TO SEE EVERYONE.

YOU'RE NOT SMILING. EVERYONE IS FROWNING.

IT'S GOOD TO SEE EVERYONE.

MR. KLAYMAN: THANK YOU, YOUR HONOR.

THE COURT: HAVE A NICE DAY.

(PROCEEDINGS ADJOURNED AT 10:55 A.M.)

(END OF TRANSCRIPT)

I, FRANK J. RANGUS, OFFICIAL COURT REPORTER, DO HEREBY
CERTIFY THAT THE FOREGOING TRANSCRIPT IS A TRUE AND ACCURATE

TRANSCRIPTION OF MY STENOGRAPHIC NOTES.

ALl e ) R,

FRANK J. 3US, OCR
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
.
Civ. Action. 01-1530 (EGS)
NATIONAL ENERGY POLICY
DEVELOPMENT GROUP,

Defendant.

N N N e N N e e S S

SIERRA CLUB,
Plainmtift,
V.

Civ. Action 02-631 (EGS)

VICE PRESIDENT RICHARD
CHENEY, et al.

Defendants,

N e N S N e e S S S S

ORDER

On July 11, 2002 this Court granted in part and denied in
part the federal defendants' motion to dismiss these consolidated
cases brought by plaintiffs Judicial Watch and the Sierra Club.
This Court then ordered plaintiffs to jointly propose a discovery
plan, and ordered defendants to file any objections to that plan.
Having considered the proposed plan and defendants' objections
thereto, for the reasons given in open court today, it is hereby

ORDERED that plaintiffs' discovery plan is APPROVED; it is

FURTHER ORDERED that in light of plaintiffs' representations
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to the Court that the first set of interrogatories and first
request for the production of documents will be served upon
defendants today, defendants shall respond to these requests by
no later than September 3, 2002. Defendants shall fully comply
with these requests,-or file detailed and precise objections to
particular requests with this Court. Should they object to any
of these requests, defendants shall not make general invocations
of privilege with respect to categories of documents or
questions, but must identify and explain their invocations of
privilege with particularity; it is

FURTHER ORDERED that should defendants believe that
documents or information that they have already released to
plaintiffs in different fora are responsive to these discovery
requests, defendants shall bear the burden of identifying with
detailed precision what information or documents have been so
released, and to which discovery requests they believe the
information or documents to be responsive; it is

FURTHER ORDERED that in addition to filing any specific
objections to discovery requests with this Court by September 3,
2002, defendants shall also file with the Court by that date
their responses to plaintiffs' interrogatories and a summary of
the documents that were produced; it is

FURTHER ORDERED that a status hearing shall be held on

September 13, 2002 at 10:00 a.m. in Courtroom One to discuss
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defendants' discovery responses and the need for further briefing

of constitutional issues raised by any invocations of privilege,
if necessary.

IT IS SO ORDERED.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
August 2, 2002

Notice to:

Larry Klayman, Esqg.

JUDICIAL WATCH, INC.

501 School Street, S.W.

Suite 725

Washington, DC 20024

Counsel for plaintiff Judicial Watch

Patrick Gallagher, Esqg.

Alex Levinson, Esqg.

Sierra Club

85 Second Street

San Francisco, CA 94104

Counsel for plaintiff Sierra Club

Anne L. Weismann, Esqg.

Thomas Millet, Esqg.

Jennifer Paisner, Esq.

U.S. Department of Justice

Civil Division, Federal Programs Branch
P. Ok Box 883

Washington, DC 20044

Counsel for federal defendants

Howard M. Crystal, Esq.
MEYER & GLITZENSTEIN

1601 Connecticut Avenue, NW
Suite 700

Washington, DC 20009
Counsel for amicus NRDC
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